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§  1.  Nature  and  Essentials  in  General. 

See  post,  "Delivery  and  Possession,"  § 
3;  "Priorities,"  §   13. 

A  pledge  is  a  transfer  bf  personal  prop- 
erty as  security  for  a  debt;  the  three 
essentials  being  that  the  possession  must 
pass  to  the  pledgee,  that  the  legal  title 
must  remain  in  the  pledgor,  and  that  the 
pledgee  must  have  a  lien  for  the  pay- 
ment of  a  debt.  Rolfe  v,  Huntsville  Lum- 
ber Co.,  8  Ala.  App.  487,  62  So.  537. 

Plaintiff  not  taking  title  to  logs  under 
its  contract  of  purchase,  or  being  bound, 
after  defendants'  breach,  to  accept  any 
logs  thereunder,  held,  by  reason  of  its  ad- 
vances, to  have  become  an  implied  pledgee 
of  the  logs  in  its  possession.  Rolfe  v. 
Huntsville  Lumber  Co.,  8  Ala.  App.  487, 
62  So.  537. 

§   8.    Pledge   Distins^uished   from    Other 
Transactions. 

"The  chief  difference  between  a  pledge 
and  a  mortgage  is,  that  in  the  former  pos- 
session is  transferred,  and  in  the  latter  ti- 
tle, usually  unaccompanied  by  possession." 
Gilmer  v.   Morris,   80  Ala.   78,  85. 

The  difference  between  a  pledge  and  a 
mortgage  is  that  in  the  case  of  a  pledge 
the  title  remains  in  the  pledgor,  and  in  the 
case  of  a  mortga>ge  it  passcss  to  the  mort- 
gagee, subject  to  be  divested.  Sims  v. 
Canfield,  2  Ala.  555. 

Where  a  stockholder,  as  security  for  a 
loan,  causes   his  shares  to    be  transferred 


to  the  lender  on  the  books  of  the  corpo- 
ration, a?  provided  by  Rev.  Code,  §§  1783- 
1788,  the  transaction  is  a  pledge,  and  not 
a  mortgage.  Nabring  v.  Bank  of  Mobile, 
58  Ala.  204. 

If  A.  borrows  money  from  B.,  and  trans- 
fers to  him,  "as  collateral  security"  for 
its  repayment,  the  note  bf  a  third  person 
for  nearly  double  the  amount  of  the  sum 
borrowed,  with  the  condition  that,  in  case 
of  A.'s  default,  "B.  is  to  hold  the  note  as 
his  own  property,"  such  transfer,  notwith- 
standing the  condition,  is  to  be  deemed  a 
security  merely,  and  not  a  conditional  sale. 
Williamson  v.  Culpepper,  16  Ala.  211. 

The  pledgee  of  stock  as  collateral  se- 
curity for  an  existing  debt  is  not  a  bona 
fide  purchaser  for  value.  Moore  v,  En- 
sley,  112  Ala.  228,  20  So.  744. 

§  3.  Delivery  and  Possession. 

§  4. In  General. 

A  pledge  of  property  takes  effect  on 
the  delivery  of  the  property  to  the  pledgee, 
although  the  contract  for  the  creatioiy 
thereof  was  made  prior  thereto.  American 
Pig-iron  Storage- Warrant  Co.  v,  German, 
28  So.  603,   126  Ala.   194. 

A  furnace  company,  to  secure  its  notes, 
pledged  iron  to  the  plaintiff.  The  iron 
was  placed  on  a  particular  piece  of  ground 
belonging  to  the  company,  but  not  form- 
ing a  part  of  its  iron  yards,  which  ground 
was  tendered  to  the  pledgee  for  his  use. 
The  initials  of  the  plaintiff  were  marked 


!§4-10 


Pletces 


on  the  iron  with  paint.  Held  to  show  a 
sufficient  possession  in  the  pledgee,  as 
against  one  to  whom  the  pledgor  pledged 
such  property  after  wrongfully  removing 
it  from  such  yard.  American  Pig-iron 
Storage-Warrant  Co.  v,  German,  28  So. 
«03.  126  Ala.  194. 

§  5.  Pledge  in  Writing. 

Sec  post,  "Transfer  of  Interest  of 
Pledgor."  §  30. 

§  6.  Absolute  Transfer  as  Pledge. 

Where  it  is  evident  that  a  prima  facie 
absolute  sale  was  intended  as  a  pledge, 
the  court  will  relieve  against  the  sale  and 
su£fer  a  redemption.  May  v.  Eastin,  2 
Port.  414. 

§  7.  Evidence  as  to  Character  of  Transac- 
tion. 
Admissibility. — The  assignor  of  a  writ- 
ten agreement  for  the  transfer  of  real  es- 
tate to  him,  after  a  transfer  of  real  estate 
to  him,  after  a  transfer  of  the  property  to 
the  assignee,  may  show  by  parol  evidence 
that  the  assignment,  which  was  absolute 
in  form,  was  in  fact  merely  a  security  for 
a  loan.  Hieronymous  v.  Glass,  23  So.  674, 
120  Ala.  46. 

§  8.  Recording  and  Registration. 

The  statute  of  Mississippi  relating  to 
the  registration  of  mortgages  and  deeds 
of  trust  (Hutch.  Code,  pp.  605,  606),  does 
not  apply  to  a  written  agreement  by 
which  a  planter  assigns  his  crop  of  cot- 
ton to  his  commission  merchant  to  secure 
the  latter  for  advances  previously  made 
on  it,  with  a  stipulation  that  the  cotton 
shall  not  be  sold  before  a  specified  day, 
unless  directed  by  the  assignor;  the  cot- 
ton having  been  taken  to  a  warehouse  and 
deposited  for  the  benefit  of  the  commis- 
sion merchant.  Bryan  v.  Smith,  22  Ala. 
534.    . 

§  9.  Operation  and  Effect  in  GeneraL 

"A  party  holding  a  collateral  paper,  as 
long  as  the  principal  debt  remains  unpaid, 
is  so  far  clothed  with  a  right  to  it,  and 
the  debtor,  placing  it  thus  in  pledge,  can 
not  recover  it.  The  holder  may  collect  it, 
or  otherwise  make  it  available  for  the 
payment  of  the  debt  of  which  it  is  the 
security.  In  one  case  it  was  held  that  he 
may  compromise  such  claim  at  less  than 
its  normal  value,  and  if  he  act  prudently 


and  in  good  faith,  he  will  not  be  held  to 
account  beyond  the  sum  realized.  Ware^ 
etc.,  Co.  V,  Russell,  57  Ala.  43,  45. 

The  agreement,  by  which  D.  advanced 
money  to  S.,  and  S.  pledged  his  interest 
in  timber  to  secure  repayment,  providing 
that  D.  should  be  first  paid  out  of  the 
proceeds  of  the  sale  of  the  timber,  does 
not  mean  that  he  was  not  entitle<d  to  be 
paid  at  all,  if  he  and  S.  could  not  agree  on 
a  sale  of  the  timber.  Stokes  v.  Dimmick, 
48  So.  66,  157  Ala.  237. 

Notes,  which  by  their  terms  stipulated 
that  the  legal  title  to  the  property  for 
which  the  notes  were  given  should  remain 
in  the  payee  until  they  were  paid,  were 
indorsed  by  the  payee,  and  pledged  as  col- 
lateral. Held,  that  the  legal  title  to  the 
property  for  which  they  were  g^ven  did 
not  pass  to  the  pledgee,  and,  on  the  pay- 
ment of  the  debt  for  which  they  were 
pledged,  the  legal  title  to  the  property 
and  the  notes  was  in  the  payee.  Ensley 
Lumber  Co.  v.  Lewis,  25  So.  729,  181 
Ala.  94. 

An  administrator  can  not  maintain  an 
action  for  the  recovery  of  a  watch,  which 
the  friends  of  the  intestate  pawned  to  pro- 
cure his  coffin,  if  he  was  a  party  to  the 
transaction,  though  not  then  administrator, 
and  the  price  of  the  coffin  has  not  been 
paid;  but  proof  of  his  presence  and  pas- 
sive assent  merely  is  not  sufficient  to  de- 
feat the  action.  Jones'  Adm'r  v.  Logan, 
50  Ala.  493. 

§  10.  Parties  and  Debts  or  Liabilities  Se- 
cured. 

A  transfer  of  stock  stating  that  it  is  to 
secure  the  payment  of  a  certain  note  at 
maturity,  and  after  its  payment  to  secure 
any  other  indebtedness  due  the  transferee, 
operates  to  pass  the  stock  as  collateral 
security,  not  only  for  the  payment  of  the 
debt  evidenced  by  the  note,  but  for  all 
other  debts  existing  'between  the  parties 
until  the  payment  of  the  note,  though 
they  are  created  after  the  transfer  of  the 
stock.  Selma  Bridge  Co,  v.  Harris,  31  So. 
508,   132  Ala.   179. 

The  operation  of  the  transfer  is  not  nar- 
rowed, or  the  stock  held  to  secure  less  or 
different  debts,  by  a  renewal  of  the  trans- 
fer after  the  renewal  of  the  note  and  after 
additional  accommodations  have  been  ex- 
tended the  debtor,  which  recites  that  the 
stock  is  security  for  the  same  or  any  other 
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indebtedness.  Selma  Bridge  Co.  v,  Har- 
ris, 81  So.  508,  132  Ala.  179. 

Where  a  pledge  was  made  to  complain- 
ant to  secure  any  debt  he  might  have  to 
pay  for  the  A.  Company,  and  thereafter 
the  company  authorized  J.,  its  vice  presi- 
dent, to  borrow  money  to  effectuate  a 
trade  with  the  M.  Company,  whereby  the 
M.  CoAipany  should  cancel  a  claim  against 
it  and  transfer  property  to  it,  but  instead 
thereof  complainant  purchased  the  prop- 
erty and  took  a  transfer  of  it  and  an  as- 
signment of  the  debts,  thus  placing  him- 
self in  the  position  of  the  M.  Company, 
the  matter  is  not  covered  by  the  pledge. 
Stokes  V,  Dimmick,  48  So.  66,  157  Ala.  237. 

Personal  property  specifically  pledged 
for  a  particular  loan  can  not,  in  the  ab- 
sence of  a  special  agreement,  be  held  by 
the  pledgee  for  any  other  advance.  St. 
John  V,  O'Connell,  7  Port.  466. 

"The  law,  on  this  point,  is  so  clearly 
stated  by  Mr.  Justice  Story,  that  we  will 
content  ourselves  with  a  quotation  from 
that  learned  author,  and  a  reference  to 
the  cases  which  sustain  him — (Story's 
Bailment,  205.) — He  says:  'If  there  are  any 
subsequent  accessorial  engagements,  which 
either  tacitly  or  expressly,  are  by  the 
parties  intended  to  be  attached  to  the 
pledge,  the  pledgee  has  a  title  and  right 
of  possession  coextensive  with  the  new 
engagements.  But  tlie  mere  existence  of 
a  former  debt  due  to  the  pledgee,  does 
not  authorize  him  to  detain  the  pledge  for 
that  debt,  when  it  has  been  put  into  his 
hands  for  another  debt  or  contract,  un- 
less there  is  some  j>ust  presumption  that 
such  was  the  intention  of  the  parties.  The 
rule,  in  such  cases,  strictly  applies,  that 
the  contract  is  to  govern  the  rights  of 
the  parties.  Modus  et  conventio  vincunt 
legem.'"  St.  John  v,  O'Connel,  7  Port. 
466,  481. 

§11.  Property  or  Interest  Pledged. 

A  cotton  broking  firm  pledged  230  bales 
of  cotton  to  'plaintiff  by  a  written  agree- 
ment, 100  bales  of  which  were  covered  by 
an  unindorsed  warehouse  receipt  in  plain- 
tiff's possession  which  had  been  issued 
from  the  firm's  leased  warehouse,  and 
signed  by  their  clerk  in  his  own  name. 
The  100  bales  were  set  apart,  but  after- 
wards 24  of  them  were  sold,  and  others 
substituted.  Defendants,  who  under  a 
previous  oral  agreement  with  the  firm  to 


make  advances, — ^they  having  a  general 
lien  on  all  cotton  bought,  and  the  right 
to  ship  and  sell  it  after  a  certain  date, — 
had  made  such  advances,  after  a  default 
in  the  firm's  debt  to  plaintiff,  of  which 
they  had  no  notice,  seized  the  100  bales 
then  in  possession  of  the  firm,  though  not 
in  their  warehouse,  against  their  protest. 
The  firm  thereupon  indorsed  the  ware- 
house receipt  to  plaintiff,  who  sued  for 
possession.  Held,  that  the  oral  agree- 
ment with  defendants  only  gave  them  an 
equitable  lien  on  future  property,  which 
must  come  into  existence,  and  into  the 
possession  of  the  defendants,  in  order  to 
give  them  title.  Alabama  State  Bank  v. 
Barnes,  82  Ala.  607,  2  So.  349. 

§  18.  Title  to  Property  Pledged. 

A  note  which  has  been  assigned  by  the 
payee  as  collateral,  where  the  debt  has 
not  been  paid,  nor  the  note  retransferred, 
nor  the  assignee's  claim  released,  is  not 
the  property  of  the  payee.  Bank  of 
Piedmont  v.  Smith,  24  So.  5»9,  119  Ala.  57. 

Where  the  purchaser  of  a  slave,  having 
acquired  perfect  title  by  executed  con- 
tract, agrees  that  the  slave  may  remain 
in  his  vendor's  possession  as  a  pledge 
until  he  gives  a  new  note  with  security 
for  the  purchase  money,  his  failure  to 
give  such  note  does  not  affect  title  to 
the  slave,  but  confers  on  the  vendor  the 
right  to  sell  the  slave  for  payment  of  the 
demand;  and  the  death  of  the  slave  be- 
fore the  execution  of  the  note  was  the 
loss  of  the  purchaser.  Thomason  v.  Dill, 
30  Ala.  444. 

§  13.  Priorities. 

See  post,  "Pledgees  as  Bona  Fide  Pur- 
chasers," §  14. 

Plaintiffs  sold  to  P.  all  the  merchant- 
able timber  on  certain  lands,  taking  a 
note  for  the  price.  The  contract  pro- 
vided that  plaintiffs  should  have  a  lien 
to  the  amount  of  the  note  upon  all  tim- 
ber in  P.'s  hands  at  the  date  of  maturity^ 
cut  since  the  beginning  of  the  contract. 
Prior  to  that  time  P.  had  been  cutting 
timber  on  plaintiff's  lands,  and  had  en- 
tered into  a  contract  with  defendants, 
whereby,  in  consideration  of  advances  of 
money  to  be  made,  P.  agreed  to  ship  to 
defendants  all  the  timber  out  by  him  on 
plaintiffs'  lands,  to  be  sold,  and  the  pro- 
ceeds applied  to  repay  the  advances.     It 
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further  provided  that  delivery  of  the 
timber  to  raftsmen  should  be  regarded  as 
a  delivery  to  defendants.  Held,  that  the 
contract  with  defendants  was  a  valid 
pledge  of  the  timber  so  delivered  to  them, 
amounting  to  a  disposition  thereof,  de- 
feating plaintiffs'  lien.  Nobles  v.  Chris- 
tain  &  Craft  Grocery  Co.,  20  So.  961,  113 
Ala.  220. 

Where  a -pledgor  wrongfully  took  pos- 
session of  the  property,  and  removed  it 
and  placed  it  in  the  possession  of  a 
storage  company,  who  issued  warrant 
thereon,  the  storage  company  and  its 
warrant  holders  acquired  the  property 
subject  to  the  pledge,  without  regard  to 
their  having  notice  thereof.  American 
Pig-iron,  etc.,  Co.  v.  German,  126  Ala. 
IW,  28  So.  603. 

§  14.  Pledgees  as  Bona  Fide  Purchasers. 

See   ante,   "Priorities,"   §   13. 

A  bona  fide  pledgee  for  value  from  a 
conditional  vendee  was  entitled  to  the 
protection  of  Code  1907,  §  3394,  making 
conditional  sales  void  unless  the  con- 
tract is  recorded  as  against  purchasers 
for  a  valuable  consideration.  Starr  Piano 
Co.  V.  Baker,  8  Ala.  App.  449,  62  So.  549. 

Pledgee  of  property  from  conditional 
vendee  as  security  for  preexisting  debt 
held  not  entitled  to  the  protection  ac- 
corded bona  fide  purchasers  by  Code  1907, 
I  3394,  even  though  he  voluntarily  ex- 
tended the  debt;  but,  where  in  consid- 
eration of  the  pledge  he  agreed  to  ex- 
tend the  time  of  payment,  he  was  en- 
titled to  its  protection.  Starr  Piano  Co. 
V.  Baker,   8  Ala.  App.  449,  62  So.  549. 

One  by  taking  possession,  in  assertion 
of  his  own  right,  of  property  hypothe- 
cated to  him  by  another  than  the  true 
owner,  is  guilty  of  conversion,  though  not 
knowing  of  the  rights  of  the  true  owner, 
as  he  takes  at  his  own  peril  as  regards 
ownership.  People's  Savings  Bank  & 
Trust  Co.  V.  Huttig  Mfg.  Co.,  55  So.  929, 
1  Ala.  App.  394. 

Where  a  person  holds  rent  contracts 
as  collateral  which  he  knows  to  be  sub- 
contracts, he  is  put  on  inquiry  as  to  who 
is  the  real  owner,  and  it  is  no  defense  in 
an  action  by  the  owner  for  the  value  of 
cotton,  grown  on  the  premises  rented, 
on  which  he  had  a  prior  lien,  that  he  did 
not  know  such  person  was  owner.  War- 
ren V,  Barnett,  83  Ala.  308,  3  So.  609. 


K.,  .by  a  false  personation  of  McF.,  in- 
duced plaintiffs  to  ship  goods  to  the  lat- 
ter at  F.,  for  which  they  gave  him  a  bill 
showing  the  names  of  the  seller  and 
buyer.  On  the  arrival  of  the  goods  at 
F.,  K.  directed  the  carrier  to  ship  them 
to  M.,  and  on'  their  arrival  there  K.  ap- 
plied to  the  defendant,  a  pawnbroker,  for 
a  loan,  giving  as  an  excuse  that  he  needed 
money  in  his  business.  K.  soon  returned 
with  the  goods,  producing  the  bill  there- 
of. During  his  absence  defendant  in- 
quired of  merchants  at  M.  if  there  was 
anything  wrong  about  "a  fellow  bringing 
seven  cases  of  shoes  there."  The  loan 
was  made,  the  goods  delivered  to  defend- 
ant, and  a  mortgage  executed  by  K.,  who 
signed  it  as  F.,  instead  of  McF.  Held, 
that  defendant  was  not  a  bona  fide  pur- 
chaser, since  the  circumstances  were  suf- 
ficient to  put  him  on  inquiry.  Morning- 
star  V.  Sterne,  27  So.  430,  124  Ala.  512. 
§15.  Waiver  or  Loss  of  Lien. 

A  pledge  is  not  defeated  by  the  wrong- 
ful act  of  the  pledgor  in  taking  posses- 
sion and  disposing  of  the  pledged  prop- 
erty. American  Pig-Iron  Storage-War- 
rant Co.  V.  German,  28  So.  603,  126  Ala. 
194. 

Where  a  note  is  secured  by  pledge,  the 
giving  of  a  new  note  after  the  maturity 
of  the  original  note  to  evidence  the  same 
debt  does  not  thereby  release  the  secu- 
rity, in  the  absence  of  a  contract  to  that 
effect.  Warrior  Coal  &  Coke  Co.  v.  Na- 
tional Bank  of  Augusta,  Ga.  (Ala.),  53  So. 
997;  Woodward  v.  Echols,  58  Ala.  665; 
Conner  v.  Banks,  18  Ala.  42;  Boyd  v. 
Beck,  29  Ala,   703. 

§  16.  Use  or  Profits  of  Property  and  Ex- 
penses Incurred. 

If  a  slave  is  pledged  for  the  payment 
of  a  debt,  the  pawnee  is  accountable  for 
the  profits  of  the  labor  of  such  slave,  in 
the  absence  of  any  agreement  to  the  con- 
trary.    Geron  v.  Geron,  15  Ala.  558. 

§   17.   Care   of  Property   and   Negligence 
of  Pledgee. 

If  a  pledge  is  stolen,  the  pledgee  is  not 
absolutely  liable  nor  absolutely  excusa- 
ble. If  the  theft  is  occasioned  by  his 
negligence,  he  is  responsible;  if  without 
any  negligence,  he  is  discharged,  being 
bound  for  ordinary  care  and  answerable 
far  ordinary  neglect.  Petty  v.  Overall, 
42  Ala.  145. 
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§  18.  Enforcement  of  Right  of  Action 
Pledged  and  Failure  to  Collect  or 
Fix  Liability. 

§  18  (1)  Power  and  Duty  of  Pledgee  to 
Enforce. 

When  a  creditor  takes  a  note  of  a 
third  person  as  collateral  security  for  his 
debt;  he  is  bound  to  use  due  dil- 
igence in  the  collection  of  a  note  so 
taken,  and  is  responsible  to  his  debtor 
for  any  damages  caused  by  his  laches. 
Powell's  Adm'r  v.  Henry,  27  Ala.  612, 
cited  in  note  in  68  L.  R.  A.  487. 

If  a  debtor  deposits  Vith  his  creditor, 
unconditionally,  notes  on  a  third  person 
as  collateral  security,  the  latter  thereby 
acquires  the  control  and  direction  of  their 
collection  and  it  becomes  his  duty  to  take 
all  necessary  measures  to  prevent  the  dis- 
charge of  any  of  the  parties  thereto,  And 
in  such  case  notice  to  bring  suit  on  them 
should  be  given  to  him.  Pickens  v.  Yar- 
borough's  Adm'r,  26  Ala.  417,  cited  in 
note  in  68  L.  R.  A.  4W. 

Where  a  debtor  gives  the  note  of  a 
stranger  to  his  creditor  as  collateral  se- 
curity for  a  debt,  the  creditor  is  not  bound 
to  notify  the  debtor  of  a  proposition  of 
such  stranger  to  discharge  the  note  in 
specific  property,  though,  by  a  failure  to 
receive  such  property,  the  amount  of  the 
note  is  lost.  Rives  v.  McLosky,  5  Stew. 
&  P.  330. 

If  the  pledgee  of  a  note  of  a  third  per- 
son fails  to  collect  it  after  having  agreed 
to  do  so,  he  is  bound  to  show  that  he 
used  due  diligence  in  attempting  to  col- 
lect, and  is  responsible  for  any  actual 
damages  caused  by  want  of  due  diligence. 
May  V.  Sharp,  49  Ala.  140. 

If  the  transfer  of  paper  be  intended 
merely  as  a  conditional  payment,  or  as 
a  collateral  security,  the  successful  pur- 
suit of  the  original  debt  will  depend  on 
the  fact  whether  or  not  laches  has  been 
committed  by  the  holder  whereby  any 
liability  on  it  has  been  lost  to  the  party 
transferring  it.  Trotter  v.  Crockett,  2 
Port.  401. 

The  receipt  of  a  note  before  its  matu- 
rity upon  which  there  is  a  solvent  in- 
dorser,  as  collateral  security  for  the  pay- 
ment of  a  debt,  imposes  on  the  creditor 
the  necessity  of  doing  those  acts  which 
will  preserve  the  liability  of  the  indorser; 
and  if  he   fails  to  do   so,  and  the  maker 


is  insolvent,  he  is  responsible  for  the  in- 
jury thereby  sustained  to  the  person  from 
whom  he  received  it.  Russell  v.  Hester, 
10  Ala.  535. 

§  18  (a)  Duties  and  Liabilities  of  Pledge- 
holder. 

Defendant  had  a  claim  against  a  corpo- 
ration, the  property  of  which  was  pur- 
chased and  debts  assumed  by  a  new  cor- 
poration. Defendant  pledged  said  claim, 
as  collateral  security  for  his  notes,  to  one 
who  was  the  president  and  principal 
stockholder  of  the  new  corporation,  and. 
also  a  partner  in  a  bank.  Held,  in  an  ac- 
tion on  said  notes  by  the  assignee  of  said 
bank,  which  afterwards  became  the  owner 
of  said  notes,  that,  as  the  note  merely 
gave  the  holder  power  to  sell  the  collat- 
eral; the  duty  of  the  bank  in  the  prem- 
ises was  that  of  an  agent,  and  it  was  only 
bound  to  use  ordinary  care  to  protect  de- 
fendant from  loss  of  the  collateral,  and 
so,  after  the  old  corporation  was  dis- 
solved, it  was  not  required  to  briag  an 
action  at  law  against  it,  as  that  would 
have  been  impracticable,  nor  was  it 
obliged  to  resort  to  equity.  Sampson  v. 
Fox,  109  Ala.  662,  19  So.  896. 

§  19.  Conversion  of  or  Willful  Injury  to 
Property  befbre  Default 

§  19  (1)  In  General 

See  ante,  "Pledgees  as  Bona  Fide  Pur- 
chasers," §  14. 

Where  another  than  the  true  owner 
of  goods  pledges  them,  it  is  not  essen- 
tial to  conversion  by  the  pledgee  that 
such  owner  make  demand  therefor.  Peo- 
ple's Savings  Bank  &  Trust  Co.  v.  Hut- 
tig  Mfg.   Co.,  55  So.  929,  1  Ala.  App.  394. 

§   19   (8)    Sale  or  Other  Disposition    of 
Property  Pledged. 

§  80.  Actions  for  Possession  or  Proceeds 
of  Property. 

§  81.  Between  Pledgor  and  Pledgee. 

See  post,  "Between  Pledgor  and 
Pledgee,"  §  24. 

The  pledgee  by  virtue  of  his  posses- 
sion and  special  title  in  the  property  can 
support  detinue  against  the  pledgor 
wrongfully  disturbing  such  possession. 
Rolfe  V.  Huntsville  Lumber  Co.,  8  Ala. 
App.   487,   62   So.   537. 

Where  a  pledgee,  without  notice  to  the 
pledgor,  sells  the  pledge,  and  in  fact  it- 
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self  'becomes  the  purchaser,  so  that  it  is 
able  to  return  the  pledge^  and  then  gives 
notice  of  the  intention  to  sell,  there  is 
no  conversion.  Terry  v.  Birmingham 
Nat.   Bank,  93  Ala.  599,  9  So.  299. 


§  aut 


Against  Third  Person. 


A  pledgee  may  maintain  detinue  against 
a  third  person  disturbing  his  possession. 
Rolfe  V.  Huntsville  Lumber  Co.,  8  Ala. 
App.  487,  62  So.  537. 

A  pledgee  may  maintaih  detinue  for 
the  pledge.  Bryan  v.  Smith,  22  Ala.  534; 
Noles  V.  Marable,  50  Ala.  366;  Gafford  v. 
Stearns,  -51  Ala.  434;  Jones  v.  Pullen,  66 
Ala.  306. 

§  88.  Actions  for  Damages. 

See,  also,  post,  "Conversion  by  Fail- 
ure to  Return,"  §  34. 


5M. 


Betvreen  Pledgor  and  Pledgee. 


A  pledgee  by  virtue  of  his  possession 
and  special  title  in  the  property  can  sup- 
port trover  against  the  pledgor  wrong- 
fully disturbing  his  possession.  Rolfe  v. 
Huntsville  Lumber  Co.,  8  Ala.  App.  487, 
62  So.   537. 

In  a  pledgee's  action  for  conversion, 
when  the  property  has  been  sold  by  pledg- 
or without  permission,  the  measure  of 
damages  is  the  amount  of  the  debt  with 
interest  where  the  value  of  the  property 
exceeds  the  debt,  and  the  value  of  the 
property  with  interest  where  it  is  less 
than  the  amotmt  of  the  debt.  Rolfe  v. 
Huntsville  Lumber  Co.,  '8  Ala.  487,  62 
So.  537. 

Although  a  stockholder,  after  pledging 
his  stock,  has  not  such  legal  title  as  will 
enable  him  to  maintain  trover  against  the 
pledgee  for  an  unauthorized  sale,,  he  may 
maintain  a  special  action  on  the  case. 
Nabring  v.  Bank  of  Mobile,  58  Ala.  204. 

A  complaint  which,  after  stating  that 
shares  of  stock  had  been  pledged  to  de- 
fendant, avers  that  "defendant,  in  consid- 
eration of  the  premises,  then  and  there 
undertook  and  promised  plaintiff"  to  hold 
the  stock  only  as  pledged,  but  that,  in 
violation  of  its  promise,  defendant  sold 
and  converted  the  stock  to  its  own  use, 
without  giving  plaintiff  notice  of  the  sale, 
and  in  which  pl&intiff  seeks  to  recover 
as  damages  the  full  value  of  the  shares 
alleged   to   have   been   converted,   though 


informal,  is  good  as  a  complaint  in  case. 
Sharpe  v.  National  Bank,  87  Ala.  644,  7 
So.  106. 

Where  a  part  owner  of  stock  pledges 
it  for  his  individual  benefit,  with  the  au- 
thority and  consent  of  his  co-owner,  the 
pledgee  is  estopped  to  set  up  the  co- 
owner's  title  as  a  defense  to  an  action 
by  the  pledgor  for  its  conversion.  Sharpe 
V,  National  Bank,  87  Ala.  644,  7  So.  106. 

§  25.  Against  Third  Person. 

While  the  pledgee  of  a  chattel  mort- 
gage has  a  special  property  therein  and 
the  property  mortgaged,  and  has  a  prima 
facie  or  prior  right  to  sue  on  the  mort- 
gage and  to  recover  the  property  mort- 
gaged, the  pledging  mortgagee  is  enti- 
tled to  recover,  as  against  the  mortgagor 
of  a  third  party,  for  trespass  or  conver- 
sion of  the  mortgaged  property,  espe- 
cially where  the  pledgee's  right"*  will  not 
be  affected  or  he  consents  to  suit  by  the 
mortgagee.  Fairbanks  z/.  Chunn,  2  Ala. 
App.  642,  56  So.  847. 

"In  §  352  of  his  book  on  Bailments,  Mr. 
Story  makes  this  statement:  'As  the  gen- 
eral property  of  goods  pawned  remains 
in  the  pawnor,  and  the  pawnee  has  a  spe- 
cial property  only,  the  latter,  as  well  as 
the  former,  may  maintain  an  action 
against  a  stranger  for  an  injury  done  to 
it  or  for  any  conversion  of  it.  Where 
there  is  any  injury  or  conversion  by  a 
stranger  for  which  an  action  lies  by  both 
the  pawnee  and  the  pawnor,  a  recovery 
by  either  of  them  will  oust  the  other  of 
his  right  to  recover,  and  there  can  not 
be  a  double  satisfaction.'  See,  also, 
Schoulder's  Bailments  and  Carriers,  § 
222."  Fairbanks  v.  Chunn,  2  Ala.  Ai>p. 
642,  56  So.  847,  849. 

A  pledgee  may  maintain  trover  against 
a  third  person  who  disturbs  his  posses- 
sion. Rolfe  V.  Huntsville  Lumber  Co., 
8  Ala.  App.  487,  62  So.  537. 

§  d6.  Assignment  of  Pledge  or  Debt 

Under  Code  1896,  §  947,  providing  that 
a  transfer  of  a  debt  passes  to  the  trans- 
feree the  right  of  the  transferror  in  any 
collateral  security  thereto,  where  com- 
plainants assigned  to  defendants  the  note 
of  B.,  but  failed  to  transfer  the  collateral, 
they  must  exhaust  the  collateral  before 
proceeding  against  defendant  on  his  note 
given  as  payment.  Folmar  v,  Lehman- 
Durr   Co.,  41   So.   750,   147   Ala.  472. 
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Where  a  single  note  covers  the  specific 
d-ebt  of  the  payee  and  that  of  a  third 
party,  and  is  secured  'by  mortgage  bonds, 
and  each  party  has  a  right  of  possession 
of  his  share  of  such  bonds,  there  is  no 
assignment  of  the  pledge  without  an  as^ 
signment  of  the  debt  it  secures,  as  is 
prohibited  by  §  1784  of  the  Code.  Dex- 
ter V.  McClellan,  22  So.  461,  116  Ala.  37. 

§  27.  Transfer  of  Property  by  Pledigee. 

§  aa.  —  In  General. 

Where  a  creditor  holding  his  debtor's 
note,  and  also  the  note  of  another  person 
as  collateral,  transfers  to  different  per- 
sons the  rights  of  the  tranferees  (the 
notes  not  being  commercial,  but  trans- 
ferred after  maturity),  will  depend  on  the 
priority  of  the  transfers.  If  the  collat- 
eral be  first  transferred  it  operates  pro 
tanto  as  a  payment  or  extinguishment  of 
the  originl  debt;  and  the  party  taking  a 
subsequent  transfer  of  the  original  note 
takes  it  subject  to  a  credit  pro  tanto, 
or  extinguishment,  according  to  the 
amount  of  the  collateral.  If,  on  the  other 
hand,  the  original  note  is  first  trans- 
ferred, the  collateral  will  follow  it  into 
whosoever's  hands  it  passes,  being  sub- 
ject in  them  to  any  defense  the  maker 
might  have  made  in  first  hands.  Ware, 
etc.,  'Co.  V.  Russell,  57  Ala.  43. 

§  29.  Purchasers  from  Pledgee. 

The  holder  of  certificate  of  stock  in  a 
corporation,  who  signs  a  blank  of  assign- 
ment thereon,  expressing  consideration 
and  including  an  irrevocable  power  of  at- 
torney authorizing  a  transfer  of  the  stock 
on  the  books  of  the  company,  and  de- 
livers the  certificate  as  collateral,  is  es- 
topped to  assert  title  thereto  as  against 
a  bona  fide  purchaser  from  the  pledgee. 
Nelson  v.  Owen,  113  Ala.  372,  21  So.  75. 

§  80.  Transfer  of  Interest  of  Pledgor. 

The  statutes  relative  to  chattel  mort- 
gages do  not  require  a  pledge  of  property 
tp  be  in  writing  and  to  be  recorded  in 
order  to  be  valid  as  against  third  par- 
ties who  have  acquired  the  property  with- 
out notice  of  the  pledgee's  claim.  Ameri- 
can Pig-iron  Storage-Warrant  Co.  v. 
German,    28  So.  603,  126  Ala.  194. 

C.  executed  to  P.  certain  notes,  pay- 
able to  the  latter's  order,  and  secured  by 
collaterals,  under  an  agreement  to  raise 
certain   money  thereon,    and   pay   certain 


indebtedness  of  C,  and  in  case  of  fail- 
ing to  secure  the  money  to  return  the 
notes  and  collaterals.  P.  having  failed  to 
raise  the  money,  M.  Bros.,  without  the 
knowledge  of  C,  paid  his  debt  under  an 
agreement  with  P.  that  he  would  deliver 
to  them  such  collaterals,  which  arrange- 
ment was  afterwards  ratified  by  C,  but 
P.  refused  to  deliver  the  collaterals.  Held, 
that  the  right  of  C.  in  such  collaterals 
passed  to  M.  Bros.  Pollak  v.  Janney, 
100  Ala.  561,  i.Z  So.  661. 

In  such  case  P.  originally  held  such 
collaterals  in  trust  for  C,  and  by  his 
agreement  with  M.  Bros.,  ratified  by  C, 
he  became  their  trustee,  to  whom  or  their 
trustees  equity  will  compel  him  to  trans- 
fer such  securities,  and  not  leave  them 
to  pursue  their  remedy  at  law.  Pollak 
V.  Janney,   100  Ala.  561,   13   So.  661. 

§  31.    Payment  or    Other  Discharge    of 
Debt 

See  ante,  "Sale  or  Other  Disposition 
of  Property  Pledged,"  §  19  (2) ;  post,  "Re- 
turn of  Property  on  Payment  or  Other 
Discharge,"  §  32. 

Where  no  time  is  fixed  for  payment  of 
a  debt  secured  by  pledge,  a  present  lia- 
bility will  be  presumed.  Stokes  v.  Dim- 
mick,  48  So.  66,  157  Ala.  237. 

A  payment  in  whole  or  in  part  of  the 
principal  debt  is  a  payment  pro  tanto  of 
the  collateral  security.  Rutledge  v. 
Townsend,  38  Ala.  706. 

§  32.  Return  of  Property  on  Payment  or 
Other  Discharge. 
Where  a  person  deposits  notes  in  the 
hands  of  another  to  indemnify  him  against 
certain  liabilites,  when  these  liabilities 
are  discharged,  the  depositor  may  claim 
a  return  of  the  notes,  or  their  proceeds, 
if  collected.  St.  John  v.  O'Connel,  7  Port. 
466. 

§    33.    Recovery    of    Property    by 

Pledgor. 

If,  in  case  of  a  pledge  of  a  slave,  the 
hire  discharges  the  debt  for  which  it  was 
pledged,  the  pawnor  is  entitled  to  have  it 
restored  to  his  possession,  and  may  re- 
cover it  by  action  at  law,  or  defend  his 
right  to  the  possession,  if  sued  by  the 
pawnee.     Geron  r.   Geron,   15  Ala.  55«. 

§  34.  Conversion  by  Failure  to  Re- 

turn. 

Where  a  party,  who  has  transferred  a 


§§34-39 


Pl^EDGES 


note  by  indorsement  as  collateral  secu- 
rity, pays  the  original  debt,  he  may  main- 
tain an  action  of  trover  against  his  cred- 
itor for  the  conversion  of  the  note,  upon 
the  latter's  refusal  to  deliver  it  on  de- 
mand. Overstreet  v.  Nunn's  Ex'rs,  36 
Ala.  649. 

Where  notes  are  pledged  as  collateral 
security  for  a  specific  purpose,  and  the 
bailee  puts  it  beyond  his  power  to  return 
them  after  such  purpose  is  satisfied,  the 
measure  of  damages  for  the  conversion  is 
the  face  of  the  notes,  with  interest  from 
their  maturity  to  the  conversion,  and  in- 
terest on  the  aggregate  from  that  time. 
St.  John  V.  O'Connel,  7  Port.  466. 

§  35.  Redemption. 

§  36.  — — -  In  General. 

By  an  ancient  rule  of  law,  as  laid  down 
in  old  text-books  and  adjudged  cases,  if 
no  time  was  fixed  by  the  parties  them- 
selves for  the  redemption  of  a  pledge,  the 
pledgor  was  allowed  his  lifetime  within 
which  to  redeem,  unless  quickened  by  no- 
tice, or  through  the  intervention  of  a 
court  of  equity  but  the  more  modern,  and 
the  better  rule,  by  analogy  to  that  which 
applies  to  the  redemption  of  mortgages, 
exacts  of  him  the  exercise  of  reasonable 
diligence,  at  the  risk  of  being  barred  of 
all  relief  on  account  of  the  staleness  of 
the  demand.    Gilmer  v.  Morris,  80  Ala.  78. 

In  th'e  application  of  the  doctrine  of 
staleness,  a  defense  peculiar  to  courts  of 
equity,  the  tendency  of  modern  decisions 
is  to  shorten  the  period  allowed  for  the 
assertion  of  equitable  rights,  though  each 
case  is  somewhat  dependent  upon  its 
own  peculiar  facts  and  circumstances;  and 
where  the  pledgor  of  stocks  seeks,  by  his 
bill  to  redeem,  to  make  profit  out  of  an 
unexpected  rise,  a  shorter  period  is  al- 
lowed than  where  he  seeks  to  make  the 
pledgee  account  only  for  a  surplus  re- 
ceived on  an  ordinary  sale.  Gilmer  v. 
Morris,  80  Ala.  78. 

In  this  case,  the  alleged  pledge  of  stock 
in  a  private  land  company  was  made  in 
1871;  the  pledgee  advanced  money,  from 
time  to  time,  on  the  -faith  of  it,  "carrying 
it"  for  the  pledgor  during  a  series  of  years, 
while  its  value  was  fluctuating,  sometimes 
worth  only  twenty  cents  on  the  dollar 
and  never  more  than  the  amount  advanced 
on  it;  and  he  finally  sold  it  in  1881,  when 
it  approximated  par  value,  for  less  than 


the  amount  advanced  on  it  up  to  that  time. 
Held,  that  a  bill  filed  in  1884,  and  seeking 
to  hold  the  pledgee  accountable  for  the 
value  as  rapidly  appreciated  after  the  sale, 
until  it  was  worth  twenty  for  one,  was 
properly  dismissed,  on  account  of  the 
staleness  of  the  dunand.  Gilmer  v.  Mor- 
ris, 80  Ala.  78. 

A  conditional  vendor,  who  has  failed  to 
record  the  contract,  held  entitled  to  re- 
deem from  one  to  whom  the  conditional 
vendee  had  pledged  the  property.  Starr 
Piano  Co.  v.  Baker,  8  Aki.  449,  62  So.  549. 

§  S7. Actions  to  Redeem  and  for  Ac- 
counting. 

See  ante,  "Conversion  by  Failure  to  Re- 
turn," §  34. 

Where  a  pledgee  has  transferred  the 
pledged  property,  and  is  insolvent,  and 
the  transferee  resides  in  another  state,  a 
bill  in  equity  will  lie  by  the  pledgor  to 
redeem.  Nelson  v.  Owen,  21  So.  75,  113 
Ala.  372. 

A  bill  by  a  pledgor  to  redeem  pledged 
property  transferred  by  the  pledgee  need 
not  allege  that  the  transferee  had  notice 
of  complainant's  rights,  if  it  does  not  show 
in  what  manner  or  on  what  consideration 
he  acquired  possession;  the  defense  of 
bona  fide  purchaser  being  one  to  be  made 
by  plea  or  answer.  Nelson  v,  Owen,  21 
So.  75,   113  Ala.  372. 

§  3&  Enforcement 

Remedies  of  Pledgee  in  Gen- 

A  pledgee  may  sue  in  equity  to  fore- 
close the  pledge;  the  statutory  remedy 
for  enforcing  the  pledge  being  cumulative 
merely.  Jones  v.  Dimmick,  178  Ala.  296, 
69  So.  6J&3;  Nixon  v.  Clear  Creek  Lumber 
Co.,    150  Ala.   602,   43   So.   805. 

A  pledge  not  providing  a  way  for  en- 
forcing the  lien,  held,  that  equity  would 
supply  a  remedy.  Stokes  v.  Dimmick,  48 
So.  66,   157  Ala.  237. 

Where  pledged  property  is  wrongfully 
moved  from  the  possession  of  the  pledgee 
by  the  pledgor,  a  bill  in  equity  will  lie 
against  a  storage  company  to  whom  the 
bailor  afterwards  pledged  the  goods  to  de- 
termine the  interest  of  the  first  pledgee, 
and  to  enforce  the  pledge  by  judicial  sale. 
American  Pig-Iron,  etc.,  Co.  v,  German, 
126  Ala.  194,  ^8  So.  603. 

The  pendency  of  other  creditors'  bills 
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against  an  obligor  does  not  preclude  the 
pledgee  from  maintaining  an  original  bill 
to  determine  and  enforce  his  interests 
against  a  future  pledge  of  the  same  prop- 
erty after  it  had  been  wrongfully  taken 
from  the  first  pledgee's  possession,  in- 
stead of  intervening  under  the  other  bills, 
although  the  second  pledgee  was  a  party 
to  such  other  bills.  American  Pig-iron, 
etc.,  Co.  V,  German,  126  Ala.  194,  28  So. 
603. 

§  40.  Actions  On  Debt  or  Liability 

Secured. 

Under  Code  1907,  §  2489,  in  an  action 
by  an  assignee  of  a  note  as  collateral  se- 
curity, pleas,  alleging  payment  of  the  debt 
secured,  but  not  averring  that  it  was  paid 
in  full  before  the  action  was  brought,  held 
insufficient.  Coats  v.  Mutual  Alliance 
Trust  Co.,  174  Ala.  565,  56  So.  915. 


§  41- 


Sale  of  Property. 


§  41  (1)  Power  of  Sale. 

Under  Code  1907,  §§  3303,  3304,  relating 
to  the  sale  of  pledges  and  the  notice  and 
place  of  sale,  a  pledgee  upon  the  maturity 
of  its  advances  on  logs  a  reasonable  time 
from  the  making  thereof,  in  the  absence 
of  any  fixed  time,  had  the  right,  after  de- 
mand and  notice  to  sell  them.  Rolfe  v, 
Huntsville  Lumber  Co.,  8  Ala.  App.  487, 
62  So.  '537. 

The  right  of  a  pledgee  to  sell  the  prop- 
erty pledged  is  an  incident  to  the  pledge 
and  a  part  of  the  security  of  the  debt,  and 
is  not  lost  by  the  death  of  the  pledgor. 
Warrior  Coal  &  Coke  -Co.  v.  National 
Bank  of  Augusta,  Ga.  (Ala.),  53  So.  997. 

§  41   (8)   Demand  of  Payment. 

Where  a  stockholder,  as  security  for  a 
loan,  has  caused  his  stock  to  be  trans- 
ferred to  the  lender  on  the  books  of  the 
corporation,  the  lender  can  not  sell  the 
stock  without  demand  of  payment.  Na- 
bring  v.  Bank  of  Mobile,  58  Ala.  204. 

§  41  (a)  VaUdity  of  Sale  in  GeneraL 

See  ante,  "Sale  or  Other  Disposition  of 
Property  Pledged,"  §  19  (2). 

Where  a  stockholder,  as  security  for  a 
loan,  has  caused  his  stock  to  'be  trans- 
ferred to  the  lender  on  the  books  of  the 
corporation,  a  sale  of  the  stock  by  the 
lender   at  private   sale   for   less  than  the 


market  value  is  a  conversion  thereof  and 
renders  the  lender  liable  for  the  difference 
•between  the  debt  and  the  market  price. 
Nabring  v.  Bank  of  Mobile,  58  Ala.  204. 
In  the  absence  of  knowledge  that  a  sale 
of  pledged  stock  was  private,  and  that  the 
pledgee  was  the  purchaser,  the  execu- 
tion of  a  note  by  the  pledgor  for  the  un- 
satisfied balance  due  the  pledgee  after  re- 
ceiving information  that  the  stock  had 
been  sold  does  not  amount  to  a  ratifica- 
tion of  the  sale  unless  the  pledgor's  in- 
tent in  so  acting  was  to  ratify,  irrespective 
of  the  character  of  the  sale  and  of  who 
was  the  purchaser.  Sharpe  v.  National 
Bank,  87  Ala.  644,  7  So.  106. 

§   41    (4)     Effect    between   Pledgor    and 
Pledgee. 

See  ante,  "Between  Pledgor  and 
Pledgee,"  §  24. 

A  purchase  of  pledged  stock  by  the 
pledgee  at  a  private  sale,  made  without 
notice  to  the  pledgor,  and  of  which  stock 
the  pledgee  retains  possession,  does  not 
transfer  the  title,  or  dissolve  the  relation 
of  the  pledgor  and  pledgee.  Sharpe  v. 
National  Bank,  87  Ala.  644,  7  So.  106. 

§  48. Actions  to  Foreclose. 

A  pledgee  may  file  his  bill  to  foreclose 
the  pledge  without  having  had  his  dam- 
ages assessed  at  law.  Jones  v.  Dimmick, 
178  Ala.  296,  59  So.  623. 

A  >bill  to  foreclose  a  pledge,  alleging 
that  defendant  deposited  with  plaintiff's 
testator  shares  of  inining  stock  to  secure 
an  agreement  made  for  a  valuable  consid- 
eration to  sell  at  profit  other  stock  sold  to 
plaintiff's  testator,  sufficiently  states  the 
contract  and  the  consideration  for  the 
pledge.  Jones  v.  Dimmick,  178  Ala.  296, 
59  So.  623. 

A  bill,  showing  that  the  interests  in 
several  tracts  of  standing  timbers  were 
pledged  for  payment  of  various  amounts, 
does  not  seek  to  spirt  up  the  securities  by 
selling  only  a  part  thereof,  though  the 
first  prayer  asking  for  a  receiver  men- 
tions only  one  of  the  tracts;  a  later  prayer 
being  for  a  decree  ordering  the  sale  of  all 
the  property  pledged.  Stokes  v.  Dimmick, 
48  So.  66,   157  Ala.  237. 

Though  the  prayer  of  a  bill  omits  some 
words,  held,  it  will  be  construed  accord- 
ing to  its  clear  intention,  in  the  absence 
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of  demurrer.     Stokes  v,  Dimmick,  49  So. 
66,   157   Ala.   1^7. 

§  48.  — -  Actions  to  Enforce  Right  of 
Action  Pledged. 

Grounds  of  Action  and  Defenses. — The 


holder  of  a  bill  of  exchange,  to  whom  it 
has  been  transferred  as  collateral  secur- 
ity by  the  payee,  does  not  forfeit  his  right 
of  action  against  the  other  parties  to  the 
bill  by  an  unsuccessful  suit  against  the 
acceptor.    Williams  v.  Jones,  79  Ala.  119. 


Ploto. 

See  the  titles  CONSPIRACY;  CRIMINAL  LAW. 

Plumbers. 

See  the  titles  CONSTITUTIONAL  LAW;  LICENSES. 


Plunder. 

See  the  titles  BURGLARY;  LARCENY;  RECEIVING  STOLEN  GOODS;  ROB- 

ERY. 


Plurality. 

See  the  titles  COUNTIES;  ELECTIONS. 

Plural  Marriages. 

See  the  titles  BIGAMY;  MARRIAGE. 


Pluries 

See  the  titles  EJECTMENT;   EXECUTION;  PROCESS. 


Pointing  Firearms. 

See  the  titles  ASSAULT  AND  BATTERY;  WEAPONS. 


Point  Reserved. 

See  the  titles  APPEAL  AND  ERROR;  CRIMINAL  LAW. 


POISONS. 


Cross  References. 
See  the  titles  ABORTION;  ANIMALS;  HOMICIDE. 


Prosecution  and  Punishment — ^To  con- 
stitute the  crime  of  an  "attempt  to  poison" 
a  white  person  by  a  slave,  there  must  be 
an  actual  attempt  to  poison,  by  the  ad- 
ministration of  some  poisonous  drug  or 
substance  calculated  to  destroy  human 
life;  and  the  indictment  must  so  aver.  To 
arllege  the  administration  of  the  seed  of 
the  Jamestown  weed  is  not  a  sufficient 
allegation  of  the  use  of  a  poisonous  sub- 
stance, calculated  to  destroy  human  life, 
and  is  insufficient  to  sustain  a  judgment. 
State  V.  Clarissa,  11  Ala.  57. 

An    indictment    for  attempt    to  poison 


must  allege  that  the  substance  adminis- 
tered was  a  deadly  poison,  or  such  as  was 
calculated  to  destroy  human  life.  Shack- 
leford  V.  State,  79  Ala.  aft;  Anthony  v. 
State,  29  Ala.  27;  State  v.  Clarissa,  11 
Ala.  57. 

In  an  indictment  which  charges  an 
actual  poisoning,  an  allegation  that  the 
substance  administered  was  a  poison  is 
unnecessary,  but  an  indictment  for  an  at- 
tempt to  poison  must  allege  that  the 
substance  ad<minisered  was  a  poison. 
Anthony  v.  State,  29  Ala.  27. 


Poker. 

See  the  title  GAMING. 

Poles. 

See  the  titles  ELECTRICITY;  EMINENT  DOMAIN;  MASTER  AND  SERVANT. 

Police  Courts. 

See  the  titles  CRIMINAL  LAW;  MUNICIPAL  CORPORATIONS. 


Police  Department. 

See  the  title   MUNICIPAL  CORPORATIONS. 

Police  Judges. 

See  the  titles  COUNTIES;  JUDGES, 


Police  Justices. 

See  the  titles  COURTS;   CRIMINAL    LAW;    MUNICIPAL     CORPORATIONS. 


Policemen. 

See  the  titles  ASSAULT  AND  BATTERY;  CONSTITUTIONAL  LAW;  FALSE 
IMPRISONMENT;  MASTER  AND  SERVANT;  MUNICIPAL  CORPORA- 
TIONS. 

Police  Power. 

See  the  title  CONSTITUTIONAL  LAW  and  references  there  given. 
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Policies. 

See  the  title  INSURANCE  and  references  there  given. 

Political  Corporations. 

See  the  titles  COUNTIES;  MUNICIPAL  CORPORATIONS;  SCHOOLS  AND 
SCHOOL  DISTRICTS.  As  to  drainage,  highways,  irrigation  districts,  etc.,  see 
the  titles  DRAINS;  HIGHWAYS;  LEVEES;  WATERS  AND  WATER- 
COURSES; etc. 

Political  Liberty. 

See  the  title  CONSTITUTIONAL  LAW. 

Political  Parties. 

See  the  titles  CONSTITUTIONAL  LAW;  ELECTIONS. 

Political  Righto. 

See  the  titles  CONSTITUTIONAL  LAW;  ELECTIONS. 

PoUs. 

Sec  the  titles  CRIMINAL  LAW;  ELECTIONS;  JURY;  TRIAL. 

PoU  Tax. 

See  the  title  TAXATION.     See,  also,  the  title  MUNICIPAL  CORPORATIONS. 

PoUution. 

As  to  pollution  of  air,  water,  etc..  see  the  titles  MUNICIPAL  CORPORATIONS; 
NUISANCES;  NAVIGABLE  WATERS;  WATERS  AND  WATERCOURSES. 

Polygamy. 

See  the  title  BIGAMY. 

Ponds. 

See   the   titles   BOUNDARIES;    WATERS   AND   WATERCOURSES. 

Pool  Rooms. 

See  the  title  NUISANCES. 

Pools. 

Sec  the  titles  CARRIERS;  COMMERCE;  CONSTITUTIONAL  LAW;  MONOP- 
OLIES. 
As  to  selling  pools  as  gaming,  see  the  title  GAMING. 
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Pool  TaUes. 

See  the  titles  LICENSES;  GAMING. 

Poor. 

See  the  title  PAUPERS. 

Poor  Houses — ^Poor  Laws. 

See  the  title  PAUPERS. 

Poor  Litigants. 

Sec  the  titles  APPEAL  AND  ERROR;  CERTIORARI;  CRIMINAL  LAW;  COSTS; 

JUSTICES  OF  THE  PEACE. 


Popular  Vote. 

Sec  the  titles  CONSTITUTIONAL  LAW;   COUNTIES;   ELECTIONS;   MUNIC- 
IPAL CORPORATIONS. 


Population. 

See  the  titles   CENSUS;   CONSTITUTIONAL  LAW;   COUNTIES. 

Porters. 

See  the  title  CARRID.RS. 

Portion  of  Estate. 

See  the  title  DESCENT  AND  DISTRIBUTION;  WILLS. 

PorU. 

See  the  titles  NAVIGABLE  WATERS;  SHIPPING;  WHARVES 
As  to  regulation  of  commerce,  see  the  title  COMMERCE.     As  to  collision,  see  the 

title  COLLISION. 

Positive   Evidence. 

See  the  titles  CRIMINAL  LAW;  EVIDENCE. 

Posse  Comitatus. 

See  the  titles  ARREST;  SHERIFFS  AND   CONSTABLES. 
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Potsessory  Action. 

Sec  the  titles  DETINUE;  EJECTMENT;  REPLEVIN;  TRESPASS  TO  TRY  TL 

TLE.    As  to  joinder  of  causes,  see  the  title  ACTION. 


Possessory  Tide. 

See  the  titles  ADVERSE    POSSESSION;     DESCENT    AND    DISTRIBUTION; 

EJECTMENT;  ENTRY,  WRIT  OF;  QUIETING  TITLE;  TRESPASS. 
As  to  possessory  title  to  public  land  claims  and  mining  claims,  see  the  titles  MINES 

AND  MINERALS;  PUBLIC  LANDS. 


Possibility. 

See   the  titles   ASSIGNMENTS;    DESCENT    AND    DISTRIBUTION;    REMIN- 
DERS; REVERSIONS. 


Post  Dated  Check. 

See  the  title  BILLS  AND  NOTES. 

Post  Diem. 

See  the  title  TENDER. 

Postea. 

See  the  titles  COURTS;  JUDGES;  TRIAL. 

Posthumous  Children. 

See  the  titles  DESCENT  AND  DISTRIBUTION;  WILLS. 

Post  Mortem. 

See  the  titles  CORONERS;  DEAD  BODIES;  HOMICIDE. 

Post   Nuptial  Contracts. 

See  the   titles   DOWER;   FRAUDULENT    CONVEYANCES;    HUSBAND    AND 

WIFE. 
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POST  OFFICE. 

I.  Post  Office  Department,  Post  Offices,  Postmasters,  and  Other  Of- 
ficers. 

§  1.  Postmasters. 

n.  Mailable  Matter,  Transmission  and  Delivery  of  Mail,  and  Money 
Orders. 

§  2.  Contracts  for  Carrying  Mails. 

§  2  (1)  Subcontractors,  Assignees,  and  Substitutes. 

§  2  (2)  Compensation. 
§  3.  Carriage  of  Mails. 

Cross  References, 
Sec  the  titles  BILLS  AND  NOTES;  EVIDENCE. 


L     POST     OFFICE     DEPARTMENT, 
POST  OFFICES^  POSTBAAS- 
TERS,  AND  OTHER  OF- 
FICERS. 

§  1.  Postmasters^ 

Liability. — "The  exemption  from  liabil- 
ity of  the  postmasters  for  the  default  and 
misfeasance  of  his  clerks  and  subassistants 
is  available  to  the  postmaster  only  in 
cases  where  such  clerks  or  subassistants 
are  appointed  in  pursuance  of  some  law 
expressly  authorizing  it,  so  that,  by  virtue 
of  the  law  and  the  appointment,  the  ap- 
pointees ^become  in  some  sort  public  offi- 
cers themselves."  Rai&ler  z/.  Oliver,  97 
Ala.   710,   12  So.  238,  240. 

A  postmaster's  liability  for  moneys  or 
letters  received  by  him  in  his  official  ca- 
pacity is  not  that  of  a  common  carrier, 
and  proof  that  the  letters  containing 
money  were  delivered  to  him  or  his 
agent,  in  his  presence,  and  by  his  direc- 
tion, for  registration,  and  of  their  loss, 
without  evidence  of  negligence  resulting 
in  their  loss,  is  insufficient  to  authorize  a 
recovery  against  him.  Raisler  v.  Oliver, 
97  Ala.  710,  12  So.  2^8. 

A  postmaster,  who  employs  a  clerk  or 
assistant  without  express  authority,  who 
is  paid  by  the  postmaster  out  of  his  own 
salary  or  means,  is  liable,  under  the  doc- 
trine of  respondeat  superior,  for  the  de- 
fault or  misfeasance  of  his  clerk  or  assist- 
ant, as  any  private  person  for  the  act  of 
his  agent  or  employee.  Raisler  v.  Oliver, 
97  Ala.  710,  12  So.  238. 

Burden  of  Proof. — In  an  action  against 


a  postmaster  for  the  value  of  the  con- 
tents of  registered  leters  alleged  to  have 
been  lost,  the  court  properly  refused  to 
charge  the  jury,  as  requested  by  defend- 
ant, that  "if  you  believe,  from  the  evi- 
dence, that  plaintiff  has  not  shown  how 
the  loss  occurred,  then  you  must  find  for 
defendant."  Raisler  v.  Oliver,  97  Ala.  710, 
12  So.  238. 

In  an  action  against  a  postmaster  for 
the  value  of  the  contents  of  registered 
letters  alleged  to  have  been  lost,  in  the 
absence  of  any  contrary  showing  on  the 
record,  the  appellate  court  will,  to  sustain 
the  rulings  of  the  court  below,  presume 
that  his  clerk  or  assistant  is  employed 
without  express  authority.  Raisler  v. 
Oliver,  97  Ala.  710,  12  So.  23». 

And  in  such  case  the  particular  act  of 
negligence  which  led  to  the  loss  need  not 
be  shown.  Raisler  v.  Oliver,  97  Ala.  710, 
12  So.  238. 

Nor  is  it  necessary  to  show  who  got  the 
letters  or  money.  Rai&ler  v.  Oliver,  97 
Ala.  710,  10  So.  238. 

Evidence. — Where  a  postmaster  has 
employed  a  clerk  without  express  author- 
ity, in  an  action  against  him  for  the  value 
of  lost  letters,  evidence  of  the  competency 
of  his  clerk  is  inadmissible,  since  the  ex- 
emption from  liability  of  the  postmaster 
for  the  defaults  of  his  clerks  is  available 
only  where  such  clerks  are  appointed  un- 
der a  law  expressly  authorizing  it.  Rais- 
ler V,  Oliver,  97  Ala.  710,  12  So.  238. 

Evidence  that  the  clerk  or  assistant  reg- 
istered the  letters  is*  competent.  Raisler 
V,  Oliver,  97  Ala.  710,  12  So.  238. 
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II.  MAILABLE  MATTER,  TRANSMIS- 
SION AND  DELIVERY  OF  MAIL, 
AND  MONEY  ORDERS. 

§  2.  Contracts  for  Carrying  Mails. 

§  2  (1)    Subcontractors^    Assignees,    and 
Substitutes. 

The  1-egularity  of  the  official  acts  of  the 
post  office  departmen-t  in  reducing  the 
compensation  on  a  particular  mail  route, 
and  afterwards  restoring  it,  can  not  'be 
questioned  in  a  suit  by  a  subcontractor 
against  a  contractor  for  services.  Dowl- 
ing  z\  Blackman,  70  Ala.  3Q3. 

§  %  (8)  Compensation. 

The  irregularity  of  the  official  acts  of  the 
post-office  department  of  the  United  States 
government,  in  reducing  the  compensa- 
tion on  a  particular  mail  route  and  after- 
wards restoring  it,  can  not  be  collaterally 
assailed  for  fraud,  in  an  action  between 
third  persons;  as,  where  the  action  is 
founded  on  a  written  promise  to  pay  a 
specified  sum  of  money  in  consideration 
of  the  payee's  interest  in  the  contract  for 
carrying  the  mail  on.  that  route,  subject 
to  the  express  condition  that  the  com- 
pensation is  not  reduced  during  the  term 
of  the  contract.  Dowling  v.  Blackman,  70 
Ala.  303. 

§  3.  Carriage  of  Mails. 

The  extraordinary  responsibility  of  a 
common  carrier  does  not  attach  to  a  mail 
contractor,  who  does  not  become  an  in- 
surer of  the  safe  transportation  of  the  mail. 


but  becomes  liable  only  as  a  bailee  for 
hire,  and  hence  a  raiload  company  which 
by  direction  and  employment  of  the  post 
office  department  is  carrying  the  mails  be- 
tween the  termini  of  its  road  is  a  bailee 
for  hire,  and  not  responsible  for  the  will- 
ful wrongs,  respecting  such  mail,  of  its 
employees,  unless  done  in  the  course  of 
their  employment  and  if  money  inclosed 
in  a  letter  being  carried  in  such  mail  is 
stolen,  and  the  negligence  of  the  com- 
pany does  not  cause  the  theft,  the  com- 
pany is  not  liable.  Central  R.  &  Bank- 
ing Co.  V,  Lampley,  76  Ala.  357. 

The  fact  that  the  railroad  company  is 
also  a  common  carrier  as  well  as  a  con- 
tractor with  the  government  for  carrying 
the  mails  does  not  transform  it  into  a 
common  carrier  as  to  the  mails,  and  so 
render  it  liable  ^s  such  to  the  sender  for 
the  loss  of  a  letter  sent  by  mail.  Central 
R.  &  Banking  Co.  v.  Lampley,  76  Ala.  357. 

The  contractor  and  not  the  carrier  em- 
ployed by  him  is  the  agent  of  the  govern- 
ment, and  hence  the  former  and  not  the 
latter  is  responsible  to  third  persons  for 
a  loss  due  to  the  latter's  negligence  or 
malfeasance,  and  the  fact  that  the  law  re- 
quires the  carrier  to  be  sworn  before  en- 
tering on  the  discharge  of  his  duties  is 
immaterial.  Central  R.  &  Banking  Co.  v. 
Lampley,  76  Ala.  357. 

Trover  in  favor  Of  the  sender  will  not  lie 
against  a  mail  contractor  for  money  lost 
by  negligence  or  stolen,  unless  the  theft 
was  authorized  by  him.  Central  R.  & 
Banking  Co.  v.  Lampley,  76  Ala.  357. 


Postponement. 

See  the  Utles  CONTINUANCE;   CRIMINAL  LAW;   MOTION;    NEW    TRIAL; 

REFERENCE;  TRIAL;  etc. 


Potential  Existence. 

See  the  title  CHATTEL  MORTGAGES. 

Pound. 

See  the  title  WEIGHTS  AND  MEASURES. 

Pounds. 

See  the  titles  ANIMALS;  CONSTITUTIONAL  LAW. 
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Poverty. 

See  the  titles  APPEAL  AND  ERROR;  COSTS;  CRIMINAL  LAW;  PAUPERS. 

Powder. 

See  the  title  EXPLOSIVES. 

Power  of  Attorney. 

See  the  titles  ACKNOWLEDGEMENT;  BILLS  AND  NOTES;  BROKERS;  EVI- 
DENCE; JUDGMENT;  PRINCIPAL  AND  AGENT. 


POWERS. 

I.  Creation,  Existence,  and  Validity. 

§  1.  Provisions  Granting  or  Reserving  Powers  in  General. 

§  2.  Modification  or  Revocation. 

§  3.  Duration. 

§  4.  Release  or  Other  Extinguishment. 

n.  Construction  and  Execution. 

§     5.  General  Rules  of  Construction. 
§     6.  Extent  of  Power  Granted. 

§     7.  Appointment  or  Revocation. 

§     8.  Sale,  Exchange,  or  Mortgage. 

§     9.  Management  and   Improvements. 

§  10.  Power  Attendant,  in  Gross,  or  Collateral. 

1.  Interest  of  Donee  or  Grantee. 

2.  Duty  to  Execute. 

3.  Persons  Authorized  to  Execute. 

4.  Mode  of  Execution. 

5.  Intent  to  Execute. 

6.  Supervision  of  Execution  by  Courts. 

7.  Validity  and  Sufficiency  of  Execution. 

8.  Aiding  Defective  Execution. 

9.  Failure  to  Execute. 

§  20.  Setting  Aside  sale  under  Power. 
§  21.  Rights  and  Liabilities  of  Purchasers. 

Cross  References. 

See  the  titles  ATTORNEY  AND  CLIENT;  BROKERS;  DEEDS;  EXECUTORS 
AND  ADMINISTRATORS;  HUSBAND  AND  WIFE;  MORTGAGES;  PRINCI- 
PAL AND  AGENT;    TRUSTS;  WILLS. 

As  to  powers  of  sale  in  mortgages  and  trust  deeds  of  personalty,  see  the  title 
CHATTEL  MORTGAGES.  As  to  validity  and  construction  of  deeds  reversing  or 
granting  powers,  see  the  title  DEEDS.  As  to  powers  and  duties  of  sheriffs  in  ex- 
ecuting conveyances  in  sales  under  execution,  sec  the  title  EXECUTION.  As  to 
powers  of  executor  and  administrator  as  to  property  of  decedent,  see  the  title 
EXECUTORS  AND  ADMINISTRATORS.     As  to  delegation  of  power  by  exec- 
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utor,  sec  the  title  EXECUTORS  AND  ADMINISTRATORS.  As  to  rights  and 
Inabilities  of  beneficiaries  under  sale  by  executor,  see  the  title  EXECUTORS  AND 
ADMINISTRATORS.  As  to  power  of  husband  in  regard  to  wife's  property,  see 
the  title  HUSBAND  AND  WIFE.  As  to  powers  of  sale  in  mortgages  and  trust 
deeds  to  real  property,  see  the  title  MORTGAGES.  As  to  pjowers  of  officers, 
.«ee  the  title  OFFICERS.  As  to  powers  granted  to  mere  agents  or  attorneys  by 
letters  of  attorney  or  otherwise,  see  the  title  PRINCIPAL  AND  AGENT.  As  to 
powers  of  attorney  in  general,  see  the  title  PRINCIPAL  AND  AGENT.  As  to 
power  in  trusts,  see  the  title*  TRUSTS.  As  to  validity  and  construction  of  instru- 
ments reversing  or  granting  powers  on  creation  of  trusts,  see  the  title  TRUSTS. 
As  to  execution  of  powers  and  trusts,  see  the  title  TRUSTS.  As  to  validity  and 
construction  of  wills  reversing  or  granting  powers,  see  the  title  WILLS.  As  to 
description  of  property  in  devise  or  bequest  in  execution  of  power,  see  the  title 
WILLS. 


L     CREATION,     EXISTENCE,     AND 

VALIDITY. 

As  to  power  of  sale  in  mortgages  and 
deeds  of  trust  as  to  testamentary  powers, 
see  the  title  WILLS.  As  to  power  of  at- 
torney and  other  authorization  of  agent, 
see  the  title  PRINCIPAL  AND  AGENT. 

§  1.    Provisions    Granting  or    Reserving 
Powers  in  GeneraL 

In  GeneraL — No  precise  form  of  words 
is  necessary  to  the  creation  of  a  power. 
If  the  intention  to  confer  the  power  is 
apparent,  to  enable  the  executor  to  exe- 
cute the  trusts  of  the  will,  the  power  will 
be  implied.  Thus,  if  land  is  devised  to 
an  executor  for  the  purpose  of  paying 
the  debts  of  the  deceased,  a  power  of  sale 
will  be  implied.  So,  where  land  is  di- 
rected generally  to  be  sold,  without  pro- 
viding by  whom,  for  the  purpose  of  pay- 
ing debts  and  legacies,  as  the  product  of 
the  sale  is  to  be  applied  by  the  executors, 
a  power  of  sale  will  be  implied  to  them. 
Winston  r.  Jones,  6  Ala.  550,  554;  Blount 
r.  Moore,  54  Ala.  360. 

Power  of  Sale  for  Payment  of  Debts. — 
A  clause  in  a  will  authorizing  the  exec- 
utor to  "pay  off  such  lawful  claims  as 
may  be  presented,  returning  unto  each 
heir  their  portion  thereof  according  to 
law,"  does  not  authorize  him  to  sell,  for* 
the  payment  of  debts,  lands  devised  by 
the  will.  Williams'  Devisees  v.  Williams' 
AdmV,  49  Ala.  439. 

Sale  for  Purpose  of  Division  or  Dis- 
tribution.— Testator  -by  his  will  gave  to 
his  wife  a  life  estate  in  one-third  part  of 
his  land,  and  a  fifth  part  absolutely.  He 
then  declared  his  intention  to  do  equal 
justice  to  his  children,  and,  after  recit- 
fflg   that    he    had    previously    given    to    a 


daughter,  W.,  certain  property  in  trust, 
which  he  estimated  at  $1,  proceeded: 
"Now,  it  is  my  will  that,  after  the  pay- 
ment of  all  my  just  debts  and  allotting  to 
my  wife  her  portion,  as  hereinbefore  di- 
rected, to  add  to  the  residue  of  my  es- 
tate of  every  description  the  said  sum  of 
$1,  the  value  of  the  property  conveyed  in 
trust  for  the  use  of  W.,  and  to  divide  the 
sum  total,  after  making  such  addition,  in- 
to seven  parts.  And  I  do  hereby  direct 
and  require  my  executors  to  distribute 
and  pay  over  the  residue  of  my  estate, 
both  real  and  personal,  in  the  following 
manner,  to  wit:  After  deducting  from 
one  of  said  seven  parts  of  the  sum  of  $1, 
to  pay  over  to  said  trustees  the  residue 
of  said  portion  of  W.,  to  be  held  for  her 
use  and  benefit  and  that  of  her  heirs,  and 
to  pay  to  my  daughters  and  sons  (naming 
six)  one  seventh  part  of  the  .residue  of 
my  estate  as  aforesaid,  or  to  their  legal 
representatives,  respectively."  Held,  that 
the  executors  were  invested  by  the  will 
with  the  power  of  selling  the  lands  of 
testator  to  enable  them  to  make  distribu- 
tion among  the  legatees.  Winston  v. 
Jones,  6  Ala.  550. 

A  testator  directed  that  his  entire  es- 
tate, after  payment  of  his  debts,  should 
be  kept  together  for  the  support,  main- 
tenance, and  education  of  his  children; 
that  no  account  or  charge  should  "be  made 
against  any  of  them  for  necessary  support 
and  education;  that,  when  either  of  his 
daughters  became  of  age  or  married,  she 
should  have  one-sixth  of  the  estate,  "con- 
verted into  slaves,  settled  upon  her,  to 
her  sole  and  separate  use;"  and  that,  as 
his  sons  severally  became  of  age,  their 
portions  of  the  estate  should  "be  paid  to 
them    in    cash."     Held,    not    to   authorize 
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the  executor  to  sell  the  entire  real  es- 
tate at  a  private  sale,  though  two  of  the 
children  were  in  a  condition  to  demand 
payment  of  their  respective  shares.  Walk- 
er's  Heirs   v.    Murphy,   34   Ala.   591. 

§  2^  Modification  or  Revocation. 

As  to  construction  of  testamentary 
powers,  see  the  title  WILLS.  As  to 
power  of  attorney  or  agent,  see  the  title 
PRINCIPAL  AND  AGENT.  As  to 
power  of  sale  to  executor,  see  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS. As  to  powers  in  trust,  see  the  ti- 
tle TRUSTS. 

Revocability. — A  voluntary  conveyance 
of  land  and  personal  property  by  a  debt- 
or to  a  trustee  to  secure  pre-existing 
debts,  some  of  which  are  overdue,  ex- 
tending the  time  of  payment  of  such 
debts,  and  providing  for  the  possession 
and  use  of  the  property  by  the  debtor, 
applying  the  profits  to  the  payment  of 
the  debts,  it  not  appearing  ffom  the  deed 
that  the  debtor  is  in  failing  circumstances, 
though  it  is  not  per  se  void,  will  pass  no 
title  to  the  trustee  until  assented  to  by 
the  creditors,  and  is  therefore  revocable 
by  the  debtor  as  a  naked  power.  Elmes 
V.   Sutherland,  7   Ala.   262. 

§  3.  Duration. 

In  GeneraL — The  general  rule  is  that 
powers  or  trusts  can  not  continue  beyond 
the  period  required  by  the  purposes  for 
which  they  were  created.  Fox  v.  Storrs, 
75  Ala.  265. 

Marriage  of  Beneficiary. — A  will  gave 
all  testator's  estate  to  his  wife,  in  trust 
to  •  support  and  maintain  his  children, 
coupled  with  the  power  to  manage  and 
control  his  property  during  her  life  or 
widowhood,  or  until  there  should  be  dis- 
tribution under  the  provisions  of  the  will, 
and  further  provided  for  the  allotment  to 
each  child,  on  marrying  or  attaining  ma- 
jority, of  his  or  her  share  of  the  estate, 
and  for  an  absolute  division  and  distribu- 
tion on  the  second  marriage  of  the  widow. 
Held,  that  a  general  discretionary  power 
conferred  on  the  widow  by  the  will  to 
sell  all  or  any  part  of  the  testator's  es- 
tate, not  limited  to  any  particular  pur- 
pose or  period  of  time,  terminated  on  her 
second  marriage.  Fox  i:  Storrs,  75  Ala. 
265. 


§  4.  Release  or  Other  Extinguishment. 

As  to  power  of  sale  and  executor,  see 
the  title  EXECUTORS  AND  ADMIN- 
ISTRATORS. As  to  power  of  sale  and 
trustees,  see  the  title  TRUSTS. 

Conveyance  of  Property. — ^Where  tes- 
tatrix devised  her  property  to  her  hus- 
band for  life,  with  remainder  to  their 
children,  giving  her  husband  discretion- 
ary power  to  sell  and  reinvest,  and  the 
husband  conveyed  his  life  estate  in  the 
property  to  the  remaindermen,  expressly 
reserving  to  himself  the  right  to  sell  and 
reinvest  as  conferred  by  the  will,  the 
power  of  sale  was  unaffected  by  the  con- 
veyance.    Proctor  V.  ScharpflF,  80  Ala.  227. 

II.  CONSTRUCTION  AND  EX- 
ECUTION. 

As  to  execution  of  powers  in  trusts, 
-see  the  title  TRUSTS.  As  to  marriage 
settlements,  see  the  title  HUSBAND 
AND  WIFE.  As  to  testamentary  pow- 
ers, see  the  title  WILLS. 

§  5.  General  Rules  of  Construction. 

In  General. — ^"Powers  were  by  the  com- 
mon law  subjected  to  a  strict  construc- 
tion, and  in  some  instances,  the  construc- 
tion was  so  rigid  it  approached  harshness. 
It  was  settled  that  a  power  to  appoint 
childrern,  would  not  authorize  an  appoint- 
ment to  grandchildren  or  to  lineal  de- 
scendants of  remoter  degree  than  imme- 
diate offspring  4  Kent  345.  The^tatute 
to  which  we  are  referred  (Code  of  1876, 
§  2216),  works  a  change  of  this  rule  of 
the  common  law,  and  permits  the  exer- 
cise of  a  power  of  appointment  not  re- 
stricted to  particular  children,  in  favor 
of  grandchildren."  Collins  v.  Toomer, 
69  Ala.  14,  17. 

Conditions. — "The  rule  o!  construction 
is  that,  when  conditions'  are  attached  to 
the  execution  of  a  power,  they  must  be 
strictly  complied  with,  while  the  power 
itself  is^  liberally  construed  to  effect  the 
true  purpose  and  intent  of  the  donor;  and, 
in  considering  the  exercise  of  a  power, 
courts  look  to  the  intent,  so  that  an  in- 
formal execution  will  be  held  sufficient, 
when  not  prohibited  by  a  statute.  22  Am. 
&  Eng.  Ency.  Law,  subtit.  'Powers.' 
We  have  a  statute,  however,  describing 
how  powers  must  be  exercised,  and  there 
is  no  latitude  for  the  courts  to  uphold 
any  exercise  thereof  short  of  a  substan- 
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tial  compliance  with  the  statute."  Rut- 
ledge  V.  Crampton,  150  Ala.  ^75,  43  So. 
822,  824. 

Intention  of  Parties. — A  power  resting 
on  personal  confidence  in  the  donee  can 
not  be  extended  beyond  its  express  terms 
and  the  clear  intention  of  the  testator. 
Marks  v,  Tarver,  59  Ala.  335. 

In  construing  a  power,  the  intention 
of  the  parties  is  to  govern,  if  compatible 
with  law;  but,  in  general,  that  intention 
is  to  be  gathered  from  the  instrument 
itself,  though  a  reference  may  sometimes 
be  had  to  the  circumstances  under  which 
it  was  given.  Capal's  Heirs  v.  McMillan, 
8  Port.  197. 

But  where  two  intentions  appear,  a 
general  and  a  particular  one,  such  a  con- 
struction shall  be  given  to  the  power,  that 
the  general  intention  shall  take  effect, 
even  if  the  particular  intent  be  defeated. 
Capal  V.  McMillan,  8  Port.  197. 

§  6.  Extent  of  Power  Granted. 

§  7.  Appointment  or  Revocation. 

Selection  of  Persons.— Code,  §  1862, 
providing,  "when  a  disposition  under  an 
appointment  or  power  is  directed  to  be 
made  to  the  children  of  any  person  with- 
out restricting  it  to  any  particular  chil- 
dren, it  may  be  exercised  in  favor  of  the 
grandchildren  or  other  descendants  of 
such  persons,"  does  not  authorize  one, 
given  a  power  of  appointment  to  three 
named  children  of  testator,  to  make  ap- 
pointment to  two  of  them  and  the  chil- 
dren of  the  third,  who  is  deceased,  at  least 
where  it  does  not  appear  that  testator 
had  no  children  other  than  those  named. 
Thorington  v.  Hall,  21  So.  335,  111  Ala. 
323. 

Estates  or  Interests  to  Be  Appointed. 
— A  bequest  by  will  to  the  separate  use 
of  a  married  daughter,  by  a  widow  hav-. 
ing  a  life  estate,  with  a  power  of  appoint- 
ment in  favor  of  her  children,  is  a  good 
execution  of  the  power.  Friend  v.  Oliver, 
27  Ala.  532. 

A.  devised  and  bequeathed  property  in 
trust  for  the  benefit  of  his  son,  T.,  and 
added:  "Should  the  said  T.  die,  having 
made  a  will  and  testament  in  due  form 
to  be  admitted  to  probate^  I  direct  that 
the  said  trust  estate  shall  be  handed  over 
and  disposed  of  in  such  manner  as  he 
shall  by  his  said  will  have  directed."  A.'s 
wife,  by  a  subsequent  will,  after  devising 


property  in  trust  for  said  T.  and  his; 
family,  added  that  he  should  have  the  au- 
thority and  power,  by  an  instrument  in 
writing,  "to  order  and  direct  in  what  man- 
ner, and  to  whom,  and  in  what  proportion 
the  share  or  portion  bequeathed  in  trust 
for  him"  should  be  divided  between  his 
wife  and  children  after  his  death.  Held, 
that  each  of  these  powers  was  well  exe- 
cuted by  a  will  by  which  T.  devised  the 
entire  property  to  his  wife  and  daughter, 
to  be  divided  equally  between  them  when 
either  of  them  married,  and  charged  the 
entire  estate  with  the  daughter's  educa- 
tion during  her  minority,  over  and  above 
her  interest  on  a  division.  Hill  v.  Jones, 
65  Ala.  214.  • 

§  8.  Sale,   Exchange,  or  Mortgage. 

As  to  power  of  sale  conferred  on  ex- 
ecutor by  will,  see  the  title  EXECUTORS 
AND  ADMINISTRATORS.  As  to 
power  of  sale  conferred  on  trustee,  see 
the  title  TRUSTS. 

Discretion  of  Donee. — The  statute 
which  authorizes  a  surviving,  or  sole 
acting  executor,  and  also  «in  administra- 
tor with  the  will  annexed,  to  sell  lands 
under  a  power  of  sale  conferred  by  the 
will  on  executors  (Rev.  Code,  §  1609), 
abolishes  the  distinction,  which  existed  at 
common  law,  between  a  naked  power  of 
sale  given  to  executors,  and  a  devise  to 
them  with  directions  to  sell;  but  it  does 
not  apply  to  or  affect  a  discretionary 
power  of  sale,  conferred  on  executors  as 
a  matter  of  personal  trust  and  confidence. 
Tarver  v.  Haines,  55  Ala.  503. 

*'At  common  law,  if  a  naked  power 
was  given  by  will,  to  two  or  more  per- 
sons as  executors,  to  sell  lands,  it  was 
incapable  of  valid  execution,  unless  all 
on  whom  it  was  conferred  joined.  If  one 
died,  or  renounced  the  executorship,  the 
surviving  or  acting  executors  could  not 
make  the  sale.  It  was  also  the  rule,  that 
if  the  power  was  coupled  with  an  in- 
terest, then,  if  one  or  more  died,  or  re- 
nounced, it  would  survive,  and  was  capa- 
ble of  execution  by  the  acting  executors. 
If  there  was  a  devise  to  executors  by 
name,  with  directions  to  sell,  the  descent 
to  the  heir  was  intercepted,  and  the  free- 
hold passed  to  the  donees,  coupled  an  in- 
terest with  the  power;  and  it  was  capa- 
ble of  execution  by  such  of  the  executors 
as  accepted  the  trust,  or  remained  alive. 
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The  interest  feeding  the  power,  and  keep- 
ing it  alive,  was  not  a  personal  interest 
in  the  trust;  it  was  the  possession,  vir- 
tute  officii,  of  the  legal  estate  over  which 
the  power  was  to  be  exercised.  A  mere 
devise  that  executors  should  sell  lands, 
not  intercepting  the  descent  to  the  heir, 
nor  passing  any  estate  to  the  executors, 
was  a  naked  power  to  sell,  which  could 
not  he  satisfied,  unless  all  joined  in  its 
execution.  The  distinction  between  the 
two  devises  is  very  concisely  and  accur- 
ately stated  by  Rice,  J.,  •  in  Patton  v. 
Crow,  ^  Ala.  426,  431.  See,  also,  1  Sug- 
den  on  Powers,  189;  Osgood  v.  Frank- 
lin, 2  Johns.  Ch.  1  [7  Am.  Dec.  513];  Ber- 
gen vp  Bennett,  1  Caines,  Cas.  16  [2  Am. 
Dec.  281];  Franklin  v.  Osgood,  14  Johns. 
553;  Peter  v.  Beverly,  10  Pet.  563,  9  L. 
Ed.  522.  There  was  also  another  class 
of  powers,  which  were  matters  of  per- 
sonal confidence  in  the  donee,  and  were 
not  extended  beyond  the  express  words 
and  clear  intention  of  the  donor.  They 
were,  therefore,  when  conferred  on  several 
donees,  incapable  of  execution  unless  all 
united.  Perry*  on  Truss,  §  496.  A  class 
of  these  were  termed  discretionary  pow- 
ers, which  were  not  compulsory  on  the 
donee,  or,  if  compulsory,  the  time  and 
manner  of  execution  were  committed  to 
his  decrction.  Hill  on  Trustees,  731 
(marg.  p.  485).  A  power,  resting  in  per- 
sonal confidence,  is  incapable  of  delega- 
tion or  transmission,  and  can  be  exer- 
cised only  by  those  to  whom  it  is  ex- 
pressly confided."  Tarver  v.  Haines,  55 
Ala.  503,  506. 

Property,  Estates  or  Interests  Included 
in  General  Power. — Under  a  will  direct- 
ing that  the  "remainder"  of  testator's  es- 
tate be  divided  among  the  widow  and 
children,  the  widow's  interest  to  be  dur- 
ing life,  but  leaving  the  reversion  of  her 
share  undisposed  of,  a  direction  to  the 
executors  to  dispose  of  the  real  estate,  if 
they  saw  fit,  and  distribute  the  proceeds 
according  to  the  will,  gives  no  authority 
to  sell  that  reversion.  Johnson's  Adm'r 
V.  Johnson,  33  Ala.  284. 

A  power  in  a  will  to  the  executor  to 
sell  "all  the  estate"  of  the  testator  will 
not  authorize  him  to  sell  lands  the  equi- 
table title  to  which  was  acquired  by  the 
testator  after  the  will  was  executed. 
Meador  v.  Sorsby,  2  Ala.  712. 

A  will  provided  that  J.'s  portion  of  the 


estate  should  "be  sold  by  his  guardian 
according  to  law  and  the  funds  placed  at 
interest."  The  executors  were  appointed 
guardians,  and,  under  order  of  the  pro- 
bate court  purchased  certain  land  pur- 
suant to  a  parol  contract  made  by  the 
testator,  taking  title  to  the  heirs  as  such. 
After  J.'s  death  intestate,  of  full  age,  with- 
out issue,  the  executors  sold  his  interest 
in  the  land.  Held,  that  the  sale  was  in- 
valid.    Jones  V.  Morris,  61  Ala.  518. 

Authority  under  Power  of  Sale,  Inci- 
dent to  Sale  and  Conveyance^ — A  power 
given  a  trustee  to  sell  lands  for  reinvest- 
ment does  not  confer  the  authority  to 
mortgage  for  a  debt  created  by  borrow- 
ing money.  Butler  v,  Gazzam,  81  Ala. 
491,  1  So.  16. 

Necessity  of  Consent  of  Third  Per- 
sons.— A  deed  made  to  a  trustee  in  trust 
for  a  married  woman,  and  after  her  death 
for  her  three  children,  at  their  death  the 
estate  to  vest  in  their  living  heirs  at  law 
or  children,  provided  that  the  trustee 
might  convey,  with  the  consent  of  the 
father  of  the  three  children,  and,  he  ibe- 
ing  dead,  with  "the  assent  in  writing  of 
said  cestui  que  trust."  The  father  being 
dead,  the  trustee,  the  mother,  and  the 
three  children,  with  their  wives  and  hus- 
band, conveyed  the  premises.  The  heirs 
of  one  of  the  three  children  contested  the 
conveyance,  on  the  ground  that,  being 
cestuis  que  trustent,  they  had  not  as- 
sented thereto.  Held,  that  the  manifest 
intention  of  the  trust  only  required  the 
consent  of  the  mother,  the  first  cestui  que 
trust.  Gindrat  v.  Montgomery  Gaslight 
Co.,  82  Ala.  596,  2  So.  327. 


§9. 


Management  and  Improvements. 


Improvements.  —  A  testamentary  trus- 
tee, being  testator's  widow,  who  is  au- 
thorized and  directed  to  keep  his  estate 
together  in  her  possession,  and  to  apply 
the  rents  and  profits  to  the  support  of 
herself  and  her  children,  until  the  young- 
est attains  its  majority,  with  power  to  sell 
and  reinvest  in  other  property,  has  no 
power  to  erect  permanent  improvements 
on  a  vacant  lot  to  the  extent  of  four 
times  its  value.  Dickinson  v.  Conniff,  65 
Ala.  581. 

"It  is  said  in  Perry  on  Trusts,  vol  2,  § 
526:  *If  the  trustees  have  the  possession, 
control,  and  management,  they  may  make 
necessary  repairs;  but,  without  some  gen- 
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cral  or  special  authority,  they  can  not  en- 
ter upon  large  improvemehts/  The  prin- 
ciple is  thus  stated  in  Hill  on  Trustees, 
429:  Trustees,  who  are  invested  with  gen- 
eral power  of  management,  will  be  jus- 
tified in  laying  out  money  in  the  repairs 
and  improvements  of  the  property,  such 
as  draining,  building  farm-houses,  etc., 
manuring,  and  other  similar  works.  But, 
without  any  general  authority,  or  a  spe- 
cial pow^er,  they  would  run  the  risk  of 
having  the  payments  disallowed,  if  they 
ventured  to  make  such  an  application  of 
trust  funds.*  And  again,  in  Lewin  on 
Trusts  and  Trustees:  'A  trustee,  clothed 
with  a  trust  to  manage  real  estates  for 
the  benefit  of  a  person  absolutely  enti- 
tled, but  incapable  from  infancy  or  oth- 
erwise to  give  directions,  may  make  re- 
pairs. But  he  must  not  go  (beyond  the 
necessity  of  the  case,  as  by  ornamental 
improvements,  or  the  expense  will  not  be 
allowed.* "  Dickinson  v.  Conniff,  65  Ala. 
581,  584. 

§  10.  Power  Attendant,  in  Gross,  or  Col- 
lateral. 
Power  In  Gross. — A  devise  of  lands 
to  a  widow  for  her  life,  with  remainder 
to  her  children,  with  a  power  to  dispose 
of  said  lands  by  will  to  her  said  children, 
or  their  survivors,  in  such  shares  and  pro- 
portions, and  under  such  safeguards,  in 
trust  or  otherwise,  as  she  may  see  fit, 
creates  a  power  in  gross,  not  one  append- 
ant to  the  estate  of  the  donee,  and  there- 
fore may  be  released  or  extinguished;  and 
a  court  of  chancery  may,  during  the  min- 
ority of  the  children,  on  a  bill  filed  by 
the  widow  and  their  guardian,  represent- 
ing that  it  is  for  their  interest  to  have 
the  lands  sold,  and  the  proceeds  divided, 
decree  a  sale  thereof.  Thorington  v. 
Thorington,  «a  Ala.  489,  1  So.  716. 

§11.  Interest  of  Donee  or  Grantee. 

As  to  power  conferred  on  beneficiary  of 
wills,  see  the  title  WILLS.  As  to  power 
conferred  on  executor,  see  the  title  EX- 
ECUTORS AND  ADMINISTRATORS. 
As  to  power  conferred  on  trustee,  see  the 
title  TRUSTS. 

Under  Power  of  Sale  in  Executors. — A 
will  which  merely  directs  the  execu- 
tors to  sell  real  estate  of  the  testator, 
gives  them  no  estate  therein,  but  a  naked 
power,  and  the  land  vests  in  the  devisees, 
or,  if  the  will  makes  no  other  disposition 


thereof,  it  descends  to  the  heirs,  subject 
to  the  execution  of  the  power.  Patton  v. 
Crow,  26  Ala.  426. 

"The  real  estate  of  a  decedent,  not  de- 
vised to  his  executors,  nor  to  any  other 
person,  descends  to  his  heirs-at-law,  who 
instantly  are  invested  with  the  title,  and 
may  exert  it,  with  all  its  incidents,  until 
the  administrator,  by  actual  suit,  or  in 
some  other  legal  mode,  indicates  his  in- 
tention to  assert  the  power  reposed  in 
him  by  statute.  The  title  or  right  of  the 
heirs  is  subject  to  the  exercise  of  the 
statute  power.  If  the  estate  has  not  been 
reported  insolvent,  the  administrator  may 
maintain  ejectment,  or  any  other  suit 
which  may  be  necessary  and  proper  to 
regain  the  possession  of  the  land.  As  be- 
tween the  administrator  and  heirs,  the  lat- 
ter are  not  responsbble  for  rents  received, 
or  damages,  until  the  statute  power  is  as- 
serted in  some  lawful  mode;  on  the  prin- 
ciple, that  in  law  they  are  the  owners, 
and  may  lawfully  expend  the  usufruct,  un- 
til advised  of  the  necessity  to  apply  it 
otherwise.  This  principle,  however,  will 
not  exonerate  any  person,  except  the  heirs 
and  those  holding  rightfully  under  them, 
from  responsibility  to  any  extent  or  for 
any  period,  to  the  administrator,  for  dam- 
ages, or  rents  and  profits.  If  the  estate 
has  been  reported  or  declared  insolvent, 
no  suit  thereafter  commenced  by  the  ad- 
ministrator, to  recover  possession  of  the 
lands,  can  be  maintained."  Patton  v. 
Crow,  26  Ala.  426,  432.  See,  Masterson  v, 
Girard,  10  Ala.  60;  Harkins  v.  Pope,  10 
Ala.  493;  Long  v.  McDougald,  23  Ala.  413; 
Golding  V.  Golding,  24  Ala.  122. 

"According  to  the  common  law,  as  it 
hath  been  as  far  back  as  the  reign  of  Henry 
VI,  if  one  devise  that  his  executors  shall 
sell  his  land,  and  die  seized,  his  heir  is 
in  by  decedent,  and  consequently  the  ex- 
ecutors have  only  a  power;  but  if  one  de- 
vise his  land  to  his  executors  to  sell,  then 
the  freehold  passess  to  them  by  the  devise. 
*This  distinction' — ^namely,  between  a 
devise  oi  land  to  executors  to  sell,  and 
a  devise  that  executors  shall  sell  the  land 
— is  mentioned  by  Justice  Doderidge  as 
a  'common  difference,'  and  it  received  the 
sanction  of  Littleton  and  Cooke  and  of 
modern  determination.  ♦  ♦  ♦  iBut  in 
Masterson  v.  Girard,  10  Ala.  60,  it  is  cor- 
rectly said  -by  the  court,  *we  have  many 
statutes,  which  seem  together  to  constitute 
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a  system,  and  create  some  important 
modifications  of  the  common-law  incidents 
of  descents.  Thus,  by  a  general  statute, 
the  real  estate  of  a  decedent  is  made 
chargeable  with  his  debts;  and  by  several 
others,  the  administrator  is  invested  with 
the  power  to  proceed  in  the  Orphans* 
Court,  so  as  to  obtain  a  decree  for  the  sale 
of  the  lands,  when  the  personal  estate  is 
insufBcient  to  pay  debts,  or  for  the  pur- 
pose of  making  more  equal  distribution 
between  the  heirs.  *  *  *  By  our  stat- 
ute of  descents  and  distribution,  the  real 
and  personal  estates  go  to  the  same  per- 
son, when  the  debts  are  paid.'  By  the  act 
of  1839  (Clay's  Dig.  199,  §  36),  it  is  made 
lawful  for  administrators  and  executors  to 
rent,  at  public  outcry,  the  real  estate  of 
any  decedent,  until  a  final  settlement  of 
said  decedent's  estate  is  effected,  and  the 
proceeds  are  made  'assets  in  the  hands 
of  such  executors  or  administrators.'  By 
the  act  of  18Q6  (Clay's  Dig.  597,  §  7)  all 
such  estate,  both  real  and  personal  as  is 
not  devised  or  bequeathed  in  the  last  will 
and  testament  of  any  person,  shall  be  dis- 
tributed in  the  same  manner  as  the  estate 
of  an  intestate,  and  the  executor  or  ex- 
ecutors shall  administer  the  same  accord- 
ingly." Patton  V.  Crow,  26  Ala.  426,  431. 
Testator  gave  personalty  and  devised 
certain  lands  to  his  wife.  The  will  di- 
rected, **as  soon  after  death  as  my  execu- 
tor shall  deem  expedient,  he  shall  sell  all 
the  balance  of  my  property,"  real  and  per- 
sonal, "either  at  public  or  private  sale,  and 
on  a  credit  or  for  cash,  at  his  discretion," 
and  that  the  proceeds  should  be  divided 
equally  between  his  wife,  and  children. 
By  the  will,  A.,  a  brother  of  the  tes- 
tator, was  appointed  executor  of  the  will 
and  guardian  of  the  children,  and  it  fur- 
ther provided,  in  case  A.  should  die  be- 
fore testator's  death,  B.  should  be  exec- 
utor. Held,  that  this  was  simply  a  devise 
or  discretion  to  the  executor  to  sell  prop- 
erty not  specially  devised,  and  not  a  devise 
to  him  with  directions  to  sell,  and  did 
not  intercept  the  descent  to  the  heirs. 
Mitchell  V.  Spence,  62  Ala.  450. 

§  la.  Duty  to  Execute. 

Imperative  Powers. — A  power  is  discre- 
tionary when  it  is  not  imperative,  or,  if 
imperative,  when  the  time,  manner  or  ex- 
tent of  its  execution  is  left  to  the  discre- 
tion  of  the   trustee;  and  the   courts  will 


not,  generally,  compel  the  execution  af  a 
power  which  is  discretionary,  nor  review 
an  exercise  of  the  discretion  made  in 
good  faith;  but,  when  the  uses  created 
are  imperative,  a  power  of  sale  conferred 
for  their  execution  is  equally  imperative, 
when  its  exercise  becomes  necessary  for 
their  consummation.  Gosson  v.  Ladd,  77 
Ala.  263. 

"Perry  says:  *At  the  present  day,  a 
trust,  that  is,  a  power  imperative,  whether 
a  bare  power  or  a  power  coupled  with  an 
interest,  would  equally  be  carried  into  ex- 
ecution in  courts  of  equity;  for  the  maxim 
now  is,  that  "the  trust  or  power  imperative 
is  the  estate."  And  it  is  well  settled,  that 
even  in  trusts  reposed  in  trustees  by  name, 
the  survivor,  if  he  takes  the  estate  with  a 
duty  annexed  to  it,  can  execute  the  power; 
and  the  rule  of  survivorship  now  applies 
not  only  to  trusts,  or  powers  imperative, 
which  are  construed  as  trusts,  but  also  ta 
such  discretionary  powers  as  are  annexed 
to  the  office  of  trustee,  and  are  intended 
to  form  an  integral  part^  of  it.' — 2  Perry 
on  Trusts,  §  505.  A  power  which  survives 
by  devolution  of  law,  a  court  of  equity 
may  confer  on  new  trustees."  Gosson  v. 
Ladd,  77  Ala.  223,  233. 

§  13^  Persons  Authorized  to  Execute. 

As  to  extinguishment  of  power,  see 
ante,  "Release  or  Other  Extinguishment,'* 
§  4.  As  to  authority  of  executors  under 
will,  see  the  title  EXECUTORS  AND" 
ADMINISTRATORS.  As  to  authority 
of  trustees  under  instruments  creating 
trusts,  see  the  title  TRUSTS.  As  to  dele- 
gation of  power  'by  executor,  see  the  ti- 
tle EXECUTORS  AND  ADMINISTRA- 
TORS. 

In  General. — A  power,  conferred  by  a 
will,  implying  personal  confidence  in  the 
donee,  can  only  be  exercised  by  the  per- 
son named,  and  if  he  declines  or  refuses 
to  execute  the  trust,  the  power  will  'be 
considered  as  revoked  and  absolutely  null. 
Hinson  v.  Williamson,  74  Ala.  ISO. 

Code  1896,  §  1052,  providing  that  no 
power  of  disposing  of  real  estate  can  be 
executed,  except  by  an  instrument  in  writ- 
ing which  will  be  sufficient,  in  law,  to  pass 
the  estate  intended  to  pass  under  such 
power,  if  the  person  executing  the  power 
were  the  actual  owner,  merely  prescribes 
the  formality  of  the  instrument  necessary 
to  the  valid  execution,  and  does  not  af- 
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feet  the  capacity  of  the  donee  to  execute 
it.  Young  V.  Sheldon,  35  So.  27,  139  Ala. 
444. 

Pailiire  to  Designate  Person  to  Execute 
Power. — Whenever  a  power  is  given,  in  a 
will,  to  sell  property,  without  expressly 
naming  a  donee  of  the  power,  and  the 
proceeds  of  the  sale  are  to  go  to  pay 
debts  or  legacies,  or  to  be  distributed,  then 
the  power  vests  in  the  executors,  unless 
a  contrary  intent  appears.  McCoUum  v. 
McCollum's  Ex'r,  33  Ala.  711;  Blount  v. 
Moore,  54  Ala.  360. 

A  general  direction  in  a  will  that  the 
testator's  real  and  personal  estate  be  sold, 
without  saying  by  whom,  and  a  devise  and 
bequest  of  a  money  legacy  to  a  brother 
and  nephew,  the  remainder  of  the  pro- 
ceeds to  go  to  his  wife,  necessarily  con- 
fers on  the  executor  power  to  make  the 
sale.     Blount  v,  Moore,  54  Ala.  360. 

Personal,  Official  or  Fiduciary  Charac- 
ter of  Donee  of  Grantee. — Where  testa- 
trix appointed  her  husband  executor,  giv- 
ing him  a  life  estate,  with  remainder  to 
their  children,  and  also  giving  him  discre- 
tionary power  to  sell  and  reinvest,  and 
relieving  him  from  giving  bond,  a  personal 
trust  was  created  in  the  donee  of  the 
power  which  did  not  attach  to  the  execu- 
torial office.  Proctor  v,  Scharpff,  80  Ala. 
227. 

Testator,  having  devised  certain  prop- 
erty to  his  wife,  directed,  "as  soon  after 
death  as  my  executor  shall  deem  exped- 
ient, he  shall  sell  all  the  (balance  of  my 
property,  ♦  ♦  ♦  either  at  public  or  pri- 
vate sale,  and  on  credit  or  for  cas-h  at  his 
discretion,"  the  proceeds  to  be  divided 
equally  between  his  wife  and  children. 
By  the  will  his  brother  was  appointed  his 
executor  and  guardian  of  the  children;  ati- 
other  executor  being  named  in  case  of 
the  brother's  death  before  that  of  testator. 
Held,  that  the  power  conferred  was  not  a 
naked  power  of  sale  within  the  meaning 
of  Code,  §  2218,  which  passes  to  the  suc- 
cessor in  the  trust,  but  a  discretionary 
power  resting  in  the  personal  confidence 
reposed  in  «the  executor.  Mitchell  v. 
Spence,  62  Ala.  450. 

Delegation  of  Powers. — Where  a  life 
tenant  was  authorized  to  sell  and  dispose 
of  such  portions  of  the  testator's  estate 
as  she  might  think  best,  either  at  public 
or  private  sale,  and  upon  such  terms  as  she 


might  deem  advisable,  she  could  not  dele- 
gate the  execution  of  the  power  to  the 
probate  court,  and  there  could  be  no  sub- 
stitution of  the  judgment  of  that  tribunal 
for  hers  in  making  the  sale,  so  that  a  sale 
in  partition  under  a  decree  af  the  probate 
court  could  not  of  itself  be  considered  an 
execution  of  the  power.  Cramton  v.  Rut- 
ledge,  47   So.   214,   157  Ala.   141. 

Joint  or  Several  Authority.  —  Where 
power  to  act  is  conferred  on  two  or  more, 
and  it  is  independent  on  their  judgment 
whether  such  act  shall  be  done,  the  power 
is  a  special  confidence  in  their  combined 
judgments;  and  the  concurrence  of  all  is 
necessary  to  a  valid  exercise  of  the  power. 
Marks  v.  Tarver,  59  Ala.  335. 

"If  the  trust  and  confidence  is  reposed 
in  several,  and  the  power  conferred  on 
the  terms  of  its  creation,  and  the  inten- 
tion of  the  testator,  it  can  be  exercised 
only  by  all  the  donees.  The  power  is  not 
well  exercised,  if  from  any  cause,  one  or 
more  of  the  donees  does  not  join  in  its 
execution."  Marks  v.  Tarver,  59  Ala.  335, 
337. 

At  common  law,  a  naked  power  to  sell 
lands,  or  to  do  any  other  act,  given  by 
will  to  persons  named  as  executors,  could 
only  <be  exercised  'by  the  joint  act  of  all, 
and  did  not  survive;  but,  if  the  power  was 
coupled  with  an  interest,  it  was  capable  of 
execution  by  the  executors  who  qualified, 
or  the  survivor  of  them;  and  if  a  power 
of  sale  was  given  to  executors  as  such, 
and  not  nomination,  it  might  be  exercised 
by  the  qualifying  or  surviving  executor, 
unless  the  will  expressly  pointed  to  a 
joint  execution.  If  there  was  a  devise  to 
executors  by  name,  with  directions  to  sell, 
the  descent  to  the  heir  was  intercepted, 
the  title  passed  to  the  donees,  coupling  an 
interest  with  the  power,  and  the  power 
might  be  exercised  by  the  executors  who 
qualified,  or  the  survivor  of  them;  but, 
under  a  devise  that  executors  should  sell 
lands,  the  descent  to  the  heir  was  not  in- 
tercepted, no  estate  passed  to  the  execu- 
tors, and  the  naked  power  of  the  sale  con- 
ferred on  them  could  only  be  exercised 
ty  the  joint  act  of  all.  Robinson  z/.  Alli- 
son, 74  Ala.  254. 

Under  Statues. — To  obviate  the  incon- 
veniences found  to  result  from  these  com- 
mon-law rules,  it  is  now  provided  by  stat- 
ute that,  when  lands  are  devised  to  several 
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executors  to  sell,  or  a  naked  powen  of  sale 
is  given  to  them  by  will,  the  power  may  be 
exercised  by  those  who  qualify  or  are  act- 
ing, the  survivor  or  survivors  of  them 
(/Code,  §  2318);  and  in  determining  whether 
a  power  is  naked  (incapable  of  other  than 
a  joint  execution),  or  may  be  executed  by 
the  qualified,  acting  or  surviving  executors, 
the  intention  of  the  testator,  as  collected 
from  the  whole  will,  must  control  the 
power  being  construed  with  greater  or  less 
latitude  with  reference  to  that  intent. 
Robinson  v.  Allison,  74  Ala.  254. 

When  Discretionary.  —  Under  a  will 
appointing  the  testator's  widow,  his  son, 
and  son-in-law  executors,  and  author- 
izing them  to  sell  if  "found  neces- 
sary in  order  to  effect  an  equitable 
division,"  publicly  or  privately,  "upon  such 
terms  as  my  executrix  and  executors  may 
deem  most  advantageous  to  the  devisees 
and  legatees  thereof,"  the  conveyance  to 
be  "by  my  executrix  and  executors,  or 
such  of  them  as  may  be  in  office  as  such," 
the  power  to  sell  was  discretionary,  and 
could  be  exercised  only  by  the  executors 
jointly.     Robinson  t*.  Allison,  74  Ala.  254. 

A  discretionary  power  conferred  by  a 
will  upon  executors  to  sell  property  of 
the  testator  if  in  their  opinion  a  sale  is 
best  can  not  be  exercised  by  one  execu- 
tor alone  after  the  resignation  of  the 
others.     Tarver  v.  Haines,  55  Ala.  503. 

It  is  a  general  principle  of  the  common 
law  that  a  naked  power  to  sell,  not  coupled 
with  an  interest,  given  to  several  persons, 
must  be  executed  iby  all,  and  does  not 
survive,  but  when  it  is  coupled  with  an 
interest  it  may  be  executed  by  a  survivor; 
and  this  whether  the  power  be  created  by 
deed  or  will.  Parsons  v.  Boyd,  20  Ala. 
112. 

Administrator    with  Will    Annexed.  — 

Where  a  will  directed  that  testator's  prop- 
erty remains  in  his  wife's  hands  "to  rear 
and  educate  his  children,  and  to  remain 
hers  during  her  lifetime  or  widowhood," 
and  that  in  case  of  her  marriage  the  es- 
tate should  be  sold  and  the  proceeds  di- 
vided between  her  and  the  children,  the 
power  of  sale  was  a  general  one  which 
could  be  exercised  by  an  administrator  dc 
bonis  non.  Watson  v.  Martin,  75  Ala. 
506. 

A  power,  given  by  will  to  executors,  to 
sell  the  real  estate  of  the  testator,  if  not 


executed  by  the  executors  during  their 
lifetime,  does  not  vest  in,  and  can  not  be 
executed  'by,  the  administrator  with  the 
will  annexed.     Lucas  v.  Price,  4  Ala.  679. 

Where  a  will  expressly  confers  on  the 
executor  power  to  sell  testator's  lands, 
and  directs  among  whom  the  proceeds  of 
sale  shall  be  distributed,  an  administrator 
with  the  will  annexed  has  authority,  and 
is  required  under  Rev.  Code,  §  1609,  to 
execute  the  power.  iBrock's  Adm'r  v. 
Frank,  51  Ala.  85. 

Where  a  testator  conferred  on  his  ex- 
ecutor a  power  to  sell  after  payment  of 
his  debts  and  after  an  allotment  to  tes- 
tator's children  of  their  shares,  but  gave 
no  power  to  sell  the  shares  of  the  widow, 
and  then  created  the  executor  a  trustee  to 
lend  out  the  money  on  security,  and  di- 
rected that  the  trust  should  continue  un- 
til his  children  became  of  age  or  married, 
the  trust  was  personal  to  the  executor, 
and  did  not  pass  to  the  administrator  cum 
testament©  annexo.  Anderson  v.  Mc- 
Gowan,  42  Ala.  280. 

Authority  to  sell  lands,  given  in  a  will 
in  such  terms  as,  "It  is  my  will  th?t  the 
shares  of  property  which  may  be  allotted 
to  my  children  shall  be  sold  by  my  ex- 
ecutor," etc.,  is  not  the  creation  of  a  per- 
sonal trust.  The  power  given  belongs  to 
the  office  of  executor,  and  not  to  the  per- 
son, and  it  may  be  exercised  by  an  ad- 
ministrator with  the  will  annexed.  And- 
erson Adm'r  v.  McGowan,  45  Aila.  462. 

Testator  directed  that  his  -estate,  real 
and  personal,  should  remain  in  the  hands 
of  his  wife  to  rear  and  educate  his  three 
children,  and  to  remain  hers  during  her 
lifetime  or  widowhood,  and  that,  in  case 
of  her  marriage,  his  estate,  real  and  per- 
sonal, should  be  sold  and  the  proceeds 
equally  divided  between  her  and  his  three 
children.  Held,  that  the  power  of  sale 
expressed  in  the  will  is  not  a  mere  per- 
sonal trust,  to  be  executed  only  by  the 
executor,  but  is  a  general  power,  unat- 
tended by  any  discretionary  power  or  ev- 
idence of  personal  confidence,  which  may 
be  exercised  by  an  administrator  de  bonis 
non.     Watson  v.   Martin,  75  Ala.  506. 

A  testator  appointed  his  widow  execu- 
trix without  bond,  and  directed  that  his 
estate  should  be  kept  together  under  her 
absolute  power  and  control,  "she  having 
full  power  to  purchase  or  sell  any  prop- 
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crty  that  she  may  think  proper  so  long  as 
she  remains  a  widow,"  and  that  the  an- 
nual profits  of  the  esta>te  should  be  in- 
vested by  her  making  purchases  of  prop- 
erty at  her  discretion,  to  be  distributed 
among  the  children  so  as  to  equalize  their 
distributive  shares,  and  made  provisions 
for  the  immediate  distribution  of  the  es- 
tate in  the  event  of  her  death  or  'marriage. 
Held,  that  the  will  imposed  on  the  widow 
a  personal  trust  in  the  matter  of  keeping 
the  estate  together,  and,  she  having  rer 
fused  to  accept  the  trust  or  qualify  as  ex- 
ecutrix, the  probate  court  could  not  con- 
fer on  the  administrator  de  bonis  non  the 
power  to  execute  it.  Hinson  v,  William- 
son. 74  Ala.  180. 

Married  Women. — A  married  woman, 
having  a  power  to  dispose  of  the  fee  of 
lands  in  which  she  had  a  life  estate,  might 
exercise  the  power  by  her  own  convey- 
ance, without  joinder  of  her  husband,  ir- 
respective of  whether  the  power  was 
granted  to  her  before  or  after  her  cover- 
ture. Young  V.  Sheldon,  36  So.  27,  139 
Ala.  444. 

"It  is  thoroughly  well  settled  that  at 
common  law  a  married  woman  could, 
without  the  consent  or  concurrence  of  her 
husband,  execute  a  power,  whether  ap- 
pendant, in  gross,  or  simply  collateral, 
notwithstanding  her  disability  to  dispose 
of  her  own  estate.  And  it  is  of  no  con- 
sequence whether  the  power  was  granted 
to  her  before  or  after  she  became  a  mar- 
ried woman.  1  Sugden  on  Powers,  pp. 
181,  182;  Kents*  Com.  p.  325;  2  Wash,  on 
Real  Property,  p.  317;  22  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  1106,  and  notes. 
This  principle  is  stated  by  Mr.  Sugden  in 
this  language:  tBy  the  comimon  law,  a 
married  woman,  could  not  dispose  of  her 
own  estate  without  a  fine  and  recovery, 
for  which  the  statute  law  has  now  supplied 
a  deed,  with  certain  formalities;  but, 
simply  as  the  instrument  or  attorney  of 
another,  she  could  convey  an  estate  in  the 
same  manner  as  her  principal,  because 
the  conveyance  was  considered  as  the 
deed  of  the  principal,  and  not  of  the  at- 
torney, and  her  interest  was  not  affected. 
♦  ♦  *  It  is  not  material  whether  the 
power  is  given  to  an  unmarried  woman 
who  afterwards  marries,  or  to  a  woman 
while  she  is  married,  or  upon  her  mar- 
riage, and  she  survives  her  husband,  and 
afterwards  takes  another;  in  all  the  cases 


she  may  execute  the  power,  and  the  con- 
currence of  her  husband  is  in  no  case  nec- 
essary.' "  Young  V.  Sheldon,  139  Ala.  444, 
36  So.  27,  28. 

§  14.  Mode  of  Execution. 

Terms  of  Sale. — A  will  contained  these 
clauses:  "In  the  first  place,  I  desire  and 
will  that  my  executors,  or  administrators, 
shall  pay  off  all  my  debts,  of  every  kind 
and  nature;  and  if  necessary  to  effect  this, 
I  will  them  to  sell  as  much  of  my  prop- 
erty as  may  be  sufficient  to  do  the  saime. 
Then,  I  wish,  and  hereby  authorize  them, 
to  sell  at  public  auction,  on  a  credit  of 
one,  two,  and  three  years,  all  my  property 
of  every  kind,  real  and  personal;  pur- 
chasers to  give  notes,  with  two  or  more 
approved  securities,  bearing  interest  from 
date;"  and  the  proceeds  of  sale,  when  col- 
lected, after  setting  aside  a  specified  sum 
to  be  invested  for  the  benefit  of  the  widow 
during  her  life,  were  to  be  distributed 
among  his  children:  Held,  that  the  power 
to  sell  for  the  payment  of  debts  was  dis- 
tmct  trom  the  power  to  sell  for  distribu- 
tion, etc.,  and  was  not  subject  to  the  same 
directions  as  to  terms;  and  that,  the  terms 
of  sale,  when  made  for  the  payment  of 
debts,  being  discretionary  with  the  exe- 
cutor, it  was  not  essential  to  its  validity 
that  security  should  be  required  from  a 
solvent  purchaser.  Shelton  v.  Carpenter, 
60  Ala.  201. 

Consent  or  Approval  of  Third  Persons. 
— Where  lands  are  conveyed  to  a  husband, 
in  trust  for  his  wife,  with  remainder  to 
their  children,  and  he  is  authorized  to  sell 
and  convey,  with  the  written  consent  of 
the  wife,  and  required  to  reinvest  the  pro- 
ceeds of  sale  in  other  property,  to  be 
held  on  the  same  trusts,  a  written  acknowl- 
edgment by  her,  indorsed  on  the  deed  of 
the  husband  as  trustee  after  its  execution, 
that  the  sale  was  made  with  her  full  con- 
sent, and  at  her  written  request,  which 
acknowledgment  is  duly  certified  (Code,  § 
2215),  shows  a  sufficient  execution  of  the 
power.     March  v.  England,  65  Ala.  275. 

Under  Code  1876,  §  2215,  which  pro- 
vides that,  "where  the  consent  of  a  third 
person  to  the  execution  of  a  power  is  req- 
uisite, such  consent  must  be  expressed  in 
the  instrument  by  which  the  power  is  ex- 
ecuted, or  must  be  certified  in  writing 
thereon;  in  the  first  case  the  instrument, 
and   in   the   second   the   writing,   must  be 
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signed  by  the  party  whose  consent  is  re- 
quired,"— such  consent  is  sufficiently  ex- 
pressed by  the  third  person's  joining  in  a 
deed  executing  the  power,  though  not  in 
terms  referring  to  it.  Gindrat  v.  Mont- 
gomery Gaslight  Co.,  82  Ala.  596,  2  So. 
a27. 

"The  intention  of  the  donor  or  grantor, 
in  creating  the  power,  its  nature,  and  ob- 
jects, and  the  purposes  for  which  the  con- 
sent is  manifestly  required,  are  important 
and  controlling  considerations,  in  deter- 
mining whether  it  should  precede,  concur 
with,  or  may  be  given  subsequently  to  its 
execution."  March  v.  England,  65  Ala. 
275,  282. 

"When  the  consent  of  any  person,  ei- 
ther a  party  or  a  stranger  to  the  instru- 
ment creating  the  power,  or  with  or  with- 
out a  beneficial  interest  in  its  execution, 
is  a  requisite  to  a  valid  execution,  there 
must  be  a  strict  compliance  with  this,  as 
with  any  other  condition.  1  Sugden  on 
Powers,  370  (marg.  319).  If  a  particular 
mode  of  manifesting  the  consent  is  re- 
quired, it  can  not  be  manifested  in  an- 
other; as,  in  the  present  case,  mere  verbal 
consent  would  not  satisfy  the  terms  in 
which  the  power  is  created  and  conferred. 
The  written  consent  of  the  wife  is  essen- 
tial, and  without  it  a  sale  and  conveyance 
by  the  trustee  would  be  unauthorized,  and 
not  in  execution  of  the  power.  But,  when 
the  consent  of  a  third  person  is  essential 
to  the  execution  of  a  power,  we  do  not 
understand  that  it  is  an  inflexible  rule, 
that  such  consent  must  be  given  before  or 
at  the  precise  time  of  execution.  In  all 
cases,  it  is  enough  that  it  is  so  given  as 
to  form  a  part  of  the  transaction  by  which 
the  power  is  executed."  March  v.  Eng- 
land, 65  Ala.  275,  282. 

Breach  or   Performance   of   Conditions. 

— Testator  by  his  will  gave  his  wife  power 
to  sell  or  exchange  certain  property,  pro- 
vided that  the  power  be  exercised  by  and 
with  the  advice  of  two  persons  named  in 
the  will.  The  wife,  by  ordinary  deed  of 
bargain  and  sale  duly  attested,  conveyed  a 
lot  to  another,  reciting  in  the  conveyance 
that  it  was  with  the  knowledge  and  con- 
sent of  the  two  persons  named  in  the  will, 
and  such  persons  indorsed  on  the  convey- 
ance that  they  ratified  and  confirmed  the 
sale.  Held,  that  the  sale  was  a  valid  exe- 
cution of  the  power  in  the  will,  and  con- 


veyed the  title  to  the  purchaser.    Dawson 
V,  Ramser,  58  Ala.  573. 

A  will  directed  that  that  portion  of  tes- 
tator's estate  which  was  allotted  to  his 
son  J.  should  "ibe  sold  by  his  guardian  ac- 
cording to  law,  and  the  funds  placed  at 
interest."  No  guardian  was  nominated  in 
the  will.  The  executors  named  in  the  will 
qualified,  and  were  appointed  guardians 
of  J.  by  the  probate  court.  Under  order 
of  the  probate  court,  they  purchased  lands 
pursuant  to  a  parol  contract  made  by 
testator,  taking  title  to  the  heirs  as  such. 
On  the  death  of  J.  the  guardians,  without 
any  order  of  court,  sold  all  the  right,  ti- 
tle, and  interest  of  J.  in  the  lands.  Held, 
that  the  intention  of  testator  was  that  the 
land  should  be  divided,  and  hence  a  sale 
before  such  division  was  not  in  conformity 
with  the  power.  Jones  v.  Morris,  61  Ala. 
518. 

§15.  Intent  to  Execute. 

As  to  sufficiency  of  description  in  wills^ 
see  the  title  WILLS. 

Necessity  of  Showing  Intent — Though 
no  particular  formality  is  required  in  the 
execution  of  a  power,  an  intent  to  execute 
the  power  must  be  shown.  Cramton  v, 
Rutledge,  50  So.  900,  163  Ala.  649;  Gos- 
son  V.  Ladd,  77  Ala.  223. 

Where  a  life  tenant,  having  full  power 
under  the  will  to  sell  property,  instituted 
partition  proceedings  for  the  sale  of  the 
land,  and  there  was  nothing  in  the  peti- 
tion filed  by  her  or  shown  by  the  record 
of  that  proceeding  making  it  clearly  ap- 
pear that  it  was  her  intention  to  execute 
the  power,  or  whether  it  was  her  inten- 
tion to  sell  only  her  life  estate,  the  execu- 
tion of  the  power  was  not  shown.  Cram- 
ton  V.  Rutledge,  47  So.  214  ,157  Ala.  141. 

Reference  to  Power  in  General — It  is 

not  necessary  that  the  intention  to  execute 
a  power  of  sale  should  expressly  appear 
upon  the  face  of  the  instrument;  it  is  suf- 
ficient that  it  appear  by  words,  acts  or 
deeds,  clearly  demonstrating  that  inten- 
tion. McRae  v.  McDonald,  57  Ala.  423; 
Young  V.  Sheldon,  139  Ala.  444,  36  So.  27. 

It  is  not  necessary  that  the  power  be  re- 
ferred to  or  recited  in  the  deed  of  the 
donee  of  the  power,  provided  the  act  of 
the  donee  shows  that  he  had  in  view  the 
subject  of  the  power.  Young  v.  Sheldon^ 
139  Ala.  444,  36  So.  27,  29. 
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The  intention  to  execute  a  power  must 
be  manifested,  either  expressly,  or  by  clear 
implication;  but  it  may  be  manifested  by 
an  express  reference  to  the  instrument 
creating  the  power,  or,  without  such  ref- 
erence of  the  property  which  is  the  subject 
of  the  power;  and  where  the  act  would 
be  inoperative  except  as  an  execution  of 
the  power,  and  is  not  reasonably  sus- 
ceptible of  any  other  construction,  it  will 
be  referred  to  the  power.  Gosson  v.  Ladd, 
77  Ala.  223. 

Where  the  will  of  the  donee  of  a  power 
refers  to  the  will  of  the  donor,  and  pur- 
ports to  execute  the  power,  and  recites 
that  one  of  those  entitled  to  sihare  in  its 
benefits  has  already  received  his  share, 
such  recital  may  be  considered  in  an  ac- 
tion of  ejectment  by  the  appointee  for  a 
further  share  of  said  estate,  wherein  the 
appointment  is  attacked.  Hatchett  z/.  Hat- 
chett.  103  Ala.  556,  16  So.  550. 

In  the  execution  of  a  power  by  a  donee 
or  a  trustee,  a  direct  reference  to  the 
power  is  not  necessary,  though  it  must 
not  be  left  uncertain  whether  the  act  was 
done  in  execution  of  the  power.  It  must 
be  apparent  that  the  transaction  is  not 
fairly  or  reasonably  susceptible  of  any 
other  interpretation  than  as  indicating  an 
intention  to  execute  the  power;  and  this 
intention  must  be  collected  from  all  the 
circumstances.  Matthews  v.  McDade,  72 
Ala.  377. 

Deeds.^ — Where  one  covenanted  to  stand 
seised  of  certain  property  for  uses  named 
in  the  deed,  it  appeared  that  he  had  pur- 
chased an  interest  therein  for  the  benefit 
of  the  trust  estate,  at  a  sale  of  it  made  in 
chancery,  and  that  the  sale  was  confirmed 
to  him  as  trustee,  but  that  the  deed  was 
made  to  him  in  his  individual  capacity. 
He  subsequently  executed,  both  individ- 
aually  and  as  trustee,  a  deed  to  the  prop- 
erty. By  the  terms  of  the  original  deed 
conferring  the  trust  upon  him,  the  prop- 
erty was  to  be  used  first  for  the  payment 
of  his  debts,  and  then  for  the  joint  use 
of  himself  and  his  wife  during  their  joint 
lives,  with  a  further  provision  for  the  use 
of  her  children  during  their  lives,  the 
remainder  to  her  grandchildren;  and  con- 
ferred upon  him  a  power  of  sale  for  the 
uses  therein  named.  His  wife  had  died, 
and  in  his  subsequent  deed  the  life  ten- 
ants joined.  Held,  that  such  subsequent 
deed  was  an   execution   of  the  power  of 


sale  originally  given.    Gosson  v.  Ladd,  77 
Ala.  223. 

Where  one  who  owns  an  estate  in  prop- 
erty is  also  clothed  with  a  power  result- 
ing from'  a  trust  in  the  same  property,  if 
as  to  a  part  of  the  land  he  executes  a  con- 
veyance under  such  facts  and  circum- 
stances as  to  make  it  apparent  that  it  was 
his  intention  to  execute  the  power,  the 
conveyance  will  be  referred  to  the  exe- 
cution of  the  power,  and  not  to  a  dispo- 
sition of  the  estate  owned  by  him  in  said 
property.  Gulf  Rtd  Cedar  Co.  v.  O'Neal, 
30  So.  466,  131  Ala.  117. 

A  father  conveys  to  his  five  children  cer- 
tain specifically  described  lands,  and  in  tihe 
deed  of  conveyance  he  reserves  to  him- 
self "the  right  to  control  and  manage  the 
property  hereinabove  conveyed  for  the  use 
and  benefit  of  said  named  children,"  un- 
til a  certain  designated  time,  and  he  also 
reserved  "the  right  to  sell  and  convey  any 
portion  of  the  same  and  reinvest  the  funds 
in  other  property  for  the  exclusive  use 
and  benefit  of  said  children."  After  the 
execution  of  this  deed,  the  father  ac- 
quired by  deed  from  one  of  the  children 
an  undivided  one-fifth  interest  in  the 
property  so  conveyed.  Subsequently,  the 
father  sold  and  conveyed  by  instrument 
in  writing  to  a  third  party,  for  a  consid- 
eration, all  the  cedar  timber  and  cedar 
trees,  standing,  growing,  lying  down,  or 
having  fallen  on  a  portion  of  said  lands 
previously  conveyed  to  his  children,  to- 
gether with  the  right  of  ingress  and  egress 
over  other  lands  and  to  use  other  lands 
as  were  necessary  for  the  purpose  of  cut- 
ting the  cedar  timber  and  manufacturing 
and  removing  it  from  said  lands.  In  said 
instrument  there  was  a  limit  of  time  made 
as  to  the  length  of  time  the  purchasers 
were  to  cut  said  timber.  Just  before  the 
expiration  of  this  time,  there  was  an  ex- 
tension of  three  years  granted.  Held,  that 
said  conveyance  from  the  father  of  the 
right  to  the  timber,  etc.,  was  the  execution 
of  the  power  reserved  to  himself  in  his 
original  deed  to  his  children,  as 'was  also 
the  instrument  by  which  the  extension  of 
time  thereto  was  granted.  Gulf  Red 
Cedar  Co.  v.  O'Neal,  30  So.  466,  131  Ala. 
117. 

In  the  execution  of  the  power  «f  a 
grantee  in  a  conveyance,  a  direct  refer- 
ence to  the  power  is  not  necessary,  nor 
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is  it  necessary  that  the  intention  to  exe- 
cute the  power  should  expressly  appear 
upon  the  face  of  the  instrument;  but  it 
must  be  apparent  that  the  transaction  is 
not  fairly  or  reasonably  susceptible  of 
any  other  interpretation  than  as  indicat- 
ing an  intention  to  execute  the  power; 
and  this  intention  is  to  be  collected  from 
all  the  circumstances.  Gulf  Red  Cedar 
Co.  V,  O'Neal,  30  So.  466,  131  Ala.  117. 

Where  one  having  a  life  estate  in  land, 
and  a  power  of  conveying  the  fee,  exe- 
cutes a  conveyance  purporting  to  con- 
vey the  fee,  an  intention  to  execute  the 
power  is  shown.  Young  v.  Sheldon,  36 
So.  27,  139  Ala.  444. 

Instrument  Inoperative  Except  as  Ex- 
ecution of  Power. — Where  the  attempted 
execution  of  a  power  of  sale  conferred 
upon  a  trustee  in  the  deed  by  which  he 
covenants  to  stand  seised  of  property  for 
certain  uses,  would  be  inoperative  except 
as  an  execution  of  that  power,  an  inten- 
tion to  execute  which  is  made  manifest 
by  an  express  reference  to  the  property 
which  by  the  terms  of  that  deed  is  the 
subject  of  the  power,  it  will  be  referred 
back  to  it.     Gosson  v.  Ladd,  77  Ala.  223. 

Evidence  of  Intent. — A  deed  for  a  val- 
uable consideration,  and  with  warranty, 
made  under  a  power,  and  dealing  with 
its  subject,  though  not  referring  to  it  in 
terms,  the  business  of  the  grantee  show- 
ing the  intention  to  convey  him  a  per- 
manent estate,  held,  a  full  conveyance  of 
all  that  could  be  conveyed  under  the 
power.'  Gindrat  v.  Montgomery  Gaslight 
Co.,  82  Ala.  596,  2  So.  327. 

§  16.  Supervision  of  Execution  by  Courts. 

As  to  execution  of  power  by  executor, 
see  the  title  EXECUTORS  AND  AD- 
MINISTRATORS. As  to  execution  of 
power  by  trustee,  see  the  title  TRUSTS. 

Leave  of  Court — Where  an  executor 
applies  to  the  probate  court  for  an  or- 
der to  sell  lots,  and  sells  as  directed  by 
the  order,  and  reports  the  sale  to  the 
court,  ihis  deed  to  the  purchaser  reciting 
that  the  sale  was  made  under  the  order 
of  court,  the  validity  of  the  sale  depends 
on  the  validity  of  the  order;  and  if  the 
order  is  invalid  the  sale  can  not  be  up- 
held as  an  execution  of  a  power  con- 
ferred on  the  executor  by  will.  Jay  v. 
Stein,  49  Ala.  514. 


Where  a  will  authorized  a  sale  of  lands 
for  certain  purposes,  proceedings  had  in 
the  probate  court  on  the  application  of 
the  executors  for  an  order  of  sale  for  the 
purpose  of  discharging  the  duties  required 
by  the  will  are  mere  nullities,  but  the 
sale  will  stand  as  an  execution  of  the 
power  conferred;  the  order  and  petition 
both  showing  that  the  rule  was  made  un- 
der the  power  of  the  will.  McRac's 
Adm*r  v.  McDonald,  57  Ala.  423. 

A  will  directed  that  that  portion  of  tes- 
tator's estate  which  was  allotted  to  his 
son  J.  should  "be  sold  by  his  guardian 
according  to  law,  and  the  funds  placed 
at  interest."  No  guardian  was  nomi- 
nated in  the  will.  The  executors  named 
in  the  will  qualified,  and  were  appointed 
guardians  of  J.  by  the  probate  court- 
Under  order  of  the  probate  court,  they 
purchased  lands  pursuant  to  a  parol  con- 
tract made  by  testator,  taking  title  to  the 
heirs  as  such.  On  the  death  of  J.  the 
guardians,  without  any  order  of  court, 
sold  all  the  right,  title,  and  interest  of  J. 
in  the  lands.  Held,  that  a  sale  by  the 
guardian,  without  the  sanction  of  a  court 
of  probate  or  equity,  was  invalid  as  an  ex- 
ecution of  the  power.  Jones  v.  Morris, 
61  Ala.  518. 

Confirmation  by  Court — Testatrix  de- 
vised property  to  her  husband  for  life, 
with  remainder  to  their  children,  and 
gave  him  discretionary  power  to  sell  and 
reinvest  the  proceeds,  but  all  the  prop- 
erty, either  directly  or  indirectly  the  pro* 
ceeds  of  it,  to  belong  ultimately  to  the 
remaindermen.  She  also  relieved  him 
from  giving  bond.  The  husband  filed  a 
bill  in  equity,  asking  instructions  of  the 
court  as  to  the  validity  and  extent  of  his 
powers,  making  the  remaindermen,  who 
were  infants,  parties  defendant.  Held, 
that  the  infants  thereupon  became  wards 
of  the  court,  and  that  complainant  should 
be  required  to  report  to  the  court  for  con- 
firmation any  sale  made  by  him,  and,  if 
necessary,  a  bond  required  for  faithful  re- 
investment of  the  proceeds  of  the  sale. 
Proctor  V.  Scharpff,  80  Ala.  227.  ^ 

§  17.  Validity  and  Sufficiency  of  Execu- 
tion. 

As  to  execution  by  beneficiary  under 
will,  see  the  title  WILLS.  As  to  exe- 
cution by  executor,  see  the  title  EXEC- 
UTORS     AND      ADMINISTRATORS. 
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As  to  execution  «by  trustee,  see  the  title 
TRUSTS. 

Validity  in  General — A  sale  by  a  trus- 
tee, under  a  will,  witJi  power  to  sell  the 
trust  property,  is  not  vacated  by  the  es- 
tate of  the  testator  being  subsequently 
declared  insolvent,  though  the  adminis- 
trator would  be  entitled  to  the  proceeds 
for  distribution  among  the  creditors. 
Hitchcock's  Heirs  v.  United  States  Bank, 
7  Ala.  3&6. 

Where  a  deed  of  trust  conferring  on  the 
trustee  a  power  of  sale  was  admitted  to 
probate  as  a  part  of  the  grantor's  will,  ex- 
ecuted on  the  same  day,  and  referring 
to  the  deed,  and  the  trustee,  who  was 
also  the  sole  acting  executor,  has  pro- 
cured from  the  probate  court  an  order 
of  sale  which  was  invalid  and  inoperative, 
sold  the  land,  and  as  executor  executed 
to  the  purchaser  a  deed  with  covenants 
of  warranty,  but  -did  not  report  the  sale 
to  the  probate  court,  the  sale  would,  to 
uphold  its  validity,  be  referred  to  the 
power  conferred  by  the  deq^  as  a  part 
of  the  will,  and  not  to  the  order  of  the 
court.     Matthews  v.  McDady,  72  Ala.  377. 

Illusory  Appointments. — Where  a  do- 
nee is  invested  by  a  will  with  discretion  to 
give  the  estate  in  such  proportions  as  he 
may  choose,  an  appointment  made  rby  him, 
however  disproportionate,  can  not  be  at- 
tacked in  an  action  at  law  by  the  ap- 
pointee as  being  illusory.  Hatchett  v. 
Hatchett,   103  Ala.  556,  16  So.  550. 

Testatrix  devised  all  her  property  to  her 
busband  in  trust,  with  full  power  to  dis- 
pose of  any  or  all  of  it,  as  he  might 
choose,  "among  our  children  and  grand- 
children during  his  lifetime,"  or  at  his 
death  by  will  of  "what  remains  of  the 
same,"  "in  such  proportions  to  each  as 
he  may  choose."  The  husband  by  will 
disposed  of  what  remained  of  testatrix's 
estate.  A  codicil  attached  to  his  will  re- 
cited "that,  my  son  having  already  re- 
ceived his  full  share  of  the  estate  of  my 
wife,  *  ♦  ♦  I  hereby  will  that  he  have 
no  part  of"  said  estate.  Held,  that  the 
husband  having  power  under  testatrix's 
will  to  give  the  son  a  share  of  her  estate 
without  disposing  of  the  whole  estate  to 
the  ottier  heirs  at  the  same  time  or  in 
the  same  manner,  and  it  appearing  from 
the  codicil  that  the  son  had  already  re- 
ceived his  full  share  of  testatrix's  estate. 


prima  facie  the  power  of  appointment 
was  executed  legally  and  fairly.  Hatch- 
ett V,  Hatchett,  103  Ala.  556,  16  So.  550. 

Sufficiency.— Under  Code  1896,  §  1046, 
providing  that  "when  an  absolute  power 
of  disposition,  not  accompanied  by  any 
trust,  is  given  to  the  owner  of  a  particu- 
lar estate  for  life  or  years,  such  estate  is 
changed  into  a  fee  absolute,  as  to  the 
rights  of  creditors  and  purchasers,  but 
subject  to  any  future  estates  limited 
•thereon,  in  case  the  power  is  not  exe- 
cuted, or  the  lands  sold  for  the  satisfac- 
tion of  debts,  during  the  continuance  of 
such  particular  estate;"  §  1052,  providing 
that  "no  power  of  disposing  of  real  es- 
tate can  be  executed,  except  by  an  instru- 
ment in  writing,  which  would  be  suffi- 
cient in  law  to  pass  the  estate  or  interest 
intended  to  pass  under  such  power,  if  the 
person  executing  the  power  were  fhe  ac- 
tual owner;"  and  §  982,  providing  that  con- 
veyances of  land  must  be  in  writing, 
signed  at  the  foot  by  the  contracting 
party,  and  witnessed — the  life  estate  ex- 
pressly devised  testator's  wife,  with  power 
to  "sell  and  dispose  of  such  portions  of 
the  property  as  she  may  think  best,  either 
at  public  sale  or  private  sale,"  and  with 
devise  over  of  whatever  remains  undis- 
posed of,  is  not  changed  into  an  absolute 
estate,  so  as  to  bar  the  remaindermen,  as 
to  land  in  whidh  testator  had  an  undivided 
half  interest,  by  testator's  wife,  with  the 
widow  of  W.,  whose  estate  owned  the 
other  undivided  half  interest,  joining  in 
a  petition  to  the  probate  court  to  sell 
the  land  for  division  between  herself  and 
the  .heirs  of  W.,  and  sale  being  made 
thereunder;  the  heirs  of  testator  not  be- 
ing made  parties,  tihe  widow  not  acting 
in  her  capacity  as  executrix  or  testator, 
and  this  not  being  such  an  execution  of 
a  power  as  required  by  the  statute.  Rut- 
ledge  V.  Crampton,  43  So.  32®,  150  Ala. 
275. 

Evidence  of  One  Execution. — Where 
30  years  have  elapsed  since  what  purported 
to  be  the  execution  of  a  power  of  sale 
conferred  upon  a  trustee,  and  the  pur- 
chaser thereunder  has  had  uninterrupted 
possession  for  that  time,  it  will  be  pre- 
sumed that  the  conveyance  to  him  was 
"suffi.cient  in  law  to  pass  the  estate  of  the 
grantor,"  .and  was  made  in  pursuance  of 
a  valid  execution  of  the  power.  Gosson 
V.  Ladd,  77  Ala.  223. 
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§  18.  Aiding  Defective  Execution. 

As  to  aid  of  equity  on  failure  to  exe- 
cute, see  post,  "Failure  to  Execute,"  §  19. 

In  General. — As  a  general  rule,  equity 
will  not  help,  aid,  or  carry  into  effect  the 
defective  execution  of  a  power  created  by 
statute;  especially,  defects  which  are  of 
the  essence  or  substance  of  the  power, 
will  not  be  aided.  Ellett  v.  Wade,  47 
Ala.  456. 

Althougih  a  court  of  equity  may  relieve 
against  the  defective  execution  of  a  power 
created  by  a  party,  yet  it  can  not  relieve 
against  the  defective  execution  of  a  power 
created  by  law,  nor  dispense  with  any  of 
the  formalities  required  thereby  for  its 
due  execution.  McBryde's  Heirs  v.  Wil- 
kinson, 29  Ala.  662. 

The  power  to  sell  and  convey  the  real 
estate  of  a  married  woman  held  to  her 
separate  use,  whether  by  the  common 
law  or  the  Revised  Code,  is  a  special  stat- 
utory power,  unless  the  will,  deed,  or 
other  instrument  by  which  the  separate 
estate  is  created  otherwise  provides.  This 
power  must  be  strictly  complied  with  as 
to  all  matters  as  are  of  the  essence  or 
substance  of  the  power;  the  general  rule 
being  that  equity  will  not  interpose  to 
correct,  aid,  or  carry  into  effect  the  de- 
fective execution  of  such  powers.  Ellett 
V.   Wade,   47   Ala.   456. 

Specific  Application  of  Rule. — Where 
the  deed  of  husband  and  wife,  and  a  re- 
linquishment of  dower  by  the  wife,  are 
written  on  the  same  sheet  of  paper;  and 
the  officers's  certificate  of  the  wife's  ex- 
amination and  acknowledgment  is  writ- 
ten under  the  relinquishment,  and  there- 
by made  to  apply  to  it,  a  -court  of  equity 
can  not,  on  the  ground  of  mistake,  ap- 
ply the  certificate  to  the  deed;  sueh  a 
bill  is,  in  substance  and  effect,  a  bill  for 
aiding  or  supplying  the  defective  execu- 
tion of  a  statutory  power.  McBryde  v, 
Wilkinson,  29  Ala.  666. 

§  19.  Failure  to  Execute. 

Aid  by  Courts  of  Equity.— "Where 
trusts,  or  powers  in  the  nature  of  trusts, 
are  required  to  be  executed  by  the  trus- 
tee  in  favor  of  particular  persons,  and 
they  fail  of  being  so  executed  by  casualty 
or  accident,  ♦  ♦  ♦  equity  will  inter- 
pose, and  grant  equitable  relief."  Ste- 
wart V.   Stokes,   33   Ala.   494,   496. 


A.,  who  held  the  appointing  power,  did 
nothing  more  than  to  express  an  inten- 
tion, which  she  might  at  any  time  retract, 
to  give  the  property  to  her  daughter,  and 
consulted  a  lawyer  to  ascertain  whether 
it  was  necessary  for  her  to  make  a  will 
in  order  to  dispose  of  the  property,  and 
was  advised  that  the  property  vested  in 
her  in  fee  simple,  and  upon  her  death 
wauM  descend  to  her  legal  heirs,  and  re- 
lying on  this  advice  she  made  no  dispo- 
sition of  the  property.  Held,  that  these 
facts  did  not  amount  either  to  an  exe- 
cution of  the  power  or  an  attempt  to  ex- 
ecute it,  which,  though  defective,  chan- 
cery would  aid.  Mitchell  v.  Denson,  29 
Ala.  327. 

"Courts  of  equity  aid  the  defective  ex- 
ecution of  powers,  but  not  the  non-ex- 
ecution of  them.  Sugden  on  Powers 
(page  392)  has  the  following  language: 
'It  is  an  immutable  rule,  that  a  non-exe- 
cution shall  never  be  aided.'  It  is  not 
sufficient  that  it  was  contemplated  or  in- 
tended to  exercise  the  power,  and  that 
the  party  was  prevented;  as  for  instance, 
by  death.  The  same  idea  is  expressed 
in  Story's  Equity  Jurisprudence  (vol.  1, 
194,  §  171),  as  follows:  'It  is  not  suffi- 
cient that  there  should  be  a  mere  float- 
ing and  indefinite  intention  to  execute 
the  power,  without  some  steps  to  give  it 
legal  effect.  Some  steps  must  be  taken, 
or  some  acts  done,  with  this  sole  and  de- 
finite intention,  and  be  such  as  are  prop- 
erly referable  to  the  power.* "  Mitchell 
V.    Denson,   29    Ala.   327,   329. 

§  80.  Setting  Aside  Sale  under  Power. 

As  to  sale  by  agent  under  power  of 
attorney,  see  the  title  PRINCIPAL  AND 
AGENT.  As  to  sale  by  executor,  see  the 
title  EXECUTORS  AND  ADMINIS- 
TRATORS. As  to  sale  by  trustee,  see 
the  title  TRUSTS.  As  to  sale  by  mort- 
gagee, see  the  title  MORTGAGES. 

Sale  by  Administrators. — When  admin- 
istrators c.  t.  a.  undertake  to  sell  lands 
of  the  testator  under  a  power  conferred 
on  the  executors  by  the  will,  a  court  of 
equity  will  not  entertain  a  bill  by  lega- 
tees entitled  with  two  of  the  defendants 
to  the  whole  estate,  to  set  aside  the  sale, 
thougb  alleged  to  be  fraudulent  as  to 
plaintiffs  as  such  a  sale  is  entirely  void. 
Posey  V.  Conaway,  10  Ala.  811. 
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§  il.  Rights  and  LiabilitieB  of  Purchas- 


As  to  rights  and  liabilities  of  purchas- 
ers under  sale  by  executors,  see  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS. As  to  sales  by  trustee,  see  the 
title  TRUSTS.  As  to  sale  under  mort- 
gage, see  t9ie  title  MORTGAGES. 

Estate  or  Interest  Acquired  by  Pur- 
chaser.— A  testatrix,  who  owned  an  es- 
tate in  reversion  or  remainder  in  certain 
land,  subject  t6  the  life-estate  of  her 
mother,  by  her  will  conferred  upon  her 
executor  "full  power  to  purchase  and  sell 
any  property  he  may  think  necessary  and 
proper."  Held,  that  the  power  of  sale 
authorized  the  executor  to  sell  and  vest 
in  the  purchaser,  all  the  estate  and  in- 
terest of  the  testatrix  in  said  land  at  the 


time  of  her  death,  but  that  such  convey- 
ance would  not  confer  a  right  of  posses- 
sion until  the  termination  of  the  life  es- 
tate. Hairston  v.  Dobbs,  80  Ala.  £^89,  2 
So.  147. 

Under  Code  18W,  §  1046,  providing  that 
when  an  absolute  power  of  disposition, 
not  accompanied  by  any  trust,  is  given 
to  the  owner  of  an  estate  for  life,  the 
estate  is  changed  into  a  fee  as  to  pur- 
chasers, a  purchaser  from  a  life  tenant 
•with  power  to  sell  must,  to  acquire  the 
fee,  dhow  that  he  purchased  from  the 
life  tenant,  not  only  his  estate,  but  the 
entire  property,  as  the  life  tenant  may 
exercise  his  discretion  in  selling  the  life 
estate  oinly,  leaving  the  remainder  for 
those  entitled  thereto.  Cramton  v.  Rut- 
ledge,  50  So.  900,  1*63  Ala.  #1:9. 


PracticaUe   Care. 

See  the  titles  CARRIERS;  MASTER  AND  SERVANT. 

Practical  Instructions. 

See  the  titles  CARRIERS;  MASTER  AND  SERVANT.    As  to  construction  of  con- 
tracts, see  the  title  CONTRACTS. 

Practical   Location. 

See  the  title  BOUNDARIES. 

Practice — ^Procedure. 

As  to  practice  in  civil  actions  or  proceedings,  in  criminal  prosecutions,  in  or  by 
particular  courts  or  tribunals,  or  in  exercise  of  particular  jurisdiction  either  limited 
or  special,  and  as  to  particular  remedies  in  or  incident  to  actions,  or  particular  pro- 
ceedings in  action,  see  the  various  specific  titles  throughout  thi«  work.  As  to  pro- 
cedure on  review,  see  the  appropriate  titles,  such  as  APPEAL  AND  ERROR;  CER- 
TIORARI; CRIMINAL  LAW;  EXCEPTIONS,  BILL  OF;  JUDGMENT;  JUS- 
TICES OF  THE  PEACE;  NEW  TRIAL;  REVIEW.  As  to  bill  of  review,  see  the 
title  EQUITY. 

Practicing  Attorney. 

See  the  title  ATTORNEY  AND  CLIENT 

Practicing  Physician  or  Surgeon. 

See  the  title  PHYSICIANS  AND  SURGEONS. 
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Prayer  for  Appeal. 

See  the  titles  APPEAL  AND  ERROR;  CRIMINAL  LAW;  JUSTICES  OF  THE 

PEACE. 


Prayer   for   Instructions. 

See  the  titles  CRIMINAL  LAW;  TRIAL. 

Prayer  for  Judgment. 

See  the   titles   APPEAL  AND    ERROR;    EQUITY;   PLEADING. 


Prayer  for   Relief. 

See  the  titles  BANKRUPTCY;   EQUITY;  JUDGMENT;   PLEADING;  and   other 

appropriate  specific  titles. 

Preachers. 

See  the  titles  CHARITIES;  RELIGIOUS  SOCIETIES. 

PreamUe. 

See  the  title  STATUTES. 

Precatory  Trust 

See  the  titles  TRUSTS;  WILLS. 

Precatory  Words. 

See  the  title  WILLS. 

Precedents. 

See  the  titles  ACTION;  COURTS. 

Precincts. 

See   the   titles   COUNTIES;   ELECTIONS;   MUNICIPAL  CORPORATIONS. 

Predicate. 

See   the   titles   CRIMINAL   LAW;   EVIDENCE.     As   to  predicate   for   impeaching 

testimony,  see  the  title  WITNESSES. 

Preemption. 

See  the  titles  ADVERSE  POSSESSION;  PUBLIC  LANDS. 
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Preexisting  Debt. 

Sec  the  titles  BILLS  AND  NOTES;  BONDS;  CHATTEL  MORTGAGES;  EX- 
ECUTION; FRAUDULENT  CONVEYANCES;  MORTGAGES;  SALES; 
VENDOR  AND  PURCHASER. 

Preferences. 

See  the  titles    ASSIGNMENTS    FOR    BENEFIT     OF    CREDITORS;     BANK- 
RUPTCY;  CORPORATIONS;  FRAUDULENT  CONVEYANCES. 

Preferred  Causes. 

See  the  titles  APPEAL  AND  ERROR;  TRIAL. 


Preferred  Stock. 

See  the  title  CORPORATIONS. 

Prefixes. 

See  the  title  NAMES. 

Pl^gnancy. 

See   the   titles   ABORTION;    DIVORCE;    HOMICIDE;   MARRIAGE. 

Pl-egnant  Negative. 

See  the  title  PLEADING. 

Prejudice. 

See  the  titles  APPEAL  AND  ERROR;  ARBITRATION  AND  AWARD;  CON- 
TIXUANCE;  CRIMINAL  LAW;  GRAND  JURY;  JUDGES;  JUDGMENT;  JURY; 
XEW  TRIAL;  VENUE. 

As  to  appeals  as  prejudice  to  jury,  see  the  titles  CRIMINAL  LAW;  TRIAL.  As 
to  dismissal  without  prejudice,  see  the  title  DISMISSAL  AND  NONSUIT; 
EQUITY.  As  to  admission  of  evidence  without  prejudice,  see  the  titles  CRIMINAL 
LAW;  EVIDENCE. 

Preliminary   Complaint. 

See  the  titles  CONSTITUTIONAL  LAW;  CRIMINAL  LAW. 

Preliminary  Examination. 

See  the  titles  CONSTITUTIONAL  LAW;  CRIMINAL  LAW;  DISCOVERY. 

Preliminary   Injunction. 

See  the  title  INJUNCTION,  and  cross  references  there  given. 
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Preliminary  Proceedings. 

See  the  titles  CRIMINAL  LAW;  INTOXICATING  LIQUORS;  TRIAL. 

Preliminary  Proof. 

See  the  titles  CRIMINAL  LAW;  EVIDENCE.    As  to  proof  of  loss  under  insurance 

policies,  see  the  title  INSURANCE. 

Premature  Action. 

See  the  titles  ABATEMENT  AND  REVIVAL;  ACTION;  ATTACHMENT;   and 

other  appropriate  specific  titles. 

Premature  Appeal. 

» 

See  the  title  APPEAL  AND  ERROR. 

Pl^mature   Appearance. 

See  the  title  APPEARANCE. 

Premature   Judgment. 

See  the  title  JUDGMENT. 

Premature  Motion  for  Cost 

See  the  title  COSTS. 

Premattire  PajrmenL 

See  the  titles  BILLS  AND  NOTES;  PAYMENT. 

Premature  Return. 

See  the  titles  ATTACHMENT;  EXECUTION;  PROCESS. 

Premature  Trial. 

See  the  titles  APPEAL  AND  ERROR;  CRIMINAL  LAW. 

Premeditation. 

See  the  titles  CRIMINAL  LAW;  HOMICIDE. 

•  Premises. 

See  the  titles  DEEDS;  HOMESTEAD;  INSURANCE;  LANDLORD  AND  TEN- 
ANT; MORTGAGES. 
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Premium  Notes. 

See  the  titles  BILLS  AND  NOTES;  INSURANCE. 

Premiums* 

See  the  titles  GAMING;  LOTTERIES;  USURY. 
As  to  insurance  premium,  see  the  title  INSURANCE. 

Preponderance  of  Evidence. 

See  the  title  EVIDENCE.    And  see  the  various  specific  titles  throughout  this  work. 
As  to  review  of  finding  on  evidence,  of  verdict  or  weight  of  evidence,  see  the  title 

APPEAL  AND  ERROR. 

Prerogative  Court. 

See  the  title  COURTS. 

Prerogative   Writ 

Sec  the  titles  CERTIORARI;  HABEAS  CORPUS;  MANDAMUS;  NE  EXEAT; 

PROHIBITION;  QUO  WARRANTO. 

Prescription. 

See  the  titles  ADVERSE  POSSESSION;  EASEMENTS;  LIMITATION  OF 
.ACTIONS;  MINES  AND  MINERALS;  PARTY  WALLS;  WATERS  AND  WA- 
TERCOURSES. 

As  to  sufficiency  of  title  by  prescription,  see  the  titles  EJECTMENT;  QUIETING 

TITLE;  TRESPASS. 

Presentation. 

As  to  presentation  of  particular  instruments,  bills,  bonds,  claims,  credits,  etc.,  see 
the  various  specific  titles,  such  as  ASSIGNMENTS  FOR  BENEFIT  OF  CRED- 
ITORS; BANKRUPTCY;  BANKS  AND  BANKING;  BILLS  AND  NOTES;  CAR- 
RIERS; EXECUTORS  AND  ADMINISTRATORS;  MUNICIPAL  CORPORA- 
TIONS; RECEIVERS;  TRUSTS;  etc.  As  to  presentation  of  ground  for  review, 
see  the  titles  APPEAL  AND  ERROR;  CRIMINAL  LAW;  JUSTICES  OF  THE 
PEACE. 

Presentment. 

See  the  titles  GRAND  JURY;  INDICTMENT  AND  INFORMATION. 

« 

Presentment   of   Bill   or   Note. 

See  the  title  BILLS  AND  NOTES. 

President. 

As  to  presidents  of  the  United  States,  see  the  titles  CONSTITUTIONAL  LAW; 
UNITED  STATES.  As  to  presidents  of  particular  corporations,  banks,  etc.,  see 
ihe  titles  BANKS  AND  BANKING;  CORPORATIONS. 
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Press. 

See    the    titles    CONSTITUTIONAL   LAW;    CONTRACTS;    NEWSPAPERS. 

Presumptions. 

See  the  titles  CRIMINAL  LAW;  EVIDENCE,  and  see  the  various  appropriate 
specific  titles  throughout  this  work.  As  to  presumptions  on  appeal  or  writ  of  error, 
see  the  titles  APPEAL  AND  ERROR;  CRIMINAL  LAW.  As  to  presumptions  on 
certiorari,  see  the  title  CERTIORARI.  As  to  pleading  matters  of  presumption  in 
civil  and  criminal  proceedings,  see  the  titles  INDICTMENT  AND  INFORMA- 
TION; PLEADING. 

Pretense. 

See  the  titles  FALSE  PRETENSES;  FRAUD. 

Pretermitted  Children. 

See  the  title  DESCENT  AND  DISTRIBUTION. 

Pretium  Affectionis. 

See  the  title  DAMAGES. 

Prevailing  Parties. 

See  the  title  COSTS. 

Preventing  Justices. 

See  the  titles  BREACH  OF  THE  PEACE;  CRIMINAL    LAW;    DISORDERLY 

CONDUCT. 

Prevention  of  Cruelty,   Society  for. 

See  the  title  ANIMALS. 

Preventive  Relief. 

See  the  title  INJUNCTION. 

Prima  Facie   Evidence. 

See  the  title  EVIDENCE. 

Primary  and  Secondary  Evidence. 

See  the  titles  CRIMINAL  LAW;  EVIDENCE. 

Primary  Elections. 

See  the  titles  CONSTITUTIONAL  LAW;  ELECTIONS. 

Principal  and  Accessory. 

See  the  titles  CRIMINAL  LAW;  INDICTMENT  AND  INFORMATION.  And 
see  the  various  specific  criminal  titles,  such  as  ASSAULT  AND  BATTERY;  HOM- 
ICIDE; RAPE;  etc. 
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PRINCIPAL  AND  AGENT. 

I.  The  Relation. 

(A)  Creation  and  Existence. 

§  1.  Nature  of  the  Relation  in  General. 

§  2.  Agency  Distinguished  from  Other  Relations. 

§  3.  Capacity  to  Act  as  Agent. 

§  4.  Appointment  of  Agent. 

§  5.  In  General. 

^  6.  -; Letters  or  Power  of  Attorney  under  Seal. 

§  7.  Implied  Agency. 

§  7  (1)  Conduct  of  Parties  in  General.    ' 

§  7  (2)  Transactions  Relating  to  Loans  and   Negotiable  In- 
struments. 
§     8.  Joint  Agents. 
§     9.  Subagency. 
§  10.  Evidence  of  Agency. 

§  11.  Presumptions  and  Burden  of  Proof. 

§  12.  Admissibility   in   General. 

§  12  (1)  In  General. 

§  12  (2)  Course  of  Dealing  and  Other  Transactions. 

§  13.  Testimony  of  Agent. 

§  14.  Declarations  and  Acts  of  Agent. 

§  14  (1)  In  General. 

§  14  (2)  Admissibility  as  Dependent  on  Admission  of  Other 
Evidence. 
§  15.  Weight  and  Sufficiency. 

§  15   (1)  Character  and  Evidence  Necessary. 

§  15  (2)  Facts  Showing  Agency  in  General. 

§  15  (3)  Facts  Showing  Agency  for  Purchase  or  Sale  of  Prop- 
erty. 
§  16.  Questions  for  Jury. 
§  17.  Estoppel  to  Assert  or  Deny  Agency. 
§  18.  Scope  and  Extent  of  Agency. 
§  19.  Modification. 

(B)  Termination. 

§  20.  Fulfillment  of  Purpose. 
§  21.  Revocation  by  Principal. 

§  22.  Right  to  Revoke  in  General. 

§  23.  Agency  Coupled  with  Interest. 

§  24.  Acts  Constituting  Revocation  in  General. 

§  25.  Damages  for  Revocation. 

§  26.  Death  of   Principal. 
§  27.  Renunciation  by  Agent. 
§  28.  Death  of  Agent. 

n.  Mutual  Rights,  Duties  and  Liabilities. 

(A)  Execution  of  Agency. 
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§  29.  Duties  of  Principal. 

§  30.  Nature  of  Agent's  Obligation. 

§  31.  Authority  Conferred  as  between  Principal  and  Agent. 

§  32. Construction  of  Letters  or  Powers  of  Attorney. 

§  33.  Implied  Authority. 

§  34.  Delegation  or  Substitution. 

§  35.  Mode  of  Executing  Authority. 

§  36.  Skill  and  Care  Required. 

§  37.  Custody  and  Care  of  Principal's  Property. 

§  37  (1)  In  General. 

§  37  (2)  Investments  or  Loans. 
.  §  38.  Sale  or  Other  Disposition  of  Principal's  Property  and  Pro- 
ceeds Thereof. 

§  38  (1)  Authority  and  Duty  of  Agent  in  General. 

§  38  (2)  Price  and  Terms  of  Sale. 
§  39.  Collection  of  Debts  Due  Principal. 

§  39  (1)  Authority,  Duty,  and  Liability  of  Agent  in  General. 

§  39  (2)  Medium  of  Payment. 
§  40.  Individual  Interest  of  Agent. 

§  40  (1)  In  General. 

§  40  (2)  Agent  to  Sell,  Selling  to  Himself. 

§  40  (3)  Agent  to  Purchase  Buying  from  Himself. 

§  40  (4)  Purchases  by  Agent  for  Himself. 

§  40  (5)  Acquisition  of  Adverse  Right  oJ-  Title. 

§  40  (6)  Transactions  after  Termination  of  Agency. 
§  4L  Fraud. 

§  42.  Conversion  or  Embezzlement. 
§  43.  Subagents. 
§  44.  Joint  Agents. 

§  45.  Repudiation  or  Ratification  of  Agent's  Acts. 
§  46.  Estoppel  as  between  Principal  and  Agent. 
§  47.  Indemnity  to  Agent  from  Liability  to  Third  Persons. 
§  48.  Actions  for  Accounting. 

§  48  (1)  Rights  of  Action,  Defenses  and  Conditions  Precedent. 

§  48  (2)  Nature  and  Form  of  Remedy. 

§  48  (3)  Weight  and  Sufficiency  of  Evidence. 
§  49.  Actions  for  Negligence  or  Wrongful  Acts  of  Agent. 

§  49  (1)  Rights  of  Action  and  Defenses. 

§  49  (2)  Conditions  Precedent. 

§  49  (3)  Evidence. 

§  49  (4)  Questions  for  Jury. 

§  49  (5)  Instructions. 

§  49  (6)  Judgment  and  Measure  of  Damages. 
(B)  Compensation  and  Lien  of  Agent. 

§  50.  Right  to  Compensation  in  General. 

§  50  ( 1 )  In  General. 

§  50  (2)  Termination  of  Agency. 
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§  51.  Amount  of  Salary  or  Commission. 

§  52.  Reimbursement  of  Advances,  Expenses  and  Losses. 

§  53.  Actions  for  Compensation. 

§  53  (1)  Pleading. 

§  53  (2)  Admissibility  of  Evidence. 

§  53  (3)  Instructions. 

m.  Bights  and  Liabilities  as  to  Third  Persons. 

(A)  Powers  of  Agents. 

§  54.  Representation  of  Principal. 

§  55.  In  General. 

§  56.  General  Agency. 

§  57.  Special  Agency. 

§  58.  Express  Authority. 

§  59.  In  General. 

§  60.  Construction  of  Letters  or  Powers  of  Attorney. 

§  61.  Implied  and  Apparent  Authority. 

§  62.  In  General. 

§  63.  Principal's  Property  and  Business. 

§  63  (1)  Possession  of  Property. 

§  63  (2)  Lease  of  Property. 

§  63  (3)  Pledge  of  Property. 

§  63  (4)  Transaction  of  Business  for  Principal  in  General. 

§  64.  Contracts  in  General. 

§  65.  Contracts  for  Employment. 

§  66.  Purchases,  Sales  and  Conveyances. 

§  66  (1)  Purchases  in  General. 

§  66  (2)   Existence  of  Authority  to  Sell  or  Convey. 

§  66  (3)  Acquiescence  or  Approval  of  Principal. 

§  66  (4)   Purpose  and  Terms  of  and  Consideration  for  Sale 
or  Conveyance. 

§  66  (5)  Sale  on  Credit. 

§  66  (6)  Conditions  in  Contract  of  Sale. 

§  66  (7)  Exchange  of  Property. 

§  66  (8)  Release  or  Modification  of  Contract. 

§  67.  Warranties. 

§  68.  Collection  of  Debts  Due  Principal. 

§  68  ( 1 )  In  General. 

§  68  (2)  Authority  to  Collect  in  General. 

§  68  (3)  Authority  of  Sales  Agent. 

§  68  (4)  Medium  of  Payment  in  General. 

§  68  (5)  Payment  of  Agent's  Indebtedness. 

§  68  (6)  Authority  to  Credit  or  Receipt  for  Amount. 

§  69.  Deposits  and  Payments. 

§  70.  Loans  and  Securities. 

§  71.  Negotiable  Instruments. 

§  71   (1)  Execution  of  Notes. 

§  71   (2)  Indorsement  of  Negotiable  Instruments. 
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§  72.  Guaranty  and  Suretyship. 

§  73.  Release,  Settlement,  Compromise,  or  Forbearance. 

§  73  (1)  Release  in  General. 

§  73  (2)  Release  of  Liens  and  Securities. 

§  73   (3)  Extension  of  Time. 

§  74.  Submission  to  Arbitration. 

§  75.  Representations. 

§  76.  Undisclosed  Limitation  of   Authority. 

§  77,  Necessity  of  Writing  or  Seal  to  Confer  Power. 

§  78.  Evidence  as  to  Authority. 

§  79.  Presumptions  and  Burden  of  Proof. 

§  79  (1)  In  General. 

§  79  (2)   Sale  and  Transfer  of  Property  in  General. 

§  79  (3)  Guaranties  and  Warranties. 
§  80.  Admissibility  in  General. 

§  80  (1)  In  General. 

§  80  (2)   Parol  Evidence. 

§  80  (3)  Letters. 

§  80  (4)  Evidence    of    Other    and    Similar    Transactions    by 

Agent. 

§  81.  Testimony  of  Agent. 

§  82.  Declarations  and  Acts  of  Agent. 

§  82  (1)  Declarations  and  Acts  in  General. 

§  82  (2)  Declarations  Accompanying  Acts. 

§  83.  Weight  and  Sufficiency. 

§  84.  Questions  for  Jury. 

§  84  (1)  In  General. 

§  84  (2)  Contracts  in  General. 
§  85.  Acting  in  Principal's  Name. 

§  85  (1)   In  General. 

§  85  (2)  Contracts  in  General. 

§  85  (3)   Negotiable   Instruments. 

§  85  (4)  Deeds. 
§  86.  Rights  Acquired. 
§  87.  Liabilities  Incurred. 

§  88.  Agent's  Acts  in  General. 

§  89.  Agent's  Contracts. 

§  90.  Credit  Given  to  Agent. 

§  91.  Agent  for  Both  Parties. 

§  92.  Liabilities  of  Agent. 

§  92  (1)  In  General. 

§  92  (2)  Contracts  in  Name  of  Agent. 

§  92  (3)   Payments  to  or  by  Agent. 

§  92  (4)  Credit  Given  to  Agent. 
(B)  Undisclosed  Agency. 

§  93.  Duty  to  Disclose  Agency. 
§  94.  Acting  in  Agent's  Name. 
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§  95.  Effect  in  General. 

§  96.  Execution  of  Written  Instruments. 

§  97.  Constructive  Notice  and  Facts  Putting  Third  Persons  on  In- 
quiry. 
§  98   Rights  of  Undisclosed  Principal. 

§  98  (1)  In  General. 

§  98  (2)  Contracts  of  Sale  or  Purchase. 

§  98  (3)  Contracts   for  Transportation. 

§  98  (4)  Rights  and  Equities  of  Third  Person  against  Agent. 

§  98  (5)  Payment  to  Agent. 
§  99.  Liabilities  of  Undisclosed  Principal. 

§  99  (1)  In  General. 

§  99  (2)  Election  to  Hold  Principal  or  Agent. 
§  100.  Liabilities  of  Agent  of  Undisclosed  Principal. 

§  100  (1)  In  General. 

§  100  (2)  Contracts  of  Purchase  or  Sale. 

(C)  Unauthorized  and  Wrongful  Acts. 

§  101.  Duty  to  Disclose  or  Ascertain  Authority. 

§  101   (1)  Duty  to  Disclose  Authority. 

§  101   (2)  Duty  to  Ascertain  Authority  in  General. 

§  101   (3)  Special  Agency. 
§  102.  Knowledge  or  Notice  of  Extent  of  Authority. 

§  102  (1)  In  General. 

§  102  (2)  Constructive  Notice  and  Facts  Putting  Third    Per- 
sons on  Inquiry. 

§  102  (3)  Effect  of  knowledge  or  Notice. 

§  102  (4)  Effect  of  Want  of  Notice. 
§  103.  Unauthorized  Assumption  of  Agency. 
§  104;  Effect  of  Exceeding  Authority  in  General. 

§  104  (1)  In  General. 

§  104  (2)  Liabilities  of  Agent. 
§  105.  Acting  after  Termination  of  Authority. 
§  106.  Unauthorized  Contracts  of  Agent. 

§  106  (1)  Rights  and  Liabilities  of  Principal  in  General. 

§  106  (2)  Contracts  in  Writing. 

§  106  (3)  Liabilities  of  Agent. 
§  107.  Representations  of  Agent. 
§  108.  Acting  for  Parties  Adversely  Interested. 
§  109.  Fraud  of  Agent. 
§  110.  Negligence  or  Wrongful  Acts  of  Agent. 

§  110  (1)  Rights  and  Liabilities  of  Principal. 

§  110  (2)  Liabilities  of  Agent. 
§  111.  Repudiation  by  Principal. 

(D)  Ratification. 

§  112.  Nature  and  Grounds  in  General. 
§  112  (1)  In  General. 
§  112  (2)  Necessity  for  New  Consideration. 
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§  112  (3)  Power  of  Agent  to  Ratify  His  Own  Acts. 
§  113.  Acts  Capable  of  Ratification. 
§  114.  Knowledge  of  Facts.  '   . 

§  114  (1)  In  General. 

§  114  (2)  Particular  Contracts  or  Transactions. 
§  115.  Implied  Ratification. 

§  116.  In  General. 

§  117   Acquiescence. 

§  117  (1)  In  General. 

§  117  (2)  Failure  to  Repudiate  Agent's  Acts  or  Delay  in  Re- 
pudiating. 
§  118.  Acceptance  of  Benefits. 

§  118  (1)  Contracts  and  Transactions  in  General. 

§  118  (2)  Negotiable  Instruments  and  Loans. 

§  118  (3)  Leases. 

§  118  (4)   Property  Acquired  or  Purchased  by  Agent. 

§  118  (5)  Suit  for  Benefits  or  Attempt  to  Enforce  Contract. 
§  119.  Ratification  in  Part. 
§  120.  Evidence  of  Ratification. 

§  120  (1)  Burden  of  Proof. 

§  120  (2)  Admissibility. 

§  120  (3)  Weight  and  Sufficiency. 
§  121.  Questions  for  Jury. 
§  122   Operation  and  Effect. 

§  122  (1)  In  General. 

§  122  (2)  Agent's  Contracts. 

§  122  (3)  Retroactive  Operation  and  Intervening  Rights. 
§  123.  Retraction. 

(E)  Notice  to  Agent. 

§  124.  Imputation  to  Principal  in  General. 

§  124  (1)   In  General. 

§  124  (2)  Agent's  Acts  or  Agreements. 

§  124  (3)  Notice  of  Particular  Facts. 
§  125.  Scope  of  Agency  or  Authority. 

§  125  (1)   In  General. 

§  125  (2)  Employees  or  Messengers. 
§  126.  Time  of  Notice  to  Agent. 
§  127.  Adverse  Interest  of  Agent. 
§  128.  Evidence  of  Knowledge. 

(F)  Actions. 

§  129.  Rights  of  Action  by  Principal  or  Agent  or  Both. 

§  129  (1)  Actions  by  or  in  the  Name  of  Principal  or  Agent  in 

General. 
§  129  (2)  Actions  by  or  in  the  Name  of  Principal  or  Agent 

on  Agent's  Contracts. 
§  129  (3)  Actions  for  Fraud  Practiced  on  Agent. 
§  129  (4)  Actions  on  Lease. 
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§  130.  Rights  of  Action  against  Principal  or  Agent  or  Both. 
§  131.  Defenses  against  Principal  or  Agent. 
§  132.  Parties. 
§  133.  Pleading. 

§  133  (1)  Complaint. 

§  133  (2)  Answer  in  General. 

§  133  (3)  Issues,  Proof  and  Variance. 
§  134.  Evidence. 

134  (1)  Admissibility. 
134  (2)  Weight  and  Sufficiency. 
§  135.  Trial. 

§  136.  Questions  for  Jury. 

§  137.  ■-  Instructions. 

§  137  (1)  In  General. 

§  137  (2)  As  to  Agent's  Authority. 

§  137  (3)  As  to  Ratification. 

Cross  References, 

See  the  titles  ATTORNEY  AND  CLIENT;  BANKS  AND  BANKING;  BRO- 
KERS; CARRIERS;  CONTRACTS;  CORPORATIONS;  FACTORS;  HUSBAND 
AND  WIFE;  INSURANCE;  MASTER  AND  SERVANT;  OFFICERS;  PARENT 
AND  CHILD;  PRINCIPAL  AND  SURETY;  TRUSTS. 

As  to  nature  of  an  action  against  a  principal  by  an  agent  on  the  implied  promise 
of  indemnity  for  the  consequence  of  an  act  not  manifestly  illegal,  see  the  title  AC- 
TION. As  to  authority  of  agent  to  enter  appearance  for  principal,  see  the  title 
APPEARANCE.  As  to  acts  and  statements  of  agents  as  res  gestae,  see  the  title 
EVTDENCE.  As  to  agency  as  between  partners,  see  the  title  PARTNERSHIP. 
As  to  action  against  agent  for  malicious  prosecution  in  name  of  principal,  see  the 
litie  MALICIOUS  PROSECUTION. 


I.  THE  RELATION. 

(A)  CREATION  AND  EXISTENCE. 
§  1.  Nature  of  the  Relation  in  General 

**The  vital  principle  of  the  law  of  agency 
lies  in  the  legal  identity  of  the  agent  and 
the  prin<:ipal,"  created  by  contract  or  by 
law,  as  the  case  may  be.  Comer  v.  ^Bank- 
head,  70  Ala.  493,  495. 

An  agent  is  one  who  undertakes  to 
transact  some  business  or  to  manage 
some  affair  for  another  by  the  author- 
ity of  the  latter  and  to  account  to  it;  and 
the  word  "agent,"  as  employed  in  the 
statute  punishing  embezzlement  by  an 
^ent,  imports  a  principal  and  implies  em- 
ployment, service,  delegated  authority  to 
do  something  in  the  name  and  stead  of 
the  principal.  Echols  v.  State,  46  So.  347, 
158  Ala.  48;  PuUam  v.  State,  78  Ala.  31. 

Fiduciary  Relation. — "The  relation  of 
Adams  towards  the  complainant,  *  Sayre, 
was    clearly   a    fiduciary   one.     He    was 


Sayre*s  agent,  having  the  control  and  pos- 
session of  the  mortgaged  property,  and 
performing  the  duty  of  managing  and 
renting  the  same,  collecting  rents,  and 
paying  taxes  and  insurance.  He  was  al- 
so the  authorized  agent  of  Sayre,  the 
mortgagor,  to  effect  a  sale  of  the  prop- 
erty. He  resided  in  the  city  of  Mont- 
gomery, where  the  property  was  situated, 
while  his  principal  resided  some  distance 
from  the  city,  in  the  country.  Such  an 
agency  carries  with  it  the  duties  exacted 
by  law  from  fiduciary  characters."  Ad- 
ams V.  Sayre,  70  Ala.  SI®,  326. 

Meeting  of  Minds. — "In  order  to  consti- 
tute an  agency,  it  requires  the  concur- 
rence of  the  minds  of  both  the  principal 
and  the  agent.  Western  Union  Tel.  Co. 
V.  Adams,  154  Ala.  657,  46  So.  228;  Heath- 
coat  V.  Western  Union  Tel.  Co.,  156  Ala. 
339,  47  So.  139;  S.  C,  149  Ala.  623,  43  So. 
117;  Western  Union  Tel.  Co.  v.  Adair, 
115   Ala.   441,   22   So.    73."     Western   Un- 
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ion  Tel.    Co.  v,   Northcutt,   1S8  Ala.   539, 
48   So!   553,  560. 

Actual  Agency  Unaffected  by  Contrary 
Agreements. — If  the  facts  establish  the 
relation  of  principal  and  agent  as  a  mat- 
ter of  law,  the  intention  of  the  parties  is 
immaterial,  and  the  character  of  the  re- 
lation is  not  affected  by  any  agreement 
of  the  paKies  that  an  agency  between 
them  does  not  exist  or  that  some  other 
relation  does  exist.  Minto  v.  Moore,  1 
Ala.  App.  556,  55  So.  542,  544. 

§  8.  Agency  Distinguished  from  Other  Re^ 
lations. 

See  the  titles  CONTRACTS;  SALES; 
VENDOR  AND  PURCHASER. 

Mere  servants,  performing  manual 
service,  are  not  agents.  Gibson  v.  J. 
Snow  Hardware  Co.,  94  Ala.  346,  10  So. 
304. 

Contractors^ — ^"A  contractor,  whether 
subordinate  or  principal,  is  not  the 
agent  or  servant  of  his  employer,  in  rela- 
tion to  anything  but  the  specific  results 
which  he  undertakes  to  produce.  His 
employer,  therefore,  is  not  responsible  to 
third  persons  for  his  negligence,  or  for 
that  of  his  servants,  agents,  or  subcon- 
tractors, in  the  execution  of  the  work." 
Holt  V,  Whatley,  51  Ala.  569. 

Buyer  and  Seller. — The  relation  of  prin- 
cipal and  agent  did  not  exist,  so  as  to 
sustain  a  conviction  for  embezzlement, 
under  Code  1907,  §  6831,  punishing  any 
agent,  etc.,  who  embezzles  money  depos- 
ited with  him,  where  accused  agreed  to 
make  a  suit  of  clothes  for  a  sum,  part  of 
which  was  to  be  paid  in  advance  and  the 
rest  in  the  future,  but  refused  to  deliver 
the  clothes  after  the  cash  payment  was 
made,  except  upon  additional  payments, 
and  also  refused  to  return  the  payment 
made;  the  relation  of  the  parties  being 
that  of  the  buyer  and  seller.  Echols  v. 
State.  158  Ala.  48,  48  So.  347. 

Options. — Plaintiff,  in  consideration  of 
$5,000,  by  power  of  attorney  appointed 
M.  its  agent  to  sell  certain  lands  at  any 
time  within  30  days,  at  a  price  not  less 
than  $500,000.  Held,  that  the  contract 
was  not  one  of  option,  but  of  agency, 
though  in  the  event  of  sale  the  $5,000  was 
to  be  applied  on  the  purchase  price 
Miller  v,  Louisville  &  N.  R.  Co.,  83  Ala. 
274,  4  So.  842. 


§  3.  Capacity  to  Act  as  Agent. 

"Any  one,  except  a  lunatic,  imbecile,  or 
child  of  tender  years,  may  be  an  agent 
for  another.  It  is  said  by  an  eminent 
author  and  jurist,  that  'it  is  by  no  means 
necessary  for  a  person  to  be  sui  juris,  or 
capable  of  acting  in  his  or  her  own  right, 
in  order  to  qualify  himself  or  herself  to 
act  for  others.  Thus,  for  example, 
monks,  infants,  femes  covert,  persons  at- 
tainted, outlawed  or  excommunicated, 
villians  and  aliens,  may  be  agents  for 
others.'  Story's  Agency,  §§  6,  7,  9^." 
Lyon  &  Co.  v.  Kent,  etc.,  Co.,  45  Ala. 
656,  663. 

Slaves. — ^A  slave-  may  act  as  the  agent 
of  his  owner  or  hirer.  Governor  v. 
Daily,  14  Aal.  469,  471;  Powell  v.  State, 
27  Ala.  51;  Stanley  v.  Nelson,  28  Ala.  514; 
Lyon  &  Co.  v.  Kent,  etc.,  Co.,  45  Ala. 
656. 

§  4.  Appointment  of  Agent. 
§  5. In  General. 

An  agreement  between  A.  and  B.  that 
A.  should  purchase  property  at  a  sale  for 
the  benefit  of  B.'s  creditors,  and  allow  it 
to  remain  with  B.  to  resell  and  reimburse 
A.,  and  retain  the  surplus,  if  any,  does 
not  make  A.  the  agent  of  B.  Haynes  v. 
Crutohfield,  7  Ala.  189. 

Designating  Person  to  Receive  Notice. 

— Where  a  shipper  told  a  railroad  agent 
that  certain  persons  were  his  agents  to 
receive  and  remove  the  goods,  and  that 
on  arrival  the  railroad  agent  might  no- 
tify a  third  person,  who  would  notify  the 
shipper's  agents,  such  third  person  was 
the  shipper's  agent  to  receive  notice,  re- 
gardless of  the  fact  that  the  railroad 
agent  also  undertook  to  notify  the  agents 
who  were  to  remove  the  goods,  but  did 
not  do  so.  Hearn  v.  Louisville,  etc.,  R. 
Co.,  6  Ala.  App.  483,  60  So.  600. 

A  contract  binding  a  carrier  to  deliver 
freight  at  a  particular  place  to  the  ship- 
per's order,  and  to  notify  third  persons 
at  its  destination  of  its  arrival,  made  the 
latter  the  agents  of  the  shipper  to  receive 
notice.  Southern  Ry.  Co.  v.  W.  T.  Ad- 
ams Mach.'Co.,  51  So.  779,  165  Ala.  436. 

Agreement  to  Ship  Cotton  to  Exclu- 
sive Seller.— Where  a  bank,  whioh  was 
making  advances  upon  cotton,  stipulated 
with  a  shipper  of  that  article  that  he 
should    ship    only    to    the    agents    of    the 
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bank,  who  were  to  sell,  the  stipulation 
made  the  agents  of  the  bank,  pro  re  nata, 
agents  of  the  shipper,  and  an  account  of 
sales,  duly  furnished  by  such  agents  to 
their  principal,  is  evidence  against  the 
shipper.  Ball  v.  Bank  of  Alabama,  8  Ala. 
590. 

Telephoning  for  Another  under  In- 
structionsw — ^An  agent  for  a  shipper  of 
goods  making  an  inquiry  over  the  tele- 
phone as  to  the  arrival  of  goods  directed 
what  other  persons  should  say,  while  he 
stood  at  their  elbo^,  and  an  operator  at 
a  telephone  connection  repeated  the  in- 
quiry to  the  carrier's  agent.  Held,  that 
the  persons  who  spoke  for  the  agent  and 
such  operator  were  mere  instrumentali- 
ties or  parts  of  the  telephone  connection 
between  him  and  the  carrier.  Southern 
R.  Co.  V.  Adams  Mach.  Co.,  165  Ala.  436, 
51  So.  779. 

§  6.  Letten  or  Power  of  Attiorney 

under  Seal. 

See  the  title  POWERS. 

A  written  instrument  in  form:  "This  is 
to  certify  that  C.  D.  is  appointed  my  le- 
gal and  lawful  agent  to  sell  any  of  my 
lands  in  Tallapoosa  county  to  M.  G.,  and 
to  sign  my  name  to  any  deed  or  bond,  and 
it  shall  stand  good  in  law  as  though  I 
had  signed  it  myself," — signed  by  "S.  A. 
Phillpis,  Executrix,"  is  a  valid  power  of 
attorney.  Phillips  v.  Hornsby,  70  Ala. 
414. 

Acknowledgment — ^Under  Code  Ala.  §§ 
1800,  1801,  providing  that  powers  of  at- 
torney may  be  acknowledged  in  other 
states  'before  notaries  public,  a  power  of 
attorney  purporting  to  have  been  ac- 
knowledged in  another  state  before  one 
signs  the  certificate  as  "J.  P.  and  Ex  Of- 
ficio Notary  Public,"  which  is  impressed 
with  his  notarial  seal,  and  gives  name  of 
state,  county,  and  office,  as  required  by 
Code,  §§  1106,  1107,  is  prima  facie  valid, 
and  is  admissible  in  evidence.  Goree  v. 
Wadsworth,   91   Ala.   416,  8   So.   712. 

§  7.  Implied  Agency. 

As  to  implied  authority  of  agent,  see 
post,  "In   General,"  §  62. 

§  7  (1)  Conduct  of  Parties  in  General. 

A.  &  Co.,  being  indebted  by  note  to  B, 
&  Co.,  of  New  York,  wrote  to  them 
"to  return  the  'note  to  C.  &  Co.,  our 
agents    in    Mobile,    who    will    pay    it    on" 


presentation."  The  note  was  accord- 
ingly remitted  to  C.  &  Co.,  who  in  re- 
turn sent  their  receipt  to  B.  &  Co.,  in 
which  they  promised  "to  account"  to  them 
for  the  note.  Held,  that  C.  &  Co.  did 
not  thereby  become  the  agents  of  B.  & 
Co.,  and  could  not  discharge  A.  &  Co. 
from  the  debt  without  a  payment  to  B. 
&  Co.     Kidd  V.   Cromwell,   17  Ala.  648. 

Plaintiff  alleged  that  he  sold  cotton  to 
A.,  and  was  to  deliver  the  same  to  de- 
fendant railroad  for  transportation,  title 
to  remain  in  plaintiff  until  paid  for — the 
agreement  between  plaintiff  and  A.  being 
that,  when  the  cotton  was  so  delivered 
and  ready  for  shipment,  A.  was  to  pay 
the  freight  charges  thereon,  obtain  a  bill 
of  lading  which  would  protect  and  secure 
a  certain  bank  in  the  payment  of  the  pur- 
chase price,  and  deliver  the  same  to  the 
bank;  that  thereafter  one  of  A.'s  agents 
instructed  defendant  to  issue  bills  of  lad- 
ing for  all  of  the  cotton  purchased  by  A., 
including  that  bought  of  plaintiff,  the 
same  to  be  shipped  "to  order  N.,  cash, 
notify  A.;"  that  defendant  failed  to  issue 
bills  of  lading  for  14  bales  of  the  cotton, 
which  were  lost  and  destroyed  by  fire. 
Held  not  to  constitute  A.  plaintiff's  agent 
in  the  making  of  the  contract  with  de- 
fendant, and  plaintiff  was  not  entitled  to 
sue  for  the  breach  thereof.  Mills  v.  Abbe- 
ville Southern  Ry.  -Co.,  34  So.  815,  137 
Ala.  .505. 

Direction  to  Return  Note  to  Agent  of 
Maker. — A  direction  to  the  holder  of  a 
note  to  "return  it  to  our  agents,  who  will 
pay  it  on  presentation,"  is  a  declaration 
that  the  note  will  be  paid  by  such  agents 
on  presentation,  and  does  not  make  them 
the  agents  of  the  holder  when  the  note  is 
returned  to  them,  whatever  may  have 
been  their  relation  to  the  holder  in  re- 
gard to  the  note  previously.  Cromwell 
V,  Kidd,  13  Ala.  576. 

To  Send  Telegram  Notifying  Party  of 
Position  Secured. — Plaintiff  requested  ^hi3 
two  brothers,  who  lived  in  another  city, 
to  find  em^ployment  for  him.  One 
brother  found  the  desired  employment, 
and  told  the  other  brother  to  telegraph 
plaintiff  to  €ome.  Held,  that  there  was 
evidence  of  an  agency  to  send  the  tele- 
gram, though  plaintiff  did  not  pay  for  or 
expressly  instruct  the  sending,  sufficient 
to  sustain  an  averment  thereof  in  a  com- 
plaint in  an  action  for  failure  to  deliver 
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the  telegram.    Western  Union  Tel.  Co.  v. 
Millsapp,  33  So.  160,  135  Ala.  415. 

Agreement  by  Chairman  of  Committee 
to  Give  Notice  of  Employment. — Plain- 
tiff agreed  with  the  chairman  of  the  street 
committee  that  h/2  would  do  certain  work 
for  the  city  for  a  certain  price.  The  lat- 
ter agreed  to  submit  the  matter  to  the 
street  committee,  and,  if  they  agreed  to 
employ  plaintiff,  to  send  him  a  telegram. 
Held,  that  the  chairman,  in  sending  the 
telegram,  was  not  acting  as  plaintiffs 
agent.  Ford  v.  Postal  Tel.  Cable  Co.,  27 
So.  409.  124  Ala.  400. 

§  7   (8)  Transactions  Relating  to  Loans 
and  Negotiable  Instruments. 

Agents  to  Secure  Loans. — An  agent  em- 
ployed, by  appointment  in  writing,  by 
one  representing  himself  to  be  the  owner 
of  certain  land,  to  negotiate  for  him  a 
loan  on  mortgage,  who,  in  the  line  of 
such  employment,  examined  the  title  to 
the  land  offered  as  security,  for  the  pur- 
pose of  inducing  the  making  of  such  loan 
by  means  of  his  representations  that  the 
mortgagor  had  a  perfect  title,  was  in  no 
sense  the  agent  of  the  mortgagee.  Far- 
mer V,  American  Mortg.  Co.,  22  So.  426, 
116  Ala.  410;  Guin  v.  New  England 
Mortg.,  etc.,  Co.,  92  Ala.  135,  8  So.  388; 
American  Mortg.  Co.  v.  King,  105  Ala. 
358,  16  So.  889;  Land  Mortg.,  etc.,  Co.  v, 
Vinson,  105  Ala.  389,  17  So.  23;  Edin- 
burgh American  Land  Mortg.  Co.  v.  Peo- 
ples, 102  Ala.  241,   14  So.  656. 

Where  the  application  for  a  loan  states 
that  applicant  agrees  to  pay  the  person 
through  whom  the  application  is  made  a 
certain  fee,  as  his  attorney,  for  taking 
the  application,  making  abstract  of  appli- 
cant's title  to  the  land  offered  as  security, 
and  "securing  and  paying  over  the 
money,"  the  applicant  is  liable  for  the 
amount  of  the  loan  in  case  the  agent,  on 
ri:ceiving  it,  embezzles  it.  American 
Mortg.  Co.  of  Scotland  v.  King,  105  Ala. 
358,  16  So.  8«9. 

A  person  to  whom  an  application  is 
made  for  a  loan,  with  the  understanding 
that  he  shall  procure  it  through  a  certain 
broker,  and  shall  receive  a  specified  com- 
pensation for  his  services  from  the  bor- 
rower, is  the  agent  of  the  borrower  in 
procuring  the  loan,  though  he  is  acting 
as  the  general  agent  of  the  broker,  but 
receives     no     compensation     from     him. 


Land  Mortgage,  Investment  &  Agency 
Co.  of  America  v,  Preston,  24  So.  707,  119 
Ala.  1290. 

Where  Agent  Given  Money  by  Lender 
to  Pay  Over. — An  agent  to  procure  a  loan, 
who  obtained  it  from  a  company  which 
sent  the  money  to  him  to  be  sent  to  the 
borrower,  is  the  agent  of  the  lender,  in 
paying  over  the  money  to  the  borrower. 
Land  Mortgage,  Investment  &  Agency 
Co.  of  America  v,  Preston,  24  So.  707,  119 
Ala.  290. 

§  8w  Joint  Agents; 

A  principal  may  appoint  a  number  of 
agents  to  act  for  him  in  the  same  matter, 
each  to  act  separately,  and  in  such  case 
they  are  general  agents  and  are  to  a^t 
severally.  Crook  v.  Forst,  116  Ala.  395, 
22  So.  540;  Hutto  zr.  Stough,  157  Ala.  566, 
47  So.  1031;  Minto  v,  Moore,  1  Ala.  App. 
556,   55   So.   542,  544. 

§  9.  Subagency. 

As  to  delegation  of  authority,  see  post, 
''Delegation  or  Substitution,"  §  34; 
Rights  and  liabilities  as  to  principal,  see 
post,  "Subagents,"  §  43. 

Where,  in  the  proper  transaction  and 
carrying  on  of  business  committed  to  an 
agent,  it  is  necessary  to  have  the  serv- 
ices of  subagents,  such  agent  has  author- 
ity to  appoint  subagents,  and  the  acts  per- 
formed by  subagents  so  appointed,  in  the 
discharge  of  the  duties  conferred  on  the 
agent,  are  binding  upon  the  principal. 
Insurance  Co.  v,  Thornton,  30  So.  614, 
130  Ala.  222. 

§  10.  Evidence  of  Agency. 

Evidence  as  to  authority  of  agent,  see 
post,  "Evidence  as  to  Auhority,"  §§  78,  63. 

§11.  Presumptions  and  Burden  of 

Proof. 

Where  a  bill  is  filed  to  foreclose  a  pur- 
chase-rmoney  mortgage,  and  defendant 
files  her  cross-bill  to  rescind  such  mort- 
gage on  the  ground  that  W.,  one  of  the 
complainants,  was  acting  as  her  agent 
when  she  purchased  the  land,  and  with- 
out her  knowledge  purchased  it  from  his 
own  firm  for  her,  the  burden  is  on  her 
to  show  such  agency.  Spratt  v.  Wilson, 
94  Ala.  608,  10  So.  209. 

In  an  action  against  a  building  associa- 
tion by  a  stockholder,  claiming  that  de- 
fendant   by    its    solicitor    had    guaranteed 
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maturity  of  the  stock  in  72  months,  the 
burden  was  on  plaintiff  to  show  the 
agency  of  one  making  the  guaranty.  Eb- 
ersole  v.  Southern  Building  &  Loan  Ass'n, 
41   So.  150,  147  Ala.  177. 


§  18. 


Admissibility  in  GeneraL 


§  18  (1)  In  General. 

"Agency  may  be  proved  in  /many  ways. 
Acts  ratified  or  acquiesced  in  by  the  prin- 
cipal, or  holding  one  out  as  agent,  are 
among  the  methods  and  instrumentalities 
by  which  the  relation  is  proved;  and  it 
is  frequently  implied  from  circumstances, 
and  the  conduct  of  the  parties  towards 
each  other.  This  lets  in  proof  of  acts 
and  conduct  of  the  parties  in  relation  to 
each  other  which  have  no  direct  refer- 
ence to  the  issue  on  trial,  if  they  tend  to 
prove  that  the  relation  exists,  or  was 
acted  on  as  existing."  Tennessee  River 
Transp.  Co.  v,  Kavanaugh  Bros.,  101  Ala. 
1,  13  So.  2^,  286. 

Where  the  fact  of  agency  or  the  au- 
thority of  an  agent  is  in  dispute,  and  is 
not  evidenced  by  a  written  instrument  but 
rests  in  parol,  any  evidence  tending  to 
prove  the  agency  is  admissible.  Robin- 
son &  Co.  V.  Green,  148  Ala.  434,  43  So. 
797. 

General  reputation  is  inadmissible  to 
prove  the  fact  of  agency.  Blevins  v.  Pope, 
7  Ala.  371. 

Receipt  of  Money  by  Bank  Director  as 
Evidence  of  Agency  for  Bank. — Neither 
a  remittance  to  one  as  the  agent  of  a 
bank,  and  his  consent  to  receive  it  as  such, 
nor  his  admissions,  nor  the  fact  that  he 
is  a  director  of  the  bank  is  admissible  to 
prove  he  is  the  agent  of  the  'bank.  The 
consent  of  the  bank  that  he  should  so 
act  is  necessary.  Holman's  Heirs  v. 
Bank   of  Norfolk,  12  Ala.  369. 

Placing  Claim  in  Attomey^s  Hands  as 
Evidence  of  Authority  to  Collect — For 
the  purpose  of  showing  authority  of  F. 
to  represent  plaintiff  in  presenting  her 
claim  for  damages  to  defendant,  testimony 
of  plaintiff  that  she  placed  her  claim  with 
F^  an  attorney,  is  admissible.  Western 
Union  Telegraph  Co.  v,  Heathcoat,  43 
So.  117,  149  Ala.  623. 

Pajnnent  of  Taxes  for  Another. — While 
payment  of  taxes  by  one  claiming  to  act 
as  the  agent  of  another  is  not  in  itself 
competent  evidence  of  the  agency,  the 
admission   of  such   evidence   was   not  er- 


ror, where  it  had  been  preceded  by  other 
evidence  tending  to  show  the  existence  of 
the  agency  and  recognition  of  such 
agency  by  the  principal.  Union  Naval 
Stores  Co.  v,  Pugh,  47  So.  48,  156  Ala. 
369. 

Letter  to  Third  Party  Referring  to  Al- 
leged Agent  for  Assistance. — In  trespass 
for  the  taking  of  plaintiff's  mules,  it  be- 
ing claimed  that  one  of  the  two  defend- 
ants who  took  the  mules  was  acting  as 
agent  of  a  third  defendant,  it  was  proper 
to  admit  in  evidence  a  letter,  written  <by 
the  alleged  principal  to  the  defendant 
other  than  the  agent,  stating  that  the  al- 
leged agent  would  identify  the  mules,  and 
render  the  perspn  addressed  any  service 
that  he  could.  Fulgham  v.  Carter,  37  So. 
932,   14®  Ala.  227. 

Memorandum  Given  Purchaser  by  Sell- 
er's Agent. — In  an  action  for  breach  of  a 
contract  to  sell  goods,  a  memorandum 
given  to  the  purchaser  by  the  seller's  al- 
leged agent,  the  proof  of  whose  author- 
ity rests  in  parol,  is  properly  submitted 
to  the  jury,  with  other  testimony  show- 
ing the  fact  and  extent  of  the  agency. 
Buist  V.  Eufaula  Drug  Co.,  11  So.  301,  96 
Ala.  292. 

Statements  of  Parties  Dealing  with  Al- 
leged Agent — On  an  issue  as  to  a  claim 
by  defendant  for  services  in  making  a 
settlement  for  plaintiff  with  a  land  com- 
pany, where  plaintiff  claims  that  defend- 
ant was  not  his  agent,  but  the  agent  of 
the  land  company,  a  witness  was  properly 
permitted  to  testify  that  he  was  the  agent 
of  the  land  company  in  effecting  the  set- 
tlement, that  defendant  represented  plain- 
tiff, and  did  not  represent  the  former  or 
the  stockholders,  and  that  the  compro- 
mise was  concluded  alone  between  wit- 
ness and  defendant.  Brown  v.  Prude,  97 
Ala.   639,  11  So.  838. 

Payment  to  One  Other  than  Seller.— 
In  an  action  for  building  material,  ordered 
by  defendant's  son,  who  was  alleged  to 
have  acted  as  defendant's  agent,,  it  was 
immaterial  that  defendant  had  paid  the 
contractor  for  the  material,  since,  if  the 
son  was  authorized  to  bind  defendant  for 
the  same,  her  payment  to  another  could 
not  affect  plaintiff.  Gibson  v.  Snow  Hard- 
ware Co.,  94  Ala.  34'6,  10  So.  304. 

Evidence  of  Strict  Con^liance  with  Al- 
leged Agent's  Orders. — In  an  action  for 
building  ^material  ordered  by  defendant's 
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son,  where  the  question  before  the  jury 
was  whether  the  son  was  acting  as  de- 
fendant's agent,  it  was  competent  for 
plaintiff  to  show  that  it  acted  in  strict 
compliance  with  the  son's  orders,  since,  if 
the  jury  found  no  agency,  such  evidence 
would  impose  no  obligation  on  defend- 
ant. Gibson  v.  Snow  Hardware  Co.,  94 
Ala.  346,  10  So.  304. 

Evidence  of  Principars  Control  of 
Property  in  Charge  of  Alleged  Agent. — 
In  an  action  for  false  imprisonment  im- 
posed by  defendant's  alleged  agent,  evi- 
dence that,  while  the  alleged  agent  was 
in  charge  of  the  place,  defendant  removed 
corn  and  cattle  therefrom,  was  admissible, 
as  tending  to  show  that  he  was  one  for 
whom  the  agent  was  acting.  C.  N.  Rob- 
inson &  Co.  V.  Green,  43  So.  797,  148  Ala. 
434. 

Declarations  of  Party  Sought  to  Be 
Charged  as  Principal  on  Learning  of 
Transaction. — Declarations  of  A.,  sought 
to  'be  charged  as  principal  for  the  seizure 
of  goods  by  B.,  made  on  being  first  in- 
formed of  the  seizure,  and  directing  their 
return,  are  admissible  to  disprove  the 
agency.     Burns  v.  Campbell,  71  Ala.  271. 

Testimony  of  Party  without  Authority 
of  Delegation  of  Authority. — Testimony 
that  witness  had  given  a  person  authority 
to  buy  goods  for  others  was  inadmissible 
to  show  agency,  where  it  appeared  that 
witness  had  no  authority  to  buy,  nor  to 
authorize  another  to.  Crone  &  Co.  v.  I. 
Long  &  Son,  49  So.  227,  159  Ala.  487; 
Johnson  v.  Wilson  &  Co.,  137  Ala.  468,  34 
So.  392. 

§  18   (9)   Course  of    Dealing  and  Other 
Transactions. 

On  the  question  whether  the  person 
who  dealt  with  plaintiffs  as  defendant's 
agent  at  a  certain  place  was  in  fact  such 
agent,  evidence  that  he  acted  for  defend- 
ant at  any  other  place  is  inadmissible. 
Tennessee  River  Transp.  Co.  v,  Kavan- 
augh,  101  Ala.  1,  13  So.  283. 

In  an  action  against  a  sheriff  and  an- 
other for  selling  under  execution  against 
a  third  person  wood  belonging  to  plain- 
tiff, defendants  raised  a  question  as  to 
whether  plaintiff  was  simply  acting,  when 
he  purchased  the  wood,  as  agent  of  a  cer- 
tain iron  company,  and  plaintiff  offered 
to  prove  that  when  he  settled  with  the 
iron  company  no  credit  was  allowed  him 


on  account  of  wood  not  delivered.  Held, 
that  such  testimony  was  relevant  to  show 
the  nature  of  the  transaction  between 
plaintiff  and  the  iron  company.  Smiley  v. 
Hooper,  41  So.  660,  147  Ala.  646. 

Former  Contracts  as  Agent. — In  an 
action  on  a  contract  alleged  to  have  been 
made  with  defendant's  agent,  on  the  ques- 
tion of  agency,  evidence  that  the  alleged 
agent  had  made  contracts  with  other  per- 
sons as  such  agent,  which  were  ratified 
by  defendant,  is  admissible.  Tennessee 
River  Transp.  Co.  v,  Kavanaugh,  101  Ala. 
1,  13  So.  283. 

'  Former  Payments  of  Debts  Contracted 
by  Agent. — In  an  action  for  materials  fur- 
nished defendant  for  her  building,  plain- 
tiff company  adduced  evidence  that  for 
some  time  it  had  sold  goods  to  defend- 
ant's son,  and  that  defendant  had  paid 
for  the  same;  that  the  son  prepared  the 
specifications  for  the  building,  and  super- 
intended its  erection;  that  the  son  di- 
rected plaintiff  to  let  the  contractor  have 
whatever  was  needed,  stating  that  de- 
fendant would  pay  therefor;  that  the  goods 
were  charged  to  the  defendant;  that  a 
statement  of  a  part  of  the  account  was 
presented  to  defendant,  and  paid  by  her; 
that  afterwards  plaintiff  presented  two  ac- 
counts against  defendant — one  for  the 
building,  and  one  individual  of  $20 — ^and 
defendant  paid  $100,  with  direction  to  sat- 
isfy the  individual  debt;  and  apply  the  bal- 
ance to  the  building  account;  that  during 
its  construction  defendant  was  much  about 
the  building,  and  knew  that  plaintiff  was 
supplying  the  material.  Held,  that  the 
evidence  was  admissible  to  establish  the 
son's  agency.  Gibson  v.  Snow  Hardware 
Co.,  94  Ala.  346,  10  So.  304. 


§  la. 


Testimony  of  Agent. 


While  agency  may  not  be  proved  by 
the  declaration  of  an  agent,  it  may  be  es- 
tablished by  his  testimony,  and  such  tes- 
timony may  involve  only  a  statement  of 
the  fact  of  agency  without  going  into  de- 
tails as  to  how  the  relation  was  brought 
about,  or  as  to  particular  facts  on  which 
it  rests.  Parker  v.  Bond,  25  So.  898,  121 
Ala.  529. 

For  the  purpose  of  showing  authority 
of  F.  to  represent  plaintiff  in  presenting 
her  claim  for  damages  to  defendant,  testi- 
mony of  F.  that  he  orally  presented  the 
claim  is  admissible.    Western  Union  Tele- 
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graph  Co.    v.  Heathcoat,    43  So.  117,  149 
.Ala.  623. 

That  one,  in  sending  a  telegram,  acted 
as  agent  of  the  addressee,  can  not  be 
proved  by  his  testimony  showing  that  he 
delivered  it  for  the  benefit  of  the  ad- 
dressee. Western  Union  Tel.  Co.  v. 
Heathcoat,  149  Ala.  623,  43  So.  117. 

§  14 Declarations  and  Acts  of  Agent 

§  14  (1)  In  General 

Declarations  of  Agent. — The  declara- 
tions or  conduct  of  one  professing  to  act 
as  agent  of  another  can  not  be  received  as 
evidence  of  the  agency,  in  the  absence  of 
independent  proof  of  such  agency.  Union 
Xaval  Stores  Co.  v.  Pugh,  47  So.  48,  156 
Ala.  369;  Tanner,  etc..  Engine  Co.  v.  Hall, 
•!6.Ala.  305,  5  So.  584;  Guy  v.  Lee,  81  Ala. 
I€3,  2  So.  273;  Foxworth  v.  Brown,  120 
Ala.  59,  24  So.  1;  Crone  &  Co.  v.  Long  & 
Son,  159  Ala.  487,  49  So.  227;  George  v. 
Ross.  128  Ala.  666,  29  So.  651;  Cohn,  etc., 
Lumber  Co.  v.  Robbins,  159  Ala.  289,  48 
So.  853;  Smiley  v.  Hooper,  147  Ala.  646, 
41  So.  660. 

A  person  dealing  with  an  agent  can  not 
rely  on  the  declarations  of  the  agent  con- 
cerning his  own  agency.  Alexander  v. 
Alabama  Western  R.  Co.,  179  Ala.  480,  60 
So.  295. 

A  telegram  from  defendant  to  a  third 
party  saying  that  a  certain  person  named 
"will  draw  with  certificates  attached"  is 
inadmissible  to  prove  that  defendant  was 
acting  as  agent  for  the  latter  in  contract- 
ing with  plaintiff  to  sell  him  receiver's 
certificates.  Manly  v.  Sperry,  22  So.  870, 
115  Ala.  524. 

A  declaration  of  a  husband,  not  in  his 
wife's  presence,  that  he  was  her  agent  to 
purchase  a  stock  of  goods,  was  incompe- 
tent to  establish  agency.  Eubanks  v,  An- 
niston  Mercantile  Co.,  171  Ala.  488,  55 
So.   9S. 

Where  Principal  Is  Bringing  Suit— Dec- 
larations of  a  party  assuming  to  act  aS 
agent  for  another  are  admissible  as  res 
gestae  to  establish  agency  where  the  prin- 
cipal is  suing  on  the  contract,  and  there- 
by ratifying  the  methods  used  by  such 
party  in  making  the  contract.  Williamson 
r.   Tyson,  105  Ala.  644,  17  So.  336. 

To  prove  Related  Facts. — In  an  action 
on  a  note  executed  for  a  life  insurance 
policy,  and  procured  by  an  agent,  under  a 


plea  that  such  person  held  himself  out  as 
agent,  it  is  competent  to  prove  the  decla- 
ration of  such  person  that  he  was  such 
agent,  not  to  show  the  agency,  but  to 
show  that  he  held  himself  out  as  such. 
Parker  v.  Bond,  25  So.  898,  121  Ala.  5  9. 

Acts  of  Agent. — The  fact  that  a  person 
acts  as  the  agent  of  another  does  not  of 
itself  prove  that  he  is  agent;  his  agency 
must  be  established  by  other  evidence  be- 
fore it  can  be  assumed  that  his  acts  are 
binding  on  the  principal.  Scarborough  v. 
Reynolds,  1*2  Ala.  252;  McDonnell  v. 
Branch  Bank  at  Montgomery,  20  Ala.  313; 
Van  Eppes  v.  Smith,  21  Ala.  317;  Mc- 
Dougald's  Adm'r  v.  Dawson's  Ex'r,  30  Ala. 
553;  Wright  v.  Evans,  53  Ala.  103;  Kidd 
&  Co.  r.  Cromwell,  etc.,  Co.,  17  Ala.  648; 
Grbson  v.  Snow  Hardware  Co.,  94  Ala. 
346,  10  So.  304. 

The  fact  and  scope  of  an  agency  being 
established,  acts  of  one  who  was  where 
the  agent  should  have  been,  and  exer- 
cising the  authority  he  had,  are  compe- 
tent evidence  to  enable  the  jury  to  deter- 
mine whether  such  person  was  in  fact  the 
agent;  and  the  fact  that  this  is  contro- 
verted affects  the  weight,  not  the  admis- 
sibility, of  the  evidence.  South  &  N.  A. 
R.  Co.  V.  Henlein,  52  Ala.  606. 

Where  there  is  any  evidence  tending  to 
show  the  assent  of  the  principal  to  the 
acts  of  the  agent,  these  acts,  in  connection 
with  such  evidence  of  the  principal's  as- 
sent thereto,  should  be  allowed  to  go  to 
the  jury,  and  if  the  acts  of  the  alleged 
agent  are  of  such  a  nature  or  so  continuous 
in  their  character  as  to  furnish  in  them- 
selves any  reasonable  ground  of  infer- 
ence that  the  plaintiff  knew  of  them,  and 
would  not  have  permitted  the  assumed 
agent  thus  to  act  in  the  absence  of  au- 
thority for  so  doing,  the  acts  themselves 
are,  at  least,  competent  evidence  to  be 
submitted  to  the  jury,  to  prove  the  agency. 
Gimon  v,  Terrell,  38  Ala.  208. 

To  show  that  a  person  is  the  agent  of 
a  transportation  company,  and  authorized 
to  contract  for  it,  a  contract  to  purchase 
goods,  which  is  prima  facie  that  of  the 
agent  individually,  is  admissible  where 
there  is  testimony  that  the  property  so 
purchased  was  recognized  by  the  trans- 
portation company  as  its  own.  Tennessee 
River  Transp.  Co.  v.  Kavanaugh,  93  Ala. 
324,  329,  9  So.  395. 
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§  14  (H)  AdmiseibiUty  as  Dependent  on 
Admission  of  Other  Evidence. 

"Acts  and  declarations  of  one  profess- 
ing to  act  as  agent  of  another,  unknown 
to  and  not  ratified  or  acquiesced  in  by  the 
supposed  principal,  can  not  be  received  to 
establish  the  fact  of  agency.  There  must 
be  independent  proof  of  the  agency,  from 
which  it  must  be  determined  whether  that 
relation  existed  or  not.  Such  proof  be- 
ing adduced,  the  acts  and  declarations  of 
the  supposed  agent  may  be  received  to 
shed  light  upon  the"  material  questions  in- 
volved in  the  controversy,  to  be  consid- 
ered by  the  jury,  if,  upon  the  independent 
proof  of  agency,  they  shall  be  of  opinion 
that  that  relation  did  exist;  but  they  can 
not  be  considered,  when  it  is  not  shown 
that  the  supposed  principal  had  in  any 
wise  comimitted  himself  to  them,  for  the 
purpose  of' proving  the  relation  itself.  3 
Brick.  Dig.  p.  21,  §  43;  Womack  v.  Bird,  63 
Ala.  500;  Tanner,  etc.,  Engine  Co.  v.  Hall, 
86  Ala.  305,  5  -So.  584;  Martin,  etc.,  Co.  v. 
Brown,  etc.,  Co.,  75  Ala.  442."  Learned 
Letcher  Lumber  Co.  v.  Ohatchie  Lumber 
Co.,  Ill  Ala.  453,  17  So.  934;  Home  Pro- 
tection V.  Whidden,  103  A!a.  203,  15  So. 
^7;  Buist  V.  Guice,.  96  Ala.  25S,  11  So. 
280;  Talladega  Co.  v.  Peacock,  67  Ala.  253; 
Galbreath  v.  Cole,  61  Ala.  139;  Postal 
Tel.  Cable  Co.  v.  LeNoir,  107  Ala.  640, 
1-8  So.  266,  267;  Robinson  &  Co.  v.  Green, 
148  Ala.  434,  43  So.  797;  Jones  v.  Journey, 
e  Ala,  App.  4'88,  56  So.  850,  851;  Miller- 
Brent  Lumber  Co.  v,  Stewart,  166  Ala. 
657,  51  So.  943;  McClung  v.  Spotswood,  19 
Ala.  165;  Birmingham  Mineral  R.  Co.  v, 
Tennessee  Coal,  etc.,  R.  Co.,  127  Ala.  137, 
28  So.  6T9,  681. 

Where  proof  of  V.'s  being  an  agent  of 
defendant,  and  authorized  to  make  a  con- 
tract on  his  behalf  to  sell  a  certain  amount 
of  produce  to  plaintiff,  rests  in  parol,  and 
there  is  evidence  tending  to  show  such 
agency,  consisting  of  correspondence  of 
defendant  with  plaintiff,  and  the  deposi- 
tion of  defendant's  bookkeeper  tending  to 
show  a  recognition  by  defendant  of  V.'s 
authority,  and  a  ratification  of  his  acts  in 
making  the  sale,  V.'s  acts  and  declarations 
may  be  considered  by  the  jury,  and  it  is 
not  error  that  they  were  admitted  before 
the  other  evidence  on  which  their  consid- 
eration is  dependent.  'Buist  v.  Guice,  96 
Ala.  258,  11  So.  280. 

*'The  contract  between  plaintiff  and  de- 


fendant provided  for  all  the  work  be- 
tween stations  1,463  and  1,484,  2,100  feet 
of  defendant's  road,  as  specified  or  as  the 
engineer  within  certain  expressed  limits 
might  change  and  direct.  Except  for  a 
small,  though  undetermined,  quantity  of 
hauling  and  filling  done  outside  the  desig- 
nated termini  of  plaintiff's  contract  work, 
w^hich  seems  to  have  been  paid  for  and 
for  which  no  claim  is  made  in  briefs,  all 
the  work  done  by  plaintiff,  including  that 
for  which  he  says  he  ought  to  have  had  a 
judgment  for  $62.50  at  least,  was  clearly 
within  the  undisputed  contract  between 
plaintiff  and  defendant  and  that  between 
defendant  and  the  construction  company. 
It  was  work  for  the  performance  of  which 
the  defendant  had  a  right  to  look  to  the 
construction  company.  To  change  these 
contract  relations  of  the  defendant  to  the 
parties  engaged  in  building  its  road  was 
not  within  the  scope  of  the  authority  con- 
ferred upon  the  engineer.  He  could  not 
confer  authority  upon  himself.  No  one  has 
a  right  to  rely  on  the  statements  of  an 
agent  concerning  his  own  agency.  Gam- 
bill  V,  Fuqua,  148  Ala.  448,  A2  So.  735. 
There  was  no  appearanec  of  authority.  He 
appeared  to  be  a  superintending  engineer. 
He  was  an  employee.  The  nature  of  the 
duties  committed  to  an  engineer  does  not 
import  an  authority  to  make  original  con- 
tracts, certainly  not  contracts  of  surety- 
ship. In  no  way  does  it  appear  that  the 
alleged  promise  of  the  engineer  was  ever 
brought  to  the  attention  of  the  directors 
or  managing  agents  of  the  defendant  com- 
pany." Alexander  v.  Alabama  Western  R. 
Co.,  179  Ala.  480,  60  So.  295,  297. 

When  Part  of  Res  Gestae. — In  Lafayette 
R.  Co.  V.  Tucker,  124  Ala.  514,  27  So.  447. 
"Plaintiff  had  a  subcontract  and  sued  the 
railroad  company  for  the  value  of  work 
done  'extra  the  original  specifications.'  It 
appears  that  the  work  in  question  was 
extra  the  defendant's  original  contract 
also.  Defendant's  engineer'  requested 
performance  and  promised  that  defendant 
would  pay.  As  to  the  matter  in  dispute 
there  was  no  intervening  contract.  Plain- 
tiff was  either  an  original  contractor,  or 
he  was  a  volunteer.  The  engineer  testified 
that  he  had  no  authority  to  make  contracts 
for  the  defendant;  but  he  also  testified  that 
'he  had  authority  to  change  the  grade  of 
the  railroad  and  have  the  work  done  ac- 
cording to  the  changes,'  and,  when  plain- 
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tiff  asked  him  if  he  had  authority,  his  an- 
swer left  plaintiff  to  infer  that  he  had. 
As  we  see  it,  the  real  question  was  whether 
the  statement  to  plaintiff  was  admissible. 
The  court  held  it  was  admissible  because 
made  in  the  presence  of  one  of  the  plain- 
tiffs while  the  work  claimed  for  was  in 
progress  and  was  therefore  part  of  the  res 
gestx  and  not  merely  a  narration.  Plain- 
tiff was  allowed  to  recover."  Alexander 
V.  Alabama  Western  R.  Co.,  179  Ala.  480, 
60  So.  295,  297. 

§  IS. Wei^rht  and  Sufficiency. 

§  IS  (1)  Character  and  Evidence  Neces- 


Evidence  Other  than  Acts  or  Declara- 
tions of  Agent. — The  fact  that  a  person 
acted  as  agent  of  another,  is  not  of  itself 
sufficient  to  prove  that  he  was  the  agent; 
his  authority  must  be  proved  by  other  evi- 
dence, before  it  can  be  assumed  that  his 
acts  are  binding  on  the  principal.  Wright 
V.  Evans,  53  Ala.  103. 

As  a  general  rule,  the  agency  of  a  party 
must  be  proved  by  other  evidence  than 
his  mere  acts,  before  it  can  be  properly 
assumed  that  such  acts  are  binding  on  the 
prinoipaL  McDonnell  v.  Branch  Bank,  20 
Ala.  313. 

Circumstantial  Evidence. — "Agency  may 
be  proven  by  circumstantial  evidence,  and 
may  be  inferred  from  other  acts  similar 
to  the  one  in  question.  Hill  v.  Helton,  60 
Ala.  528,  1  So.  340."  Republic  Iron,  etc., 
Co.  V,  Passafume,  1«1  Ala.  463,  61  So.  327. 

§  15  (2)  Facts  Showing  Agency  in  Gen- 
eraL 

Evidence  of  an  understanding  between 
plaintiff  and  his  brother  that,  should  any- 
thing happen  to  their  father  or  mother, 
the  brother  was  to  telegraph  plaintiff, 
which  agreement  was  made  about  six 
years  prior  to  plaintiff's  action,  at  a  time 
when  their  mother  was  sick,  was  insuffi- 
cient to  show  agency  of  the  brother,  so  as 
to  entitle  plaintiff  to  maintain  an  action 
against  a  telegraph  company  for  failure  to 
deliver  a  telegram  sent  by  the  brother. 
Howard  v.  Western  Union  Telegraph  Co., 
49  So.  1036,  161  Ala.  213. 

H  A.,  at  B.'s  request,  introduce  hirm  to 
C,  so  that  they  may  negotiate  concerning 
the  formation  of  a  partnership,  A.  is  not 
thereby  made  B.'s  agent,  nor  does  it  for 
any  reason  become  his  duty  to  inform  B. 


of  C.*s  indebtedness  to  him,  (A.,)  or  the 
extent  of  the  indebtedness,  or  that  C.  in- 
tends to  use  the  money  paid  by  B.  for  an 
interest  in  A.'s  business  in  payment  of 
such  indebtedness.  Ball  v.  Farley,  81  Ala. 
2^,  1  So.  253. 

A  mail-rider  in  the  employment  of  the 
United  States,  who  steals  the  money  in 
a  registered  letter  from  a  mail-bag,  is  not 
the  agent  or  servant  of  the  person  who 
sent  the  letter,  within  Code  1886,  §  3795, 
which  punishes  embezzlement  by  an  agent. 
Brewer  v.  State,   83  Ala.   113,  3  So.   816. 

§  16  (3)  Facts  Showing  Agency  for  Pur- 
chase or  Sale  of  Property. 

On  a  bill  to  foreclose  a  purchase-money 
mortgage,  defendant  filed  her  cross-bill  to 
rescind  such  mortgage  on  the  ground  that 
W.,  one  of  the  complainants,  was  acting 
as  her  agent  when  she  purchased  the  land, 
and  without  her  knowledge  purchased  it 
from  his  own  firm  for  her.  Defendant 
testified  that  she  was  induced  by  W.  to 
purchase  the  land,  that  he  was  her  agent, 
and  that  s^he  acted  wholly  on  his  advice. 
W.  testified  that  he  was  not  her  agent,  but 
that  he  treated  her  as  other  persons, 
showed  her  the  property  he  had  for  sale, 
and  that  she  made  her  own  selection.  It 
appeared  that  they  charged  her  no  com- 
mission on  the  purchase,  and  that  she  paid 
them  part  of  the  purchase  price.  Held, 
that  no  agency  was  shown  to  have  ex- 
isted. Spratt  V.  Wilson,  94  Ala.  608,  10 
So.  209. 

The  fact  that  plaintiffs  advanced  part 
of  the  purchase  price  of  a  lot  formerly 
purchased  by  them  for  her  does  not  tend 
to  show  that  they, regarded  themselves  as 
her  agents  in  other  matters,  but  may  be 
explained  by  the  consideration  that  they 
were  interested  in  getting  commissions  on 
that  sale.  Spratt  v.  Wilson,  94  Ala.  608, 
10  So.  209. 

In  an  action  against  the  estate  of  an  in- 
sane person  to  recover  for  liquors  sold  to 
the  incompetent,  evidence  that  an  order 
for  whiskey,  given  to  one  who  represented 
himself  as  plaintiff's  agent,  was  filled  by 
plaintiff,  is  sufficient  proof  of  an  agency. 
Kelly  V.  Burke,  31  So.  512,  132  Ala.  235. 

§  16w  Questions  for  Jury. 

As  to  authority  of  agent,  see  post, 
"Questions  for  Jury,"  §  84. 

The  question  of  agency  is  a  matter  of 
fact,  which  it  is  the  province  of  the  jury 
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to  decide  upon,  and  if  there  is  any  evi- 
dence tending  to  prove  the  authority  of 
the  agent,  it  should  be  left  to  the  jury  to 
determine  the  sufficiency  and  weight  of 
that  evi-dence.  Bank  v.  Plannett,  37  Ala. 
222,  227;  Gimon  v.  Terrell,  38  Ala.  208, 
211;  Bradford  v.  Barclay,  39  Ala.  33,  37; 
Morris  v.  Hall,  41  Ala.  510,  528;  Buchanan 
V.  Collins,  42  Ala.  419,  421;  Golding  v. 
Merchant  &  Co.,  43  Ala.  705,  719;  South, 
etc.,  R.  Co.  V.  Henlein,  52  Ala.  606,  610; 
Mobile,  etc.,  R.  Co.  v.  Jay,  61  Ala.  247,  251; 
Warren  v.  Wagner,  75  Aa.  188,  203;  Mar- 
tin, etc.,  Co.  V.  Brown,  etc.,  Co.,  75  Ala.  442, 
448;  Buist  v.  Guice,  96  Ala.  258,  11  So. 
280;  Buist  V.  Eufaula  Drug  Co., '96  Ala. 
292,  11  So.  301;  Birmingham  Min.  R.  Co. 
V.  Tennessee  Coal,  etc.,  R.  Co.,  127  Ala. 
137,  28  So.  679;  Gambill  v.  Fuqua,  148  Ala. 
448,  42  So.  735,  738;  McClung  v.  Spots- 
wood,  19  Ala.  165;  Robinson  &  Co.  v. 
Green,  148  Ala.  434,  43  So.  797,  798;  Bos- 
well  V.  Thompson,  160  Ala.  306,  49  So.  73; 
Miller-Brent  Lumber  Co.  v.  Stewart,  166 
Ala.  657,  51  So.  943;  Merchants'  Bank  v. 
Acme  Lumber,  etc.,  Co.,  170  Ala.  443,  54 
So.  58;  McDonnell  v.  Branch  Bank,  20 
Ala.  313;  Lewis  v.  Smith,  150  Ala.  161,  43 
So.  717. 

Evidence  in  trespass,  though  consisting 
chiefly  of  facts  and  circumstances,  against 
denials,  held  sufficient  to  go  to  the  jury 
on  the  question  of  the  persons  commit- 
ting the  trespass  being  representatives  of 
defendant  telephone  company,  rather  than 
of  an  independent  building  company. 
Home  Telephone  Co.  v.  Robertson,  52  So. 
655,  167  Ala.  179. 

Where  an  alleged  agent  of  the  defend- 
ant insurance  company  had  obtained  in- 
si  ranee  to  the  amount  of  $500,000  annu- 
ally, the  benefits  of  which  had  been  ac- 
cepted by  the  company,  and  the  state  and 
county  license  tax  of  such  agent  had  been 
paid  by  them,  and  he  held  himself  out  as 
their  agent,  but  had  not  been  employed 
directly  by  the  company,  but  by  their  gen- 
eral agent,  to  whom  he  forwarded  the 
policies  secured  by  hhn,  and  from  whom 
he  received  premium  receipts  for  collec- 
tion, the  question  of  agency  was  for  the 
jury.  United  States  Life  Ins.  Co.  v.  Les- 
ser, 126  Ala.  568,  28  So.  64«. 

On  an  issue  as  to  whether  a  certain  per- 
son wlio  negotiated  a  loan  in  Alabama 
was  the  agent  of  the  borrower  or  of  the 
lender,  a  foreign  corporation,  it  appeared 


that  the  contract  purporting  to  constitute 
him  the  agent  of  the  borrower  contained 
a  stipulation  that  a  mortgage  to  be  given 
to  secure  the  loan  should  contain  such 
conditions  "as  are  usually  exacted  by 
agents"  for  the  benefit  of  the  lender,  and 
that  the  agent,  while  professing  to  act 
solely  for  the  borrower,  did  several  things 
in  Alabama,  for  the  -better  security  of  the 
lender,  which  were  not  to  the  borrower's 
advantage.  Held,  that  the  issue  was  for 
the  jury.  State  v.  Bristol  Sav.  Bank,  108 
Ala.  3,  18  So.   533. 

Determination  as  to  Whether  Agency 
General  or  Special. — Generally,  the  ques- 
tion of  agency  vel  non  is  a  matter  of  fact, 
to  be  found  by  the  jury;  yet,  when  the 
fact  of  agency  is  proved,  the  court  may 
decide  whether  the  agency  is  general  or 
special,  and  may  charge  the  jury  accord- 
ingly.    Witcher  v.  Brewer,  49  Ala.  119. 

There  being  evidence  in  an  action  on 
an  assignment  to  plaintiff  by  an  employee 
of  defendant  of  his  wages,  which  assign- 
ment was  filed  in  defendant's  office,  that 
defendant  was  at  the  time  indebted  to 
such  employee,  and  though  the  assignment 
was  withdrawn  from  the  office  the  evi- 
dence as  to  authority  from  plaintiff  of  any 
one  to  do  so  being  conflicting,  the  general 
charge,  requested  by  defendant,  was  prop- 
erly refused.  Mobile,  J.  &  K.  C.  R.  Co.  r. 
Odom,  53  So.  765,  169  Ala.  507. 

Termination  of  Agency. — Where  a  prin- 
cipal conferred  authority  on  his  agent  to 
purchase  goods,  and  immediately  left  home 
for  a  few  months,  and  there  is  evidence 
that  on  hs  return  the  authority  was  re- 
voked, it  is  for  the  jury  to  determine 
wliether  persons  who  made  their  first  sale 
to  the  agent  several  months  after  the  prin- 
cipal's return  were  justified  in  believing^ 
the  authority  continued.  Wheeler  v,  Mc- 
Guire,  86  Ala.  398,  5  So.  190,  -cited  in  note 
in  41  L.  R.  A.,  N.  S.,  664,  666. 

§  17.  Estoppel  to  AMert  or  Deny  Agency. 

See  post,  "Estoppel  as  between  Princi- 
pal and  Agent,"  §  46. 

One  who  by  his  conduct  has  justified 
the  belief  of  a  third  party  that  the  per- 
son assuming  to  he  his  agent  was  author- 
ized to  do  what  was  done,  is  estopped 
from  denying  such  authority.  Gibson  z/. 
Snow  Hardware  Co.,  94  Ala.  346,  10  So. 
304. 
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§  18.  Scope  and  Extent  of  Agency. 

A  contract  by  a  stockholder  of  a  corpo- 
ration to  procure  within  a  stated  time  a 
transfer  of  all  the  corporate  stock  to  the 
other  parties  thereto,  who  agree,  in  con- 
sideration thereof,  to  pay  the  former  a 
stated  sum  and  to  procure  to  be  trans- 
ferred to  him  a  certain  amount  of  stock  in 
a  new  corporation  to  be  organized,  is  a 
personal  contract  between  the  parties 
thereto,  and  the  one  agreeing  to  procure 
the  transfer  does  not  represent  the  other- 
stockholders  of  the  old  corporation.  City 
of  Huntsville  v.  Huntsville  Gaslight  Co., 
70  Ala.  190. 

§  19.  Modification. 

Where  an  agent  is  acting  under  a  con- 
tract with  his  principal,  which  provides 
that  he  shall  be  subject  to  the  latter's  or- 
ders in  the  sale  of  its  products  and  the 
establishment  of  a  market  for  them,  an 
order  issued  to  him  to  "have  buyers  re- 
mit, *  *  ♦  if  possible,  on  delivery 
♦  *  *  Do  not  mention  thirty  days  ex- 
cept in  extreme  cases,  and  be  sure  they 
are  all  good  men,"  does  not  modify  the 
original  contract,  but  is  one  of  the  or- 
ders therein  provided  for.  Union  Refin- 
ing Co.  V.  Barton,  77  Ala.  l^S. 

(B)  TERMINATION. 

As  affecting  compensation,  see  post, 
"Right  to  Compensation  in  General,"  §  50. 

§  90.  FnlfillnKent  of  Purpose. 

Where  action  iS'  brought  to  recover  for 
material  furnished,  and  it  is  shown  that 
the  defendant  had  made  its  contractor  its 
agent  to  approve  the  bills  for  material  so 
that  the  amounts  could  be  paid  to  the 
plaintiff,  the  finishing  of  the  building  and 
the  conclusion  of  the  'building  contract 
at  the  time  of  approving  the  bills  did  not 
terminate  the  agency  of  the  contractor 
for  the  purpose  of  approving  bills,  if  the 
lumber  was  furnished  for  and  used  by 
him  in  accordance  with  his  and  the  plain- 
tifFs  agreement  with  defendant.  Mer- 
chants' Bank  v.  Acme  Lumber  &  Mfg. 
Co.,  54  So.  58,  170  Ala.  443. 

§  91.  Revocatioa  by  Principal. 

%  M. Right  to  Revoke  in  General. 

"An  authority  conferred  is  always  rev- 
ocable, unless  coupled  with  an  interest, 
or  founded  on  a  valuable  consideration, 
and  may  be  revoked  expressly,  or  by  acts 


clearly  inconsistent  with  its  continuance." 
Wheeler  v.  McGuire,  86  Ala.  396,  5  So. 
190,  192. 

Where  plaintiff  agreed  to  appoint  de- 
fendant its  sole  agent  in  a  certain  place 
for  the  sale  of  its  products  and  no  time 
for  the  agency  was  fixed,  plaintiff  might 
revoke  the  agency  at  the  end  of  a  rea- 
sonable time,  even  if  defendant  had  ex- 
pended money  in  advertising  the  product. 
Ewart  Lumber  Co.  v.  American  Cement 
Plaster  Co.,  9  Ala.  App.  152,  52  So.  560. 

The  fact  that  in  such  instrument  it  was 
expressly  stipulated  that  the  agent's  power 
to  sell  should  be  "exclusive,"  does  not 
render  the  power  irrevocable;  as,  in  the 
case  of  a  naked  power,  an  express  decla- 
ration of  irrevocability  will  not  destroy 
the  principal's  right  of  revocation.  Cham- 
bers V.  Seay,  73  Ala.  372. 

A  simple  power  from  a  principal  to  his 
attorney,  authorizing  him  to  confess  judg- 
ment in  favor  of  a  third  person,  which  is 
unsupported  by  a  consideration  and  is  not 
given  as  a  security*  for  a  debt,  or  to  ren- 
der a  security  effectual,  until  executed, 
is  revocable  at  the  pleasure  of  the  prin- 
cipal.    Evans  v,  Fearne,  16  Ala.  689. 

§  93. Agency  Coupled  with  Interest. 

It  is  a  general  rule  that  a  principal  can 
not  revoke  a  power  conferred  on  an  agent, 
when  such  power  is  coupled  with  an  in- 
terest; but  to  come  within  this  rule,  the 
power  conferred  must  create  an  interest 
in  the  thing  itself,  or  in  the  property 
which  is  the  subject  of  the  power,  and 
hence,  under  a  power  to  sell,  an  interest 
in  the  proceeds  of  sale,  in  the  event  of 
a  sale,  as  compensation  to  the  agent  for 
effecting  it,  is  not  such  an  interest  as  will 
render  the  power  irrevocable.  Chambers 
V.  Seay,  73  Ala.  372. 


§  M.  Acts  Constituting  Revocation 

in  General 

The  second  appointment  of  an  agent 
was,  necessarily,  a  revocation  of  the  first, 
or  a  concession  that  the  first  had  termi- 
nated; and  whether  the  terms  of  th.e  sec- 
ond afppointment  varied  from  those  of  the 
first,  or  not,  the  sureties  on  the  bond 
given  in  the  first  appointment  are  not 
bound  for  defaults  committed  under  the 
second.  Moore  v,  Madison  County,  38 
Ala.  670;  Whit  worth  v,  Oliver,  39  Ala. 
286;  Rapier  v.  Louisiana  Equitable  Life 
Ins.  Co.,  57  Ala.  100,  103. 
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§  25.  Damages  for  Revocation. 

Upon  a  breach  of  a  contract  to  make 
defendant  its  sole  agent  for  the  sale  of 
goods  in  a  given  territory,  expenses  in- 
curred by  defendant  in  advertising  plain- 
tiff's product  can  not  be  recovered,  where 
a  recovery  for  profits  that  he  would  oth- 
erwise have  received  but  for  the  wrong- 
ful revocation  was  sought.  Ewart  Lum- 
ber Co.  V,  American  Cement  Plaster  Co., 
9  Ala.  App.  152,  62  So.  560. 

§  26.  Death  of  Principal 

"The  general  rule  is  that  the  death  of 
the  principal  operates  per  se  an  instan- 
taneous revocation  of  an  agency  not 
coupled  with  an  interest.  Scruggs  v. 
Driver,  31  Ala.  274."  Garrett  v.  Trabue, 
82  Ala.  ^27,  3  So.  149,  152. 

The  death  of  a  party  revokes  a  power 
of  attorney  given  by  him,  unless  the 
power  was  coupled  with  an  interest. 
Saltmarsh  v.  Smith,  32  Ala.  404. 

An  agent's  authority  under  a  written 
power  of  attorney  to  make  a  contract  for 
the  sale  of  his  principal's  distributive  in- 
terest in  an  unsettled  estate  is  revoked 
by  the  death  of  the  principal  before  the 
completion  of  the  contract.  Scruggs  v. 
Driver's  Ex'rs,'31  Ala.  274.^ 

Order  Mailed  before  Death  of  Princi- 
pal— Wliere  an  agent  sent  an  order  by 
mail  on  the  day  before  the  death  of  his 
principal,  to  a  merchant  with  whom  the 
principal  had  a  general  arrangement  to 
supply  goods  on  orders,  and  the  merchant 
fills  the  order  within  a  reasonable  time 
in  ignorance  of  the  death  of  the  princi- 
pal, the  contract  is  binding  as  of  the  date 
on  which  the  order  was  deposited  in  the 
mail.  Garrett  v,  Trabue,  82  Ala.  227,  3 
So.  149;  Davis  %\  Davis,  93  Ala.  173,  9 
So.  736. 

§  87.  Renunciation  by  Agent. 

A  contract  whereby  a  manufacturer 
employed  an  agent  for  the  sale  of  its 
goods  provided  that  the  manufacturer 
could  treat  the  agent  as  the  purchaser  of 
the  unsold  stock  of  goods  by  making  de- 
mand at  the  expiration  of  12  months,  or 
in  case  the  agent  abandoned  the  mercan- 
tile business.  Held,  that  the  fact  that  the 
agent  sold  out  his  mercantile  business 
and  notified  the  manufacturer  thereof, 
and  it  then  failed  to  elect  to  treat  the 
agent  as  a  purchaser,  did  not  preclude  the 
manufacturer  from  thereafter  treating  him 


as  such,  in  the  absence  of  a  waiver  on  its 
part  to  so  treat  him.  Owensboro  Wagon 
Co.  V.  Hall,  143  Ala.  177,  42  So.  113. 

A  contract  whereby  a  manufacturer 
employed  an  agent  for  the  sale  of  its 
goods  gave  the  manufacturer  the  right  to 
treat  the  agent  as  purchaser  of  the  un- 
sold goods  after  the  expiration  of  12 
months,  or  in  the  event  the  agent  went 
out  of  the  mercantile  business.  The  agent, 
after  selling  out  his  mercantile  business, 
notified  the  manufacturer  thereof,  and  it 
instructed  him  to  sell  the  goods  and  set- 
tle monthly,  or  after  he  had  collected  for 
the  same,  and  the  agent  did  so.  Held, 
that  the  manufacturer  waived  its  right  to 
treat  the  agent  as  purchaser,  notwith- 
standing the  provision  that  a  failure  of 
the  manufacturer  to  exercise  the  option 
should  in  no  wise  impair  the  right  to  en- 
force the  same.  Owensboro  Wagon  Co. 
V,  Hall,  143  Ala.  177,  42  So.  113. 

A  contract  whereby  a  manufacturer 
employed  an  agent  for  the  sale  of  its 
goods  gave  the  manufacturer  the  right  to 
treat  the  agent  as  the  purchaser  of  the 
unsold  goods  after  the  expiration  of  12 
months,  or  in  the  event  the  agent  went 
out  of  the  mercantile  business,  but  did  not 
specify  a  time  for  the  termination  of  the 
employment.  Held,  that  the  agent  had 
the  right  to  terminate  the  agency  at  any 
time  before  12  months  or  before  going 
out  of  business,  without  giving  the  manu- 
facturer the  right  to  treat  htm  as  a  pur- 
chaser. Owensboro  Wagon  Co.  v.  Hall. 
143  Ala.  177,  42  So.  113. 

§  2$.  Death  of  Agent. 

In  the  absence  of  proof  of  the  special 
provisions  of  a  power  of  attorney  to  con- 
vey land,  it  will  be  held  a  mere  power, 
which  can  not  be  executed  by  the  repre- 
sentative or  heir  of  the  attorney  in  fact. 
Ryder  v.  Johnston,  45  So.  181,  153  Ala. 
4-82. 

II.  MUTUAL  RIGHTS,  DUTIES  AND 

LIABILITIES. 

(A)    EXECUTION   OF  AGENCY. 

§  29.  Duties  of  Principal. 

Where  plaintiff  had  contracted  with  de- 
fendant to  act  as  its  sole  agent  in  an- 
other state  to  establish  a  market  for  its 
oils,  and  was  to  receive  as  compensation 
10  per  cent  of  the  amount  of  his  sales, 
and   to   be   subject   to   the   orders   of   the 
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company,  defendant  was  bound  to  furnish 
the  oils  necessary  to  fulfill  contracts  made 
by  plaintiff.  Union  Refining  Co.  v.  Bar- 
ton, 77  Ala.  148. 

§  30.  Nature  of  Agent's  Obligation. 

"An  agent  who  undertakes  to  represent 
another  in  the  performance  of  a  service, 
is  understood  to  contract  for  reasonable 
skill  and  ordinary  diligen-ce,  that  degree 
of  diligence  which  persons  of  common 
prudence  are  accustomed  to  use  about 
their  own  business  and  affairs,  and  is, 
consequently,  liable  to  his  employer  for 
the  want  of  these."  Steincr  v,  Clisby,  103 
Ala.   181,  15   So.   612,   615. 

§   31.    Authority    Conferred    as    between 
Principal  and  Agent 

§   88*  Construction    of    Letters    or 

Powers  of  Attorney. 

A  written  instrument  in  these  words, 
"This  is  to  certify  that  C.  D.  is  appointed 
mj  legal  and  lawful  agent  to  sell  any  of 
my  lands  in  Tallapoosa  county  to  M.  G., 
and  to  sign  my  name  to  any  deed  or. 
bond,  and  it  shall  stand  good  in  law  as 
though  I  had  signed  it  myself,"  signed 
*'S.  A.  Phillips,  executrix,"  is  a  valid 
power  of  attorney,  though  not  in  techni- 
cal form,  binding  the  maker  personally, 
and  authorizing  the  agent  to  sell  and  con- 
vey her  interest  in  the  lands  to  the  per- 
son named.  Phillips  v.  Hornsby,  70  Ala. 
414. 

A  letter  from  H.  to  W.,  who  were  joint 
owners  of  a  tract  of  land,  was  in  these 
words:  "My  work  has  been  such  that  it 
has  rendered  me  unable  to  come  south 
this  fall,  and  probably  I  shall  not  come 
before  next  season;  and  it  is  so  that  I 
can  not  get  any  money  to  send  you,  to 
make  the  next  payment  on  the  place, 
without  going  to  Boston;  and  I  think 
that  I  will  let  you  sell  my  part  of  it,  for 
what  it  will  fetch;  or  I  should  like  for 
you  to  buy  it  of  me,  and  pay  me  what- 
ever you  think  is  right  for  the  place  and 
all  that  is  on  it;  and  if  you  will  conclude 
to  buy  it,  you  will  oblige  me  very  much, 
and  you  may  have  your  own  time  to  pay 
for  it,  or  at  least  you  may  have  two  years. 
I  would  [not]  sell,  but  the  country  is 
such  that  I  can  not  have  my  health,  and 
without  that  I  am  good  for  nothing. 
Probably  I  shall  come  out  next  season 
and  see  you;  or,  if  there  is  a  good  cTiance 


for  work,  the  last  part  of  this  winter;  and 
next  summer  you  may  write  to  me,  and 
I  may  probably  run  the  risk  to  try  it 
again  for  a  short  time."  *  ♦  ♦  "if  you 
have  much  work  on  hand,  write  to  me 
soon.  But  I  want  you  to  sell  my  part 
of  the  place  at  some  rate,  and  all  that 
is  on  it,  unless  you  want  it  yourself;  and 
if  you  do,  let  me  know  what  you  will 
give."  Held,  'that  the  letter  conferred 
authority  to  sell  the  •  land.  Morrow  v. 
Higgins,  29  Ala.  448. 

§  88. Implied  Authority. 

An  agent  to  procure  a  loan  for  his 
principal  has  no  authority  to  pay  it  to  one 
other  than,  the  principal.  Land  Mort- 
gage, Investment  &  Agency  Co.  of 
America  v.  Preston,  84  So.  707,  119  Ala. 
290. 

■ 

§  34.  Delegation  or  Substitution. 

One  of  two  private  agents  under  a  joint 
power  of  attorney  can  not  delegate  his 
power  to  the  other.  Loeb  v,  Drakeford, 
75  Ala.  464. 

Defendant  transportation  company 
adopted  a  resolution  that  F.  "is  heret>y 
authorized  to  take  full  charge  of  the  com- 
pany's business,  and  to  enter  into  such 
negotiations  and  contracts  as  he  thinks 
best  for  the  company's  interest."  Held, 
that  F.  was  authorized  to  appoint  a  lo- 
cal agent  with  power  to  hire  a  barge  for 
defendant,  and  agree  that,  if  not  returned 
in  as  good  condition  as  when  hired,  de- 
fendant would  pay  the  agreed  value  of 
the  'barge,  as  upon  a  purchase.  Tennessee 
River  Transp.  Co.  v,  Kavanaugh,  101  Ala. 
1,  13  So.  283,  cited  in  note  in  17  L.  R.  A., 
N.  S.,  222. 

The  legal  maxim,  that  an  agent  can 
not  delegate  his  authority  to  a  subagent, 
is  not  of  universal  application,  and  can 
only  be  invoked  by  the  principal,  when 
sought  to  be  charged  by  the  act  of  the 
subagent.  Harralson  v.  Stein,  50  Ala. 
347. 

Although  an  agent  appointed  to  make  a 
tender  can  not  delegate  his  authority  to 
another,  he  may  make  the  tender  by  let- 
ter sent  by  the  hands  of  another.  Couth- 
way  V.  Berghaus,  25  Ala.  3^3. 
§  85.  Mode  of  Executing  Authority. 

Where  a  mercantile  agency  is  to  be  ex- 
ecuted at  a  particular  place,  the  princi- 
pal who  employs  the  agent  is  presumed 
to  consent  that  he  may  execute  it,  in  the 
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absence  of  particular  instructions,  accord- 
ing to  the  general  custom  and  usage  re- 
lating to  that  kind  of  trade  or  business, 
whatever  it  may  be;  since  the  law  implies 
that  he  gives  his  assent  for  his  agent  to 
act  as  all  similar  agents  who  are  honest 
and  diligent  are  accustomed  to  do,  and  it 
is  immaterial  as  a  general  rule  whether 
the  principal  is  informed  of  such  customs 
and  usages  or  not.  Guesnard  v.  Louis- 
ville &  N.  R.  Co.,  76  Ala.  453. 

§  86.  Skill  and  Care  Required. 

Within  Line  of  Regular  Occupation. — 

Where  one  undertakes  an  agency  within 
the  line  of  his  profession  or  occupation, 
nothing  being  said  as  to  compensation, 
the  law  will  presume  that  he  is  to  re- 
ceive ordinary  compensation,  and  so  hold 
him  to  strict  diligence;  but  if  the  busi- 
ness be  outside  of  his  ordinary  occupa- 
tion, the  law  presumes  it  to  be  a  naked 
_agency,  in  which  compensation  is  not  an 
ingredient.  Morrison  v,  Orr,  3  Stew.  & 
P.  49. 

For  Purpose  Outside  Regular  Occupa- 
tion.— If  a  person  undertake  to  perform 
business  not  embraced  by  his  profession 
or  occupation,  for  compensation,  he  will 
be  held  to  exercise  only  ordinary  dili- 
gence in  the  performance;  but  if  without 
compensation,  he  will  not  be  liable  for 
nonfeasance.  Morrison  v.  Orr,  3  Stew.  & 
P.  49. 

Errors  of  Judgment. — An  agent  will  not 
be  accountable  to  his  principal  for  a  loss 
occurring  through  an  error  of  judgment 
merely,  where  the  powers  of  the  agent 
are  discretionary.  McLaughlin  v.  Simp- 
son, 3  Stew.  &  P.  85. 

In  Violation  of  Instructions. — A  viola- 
tion by  an  agent  of  the  positive  instruc- 
tions of  his  principal  is  gross  negligence, 
and  renders  him  liable  for  such  loss  or 
damage  as  may  result  from  it;  and  in 
such  case  every  doubtful  circumstance  is 
construed  against  him.  Adams  v.  Rob- 
inson, 65  Ala.  586,  cited  in  note  in  12  L. 
R.  A.,  N.  S.,  927. 

Acting  without  Consent  of  Principal. 
— Where  one  assumes  to  act  for  another 
without  his  consent  and  in  violation  of 
his  rights,  he  will  be  held  to  strict  ac- 
countability, and  be  liable  for  as  much  as 
might  have  been  made  by  the  best  man- 
agement. McLaughlin  v,  Simpson,  3 
Stew.  &  P.  85. 


§    37.  Custody    and    Care  of    Principal's 
Property. 

§  37  (1)  In  General. 

Agents  can  not  acquire  unreasonable  ad- 
vantage in  dealing  with  the  property  of 
the  principal,  and  can  not  deal  therewith, 
except  in  entire  good  faith,  with  full  dis- 
closure of  the  facts.  Clifford  v.  Arm- 
strong, 176  Ala.  441,  58  So.  430. 

One  who  is  the  superintendent  of  his 
employer's  lime  works  only  has  no  author- 
ity by  virtue  of  such  employment  to  au- 
thorize the  cutting  of  a  ditch  across  a 
road  over  his  employer's  property.  Dunn 
&  Lallande  Bros.  v.  Gunn,  42  So.  686,  149 
Ala.  583. 

Loss  by  Burglary   of  Money   Collected. 

— An  agent  for  the  collection  of  money, 
not  being  able  to  remit  it  on  the  day  it 
was  collected,  locked  it  up  in  an  iron  safe, 
which  belonged  to  his  principj^l,  and  which 
he  found  in  the  principal's  office  when  he 
took  charge  thereof  as  agent,  and  then 
fastened  the  door  and  windows  of  the  of- 
fice, and  left  it  for  the  night.  Held  that, 
in  the  absence  of  any  special  agreement  to 
act  as  insurer  of  moneys  collected  by  him, 
the  agent  was  not  guilty  of  such  negli- 
gence as  to  make  him  responsible  for  the 
loss  of  the  money  that  night  by  burglary. 
Louisville  &  N.  R.  Co.  v.  Buffington,  31 
So.  592,  131  Ala.  620. 

I  Collection  of  Debt  in  Confederate 
Money.  —  In  1861  and  1862  a  party  de- 
posited in  a  bank  certain  commercial  pa- 
per which  was  to  be  collected,  and  its 
proceeds  cared  for,  and  did  not  request  the 
bank  not  to  collect  in  Confederate  cur- 
rency; after  the  war  he  demanded  what 
was  due  him.  Held,  that  he  had  author- 
ized the  bank  to  collect  in  Confederate 
money,  and  could  only  recover  its  value 
at  the  date  of  his  demand.  Henry  v. 
Northern  Bank  of  Alabama,  63  Ala.  527. 

Delivery  of  Goods  to  Agents. — To  ren- 
der an  agent  liable  for  the  loss  of  goods, 
there  must  have  been  an  actual  delivery 
of  the  goods  to  him,  or  a  constructive  de- 
livery, witb  notice  to  him  of  an  intention 
thereby  to  place  them  in  his  care  arid  cus- 
tody; merely  placing  them  in  such  a  po- 
sition that  he  could  easily  have  taken 
them,  but  without  calling  his  attention  to 
them,  is  not  sufficient..  O'Bannon  v.  South- 
ern Exp.  Co.,  51  Ala.  481. 
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§  37  (ft)  Investments  or  Loans. 

An  ag-ent  who  lends  his  principars 
money  to  a  third  person  may  become 
bound  for  the  repayment  thereof.  Led- 
better  &  Co.  Land  &  Loan  Ass'n  v.  Vin- 
ton. 108  Ala.  644,  18  So.  692 

A  charge  that  plaintiff  is  entitled  to 
recover  the  money  he  left  with  defend- 
ants for  investment  in  stock,  if  defend- 
ants refused  to  turn  over  the  stock  pur- 
chased, unless  defendants  had  authority 
to  also  invest  their  money  for  plaintiff, 
and  plaintiff  refused  to  pay  the  additional 
amount  so  invested,  is  proper.  Bradfield 
r.  Patterson,  106  Ala.  397,  17  So.  536. 

§  S8b  Sale  or  Other  Disposition  of  Prin- 
cipal's Property  and  Proceeds  There- 
of. 

§  38  (1)  Authority  and  Duty  of  Agent  in 


A.  received  cotton  of  B.,  made  an  ad- 
vance, and  agreed  to  ship  it  to  New  Or- 
leans or  New  York,  and  have  it  sold  for 
the  best  price  it  would  bring,  A.  to  have 
the  entire  control  of  it,  and  the  proceeds 
to  be  applied  to  refund  the  advance. 
When  in  New  Orleans  it  would  have  pro- 
duced enqugh  to  pay  the  advance.  A.  did 
not  sell  it  there,  but  reshipped  it  for  New 
York,  where  it  sold  for  less.  Held,  that  A., 
having  acted  fairly,  was  not  bound  for 
the  loss.  Betts  v.  Planters*  &  Merchants' 
Bank  of  Huntsvile,  3  Stew.  18. 

§  98  (S)  Price  and  Terms  of  Sale. 

Authority  to  an  agent  to  sell  personal 
property  only  authorized  him  to  sell  for 
money.     Coleman  v.  Siler,  74  Ala.  435. 

An  authority  to  an  agent  to  sell  and  re- 
ceive the  money  does  not  authorize  him 
to  sell  without  receiving  the  money.  Falls 
r.  Gaithcr,  9  Port.  605. 

An  order  issued  to  an  agent  'by  his  prin- 
cipal "not  to  mention  thirty  days'  accept- 
ances except  in  extreme  cases,  and  be 
sore  they  are  all  good  men,"  authorizes 
him  to  sell  on  30  days'  time  only  when 
necessary  to  effect  a  sale,  and  then  only 
to  solvent  purchasers.  Union  Refining  Co. 
r.  Barton,  77  Ala.  148. 

Sales  on  Credit. — An  order  issued  to  an 
agent  by  his  principal  that  "henceforth 
you  are  not  authorized  to  sell  bills  that 
you  do  not  guaranty,"  revokes  any  for- 
mer license  he  may  have  had  to  sell  on 


time,  and  leaves  him  with  no  right  to  sell  ^ 
on  credit    without    becoming   a  guarantor 
of  the  bills.     Union  Refining  Co.  v.  Bar- 
ton, 77  Ala.  148. 

§  39.  Collection  of  Debts  Due  Principal. 

§  39  (1)  Authority,  Duty,  and  Liability  of 
Agent  in  General. 

Collection    of    Conunercial    Paper. — An 

agent  is  not  liable  for  an  omission  to 
notify  the  indorsers  of  a  note  deposited 
with  him  for  collection,  unless  he  is  in- 
structed to  do  so,  or  omits  to  inform  the 
principal  of  the  nonpayment.  Bank  of 
Mobile   V.   Huggins,   3   Ala.  206. 

Collections  Made  by  Subagents. — Where 
money  is  collected  by  an  agent  upon  a 
note  for  persons  who  are  themselves 
agents,  he  may  discharge  himself,  either 
by  paying  it  over  to  those  from  whom 
he  received  the  claim,  or  to  the  true  owner; 
but  can  not  discharge  himself  'by  paying  it 
to  the  payee  of  the  note,  if  the  payee  is 
not  in  fact  the  true  owner,  and  is  not  the 
person  from  whom  he  received  the  note. 
Wallace  v.  Peck,  12  Ala.  768. 

An  attorney  confided  a  note  to  another 
for  collection  and  took  his  receipt  with- 
out giving  any  instructions  with  respect  to 
the  ownership.  After  the  money  was  col- 
lected it  was  remitted  to  the  payee  of  the 
note,  whose  name,  however,  was  indorsed 
on  the  note  and  who  in  fact  did  not  own 
it.  Held,  that  the  remittance  did  not  dis- 
charge the  collecting  attorney  from  liabil- 
ity to  his  immediate  principal,  nor  would 
the  latter's  action  for  the  money  be  de- 
feated by  proof  that  he  was  himself  the 
agent  for  the  indorsees,  unless  that  person 
has  asserted  his  right  to  the  money  as 
against  his  agent.  Lewis  v.  Peck,  10  Ala. 
142. 

Notice  of  Payment. — Where  an  attor- 
ney charges  himself  with  an  amount  col- 
lected for  his  principal,  and  charges  the 
principal  with  his  fee,  the  jury  may  infer 
a  promise  from  the  attorney  to  pay  the 
balance.     Cameron  v,  Clarke,  11  Ala.  259. 

§  88  (%)  Medium  of  Payment. 

On  bin  in  equity  by  a  principal  for  ac- 
count against  his  agent,  who  had  collected 
a  debt  in  Confederate  treasury  notes  with- 
out showing  any  necessity  therefor  or  ef- 
fort to  'dispose  of  them  to  the  best  ad- 
vantage, the  agent  must  bear  the  loss. 
Webster  v.  Whitworth,  49  Ala.  201. 
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,    §  40.  Individual  Interest  of  Agent 
§  40  (1)  In  GeneraL 

"This  relation  of  principal  and  agent 
being  undisputed,  the  law  as  to  this  sub- 
ject must  control;  it  being  well  stated  in 
the  case  of  Burke  v.  Taylor,  94  Ala.  530, 
10  So.  .1^9,  the  opinion  quoting  from  Wad- 
dell  V.  Lanier,  62  Ala.  347,  350:  The 
relation  of  principal  and  agent  is  affected 
by  the  same  consideration  which  influences 
the  court  in  dealing  with  transactions  be- 
tween persons  standing  in  other  fiduciary 
relations.  *  *  *  It  is  certain  that  agents 
are  not  permitted  to  become  secret  vend- 
ors or  purchasers  of  property  which  they 
are  authorized  to.  buy  or  sell  for  their 
principals,  or,  by  abusing  their  confidence, 
to  acquire  unreasonable  gifts  or  advan- 
tages, or  to  deal  validly  with  their  princi- 
pals in  any  case,  except  when  there  is  the 
most  entire  good  faith,  and  a  full  disclo- 
sure of  a'll  the  facts  and  circumstances, 
and  an  absence  of  all  undue  influence,  ad- 


vantage,    or     imposition. 


I  fi 


Clifford     V. 


Armstrong,  176  Ala.  441,  58  So.  430,  431; 
Smith  V,  McGehee,  14  Ala.  404,  410; 
Adams  v.  Say  re,  70  Ala.  318;  Enslen  v. 
Allen,   160  Ala.   529,   49  So.  430,  431. 

The  agent  is  not  permitted  to  traffic  with 
the  subject-matter  of  his  agency,  without 
the  consent  of  his  principal,  so  as  to  reap 
a  profit  for  himself.  When  he  undertakes 
to  manage  in  a  particular  matter  for  an- 
other, he  impliedly  undertakes  not  to 
manage  for  himself.  It  is  contrary  to 
well-established  principles  of  equity,  to 
permit  an  agent  to  purchase  an  interest 
in  property  when  he  has  any  duty  devolved 
on  him  inconsistent  with  the  character  of 
a  purchaser.  Saltmarsh  v.  Beene,  4  Port. 
283;  Adams  v.  Sayre,  70  Ala.  318,  326. 

**If  the  agent  acquires  profits,  advan- 
tages, etc.,  during  the  existence  of  the  re- 
lation, he  may  be  held  as  a  trustee  and 
compelled  lo  account  or  surrender  in  ac- 
cordance with  the  law's  requirements  in 
such  cases."  Messer-Moore  Ins.,  etc.,  Co. 
I'.  Trotwood  Park  Land  Co.,  170  Ala.  473, 
54  So.   228,   229. 

Stock  Issued  for  Surrender  of  Bond 
Put  in  Agent's  Nanie. — Defendants'  sister 
intrusted  defendant  with  money  for  in- 
vestment for  her,  and  she  also  owned  a 
bond  for  $2,600  in  a  land  company,  which, 
while  insolvent,  conveyed  its  assets  to  an- 
other company,  under  an  arrangement  by 
which  the  stockholders    of  the  old  com- 


pany should  be  given  the  preference  in 
the  new  company,  and  permitting  sub- 
scriptions to  the  stock  of  the  latter  to  be 
paid  by  surrendering  stock  of  the  old 
company  and  paying,  in  addition,  $5  per 
share  of  the  new  company's  stock;  one 
s!hare  out  of  five  to  be  preferred  stock. 
Defendant  surrendered  the  bond  of  the 
old  company,  belonging  to  his  sister,  and 
500  shares  of  stock  therein  'belonging  to 
himself,  and  had  issued  to  his  sister  100 
shares  of  preferred  stock,  and  to  himself 
400  shares  of  common  stock  in  the  new 
company.  Held,  that  defendant  was  not 
a  tenant  in  common,  and  had  no  other  in- 
terest in  the  400  shares  of  common  stock 
issued  to  him  for  the  bond  'belonging  to 
his  sister,  which  he  surrendered,  since  he 
could  not,  while  acting  as  her  agent,  make 
any  profit  out  of  her  property.  Clifford  v. 
Armstrong,   176  Ala.  441,  5^8  So.  430. 

§  40  (»)  Agent  to  Sell  Selling  to  Him- 
self. 

When  an  agent,  having  control  of  his 
principal's  property,  with  power  to  rent 
and  sell,  becomes  the  purchaser  at  a  sale 
under  a  mortgage,  his  purchase  is  not  void, 
but,  like  a  purchase  by  a  mortgagee  at  his 
own  sale,  is  voidable  merely,  at  the  option 
of  his  principal,  seasonably  expressed. 
Adams  v.  Sayre,  76  Ala.  509;  Walker  v. 
Palmer,  24  Ala.  358. 

If  an  agent  to  sell  is  surety  on  his  prin- 
cipal's notes  for  the  purchase  money,  he 
has  the  right  to  secure  himself,  and  a  deed 
which  he  has  taken  from  his  principal's 
vendor  to  himself  will  give  him  a  lien  to 
the  extent  of  the  money  which  he  paid; 
but,  if  he  had  other  moneys  of  his  prin- 
cipal in  his  hands  at  the  time  of  his  pur- 
chase, his  lien  will  be  diminshed  to  that 
extent.    Walker  v.  Palmer,  24  Ala.  ass. 

§  40  (3)  Agent  to  Purchase  Buying  from 
Himself. 

"An  agent  should  not  put  hi-mself  in 
such  a  position  that  his  own  personal  in- 
terests conflict  with  the  duty  he  owes  to 
his  principal,  and  that,  if  he  is  an  ag^ent 
to  buy,  and  uses  his  position  to  purchase 
his  own  property  for  his  principal,  the 
principal  can  avoid  the  purchase,  unless 
it  was  made  with  his  full  knowledge  and 
free  consent.  Adams  v.  Sayre,  70  Ala. 
318;  S.  C,  76  Ala.  509."  Spratt  v.  Wilson, 
94  Ala.  608,  10  So.  209,  210;  Enslen  t/.  Al- 
len, 160  Ala.  529,  49  So.  430,  431. 
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§  40  (4)  Purchases  by  Agent  for  Himeelf. 

An  agent  can  not  purchase  property  in 
which  the  principal  is  interested  if  to  do 
so  would  be  inconsistent  with  his  duties 
as  agent.  Enslen  v,  Allen,  49  So.  430,  160 
Ala.  529. 

When  an  agent  lends  out  the  money  of 
his  principal,  taking  a  note  and  mortgage 
to  himself  as  agent,  but  without  naming 
his  principal,  and  forecloses  the  mort- 
gage under  a  power  of  sale,  becoming 
himself  the  purchaser,  either  directly,  or 
through  the  instrumentality  of  another 
person;  the  purchase  enures  to  the  bene- 
fit of  the  principal,  and  he  may,  at  his 
election,  either  take  the  property,  or  charge 
it  with  his  debt.  Whelan  v.  McCreary,  64 
Ala.  319. 

An  agent  who  has  authority  to  collect 
a  judgment  in  favor  of  his  principal,  or  to 
transfer  it.  may  purchase  and  have  the 
judgment  transferred  to  himself,  and  the 
sale  to  himself  is  valid,  in  the  absence  of 
the  dissent  of  his  principal.  Eastern 
Bank  v.  Taylor,  41  Ala.  93. 

§  40  (5)  Acquisition  of  Adverse  Right  or 
Title. 

The  relation  between  principal  and 
agent  is  of  a  fiduciary  character,  and 
which  disables  the  agent,  during  the  ex- 
istence of  the  agency,  from  placing  him- 
self in  a  position  adverse  to  that  of  his 
principal.  "Whenever  one  person  is  placed 
in  such  relation  to  another,  by  the  act  or 
consent  of  that  other,  or  the  act  of  a  third 
person,  or  of  the  law,  that  he  becomes  in- 
terested for  him,  or  interested  with  him, 
in  any  subject  of  property  or  business,  he 
is  prohibited  from  acquiring  rights  in  that 
subject  antagonistic  to  the  person  with 
whose  interest  he  has  become  associated." 
Scottish  Union,  etc.,  Ins.  Co.  v.  Dangaix, 
103  Ala.  388,  15  So.  956.  To  this  we  may 
add  the  following  citations:  Spratt  v,  Wil- 
son, 94  Ala.  608,  10  So.  209;  Adams  v. 
Sayre,  76  Ala.  509;  S.  C,  70  Ala.  318; 
Pearce  v.  Gamble,  72  Ala.  341;  Firestone 
r.  Firestone,  49  Ala.  128;  Walker  v.  Pal- 
mer, 24  Ala.  358;  McKinley  v.  Irvine,  13 
.Ala.  681;  Waller  v,  Jones,  107  Ala.  331,  18 
So.  277,  279. 

An  agent,  appointed  by  the  trustees  of 
an  unincorporated  land  company  to  re- 
ceive in  the  shares  at  a  certain  price,  in 
the  final  settlement  with  purchasers  of 
lots  can  not  purchase  in  the  stock  for  his 


own  use;  but  a  purchase  by  him  will  be 
regarded  as  made  for  the  use  of  the  com- 
pany.    McKinley  v.  Irvine,  13  Ala.  681. 

Acquisition  of  Title  under  Foreclosure 
Sales. — Plaintiff,  acting  for  himself  and  as 
agent  for  defendant,  obtained  a  junior 
mortgage  on  D.'s  property  to  secure  sep- 
arate claims  held  by  them  against  D. 
Plaintiff  bought  the  property  at  foreclo- 
sure sale,  and  in  part  payment  of  the  price 
entered  certain  credits  on  these  claims, 
defendant  having  authorized  such  applica- 
tion of  her  claim.  Held,  that  defendant 
could  claim  an  interest  in  the  land  com- 
mensurate with  the  amount  of  her  claim 
used  in  the  purchase,  or  she  could  treat 
the  sale  as  made  solely  to  plaintiff,  and 
claim  the  amount  from  him  in  money. 
Houston  V.  Farris,  93  Ala.  587,  11  So.  330. 

An  agent  in  charge  of  real  estate,  rent- 
ing it,  paying  taxes  and  insurance,  and 
having  power  to  sell,  can  not  himself  be- 
come the  purchaser  at  a  sale  under  a 
mortgage,  and  hold  it  against  his  princi- 
pal.    Adams  v.  Sayre,  70  Ala.  318. 

§  40  (e)  Transactions   after   Termination 
of  Agency. 

An  agent  appointed  by  the  trustees  of 
an  unincorporated  land  company  to  wind 
up  its  affairs  and  to  receive  the  stock  of 
the  company  at  a  certain  price  in  final  set- 
tlement with  the  purchasers  of  lots  may 
purchase  such  stock  in  his  own  name  after 
the  agency  has  terminated.  McKinley  v. 
Irvine,  13  Ala.  681. 

§  41.  Fraud. 

A  person  who  is  acting  as  agent  for  a 
woman,  being  intrusted  by  her  with 
moneys  to  lend  out  and  with  the  general 
management  of  her  business,  and  who,  be- 
ing financially  embarrassed  and  on  the 
eve  of  bankruptcy,  without  informing  her 
of  his  i>ecuniary  conditon,  procures  from 
her  a  new  power  of  attorney,  whch  she 
signs  without  reading,  and  without  knowl- 
edge of  its  purpose,  nature,  and  extent, 
authorizing  him  to  foreclose  a  mortgage 
which  he  had  taken  to  secure  her  money 
loaned,  "or  to  extend  the  time  of  pay- 
ment, or  to  negotiate  or  leave  the  same 
as  collateral  security,  to  enable  him  to 
raise  money  for  the  purpose  of  putting 
the  same  in  his  business,  or  any  other  pur- 
pose he  may  see  proper  to  use  said  money 
so  raised,"  is  guilty  of  an  abuse  of  the 
confidence    reposed    in    him, — the    general 
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terms  employed  in  the  power  of  attorney, 
so  far  from  conferring  any  advantage  on 
him,  or  protecting  his  subsequent  acts  as 
agent,  rather  cast  a  suspicion  on  them; 
and,  if  those  acts  are  prejudicial  to  his 
principal,  a  court  of  equity  will  not  hes- 
itate to  grant  relief  aganst  them.  Whelan 
V.  McCreary,  64  Ala.  319,  cited  in  note  in 
28  L.  R.  A..  N.  S.,  230,  231. 

§  48.  Conversion  or  Embezzlement. 

Unauthorized  Transfer  of  Notes  by  Sec- 
retary of  Corporation. — The  unauthorized 
transfer,  by  the  secretary  of  an  insurance 
company,  of  notes  and  bills  of  exchange 
belonging  to  the  company,  is  a  conversion 
for  which  trover  may  be  maintained.  Fire- 
men's  Ins.    Co.   V.   Cochran,   27   Ala.    228. 

Agent  to  Sell,  Exchaning. — Where  an 
agent  to  sell  a  horse  exchanges  him  for 
another  it  is  a  conversion.  Ainsworth  v. 
Partillo,   13  Ala.   460. 

Taking  Note  Payable  to  Self  in  Pay- 
ment of  Debt  Due  Principal. — The  mere 
circumstance  that  an  agent  takes  a  note 
payable  to  himself  for  the  debt  of  his 
principal  is  not  evidence  of  a  conversion. 
Kidd  V.  King,  5  Ala.  84,  cited  in  note  in 
28  L.  R.  A.,  N.  S.,  630. 

Selling  Property  in  Consideration  of 
Individual  Debt. — Where  an  agent  sells 
his  principal's  property  in  consideration 
of  the  satisfaction  of  his  individual  debt, 
both  he  and  the  purchaser  are  guilty  of 
conversion.    Coleman  v.  Siler,  74  Ala.  435. 

§  43.  Subagents. 

"While  it  is  a  general  rule  that  an  agent 
can  not  delegate  his  authority  or  appoint 
a  substitute,  and  the  evidence  in  this  case 
shows  that  the  plaintiffs  originally  put  the 
claim  in  the  hands  of  a  collecting  agency, 
that  sent  it  to  the  attorney,  there  are 
exceptions  to  this  general  rule;  and  where 
the  employment  and  creation  of  agency 
is  of  such  nature  as  to  carry  with  it  the 
necessary  implication  that  a  subagent  is  to 
be  employed  in  connection  with  the 
agency  created,  the  principal  is  bound. by 
the  acts  of  such  subagent  while  acting 
within  the  line  of  employment  or  scope 
or  authority  of  agency,  and  is  charged 
with  notice  or  knowledge  acquired  by 
him  while  so  acting.  The  authority  of 
the  agent  is  always  construed  to  include 
all  the  necessary  and  usual  means  of  ex- 
ecuting it  properly,  and  it  follows  by  nec- 
essary implication  that,  when  one  employs 


an  agent  under  circumstances  showing 
the  necessity  of  the  appointment  of  a  sub- 
agent  to  carry  into  effect  the  transaction 
for  which  the  agent  was  employed,  the 
subagent  would  also  be  an  agent  of  the 
principal."  Schloss  Bros.  &  Co.  v.  Gib- 
son Dry  Goods  Co.,  6  Ala.  App.  155,  60 
So.  436,  437. 

§  44.  Joint  Agents. 

A  joint  power  conferred  upon  several 
can  not  'be  exercised  by  one  alone,  at 
least  in  the  case  of  private  agencies.  It 
is  required  that  all  must  act  together 
jointly  in  the  execution  of  such  an  agency. 
Caldwell  v.  Harrison,  11  Ala.  755;  Loeb 
&  Bro.  V.  Drakeford,  75  Ala.  464,  466. 

§     45.     Repudiation     or     Ratification     of 
Agent* s  Acts. 

Ratification  as  to  third  persons,  see 
post,  "Ratification,"  §§  112,  123.  Repa- 
diation  as  to  third  persons,  see  post,  "Re- 
pudiation by  Principal,"  §  111. 

A  sale  made  by  an  agent  to  himself, 
under  a  general  authority  to  sell,  is  void- 
able only,  and  may  be  confirmed  by  the 
principal.     Gaines  z\  Acre,   Minor  141. 

Demand  for  Money  Misapplied. — A  de- 
mand of  the  agent,  by  the  principal,  of 
money  which  the  former  had  misapplied, 
is  not  a  ratification  of  his  tortious  act. 
Blevins  v.  Pope.  7  Ala.  371. 

Bringing  Action  for  Money  Misap- 
plied.— Where  an  agent  pays  his  princi- 
pal's money  to  a  person  who  is  not  au- 
thorized to  receive  it,  the  bringing  of  an 
action  by  the  principal  against  such  per- 
son is  a  ratification  of  the  payment,  and 
discharges  the  agent  from  all  further  re- 
sponsibility. Van  Dyke  v.  State,  24 
Ala.  81. 

"The  case  of  Sledge  v.  Tubb,  11  Ala. 
383,  seems  to  maintain  a  different  doc- 
trine; but  the  positions  we  have  asserted 
have  been  too  long  recognized,  and  rest 
upon  too  firm  a  basis  of  principle  and  au- 
thority, to  be  shaken."  Van  Dyke  v. 
State,  24  Ala.  81,  87. 

§  46.  Estoppel  as  between  Principal  and 
Agent. 

An  agent  who  becomes  trustee  for  his 
principal  by  taking  title  to  property  in 
his  own  name  will  not  be  allowed  to  set 
up  the  statute  of  frauds  against  the  en- 
forcement of  the  trust  on  the  ground  that 
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the  agency  was   created  by  parol  agree- 
ment.   Firestone  v.  Firestone,  49  Ala.  l-tS. 

§  47.  Indemnity  to  Agent  from  Liability 
to  Third  Persons. 

One  to  whom  a  note  payable  to  his  or- 
der has  been  intrusted  by  the  maker 
thereof,  for  the  purpose  oi  negotiating  it, 
with  the  object  of  discharging  a  bond  due 
to  a  third  person,  on  which  the  maker  is 
a  surety,  can  not,  after  indorsing  such 
note  and  taking  an  assignment  of  the 
bond  as  indemnity,  maintain  an  action  on 
such  bond  'before  he  has  discharged  the 
note  as  the  indorser  thereof.  Cox  v.  Rob- 
inson, 2  Stew.  &  P.  91. 

Where  two  persons  claim  title  to  per- 
sonalty adversely,  and  one  employs  an 
agent  to  take  it,  and  the  agent  has  rea- 
sonable ground  to  believe  that  his  prin- 
cipal owns  it,  and  takes  it  without  know- 
ing that  such  taking  is  a  trespass  or  tort, 
a  promise  of  indemnity  by  the  principal 
will  be  inrplied,  on  which  assumpsit  will 
lie.  An  action  on  the  case  is  equally 
maintainable,  and  is  said  to  be  the  more 
appropriate  remedy.  Moore  v.  Appleton, 
26  Ala.  633,  cited  in  note  in  2  L.  R.  A., 
N.  S.,  G61. 

§  48.  Actions  for  Accounting. 

§  48  (1)  Rights  of  Actions,  Defenses  an</ 
Conditions  Precedent. 

The  relation  of  principal  and  agent  does 
not  give  equity  jurisdiction  of  a  bill  by 
the  former  against  the  latter  for  an  ac- 
counting; but  where  the  relation  par- 
takes of  a  fiduciary  character,  and  the 
matters  of  which  an  accounting  is  sought 
are  peculiarly  within  the  knowledge  of 
the  agent,  a  bill  for  an  accounting  lies. 
Phillips  r.  Birmingham  Industrial  Co.,  50 
So.  77,  161  Ala.  509. 

Whatever  respondent's  liability  at  law, 
complainant  can  have  no  relief  in  a  suit 
for  an  accounting,  on  the  allegation  of 
a  fiduciary  relationship  between  principal 
and  agent,  and  refusal  of  the  agent  to  ac- 
count; respondent  proving  that  he  ac- 
counted fully  as  to  his  agency  before  com- 
plainant,  the  principal,  terminated  his 
agency,  and  that  thereafter  he  neither 
dealt,  nor  attempted  to  deal,  with  com- 
plainant or  the  subject-matter  of  the 
agency.  Phillips  v,  Birmingham  Indus- 
trial Co.,  180  Ala.  311,  60  So.  896. 

A  bill  may  be  maintained  by  the  owner 


of  a  mercantile  establishment  against  his 
agent,  who  has  had  charge  of  it,  for  an 
account  of  sales  and  moneys  received  by 
him.     Halsted  v.  Rabb,  8  Port.  63. 

Demand  as  Condition  Precedent. — "A 
principal  can  not  sue  his  agent,  for  money 
collected,  without  having  first  requested 
or  demanded  payment  of  it,  and  it  enti- 
tled the  plaintiff  to  a  recovery  without 
evidence  of  such  demand.  The  principle 
is  correct,  and  has  its  foundation  in  the 
corresponding  duties  of  the  relation  of 
principal  and  agent.  The  principal  can 
not  place  the  agent  in  default,  subject 
him  to  an  accusation  of  infidelity,  and  to 
the  costs  and  vexation  of  suit,  unless  he 
first  demands  of  the  agent  a  performance 
of  his  duty.  But,  if  the  agent  denies  his 
liability  to  the  principal,  or  otherwise 
shows  a  demand  would  have  been  fruit- 
less, the  law  relieves  the  principal  from 
the  duty  of  making  it."  Hammett  v. 
Brown,  60  Ala.  498,  499;  Barton  v.  Peck, 
1  Stew.  &  P.  486;  McBroom  v.  Governor, 
6  Port.  32;  Sally  v.  Capps,  1  Ala.  121, 
cited  in  note  in  28  L.  R.  A.,  N.  S.,  627; 
Kimbro  v.  Waller,  21   Ala.  376. 

Where  Evident  That  Demand  Would 
Be  Useless. — The  rule  requiring  a  de- 
mand, etc.,  in  order  to  maintain  an  action 
against  an  agent  for  money  collected  and 
not  paid  over,  does  not  apply,  where  the 
agent  denies  his  liability  or  otherwise 
shows  that  a  demand  would  have  been 
fruitless.  Hammett  v.  Brown,  60  Ala.  498, 
cited  in  note  in  28  L.  R.  A.,  N.  S.,  631. 

Unauthorized  Collections. — An  agent 
who  receives  notes  to  be  deposited  with 
an  attorney  for  collection,  but  collects  the 
money  himself,  is  not  entitled  to  insist 
on  a  demand  before  suit  against  him. 
Brazier  v.  Fortune,  10  Ala.  516,  cited  in 
note  in  28  L.  R.  A.,  N.  S.,  630. 

Duty  to  Pay  on  Collection  or  within 
Reasonable  Time. — If  it  be  the  duty  oT 
the  agent  to  pay  over  upon  the  receipt 
of  the  money,  or  within  a  reasonable 
time  thereafter,  then,  in  the  case  first 
supposed,  an  action  accrues  immediately 
upon  the  receipt -of  the  funds,  if  not  paid 
over,  and  in  the  latter,  after  the  expira- 
tion of  a  reasonable  time,  and  there  is  no 
necessity  of  a  demand.  Nelms  v.  Wil- 
liams, 18  Ala.  650,  652. 

Agreement  to  Pay  on  Collection. — 
Where  an  agent  has  agreed  in  advance 
to  pay  over  nioney  when  collected  to  the 
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creditors  of  his  principal  and  fails  to  do 
so,  such  undertaking  dispenses  with  for- 
mal demand.  Madris  v.  Shackleford,  4 
Ala.  493. 

§  48  (8)  Nature  and  Form  of  Remedy. 

Where  an  agent  for  the  collection  of 
notes  disposes  of  them  as  to  his  own 
use,  one  in  purchase  of  realty,  the 
other  in  the  purchase  of  personalty,  the 
land  and  personalty  will  be  considered  as 
money  in  his  hands,  so  that  assumpsit  will 
lie  therefor.  Strickland  v.  Burns,  14  Ala. 
511. 

§  48  (8)  Weii^t  and  Sufficiency  of  Evi- 
dence. 

In  an  action  against  a  firm  for  money 
collected  as  plaintiff's  agent,  proof  of  the 
agency  and  the  correctness  of  the  ac- 
count would  be  sufficient  to  sustain  a  re- 
covery for  the  amount  due  thereon.  St. 
Louis  &  T.  R.  Packet  Co.  v.  McPeters, 
27  So.  518,  124  Ala.  451. 

§  48.  Actions  for  Negligence  or  Wrongful 
Acts  of  Agent. 

§  48  (1)  Rights  of  Action  and  Defenses. 

To  render  an  agent  liable  to  his  prin- 
cipal for  the  discharge  by  his  negligence 
of  a  solvent  party  to  a  note,  the  princi- 
pal must  show  that  there  is  thereby  an 
actual  loss  to  him  for  that  no  other  sol- 
vent party  remains  liable.  Bank  of  Mo- 
bile V.  Huggins,  3  Ala.  206. 

§  48  (8)  Conditions  Precedent 

Where  an  agent  to  sell  a  horse  ex- 
changes him  for  another,  it  is  a  conver- 
sion, and  trover  will  lie  for  the  value 
without  a  demand.  Ainsworth  v.  Partillo, 
13  Ala.  460. 

§  48  (3)  Evidence. 

Burden  of  Proof. — To  permit  an  agent 
or  confidential  representative  to  secretly 
profit  by  his  manipulation  of  the  subject- 
matter  of  his  agency  is  to  offer  a  premium 
to  fraud  and  breach  of  faith.  The  law 
therefore  holds  him  bound  to  account  to 
his  principal  for  all  such  profits,  even 
though  they  were  received  by  transac- 
tions in  excess  of  the  authority  given 
him;  and  this  law  is  none  the  less  im- 
perative, because  he  accounts  for  the  full 
price  for  which  he  was  authorized  to  sell. 
In  all  such  cases,  the  burden  rests  on  the 
party  claiming   under   the   deed   to   prove 


satisfactorily  that  it  is  just,  fair,  and  eq- 
uitable in  every  respect,  and  not  on  the 
party  seeking  to  avoid  it  to  establish  that 
it  is  fraudulent.  Clifford  r.  Armstrong. 
176  Ala.  441,  58  So.  430,  431. 

§  48  (4)  Questicms  for  Jury. 

In  an  action  by  an  ex-taxcollector 
against  his  successor  for  fees  earned  by 
the  former,  but  collected  by  the  latter, 
whether  defendant  acted  as  plaintiff's 
agent  in  making  the  collections  is  a  ques- 
tion for  the  jury.  Shields  v.  Sheffield,  79 
Ala.  91. 


§48  (5) 

Where  there  was  evidence  that  plain- 
tiff ratified  defendant's  payment  of  plain- 
tiffs money  to  another  person,  it  was  er- 
ror to  charge  that  defendant  must  show 
authority,  without  any  allusion  to  the  act 
of  ratification.  Halloway  v.  Harper,  108 
Ala.  647,  18  So.  663. 

§  48  (6)  Judgnient  and  Measure  of  Dam- 
ages. 

Failure  to  Act. — An  agent,  in  case  of 
neglect  of  duty,  is  liable  to  nominal  dam- 
ages on  the  breach  of  his  contract;  and 
if  any  loss  has  been  sustained  by  the  prin- 
cipal in  consequence  of  the  neglect,  he  is 
liable  to  the  actual  loss  incurred  but  to  no 
greater  extent.  Bank  of  Mobile  v.  Hug- 
gins.  3  Ala.  206. 

Selling  for  Less  Than  Authorized^ — 
Where  an  agent  to  sell  a  horse  is  in- 
structed by  his  principal  not  to  sell  him 
for  less  than  $500,  and  he  sells  him  for  a 
less  sum,  in  an  action  by  the  principal 
against  the  agent  to  recover  the  $500,  that 
sum  is  not  the  measure  of  the  plaintifiF's 
damages,  but  he  can  recover  only  for  his 
actual  damages.  Ainsworth  v.  Partillo, 
13  Ala.  460,  cited  in  note  in  28  L.  R.  A., 
N.  S.,  631. 

(B)     COMPENSATION     AND     LIEN 
OF  AGENT. 

§  60.  Right  to  Compensation  in  GeneraL 

§  50  (1)  In  General. 

Collection    as    Condition    Precedent. — 

In  an  action  by  an  ag-ent  on  certificates 
of  commission  issued  to  him  on  his  sales 
of  machinery,  but  which  were  not  to  be- 
come payable  on  the  principal's  failure 
to  collect  'the  purchasers'  notes  or  if  col- 
lected by  an  attorney,  and  as  to  which 
the  contract  of  agency  provided   that   no 
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commission  was  to  be  paid  on  any  order 
not  filled,  nor  any  machinery  taken  back 
for  any  ca^ise  whatever,  and  that  the  pro- 
ceeds on  foreclosure  sales,  on  allowances 
and  compromises,  on  changing  the  time 
of  payment,  on  changing  the  evidences 
of  indebtedness  and  on  obtaining  judg- 
ment or  selling  the  property,  should  not 
be  considered  as  collections,  the  agent  is 
not  entitled  to  recover  where  the  prmci- 
pal  shows  that  the  conditions  precedent 
were  not  performed,  although  he  does 
not  show  the  necessity  of  taking  back 
machinery  sold  or  collection  by  attorney, 
etc.  Newell  v.  Port  Huron  Engine,  etc., 
Co.,  2  Ala.  App.  423,  57  So.  68. 

In  Taylor  Mfg.  Co.  v.  Key,  86  Ala.  212, 
3  So.  303,  where,  as  to  one  of  the  sales  of 
machinery  on  which  the  plaintiff  claimed 
a  commission,  it  appeared  that  the  prin- 
cipal, without  the  consent  of  the  agent, 
made  a  settlement  with  the  purchaser  by 
uking  back  the  machinery  and  accepting 
a  conveyance  of  part  of  the  land  which 
had  been  mortgaged  to  secure  the  pur- 
chase price,  though  the  purchaser  was 
solvent  and  the  mortgaged  property  was 
of  sufficient  value  to  pay  the  indebtedness 
and  no  necessity  was  shown  for  the  seller 
taking  back  the  machinery,  it  was  held 
that  the  agent  did  not  lose  his  right  to 
the  commission  by  the  provision  of  the 
agency  contract  that  "no  commission 
shall  be  allowed  or  paid  on  any  article 
taken  back,  or  on  any  order  taken  and 
not  filled,  on  machinery  not  settled  for, 
or  on  any  sale  to  irresponsible  persons." 
It  seems  plain  enough  that  there  was 
nothing  in  the  terms  of  that  contract  to 
indicate  that  the  agent  consented  to  fore- 
go any  part  of  his  commission  where  the 
debt  for  the  property  sold  was  collectible 
in  any  way,  and  tliat  the  provision  that 
''no  commission  shall  be  allowed  or  paid 
on  any  article  taken  l>ack"  could  not  have 
been  intended  by  the  parties  to  apply  to 
the  case  of  the  principal  voltmtarily  ac- 
cepting frotm  a  solvent  purchaser  in  full 
settlement  of  his  claim,  a  return  of  the 
machinery  sold  together  with  a  convey- 
ance of  part  of  the  land  mortgaged  as 
security  for  the  purchase  price,  the  whole 
of  which  could  have  been  collected  in 
cash  if  the  seller  had  chosen  to  enforce 
his  claim.  Newell  v.  Port  Huron  Engine, 
etc.,  Co.,  2  Ala.  App.  423,  57  So.  68,  71. 
"No  such  contract  or  state  of  facts  is 
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presented  in  the  case  at  bar.  By  the  ex- 
press terms  of  the  agency  contract  under 
which  the  plaintiffs  negotiated  sales  of 
machinery  they  were  to  receive  from  the 
defendant  commission  certificates  'show- 
ing, the  amount  due  the  agent  as  notes 
are  paid  in  cash;'  and  'no  commission  is 
to  be  paid  or  allowed  on  any  order  not 
filled,  nor  any  machine  returned  or  taken 
back  for  any  cause  whatever;'  and  the 
commission  certificates  issued  to  the 
plaintiffs,  constituting  the  evidence  of  any 
right  they  acquired  to  commissions  not 
already  paid,  provide  that  the  sums  named 
therein  as  commissions  are  to  be  due 
'after  payment  in  full  is  received  by'  the 
defendant  of  the  purchaser's  note  de- 
scribed in  such  certificate,  and,  further, 
that  the  obligation  thereby  evidenced  is 
to  become  null  and  void  'in  case  of  fail- 
ure of  defendant  'to  collect  said  note,  or 
if  said  note  is  collected  by  attorney,  or 
by  suit'  So  it  appears  by  the  plain  terms 
of  the  contract  between  the  parties  that 
the  part  of  the  commission  evidenced  by 
commission  certificates  was  payable  only 
in  the  event  of  the  actual  payment,  by  the 
purchasers,  or  the  corresponding  notes, 
and  that  in  several  contingencies  pro- 
vided for  it  was  not  payable  at  all,  though 
the  seller  might  be  able  to  enforce  col- 
lection of  the  corresponding  notes  after 
default  in  the  payment  thereof  at  matur- 
ity." Newell  V,  Port  Huron  Engine,  etc., 
Co.,  2  Ala.  App.  423,  57  So.  68,  71. 

Individual  Interest  of  Agent — A  prin- 
cipal can  not  recover  a  commission  paid 
by  him  to  an  agent  for  selling  his  prop- 
erty on  the  ground  that  the  agent  was  in- 
terested in  the  sale,  where  it  appears  that 
the  agent  acquired  his  interest  after  the 
termination  of  the  agency,  and  by  a  con- 
tract with  the  purchaser.  McGar  v,  Ad- 
ams, 65  Ala.  106. 

Where  an  agent  employed  to  sell  prop- 
erty, either  by  himself  or  by  collusion 
with  others,  4[)ecomes  a  purchaser  without 
the  knowledge  or  consent  of  his  princi- 
pal, the  principal,  on  discovering  that  fact, 
may  recover  a  commission  paid  to  the 
agent.     McGar  v.  Adams,  65  Ala.  106. 

§  50  (S)  Termination  of  Agency. 

An  agent's  right  to  coinmissions,  pay- 
able at  the  completion  of  the  work  for 
which  he  is  employed,  is  destroyed  by  a 
I  revocation  of  the  agency  before  such  work 
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has  been  performed.  Chambers  v,  Seay, 
73  Ala.  372. 

Implied  Contract  from  Request  to 
Make  Sale. — Where,  after  the  termination 
of  his  contract,  the  agent,  at  the  request 
of  his  principal,  sold  machinery,  there 
was  an  implied  contract  by  the  latter  to 
pay  the  agent  what  his  services  were  rea- 
sonably worth.  Taylor  Mfg.  Co.  v.  Key, 
86  Ala.  212,  5  So.  303. 

Raising  Price  So  as  to  Defeat  Sales. — 
A  corporation  which  has  agreed  to  allow 
its  agent  a  commission  of  10  per  cent  of 
the  amount  of  his  sales,  can  not,  for  the 
purpose  of  terminating  his  agency,  raise 
its  prices  beyond  those  necessary  to  re- 
turn a  fair  profit,  thus  defeating  such 
agent's  sales.  Union  Refining  Co.  v.  Bar- 
ton, 77  Ala.  148. 

§  51.  Amount  of  Salary  or  Conunission. 

Efifect  of  Contracts. — An  agent  to  sell 
on  commission  is  entitled  to  recover  un- 
der a  special  agreement  made  with  the 
general  agents  of  the  principal,  by  which 
the  latter  agents  were  to  sell  certain  ar- 
ticles in  the  terrtory  of  the  former,  and 
the  agent  was  to  receive  in  lieu  of  his 
commissions  a  named  sum  of  money. 
Taylor  Mfg.  Co.  v.  Key,  86  Ala.  212,  5  So. 
303. 

By  the  terms  of  a  contract  between  a 
machinery  firm  and  its  agent  for  the  sale 
of  machines  no  commissions  were  to  be 
paid  to  the  agent  **on  any  article  taken 
back,  ♦  ♦  ♦  on  machinery  not  settled 
for,  or  on  any  sale  to  irresponsible  per- 
sons." The  principals  were  not  author- 
ized to  take  back  any  machinery  without 
the  agent's  consent,  unless  there  was  a 
necessity  for  it.  A  sale  of  machinery  was 
made  by  the  agent  to  a  person  who,  at 
the  time,  was  solvent,  and  his  notes  were 
taken.  After  the  maturity  of  the  notes, 
the  principals  extended  the  time,  and 
took  sufficient  security  from  the  vendee 
to  recover  it.  Afterwards  the  principals 
settled  by  releasing  a  portion  of  the  se- 
curity, and  taking  back  the  machinery. 
Held,  that  the  agent  could  recover  his 
commissions.  Taylor  Mfg.  Co.  v.  Key, 
86  Ala.  212,  5  So.  303. 

§    52.  Reimbursement    of  Advances,    Ex- 
penses and  Losses. 

An  agent  purchased  goods  not  exactly 
in  the  line  of  his  agency,  in  the  name  of 
his    principal,    and    then    voluntarily    paid 


for  them.  Held,  that  either  the  purchase 
was  unauthorized,  and  so  the  payment 
was  of  his  own  debt,  or  that  the  payment 
was  voluntary,  and  of  itself  implied  no 
assumpsit.  Whitley  v.  Murray,  34  Ala. 
156. 

§  53.  Actions  for  Compensation. 

§  53  (1)  Pleading. 

Complaint  or  Petition. — In  an  action  by 
an  agent  against  his  principal  for  breach 
of  the  contract  of  agency,  wherein  it  was 
provided  that  he  was  to  have  the  sole 
right  of  selling  his  principal's  goods  in  a 
certain  state,  an  allegation  that,  after 
plaintiflF  had  begun  to  sell  in  that  state, 
his  principal,  without  his  knowledge  or 
consent,  sent  another  agent  there,  is  in- 
sufficient, in  the  absence  of  a  further  al- 
legation that  plaintiff  was  still  perform- 
ing his  duties  under  the  contract.  Union 
Refining  Co.  v.  Barton,  77  Ala.  148. 

Allegations  of  Amount  of  Sales. — In  an 
action  by  an  agent,  acting  under  a  con- 
tract which  provided  that  he  was  to  re- 
ceive 10  per  cent  commission  on  all  sales 
effected,  for  breach  thereof  by  his  prin- 
cipal, an  allegation  that  the  latter  had  re- 
fused to  pay  such  compensation  is  insuf- 
ficient, without  further  alleging  the 
amount  of  the  sales  made.  Union  Refin- 
ing Co.  V,  Barton,  77  Ala.  148. 

Issues,  Proof  and  Variance.  —  Where 
an  agency  for  the  sale  of  land  on  com- 
mission payable  in  event  of  sale  was  re- 
voked by  the  principal  before  sale  was 
made,  the  agent,  in  an  action  on  the  case 
brought  to  recover  the  stipulated  com- 
missions, the  gravamen  of  which  was  the 
wrongful  revocation,  could  not  recover 
for  labor  performed  or  expenses  incurred 
in  his  efforts  to  sell  the  land,  though  such 
recovery  might  be  had  under  a  different 
state  of  pleadings.  Chambers  z\  Seay,  73 
Ala.  372. 

A  complaint  alleged  that  plaintiff  was 
employed  by  defendant  for  three  months 
as  traveling  salesman;  that  he  was  to  pay 
his  own  expenses,  and  receive  one-half 
of  the  profits;  and  that  before  the  expi- 
ration of  the  time  he  was  discharged  with- 
out cause — and  demanded  damages  for 
injury  to  his  credit,  for  money  expended 
in  purchasing  an  outfit,  and  for  loss  of 
commissions  which  he  might  have  earned. 
Held,  that  the  complaint  was  not  adapted 
to  the  relief  sought,  and  under  it  plaintiff 
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could  recover  only  commissions  on  his 
actual  sales,  and  nothing  for  loss  of  com- 
missions and  money  paid.  Beck  v.  West, 
91  Ala.  312,  9  So.  199. 

§  58  (ft)  Admkftibility  of  Evidence. 

In  an  action  by  an  agent  to  recover 
commissions  for  the  sale  of  certain  chat- 
tels, where  there  ^as  no  dispute  as  to  the 
agency,  and  the  only  issue  was  whether 
plaintiff  had  made  the  sales,  testimony  by 
defendant  that  it  had  other  agents  for 
the  sale  of  its  wares  in  the  county  where 
plaintiff  lived  and  did  business  was  irrel- 
evant. De  Loach  Mills  Mfg.  Co.  v,  Mid- 
dlebrooks,  95  Ala.  459,  10  So.  917. 

§  53  (3)  Instructions.  . 

In  an  action  by  an  agent  to  recover 
commissions  for  the  sale  of  certain  chat- 
tels, where  there  was  no  evidence  that  de- 
fendant had  become  liable  to  pay  or  had 
.  paid  a  commission  on  these  sales  to  an- 
other agent,  the  court  properly  refused 
to  charge  that  it  was  plaintiff's  duty  to 
promptly  notify  defendant  of  the  sales, 
to  prevent  it  from  paying  commissions 
to  some  other  person  who  might  have 
sent  the  order,  and  that,  if  plaintiff  failed 
to  exercise  such  care,  he  could  not  re- 
cover. De  Loach  Mills  Mfg.  Co.  v.  Mid- 
dlebrooks,  95  Ala.  459,   10  So.  917. 

IIL  RIGHTS   AND   LIABILITIES  AS 
TO  THIRD  PERSONS. 

(A)  POWERS  OF  AGENTS. 
§  54.  Representation  of  Principal. 
§  55. In  General. 

A  principal  can  not  confer  on  an  agent 
authority  to  do  that,  in  his  behalf,  which 
he  himself  could  not  do  if  he  were  per- 
sonally present  and  acting  for  himself. 
Ferguson  v,  Morris,  67  Ala.  3S9. 

Duty  to  Ascertain  Authority. — "The 
general  rule  of  law  that  one  who  deals 
with  an  agent  is  bound  to  know  the  ex- 
tent of  his  authority  v&  fully  recognized, 
and  one  absolutely  necessary  to  the  pro- 
tection of  a  principal  in  all  actions 
brought  against  him  founded  upon  con- 
tracts made  by  an  agent."  Williamson 
r.  Tyson,  105  Ala.  -644,  17  So.  356,  339. 
Sec  post,  "Duty  to  Disclose  or  Ascertain 
Authority,"  §  101. 

Payment  to  Authorized  Agent. — A  pay- 
ment by  the  maker  of  a  note,  before  its 
transfer  by  the  payee,  to  an  agent  of  the 


payee  acting  within  the  scope  of  his  au- 
thority, is  a  good  payment.  Renard  v. 
Turner,  42  Ala.  117. 

Execution  of  Agency. — ^When  authority 
is  given  to  an  agent  to  do  a  particular  act, 
and  the  manner  of  executing  that  author- 
ity is  not  prescribed,  the  principal  is 
bound  by  the  act  of  the  agent,  although 
it  may  not  be  done  in  the  manner  in 
which  he  desired  it  to  be  done,  or  in 
which  he  would  himself  have  done  it. 
McClungs  Ex'rs  v.  Spotswood,  19  AJa. 
165. 

By  Joint  Agents. — Where  several  per- 
sons are  reputed  to  represent  another  in 
some  business  transaction,  such  as  the 
sale  of  property,  etc.,  it  seems  that  all  of 
them  should  join  in  executing  the  au- 
thority; but  the  interest  of  the  principal, 
as  gathered  from  the  words  in  which  the 
power  is  conferred,  may  control  the  rule 
of  interpretation.  Caldwell  v.  Harrison, 
11  Ala.  755. 

§  66.  ^^—  General  Agency. 

"A  general  agent  is  one  employed  to 
transact  all  the  business  of  his  principal 
of  a  particular  kind  or  in  a  particular 
place,  and  the  powers  of  such  agent  are 
prima  facie  coextensive  with  the  business 
intrusted  to  his  care  and  can  not  be  nar- 
rowed even  by  secret  instructions  or  lim- 
itations not  communicated  to  the  persons 
with  whom  he  deals.  British,  etc.,  Mortg. 
Co.  V.  Cody,  135  Ala.  628,  33  So.  832;  Syn- 
dicate Ins.  Co.  V.  Catchings,  104  Ala.  176, 
16  So.  46."  Simpson  v.  Harris,  174  Ala. 
430,  56  So.  968,  ^9. 

"The  authority  of  a  general  agents  is 
measured  by  the  usual  scope  and  charac- 
ter of  the  business  he  is  empowered  to 
transact.  By  appointing  him  to  do  that 
business,  the  principal  is  considered  as 
saying  to  the  world,  that  his  agent  has  all 
the  authority  necessary  to  the  doing  of 
it  in  the  usual  way."  Lousiville  Coffin 
Co.  V.  Stokes,  78  Ala.  372,  375. 

"As  was  said  in  Wheeler  v.  McGuire, 
86  Ala.  398,  5  So.  190,  and  before  and  since 
held  to  the  sam-e  effect:  *A  general  agent 
may  exceed  his  express  authority  and  the 
principal  nevertheless  be  bound.  The 
scope  and  character  of  the  business,  which 
he  is  empowered  to  transact,  is,  as  to  third 
persons,  the  extent  and  measure  of  his 
authority.  ♦  ♦  ♦  When  the  general 
agent  transacts  the  business  intrusted  to 
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him,  within  the  usual  and  ordinary  scope 
of  such  business,  he  acts  within  the  ex- 
tent of  his  authority;  the  principal  is 
bound,  provded  the  party  dealing  with 
the  agent  acts  in  good  faith,  and  is  not 
guilty  of  negligence  which  proximately 
contributes  to  the  loss.  The  agent's  au- 
thority as  to  third  persons  is  what  it  ap- 
pears to  be,  and  must  be  determined  by 
the  nature  of  his  business,  and  is  prima 
facie  coexistive  with  the  requirements. 
Louisville  Coffin  Co.  v.  Stokes,  78  Ala. 
372;  Gibson  v.  Snow  Hardware  Co.,  94 
Ala.  346,  348,  10  So.  304."  Montgomery 
Furniture  Co.  v.  Hardaway,  104  Ala.  100, 
16  So.  29,  33. 

§  57.  Special  Agency. 

A  special  agent  is  one  authorized  to 
act  only  in  a  specific  transaction.  Gib- 
son V.  Snow  Hardware  Co.,  94  Ala.  346, 
10  So.  304,  307;  Witcher  v.  Brewer,  49 
Ala.  119,  122;  Wood  v.  McCain,  7  Ala. 
800;  Robinson  v.  JEtm.  Ins.  Co.,  128  Ala. 
477,  30  So.  665,  666. 

"The  doctrine  is  of  general  application 
that  an  agent  can  bind  his  principal  only 
to  the  extent  of  the  authority  with  which 
he  has  been  expressly  or  impliedly 
clothed.  The  implied  powers  of  a  special 
agent  are  limited  to  acts  necessary  or 
proper  to  the  accomplishment  of  the  par- 
ticular matter  intrusted  to  him,  while 
those  of  a  general  agent  ordiharily  ex- 
tend to  the  conduct  of  the  business  in  his 
charge  in  the  usual  and  customary  man- 
ner. Alabama,  etc.,  R.  Co.  v.  Hill,  76 
Ala.  303;  Wheeler  v.  McGuire,  86  Ala.  398, 
5  So.  190;  Louisville  Coffin  Co.  v.  Stokes, 
7S  Ala.  372;  Gaines  r.  McKinley,  1  Ala. 
446;  Skinner  v.  Gunn,  9  Port.  305."  Ly- 
tic V.  Bank,  121  Ala.  215,  26  So.  6,  9. 

"The  principal  of  a  special  agent  is  only 
bound  by  acts  of  the  agent  which  are  in 
accordance  with  his  authority,  and  a  third 
party  is  ibound  at  his  peril  to  ascertain 
the  extent  of  the  agent's  authority." 
Montgomery  Furniture  Co.  v.  Hardaway, 
104  Ala.  100,  16  So.  29,  33. 

§  68.  E^aquress  Authority. 

§  69. In  General. 

"When  an  express  authority  is  given, 
the  extent  thereof  must  be  ascertained 
from  its  terms,  and  another  or  different 
authority  can  not  be  implied,  unless  facts 
are  shown  from  which  such  other  author- 


ity may  be  presumed,  or  arises  by  impli- 
cation of  law.  Therefore  proof  of  facts 
or  cimcumstances  from  which  the  author- 
ity, caused,  not  by  the  agent  himself,  but 
by  the  defendant — is  essential  to  his  lia- 
bility for  Tatham's  acts  not  within  the 
scope  of  his  commission.  In  such  case,  it 
is  incumbent  upon  the  plaintiff  to  prove 
that  defendant,  by  ratification,  assent,  or 
acquiescence  in  previous  acts,  held  out 
Tatham  as  clothed  in  the  character  in 
which  he  assumed  to  act,  which  fairly  led 
the  plaintiffs  to  believe  that  more  exten- 
sive powers'  had  in  fact  been  given  than 
were  conferred  by  the  terms  of  the  ap- 
pointment. On  this  question,  all  the  cir- 
cumstances of  the  transaction,  the  previous 
conduct  of  the  defendant,  and  the  usages 
of  the  business,  may  be  properly  consid- 
ered. It  should,  however,  be  remarked 
that,  in  order  to  bind  the  defendant  by 
ratification,  assent,  or  acquiescence  in  prior 
acts  of  his  agent  in  excess  of  the  author- 
ity actually  given,  knowledge  of  the  ma- 
terial facts  must  be  brought  home  to  the 
defendant;  and  if,  in  the  absence  of  ex- 
press authority  to  bind  defendant  in  the 
manner  in  which  he  is  sought  to  be 
charged,  his  liability  is  rested  on  previous 
recognition  of  similar  acts  of  Tatham  as 
his  agent,  it  is  requisite  to  show  that 
plaintiffs  sold  the  goods  to  Tatham  on  the 
faith  of  such  previous  recognition.  St. 
John  V.  Redmond,  9  Port.  428;  Blevins  v. 
Pope  &  Son,  7  Ala.  371."  Wheeler  v.  Mc- 
Guire,  86  Ala.   398,   5  So.  190,   19®. 

A  receiving  and  forwarding  merchant 
cannot,  unless  under  some  special  eon- 
tract,  custom,  or  usage  of  trade,  forward 
cotton  to  a  port,  without  instructions  from 
his  principal,  and  direct  its  delivery  on  ar- 
rival to  a  commission  merchant.  Love  z\ 
Davis,  25  Ala.  335. 

§  60. Construction  of  Letters  or  Pow- 
ers of  Attorney. 

The  authority  given  by  a  power  of  at- 
torney is  not  to  be  extended  beyond  the 
meaning  of  the  terms  in  which  it  is  ex- 
pressed. Brantley  v.  Southern  Life  Ins. 
Co.,  53  Ala.  554,  cited  in  note  in  4  L.  R.  A., 
N.  S.,  844. 

Sales  of  Principal's  Property. — A  writ- 
ten power  to  an  agent,  in  charge  of  the 
plantation  of  his  principal,  "to  act  for  him 
in  all  cases  whatever,  and  to  do  .all  which 
he  might  himself  do,"  coupled  with  sub- 
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sequent  verbal  instructions,  when  about 
to  break  up  the  plantation  and  remove 
his  family  to  another  state,  "to  settle  up 
or  discharge  all  demands  against  the  fam- 
ily before  he  [the  agent]  left,  and,  acting 
under  the  power  of  attorney,  to  do  all 
that  might  be  necessary,"  will  not  confer 
on  the  agent  the  authority  to  sell  the 
slaves  of  his  principal.  Dearing  v.  Light- 
foot,  16  Ala.  2S. 

A  conveyance  of  the  interest  of  a  de- 
ceased partner,  in  land  held  by  the  mem- 
bers of  the  firm  as  co-tenants,  is  not  au- 
thorized under  letters  of  attorney  by  his 
heirs  giving  power  to  the  surviving  part- 
ner **to  settle  all  matters  growing  out  of 
the  firm  business,  to  settle  up  and  divide 
his  estate,  and  to  do  all  acts  necessary  to 
accomplish  that  end."  Southern  Cotton 
Oil  Co.  V.  Henshaw,  89  Ala.  448,  7  So. 
760,  cited  in  note  in  4  L.  R.  A.,  N.  S.,  844. 

§  61.  Implied  and  Apparent  Authority. 

§  62. In  General.  ^ 

"In  the  conduct  of  the  business  for  the 
principal  the  agent  would  have  the  im- 
plied authority  to  do  that  which  the  nature 
and  needs  of  the  business  demanded  in 
its  due  and  regular  course,  and  the  prin- 
cipal would  be  bound  by  such  acts  to  third 
parties  dealing  in  good  faith  on  the  im- 
plied authority,  because  of  the  general 
nature  of  the  agency  and  the  power  or  au- 
thority of  the  agent  to  be  implied  there- 
from. The  authority  of  a  general  agent 
is  measured  by  the  usual  scope  and  char- 
acter of  the  business  he  is  empowered  to 
transact,  and  for  any  act  done  by  him 
which  is  natural  and  customary  in  the 
management  of  such  business  the  prin- 
cipal can  not  avoid  liability  because  of 
any  secret  instructions  or  limitations  im- 
posed on  the  agent.  Louisville  Coffin  Co. 
v.  Stokes,  78  Ala.  372;  Sweetser  v.  Shorter, 
123  Ala.  318,  26  So.  298;  Witcher  v. 
Brewer,  49  Ala.  119;  Tennessee  River 
Transp.  Co.  v.  Kavanaugh  Bros.,  101  Ala. 
1,  13  So.  283."  Wooten  v.  Federal  EHs- 
count  Co.,  7  Ala.  App.  351,  62  So.  263,  264; 
Kramer  v.  Compton,  166  Ala.  216,  52  So. 
351;  Alston  z\  Broadus  Cotton  Mill,  152 
Ala.  552,  44  So.  654;  Harris  v.  American 
BIdg.,  etc.,  Ass'n,  122  Ala.  545,  25  So.  200; 
Wintcr-Loeb  Grocery  Co.  v.  Mutual  Ware- 
house Co.,  4  Ala.  App.  431,  58  So.  807,  809. 
See  post,  ''Undisclosed  Limitation  of  Au- 
thority," §  76. 


"An  agent  may  bind  his  principal  only 
to  the  extent  of  the  authority  with  which 
he  is  invested  by  the  principal,  and  one 
dealing  with  the  agent  is  charged  with 
knowledge  of  his  powers.  The  authority 
may,  however,  sometimes  be  implied 
where  none  was  actually  conferred;  as, 
where  the  agent  is  charged  with  the  per- 
formance of  certain  general  duties,  those 
acts  necessary  to  the  accomplishment  of 
the  main  object  are  in  general  included 
in  the  authority."  Lafayette  R.  Co.  v. 
Tucker,  124  Ala.  514,  27  So.  447,  450. 

The  doctrine  of  apparent  authority  op- 
erates by  way  of  estoppel,  and  to  prevent 
the  practice  of  fraud.  The  doctrine  of 
apparent  authority  can  be  invoked  only 
by  one  who  has  been  misled  to  his  det- 
riment by  the  appearance  of  authority  in 
an  agent  with  whom  he  deals,  though  not 
existing  in  fact.  The  principal  is  liable 
for  the  agent's  act  within  the  scope  of  his 
actual  authority,  because  it  is  his  own  act, 
and  is  liable  for  the  agent's  act  within 
the  scope  of  the  apparent  authority  which 
he  holds  the  agent  out  as  having,  but 
which  in  fact  he  has  not,  because  to  dis- 
pute the  existence  of  such  apparent  au- 
thority would  enable  the  principal  to  com- 
mit a  fraud  on  innocent  third  persons  re- 
lying on  such  appearance.  Patterson  v» 
Neal,   135  Ala.  477,  33  So.  39,  40. 

To  Bind  Principal  for  False  Imprison- 
ment.— *'It  is  not  necessary  to  a  principal's 
liability  in  false  imprisonment,  that  the 
agent's  authority  should  be  expressly  con- 
ferred, or  that  the  particular  act  com- 
plained of  should  have  been  authorized. 
The  authority  would  be  implied  from  his 
relation  to  the  principal,  the  nature  of  his 
employment,  and  the  mode  in  which  he 
was  permitted  to  conduct  the  business. 
Talladega  Ins.  Co.  v.  Peacock,  67  Ala.  253, 
264."  Robinson  &  Co.  v.  Green,  148  Ala. 
434,  43  So.  797,  798.  See  post,  "Negli- 
gence or  Wrongful  Acts  of  Agent,"  §  110. 

Can  not  Bxceed  Power  of  Principal. — 
An  agent  has  no  implied  power  to  do  that 
which  his  principal  is  not  authorized  to 
do.  Gambill  v.  Fuqua,  42  So.  735,  148 
Ala.  448. 

§  63.  Principal's  Property  and  Busi- 
ness. 

§  63  (1)  Possession  of  Property. 

Receiving   Property  for   Principal. — An 

agent,    authorized   to   take    an    inventory 
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and  report  the  business  of  a  salesman, 
can  not  by  accepting  property  of  his  prin- 
cipal, relieve  the  salesman  from  liability 
for  it.  Singer  Mfg.  Co.  v.  McLiean,  105 
Ala.  316,  16.  So.  912. 

§  63  (S)  Lease  of  Property. 

Where  defendant  authorized  his  agent 
to  lease  premises  on  condition  that  secur- 
ity for  the  payment  of  rent  be  given,  no 
character  of  security  nor  time  for  giving 
it  being  designated,  defendant  is  bound  by 
a  lease  made  by  his  agent  under  which  no 
security  was  required,  where  the  lessee 
oflFered  to  give  security  long  before  the 
commencement  of  the  term,  whenever  the 
agent  should  request  it.  Paris  v.  Johns- 
ton,   46    So.    642,    155    Ala.    403. 

Hirini^  Slaves. — An  agent  of  the  owner 
of  a  slave,  empowered  to  hire  and  look 
after  the  slaves,  has  authority,  by  hiring 
the  slave  to  party  illegally  in  possession, 
to  legalize  his  subsequent  use  of  him. 
Gimon  v.  Terrell,  38  Ala.  208. 

§  63  (3)  Pledge  of  Property. 

Where  firm  property  is  sold  by  a  part- 
ner to  pay  a  firm  debt,  and  the  purchaser 
constitutes  one  of  the  partners  his  agent 
to  dispose  of  the  property  and  account  for 
the  proceeds,  such  agent  has  no  authority 
to  pledge  the  property  to  secure  another 
debt  due  from  the  partnership,  and  his 
doing  so  does  not  affect  the  purchaser's 
title.  Ullman  v.  Myrick,  93  Ala.  532,  8  So. 
410,  cited  in  note  in  14  L.  R.  A.  235. 

§  68  (4)  Transactioii  of  Business  for  Prin- 
cipal in  GeneraL 

When  a  merchant  abandons  his  busi- 
ness and  allows  it  to  be  carried  on  in  his 
name  by  a  relative,  under  authority  of  the 
same  revenue  licenses,  the  same  rule  of 
liability  applies  for  debts  afterwards  con- 
tracted in  his  name  as  in  the  case  of  a  re- 
tiring partner.  Nicholson  r.  Moog,  65 
Ala.  471. 

The  vendor  of  cotton  agreed  that,  when 
it  arrved  at  the  port  to  which  it  was  to  be 
shipped,  a  part  should  be  reweighed  and 
examined  by  his  agents,  and,  if  found  de- 
ficient in  quantiy  or  quality,  should  be 
changed  for  other  cotton  of  the  vendor 
in  the  agents'  possession,  so  as  to  supply 
the  deficiency;  and  it  being  impossible  to 
supply  the  deficiency  by  cotton  of  the 
quality  sold,  it  was  supplied  by  that  of  an 
inferior   quality.       In    an     action    by     the 


vendee  to  recover  the  difference  in  price 
between  the  cotton  sold  and  that  delivered, 
it  was  held  that  the  agents,  acting  in  good 
faith,  rightfully  substituted  the  best  cot- 
ton in  their  possession,  and  therefore  the 
vendor  was  liable  in  the  action.  Pattison 
v.  Moore,  3  Port.  270. 

Signing  Principal's  Name. — Where  a 
person  authorized  his  clerk  to  sign  his 
name  to  an  order  for  goods,  so  that  it 
would  purport  to  have  been  signed  by  him- 
self, he  is  bound  to  the  same  extent  as  if 
he*  had  in  fact  signed  it.  Alfred  Shrimp- 
ton  &  Sons  V.  Brice,  102  Ala.  655,  15  So. 
452. 

§  64. Contracts  in  GeneraL 

The  general  manager  of  the  business  in 
Alabama  of  nonresidents,  who,  while  do- 
ing a  constant  business  of  buying  and 
selling  lumber,  visits  the  place  of  business 
only  once  every  30  or  60  days,  has  au- 
thority to  contract  for  the  cutting  and 
sawing  of  timber  into  lumber,  in  the  ab- 
sence of  limitations  on  his  authority, 
known  to  the  person  dealing  with  him, 
under  the  rule  that  a  general  agent  is  em- 
ployed to  transact  all  the  business  of  his 
principal,  with  powers  prima  facie  coex- 
tensive with  the  business,  which  can  not 
be  limited  by  secret  instructions.  Simp- 
son V.  Harris,  174  Ala.  430,  56  So.  968. 

A.,  resident  of  North  Carolina,  exe- 
cuted to  B.,  of  the  same  state,  a  power  of 
attorney  to  receive  a  slave  from  C,  who 
resided  in  Alabama,  and  to  sell  him;  B. 
passing  through  Alabama  on  his  way  to 
Mississippi  received  the  slave  from  C.  and 
endeavored  to  sell  him,  but  failed  to  do 
so.  He  then  endeavored  to  hire  him,  but 
in  this  also  was  unsuccessful,  and,  not  be- 
ing authorized  to  incur  the  expense  of 
taking  the  slave  along  with  him  in  the 
stage, — the  mode  of  conveyance  by  which 
he  was  traveling, — he  thereupon  left  hioi 
with  C.  free  of  hire  until  A.  could  be  in- 
formed of  the  circumstances  and  make 
some  other  disposition  of  the  slave. 
Held,  that  in  this  unforeseen  emergency 
the  agent  acted  in  the  line  of  his  duty, 
and  that  C.  was  not  liable  for  the  hire  of 
the  slave.  Williams  r.  Shackelford,  16 
Ala.  318. 

§  65.  -^—  Contracts  for  Employment. 

The  vendor  of  cotton  agreed  that,  when 
it  arrived  at  the  port  to  which  it  was  to 
be    shipped,  a  part    should  be    reweighed 
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and  examined  by  his  agents,  and,  if  found 
deficient  in  quantity  or  quality,  should  be 
changed  for  other  cotton  of  the  vendor  in 
the  agents'  possession,  so  as  to  supply  the 
deficiency;  and,  it  being  impossible  to 
supply  the  deficiency  by  cotton  of  the 
quality  sold,  it  was  supplied  by  that  of  an 
inferior  quality.  In  an  action  by  the  ven- 
dee to  recover  the  difference  in  price  be- 
tween the  cotton  sold  and  that  delivered, 
it  was  held  that  the  agents  rightfully 
called  a  cotton  broker  to  their  assistance 
in  ascertaining  the  value  of  the  cotton. 
Pattison  v.  Moore,  3  Port.  270. 

Employment  of  Physician. — A  railroad 
brakeman  was  injured  while  in  discharge 
of  his  duties,  and  a  physician  was  called 
by  the  conductor  to  attend  him.  The  con- 
ductor had  no  express  authority  to  em- 
ploy physicians  in  such  cases,  and  it  was 
not  shown  that  the  necessity  for  medi- 
cal attendance  was  urgent  and  immediate, 
that  communication  with  the  chief  officers 
in  regard  to  such  employment  was  im- 
practicable, or  delay  for  that  purpose  dan- 
gerous, or  that  the  general  superintendent 
knew  of  the  employment  until  after  the 
services  had  been  rendered,  and  it  ap- 
peared that  there  was  telegraphic  com- 
munication with  him.  Held,  that  the  com- 
pany was  not  liable  for  such  services. 
Sevier  v.  Birmingham,  S.  &  T.  R.  R.  Co., 
92  Ala.  258,  %  So.  405. 


§  66. 


Purchases^  Sales  and  Convey- 


ances. 


§  06  (1)  Purchases  in  General. 

If  goods  are  sold  and  delivered  to  an 
agent  within  the  scope  of  his  authority, 
the  principal  is  liable  for  the  price,  and 
the  seller  is  not  required  to  see  that  the 
goods  are  appropriated  by  the  agent  to 
the  purpose  for  which  they  were  bought. 
Waring  v.  Henry,  30  Ala.  721. 

The  overseer  of  a  plantation  has  no 
right,  as  such,  to  bind  his  employer  by 
the  purchase  of  articles  which  he  may 
suppose  necessary;  such  authority  not  be- 
ing necessary  to  perform  the  duties  in- 
cident to  his  station.  Fisher  v.  Campbell, 
9  Port.  210. 

Admission  of  Correctness  of  Account 
fcr  Purchases. — That  defendant  authorized 
an  agent  to  purchase  goods  for  him  would 
sot  render  him  liable  on  an  account  stated 
for  their  price,  because  of  the  subsequent 
admission    of  such    agent  of    the  correct- 


ness of  the  account  and  of  defendant's 
liability,  where  defendant  did  not  author- 
ize such  admission,  as  the  admission  must 
be  by  the  party  charged  on  the  stated  ac- 
count. Moore  v.  Maxwell  &  Delhomme, 
46  So.  755,  155  Ala.  299. 

Authority  to  an  agent  to  purchase  goods 
does  not  authorize  him  to  subsequently 
admit  the  correctness  of  the  account  there- 
for, so  as  to  render  his  principal  liable 
for  the  price  of  an  account  stated.  Moore 
V,   Maxwell,   155  Ala.  299,   46   So.   755. 

Purchase  of  Team  in  Order  to  Make 
Sales. — 'Authority  to  sell,  and  to  canvass 
for  the  sale  of  sewing-machines,  does  not, 
per  se,  confer  the  power  to  purchase  or 
hire  a  horse  or  mule,  to  aid  the  agent's 
locomotion,  and  thus  fasten  a  lia*bility  on 
the  principal  for  the  purchase  price  or 
hire.  This  depends  on  the  tej-ms  of  the 
contract,  .by  which  the  agent  was  em- 
ployed. The  law  does  not  presume  the 
agent,  in  such  service,  is  clothed  with  au- 
thoriy  to  bind  his  principal  'by  such  con- 
tract. McCrary  v.  Slaughter,  58  Ala.  230; 
Howe  Mach.  Co.  v.  Ashley,  60  Ala.  496, 
4^8. 

§  ee  (8)  Existence  of  Authority  to  Sell  or 
Convey. 

The  fact  that  an  agent  in  possession  and 
control  of  lands  rented  part  of  them,  tak- 
ing rent  notes  therefor,  which  were  after- 
wards found  in  the  owner's  possession, 
and  that  he  employed  surveyors,  kept  off 
trespassers,  and  collected  pay  for  timber 
cut  and  sold  from  such  lands,  does  not 
constitute  him  the  owner's  general  agent 
with  relaion  to  such  lands,  so  as  to  author- 
ize a  person  to  purchase  timber  from  him 
and  make  payment  to  him  without  the 
principal's  knowledge,  and  without  inquir- 
ing the  extent  of  the  agency.  Birming- 
ham Mineral  R.  Co.  v,  Tennessee  Coal, 
Iron  &  R.  Co.,  28  So.  679,  127  Ala.  137. 

§    66    (3)    Acquiescence    or   Approval    of 
Principal. 

See   post,   "Ratification,"   §§   112-123. 

Where,  in  response  to  a  telegram  from 
an  agent  for  the  sale  of  fruits,  asking  a 
price,  the  principals,  in  reply,  merely 
state  a  price,  they  are  bound  by  a  sale 
made  by  the  agent  at  the  price  named, 
though  not  confirmed  by  them,  and  though 
their  prior  instructions  to  the  agent  only 
authorized  him  to  sell  subject  to  their 
confirmation;  there  being  a  custom  or  us- 
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age  of  the  business  to  the  effect  that  such 
a  telegram  is  authority  for  the  agent  to 
sell  finally  and  unconditionally,  notwith- 
standing his  prior  instructions.  Cawthorn 
V,  Lusk,  97  Ala.  674,  11  So.  731. 

It  was  within  the  rights  of  a  firm  doing 
business  in  Richmond,  Va.,  to  appoint  a 
citizen  of  Illinois  their  agent  during  the 
Rebellion  to  receive  possession  of  cotton 
belonging  to  the  firm  from  their  agent  in 
Alaibama;  but  such  agent  could  not,  after 
the  suppression  of  the  Rebellion,  take 
possession  of  such  cotton  and  sell  it  so 
as  to  devest  the  owners  of  their  property 
without  their  acquiescence.  Lyon  v,  Kent, 
45  Ala.  -es^. 

§  66  (4)  Purpose  and  Terms  of  and  Con- 
sideration   for    Sale    or    Conveyance. 

Authority  to  purchase  implies  authority 
to  agree  upon  the  necessary  terms  of  sale, 
including  the  price,  so  that  an  agent  hav- 
ing authority  to  purchase  particular  cot- 
ton had  implied  authority  to  agree  with 
the  seller  on  a  price,  and  his  principal 
would  be  bound  by  the  price  fixed  unless 
the  seller  had  knowledge  of  the  principal's 
instructions  to  the  agent  to  pay  a  different 
price.  Jones  Cotton  Co.  v,  Snead,  53  So. 
998,  169  Ala.  566. 

§  66  (5)  Sale  on  Credit. 

"It  is  a  principle  well  settled,  in  the  law 
of  agency,  that  an  authority  given  an  agent 
to  sell  does  not  carry  with  it  an  authority 
to  sell  on  credit,  but  for  cash  only,  unless 
such  be  the  usage  of  trade.  1  Parsons  on 
Cont.  50;  Falls  v.  Gaither,  9  Port.  605." 
Burks  V.  Hubbard,  69  Ala.  379,  383. 

§  66  (6)   Conditions  in  Contract  of  Sale. 

A  general  agent  to  sell,  without  express 
authorization  from  his  principal,  may  bind 
him  by  such  express  stipulations  as  are 
usual  and  customary  in  effecting  the  sale. 
Herring  v,  Skaggs,  62  Ala.  180. 

§  66  (7)  Exchange  of  Property. 

"The  agent,  McMillan,  testifies  that  the 
plaintiff  'authorized  him  to  trade  off  said 
[black]  mule  if  he  could  get  anything 
that  suited  him.'  This  authority,  in  our 
opinion,  conferred  on  the  agent  the  power 
only  to  make  a  barter  or  exchange  on 
equal  terms,  so  that  the  thing  given  and 
that  received  should  be  equivalent  each 
for  the  other.  It  did  not  confer  any 
power   to    trade    by   way   of   purchase    in 


such  manner  as  to  burden  the  plaintiff 
with  an  accompanying  obligation  to  pay 
in  money  the  difference  in  value  between 
the  two  animals.  The  latter  trade  is  the 
one  shown  to  have  been  made  by  the 
agent,  and  not  the  former.  It  created  a 
debt  which  was  not  binding  on  the  prin- 
cipal without  his  ratification,  express  or 
implied."  McMillan  v^  Wooten,  80  Ala. 
263,  265. 

§  66  (8)  Release  or  Modification  of  Con- 
tract. 

It  can  not  be  intended,  merely  because 
one  is  authorized  to  sell  property,  that  his 
agency  continues  so  as  to  permit  him  to 
rescind  the  sale,  or  adjust  the  damages 
which  the  vendee  may  sustain  by  a 
breach  of  warranty.  .Bradford  v.  Bush, 
10  Ala.  386,  cited  in  notes  in  37  L.  R.  A., 
N.  S.,  91,  92. 

Where  plaintiff's  traveling  salesman 
had  no  authority  to  collect  the  purchase 
money  f6r  goods  sold,  he  was  not  au- 
thorized to  consent  to  a  sale  of  goods 
he  had  sold  under  a  conditional  sale  con- 
tract by  the  purchaser,  freed  from  the 
rights  acquired  by  plaintiff  under  the  con- 
ditional conract.  McEntire,  Wagnon  & 
Thomas  Co.  v.  Rock  Hill  Buggy  Co.,  172 
Ala.  637,  55  So.  494. 

"The  objections  to  the  questions,  seek- 
ing to  show  a  novation  and  acceptance 
of  another,  in  lieu  of  the  original  debtor 
by  Todd,  the  traveling  salesman  or 
'drummer'  of  the  plaintiff,  were  properly 
sustained.  The  evidence  disclosed  no  au- 
thority, upon  the  part  of  Todd,  to  bind 
the  plaintiff  in  such  a  transaction.  The 
fact  that  he  was  a  salesman,  with  author- 
ity to  sell  goods  for  the  plaintiff,  does  not 
of  itself  carry  with  it  the  implied  author- 
ity to  release  the  original  debtor,  ac- 
cepted by  the  plaintiff,  and  substitute  an- 
other in  his  place,  or  even  to  collect  from 
the  original  purchaser  the  money  due  for 
the  goods  sold.  Simon  v,  Johnson,  105 
Ala.  344,  16  So.  884."  Key  v.  Goodall 
etc.,  Co.,  7  Ala.  App.  227,  60  So.  986,  987. 

§  67. Warranties. 

Warranting  Fish  to  Keep  Sound  for 
Cerain  Period. — -A  traveling  salesman, 
who  has  authority  to  take  orders  for  fish, 
does  not  necessarily  have  authority  to 
bind  his  principals  by  warranting  in  their 
behalf  that  the  fish  will  keep  sound  for 
a    certain    number    of    months    from    the 
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time  they  were  packed.  Troy  Grocery 
Co.  V.  Potter  &  Wrightington,  36  So.  12, 
139  Ala.  359,  cited  in  note  in  39  L.  R.  A., 
X.  S.,  1153, 

Soan<hie88  of  Slave. — Authority  to  an 
agent  to  sell  a  slave  gives  him  power  to 
warrant  him.  Skinner  v.  Gunn,  9  Port. 
305;  Cocke  v,  Campbell,  13  Ala.  ^86. 

A  letter  of  attorney  authorizing  the 
agent  to  sell  and  make  a  good  title  to  a 
slave,  warranting  him  to  be  a  slave  for 
life,  "and  to  do  and  perform  all  and  ev- 
ery other  matter  or  thing  that  may  be  nec- 
essary touching  the  premises,"  does  not 
prohibit  the  agent  from  warranting  the 
soundness  to  the  purchaser.  Gaines  v. 
McKinley,  1  Ala.  446. 

Age  of  Horse. — An  agent  employed  to 
sell  a  horse  may  warrant  him  to  be  sound 
and  of  a  certain  age,  if  his  authority  be 
not  restricted.  Bradford  v.  Bush,  10  Ala. 
386. 

Warranting  Safe  to  Be  Burglar  Proof. 
—A  general  agent  for  the  sale  of  safes 
has  no  authority  to  warranty  them  bur- 
glar proof,  in  the  absence  of  a  general 
custom,  presumably  known  to  buyer  and 
seller,  to  do  so.  Herring  v.  Skaggs,  73 
Ala.  446,  cited  in  note  in  39  L.  R.  A.,  N. 
S.,  1152. 

EfiPect  of  Custom  and  Usage. — A  gen- 
eral agent  for  the  sale  of  safes  has  no 
implied  authoriy  to  warrant  them  as  bur- 
glar proof,  and  one  attempting  to  recover 
for  breach  of  such  warranty  must  estab- 
lish a  custom  in  making  such  sales  to  war- 
rant the  subject-matter.  Herring  v. 
Skaggs,  62  Ala.  180,  cited  in  note  in  39 
L  R.  A.,  N.  S.,  1152. 

§  68.  Collection  of  Debts  Due  Prin- 

cipaL 

§  68  (1)  In  GeneraL 

The  delivery  of  an  account  to  an  agent 
to  collect  confers  no  authority  to  settle 
it  in  any  other  mode.  Powell  Adm'r  v. 
Henry,  27  Ala.  612. 

A  power  of  attorney  to  collect  all  sums 
due  or  to  become  due  to  the  principal  on 
iron  shipped  or  to  be  shipped  'by  him,  to 
be  applied  to  the  payment  of  commissions., 
and  the  current  account  between  the  par- 
ties under  a  then  existing  contract,  does 
not  transfer  the  ownership  of  the  pro- 
ceeds of  iron  furnished  under  a  contract 
entered    into    after    the   execution    of    the 


power  of  attorney.     Shackleford  v.  M.  C. 
Kiser  Co.,  31  So.  77,  131  Ala.  224. 

Authority  to  Accept  Partial  Payments. 
— It  was  not  within  the  scope  of  the  au- 
thority or  duty  of  an  agent  for  the  collec- 
tion of  a  check  to  accept  a  partial  pay- 
ment. Lowenstein  z/.  Bresler,  109  Ala. 
326,  19  So.  860. 

§  68  (%)  Authority  to  Collect  in  General. 

Agency  to  ship  cotton,  and  forward  the 
bill  of  lading,  does  not  imply  authority 
to  receive  payment;  and  a  consignee  to 
whom  cotton  is  shipped  with  the  bill  of 
lading,  by  an  agent  in  the  name  of  his 
principal,  will  not  be  protected  in  paying 
the  agent,  although  he  does  so  in  good 
faith,  if  it  turns  out  that  his  actual  au- 
thority does  not  extend  to  receiving  pay- 
ment. Hill  V.  Helton,  80  Ala.  528,  1  So. 
340. 

Where  an  agent,  whose  authority  to  sell 
timber  from  the  principal's  land  and  to 
collect  therefor  was  in  dispute,  leased  sev- 
eral tracts  of  the  land;  took  rent  notes 
therefor,  one  of  which,  at  least,  he  turned 
over  to  the  principal;  collected  for  timber 
cut,  and  had  surveying  done,  for  which 
the  principal  paid — it  was  error  for  the 
court  to  charge  that  a  payment  to  such 
agent  for  timber  would  not  be  a  payment 
to  the  principal,  without  notice  to  him 
that  the  agent  was  making  collections, 
and  his  ratification  thereof.  Birmingham 
Mineral  R.  Co.  v.  Tennessee  Coal,  Iron 
&  R.  Co.,  28  So.  679,  127  Ala.  137. 

§  68  (3)  Authority  of  Sales  Agent 

A  traveling  salesman  has  no  implied 
authority  to  collect  money  for  his  prin- 
cipal. Simon  v,  Johnson,  105  Ala.  344,  16 
So.  884. 

A  traveling  salesman,  selling  by  sample 
for  credit  or  cash,  to  be  paid  on  receipt 
of  the  goods,  has  no  implied  authority  to 
collect  the  money  agreed  to  be  paid.  Si- 
mon V.  Johnson,  101  Ala.  368,  13  So.  491. 

In  an  action  for  the  price  of  goods, 
plaintiffs  testified  that  their  agent,  who 
had  no  authority  to  collect,  sold  the  goods 
to  defendant,  who  subsequently  wrote 
that  he  had  paid  the  agent  in  full;  that 
they  replied,  refusing  to  recognize  the 
settlement;  that  the  agent  said  he  owed 
defendant,  individually,  $75,  and  wanted 
to  arrange  with  them  to  pay  it;  that  they 
agreed  with  the  agent  to  pay  defendant 
$50   per    month   out   of   his   wages,    if   he 
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behaved  himself;  but  that,  his  bad  con- 
duct continuing,  they  discharged  him, 
refused  to  pay  his  check  on  them  for  $50 
in  defendant's  favor.  Held,  that  the  pay- 
ment to  the  agent  was  neither  authorized 
nor  ratified  by  plaintiffs.  Simon  v.  John- 
son, 108  Ala.  241,  19  So.  244. 

Efifect  of  Custom  or  Usage. — A  custom 
in  the  town  in  which  the  goods  were  sold 
to  pay  such  salesman  is  not  binding  on 
nonresident  principals,  in  the  absence  of 
evidence  of  notice  to  them  of  such  cus- 
tom. Simon  v,  Johnson,  101  Ala.  368,  13 
So.  4dl. 

§  6S  (4)  Medium  of  Payment  in  GeneraL 

An  agent  for  collection,  is  in  no  sense 
an  owner  of  the  debt,  he  has  but  a  spe- 
cial authority,  and  all  who  deal  with  him 
must,  at  their  own  peril,  inquire  into  and 
ascertain  its  nature  and  extent.  There 
can  be  no  presumption  that  it  extends  be- 
yond the  reduction  of  the*  debt  into 
money,  or  to  that  which,  because  it  cir- 
culates at  par  as  money,  has  by  general 
consent  in  the  transaction  of  business, 
the  qualities  and  uses  of  money.  Fergu- 
son V,  Morris,  67  Ala.  389,  395. 

§  68   (6)   Payment  of  Agent's  Indebted- 
ness. 

An  agent,  having  a  general  authority  to 
sell,  has  no  right  to  sell  and  deliver  the 
goods  of  his  principal  in  payment  of  his 
own  debt.  Burks  v,  Hubbard,  69  Ala. 
379;  Coleman  v,  Siler,  74  Ala.  435;  Powell 
V.  Henry,  27  Ala.  612. 

Although  agency  to  ship  and  sell  cot- 
ton may  imply  authority  to  receive  pay- 
ment, consignees  can  not  discharge  them- 
selves from  liability  for  payment  to  the 
consignor  by  merely  crediting  the  con- 
signor's agent  with  the  price  in  his  ac- 
count with  them,  growing  out  of  other 
transactions.  Hill  v,  Helton,  80  Ala.  528, 
1  So.  340. 

Furnishing  Supplies  for  Agent's  Use. — 
A.,  with  knowledge  of  an  agent's  author- 
ity to  loan  his  principal's  money,  bor- 
rowed of  him,  and  in  payment  of  the  loan 
allowed  him  to  purchase  supplies  for  his 
own  consumption.  Held,  that  A.  was  li- 
able for  money  had  and  received  at  the 
suit  of  the  principal.  Childers  v,  Bowen, 
68  Ala.  221;  Swoope  v.  Trotter,  4  Port. 
27;  Van  Hoose  v.  Bush,  54  Ala.  342; 
Shelton  v.  Carpenter,  60  Ala.  201. 


§  68  (6)  Authority  to  Credit  or  Receipt 
for  Amount 
Where  R.  was  creditman  for  a  firm,  and 
in  the  absence  of  the  business  managrer 
of  the  firm  he  conducted  the  business,  he 
was  the  general  agent  of  the  firm,  and, 
as  such,  authorized  to  receive  a  written 
request  to  enter  a  payment  on  a  mort- 
gage held  by  the  firm,  on  the  margin  of 
the  record  thereof,  so  as  to  render  the 
firm  liable  for  the  penalty  prescribed  by 
Code,  §  1065,  for  the  firm's  failure  to  en- 
ter such  payment  on  request  of  the  mort- 
gagor. Long  Bros,  v,  Jennings,  33  So. 
857,   137  Ala.   190. 

§  69.  Deposits  and  Payments. 

Where  a  borrower  negotiates  a  loan 
through  an  agent,  it  is  of  no  consequence 
to  the  lender  what  becomes  of  the  pro- 
ceeds of  the  negotiations,  where  they  are 
paid  to  such  agent,  authorized  to  receive 
them.  Hollingsworth  v.  Hill,  116  Ala. 
184,  22  So.  460;  American  Mortg.  Co.  v. 
King,  105  Ala.  358,  16  So.  68'9;  Guin  v. 
New  England  Mortg.,  etc.,  Co.,  92  Ala. 
135,  8  So.  388;  American  Freehold  Land 
Mortg.  Co.  z/.  Thornton,  108  Ala.  258,  19 
So.  529;  Hamil  v.  American  Freehold 
Land  Mortg.  Co.,  127  Ala.  90,  28  So.  558, 
561. 

§  70.  Loans  and  Securities. 

A  recital  in  an  application  for  a  loan 
that  the  applicant  agrees  to  pay  a  cer- 
tain person,  as  his  attorney,  a  certain  fee 
for  taking  the  application,  securing  and 
paying  over  the  money,  and  all  such  work 
in  connection  with  the  loan,  authorizes 
the  lender  to  pay  the  money  to  such  per- 
son for  the  borrower.  Land  Mortg.,  etc.. 
Co.  V.  Vinson,  105  Ala.  389,  17  So.  23; 
Guin  V.  New  England  Mortg.,  etc.,  Co., 
92  Ala.  135,  8  So.  388;  American  Mortg. 
Co.  z/.  King,  105  Ala.  358,  16  So.  889. 

§  71.  Negotiable  Instruments. 

§  71  (1)  Execution  of  Notes. 

A  power  of  attorney  authorizing  the 
agent  to  carry  on  a  general  mercantile 
business  in  a  certain  city,  and  to  do  all 
things  necessary  as  fully  as  the  princi- 
pal might  do,  authorizes  him  to  execute 
a  note  for  the  principal  to  settle  a  lien  of 
a  third  person  on  cotton  purchased  by  the 
agent.  Wimberly  v,  Windham,  104  Ala. 
4j09,  16  So.  23,  cited  in  note  in  4  L.  R.  A., 
N.  S.,  846. 
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Evidence  that  defendant  operated  a 
newspaper,  that  he  had  employed  B.  as 
manager  and  authorized  him  to  buy  sup- 
plies needed  to  run  the  business,  and  to 
pledge  the  credit  of  the  paper,  and  that 
as  manager  he  had  signed  a  note  to  plain- 
tiff on  an  account  so  contracted,  having 
been  introduced,  the  note  was  admissi- 
ble in  evidence  against  defendant.  West- 
ern Newspaper  Union  v,  Judson,  65  So. 
1026,  1  Ala.  App.  615. 

D.  &  K.  appointed  H.  D.  their  attorney, 
with  power  for  them,  and  in  their  name, 
"to  draw  or  indorse  promissory  notes,  to 
accept,  draw,  or  indorse  bills  of  exchange, 
and  to  sign  any  check  or  checks,  order 
or  orders,  for  any  money  or  effects  which 
we  now  have  or  hereafter  may  have  de- 
posited in  the  branch  of  the  bank,"  etc. 
Held,  that  H.  D.  had  authority  to  make, 
draw,  or  indorse  notes  or  bills  on  account 
of  D.  K.,  without  reference  to  the  form 
and  amount,  or  place  where  and  to  whom 
payable;  that  the  limitation  extended  only 
to  checks  and  orders,  which  must  be  ad- 
dressed to  the  branch  of  the  bank.  Knapp 
r.  McBride,  7  Ala.  19. 

Authority  to  Demand  and  Sue  for 
Money. — A  special  authority  conferred 
upon  an  agent  in  the  management  of  a 
plantation,  and  the  interests  connected 
with  it,  to  demand  and  sue  for  all  moneys, 
etc,  ''subjecting  myself  to  be  sued 
through  him  in  the  same  manner  as  if 
I  was  personally  present,"  does  not  give 
the  agent  power  to  execute  a  note  in  the 
name  of  the  principal.  Scarborough  v. 
Reynolds,  12  Ala.  252. 

Accepting  Note  Made  in  Firm  Name. — 
PlaintifiF,  loaning  money  pursuant  to  de- 
fendants' request  to  let  N.  have  it  to 
carry  on  their  firm  business,  had  a  right 
to  assume  N.'s  authority  to  use  the  firm 
name  in  giving  a  note  therefor.  Lytle  v. 
Bank  of  Dothan,  26  So.  6,  121  Ala.  215. 

§  71   (S)   Indorsement  of  Neg^ottable  In- 
struments. 

An  indorsement  of  a  note  by  one  of 
the  makers,  purporting  to  transfer  it  by 
written  power  of  attorney  in  the  name  of 
the  payee,  must  be  held  to  be  the  act  of 
the  payee  himself.  Garrett  v.  Holloway, 
24  Ala.  376. 

Where  an  attorney  is  invested  with  an 
authority  in  writing  to  indorse  notes  for 
and  on  account  of  his  principal,  it  con- 


fers power  to  indorse  notes  of  which  the 
principal  is  ostensibly  the  legal  proprietor, 
and  it  devolves  upon  the  principal  in  such 
case  to  show  that  the  authority  has  been 
abused  or  transcended.  Planters'  &  Mer- 
chants* Bank  of  Mobile  v.  King,  9  Ala. 
279. 

Accommodation  Notes. — A  power  of  at- 
torney to  draw  or  indorse  notes,  or  to 
draw,  accept,  or  indorse  bills  for  and  in 
the  name  of  the  principal,  does  not  au- 
thorize the  agent  to  indorse  a  note  for 
the  accommodation  of  third  persons;  and 
if  the  agent  does  so  the  contract  will  not 
bind  the  principal.  Wallace  v.  Branch 
Bank,  1  Ala.  665,  cited  in  note  in  27  L. 
R.  A.  408. 

§  78. Guaranty  and  Suretyship. 

A  physician,  leaving  home  temporarily, 
made  R.  his  agent  by  verbal  appointment 
to  transact  all  business  for  him  in  Ala- 
bama, and  left  with  him  his  books  of  ac- 
count for  services  "for  settlement." 
Held  that  R.  had  no  authority  to  assign 
the  books  to  a  surety  of  his  principal  as 
security  for  his  suretyship.  Wood  v.  Mc- 
Cain, 7  Ala.  «00. 

§  73.  -^ Release,  Settlement,  Con^ro- 

mise,  or  Foiloearance. 

§  73  (1)  Release  in  General. 

As  a  general  rule,  the  authority  of  an 
agent  will  not  be  extended  beyond  that 
which  is  given  in  terms,  or  is  necessary 
and  proper  to  carry  the  authority  given 
into  full  effect.  An  agent,  with  general 
authority  to  collect,  is  not  authorized  to 
compromise  a  claim  or  release  the  debt- 
or upon  payment  of  the  full  amount.  Hall 
Safe,  etc.,  Co.  v.  Harwell,  88  Ala.  441,  6 
So.  750;  Scales  v.  Mount,  93  Ala.  82,  9  So. 
513. 

Construction  of  "to  Settle  and  Collect." 

— "Such  authority  will  not  be  implied 
from  the  conjunctive  use  of  the  terms  'to 
settle  and  collect.'  The  latter  word  qual- 
ifies and  limits  the  scope  and  meaning 
o^  the  former,  restricting  it  to  its  ordi- 
nary signification  to  adjust  any  matter 
that  is  or  may  be  in  dispute —  authority 
to  make  a  settlement,  and  collect  the 
amount  as  settled."  Scales  v.  Mount,  93 
Ala.  82,  9  So.  513. 

"Notwithstanding  such  is  ordinarily  the 
extent  of  the  authority  thus  conferred, 
there  may  be  circumstances  which  would 
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enlarge  the  meaning,  and  show  an  inten- 
tion to  confer  authority,  by  the  use  of 
the  terms  'to  settle  and  collect,*  to  take 
a  less  amount  than  the  entire  debt  in  sat- 
isfaction, and  upon  its  payment  to  dis- 
charge the  debtor.  There  is  evidence 
tending  to  show  that  defendants,  failing 
in  business,  notified  plaintiffs  and  their 
other  creditors  of  their  failure,  stating 
that  they  thought  they  could  pay  all  cred- 
itors 80  cents  on  the  dollar.  If  this  be 
the  fact,  and  upon  receiving  such  notice 
plaintiffs  sent  Tatum  to  settle  and  collect 
the  debt,  authority  to  release  defendants 
upon  payment  of  80  per  cent  of  their 
claim  may  well  be  inferred."  Scales  v. 
Mount,  93  Ala.  82,  9  So.  51*3,  514. 

§  73  (8)  Release  of  Liens  and  Securities. 

An  agent  having  authority  merely  to 
collect  for  his  principals  can  relinquish 
no  right  of  theirs,  or  recognize  any  ad- 
verse claim  in  property  mortgaged  to  se- 
cure their  claim,  without  their  express  au- 
thority. Johnson  v.  Wilson  &  Co.,  137 
Ala.  468,  34  So.  392;  Bynum  v.  Southern 
Pump,  etc.,  Co.,  63  Ala.  462;  Mobile,  etc., 
R.  Co.  V.  Cogsbill,  85  Ala.  456,  5  So.  188. 

Lien  for  Rent. — An  agent  charged  with 
no  duty  or  authority  othtr  than  to  col- 
lect a  claim  for  rent  in  full,  in  money, 
can  not,  by  act  or  conduct,  waive  his 
principal's  lien  on  the  tenant's  goods. 
Couch  V,  Davidson,  109  Ala.  313,  19  So 
507. 

§  73  (3)  Extension  of  Time. 

An  agent  whose  authority  merely  ex- 
tends to  accepting  certain  property  cov- 
ered by  a  mortgage  in  satisfaction  pro 
tanto  of  the  mortgage,  has  no  authority 
to  extend  the  time  of  payment  of  the 
mortgage.  Powell  v.  Henry,  96  Ala.  412, 
11  So.  311. 

§  74.  Submission  to  Arbitration. 

To  authorize  an  agent  to  submit  a  con- 
troversy of  his  principal  to  arbitration, 
the  power  must  be  expressly  conferred, 
or  embraced  within  the  authority  ex- 
plicitly granted.  Power  to  conduct  or 
manage  a  suit,  or  collect  a  debt,  or  to 
settle  a  disputed  claim,  does  not  embrace 
an  authority  to  arbitrate.  Wright  v.  Ev- 
ans, 53  Ala.  103,  109;  Sampley  v.  Watson, 
43  Ala.  377. 

Authority  to  an  agent  "to  settle"  does 
not  authorize   him   to   submit   to   arbitra- 


tion the  matters  in  dispute.  Huber  v. 
Zimmerman,  21  Ala.  4^8. 

A  special  authority,  conferred  on  an 
agent  in  the  management  of  a  plantation, 
to  demand  and  sue  for  all  moneys  due  the 
principal,  and  subjecting  the  principal  to 
suit  through  the  agent,  does  not  permit 
the  agent  to  submit  matters  in  dispute 
to  arbitration.  Scarborough  v.  Reynolds, 
12  Ala.  252. 

A  special  authority  conferred  upon  an 
agent  in  the  management  of  a  plantation, 
and  the  interests  connected  with  it,  to  de- 
mand and  sue  for  all  moneys,  etc.,  "sub- 
jecting myself  to  be  sued  through  him, 
in  the  same  manner  as  if  I  was  personally 
present,"  does  not  give  the  agent  power 
to  submit  matters  in  dispute  to  arbitra- 
tion before  a  suit  is  brought.  Scarbor- 
ough V,  Reynolds,  12  Ala.  252. 

An  authority  to  an  agent,  stated  thus, 
"if  you  can  honorably  knd  fairly  settle 
with  Reynolds  for  me,  out  of  court,  do 
so;  if  not,  let  the  court  and  jury  settle," 
does  not  authorize  a  reference  to  arbi- 
trators; nor  will  authority  to  exercise  a 
reasonable  discretion,  or  to  submit  to  a 
reasonable  sacrifice,  confer  such  power. 
Scarborough  v.   Reynolds,   12  Ala.  252. 

Award  Failing  to  State  Whom  It  Is 
against — C,  as  agent  of  O.,  entered  into 
a  submission  with  A.,  to  refer  certain  mat- 
ters under  the  statute.  The  arbitrators 
made  an  award  in  favor  of  A.,  without 
stating  againts  whom.  Held,  that  judg- 
ment could  not  be  rightly  rendered  against 
C.     Callahan  v,  McAlexander,  1  Ala.  366. 

§  75. Representations. 

The  expression  of  opinion  on  matter 
equally  open  to  the  observation  and  in- 
quiry by  both  parties,  can  not  be  treated 
as  false  representations.  Beyer  z\  Na- 
tional iBldg.,  etc.,  Ass'n,  131  Ala.  369,  31 
So.  J.13;  Motes  v.  People's  Bldg.,  etc., 
Ass'n,  137  Ala.  374,  34  So.  344;  Johnson 
V,  Southern  Bldg.,  etc.,  Ass'n,  121  Ala. 
524,  26  So.  201;  Ebersole  v.  Southern 
Bldg.,  etc.,  Ass'n,  14/7  Ala.  177,  41  So.  150, 
152. 

Where  one  of  the  managers  of  plaintiff 
company  acting  within  the  apparent  scope 
of  his  authority,  informed  defendant  that 
plaintiff  had  no  claim  on  certain  personal 
property,  on  which  defendant  thereupon 
accepted  a  mortgage  to  secure  present 
advances,    defendant     was    bound   by    the 
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manager's  act  in  giving  such  information, 
in  the  absence  of  knowledge  on  defend- 
ant's part  that  plaintiff's  manager  had  no 
authority  to  give  the  information.  Win- 
ter-Lcob  Grocery  Co.  v.  Mutual  Ware- 
house Co.,  4  Ala.  App.  431,  58  So.  807. 

As  to  Debts  Due. — An  agent  authorized 
merely  to  take  an  inventory  and  report 
the  business  of  a  salesman  can  not  bind 
his  principal  by  a  declaration  of  the 
amount  due  from  the  salesman.  Singer 
Mfg.  Co.  V.  McLean,  105  Ala.  316,  16  So. 
912. 

As  to  Property  Sold. — Where,  in  an  ac- 
tion for  false  representations  in  the  sale 
of  goods,  the  evidence  showed  that  plain- 
tiff bought  them  from  a  third  person,  and 
that  defendant  shipped  them  to  plaintiff 
with  a  draft  for  the  agreed  price  attached 
to  the  bill  of  lading,  the  exclusion  of  ev- 
idence of  the  representations  mad6  by  the 
third  person  as  defendant's  agent  in  in- 
ducing the  sale  was  reversible  error. 
Romano  v.  Brooks,  39  So.  213,  142  Ala. 
514. 

§  76.  Undisclosed  Limitation  of  Author- 
ity. 

The  rights  of  third  parties  dealing  in 
good  faith  with  the  agent  within  the  ap- 
parent scope  of  his  authority  would  not 
be  affected  by  secret  instructions  to,  or 
limitations  placed  upon,  the  agent's  au- 
thority by  the  principal,  of  which  they 
were  ignorant.  Golding  v.  Merchant  & 
Co.,  43  Ala.  705;  Montgomery  Furniture 
Co.  V.  Hardaway,  104  Ala.  100,  16  So.  29; 
Alston  V.  Broadus  Cotton  Mill,  152  Ala. 
552,  44  So.  654;  Wooten  V,  Federal  Dis- 
count Co.,  7  Ala.  App.  351,  62  So.  263, 
264;  Syndicate  Ins.  Co.  v,  Catchings,  104 
Ala,  176,  16  So.  46;  Lytle  v.  Bank,  11^1 
Ala.  215,  26  So.  6;  Sweetser  v.  Shorter, 
123  Ala.  518,  26  So.  298;  Insurance  Co.  v. 
Thornton.  130  Ala.  237,  30  So.  614;  Louis- 
ville Coffin  Co.  V,  Stokes,  76  Ala.  372; 
WTieclcr  v.  McGuire,  86  Ala.  396,  5  So. 
190;  Kansas  City,  etc.,  R.  Co.  v.  Higdon, 
94  Ala.  290,  10  So.  282;  Gibson  v.  Snow 
Hardware  Co.,  94  Ala.  346,  10  So.  304; 
Western  Union  Tel.  Co.  v.  Cunningham, 
99  Ala.  317,  14  So.  579;  Lafayette  R.  Co. 
r.  Tucker,  124  Ala.  514,  27  So.  447,  450; 
1  Map,  Ins.  §  126;  Commercial  Fire  Ins. 
Co.  V.  Morris,  105  Ala.  498,  18  So.  34; 
Georgia  Home  Ins.  Co.  v.  Allen,  1^8  Ala. 
451,  30  So.  537;   Robinson  v.  i^tna  Ins. 


Co.,  128  Ala.  477,  30  So.  665,  666;  Rhodes 
Furniture  Co.  v.  Weeden,  108  Ala.  252,  19 
So.  318;  Higman  v.  Camody,  112  Ala.  267, 
20  So.  480. 

"Williams  testified  he  had  no  author- 
ity to  waive  any  of  the  rules  or  regula- 
tions on  the  back  of  the  blanks,  and  that 
he  had  no  authority  to  change  any  of  the 
rules  of  the  company.  But  he  also  testi- 
fied that  he  was  at  the  time  general  man- 
ager of  defendant's  local  office  at  Bir- 
mingham, and  head  man  there,  and  in 
charge  of  the  company's  business  there. 
Notwithstanding  the  testimony  of  the 
agent  that  he  was  without  authority,  he 
was  a  general  agent.  It  was  his  duty  to 
transact  generally  the  telegraphic  busi- 
ness at  Birmingham.  There  is  no  evi- 
dence tending  to  show  that  plaintiff,  or 
her  agent  who  was  representing  her,  knew 
of  any  limitation  imposed  by  the  defend- 
ant upon  the  authority  of  Williams.  If 
the  jury  should  find  from  the  evidence 
there  was  a  waiver  by  Williams  of  a  writ- 
ten representation  of  the  claim,  the  de- 
fendant would  be  bound  by  his  acts  in 
this  respect.  Western  Union  Tel.  Co.  v, 
Cunningham,  99  Ala.  317,  14  So.  579;  -Syn- 
dictate  Ins.  Co.  v,  Catchings,  104  Ala.  176, 
16  So.  46."  Western  Union  Tel.  Co.  v, 
Heathcoat,  149  Ala.  623,'  43  So.  117,  120. 

"Secret  instructions  or  communications 
between  principal  and  agent,  as  to  the 
conditions  upon  which  a  deed  shall  be  de- 
livered can  not  affect  the  purchaser. 
Montgomery  Furniture  Co.  v.  Hardaway, 
104  Ala.  100,  16  So.  2^."  Thornton  v, 
Pinckard,   157  Ala.   206,   47   So.  289,  292. 

When  Apparent  Authority  Is  Not  Re- 
lied Upon. — "The  principal  may  not  hold 
out  his  agent  to  the  world  as  possessing 
authority,  and  escape  liability  from  his 
acts  in  dealing  with  innocent  third  per- 
sons within  the  scope  of  the  agency,  by 
secret  limitations  upon  his  authority.  But 
if  the  party  dealing  with  the  agent  does 
not  rely  upon  his  apparent  authority,  the 
principal  will  not  be  bound  by  the  unau- 
thorized acts,  which  are  apparently,  but 
not  actually,  within  the  scope  of  the 
agents  authority."  Patterson  v.  Neal,  135 
Ala.  477,  33  So.  39,  40. 

§  77.  Necessity  of  Writing  or  Seal  to  Con- 
fer Power. 

A  verbal  authority  is  sufficient  to  au- 
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thorizc  the  performance  of  any  act  which 
is  not  of  such  a  nature  as  to  require  that 
it  should  be  done  under  seal  A  contract 
to  sell  land  may  be  valid,  and  may  trans- 
fer the  equitable  title,  although  the  writ- 
ing which  evidences  the  contract  may  not 
be  under  seal.  Ledbetter  v.  Walker,  31 
Ala.  175. 

Sealed  Instruments. — ^An  authority  un- 
der seal  is  necessary  to  authorize  an  agent 
to  sign  a  sealed  instrument.  Cocke  v. 
Campbell.  13  Ala.  286;  Elliott  v.  Stocks, 
67  Ala.  336. 

§  78.  Evidence  as  to  Authority. 

Evidence  as  to  agency,  see  ante,  "Evi- 
dence of  Agency,"  §§  10-15.  As  to  actions 
for  accounting,  see  ante,  "Actions  for  Ac- 
counting," §  48. 

§  79.  Presumptions  and  Burden  o£ 

Proof. 

§  79  (1)  In  General 

An  agent,  when  sued  upon  a  contract 
made  by  himself,  can  only  exonerate  him- 
self from  personal  liability  by  showing 
his  authority  to  bind  those  for  whom  he 
has  ^undertaken;  and  it  is  not  for  plaintiff 
to  show  the  want  of  authority  of  the  as- 
sumed agent.  The  agent,  if  he  affirm  it, 
must  prove  it.  '  Gillaspie  v.  Wesson,  7 
Port.  454,  cited  in  note  in  34  L.  R.  A.,  N. 
S.,   524. 

Reformation  of  Contract. — Where  the 
reformation  of  a  contract  is  sought  to  be 
established  under  an  agreement  with  the 
agent  of  a  party  to  the  contract,  the  bur- 
den is  upon  the  person  seeking  to  make 
the  proof  to  show  that  said  agent  was 
especially  authorized  by  his  principal  to 
enter  into  the  agreement  of  reformation, 
or  that  he  was  the  general  agent  of  the 
principal,  and  the  agreement  of  reforma- 
tion was  within  the  scope  of  his  author- 
ity as  such  agent.  George  v.  Ross,  29  So. 
651,  128  Ala.  666. 

Indorsement  of  Notes. — Where  an  at- 
torney is  vested  with  an  authority,  in  writ- 
ing, to  indorse  notes  for  and  on  account 
of  his  principal,  it  confers  power  to  in- 
dorse notes  of  which  the  principal  is 
ostensibly  the  legal  proprietor,  and  it  de- 
volves on  the  principal,  in  such  case,  to 
show  that  the  authority  has  been  abused  or 
transcended.  Planters'  &  Merchants'  Bank 
of  Mobile  v.  King,  9  Ala.  279. 


§  79  (S)  Sale   and   Transfer  of   Prc^rty 
in  GeneraL 

In  an  action  against  a  principal  to  re- 
cover the  value  of  goods  sold  to  an  agent 
for  use  in  a  hotel,  the  burden  is  on  plain- 
tiff to  show  that  the  goods  sold  are  of 
such  character  as  the  nature  of  the  busi- 
ness authorized  the  agent  to  purchase. 
Wallis  Tobacco  Co.  v.  Jackson,  99  Ala. 
460,  13  So.  120. 

§  79  (3)  Guaranties  and  Warranties. 

"While  it  is  true  that,  when  the  vendee 
is  the  actor,  in  a  suit  against  the  vendor 
on  a  warranty  given  by  an  agent  of  the 
vendor  in  the  sale  of  chattels,  it  devolves 
upon  the  plaintiff  to  show  that  the  agent 
had  authority  to  make  the  warranty,  ei- 
ther by  direct  proof  or  by  proof  of  a  gen- 
eral custom  to  that  effect.  Herring  v» 
Skaggs^  62  Ala.  180;  S.  C,  73  Ala.  446. 
Yet,  where  the  agent,  in  selling  chattels 
for  the  vendor,  makes  representations, 
agreements,  or  guaranties  as  a  part  of  the 
contract  of  sale,  and  suit  is  brought  by 
the  vendor  against  the  vendee,  he  is  'bound 
by  the  agreement  of  the  agent.  He  can 
not  ratify  the  contract  of  sale  in  part  and 
repudiate  it  in  part.  It  is  his  duty  to  as- 
certain, and  not  the  duy  of  the  purchaser 
to  inform  him,  what  representations  have 
been  made  by  the  agent.  Williamson  r. 
Tyson,  105  Ala.  644,  17  So.  336;  At  wood  v. 
Wright,  29  Ala.  346,  352."  Phillips-  But- 
torhoff  Mfg.  Co.  V.  Wild  Bros.,  144  Ala. 
545,   39   So.   359,   360. 

In  an  action  against  a  building  associa- 
tion by  a  stockholder  claiming  that  de- 
fendant by  its  solicitor  had  guaranteed 
maturity  of  the  stock  in  72  months,  the 
burden  was  on  plaintiff  to  show  that  the 
guaranty  was  within  the  scope  of  the 
agent's  authority.  Ebersole  r.  Southern 
Building  &  Loan  Ass'n,  41  So.  150,  147 
Ala.  177. 


§  80. 


Admissibility  in  GeneraL 


§  80  (1)  In  GeneraL 

Where,  in  conversion  for  the  value  of 
cotton  alleged  to  have  been  delivered  by- 
certain  ginners  to  B.,  the  evidence  did 
not  show  a  general  agency  of  pkLintifFs 
son  to  authorize  such  delivery,  defendants 
having  undertaken  to  show  that  the  de- 
livery was  made  on  instructions  from  the 
son,  it  was  competent  for  plaintiff  to 
prove   that   the  son   had   no  authority  to 
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give  such  instructions.  Hackney  v.  Perry, 
44  So.  1029,   152  Ala.  626. 

Scope  of  Agency  and  Volume  of  Busi- 
ness.— One's  implied  authority  as  a  gen- 
eral agent  to  sign  a  note  for  his  principals 
being  a  material  inquiry,  it  is  competent 
to  show  the  scope  of  his  agency,  includ- 
ing the  volume  of  business  carried  on  by 
him  for  them.  Lytle  v.  Bank  of  Dothan, 
26  So.  6,  121  Ala.  215. 

A  power  of  attorney  authorized  the 
agent  to  sign  the  principal's  name  in  the 
general  transaction  of  his  business,  and 
gave  him  **full  power  and  authority  to  do 
and  perform  any  act  or  thing  whatever 
required  to  be  done"  in  the  general  trans- 
action of  the  business.  Held,  that  it  was 
competent  for  the  principal  to  show,  in 
an  action  against  him  on  a  note  exe- 
cuted in  his  name  by  the  agent,  that  his 
sole  business  consisted  of  renting  his 
farm  lands,  and  that  the  power  of  attor- 
ney was  executed  to  enable  the  agent  to 
attend  to  that  business  during  the  prin- 
cipal's temporary  absence  from  the  state. 
Brantley  v.  Southern  Life  Ins.  Co.,  B3 
Ala.  554. 

Contract  for  Purchase  of  Goods. — ^To 
show  that  a  person  is  the  agent  of  a 
transportation  company,  and  attthorized 
to  contract  for  it,  a  contract  to  purchase 
goods  which  is  prima  facie  that  of  the 
agent,  individually,  is  admissible  where 
there  is  testimony  that  the  property  so 
purchased  was  recognized  by  the  trans- 
portation company  as  its  own.  Tennessee 
River  Transp.  Co.  v.  Kavanaugh,  93  Ala. 
324,  9   So.  3^5. 

Pan^hlet  Showing  Class  of  Safes  Rep> 
resented  to  Be  Burglary  Proof. — ^Where 
an  agent's  authority  to  warrant  a  safe  as 
burglar  proof,  and  the  making  of  such 
warranty,  are  controverted  in  an  action 
against  the  principal,  a  pamphlet  exhibited 
to  the  purchaser  pending  the  negotiations 
for  the  sale,  showing  what  class  of  safes 
were  and  what  were  not  represented  as 
burglar  proof,  is  competent  proof  in  be- 
half of  the  principal  on  the  issue  of  war- 
ranty.     Herring  v,   Skaggs,   62   Ala.   180. 

The  authority  of  a  clerk  of  an  agent 
en^loyed  by  the  agent,  without  authority 
of  the  principal,  express  or  implied,  is  in- 
admissible to  fasten  a  liability  on  the  prin- 
cipal, who  has  no  knowledge  of  such  em- 
ployment. Springfield  Fire  &  Marine  Ins. 
Co.  r,  De  Jarnett,  111  Ala.  248,  19  So.  99«. 


§  80  (2)  Parol  Evidence. 

Usages  of  Trade. — It  is  true  that,  when 
an  agency  is  created  by  a  written  instru- 
ment, the  nature  and  extent  of  the  au- 
thority must  be  ascertained  from  the  in- 
strument itself,  and  can  not  be  enlarged 
by  parol  proof.  This  rule  is  not  violated 
by  the  admission  of  proof  of  the  usages 
of  trade.  They  are  admitted,  not  for  the 
purpose  of  enlarging,  but  of  interpreting, 
the  powers  actually  given.  "The  known 
usages  of  trade  and  business  often  be- 
come the  true  exponents  of  the  nature  and 
extent  of  an  implied  authority."  Wheeler 
V.  McGuire,  86  Ala.  398,  5  So.  190;  Caw- 
thorn  V,  Lrusk,  97  Ala.  674,  11  So.  731,  732. 

The  rule  that,  when  an  agent  is  created 
by  a  written  instrument,  the  extent  of 
the  agent's  authority  must  be  ascertained 
from  the  instrument  itself,  is  not  violated 
by  parol  evidence  of  the  custom  and  us- 
age of  the  trade  or  business  for  the  pur- 
pose of  showing  the  authority  of  a  com- 
mercial agent,  whose  authority  was  not 
limited  by  the  instrument  appointing  him, 
as  the  evidence  does  not  enlarge,  but  in- 
terprets, the  powers  given  him.  Cawthorn 
V.   Lusk,   97  Ala.  674,   11   So.   731. 

§  80  (9)  Letters. 

Where,  in  trover  by  a  senior  mortgagee 
against  a  junior  mortgagee  who  had  trans- 
ferred the  mortgage  to  a  third  person  who 
subsequently  took  the  mortgaged  chattels, 
the  issue  was  whether  the  third  person 
was  the  agent  of  the  junior  mortgagee  in 
the  transaction,  letters  written  by  plain- 
tiff's attorney  to  defendant  setting  forth 
the  claim  of  plaintiff  to  the  chattels  and 
the  facts  on  which  the  claim  was  based, 
and  demanding  a  return  of  the  chattels  or 
damages,  and  letters  by  defendant  in  re- 
ply, stating  that,  if  plaintiff's  attorney 
would  meet  defendant,  he  would  take 
pleasure  in  satisfying  him  that  he  could 
maintain  all  the  ground  covered  in  the 
matter,  were  admissible  to  show  the 
agency  of  the  third  person,  that  he  was 
acting  in  the  line  of  his  agency,  and  that 
defendant  had  ratified  his  conduct  in  tak- 
ing the  chattels.  Henderson  Law  Co.  v. 
Hinson,  157  Ala.  640,  47  So.  717. 

§  80  (4)  Evidence  of  Other  and  Similar 
Transactions  by  Agent 

In  an  action  to  recover  the  amount  paid 
the  holders  of  certain  "labor  tickets"  of 
defendant    company,    which    plaintiffs    al- 
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thorize  the  performance  of  any  act  which 
is  not  of  such  a  nature  as  to  require  that 
it  should  be  done  under  seal.  A  contract 
to  sell  land  may  be  valid,  and  may  trans- 
fer the  equitable  title,  although  the  writ- 
ing which  evidences  the  contract  may  not 
be  under  seal.  Ledbetter  v.  Walker,  31 
Ala.  175. 

Sealed  Instruments. — An  authority  un- 
der seal  is  necessary  to  authorize  an  agent 
to  sign  a  sealed  instrument.  Codce  v. 
Campbell,  13  Ala.  286;  Elliott  v.  Stocks, 
67  Ala.  336. 

§  78.  Evidence  as  to  Authority. 

Evidence  as  to  agency,  see  ante,  "Evi- 
dence of  Agency,"  §§  10-15.  As  to  actions 
for  accounting,  see  ante,  "Actions  for  Ac- 
counting," §  48. 

§  79.  Presumptions  and  Burden  of 

Proof. 

§  79  (1)  In  General 

An  agent,  when  sued  upon  a  contract 
made  by  himself,  can  only  exonerate  him- 
self from  personal  liability  by  showing 
his  authority  to  bind  those  for  whom  he 
has  .undertaken;  and  it  is  not  for  plaintiff 
to  show  the  want  of  authority  of  the  as- 
sumed agent.  The  agent,  if  he  affirm  it, 
must  prove  it.  '  Gillaspie  v.  Wesson,  7 
Port.  454,  cited  in  note  in  34  L.  R.  A.,  N. 
S.,   534. 

Reformation   of    Contract.— Where    the 

reformation  of  a  contract  is  sought  to  be 
established  under  an  agreement  with  the 
agent  of  a  party  to  the  contract,  the  bur- 
den is  upon  the  person  seeking  to  make 
the  proof  to  show  that  said  agent  was 
especially  authorized  by  his  principal  to 
enter  into  the  agreement  of  reformation, 
or  that  he  was  the  general  agent  of  the 
principal,  and  the  agreement  of  reforma- 
tion was  within  the  scope  of  his  author- 
ity as  such  agent.  George  v.  Ross,  29  So. 
651,  128  Ala.  666. 

Indorsement  of  Notes. — Where  an  at- 
torney is  vested  with  an  authority,  in  writ- 
ing, to  indorse  notes  for  and  on  account 
of  his  principal,  it  confers  power  to  in- 
dorse notes  of  which  the  principal  is 
ostensibly  the  legal  proprietor,  and  it  de- 
volves on  the  principal,  in  such  case,  to 
show  that  the  authority  has  been  abused  or 
transcended.  Planters'  &  Merchants'  Bank 
of  Mobile  v.  King,  9  Ala.  279. 


§  79  (2)  Sale   and  Transfer  of   Property 
in  GeneraL 

In  an  action  against  a  principal  to  re- 
cover the  value  of  goods  sold  to  an  agent 
for  use  in  a  hotel,  the  burden  is  on  plain- 
tiff to  show  that  the  goods  sold  are  of 
such  character  as  the  nature  of  the  busi- 
ness authorized  the  agent  to  purchase. 
Wallis  Tobacco  Co.  v. .  Jackson,  99  Ala. 
460,  13  So.  120. 

§  79  (3)  Guaranties  and  Warranties. 

"While  it  is  true  that,  when  the  vendee 
is  the  actor,  in  a  suit  against  the  vendor 
on  a  warranty  given  by  an  agent  of  the 
vendor  in  the  sale  of  chattels,  it  devolves 
upon  the  plaintiff  to  show  that  the  agent 
had  authority  to  make  the  warranty,  ei- 
ther by  direct  proof  or  by  proof  of  a  gen- 
eral custom  to  that  effect.  Herring  v. 
SkaggSj  62  Ala.  180;  S.  C,  73  Ala.  446. 
Yet,  where  the  agent,  in  selling  chattels 
for  the  vendor,  makes  representations^ 
agreements,  or  guaranties  as  a  part  of  the 
contract  of  sale,  and  suit  is  brought  by 
the  vendor  against  the  vendee,  he  is  bound 
by  the  agreement  of  the  agent.  He  can 
not  ratify  the  contract  of  sale  in  part  and 
repudiate  it  in  part.  It  is  his  duty  to  as- 
certain, and  not  the  duy  of  the  purchaser 
to  inform  him,  what  representations  have 
been  made  by  the  agent.  Williamson  v. 
Tyson,.  105  Ala.  644,  17  So.  336;  Atwood  v. 
Wright,  29  Ala.  346,  352."  Phillips-  But- 
torhoff  Mfg.  Co.  V.  Wild  Bros.,  144  Ala. 
545,   39   So.   359,   360. 

In  an  action  against  a  building  associa- 
tion by  a  stockholder  claiming  that  de- 
fendant by  its  solicitor  had  guaranteed 
maturity  of  the  stock  in  72  months,  the 
burden  was  on  plaintiff  to  show  that  the 
guaranty  was  within  the  scope  of  the 
agent's  authority.  Ebersole  v.  Southern 
Building  &  Loan  Ass'n,  41  So.  150,  147 
Ala.  177. 


§  80. 


Admissibility  in  GeneraL 


§  SO  (1)  In  General. 

Where,  in  conversion  for  the  value  of 
cotton  alleged  to  have  been  delivered  by- 
certain  ginners  to  B.,  the  evidence  did 
not  show  a  general  agency  of  pkiinttfTs 
son  to  authorize  such  delivery,  defendants 
having  undertaken  to  show  that  the  de- 
livery was  made  on  instructions  from  the 
son,  it  was  competent  for  plaintiff  to 
prove   that   the   son   had   no  authority   to 
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give  such  instructions.  Hackney  v.  Perry. 
44  So.  10^,  152  Ala.  626. 

Scope  of  Agency  and  Volume  of  Busi- 
ness.—One's  implied  authority  as  a  gen- 
eral agent  to  sign  a  note  for  his  principals 
being  a  material  inquiry,  it  is  competent 
to  show  the  scope  of  his  agency,  inclu<i- 
ing  the  volume  of  business  carried  on  by 
him  for  them.  Lytle  v.  Bank  of  Dothan, 
26  So.  6,  121  Ala.  215. 

A  power  of  attorney  authorized  the 
agent  to  sign  the  principal's  name  in  the 
general  transaction  of  his  business,  and 
gave  him  **full  power  and  authority  to  do 
and  perform  any  act  or  thing  whatever 
required  to  be  done"  in  the  general  trans- 
action of  the  business.  Held,  that  it  was 
competent  for  the  principal  to  show,  in 
an  action  against  him  on  a  note  exe- 
cuted in  his  name  by  the  agent,  that  his 
sole  business  consisted  of  renting  his 
farm  lands,  and  that  the  power  of  attor- 
ney was  executed  to  enable  the  agent  to 
attend  to  that  business  during  the  prin- 
cipal's temporary  absence  from  the  state. 
Brantley  v.  Southern  Life  Ins.  Co.,  B3 
Ala.  554. 

Contract  for  Purchase  of  Goods. — ^To 
show  that  a  person  is  the  agent  of  a 
transportation  company,  and  authorized 
to  contract  for  it,  a  contract  to  purchase 
goods  which  is  prima  facie  that  of  the 
agent,  individually,  is  admissible  where 
there  is  testimony  that  the  property  so 
purchased  was  recognized  by  the  trans- 
portation company  as  its  own.  Tennessee 
River  Transp.  Co.  v.  Kavanaugh,  93  Ala. 
324,  9  So.  3^5. 

Panq>hlet  Showing  Class  of  Safes  Rep> 
resented  to  Be  Burglary  Proof. — ^Where 
an  agent's  authority  to  warrant  a  safe  as 
burglar  proof,  and  the  making  of  such 
warranty,  are  controverted  in  an  action 
against  the  principal,  a  pamphlet  exhibited 
to  the  purchaser  pending  the  negotiations 
for  the  sale,  showing  what  class  of  safes 
were  and  what  were  not  represented  as 
burglar  proof,  is  competent  proof  in  be- 
half of  the  principal  on  the  issue  of  war- 
ranty.     Herring   v.   Skaggs,   62   Ala.    180. 

The  authority  of  a  clerk  of  an  agent 
employed  by  the  agent,  without  authority 
of  the  principal,  express  or  implied,  is  in- 
admissible to  fasten  a  liability  on  the  prin- 
cipal, who  has  no  knowledge  of  such  em- 
ployment. Springfield  Fire  &  Marine  Ins. 
Co.  r.  De  Jarnett,  111  Ala.  248,  19  So.  995. 


§  80  (2)  Parol  Evidence. 

Usages  of  Trade. — It  is  true  that,  when 
an  agency  is  created  by  a  written  instru- 
ment, the  nature  and  extent  of  the  au- 
thority must  be  ascertained  from  the  in- 
strument itself,  and  can  not  be  enlarged 
by  parol  proof.  This  rule  is  not  violated 
by  the  admission  of  proof  of  the  usages 
of  trade.  They  are  admitted,  not  for  the 
purpose  of  enlarging,  but  of  interpreting, 
the  powers  actually  given.  "The  known 
usages  of  trade  and  business  often  be- 
come the  true  exponents  of  the  nature  and 
extent  of  an  implied  authority."  Wheeler 
V,  McGuire,  86  Ala.  398,  5  So.  190;  Caw- 
thorn  V.  Lusk,  97  Ala.  674,  11  So.  731,  732. 

The  rule  that,  when  an  agent  is  created 
by  a  written  instrument,  the  extent  of 
the  agent's  authority  must  be  ascertained 
from  the  instrument  itself,  is  not  violated 
by  parol  evidence  of  the  custom  and  us- 
age of  the  trade  or  business  for  the  pur- 
pose of  showing  the  authority  of  a  com- 
mercial agent,  whose  authority  was  not 
limited  by  the  instrument  appointing  him, 
as  the  evidence  does  not  enlarge,  but  in- 
terprets, the  powers  given  him.  Cawthorn 
V.   Lrusk,  97  Ala.  674,   11  So.  731. 

§  80  (9)  Letters. 

Where,  in  trover  by  a  senior  mortgagee 
against  a  junior  mortgagee  who  had  trans- 
ferred the  mortgage  to  a  third  person  who 
subsequently  took  the  mortgaged  chattels, 
the  issue  was  whether  the  third  person 
was  the  agent  of  the  junior  mortgagee  in 
the  transaction,  letters  written  by  plain- 
tiff's attorney  to  defendant  setting  forth 
the  claim  of  plaintiff  to  the  chattels  and 
the  facts  on  which  the  claim  was  based, 
and  demanding  a  return  of  the  chattels  or 
damages,  and  letters  by  defendant  in  re- 
ply, stating  that,  if  plaintiff's  attorney 
would  meet  defendant,  he  would  take 
pleasure  in  satisfying  him  that  he  could 
maintain  all  the  ground  covered  in  the 
matter,  were  admissible  to  show  the 
agency  of  the  third  person,  that  he  was 
acting  in  the  line  of  his  agency,  and  that 
defendant  had  ratified  his  conduct  in  tak- 
ing the  chattels.  Henderson  Law  Co.  v, 
Hinson,  157  Ala.  640,  47  So.  717. 

§  80  (4)  Evidence  of  Other  and  Similar 

Transactions  by  Agent. 

In  an  action  to  recover  the  amount  paid 

the  holders  of  certain  "labor  tickets"  of 

defendant    company,    which    plaintiffs    al- 
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leged  were  taken  up  under  an  agreement 
with  one  of  plaintiffs,  who  was,  at  the 
time,  the  agent  of  the  company  with  au- 
thority to  make  such  agreement,  evidence 
that  on  a  former  occasion  it  had  been  ar- 
ranged between  defendant  company  and 
another  firm,  through  the  same  agent, 
that  the  firm  should  take  up  these  labor 
tickets,  and  the  company  would  redeem 
them,  is  inadmissible  as  a  ground  for  in- 
ferring an  implied  authority  to  make 
other  contracts  generally,  of  the  same 
kind,  with  other  persons  not  specified  by 
the  principal.  Stanley  v.  Sheffield  Land, 
Iron  &  Coal  Co.,  83  Ala.  260,  4  So.  34. 

Collecting  Other  Debts,. — Where,  in  an 
action  on  a  verified  account,  defendant 
testified  that  a  certain  traveling  salesman 
in  plaintiff's  employ  sold  most  of  the 
goods  in  the  account  sued  on,  and  that 
during  the  running  of  such  account  de- 
fendant had  frequently  paid  the  salesman 
money  thereon,  which  plaintiff  had  always 
allowed  him  credit  for,  evidence  as  to 
money  paid  by  defendant  to  the  salesman, 
for  which  the  salesman  stated  that  he  had 
given  a  receipt  on  plaintiff's  general  ac- 
count, was  admissible  as  affording  an  in- 
ference that  the  salesman  had  authority 
to  make  the  transaction  on  which  the  re- 
ceipt was  based.  Murphy  v.  St.  Louis 
Coffin  Co.,  43  So.  212,  150  Ala.  143. 

Where,  in  trover  by  a  senior  mortgagee 
against  a  junior  mortgagee  who  had  trans- 
ferred the  mortgage  to  a  third  person  who 
subsequently  took  the  mortgaged  chattels, 
the  issue  was  whether  the  third  person 
was  the  agent  of  the  junior  mortgagee  in 
the  transaction,  evidence  that  the  third 
person  had  collected  other  chattel  mort- 
gages for  the  junior  mortgagee  was  ad- 
missible. Henderson  Law  Co.  v.  Hinson, 
157  Ala.  640,  47  So.  717. 

Executing  Notes  for  Principal. — As 
bearing  on  the  authority  of  N.  to  execute 
notes  to  plaintiff  for  defendants,  it  may 
be  shown  that  about  the  time  they  were 
given  plaintiff,  and  while  N.  was  continu- 
ing in  the  same  business  as  general  man- 
ager for  defendants,  other  notes  were 
given  by  N.  in  defendants  name,  and  they 
subsequently  recognized  their  validity 
about  the  time  plaintiff  says  they  prom- 
ised to  pay  his  notes.  Lytle  v.  iBank  of 
Dothan,  26  So.  6,  121  Ala.  215. 

Receipting  for  Goods. — In  an  action  to 
recover  for  cross-ties  cut  from  plaintiffs* 


land  by  alleged  trespassers,  and  sold  to 
defendant,  testimony  of  a  witness  that  he 
saw  plaintiffs'  alleged  agent  give  a  receipt 
for  ties  cut  by  a  certain  person  for  defend- 
ant's use,  though  not  a  part  of  the  ties  in 
question,  was  relevant,  in  connection  with 
other  evidence  of  agency,  to  show  that 
such  person  was  empowered  to  collect  for 
the  ties  in  question.  Birmingham  Mineral 
R.  Co.  V.  Tennessee  Coal,  Iron  &  R.  Co., 
28  So.  679,  127  Ala.  137. 

§  81. Testimony  of  Agent 

On  an  issue  whether  a  note  was  given 
in  consideration  of  a  promise  of  plaintiffs 
agent  to  refrain  from  prosecuting  a  party 
criminally,  the  agent  could  testify  that  he 
had  no  authority  to  make  such  a  promise. 
Gilliland  v.  R.  G.  Dunn  &  Co.,  34  So.  25, 
136  Ala.  327. 

The  defendant,  after  he  has  stated  all 
that  passed  between  him  and  the  plaintiff, 
may  testify  that  he  made  a  full  and  honest 
disclosure  to  him  as  to  the  extent  of  his 
authority  to  act  as  agent  in  the  transac- 
tion on  which  the  suit  is  founded;  such  a 
statement  is  equivalent  to  saying  that  he 
communicated  all  the  facts  within  his 
knowledge  to  the  plaintiff.  Ware,  etc., 
Co.  V.  Morgan,  67  Ala.  461. 

§  8a. Declarations  and  Acts  of  Agent. 

To  prove  existence  of  agency,  sec  ante, 
"Declarations  and  Acts  of  Agent,"  §   14. 

§  88  (1)  Declarations  and  Acts  in  General. 

Declarations  of  Agent— "The  authority 
of  an  agent,  where  the  question  of  its  ex- 
istence is  directly  involved,  can  only  be 
established  by  tracing  it  to  its  source  in 
some  word  or  act  of  the  alleged  principal. 
The  agent  can  not  confer  authority  upon 
himself.  Evidence  of  his  own  statements 
or  admissions,  therefore,  is  not  admissible 
against  his  principal  for  the  purpose  of 
establishing,  enlarging,  or  renewing  his 
authority;  nor  can  his  authority  be  es- 
tablished by  showing  that  he  acted  as 
agent  or  that  he  claimed  to  have  the  pow- 
ers which  he  assumed  to  exercise."  Gal- 
breath  V.  Cole,  61  Ala.  139,  140;  Wharton 
on  Evidence,  §  1184;  Scarborough  v.  Rey- 
nolds, 12  Ala.  252;  Postal  Tel.  Cable  Co. 
V.  Le  Noir,  107  Ala.  640,  1«  So.  266;  Louis- 
ville, etc.,  R.  Co.  V.  Hill,  115  Ala.  334,  22 
So.  163;  Eagle  Iron  Co.  v.  Baugh,  147 
Ala.  613,  41  So.  663;  Gambill  v.  Fuqua,  148 
Ala.  448,  42  So.  735. 
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Where  an  agent  to  ship  cotton  received 
payment  therefor,  it  is  not  competent  for 
the  consignee,  when  sued  by  the  principal 
to  recover  payment  for  the  shipment,  to  in- 
troduce in  evidence  the  agent's  corres- 
pondence wkh,  him  (the  consignee),  or  to 
show  that  the  agent  was  engaged  in  the 
business  of  shipping  the  cotton  of  other 
planters  in  the  neighborhood,  and  receiv- 
ing payment  for  it,  and  that  this  was  gen- 
erally known;  it  not  being  claimed  that  he 
had  shipped  any  cotton  for  plaintiff  be- 
fore. Hill  V.  Helton,  80  Ala.  528,  1  So. 
340. 

As  Dependent  on  Admission  of  Other 
Evidence. — "Any  declaration  of  the  agent 
as  to  his  authority  would  be  admissible, 
when  other  evidence  had  been  shown  from 
which  authority  to  do  the  thing  may  be 
inferred;  or,  if  the  trial  court  improperly 
admitted  declarations  of  the  agent,  the  er- 
ror would  be  cured  by  evidence  subse- 
quently introduced  from  which  authority 
might  be  inferred,  and  in  case  such  evi- 
dence was  introduced  the  question  of  au- 
thority would  become  one  of  fact  for  the 
determination  of  the  jury.  Birmingham 
Min.  R.  Co.  V.  Tennessee  Coal,  etc.,  R. 
Co.,  127  Ala.  137,  S8  So.  67»."  Eagle 
Iron  Co.  V.  Baugh,  147  Ala.  613,  41  So. 
663. 

Where  mantels  were  purchased  by  de- 
fendant's alleged  agent,  it  was  competent, 
after  proof  of  the  agency,  to  show  the 
agent's  declarations  at  the  time  of  the  pur- 
chase as  to  his  authority.  Childress  v. 
Smith-Echols-Burnett  Hardware  Co.,  50 
So.  322,  162  Ala.  371. 

Acts  of  Agent. — "As  a  general  rule,  the 
mere  acts  of  the  assumed  agent,  unac- 
companied by  any  evidence  tending  to 
show  that  the  principal  had- knowledge  of, 
or  assented  thereto,  are  not  even  compe- 
tent evidence  to  be  submitted  to  the  jury 
upon  the  question  of  agency.  But,  when 
there  is  any  evidence  tending  to  show  the 
assent  of  the  principal  to  the  acts  of  the 
agent,  these  acts,  in  connection  with  such 
evidence  of  the  principal's  assent  thereto, 
must  go  to  the  jury,  and  if  the  acts  of 
the  supposed  agent  are  of  such  a  nature 
and  so  continuous  in  their  character,  as  to 
tarnish  in  themselves,  any  reasonable 
irround  of  inference  that  they  were  known 
to  the  principal,  and  that  in  the  absence 
of  authority  to  the  agent,  he  would  not 
have  suffered  them,  the  acts  are  compe- 
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tent  evidence  to  be  submitted  to  the  jury. 
Gimon  v.  Terrell,  38  Ala.  208;  McDon- 
nell V.  Branch  Bank,  20  Ala.  313;  Krebs 
V.  O'Grady,  28  Ala.  726."  Talladega  Ins. 
Co.  V.  Peacock,  67  Ala.  263,  262;  Bradford 
V.  Barclay,  39  Ala.  33;  Reynolds  v,  Col- 
lins, 78  Ala.  94,  97,  cited  in  note  in  17  h, 
R.  A.,  N.  S.,  220, 

§  82  (2)  Declarations  Accompan3ring  Acts^ 

Whether  a  traveling  salesman  employed 
by  a  manufacturer,  with  authority  to  take 
orders  subject  to  approval,  told  a  buyer 
at  the  time  he  took  an  order  that  he  was 
merely  taking  a  bid  from  him,  and  that 
he  would  have  to  send  it  to  the  manufac- 
turer for  acceptance  or  rejection,  was  in- 
competent as  against  the  manufacturer. 
Gould  V.  Gates  Chair  Co.,  41  So.  676,  147 
Ala.  629. 

Where  the  question  of  an  agent's  au- 
hority  to  accept  lumber  in  payment  for 
machinery  was  in  issue,  evidence  of  his 
declarations  as  to  the  willingness  of  his 
principal  to  accept  lumber  in  payment 
was  admissible.  Avery  &  Co.  v.  Turner, 
3  Ala.  App.  627,   57   So.  265. 

§  83. Weight  and  Sufficiency. 

The  general  rule  is,  that  agency  must 
be  proved  otherwise  than  by  the  mere  act 
of  the  agent,  .before  it  can  be  assumed 
that  such  acts  are  binding  on  the  principal. 
Talladega  Ins.  Co.  v.  Peacock,  67  Ala. 
253. 

Authority  to  Purchase  or  Sell. — ^To  hold 
alleged  principals  liable  for  a  purchase 
made  by  another  as  agent,  it  is  insuffi- 
cient to  show  that  he  was  their  agent  for 
any  purpose;  but  it  must  appear  that  he 
was  their  agent  to  make  the  particular 
purchase.  Crone  &  Co.  v.  I.  Long  &  Son, 
49  So.  227,  159  Ala.  487. 

Where  there  are  in  evidence  letters  and 
telegrams  from  manufacturers  to  their 
brokers,  authorizing  them  to  meet  cuts  in 
prices  by  their  competitors,  a  finding  that 
the  brokers  had  authority  to  make  a  sale 
which  they  did,  to  meet  such  a  cut,  is  war- 
ranted by  the  evidence,  though  a  traveling 
agent  of  the  manufacturers,  the  scope  of 
whose  authority  was  not  shown,  had  ad- 
vised the  brokers  not  to  sell  so  low  as 
that.  N.  K.  Fairbanks  &  Co.  v.  Cawthorn, 
93  Ala.  287,  9  So.  282. 

A  finding  that  an  owner  authorized  a 
sale  of  lands  by  her  general  agent  is  war- 
ranted,  where   she   in   person   executed   a 
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mortgage  on  it  in  his  absence,  and  re- 
quested the  mortgagees  to  withold  the 
mortgage  from  record  until  her  agent's 
return,  when  she  would  pay  them  or  sell 
the  property  to  -them,  and  the  agent  made 
the  sale  to  the  mortgagees,  leased  the 
property  from  them,  continued  in  posses- 
sion and  paid  the  rent,  with  the  knowl- 
edge of  'his  principal,  who  did  not  dissent 
from  the  sale  till  long  afterwards.  Rov- 
elsky  V,  Scheuer,  21  So.  785,  114  Ala.  419. 

A  seller  of  materials  to  a  contractor 
sought  to  remove  same  from  the  owner's 
premises.  The  owner  claimed  same,  and 
refused  to  permit  their  removal  unless  re- 
turned. Subsequently  a  telephone  con- 
versation between  him  and  the  seller's 
foreman  occurred,  and  the  foreman  prom- 
ised to  repair  the  materials,  return  them, 
and  put  them  on  the  owner's  tbuilding. 
Held,  that  the  jury  might  find  that  he 
had  authority  to  act  for  the  seller,  espe- 
cially where  the  seller  subsequenly  ac- 
knowledged his  authority.  Richards  v. 
Shepherd,  49  iSo.  251,  159  Ala.  663. 

Authority  to  Sign  Bills  of  Exchange. — 

Evidence  held  to  support  a  finding  that 
the  son  of  defendant  signing  acceptances 
of  bills  of  exchange  in  defendant's  name 
had  apparent  implied  authority  so  to  do. 
Wooten  V.  Federal  Discount  Co.,  7  Ala. 
App.  351,  62  So.  263. 

Agreement  to  Pay  for  Medical  Services* 

— In  an  action  to  recover  for  medical 
services  rendered  to  an  employee  of  de- 
fendant, the  evidence  showed  that  an 
agent  of  defendant  told  plaintiff  he  would 
write  and  let  him  know  if  defendant 
would  pay  for  the  services.  Next  day 
the  agent  showed  plaintiff  a  telegram 
from  defendant,  "Have  negro  treated," 
and  no  explanation  was  made  of  its 
meaning.  Held  sufficient  to  sustain  a 
finding  that  the  agent  was  authorized  to 
procure  medical  services  to  **have  the  ne- 
gro treated."  Montgomery  Brewing  Co. 
r.   Caffee,  93  Ala.  132,  9  So.  573. 

Authority  to  Make  Contracts  of  E^nir 
ployment. — In  an  issue  whether  the  boss 
of  a  mine  had  authority  to  employ  coal 
diggers,  it  appeared  from  the  testimony 
of  certain  witnesses  that  he  had  em- 
ployed coal  dipsrers  and  assigned  them  to 
work;  but  it  was  also  shown  that  he 
never  employed  diggers  until  after  the  ap- 
proval of  the  superintendent,  and  had  no 


actual  authority  to  employ  them.  Held, 
that  the  evidence  did  not  show  any  im- 
plied authority  on  the  part  of  the  boss 
to  hire  diggers.  Patterson  v,  Neal,  33 
So.  39,  135  Ala.  477. 

§  M.  Questions  for  Jury. 

As  to  existence  of  agency,  see  ante, 
"Questions  for  Jury,"  §  16. 

§  84  (1)  In  General 

Where  an  agent's  power  to  act  for  his 
principal  rests  in  parol,  its  extent,  so  far 
as  it  can  be  inferred  from  the  evidence, 
is  a  question  of  fact  for  the  jury.  iBirm- 
ingham  Mineral  R.  Co.  v.  Tennessee  Coal, 
Iron  &  R.   Co.,  2«  So.  679,  127  Ala.   137. 

Evidence  that  L.  STOt  money  of  plain- 
tiff's bank  on  a  draft  drawn  by  him  as 
manager  of  the  W.  Sawmill,  on  G.  &  Co.; 
that  L.  was  the  general  manager  of  such 
mill;  that  he  had  drawn  similar  drafts  in 
favor  of  divers  persons  on  G.,  or  his  said 
company,  which  were  paid;  that  the 
money,  or  part  of  it,  that  L.  got  of  plain- 
tiff, was  used  by  him  in  the  business  of 
said  mill — together  with  evidence  that  G. 
owned  the  mill,, is  sufficient  to  go  to  the 
jury  on  the  question  of  L.  being  G.'s  man- 
aging agent  and  authorized  to  draw  the 
draft  and  receive  the  money  on  it.  First 
Nat.  Bank  v.  Gobey,  44  So.  535,  152  Ala. 
517. 

Purchase  or  Sale. — A.,  living  in  the 
country,  wrote  to  B.,  a  ibookkeeper  of  the 
firm  of  C.  &  D.,  grocers,  in  the  city,  to 
send  him  some  groceries.  B.  handed  the 
letter  to  the  proper  clerk,  who  for- 
warded the  ^oods  according  to  the  order. 
B.  was  indebted  to  A.  and  was  insolvent. 
It  was  proved  that  it  was  customary  for 
the  clerks  to  receive  orders  from  their 
friends,  to  fill  them,  and  charge  to  the 
purchasers  on  the  books  of  the  house. 
Held,  that  it  should  be  left  to  the  jury 
to  determine  the  nature  of  the  authority 
of  B.  and  the  liability  of  A.  to  C.  &  D. 
Foster  v.  Johnson,  13  Ala.  379. 

A  general  agent  to  sell,  without  ex- 
press authorzation  from  his  principal, 
may  bind  him  by  such  express  stipula- 
tions as  are  usual  and  customary  in  ef- 
fecting the  sale,  and  what  are  usual 
and  customary  is,  in  general,  a  question 
for  the  jury  to  determine.  Herring  z\ 
Skaggs,  62  Ala.  180. 

Collection  and  Payment  of  Debts. — 
The   authority   of  a   person   to  sign    cer- 
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tain  checks  as  an  agent  is  for  the  jury 
to  consider,  where  there  is  evidenc*e  tend- 
ing to  show  that  he  acted  as  an  agent  in 
respect  to  a  billiard  room,  contracting 
any  paying  debts  on  account  of  it,  and 
used  two  of  the  checks  in  payment  of  the 
rent,  and  that  the  alleged  principal  stated 
that  such  person  was  his  agent.  Bank  of 
Montgomery  v,  Plannett's  Adm'r,  37  Ala. 
222. 

{  84  (8)  Contracts  in  GeneraL 

A  note  given  in  <lefendants'  name  by 
\.,  their  agent,  is  admissible  in  connec- 
tion with  evidence  that  .before  it  was 
given  they  authorized  plaintiff  to  let  N. 
have  money  when  he  needed  it,  and,  with- 
out objection  to  the  execution  of  the  note, 
they  promised  to  pay  it,  and  that  there 
was  a  general  agency  to  pay  it,  and  that 
there  was  a  general  agency  in  N.,  from 
which  power  to  execute  the  note  could 
be  inferred;  it  being  for  the  jury  to  de- 
termine from  all  the  evidence  whether  ex- 
ecution of  the  note  was  authorized  or 
ratified  by  defendants.  Lytle  v.  Banik 
of  Dothan,  26  So.  6,  121  Ala.  «16. 

A  civil  engineer  in  the  employ  of  a  rail- 
road, and  engaged  in  the  construction  of 
its  roadt>ed,  requested  plaintiffs,  who  were 
subcontractors,  to  do  certain  extra  work 
in  and  about  the  modification  of  the  grade, 
not  called  for  by  their  contract,  and  told 
them  the  company  would  pay  them  there- 
for.     The     engineer    had    surveyed    and 
staked  out  the  route  of  the  road,  and  was 
authorized    to    change    and    modify    the 
grade.     Plaintiffs  performed  the  work  as 
directed  by  the   engineer.     The   engineer 
stated,    in    plaintiff's   presence,   in   answer 
to  a  qae&tion  by  plaintiff's  father,  that  he 
was  -the  chief  engineer  of  the  road,  that 
the  grade  was  too  heavy,  and  he  wanted 
it  cut   down;   that  was   extra  work,   and, 
when  done,  lie  would  take  it  up  with  the 
company  and  they  would  pay  for  it.    The 
engineer    and  the    president  of  the    com- 
pany both  testified  that  the  engineer  had 
no  authority  to  make  a  contract  for  grad- 
ing.    Held   to  require   submission   to  the 
jury  of  the  question  whether  the  engineer 
was  invested  by  the  company  with   such 
apparent     authority   as     would    bind     the 
company.     Lafayette   Ry.  Co.  v.   Tucker, 
27  So.   447,   124  Ala.  514. 

\  85.  Acting  in  Principal's  Name. 
See  post.  "Liabilities  of  Agent,"  §  92. 


§  85  (1)  In  General. 

"It  is  certainly  true  that,  to  bind  the 
principal  it  must  appear  with  sufficient 
certainty  that  the  agent  intended  to  bind 
him,  and  although  anciently,  great  strict- 
ness was  required,  it  is  now  considered 
sufficient  that  it  appear  to  'be  in  the  name 
of  the  principal,  and  the  form  employed 
as  C.  D.,  by  A.  B.  his  attorney,  or  A.  B. 
for  C.  D.  is  immaterial.  Wilks  v.  Bach,  2 
East  142.  This  is  also  the  doctrine  of 
the  case  of  Skinner  v,  Gunn,  9  Port.  305, 
although  in  that  case  we  heM  that  the 
principal  was  not  bound,  upon  the  ground 
that  it  was  clear,  the  agent  did  not  in- 
tend to  bind  his  principal.  The  case  of 
Martin  v.  Dortch,  1  Stew.  479,  referred 
to  and  approved  in  the  case  of  Skinner 
V,  Gunn,  is  in  principle,  precisely  like  the 
present  case."  Stringfellow  v,  Mariott,  1 
Ala.  573,  576. 

Form  of  Signature. — The  form  of  sig- 
nature employed  by  an  agent  making  a 
contract  in  the  name  of  his  principal  is 
unimportant,  so  that  it  appeared  that  the 
contract  is  in  the  name  of  the  principal. 
Lazarus  v.  Shearer,  2  Ala.  718,  cited  in 
notes  in  21  L.  R.  A.,  N.  S.,  1048,  1050, 
1057,  1081.      . 

As  a  general  rule,  where  a  written  con- 
tract is  entered  into  iby  an  agent  with  a 
third  pAson,  in  order  to  bind  the  prin- 
cipal and  make  it  his  act,  it  must  appear 
on  its  face  to  be  his  contract;  but  it  can 
not  be  assumed  as  a  legal  conclusion, 
from  the  fact  that  the  principal  has  no 
middle  name,  merely  subscribing  himself 
"David  Walker,"  that  a  note  subscribed 
"David  S.  Walker,"  by  his  son  and  agent, 
who  uses  the  initial  "S.,"  was  accepted 
by  the  payees  as  the  personal  undertak- 
ing of  the  agent,  and  that  the  credit  was 
given  to  him.  But  the  prima  facie  intend- 
ment in  favor  of  the  principal  may  be  re- 
pelled by  proof.  Clealand  v.  Walker,  11 
Ala.  1058. 

Filling  Blanks  in  Paper  Signed  by 
Principal. — One  who  executes  a  bond  and 
delivers  it  to  another,  knowing  that  there 
are  blanks  therein,  consents,  by  implica- 
tion, that  the  blanks  may  be  filed.  Board- 
man  V.  Gore,  1  Stew.  517. 

Defendant,  by  signing  a  blank  paper 
and  handing  it  to  another  to  be  filled  up 
for  a  sum  of  money,  did  not  thereby  au- 
thorize the  person  to  whom  he  delivered 


84 


Principal  and  Agent 


§§  85  (l)-88 


it   to   seal   and   deliver   it   as   defendant's 
bond.     Manning  v.  Norwood,   1  Ala.  429. 

§  85  (2)  Contracts  in  General 

A  warranty  given  by  an  agent  in  his 
own  name  will  not  bind  the  principal,  un- 
less recognized  and  adopted  by  him. 
Skinner  v.  Gunn,  9  Port.  305. 

The  words,  "I  warrant,"  etc.,  signed, 
"J.  R.  M.,  for  iB.  M.,"  is  the  warranty  of 

B.  M.    Stringfellow  v.  Mariott,  1  Ala.  573, 
cited  in  note  in  42  L.  R.  A.,  N.  S.,  37. 

A  writing:  "Hired  of  C.  the  following 
negroes,  to  wit,  John  and  Clem,  to  work 
on  the  M.  &  C.  Railroad  irom  now  until 
the  25th  of  December  next,  for  which  I 
agree  to  pay  said  C.  twenty-five  dollars 
per  month  each,  and  I  also  agree  to  feed 
any  pay  all  medical  expenses,  if  any;  and 
the  said  C.  loses  all  runaway  time,  if  any. 
Given  under  my  hand  and  seal," — and 
signed  '*W.  H.  E.,  Agent  for  M.  &  C.  R. 
R.  Co.,  per  W.  M.  N.,"  is  prima  facie  the 
conract  of  E.,  and  not  of  the  company, 
and  is  inadmissible  in  evidence  as  the 
contract  of  the  company  without  explana- 
tory  evidence.     Crutcher   v.   Memphis    & 

C.  iR.  Co.,  38  Ala.  679,  cited  in  note  in  42 
L.  R.  A.,  N.  S.,  37. 

§  85  (3)  Negotiable  Instnurients. 

A  note  signed  by  one,  with  a  seal  placed 
after  his  name,  who  designates  h4mself  as 
agent  for  another,  does  not  create,  prima 
facie;  any  obligation  on  the  latter.  Daw- 
son V.  Cotton,  26  Ala.  591,  cited  in  note 
in  42  L.  R.  A.,  N.  S.,  IS. 

A  bill  drawn  on  "steamer  C.  W.  D. 
and  owners,"  and  accepted  by  "Steamer 
C.  W.  D.,  per  A.  B.,  Agent,"  binds  the 
owners,  A.  B.'s  principals,  and  they  can 
be  sued  by  their  proper  names,  the  bill 
being  properly  described.  Alabama  Coal- 
Min.  Co.  V.  Brainard,  35  Ala,  476,  cited 
in  note  in  21  L.  R.  A.,  N.  S.,  1077. 

§  85  (4)  Deeds. 

See  the  title  DEEDS. 

A  deed  executed  by  an  attorney  in  fact 
of  the  grantor  and  signed  by  the  attor- 
ney in  his  own  name,  followed  by  the 
words  "attorney  in  fact  for,"  followed  by 
the  grantor's  name,  does  not  convey  the 
legal  title,  but  to  do  so  the  deed  must 
be  signed  in  the  name  of  the  grantor. 
Gillespy  v.  Hollingsworth,  53  So.  987,  169 
Ala.  602. 

To    constitute   a   deed,   executed   by   an 


agent,  the  deed  of  the  principal,  he,  and 
not  th6  agent,  mu»t  appear  from  the  body 
of  the  deed  to  be  the  grantor,  and  the 
deed  must  be  signed  with  his  name,  and 
purport  to  be  sealed  with  his  seal.  Car- 
ter V.  Chaudron,  21  Ala.  72. 

Adding  Words  "Attorney  for.**— The 
mere  addition  of  the  words  "Attorney  for 
L.  S."  to  his  signature  by  the  obligor  of 
a  deed  can  not  control  the  deed,  and  docs 
not  bind  the  principal.  Skinner  v.  Gunn, 
9  Port.  305,  cited  in  notes  in  41  L.  R.  A., 
N.  S.,  809,  817;  42  L.  R.  A.,  N.  S.,   15. 

May    Be    Given    EfiPect    in    Equity.— 

Code,  §  2948,  dispensing  with  seals  to 
deeds  signed  by  the  grantor,  or  his  agent 
having  written  authority,  has  not  changed 
the  common-law  rule  as  to  a  deed  by  an 
agent  which  grants  and  covenants  in  the 
name  of  the  agent  alone.  It  will  not  pass 
the  legal  title,  though  equities  may  arise 
thereby  which  a  court  of  equity  will  pro- 
tect.    Jones  V,  Morris,  61  Ala.  518. 

A  deed  running  in  the  name  of  the 
principal,  but  executed  by  the  agent  in 
his  own  name,  is  not  regarded  at  law  as 
the  deed  of  the  principal,  'but  can  be  en- 
forced as  such  in  equity.  Taylor  v.  Ag- 
ricultural &  Mechanical  Ass'n,  68  Ala. 
229. 

§  86.  Rights  Acquired. 

Where  the  title  to  property  sold  through 
an  agent  is  shown  to  be  in  the  seller,  and 
the  agency  is  established,  the  reservation 
of  title  by  the  agent  until  payment  of  the 
price  inures  to  the  seller.  Bronson  r. 
Russell,  37  So.  672,  142  Ala.  360. 

§  87.  Liabilities  Incurred. 

§  88.  — i—  Agent's  Acts  in  General. 

The  general  rule  is  that  a  person  deal- 
ing with  an  agent  does  so  at  his  peril, 
and  is  bound  to  know  the  extent  of  the 
agent's  authority,  but  this  rule  is  not  con- 
strued to  relieve  a  principal  from  liabil- 
ity for  an  act  of  his  agent,  acting  within 
the  scope  of  his  authority,  even  though 
the  act  done  be  against  instruction,  of 
which  third  parties  had  no  notice;  nor 
can  secret  instructions  affect  the  right  of 
third  parties  dealing  in  good  faith  with 
an  agent.  Piedmont,  etc..  Life  Co.  v. 
Young,  58  Ala.  476;  Whilden  &  Sons 
V.  Merchants',  etc.,  Nat.  Bank,  64  Ala.  1, 
33;  Alabama,  etc.,  R.  Co.  v.  Hill,  76  Ala. 
303;  Montgomery  Brew.  Co.  v.  Caffee,  93 
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Ala.  132,  9  So.  573;  Shrimpton  &  Sons  v, 
Brice,  102  Ala.  655,  16  So.  452,  465. 

The  master  is  not  liable  for  acts  done 
by  his  agent  outsi-de  of  the  scope  of  his 
authority,  unless  he  commanded,  partici- 
pated in,  or  with  knowledge  ratified  the 
act  complained  of.  Lilley  v.  Fletcher,  81 
Ala.  234,  1  So.  «73. 

One  is  not  bound  by  the  declarations 
of  another  until  it  is  shown  that  the  lat- 
ter was  his  agent.  Postal  Tel.  Cable  Co. 
r.  Brantley,   107  Ala.   683,   18   So.  321. 

Where  A.  authorized  a  factor  to  pur- 
chase goods  on  a  particular  credit,  which 
he  did,  it  was  held  that  A.  was  liable  di- 
rectly to  the  vendor  of  the  goods  for  the 
purchase  money.  Edwards  v.  Benham,  2 
Stew.  &  P.  147. 

Liability  Invoked  Duly  by  Party  Mis- 
led— "The  doctrine  of  apparent  authority 
can  be  invoked  only  by  one  who  has  been 
misled  to  his  detriment  by  the  apparent 
authority  of  the  agent."  Fulton  v.  Sword 
Medicine  Co.,  145  Ala.  331.  40  So.  893, 
394. 

A  driver  in  a  coal  mine  (who  was  a 
minor),  without  the  consent  of  his  fa- 
ther, changed  places  with  a  coal  digger, 
and,  while  so  employed,  was  killed  by  fall- 
ing rock.  In  an  action  for  the  death,  be- 
cause of  deceased  having  been  employed 
without  his  father's  consent,  it  was  shown 
that  there  was  no  actual  employment;  but 
plaintiff  contended  that  the  boss  of  the 
mine,  who  knew  of  the  exchange,  had  ap- 
parent authority  to  employ.  Held  that, 
neither  plaintiff  nor  his  son  having  been 
misled  by  any  apparent  authority  of  the 
boss,  the  contention  was  of  no  merit. 
Patterson  v,  Neal,  33  So.  39,  135  Ala.  477. 

The  mere  fact  that  an  agent  of  one 
claiming  to  be  the  sole  owner  of  a  right 
of  way  had  joined  in  a  petition  to  the 
board  of  public  works  of  the  city,  re- 
questing that  one-half  of  the  cost  of  pav- 
ing the  street  in  front  of  the  way  shouW 
be  taxed  against  the  owner,  did  not  estop 
the  owner  from  insisting  on  his  exclusive 
ownership  of  the  way,  especially  where 
the  agent  was  unacquainted  with  the  stat- 
us of  the  title  at  the  time,  and  the  adja- 
cent owner  claiming  an  interest  in  the 
way  did  not  suffer  any  change  of  condi- 
tion by  reason  of  the  petition.  Barker  v. 
Mobile  Electric  Co.,  173  Ala.  28,  55  So. 
3d4. 


§  S9.  — — -  Agent's  Contracts. 

It  is  generally  true,  that  where  a  party 
plainly  appears,  upon  the  face  of  an  agree- 
ment, to  be  acting  as  the  agent  of  an- 
other, the  contract  is  binding  solely  on 
the  principal,  unless  the  agent  superadds 
his  own  responsibility  by  special  stipu- 
lation.    Comer  v.  Bankhead,  70  Ala.  493. 

"The  legal  presumption  is,  when  a 
known  agent  deals  or  contracts  within 
the  scope  of  his  authority,  that  credit  is 
extended  to  the  principal,  and  not  to  the 
agent;  and  that  the  dealing  is  the  act,  or 
the  contract  is  the  engagement,  of  the 
principal  alone,  as  if  he  were  personally 
present  and  acting  or  contracting.  This 
presumption  prevails  in  the  absence  of 
evidence  that  credit  was  given  to  the 
agent  exclusively,  and  the  burden  of  proof 
rests  upon  the  party  seeking  to  charge 
him  personally.  If  the  contract  or  prom- 
ise is  in  writing,  its  construction  and  ef- 
fect are,  ordinarily,  questions  of  law  for 
the  decision  of  the  court.  But,  when  the 
contract  or  promise  is  verbal,  the  ques- 
tion whether  the  credit  was  given  to  the 
agent  in  exclusion  of  the  credit  of  the 
principal  is  a  question  of  fact,  for  the  de- 
termination of  the  jury,  to  be  ascertained 
from  a  consideration  of  all  the  circum- 
stances attending  the  transaction."  And- 
erson V.  Timberlake,  114  Ala.  377,  22  So. 
So.  431,  433. 

"If  an  agent,  while  acting  within  the 
scope  of  hisj  authority,  exceeds  his  au- 
thority, the  principal  would  be  liable." 
Gambill  v.  Fuqua,  148  Ala.  448,  42  So.  735, 
738. 

In  Name  of  Agent  for  Benefit  of  Prin- 
cipal.— Where  there  is  evidence  that  de- 
fendant had  contracted  so  as  to  incur  a 
personal  liability,  plaintiff  may  recover, 
though  he  knew  at  the  time  of  the  con- 
tract that  defendant  was  only  an  agent. 
Bell  V.  Teague,  85  Ala.  ail,  3  So.  861. 

§  90. Credit  Given  to  Agent. 

In  a  suit  on  a  note  given  for  the  price 
of  land,  a  bill  alleging  that  the  sale  was 
made  by  plaintiff's  transferor  to  the 
maker  of  the  note,  who  was  an  agent,  and 
that  the  conveyance  was  taken  in  the 
name  of  the  agent,  and  his  note  given  in 
payment,  was  insufficient  to  authorize  a 
personal  judgment  against  his  principals, 
since  the  facts  alleged  showed  a  sale  on 
the   agent's   personal    credit   only.     Judg- 
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ment,  23  So.  9&4,  120  Ala.  418,  affirmed  in 
Merrell  v.  Witherby,  26  So.  974,  120  Ala. 
418. 

§  91. Agent  for  Both  Parties. 

An  agent  can  not  bind  his  principal  by 
a  contract  in  which  he  has  an  adverse  per- 
sonal interest;  but  this  principle  is  not 
applica'ble  to  an  order  sent  by  an  agent 
having  charge  of  several  plantations  be- 
longing to  his  principal  for  goods  to  be 
furnished  to  the  tenants,  because  it  shows 
on  its  face  that  he  desired,  or  expected,  to 
"get  the  ben«ftt  of  profits  in  retailing  'to 
the  hands."  Garrett  v.  Trabue,  82  Ala. 
227,  3  So.  149. 


§  98. 


Liabilities  of  Agent. 


§  98  (1)  In  General. 

One  who  is  fully  cognizant  of  the  facts 
touching  the  authority  of  an  agent  with 
whom  he  deals  can  not  hold  the  agent 
liable  on  a  contract  by  which  he  did  not 
consent  to  be  personally  bound.  Mc- 
Quiddy  Printing  Co.  v.  Head,  7  Ala.  App. 
384,  62  So.  287. 

"In  speaking  of  one's  liability  as  agent 
on  a  contract  which  did  not  purport  to 
bind  him  personally,  it  was  said  in  the 
opinion  in  the  case  of  Ware,  etc.,  Co.  v. 
Morgan,  67  Ala.  461;  'When  he  is  guilty 
of  no  wrong  or  omission,  when  there  is 
a  full  and  honest  disclosure  of  the  nature 
and  extent  of  his  authority,  when  the 
party  dealing  with  him  has  all  the  knowl- 
edge and  information  whidi  the  agent 
possesses,  there  is  no  liability  resting  on 
him,  though  his  act  or  contract  proves 
to  be  ultra  vires.'  This  is  in  harmony 
with  the  well-established  rule  that  one 
who  is  fully  cognizant  of  the  facts  touch- 
ing the  authority  of  another  with  wnom 
he  deals  can  not  hold  the  latter  to  liabil- 
ity on  a  contract  by  which  he  did  not  con- 
sent to  be  personally  bound."  McQuiddy 
Printing  Co.  v.  Head,  7  Ala.  App.  384,  62 
So.  287,  288;  Bell  v.  Teague,  85  Ala.  211, 
3  So.  861;  Manly  v,  Sperry,  115  Ala.  524, 
22  So.  «70. 

Assumption  or  Guaranty  by  Agent. — A 
son,  in  a  letter  to  creditors  of  his  father, 
says,  respecting  their  debt,  it  ^*will  be 
paid  by  me  as  soon  as  there  is  provision 
made  for  it,"  and  concludes,  "I  am  agent 
of  the  trustee,  and  am  determined  the 
debts  shall  be  paid  forthwith."  Held,  that 
the  promise  was  not  absolute,  and  that,  if 


the  son  was  liable  upon  the  promise,  it 
was  in  his  character  of  agent.  Steele  v. 
Dart,  6  Ala.  798. 

Possession  and  Payment  to  Principal 
without  Notice  of  Third  Part/s  Claim.— 
Where  an  agent  receives  money  for  his 
principal,  to  which  a  third  person  is  en- 
titled, and  pays  it  over  to  the  former,  be- 
fore demand,  or  notice,  from  the  latter, 
such  payment  discharges  the  agent  from 
all  liability.  Upchurch  v.  Norsworthy,  15 
Ala.  705. 

An  agent,  acting  for  a  known  principal, 
and  receiving  money  in  that  character,  is 
not  individually  responsible  if  the  money 
has  been  paid  over  to  his  principal  with- 
out notice.  Thompson  v.  Stickney,  6  Ala. 
579,  cited  in  note  in  23  L.  R.  A.,  N.  S.,  555. 

§  "98  (8)  Contracts  in  Name  of  Agent 

See  ante,  "Acting  in  Principal's  Name," 
§  85. 

A  promise  by  a  known  agent  to  pay  at 
the  time  he  contracts  an  account  for  the 
principal,  is  prima  facie,  the  promise  of 
the  principal,  not  involving  the  agent  in 
personal  liability.  Anderson  v.  Timber- 
lake,  22  So.  43.1,  114  Ala.  377. 

Defendant,  president  of  a  corporation, 
who  was  authorized  to  make  contracts 
for  it,  employed  plaintiffs  as  attorneys  in 
an  action  to  which  he  was  a  party  and  in 
which  the  corporation  was  interested. 
The  interests  of  both  were  fully  disclosed 
without  any  agreement  being  made  as  to 
who  should  be  liable  for  their  services. 
Held,  that  both  defendant  and  the  corpo- 
ration were  liable  therefor.  Humes  v.  De- 
catur Land  Improvement  &  Furnace  Co., 
98  Ala.  461,   13  So.  368. 

An  instrument  containing  nothing  in 
the  body  of  it  to  show  that  it  is  made  by 
an  agent  on  'behalf  of  a  principal,  but 
signed,  "A.,  agent  for  B.,"  will  be  deemed 
the  personal  contract  of  A.  Dawson  v. 
Cotton,  26  Ala.  591. 

Where  the  instrument  is  under  seal,  and 
the  agent  is  a  direct  party  to  it,  and 
the  principal  is  not,  so  that  the  latter  is 
not,  ex  directo,  suable  thereon,  there  the 
agent,  although  he  describes  himself  as 
agent,  is  suable  upon  the  covenants  and 
agreements  contained  therein,  as  his  own 
personal  contract.  This  doctrine  is  not 
applicable  to  a  case  where  the  instrument 
does  not  contain  any  apt  words  to  charge 
the  agent  personally.     Whiteside  v,  Jen- 
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nings,  19  Ala.  784;   Hall  v.    Cockrell,   ^ 
Ala.  507,  513. 

Where  an  agent  signs  and  affixes  his 
seal  to  a  covenant,  which,  although  he  de- 
scribes himself  as  agent,  contains  apt 
words  to  charge  him  personally,  and  which 
is  not  binding  as  the  deed  of  his  princi- 
pal, he  is  personally  responsible  on  it,  and 
the  superadded  words  are  a  mere  <iescrip- 
tio  personae.  Hall  v.  Cockrell,  28  Ala. 
507.     . 

§  9S  (3)  Payments  to  or  by  Agent 

One  receiving  money  as  agent  for  an- 
other, who  is  known  to  the  person  paying, 
is  not  liable  to  the  payor  in  an  action  to 
recover  back  the  payment,  in  the  absence 
of  fraud  or  want  of  authority.  Gulf  City 
Const.  Co.  V,  Louisville  &  N.  R,  -Co.,  25  So. 
579,  121  Ala.  621,  cited  in  note  in  23  L. 
R.  A.,  N.  S.,  555,  660. 

§  M  (4)  Credit  Given  to  Agent. 

"To  hold  an  agent  personally  liat>le,  in 
cases  in  which  he  discloses  his  principal, 
and  that  the  services  to  be  rendered  are 
for  the  sole  benefit  of  his  principal,  and 
the  contract  is  within  the  scope  of  his 
authority,  it  must  be  shown  that  credit 
was  given  exclusively  to  the  agent,  and 
that  the  agent  was  informed  of  that  fact." 
Humes  v.  Decatur  Land  Improv.,  etc.,  Co., 
98  Ala.  461,  13  So.  36«,  373. 

"When  the  relation  of  principal  and 
agent  exists  in  reference  to  a  contract, 
and  is  known  to  the  other  party  to  exist, 
and  the  principal  is  disclosed  at  the  time 
as  such,  the  contract  is  the  contract  of  the 
principal,  and  the  agent  is  not  bound,  un- 
less credit  has  been  given  to  'him  ex- 
pressly and  exclusively,  and  it  was  clearly 
his  intention  to  assume  a  personal  respon- 
sibility; but  if  credit  was  given  to  him 
exclusively,  and  he  intended  to  give  his 
own  personal  engagement,  he  will  be 
bound;  and  this,  upon  sufficient  evidence, 
is  a  question  for  the  jury,  on  all  the  cir- 
cumstances of  the  case."  Anderson  v, 
Timberlake,  114  Ala.  377,  22  So.  431,  433. 
Taking  Personal  Obligation  of  Agent 
Only. — "When  a  sale  is  made  to  one  who 
is  acting  in  the  purchase  as  agent  for  a 
principal  who  is  known  to  the  vendor,  and 
only  the  personal  obligation  of  the  agent 
is  taken  for  the  price  of  the  property  sold, 
the  prima  facie  presumption  arises  that 
the  personal  credit  is  given  to  the  agent 
alone."    Merrell  v.  Witherby,  120  Ala.  41«, 


23  So.  994,  26  So.  974,  cited  in  note  in  21 
L.  R.  A.,  N.  S.,  1074. 

Agent  Directing  Account  to  Be  Charged 
to  Himself. — ^Where  plaintiff  knew  that 
defendant  was  an  agent  when  he  con- 
tracted an  account,  the  fact  that  defend- 
ant directed  the  account  to  be  charged  to 
himself  is  not  decisive  that  he  intended 
to  become  the  sole  debtor,  to  the  exclu- 
sion of  liability  on  the  part  of  his  princi- 
pal; nor  is  it  decisive  that  plaintiff  did  not 
extend  credit  to  the  principal.  Anderson 
V,  Timberlake,  22  So.  431,  114  Ala.  377. 

(B)  UNDISCLOSED  AGENCY. 

See  ante,  "Undisclosed  Limitation  of 
Authority,"  §  76. 

§  98.  Duty  to  Disclose  Agency. 

Where  plaintiff  purchased  eggs  from  de- 
fendant, he  was  not  botuid  to  inquire 
whether  or  not  defendant  was  acting  as 
agent  for  another;  it  being  defendant's, 
duty  to  disclose  such  fact,  if  it  existed,  in 
order  to  escape  liablity.  Armour  Pack- 
ing Co.  of  Louisiana  v,  Vietch-Young 
Produce   Co.   (Ala.),  39  So.  680. 

§  94.  Acting  in  Agenfs  Name. 

§  96. Effect  in  General 

An  averment  that  plaintiff  contracted 
with  a  railway  company  for  the  transpor- 
tation of  the  corpse  of  his  infant  is  not 
supported  by  proof  that  he  furnished  the 
money  to  another,  who  acted  as  his  agent 
in  purchasing  the  tickets,  where  neither 
the  agency  nor  the  fact  that  the  agent 
was  using  plaintiff's  money  is  disclosed  to 
the  company.  Lucas  v.  Southern  R.  Co., 
122  Ala.  529,  25  So.  219. 

§  96.  Execution  of  Written  Instru- 
ments. 

"If  an  agent,  in  the  execution  of  a  prom- 
issory note,  disclose  his  principal,  make  it 
appear  on  the  face  of  the  paper  that  it  is 
the  contract  of  the  principal,  and  sign  it 
as  agent,  of  course  the  principal  is  bound, 
the  undertaking  being  within  the  agency; 
and  the  agent  is  not.  On  the  other  hand, 
if  a  principal  is  not  disclosed  on  the  face 
of  the  paper,  and  the  party  signing  de- 
scribes himself  as  agent,  trustee,  or  the 
like,  without  more,  it  is  the  obligation 
alone  of  the  party  whose  name  is  set  to 
the  paper,  the  superadded  word  or  words 
being  mere  descriptio  personse,  to  be  dis- 
regarded as  surplusage;  and  evidence  can 
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not  be  received  to  show  that  he  was  in 
fact  the  agent  or  trustee  or  the  like  of 
an  undisclosed  principal,  cestui  que  trust, 
or  the  like,  and  that  the  obligation  was 
that  of  such  other  person."  Richmond 
Locomotive,  etc.,  Works  v,  Moragne,  119 
Ala.  80,  24  So.  834,  cited  in  note  in  21  L. 
R.  A.,  N.  S.,  1051,  1052,  1083. 

§  97.  Constructive  Notice  and  Facts  Put- 
ting Third  Persons  on  Inquiry. 

Where  the  issue  was  whether  defendant 
was  liable  as  principal  in  running  a  mill, 
and  whether  plantiff  knew  he  was  acting 
as  agent,  and  a  contract  was  introduced 
in  evidence,  to  which  plaintiff  was  a  party, 
and  which  contemplated  the  operation  of 
the  mill  by  a  lumber  company,  the  court 
should  have  instructed  that  plaintiff  was 
by  said  contract  charged  with  notice  that 
the  lumber  company  was  running  the  mill. 
Anderson  v.  Timberlake,  22  So.  43 J,  114 
Ala.  377. 

If  the  purchaser,  at  the  sale  made  by  the 
agenrt,  really  bought  for  his  own  benefit, 
and  paid  the  purchase-money  in  good 
faith,  without  any  notice  of  the  rights  of 
the  principal,  he  would  be  entitled  to 
protection;  and  if  he  paid  a  part  of  the 
purchase-money  before  he  acquired  no- 
tice, he  would  be  protected  pro  tanto. 
But  the  onus  of  proving  the  facts,  neces- 
sary to  make  out  this  defense,  rests  on 
him;  and  if  it  is  shown  that  he  had  knowl- 
edge of  the  fact  of  agency,  and  that,  in- 
stead of  paying  the  purchase-money  ac- 
cording to  the  terms  of  the  sale,  he  set- 
tled for  a  part  of  it  by  allowing  the  agent 
credit  on  an  individual  debt — his  de- 
fense is  made  out.  Whelan  v.  McCreary, 
^64  Ala.  319. 

§  98.  Rights  of  Undisclosed  PrincipaL 

§  98  (1)  In  General.     . 

"As  a  general  rule,  the  principal,  though 
undisclosed,  is  invested  by  the  authorized 
act  of  the  agent,  for  the  benefit  and  ad- 
vantage of  the  principal,  with  every  right 
and  burdened  with  every  liability  arising 
out  of  or  pertaining  to  the  contract  as 
perfectly  as  if  the  principal  had,  in  his 
own  name  and  person,  made  the  contract." 
Birmingham  Matinee  Club  v.  McCarty, 
152  Ala.  571,  44  So.  642,  643. 

Right  to  Sue  in  Own  Name. — A  con- 
tract made  for  one  by  his  agent  inures  to 
the  benefit  of    the  principal,    and  may  be 


the  basis  of  a  suit  by  the  latter,  though 
the  fact  of  agency  be  not  disclosed  in  the 
making  of  the  contract.  Manker  v.  West- 
ern Union  Tel.  Co.,  137  Ala.  ^92,  34  So. 
839;  (B^ll  V,  Reynolds,  78  Ala.  511;  Mc- 
Fadden  v.  Henderson,  128  Ala.  221,  29  So. 
640;  Huntsville  v.  Huntsville  Gaslight  Co., 
70  Ala.  190.  There  have  been  cases  in  this 
court,  several  of  which  involved  contracts 
for  telegraphic  service,  wherein  this  prin- 
ciple has  been  opposed,  but  they  were 
overruled  by  the  decision  in  Manker  v. 
Western  Union  Co.,  supra.  Western 
Union  Tel.  Co.  v,  Millsapp,  135  Ala.  415, 
33  So.  160. 

"In  the  cases  of  Western  Union  Tel. 
Co.  V.  Allgood,  125  Ala.  712,  27  So.  1024, 
and  Lucas  v.  Southern  R.  Co.,  122  Ala, 
529,  ^  So.  219,  it  was  held  that  an  un- 
disclosed principal  could  not  recover  dam- 
ages for  breach  of  contract  made  by  the 
agent.  These  cases  followed  and  were 
based  upon  expressions  contained  in 
Daughtery  v.  American  Union  Tel.  Co., 
75  Ala.  168;  Western  Union  Tel.  Co.  v. 
Henderson,  89  Ala.  510,  7  So.  419;  Ken- 
non  V.  Western  Union  'Tel.  Co.,  92  Ala. 
399,  9  So.  200;  and  Western  Union  Tel. 
Co.  V.  Wilson,  93  Ala.  32,  9  So.  414.  A 
review  of  these  later  cases  leads  us  to  the 
conclusion  that  what  was  stated  in  those 
cases  with  regard  to  showing  by  the  proof 
that  the  agency  was  disclosed  was  nothing 
more  than  dictum.  Upon  more  mature 
consideration,  we  are  now  unable  to  see 
any  sufficient  reason  for  holding  that  a 
principal  may  not  maintain  an  action  on 
a  contract  made  by  his  agent,  though 
such,  principal  be  not  disclosed  in  the  mak- 
ing of  the  contract.  The  above  cases  are 
in  conflct,  in  principle  at  least,  with  the 
cases  of  Bell  v.  Reynolds,  78  Ala.  511; 
Huntsville  v.  Huntsville  Gaslight  Co.,  70 
Ala.  190,  191,  and  McFadden  v.  Hender- 
son, 128  Ala.  221,  29  So.  640.  These  lat- 
ter cases,  we  think,  assert  the  correct  rule, 
and  the  one  which  we  are  disposed  to  ad- 
here to.  This  doctrine  seems  to  be  not 
only  the  more  reasonable  rule,  but  also 
well  supported  by  authority."  Manker  z\ 
Western  Union  Tel.  Co..  137  Ala.  292,  34 
So.  839,  840;  Western  Union  Tel.  Co.  v. 
Northcutt,  158  Ala.  539,  48  So.  553;  Sel- 
lers &  Co.  V.  Malone-Pilcher  Co.,  151  Ala. 
426,  44  So.  414;  Western  Union  Tel.  Co.  x\ 
Walker,  158  Ala.  578,  48  So.  102. 

Though    plaintiff    requested    another  to 
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send  a  telegram,  if  the  latter  sent  it  on 
his  own  account,  and  not  as  her  agent, 
agency  was  not  established,  so  as  to  en- 
title her.  to  recover  for  delay  in  delivery. 
Western  Union  Telegraph  Co.  v,  North- 
cutt,  48  So.   553,   158  Ala.  539 

§  98  (8)   Contracts  of  Sale  or  Purchase. 

.An  undisclosed  principal  can  not  com- 
pel performance  or  recover  damages  for 
the  breach  of  a  contract,  made  by  his 
agent  in  the  agent's  name,  for  the  sale  to 
another  of  lands  of  the  principal,  in  which 
contract  it  is  stipulated  that  the  agent,  as 
the  ostensible  seller,  will  grant  by  war- 
ranty deed  an  unincumbered  title,  such 
stipulation  involving  the  elements  of  per- 
sonal trust  and  confidence,  and  the  pur- 
chaser may  recover  back  the  purchase 
money  paid  thereunder.  Birmingham 
Matinee  Club  v.  McCarty,  44  So.  642,  152 
Ala.  571,  cited  in  note  in  29  L.  R.  A.,  N. 
S.,  474. 

"If  the  contract  involves  elements  of 
personal  trust  and  confidence,  as  a  con- 
sideration moving  from  the  agent  (of  the 
undisclosed  principal),  contracting  in  his 
own  name,  to  the  other  party  to  the  con- 
tract, the  principal,  while  it  remains  exe- 
cutory, can  not,  against  the  resistance  of 
the  otiier  party,  enforce  it,  either  to  com- 
pel performance  by  the  other  party  or  in 
damages  for  a  breach."  Birmingham  Mat- 
inee Club  V,  McCarty,  152  Ala.  571,  44  So. 
W2,  W3. 

§  98  (3)  Contracts  for  Transportation. 

Where  plaintiff's  agent,  without  dis- 
closing his  agency,  shipped  her  horse  over 
defendant's  road  under  a  contract  in  which 
such  agent  was  named  as  both  consignor 
and  consignee,  and  the  horse,  while  being 
so  carried,  was  injured  by  defendant's 
negligence,  plaintiff,  as  owner,  may  re- 
cover the  damages  for  such  injury. 
Southern  Ry.  Co.  v.  Jones,  31  So.  501,  132 
Ala.  437. 

The  principal  may  sue  a  railroad  com- 
pany for  breach  of  a  contract  to  give  no- 
tice of  the  arrival  of  goods  to  his  agent, 
to  w^hom  they  were  consigned.  Greek- 
American  Produce  Co.  v,  Illinois  Cent.  R, 
Co.,  4  Ala.  App.  377,   58   So.   994. 

§  98  (4)  Rights  and  Equities  of  Third  Per- 
son against  Agent. 

See  post,  "Liabilities  of  Undisclosed 
Principal,"  §  99. 


Although  the  general  rule  may  be,  that 
where  an  agent,  having  proper  authority, 
contracts  in  his  own  name  for  the  bene- 
fit of  his  principal,  the  latter,  if  unknown, 
and,  perhaps,  also  if  known  or  disclosed 
to  the  other  contracting  party,  may,  at 
his  election,  sue  on  the  contract  in  his 
own  name;  but  it  is  a  recognized  excep- 
tion t^  this  rule,  that  where  the  agent  has 
been  allowed  to  contract  in  his  own 
name,  without  notice  of  his  agency,  the 
principal  takes  the  contract  subject  to  all 
the  rights  and  equities  available  to  the 
other  party  as  against  the  agent  if  he  were 
suing.  Huntsville  v.  Huntsville  Gaslight 
Co.,  70  Ala.  190,  cited  in  note  in  28  L.  R. 
A.,  N.  S.,  228. 

Set-Off  of  Agent's  Debt— Where  one 
purchases  goods  of  a  factor  under  a  be- 
lief, authorized  by  the  facts  of  the  case, 
that  the  latter  was  the  real  owner,  he 
may  set  off  a  debt  due  him  from  the 
factor  to  an  action  for  the  purchase  money 
brought  either  by  the  factor  or  principal. 
Gardner  v.  Allen's  Ex'r,  6  Ala.  187,  cited 
in  note  in  28  L.  R.  A.,  N.  S.,  229. 

§  98  (5)  Payment  to  Agent. 

If  a  person  contracts  with  a  journeyman 
for  the  performance  of  work,  without 
the  name  of  his  employer  being  disclosed, 
and,  supposing  him  to  be  the  party  en- 
titled to  receive  it,  pays  him  therefor,  he 
is  discharged  from  all  liability  to  the  em- 
ployer. Copeland  v.  Touchstone,  16  Ala. 
333,  cited  in  note  in  28  L.  R.  A.,  N.  S.,  230; 
Governor  v.  Daily,  14  Ala.  4-69. 

§  99.  Liabilities  of  Undisclosed  Principal. 

§99  (1)   In  General. 

An  agent  made  the  contract  for  the 
benefit  of  his  principal,  although  he  did 
not  disclose  to  defendant,  at  the  time  of 
the  trade,  that  he  was  acting  as  their 
agent.  The  plaintiffs  being  the  real  par- 
ties in  interest,  it  would  make  no  differ- 
ence that  this  agency  was  unknown  and 
not  disclosed  to  defendant,  at  the  time  of 
Pate's  transaction  as  agent  with  it,  and 
they  were  authorized  to  sue  on  it  in  their 
own  names.  The  principal  takes  the  con- 
tract, in  such  case,  subject  to  all  the 
rights  and  equities  available  to  the  other 
party,  as  against  the  agent  if  he  were 
suing.  Huntsville  v.  Huntsville  Gaslight 
Co.,  70  Ala.  190,  191;  Bell  v,  Reynolds,  7« 
Ala.  511;    McFadden    v.  Henderson,    128 
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Ala.  221,  29  So.  640;  Manker  v.  Western 
Union  Tel.  Co.,  137  Ala.  292,  34  So.  839; 
Sellers  &  Co.  v,  Malone-Pilcher  Co.,  151 
Ala.  426,  44  So.  414,  415. 

Where  plaintiffs  placed  mules  in  the 
hands  of  P.,  authorizing  him  to  trade 
them  for  other  mules  and  to  execute  a 
mortgage  on  the  mules  traded  for  to  se- 
sure  any  sum  agreed  to  be  given  a^  boot, 
and  P.  traded  with  defendants  as  author- 
ized, giving  them  a  mortgage  on  one  of 
the  mules  traded  for,  but  without  disclos- 
ing his  agency,  plaintiffs  can  not  dispute 
defendants*  claim  to  the  mule  under  the 
mortgage,  since  they  took  the  contract 
subject  to  all  the  rights  and  equities  avail* 
able  to  the  defendants  as  against  the 
agent.  P.  N.  L.  Sellers  &  Co.  v,  Malone- 
Pilcher  Co.,  44  So.  414,  151  Ala.  426, 
cited  in  note  in  28  L.  R.  A.,  N.  S.,  228. 

§  99   (8)   Election  to   Hold  Principal   or 
Agent 

Where  the  name  of  the  principal  is  not 
disclosed  by  the  agent  when  the  contract 
is  made,  the  creditor  may  charge  either 
of  them,  at  his  election,  and  although  he 
may  have  debited  the  agent,  supposing  him 
to  be  the  principal,  he  may  recover  the 
amount  of  the  latter,  if  the  account  be- 
tween the  principal  and  agent  is  not  al- 
tered to  the  prejudice  of  the  former;  but 
if  the  vendor,  with  a  knowledge  of  who 
the  principal  is,  makes  the  agent  his 
debtor,  he  is  bound  by  the  election,  and 
can  not  look  to  the  principal  for  payment. 
Clcaland  v.  Walker,  11  Ala.  1058,  cited  in 
note  in  6  L.  R,  A.,  N.  S.,  729. 

§  lOa  Liabilities  of  Agent  of  Undisclo&ed 
Principal. 

§  100  (1)  In  General. 

An  agent  making  a  contract  without  dis- 
closing that  he  is  acting  for  another  is 
personally  liable.  Endowment  Depart- 
ment of  District  Grand  Lodge  No.  23,  of 
Alabama,  G.  U.  O.  O.  F.  v,  Harvey,  6  Ala. 
App.  2a9,  60  So.  602;  Wood  v.  Brewer,  73 
Ala.  259. 

An  agent  who  makes  a  contract  with- 
out disclosing  that  he  is  acting  for  an- 
other is  personally  liable.  But  the  other 
party  to  the  contract,  upon  discovering 
the  principal,  may  under  some  circum- 
stances hold  the  principal  liable,  and  that 
was  the  case  in  District  Grand  Lodge  v. 
Hill,  3  Ala.  App.  488,  57  So.  147;  Endow- 


ment Department  v,  Harvey,  6  Ala.  App. 
e39,    60   So.    602,    605. 

Set-Off  of  PlaintifTs  Debt  to  Principal. 

— "When  an  agent  is  liable  on  a  contract 
made  for  the  benefit  of  a  third  person,  by 
reason  of  not  disclosing  his  agency,  he 
can  not  avail  himself  of  a  debt  due  .by  the 
plaintiff  to  such  third  person  as  a  set-off." 
Gibboney  r.  Wayne  &  .Co.,  141  Ala.  300, 
37  So.  436,  439. 

§  100  (8)  Contracts  of  Purchase  or  Sale. 

A  shipper,  having  sold  a  cargo  of  lum- 
ber through  his  London  agents  for 
£1,750,  drew  on  them  for  £1,500  through 
defendant's  bank,  attaching  the  bill  of  lad- 
ing to  the  draft  as  security  for  its  accept- 
ance. Defendant  sold  the  draft  to  plain- 
tiffs, who  boug'ht  it  on  the  joint  account 
of  a  New  York  bank,  and  its  London  cor- 
respondent, but  did  not  disclose  their 
agency.  The  agents  of  the  shipper  hav- 
ing failed,  he  gave  defendant  a  draft  on  the 
purchaser  of  the  cargo  fur  £1,750,  receiv- 
ing credit  on  his  account  for  that  amount. 
Defendant  sent  this  draft  to  plaintiffs,  re- 
questing them  to  substitute  it  for  the 
other,  and  credit  him  with  the  excess. 
This  they  promised  to  do,  if  the  New 
York  bank  would  credit  them.  The  lat- 
ter acknowledged  receipt  of  the  draft, 
saying  that  they  would  credit  defendant 
with  the  excess,  but  before  the  draft 
reached  London  its  correspondent  there 
had  delivered  the  bill  of  lading  to  the 
purchaser  of  the  cargo,  and  received  the 
full  price,  applying  it  in  payment  of  the 
£1,500  draft,  and  the  balance  on  its  gen- 
eral account  against  the  shipper.  Held, 
that  the  plaintiffs  were  personally  re- 
sponsible to  the  defendant  for  the  ex- 
cess. Bren"t  v.  Miller,  81  Ala.  309,  8  So. 
219. 

(C)  UNAUTHORIZED  AND  WRONG- 
FUL ACTS. 

As  between  principal  and  agent,  see 
ante,  "Fraud,"  §  41;  "Conversion  or  Em- 
bezzlement," §  42. 

§  K>1.  Duty  to  Disclose  or  Ascertain  Au- 
thority. 

See  ante,  "Duty  to  Disclose  Agency," 
§  93. 

§  101  (1)  Duty  to  Disclose  Authority. 

One  for  whom  cotton  *has  been  shipped 
by  an  agent  in  the  agent's  name  can  not 
be   required   to    notify   the   consignee    on 
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the  day  of  the  shipment  that  the  cotton 
is  his.     Moore  v.  Robinson,  62  Ala.  537. 

§  101  (S)  Duty  to  Ascertain  Atttfaority  in 
General. 

"The  general  rule  is  that  one  who  deals 
with  an  agent  is  bound  to  ascertain  the 
nature   and    extent   of   his   authority,   but 
in  the  application  of  the  rule  a   distinc- 
tion is  observed  between  general  and  spe- 
cial agencies.     The   power   to   do   every- 
thing   necessary    to    its     accomplishment 
may  be  included  in  a  particular  agency, 
so  that  private  instructions  as  to  the  par- 
ticular mode  of  execution,  which  are  not 
intended  to  be  communicated  and  are  not 
communicated   to    the    party    with    whom 
they  may   deal,   will   not  be   regarded   as 
limitations  on   his  power.     IBut  with  this 
qualifkation  a   special  authority  must  be 
strictly   pursued.     A    general   agent    may 
exceed    his     express    authority,    and    the 
principal,    nevertheless,   be    bound.     The 
scope  and  character  of  the  business  which 
he  is  empowered  to  transact  is,  as  to  third 
persons,    the    extent   and   measure   of  his 
authority.     By  his  appointment  the  prin- 
cipal is  regal  ded  as  saying  to  the  public 
that  he  has  the  authority  to  transact  the 
business     in     the     usual    and     customary 
modes.     Secret  limitations  on  his  power, 
or  private  instructions  as  to  the  mode  of 
transacting   the   business,  /will   not   affect 
the  rights  of  third  persons  who  have  no 
notice  of  sudi  limitations  or  instructions. 
When  a  general  agent  transacts  the  busi- 
ness  intrusted    to    him    within    the    usual 
and  ordinary  scope  of  such  business,  he 
acts  within    the   extent   of   his   authority, 
and  the  principal  is  bound,  provided  the 
party  dealing  with  the  agent  acts  in  good 
faith,    and   is    not    guilty   of    negligence 
which  proximately  contributes  to  the  loss. 
Louisville   Coffin    Co.   v.   Stokes,   78   Ala. 
372."     Wheeler  v.   McGuire,   &6   Ala.   398, 
5  So.   190,    191;    Lawrence   v,   Randall    & 
Co.,  47  Ala.  240;  Clark  v,  Taylor  &  Co., 
68  Ala.  453;   Fisher  v,  Campbell,  9  Port. 
210;   Van    Eppes    v.    Smith,    21    Ala.   317; 
Powell  V.   Henry,  27  Ala.  612. 

"Third  persons,  dealing  with  a  person 
as  a  general  agent,  are  not  acquitted  of 
all  duty  to  inquire  and  ascertain  the  dhar- 
acter  and  extent  of  his  agency;  but  if  on 
inquiry  ascertained  to  be  general,  actually 
or  apparently,  they  are  not  bound  to  in- 
quire whether  there  are  secret  limitations 


or  private  instructions,  unless  they  have 
knowledge  of  facts  which  should  put 
them  on  such  inquiry.  As  to  these  is- 
sues, the  burden  is  on  the  plaintiffs  to  es- 
tablish by  proof  that  Tatham  was  the 
general  agent  of  defendant,  or  that  the 
latter,  by  acts,  conduct,  or  negligence, 
justified  the  belief  that  he  had  authority 
to  purchase  goods  on  credit  for  the  store. 
If  these  issues  be  found  in  iavor  of  plain- 
tiffs, no  subsequent  misconduct  of  the 
agent,  misappropriating  the  goods  or  oth- 
erwise, will  affect  their  rights."  Wheeler 
V.  McGuire,  "86  Ala.  398,  5  So.  190,  191. 

One  who  deals  with  an  agent  is  charge- 
able with  the  duty  of  ascertaining  the  ex- 
tent of  his  authority,  and  where  the  agent 
is  merely  an  overseer  or  superintendent 
his  principal  is  bound  only  by  acts  done 
within  the  scope  of  the  agent's  duties  as 
such.  Merrill  v.  Worthingfon,  46  So.  477, 
155  Ala.  281. 

§  101  (3)  Special  Agency. 

One  who  makes  a  contract  with  a  per- 
son acting  as  special  attorney  is  bound, 
at  his  peril,  to  ascertain  the  authority  of 
such  attorney,  and  its  extent.  Johnson  v. 
Alabama,  etc.,  Co.,  90  Ala.  505,  8  So. 
101;  Cummins  v.  Beaumont,  68  Ala.  204; 
Burks  V,  Hubbard,  60  Ala.  379,  383. 

An  agent  for  the  sale  of  pianos,  who 
was  required  to  send  all  orders  to  his 
principal,  who  was  to  ship  all  instruments 
directly  from  the  factory,  had  possession 
of  one  piano  under  a  special  contract  of 
bailment.  Held,  that  a  sale  of  this  piano 
conveyed  no  title  to  the  purchaser,  who 
was  bound  to  know  the  terms  of  the 
agent's  authority.    Cummins  v.  Beaumont, 

68  Ala.  204. 

Authority  to  Sell  for  Cash  Only.— 
Persons  dealing  with  a  special  agent  hav- 
ing authority  to  sell  for  cash  only  are 
bound  at  their  peril  to  ascertain  the  ex- 
tent of  his  authority.     Burks  v,  Hubbard, 

69  Ala.  379. 

§  ion.  Knowledge  or  Notice  of  Extent  of 
Authority. 

§  102  (1)  In  General. 

"When  one  makes  a  demand  as  agent  of 
another,  reasonable  evidence  of  authority 
may  be  required;  but  if  the  party  fails 
to  do  this,  and  rests  his  refusal  on  the 
ground  of  right  in  himself,  he  can  not 
afterwards  object  to  the  want  of  knowl- 
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edge  on  his  part  of  the  authority  of  the 
agent.  Spence  v.  Mitchell,  9  Ala.  744." 
McNeill  V.  Easley,  24  Ala.  455,  457. 

Where  the  owner  takes  possession  of 
a  hired  slave,  and  one  makes  a  dennand 
on  him  as  agent  of  the  hirer  for  the  re- 
turn of  the  slave,  reasonable  evidence  of 
his  authority  as  agent  may  be  required; 
but  if  the  owners  fail  to  require  evidence 
of  such  authority,  and  rests  his  refusal  to 
surrender  tfie  slave  on  the  ground  of 
right  in  himself,  he  can  not  afterwards  ob- 
ject, in  an  action  on  a  note  given  for  the 
hire  of  the  slave,  to  his  want  of  knowl- 
edge of  the  agent's  authority.  McNeill  v. 
Easley,  24  Ala.  455. 

§  102  (2)  Constructive  Notice  and  Facts 
Putting  Third  Persons  on  Inquiry. 

Where  a  traveling  salesman  sells  goods 
to  a  customer,  who  signs  a  written  order 
to  the  principal  reciting  that  there  is  no 
verbal  agreement  aside  from  the  order, 
the  customer  has  notice  of  the  salesman's 
want  of  authority  to  make  verbal  agree- 
ments varying  the  written  order,  and,  if 
the  salesman  orally  agrees  to  inform  the 
principal  that  he  is  not  to  ship  the  goods 
unless  he  agrees  to  contradictory  terms, 
the  principal  is  not  bound  thereby,  un- 
less informed  thereof  before  shipment. 
Fulton  V.  Sword  Medicine  Co.,  40  So.  393, 
145  Ala.  331. 

§  102  (3)  Effect  of  Knowledge  or  Notice. 

If  A.,  agent  of  B.,  in  contracting  with 
C,  made  to  C.  a  full  and  honest  disclo- 
sure of  the  extent  of  his  authority,  A.  is 
not  liable  for  the  unauthorized  contract. 
Ware  v.  Morgan,  67  Ala.  461,  cited  in 
notes  in  34  L.  R.  A,,  N.  S.,  522,  530. 

A  principal's  right  to  recover  property 
misapplied  by  the  agent  does  not  extend 
to  money  which  has  no  "earmarks"  for 
indentification,  and  an  innocent  buyer  for 
value,  without  notice,  will  be  protected. 
Mobile  &  M.  Ry.  Co.  v.  Felrath,  67  Ala. 
189. 

§  108  (4)  Effect  of  Want  of  Notice. 

An  agent  placed  in  charge  of  a  retail 
store  with  money  deposited  to  his  credit, 
which,  together  with  proceeds  of  sales, 
he  is  to  use  to  replenish  the  stock,  but 
with  Instructions  not  to  purchase  on  cred- 
it, can  not  bind  his  principal  by  a  pur- 
chase on  credit,  though  made  from  per- 
sons   ignorant   of    the   limitation    of    his 


authority,  unless  they  show  that  the  prin- 
cipal, by  ratification  or  former  acquies- 
cence, had  extended  his  authority,  and  led 
them  to  believe  that  the  agent  was  act- 
ing within  his  powers.  Wheeler  v.  Mc- 
Guire,  86  Ala.  398,  5  So.  190. 

§      103.     Unauthorized     Assumption      of 
Agency. 

An  agent  who  contracts  in  the  name 
if  his  principal,  but  without  authority,  or 
in  such  a  manner  as  to  impose  no  legal 
obligation  on  his  principal,  is  himself  per- 
sonally liable,  although  he  acted  in  good 
faith,  and  honestly  believed  that  he  had 
authority.  Belisle  v.  Clark,  etc.,  Co.,  49 
Ala.  98,  cited  in  note  in  34  L.  R.  A.,  N. 
S.,  530. 

§  104.  Effect  of  Exceeding  Authority   in 
General. 

§  104  (1)  In  General 

"Though  mere  negligence — mere  want 
of  ordinary  diligence — may  furnish  the 
agent  an  opportunity  of  undue  assump- 
tion of  authority,  it  does  not  of  itself 
work  an  estoppel.  A  principal  is  not  re- 
quired to  distrust  his  agent,  nor  to  keep 
a  vigilant  watch  over  the  manner  in 
which  he  exercises  his  authority,  and  to 
see  that  his  instructions  are  obeyed.  He 
may  act  on  the  presumption  that  third 
parties,  dealing  with  his  agent,  will  not 
be  negligent  in  ascertaining  the  extent 
of  his  authority  as  well  as  the  existence 
of  his  agency;  and  negligence,  to  consti- 
tute a  ground  of  liability,  must  have 
caused  the  plaintiffs  to  repose  trust  on 
the  authority  of  Tatham,  and  the  negli- 
gence of  plaintiff  must  not  have  proxi- 
mately contributed  to  the  loss."  Wheeler 
V.  McGuire,  86  Ala.  398,  5  So.  190,  193. 

"If  the  defendant  placed  Tatham  in 
charge  of  his  retail  stbre  with  instruc- 
tions to  buy  for  cash  only,  it  was  the 
duty  of  defendant  to  keep  himself  posted 
as  to  the  manner  in  which  his  agent  con- 
ducted his  business,  and  to  see  that  his 
instructions  were  obeyed;  and  if  he  knew 
the  agent  was  buying  on  credit,  or  could 
have  known  it  by  the  exercise  of  ordinary 
diligence,  he  is  estopped  to  deny  the  au- 
thority of  Tatham  to  purchase  on  credit." 
Wheeler  v.  McGuire,  86  Ala.  398,  5  So. 
190,  193. 

Although  a  person  who  transacts  busi- 
ness with  an  agent  is  bound,  in  general, 
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to  inform  himself  of  the  extent  of  the 
agent's  powers,  yet  if  the  principal,  by 
his  declarations  or  conduct,  authorizes 
the  supposition  that  he  has  conferred 
more  extensive  powers  than  were  in  fact 
given,  he  can  not  afterwards  repudiate 
what  has  been  done  under  such  supposi- 
tion.    Golding  V.  Merchant,  43  Ala.  705. 

f  104  ($)  Liabilities  of  Agent. 

In  order  to  relieve  a  person  Assuming 
to  act  as  agent  from  personal  responsibil- 
ity, it  is  necessary  that  he  should  have 
been  authorized  to  act,  and  that  the  cred- 
it should  have  been  given  to  the  princi- 
pal; and  there  is  no  difference  between 
the  agent  of  an  individual  and  that  of  the 
government  in  this  respect.  Gillaspie  v. 
Wesson,  7  Port.  454,  cited  in  note  in  42 
L  R.  A.,  N.  S.,  22. 

§  106.  Acting  after  Termination  of  Au- 
thority. 

"*When  third  parties  have  dealt  with 
an  agent  clothed  with  general  powers,  the 
agency  continues  as  to  them,  after  revo- 
cation, until  they  have  notice  thereof. 
.^Iso,  the  principal  may  be  liable  for  acts 
of  the  agent  after  revocation,  to  bind 
third  persons,  who  dealt  with  him  pre- 
viously, if  they  in  common  with  the  pub- 
lic at  large,  are  justified  in  believing  that 
such  agency  existed,  and  have  no  notice 
of  its  revocation.'  Wheeler  v,  McGuire, 
86  Ala.  398,  5  So.  190."  Continental  Ins. 
Co.  r.  Brooks,  131  Ala.  614,  30  So.  876, 
878,  cited  in  note  in  41  L.  R.  A.,  N.  S.. 
665;  Simpson  v.  Harris,  174  Ala.  430,  56 
So.  968,  969. 

After  the  relation  of  principal  and  agent 
has  terminated,  the  agent  has  no  author- 
ity to  certify  to  the  correctness  of  an  ac- 
count stated  by  the  principal's  creditor 
for  goods  sold  to  the  agent  during  his 
employment.  Gunter  v.  Stuart,  87  Ala. 
196,  6  So.  S66. 

§  106.  Unauthorized  Contracts  of  Agent. 

§  106  (1)  Rights  and  Liabilities  of  Prin- 
cipal in  General. 
Where  the  plaintiff  authorized  to  ship 
cotton  belonging  to  him,  to  the  defend- 
ants in  New  York,  and  the  testimony 
shows  that  he  gave  such  person  author- 
ity to  ship  in  the  plaintiff's  name,  and 
did  not  give  authority  to  ship  in  any  other 
person's  name,  such  agent,  by  shipping 
the  cotton  in  his  own  name,  taking  a  bill 


of  lading  accordingly,  can  not,  by  nego- 
tiating such  bill  of  lading,  charge  the  cot- 
ton with  the  payment  of  advances  made 
on  the  faith  of  such  bill  of  lading.  Moore 
&  Co.  V.  Robinson,  62  Ala.  537. 

§  106  (2)  Contracts  in  Writing. 

Although  a  deed  executed  by  an  agent 
may  be  ineffectual  as  a  conveyance  of  the 
legal  title,  because  the  authority  of  the 
agent  was  not  given  by  a  written  instru- 
ment under  seal,  it  will  be  upheld  in  chan- 
cery '  as  evidence  of  a  contract  to  sell. 
Morrow  v.  Higgins,  Z9  Ala.  448. 

Converting  Writing  into  Sealed  Instru- 
ment.— If  an  agent,  having  parol  author- 
ity to  fill  up  a  blank  to  which  his  princi- 
pal has  simply  signed  his  name,  converts 
the  blank  into  a  sealed  instrument,  his 
principal  is  not  bound  by  it.  Arrington 
V.  Burton,  19  Ala.  114. 

§  106  (S)  Liabilities  of  Agent. 

Where  an  agent  makes  a  contract  in 
writing  on  which  he  is  prima  facie  lia- 
ble, he  may  be  sued  thereon;  and  it  is 
not  necessary  to  bring  a  special  action 
on  the  case  against  him  for  having  ex- 
ceeded his  authority.  Lazarus  v.  Shearer, 
2  Ala.  718,  cited  in  note  in  42  L.  R.  A., 
N.  S.,  6,  33. 

§  107.  Representations  of  Agent. 

A  principal,  who  intrusts  to  an  agent 
the  duty  of  giving  information  to  those 
interested  therein,  is  liable  to  such  per- 
sons for  the  consequences  of  false  infor- 
mation given  by  the  agent  in  the  course 
of  his  employment,  even  though  the  prin- 
cipal intended  that  only  true  information 
should  be  given.  King  v.  Livingston 
Mfg.   Co.,   180  Ala.  118,  60  So.   143. 

A  misrepresentation  of  the  boundaries 
of  a  tract  of  land,  made  by  mistake  or  by 
design,  by  an  agent  who  was  authorized 
to  negotiate  a  sale  on  behalf  of  himself 
and  the  other  joint  owners,  would  not  au- 
thorize a  reformation  of  the  conveyance 
as  against  the  other  joint  owners,  so  as 
to  include  valuable  lands  outside  of  the 
tract,  which  were  pointed  out  as  a  part 
of  it,  unless  they  either  ratified  or  author- 
ized the  misrepresentation.  Bridges  v. 
McClendon,  56  Ala.  327. 

False  Statements  as  to  Qualities  of 
Safe. — Where,  in  an  action  by  the  pur- 
chaser of  a  safe  against  the  maker,  who 
had  warranted  it  as  burglar-proof,  it  ap- 
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pears  that  the  sale  was  made  by  an  agent, 
and  that  any  representation  as  to  the 
quality  of  the  safe  made  by  that  agent 
was  unauthorized,  damages  resulting  from 
the  loss  of  articles  in  the  safe  can  not  be 
recovered,  unless  it  be  shown  that  defend- 
ant was  a  participant  in  the  fraud  of  his 
agent.     Herring  v.  Skaggs,  62  Ala.  180. 

§  lOS.  Acting  for  Parties  Adversely  In- 
terested. 

An  applicant  for  a  loan,  who  agreed  to 
pay  M.,  as  his  attorney,  a  reasonable  fee 
for  taking  the  application,  conducting  the 
correspondence,  making  an  abstract  of  ti- 
tle, and  securing  an-d  paying  over  the 
money,  was  liable  for  the  amount  of  the 
loan  where  M.,  on  receiving  it,  embezzled 
it,  and  fled  the  country.  Edinburgh 
American  Land  Mortg.  Co.  v.  Peoples, 
102  Ala.  241,  14  So.  €56. 

§  109.  Fraud  of  Agent 

Where  one  who  is  acting  for  himself 
and  another  in  procuring  a  conveyance 
was  guilty  of  fraudulent  representations 
in  procuring  it,  the  latter  had  notice  of 
the  fraud,  and  is  liable  therefor.  Ken- 
drick  V,  Colyar,  42  So.  110,  143  Ala.  597. 

Where  an  agent  receives  the  money  of 
another  by  authority  of  his  principal,  the 
principal  is  liable,  whether  the  money  is 
paid  over  to  him  or  not,  although  the 
agent  may  also  be  liable.  Cook  v.  Cook, 
28  Ala.  660. 

Selling  Property  to  Minor.— A  bill  to 
set  aside  a  sale  of  land,  made  by  com- 
plainant's agent,  charging  that  the  pur- 
chaser was  a  minor  without  property, 
which  was  known  to  the  agent,  and  that 
the  agent  was  interested  in  the  purchase, 
was  good  on  demurrer.  Miller  v,  Louis- 
ville &  N.  R.  Co.,  83  Ala.  274,  4  So.  842, 
cited  in  note  in  17  L.  R.  A.,  N.  S.,  623. 

§   110.   Negligence  or  Wrongful  Acts  of 
Agent 

§  110  (1)  Rights  and  Liabilities  of  Prin- 
cipal. 

A  principal  can  not  relieve  himself 
from  an  agreement  to  pay  the  rent  of  a 
storehouse  on  the  ground  that  his  agent 
violated  a  contract  to  devote  his  entire 
time  to  the  principal's  business,  when 
there  is  no  evidence  of  loss  to  the  prin- 
cipal, or  of  a  violation  of  the  spirit  of  the 
agent's  contract  Singer  Mfg.  Co.  v.  Mc- 
Lean, 105  Ala,  316,  16  So.  M2. 


Negligence  of  Agent — "The  principal 
or  master  is  liable  for  the  damage  result- 
ing from  the  negligence  or  want  of  skill 
of  his  agent  or  servant,  in  the  scope  of  the 
employment  or  business,  which  embraces 
everything  done  by  the  express  or  implied 
sanction  of  the  principal."  Ewing  v. 
Shaw,  «3  Ala.  333,  3   So.  692,  694. 

Where  a  traveling  agent  hires  a  driver, 
team,  arid  wagon  for  business  purposes, 
and  on  being  informed  by  the  driver 
that  a  stream  is  not  fordable,  orders  him 
to  attempt  it,  his  principal  is  liable  for 
the  drowning  of  one  of  the  horses,  as  for 
the  agent's  negligence  in  the  course  of 
his  employment.  Ewing  v.  Shaw,  83  Ala. 
333,  3  So.  692. 

Torts.— "The  liability  of  the  principal 
for  the  torts  of  the  agent,  when  not  based 
upon  a  breach  of  duty  arising  out  of  con- 
tract, as  in  the  case  of  common  carriers, 
is  based  upon  principles  of  public  policy. 
It  'is  essential  to  such  liability  that  the 
tort  of  the  agent,  if  not  authorized  or 
ratified  by  the  principal,  should  be  com- 
mitted by  the  agent  in  the  course  of  the 
business  of  the  principal  and  of  the  agent's 
employment."  Singer  Mfg.  Co.  v,  Taylor, 
150  Ala.  574,  43  So.  210. 

Slander. — "By  reason  of  the  fact  that 
the  offense  of  slander  is  the  voluntary 
and  tortious  act  of  the  speaker,  and  is 
more  likely  to  be  the  expression  of  mo- 
mentary passion  or  excitement  of  the 
agent,  it  is,  we  think,  rightly  held  that 
the  utterance  of  slanderous  words  must 
be  ascribed  'to  the  personal  malice  of  the 
agent,  rather  than  to  an  act  performed 
in  the  course  of  his  employment  and  in 
aid  of  the  interest  of  his  employer,  and 
exonerating  the  company  unless  it  au- 
thorized or  approved  or  ratified  the  act 
of  the  agent  in  uttering  the  particular 
slander.' "  Singer  Mfg.  Co.  v.  Taylor, 
150  Ala.  574,  43  So.  210. 

Assault — The  agent  of  defendant,  who 
was  in  the  loan  business,  accompanied  a 
constable  to  plaintiff's  house  to  assist  him 
in  taking  some  furniture  under  a  writ  of 
detinue.  While  there  the  plaintiff  and  the 
constable  got  into  a  quarrel  over  a  con- 
temptuous remark  made  by  the  plaintiff 
in  respect  to  a  matter  having  no  connec- 
tion with  the  taking  of  the  furniture  or 
executing  the  writ.  The  agent,  in  aid- 
ing the  constable,  knocked  the  plaintiff 
down.     Held,  that  the  defendant  was  not 
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liable,  since  the  assault  was  not  com- 
mitted by  his  agent  in  the  course  and 
within  the  scope  of  his  employment. 
Hardeman  v,  Williams,  43  So.  726,  1*50 
Ala.  415. 

Trespass. — One  who  employs  an  agent 
to  seize  chattels  without  authority  is  re- 
sponsible to  the  owner  equally  with  the 
agent,  though  he  was  not  present  when 
the  trespass  was  committed.  Raisler  v. 
Springer,  38  Ala.  703. 

Criminal  Acts. — On  a  prosecution  for 
purchasing  seed  cotton  at  a  time  of  day 
prohibited  by  law,  the  purchase  having 
been  made  by  defendant's  agent,  evidence 
that  the  agent  was  authorized  to  purchase 
cotton  for  defendant  is  insufhcient  to 
prove  that  defendant  authorized  him  to 
purchase  the  seed  at  an  unlawful  time. 
Russell  V.  State,  71  Ala.  348. 

Embezzlement  by  Agent. — An  appli- 
cant for  a  loan,  who  a^rreed  to  pay  a  per- 
son as  his  attorney  $10  for  taking  the 
application,  conducting  the  correspond- 
ence, making  an  abstract  of  title,  and 
securing  and  paying  over  the  money,  is 
liable  to  the  lender  for  the  amount  of  the 
loan,  where  the  attorney,  on  receiving  it, 
embezzled  it  and  fled.  Land  Mortgage, 
Investment  &  Agency  Co.  of  America  v. 
Preston,  24  So.  707,  119  Ala.  290. 

Sttbagents  or  Employees^ — A  principal 
can  not  delegate  to  his  agent  authority  to 
do  an  illegal  act;  but,  having  given  such 
authority,  he  can  not  take  advantage  of 
his  own  wrong  and  hold  the  agent  liable 
for  the  consequences.  Yet  this  principle 
can  not  be  invoked  by  a  third  person, 
who  was  employed  by  the  agent  to  assist 
him  in  the  illegal  act,  and  who  is  liable 
to  the  principal  for  the  consequences. 
Morton  r.  Bradley,  30  Ala.  683. 

§  110  (8)  Liabilities  of  Agent. 

It  is  often  a  question  as  to  whether  the 
principal  is  liable  for  the  tortious  act  of 
an  agent,  but  it  has  never  been  ques- 
tioned that  the  agent  was  personally  lia- 
ble for  his  actual  torts.  Mayer  v.  Thomp- 
son-Hutchison Bldg.  Co.,  104  Ala.  611,  16 
So.  620;  Perminter  v.  Kelly,  18  Ala.  716; 
Luling  V.  Shepherd,  112  Ala.  588,  21  So. 
352,  353. 

One  who  unlawfully  sells  liquor,  as 
clerk  or  agent  for  a  wholesale  liquor 
dealer,  without  a  license,  may  be  con- 
victed of   carrying  on   the  buisness  of  a 


wholesale  liquor  dealer  without  a  license, 
though  he  has  no  pecuniary  interest  other 
than  as  agent  or  clerk.  Abel  v.  State,  90 
Ala.  631,  8  So.  760. 

Negligence  in  Constructing  Bialding.^ 
One  superintending  the  construction  of  a 
building,  as  agent  of  the  contractor,  is 
equally  liable  with  his  principal  for  an  in- 
jury to  a  third  person,  resulting  from  a 
failure  to  erect  proper  scaffolding  to  pre- 
vent the  fall  of  brick,  or  from  the  negli- 
gent construction  of  the  wall.  Mayer  v. 
Thompson-Hutchison  Bldg.  Co.,  104  Ala. 
611,  16  So.  620. 

Conversion  for  Benefit  of  Principal. — 
An  agent  either  with  or  without  notice 
is  liable  in  trover  for  an  act  which  if 
done  by  his  principal  would  amount  to  a 
conversion  of  the  property  of  another. 
Perminter  v.  Kelly,  18  Ala.  716. 

One  who,  as  agent,  intermeddles  with 
the  goods  of  another,  is  guilty  of  a  con- 
version, if  the  act  would  have  been  such 
if  done  by  his  principal,  although  he  u^as 
ignorant  of  the  owner's  title;  and  he  may 
be  sued  in  trover,  although  he  has  parted 
with  the  possession  to  his  principal.  Lee 
V.  Matthews,  10  Ala.  682,  cited  in  note  in 
2  L.  R.  A.,  N.  S.,  660. 

§111.  Repudiation  by  Principal 

See  post,  "Acquiescence,"  §  117. 

Where  an  agent  purchased  land  on  joint 
account  of  himself  and  his  principal,  but 
exceeds  his  authority  in  the  price  agreed 
to  be  paid,  and  the  principal  repudiates  the 
contract,  the  agent  is  liable  thereunder. 
Crawford  v.   Barkley,   18  Ala.  270. 

(D)  RATIFICATION. 

As  between  principal  and  agent,  see 
ante,  "Repudiation  or  Ratification  of 
Agent's  Acts,"  §  45.  As  to  imi)lied  au- 
thority of  agent  to  submit  to  arbitration, 
see  ante,  "Submission  to  Arbitration," 
§  74. 

§112.  Nature  and  Grounds  in  GeneraL 

§11$  (1)  In  GeneraL 

"Ratification  is  in  the  nature  of  a  con- 
tract; it  is  the  adoption  of,  and  assent  to 
be  bound  by  the  act  of  another.  There 
can  be  no  ratification,  unless  there  is 
previous  knowledge  of  all  the  facts  and 
circumstances  attending  the  act  to  be  rati- 
fied."   Herring  v.  Skaggs,  73  Ala.  446,  455. 

When  a  person  adopts,  deliberately,  and 
with  a  full  knowledge  of  all  the  circum- 


96 


Principal  and  Agent 


§§  112  (1)-114  (2) 


Stances  of  the  case,  an  act  which  another 
has  done  for  his  benefit,  such  adoption, 
as  a  general  rule,  amounts  to  a  ratifica- 
tion of  the  unauthorized  act,  and  puts  the 
ratifying  principal  in  the  place  of  the  per- 
son who  assumed  to  act  as  his  agent;  un- 
less the  contract  itself  is  absolutely  void, 
and  not  voidable  merely.  Chapman  v.  Lee, 
47  Ala.  143. 

Ratification  of  Refusal  to  Ratify. — 
Where  an  agent  sells  land  of  his  principal 
without  authority  to  bind  his  principal  in 
the  sale,  and  his  principal  refuses  to  ratify 
it,  the  vendee  may  abandon  the  sale;  and 
if  he  does,  the  principal  can  not  after- 
wards afHrm  the  act  of  his  agent,  and  en- 
force the  contract.  Wilkinson  v.  Har- 
well, 13  Ala.  660. 

§118  (2)   Necessity  for  New  Considera- 
tion. 

"Although  this  contract  as  originally 
executed  might  have  bound  only  the  agent, 
and  not  the  principals,  yet  the  principals 
had  the  right  to  ratify  it  and  bring  suit 
on  it.  As  stated  in  some  of  the  authori- 
ties, the  liability  of  the  agent  upon  the 
contract,  as  originally  signed,  forms  a 
sufficient  consideration  to  the  other  party, 
and  'he  is  not  injuring  by  allowing  the 
principal  to  come  in  and  ratify  and  claim 
the  benefits  of  the  contract."  Brooks  v. 
Cook,  141  Ala.  499,  38  So.  641,  643. 

■ 

§  112  (8)  Power  of  Agent  to  Ratify  His 
Own  Acts. 

Power  to  Ratify  Acts  of  Unauthorized 
Person. — The  authority  of  an  agent  is  ex- 
clusively personal,  unless  from  the  express 
language  used,  or  from  the  fair  presump- 
tions growing  out  of  the  particular  trans- 
action, or  of  the  usage  of  trade,  a  broader 
power  was  intended  to  be  conferred  on 
the  agent.  Both  the  principal  and  his 
agent  may  ratify  the  acts  in  their  behalf 
of  an  unauthorized  person;  and  the  prin- 
cipal is  bound  by  the  ratification  or  adop- 
tion of  his  agent,  if  the  agent  had  author- 
ity to  do  the  thing  which  he  ratified  or 
adopted.  Mound  City  Mut.  Life  Ins.  Co. 
V.  Huth,  49  Ala.  529,  538. 

Ratification  of  Disposal  of  Principal's 
Property  by  Another. — An  agent  author- 
ized to  take  an  inventory  and  report  the 
business  of  a  salesman  can  not  ratify  a 
disposition  of  his  principal's  property,  nor, 
by  accepting  property  of  his  principal,  re- 


lieve the  salesman  from  liability  for  it. 
Singer  Mfg.  Co.  v.  McLean,  105 'Ala.  316, 
16  So.  912. 

§  113.  Acts  Capable  of  Ratification. 

"A  void  contract  can  not  be  made  good 
by  ratification,  but  a  contract  merely  void- 
able may  be;  and  when  so  ratified  it  be- 
comes in  every  sense  the  contract  of  the 
party  so  making  the  ratification.*'  Chap- 
man V,  Lee,  47  Ala.  143,  155. 

§114.  Knowledge  of  Facts. 

§  114  (1)  In  General. 

A  "person  can  not  disavow  or  ratify  an 
act  or  transaction  of  which  he  has  no 
knowledge;  and  when  it  is  proposed  to 
hold  the  principal  liable  for  the  unauthor- 
ized act  of  his  agent  on  the  ground  that 
he  did  not  disavow  it,  it  must  be  shown 
that  he  had  knowledge  of  it.  Clark  v. 
Taylor  &  Co.,  68  Ala.  453;  Blevins  v.  Pope 
&  Son,  7  Ala.  371. 

Where  a  principal  confirms  a  contract 
made  by  his  agent  with  a  full  knowledge 
of  circumstances  alleged  as  fraudulent,  he 
can  not  afterwards  avoid  the  same  on  the 
ground  or  want  of  authority  in  the  agent. 
McGowen  v.  Garrard,  2  Stew.  479. 

A  ratification  by  the  principal  will  not 
be  presumed  from  his  acceptance  of  the 
profits  of  an  agent's  services,  unless  he 
had  knowledge  of  the  sources  and  circum- 
stances thereof.  Howe  Mach.  Co.  v,  Ash- 
ley,  60  Ala.   496. 

A  driver  in  a  coal  mine  changed  (places 
with  a  coal  digger,  which  fact  was  known 
to  the  boss  of  the  mine,  who  had  no  au- 
thority to  employ  diggers.  Held,  that  there 
was  no  ratification  of  the  employment  of 
the  driver  as  a  digger,  neither  the  owner 
nor  superintendent  having  knowledge 
thereof.  Patterson  v.  Neal,  33  So.  39,  135 
.\la.  477. 

§114  (2)  Particular  Contracts  or  Transac- 
tions. 

Wrongful  Attachment — ^Where  the  at-- 
tachmeot  was  wrongful  and  without  prob- 
able cause,  and  after  levy  was  made  the 
attaching  creditors  were  informed  of  all 
that  had  been  done  by  their  agent,  and 
ratified  his  conduct,  they  would  be  liable 
for  damages.  Baldwin  v.  Walker,  94  Ala. 
v)14,   10  So.  391. 

The  mere  fact  that  a  creditor  provides 
security  on  an  attachment  bond  by  re- 
quest of  his  attorney,  without  knowledge 
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either  of  the  ground  on  which  the  attach- 
ment was  sued  out  or  of  any  malicious 
or  vexatious  conduct  on  the  part  of  his 
agent  whom  he  has  authorized  to  collect 
the  debt,  is  not  a  ratification  of  such  ma- 
licious conduct  so  as  to  make  the  credi- 
tor responsible  for  vindictive  damages. 
Baldwin  v.  Walker,  W  Ala.  428,  8  So.  364. 

Receipt  of  Benefits  from  Wrongful  Act. 
— A  receipt  by  the  principal  of  money  ob- 
tained through  an  unauthorized  fraudu- 
lent sale  by  his  agent  does  not  amount  to 
a  ratification,  unless  he  knew  of  the  fraud. 
Herring  v.  Skaggs,-  73  Ala.  446. 

The  mere  appropriation  by  the  principal 
of  the  fruits  of  a  trespass,  committed  by 
his  agent  without  knowledge  of  the  tres- 
pass, does  not  ratify  the  trespass  so  as  to 
render  the  principal  liable  therefor.  Burns 
r.  Campbell,  71  Ala.  271. 

If  the  contract  between  the  agent  and 
his  principal  bound  him  to  furnish  a  horse 
or  mule  for  his  own  use,  the  acceptance  of 
the  profits  of  his  services  would  not  bind 
his  principal,  on  the  doctrine  of  ratifica- 
tion, to  pay  for  a  horse  purchased  or  hired 
by  the  agent  on  credit;*  and  if  the  rule 
did  apply  in  such  case,  a  ratification  by  the 
the  principal  could  not  be  presumed,  un- 
less he  had  knowledge  of  the  source  and 
circumstances  under  which  the  money  was 
earned  by  the  agent.  Howe  Mach.  Co.  v. 
Ashley,   60  Ala.  4*96. 

Warranties  of  Agent — A  seller  is  bound 
by  a  warranty  made  by  the  agent  who 
made  the  sale,  where  he  ratifies  the  sale, 
although  the  agent  had  no  actual  author- 
ity to  make  the  warranty  an-d  the  seller 
had  no  knowledge  of  the  warranty  as 
made  by  the  agent  who  ma<de  the  sale, 
where  he  ratifies  the  sale,  although  the 
agent  had  no  actual  authority  to  make 
the  warranty  and  the  seller  had  no  knowl- 
edge of  the  warranty  as  made.  Holman  v, 
Calhoun,  40  So.  356,   146  Ala.  690. 

{lis.  Implied  Ratification. 

*f  116.  In  General. 

A  single  instance  of  recognition  by  the 
principal,  of  the  unauthorized  assumption 
of  agency  by  a  third  person— as  by  pay- 
ment of  the  debt  contracted — in  the  ab- 
sence of  any  warning,  caution  or  notice 
to  the  person  dealing  with  the  supposed 
agent,  will  bind  the  principal  as  to  him, 
for  other  similar  contracts  of  such  person; 
bat  the   rule  applies   only  to  the  person 
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thus  dealt  with.     Mobile,  etc.,  R.   Co.  v. 
Jay,  61  Ala.  247. 


§  117. 


Acquiescence. 


§  117  (1)  In  General 

Although  ratification  of  unauthorzed 
acts,  given  after  knowledge  brought  home 
to  the  person  for  whom  the  act  purports 
to  have  been  done,  will  validate  the  act 
to  the  same  extent  as  if  it  has  been  pre- 
viously authorized,  mere  acquiescence  can 
not  be  considered  as  ratification,  and  fur- 
nishes no  ground  for  the  doctrine  of  es- 
toppel, unless  such  silence  and  acquies- 
cence, after  knowledge,  forms  the  basis,  or 
becomes  the  authority  on  which  another, 
to  the  knowledge  of  the  true  owner,  parts 
with  value  or  incurs  liability.  Moore  & 
Co.  V,  Robinson,  62  Ala.  537. 

"If  one  perform  useful,  services  and 
work  .for  another,  of  a  character  that  is 
usually  charged  for,  with  the  knowledge 
of  that  other,  and  he  express  no  dissent, 
or  if  he  avail  himself  of  the  services,  then 
the  law  implies  a  promise  to  pay  for  such 
services  what  they  are  reasonably  worth, 
and  assent  is  sometimes  implied  from 
silence.  Seals  v.  Edmondson,  73  Ala.  295, 
298."  Humes  v,  Decatur  Land  Improv., 
etc.,   Co.,  98  Ala.  461,   13  So.  368,  372. 

If  an  agent  to  collect  takes  a  note  as 
collateral  security,  no  inference  of  pay- 
ment can  properly  be  drawn  from  the 
recognition  of  the  act  by  his  principal. 
Every  one  who  deals  with  an  agent  is 
bound,  at  his  peril,  to  ascertain  the  ex- 
tent of  his  authority.  Powell  v.  Henry,  27 
Ala.  612. 

§  117  (S)    Failure  to   Repudiate   Agenfs 
Acts  or  Delay  in  Repudiating. 

See    ante,  "Repudiation    by    Principal," 
§  111. 
Where   the    relation   of   agency   exists^ 

and  the  principal  derives  a  benefit  from 
an  act  beyond  the  scope  of  the  agency, 
the  principal  will  be  held  to  have  ratified  . 
such  unauthorized  act  by  acquiescence,  if, 
after  being  fully  informed  of  what  has 
been  done,  he  fails  to  express  his  dis- 
satisfaction within  a  reasonable  time. 
Mobile,  etc.,  Co.  v.  Jay,  65  AJa.  113; 
Burns  v.  Campbell,  71  Ala.  271,  290;  Lee 
V,  Fontaine,  10  Ala.  755. 

Where  the  principal  receives  no  direct 
benefit  from  the  unauthorized  act  of  his 
agent,    and    the    party    dealing    with    the 


<)8 


Principal  and  Agbnt 


§§  117  (2)-119 


agent  is  not  misled  or  prejudiced  by  his 
failure  to  repudiate  the  act  promptly,  and 
a  prompt  reply  is  not  demanded  by  fair 
dealing  or  a  usage  of  trade,  a  ratification 
of  the  act  wil/not  be  presumed  from  his 
mere  silence.  Mobile  &  M.  Ry.  Co.  v.  Jay, 
65  Ala.  113. 

The  delivery  of  an  account  to  an  agent 
to  collect  confers  no  authority  to  settle  it 
in  any  other  mode;  and  if  the  agent  ex- 
ceeds his  authority,  the  principal  does  not 
ratify  his  act  by  neglecting  to  give  no- 
tice that  he  repudiates  it.  Powell  Adm'r 
V.  Henry,  27  Ala.  612. 

UnatttJiorized  Attachments — Where  an 
attachment  was  sued  out  by  an  agent,  and 
it  is  neither  shown  that  he  was  thereunto 
authorized  or  instructed,  nor  that  the 
principal  ever  repudiated  the  suit,  this 
subjected  the  principal  to  actual  dam- 
ages, if  no  cause  existed  for  suing  out 
the  process;  but  he  is  not  responsible  for 
the  malice,  vexatious  conduct,  or  wanton- 
ness of  the  agent,  unless  he  caused,  or 
participated  in  such  evil  motive  or  con- 
duct.    Pollock  &  Co.  V.  Gantt,  69  Ala.  373. 

Where  the  relation  of  agency  does  not 
exist  when  the  act  is  done,  but  the  act  is 
that  of  a  mere  volunteer  awaiting  ratifi- 
cation, the  silence  of  the  principal  will 
not  be  so  readily  construed  into  a  ratifi- 
cation, except,  perhaps,  in  cases  where 
it  might  operate  to  the  prejudice  of  inno- 
cent parties.  Burns  v.  Campbell,  71  Ala. 
271. 

§  118.  ^^-  Acceptance  of  Benefits. 

§  118  (1)   Contracts  and  Transactions  in 
General. 

"A  principal  who  seeks  to  avail  him- 
self of  a  contract  made  by  another  for 
him,  whether  by  an  appointed  or  a  self- 
constituted  agent,  is  bound  by  the  repre- 
sentations made  and  methods  employed 
by  the  agent  to  effect  the  contract."  Wil- 
liamson V.  Tyson,  105  Ala.  644,  17  So. 
336,  339. 

"Where  goods  are  sold  by  an  agent,  the 
the  general  rule  is  that,  if  the  principal 
*seeks  to  avail  himself  of  the  benefits  of 
the  contract  made  by  his  agent,  he  is 
bound  by  the  representations  made  by 
the  agent.'  Gilliland  r.  Dunn,  136  Ala. 
327,  34  So.  25;  Williamson  z-.  Tyson,  105 
Ala.  644,  17  So.  336."  Fulton  v.  Sword 
Medicine  Co.,  145  Ala.  331,  40  So.  393, 
394.  f 


§    118   ($)    Negotiable   Instruments    and 
Loans. 

Where  a  loan  is  negotiated  for  a  corpo- 
ration, and  to  secure  it  a  mortgage  is  de- 
fectively executed  on  its  property  by  ao 
agent,  its  acceptance  of  the  benefits  of 
the  transaction  by  receiving  the  money 
obtained  on  the  loan  estops  it  from  deny- 
ing the  agent's  authority  or  the  execution 
of  the  mortgage.  Taylor  v.  Agricultural 
&  Mechanical  Ass'n,  68  Ala.  229,  cited  in 
note  in  6  L.  R.  A.,  N.  S.,  313. 

§118  (3)  Leases. 

Though  the  agent  who  conveyed  to  de- 
fendant the  right  to  cut  a  ditch  through 
certain  land  had  no  written  authority  to 
convey,  so  that  defendant  acquired  no 
legal  title  to  the  easement,  yet  it  acquires 
an  equitable  title  thereto,  where  the 
grantor  receives  the  purchase  money,  re- 
tains it  for  several  months,  and  allows 
defendant  to  expend  money  in  construct- 
ing the  ditch;  such  conduct  operating  to 
estop  her  to  deny  defendant's  title.  Frank- 
lin V.  Pollard  Mill  Co.,  88  Ala.  318,  &  So. 
68'5. 

§118  (4)  Property  Acquired  or  Purchased 
by  Agent. 

Where  defendant's  agents,  in  the  course 
of  their  duty,  accepted  and  used  plaintiff's 
ties,  it  is  no  defense  to  an  action  for  the 
price  of  same  that  defendant's  rules  for- 
bid the  acceptance  of  that  quality  of  ties, 
and  require  that  they  shall  be  first  branded 
and  inspected.  Southern  Ry.  Co.  z\ 
Raney,  23  So.  29,  117  Ala.  270. 

§  118  (5)  Suit  for  Benefits  or  Attenspt  to 
Enforce  Contract. 

A  principal  who  sues  for  the  price  of 
goods  sold  by  his  agent  thereby  ratifies 
the  sale.     Gaines  v.  Acre,  Minor  141. 

Where  an  agjent  exchanged  a  mule  for 
a  horse,  without  authority,  an  assertion 
by  his  principal,  with  knowledge  of  the 
facts,  of  title  to  the  horse,  was  a  ratifica- 
tion of  the  exchange.  Jones  v.  Atkinson, 
68  Ala.  167;  Atkinson  v.  Jones,  72  Ala. 
248. 

§  119.  Ratification  in  Part. 

The  act  of  an  agent  can  not  be  ratified 
in  part  and  disaffirmed  in  part.  Crawford 
v.  Barkley,   18  Ala.  270. 

Where  one,  for  himself  and  as  the  agent 
of  a  third  person,  purchases  land  on  their 
joint  account,    but  exceeds  his    authority 
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in  the  price  agreed  to  be  i>aid,  such  third 
person,  in  the  absence  of  collusion  between 
the  vendor  and  the  agent,  or  of  notice 
on  the  part  of  the  former  that  the  latter 
was  transcending  his  powers,  must  either 
abide  by  the  bargain  or  repudiate  it  in 
toto.  Crawford  v.  Barkley,  18  Ala.  2^70, 
cited  in  note  in  34  L.  R.  A.,  N.  S.,  530. 

In  a  suit  by  a  buyer  on  a  warranty 
jrivcn  by  an  agent  of  the  seller,  the  burden 
is  on  the  buyer  to  show  that  the  agent 
had  authority  to  make  the  warranty,  ei- 
ther by  direct  proof  or  by  proof  of  a  gen- 
eral custom  to  that  effect;  but  where  the 
agent  in  selling  the  goods  makes  a  war- 
ranty of  quality,  and  suit  is  brought  by 
the  seller  for  the  price,  the  buyer  may 
rely  on  the  agents  ostensible  authority 
to  make  such  warranties,  the  seller  not 
Ueing  entitled  to  ratify  the  sale  in  part 
and  repudiate  it  in  part.  Phillips-Buttorff 
Mfg.  Co.  V,  Wild  Bros.,  39  So.  359,  144 
Ala.  545. 

§  180.  Evidence  of  Ratification. 

§  190  (1)  Burden  of  Proof. 

The  burden  is  on  the  person  claiming, 
jy  acquiescense,  a  ratification  by  the 
principal  of  the  unauthorized  act  of  his 
agent,  to  show  knowledge  on  the  part  of 
the  principal  that  the  unauthorized  act 
had  been  done  for  him.  Moore  v.  Ensley, 
112  Ala.   2^,   20  So.   744. 

§  120   (2)   Admissibility. 

Where  A.  testified  that  he  was  ap- 
pointed subagent  by  B.,  the  agent  of  the 
corporation,  that  the  corporation  had  fre- 
qu'^nly  given  directions  in  their  business 
to  him,  that  the  railroad  officials  had  de- 
livered freight  on  the  producion  of  his 
receipts,  and  that  the  superintendent  and 
president  of  the  company  knew  of  his 
acts  as  ageiit,  it  was  held  admissible  to 
prove  a  ratification  of  his  agency.  Ala- 
bama &  T.  R.  R.  Co.  V,  Kidd,  29  Ala. 
221. 

Letters  Showing  Ratification.  —  When 
the  hirer  of  a  slave  is  sued  individualy  for 
the  hire,  and  he  defends  on  the  ground 
that  the  contract  was  made  with  him  as 
a}?cnt  of  another,  a  letter  from  his  prin- 
cipal to  defendant,  written  after  the  con- 
tract was  made,  and  showing  a  ratifica- 
tion of  it  by  the  principal,  is  admissible 
evidence  for  defendant.  Waring  v,  Mose- 
ley,  22  Ala.  667. 

In  an  action  of  trespass  by  a  mortgagor 


against  a  mortgagee,  founded  on  the  un- 
authorized wrongful  seizure  and  asporta- 
tion of  the  mortgaged  property  by  the  de- 
fendant's letter  agent,  a  letter  written  by 
the  plaintiff  to  the  defendant,  and  delivered 
to  him,  giving  an  account  of  the  manner 
in  which  the  property  was  seized  and  car- 
ried away,  and  demanding  its  return,  is 
competent  evidence  for  the  plaintiff  for 
the  purpose  of  proving  a  ratification  by 
the  defendant  of  his  agent's  acts,  when  it 
is  shown  that  the  letter  contained  a  cor- 
rect version  of  the  alleged  trespass,  and 
its  contents  are  presumptively  shown  to 
have  been  known  to  the  defendant.  But 
the  letter  itself  should  be  produced,  or  a 
proper  predicate  laid  for  secondary  evi- 
dence of  its  contents.  Street  v.  Sinclair, 
71  Ala.  110. 

§  120  (2)  Weight  and  Sufficiency. 

In  an  action  for  the  price  of  goods, 
plaintiffs  testified  that  their  agent,  who 
had  no  authority  to  collect,  sold  the 
goods  to  defendant,  who  subsequently 
wrote  that  he  had  paid  the  agent  in  full; 
that  they  replied,  refusing  to  recogrnize 
the  settlement;  that  the  agent  said  he 
owed  defendant  individually  $75,  and 
wanted  to  arrange  with  them  to  pay  it; 
that  they  agreed  with  the  agent  to  pay 
defendant  $50  per  month  out  of  his  wages, 
if  he  behaved  himself,  but  that,  his  bad 
conduct  continuing,  they  discharged  him, 
and  refused  to  pay  his  check  on  them  for 
$50  in  defendant's  favor.  Held,  that  the 
payment  to  the  agent  was  neither  author- 
ized nor  ratified  by  plaintiffs.  Simon  t/. 
Johnson,  108  Ala.  241,  19  So.  244. 

A  traveling  salesman,  who  collected 
money  without  authority,  testified  that,  on 
'informing  his  principals  that  he  had  col- 
lected the  money,  they  agreed  to  retain 
a  certain  amount  of  his  salary  in  payment 
of  the  amount  collected,  and  that  for  two 
months  they  retained  part  of  his  salary. 
The  principals  testified  that  when  they 
spoke  to  the  salesman  concerning  the  col- 
lection he  denied  having  made  it,  and 
they  had  never  received  anything  on  the 
account  collected  by  him.  Held,  that  a 
finding  that  the  principals  ratified  the  act 
of  the  salesman  in  making  the  collection 
was  unwarranted.  Simon  v.  Johnson,  105 
Ala.  344,   16   So.   884. 

§  121.  Questions  for  Jury. 
Where  a  clerk  or  salesman  in  a  store 
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cells  goods,  and  at  the  same  time  agrees 
to  take  back  damaged  goods  previously 
sold  'by  him  to  the  purchaser;  and  his 
principal,  denying  his  authority  to  make 
such  a  promise,  repudiates  the  agreement, 
and  notifies  the  purchaser  that  he  will  not 
take  'back  the  former  goods;  the  bring- 
ing of  a  subsequent  action  by  the  prin- 
cipal to  recover  the  price  of  the  goods 
last  sold  is  not  necessarily,  as  matter  of 
law,  a  ratification  of  the  agent's  unauthor- 
ized agreement,  so  as  to  prevent  the 
plaintiff  from  re-covering  without  perform- 
ing that  agreement;  but  in  such  case  the 
authority  of  the  agent  to  make  the  prom- 
ise by  the  principal,  are  both  questions  of 
fact  for  the  determination  of  the  jury,  and 
a  charge  which  assumes  that  he  had  au- 
thority, or  that,  there  was  a  sufficient  rati- 
fication to  bind  the  principal,  is  properly 
refused.     Carew  v.  Lillienthall,  50  Ala.  44. 

§  182.  Operation  and  Effect 
§  128  (1)  In  General. 

A  ratification  of  the  act  of  one  profess- 
ing to  act  as  agent,  with  knowledge  of 
the  facts,  has  the  same  effect  as  if  the 
agent  had  been  fully  authorized  to  act,  es- 
pecially in  a  case  where  the  person  to  be 
affected  was  not  privy  to  the  act  of  the 
supposed  agent.  Reynolds  v,  Dothard,  11 
Ala.  531. 

The  rule  that  ratification  of  a  contract, 
when  fairly  made,  will  bind  the  principal 
in  respect  to  the  agent  and  third  persons 
in  the  same  manner  as  if  the  agent  had 
acted  under  a  previous  authority,  has  its 
exceptions.  Thus,  if  one  was  to  say  that 
he  authorized  another  person  to  purchase 
property,  and  furnished  the  means  of  pay- 
ing for  it,  this  would  not  bind  the  princi- 
pal to  pay  if  the  agent  had  converted  the 
money;  but  if  the  money  was  returned  by 
the  agent,  or  the  purchase  made  on  a 
credit,  and  the  money  furnished  by  the 
principal,  he  would  be  bound,  if  the  agent 
did  not  apply  it.  iCleland  v.  Walker,  11 
Ala.  1058. 

The  recognition  by  a  corporation  of  an 
act  of  its  alleged  agent,  after  it  is  done,  is 
proof  of  the  authority  of  the  agent  to  act, 
as  in  the  case  of  a  natural  person.  Mont- 
gomery R.  Co.  V.  Hurst,  9  Ala.  513. 

"Even  where  a  contract  is  made  by  an 
agent  in  his  own  name,  if  the  principal 
subsequently  recognizes  and  ratifies  it, 
and  it  is  in  part  performed,  equity  regards 


it  as  the  contract  of  the  principal." 
Comer  v,  Bankhead,  70  Ala.  493,  495. 

Wrongful  Acts  of  Agent — ^Where  a 
principal,  with  full  knowledge  of  an  un- 
indictable trespass  committed  by  his 
agent,  ratifies  and  adopts  the  same,  he  is 
personally  liable  therefor.  Street  v.  Sin- 
clair, 71   Ala.   110. 

Liabilities  of  Agent — Although  the  prin- 
cipal becomes  liable  by  the  adoption  of  a 
contract  made  on  his  behalf,  the  agent 
is  not  discharged  unless  he  shows  that 
the  act  was  done  in  the  exercise  and  with- 
in  the  limits  of  the  powers  delegated,  or, 
in  other  words,  under  a  sufficient  author- 
ity exising  at  the  time  the  contract  w^as 
made.     Lazarus  v.  Shearer,  2  Ala.  71S. 

Ratification  as  Authority  for  Similar 
Acts. — Authority  of  an  agent  to  bind  his 
principal  by  purchase  of  supplies  for  the 
plantation  of  the  principal  may  be  im- 
plied from  the  agent's  previous  employ- 
ment in  similar  acts  and  from  subsequent 
acquiescence.    Fisher  v.  Campbell,  9  Port 

aio. 

Where  defendant,  after  an  alleged  agree- 
ment by  one  of  its  agents  to  pay  labor 
tickets  issued  by  it  in  the  hands  of  plain- 
tiffs, paid  them,  it  .was  such  a  ratification 
of  the  agreement  as  would  bind  defend- 
ant to  pay  any  other  tickets  bought  4>y 
plaintiffs  until  notice  of  its  repudiation  by 
defendant  was  brought  home  to  them. 
Tabler  v.  Sheffield  Land.  Iron  &  iCoal  iCo., 
«7  Ala.  305,  6  So.  196. 

Where  it  is  sought  to  bind  a  principal 
for  acts  performed  by  s^n  agent  acting 
without  express  authority,  on  the  ground 
of  a  previous  recognition  of  similar  acts, 
it  is  necessary  to  show  that  the  instru- 
ment in  question  was  taken  on  the  faith 
of  such  previous  recognition.  St.  John  i'. 
Redmond,  9  Port.  428. 

§  128  (2)  Agent's  Contracts. 

When  a  contract,  voidaible,  but  not  void, 
has  been  ratified  by  the  person  for  whose 
benefit  it  was  made,  an  action  will  lie 
against  him  thereon,  although  the  com- 
plaint sets  it  out  as  the  personal  contract 
of  the  agent.  Chapman  v.  Lee's  Adm'r, 
47  Ala.  143. 

§  122  (3)  Retroactive  Operation  and  In- 
tervening Rights. 
If  an  agent,  acting  in  the  name,  and  for 
the   benefit    of  his  principal,    commits   a 
trespass    de    bonis   asportatis,    which    im- 
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poses  a  civil,  and  not  a  criminal  liability 
apon  the  agent,  the  principal  may,  when 
fully  informed  of  the  tortious  nature  of 
the  act,  adopt  and  ratify  it;  and  such  rati- 
fication, for  many  purposes,  will  relate 
back  to  the  date  of  the  unauthorized  act, 
50  as  to  constitute  the  principal  a  tres- 
passer ab  initio,  ordinarily  binding  him  to 
the  same  extent  and  imposing  on  him  the 
same  civil  resi>onsibilities  as  if  he  had 
originally  authorized  it.  Burns  v.  Camp- 
bell, 71  Ala.  271. 

Idglita  Acquired  by  Third  Parties  be- 
fore Ratification. — "In  the  case  of  Wood 
r.  McClin,  7Ala.  •800,  the  general  rule  is 
recognized  that  a  ratification  refers  back 
to  the  inception  of  the  transaction,  but  it 
is  said  that  an  exception  to  the  general 
rule  prevails  where  third  parties  acquire 
rights  after  the  act  is  done,  and  before  its 
ratification  by  the  principal.  The  excep- 
tion was  applied  in  favor  of  a  garnishing 
creditor."  Godwin  v,  McGchee,  19  Ala. 
468;  Norton  v,  Alabama  Nat.  Ban'k,  102 
Ala.  420,  14  So.  872,  8<7a. 

Where  the  president  of  a  corporation 
makes  an  unauthorized  assignment  of  the 
corporate  property  for  the  benefit  of  credi- 
tors, the  subsequent  ratification  thereof 
by  the  board  of  directors  is  insufficient  as 
against  creditors  levying  an  attachment 
in  the  meantime.  Norton  v.  Alabama  Nat. 
Bank,   102  Ala.  420,   14   So.  872. 

§  laS.  Retraction. 

Affirmance  of  an  assumed  agency  in  the 
disposition  of  property,  when  made  with 
full  knowledge  of  the  facts,  is  a  single  act; 
and  when  a  party  has  once  ratified  such 
transaction,  he  can  not  afterwards  be 
heard  to  disaffirm  it,  when  it  turns  out 
diflFcrent  from  his  expectations.  Whit- 
field V.  Riddle,  78  Ala.  99. 

(E)  NOTICE  TO  AGENT. 

§  ISi.  Impotation  to  Principal  in  General 
!  IM  (1)  In  General 

"Notice  or  knowledge  of  an  agent  or 
attorney  of  the  agency  or  employment,  is 
notice  or  knowledge  to  the  principal. 
Wiley,  etc,  Co.  v.  Knight,  27  Ala.  336,  346; 
Goodbar  v.  Daniel,  88  Ala.  583,  7  So.  254; 
People's  Bank  v,  Robbins,  167  Ala.  4^7,  52 
So.  412."  Schloss  Bros.  &  Co.  v.  Gibson 
Dry  Goods  Co.,  6  Ala.  App.  155,  60  So. 
436,  437;  Smyth  v.  Oliver,  31  Ala.  39. 

A  purchaser    of  lands,  at  a    sale  made 


under  a  chancery  decree,  is  chargeable 
with  implied  notice  of  any  fraud,  or  other 
defect  in  the  proceedings,  of  which  his 
agent  in  making  the  purchase,  who  was  a 
party  to  the  suit,  had  actual  notice.  Dun- 
klin t/.  Harvey,  56  Ala.  177. 

Personal  Knowledge  of  Principal  Inv 
material, — If  notice,  actual  or  implied,  is 
brought  home  to  an  agent  or  attorney,  it 
is  immaterial  whether  the  principal  had 
personal  knowledge  of  the  fact;  since  the 
principal  is  presumed,  both  at  law  and  in 
equity,  to  know  whatever  his  agent  knows. 
Mobile,  etc.,  R  Co.  v.  Thomas,  42  Ala. 
B72,  727;  Thames  v.  Central  City  Ins.  Co.» 
49  Ala.  577,  581;  Pepper  v,  George,  51  Ala. 
190,  195;  Dunklin  v,  Harvey,  56  Ala.  177, 
1'82;  Price  v.  Carney,  76  Ala.  546,  554; 
Wiley,  etc.,  Co.  v.  Knight,  27  Ala.  336. 

Corporation. — "A  corporation,  like  an 
individual,  may  be  bound  by  knowledge  or 
information  given  its  agents;  but  this 
must  be  limited  to  such  knowledge  or  in- 
formation as  comes  to  the  agent  in  trans- 
acting the  business  of  his  principal,  and 
is  not  to  be  extended  to  information  or 
knowledge  acquired  by  the  agent,  which 
he  receives  outside  of  the  line  of  his  duty, 
or  while  engaged  in  the  transaction  of  his 
purely  personal  affairs.  This  principle  is 
too  thoroughly  established,  and  has  been 
too  long  settled  as  a  rule  of  law,  by  the 
decisions  of  this  court,  to  now  admit  of 
controversy.  Frenkel  (r.  Hudson,  82  Ala. 
158,  2  So.  758;  Goodbar  v,  Daniel,  88  Ala. 
»583,  7  So.  254;  Reid  v.  Bank,  70  Ala.  199; 
Whelan  v.  McCreary,  64  Ala.  319;  New 
York,  etc.,  Contracting  Co.  v.  Selma  Sav. 
Bank,  51  Ala.  305;  Hinton  v.  Citizens'  Mut. 
Ins.  Co.,  63  Ala.  488;  Terrell  v.  Branch 
Bank,  12  Ala.  502."  Central,  etc.,  R.  Co. 
V,  Joseph,  125  Ala.  313,  28  So.  35,  37.  See 
the  title  CORPORATIONS. 

Notice  to  Subagent. — ^Where  the  em- 
ployment of  an  agent  is  of  such  a  nature 
as  to  necessarily  imply  that  a  subagent 
is  to  be  employed,  the  principal  is  bound 
by  the  acts  of  the  subagent  within  the 
scope  of  his  agency,  and  hence  is  charge- 
able with  knowledge  acquired  by  the  sub- 
agent  while  so  acting.  Schloss  Bros.  & 
Co.  V.  Gibson  Dry  Goods  Co.,  6  Ala.  App. 
155,  60  So.  436. 

A  seller  of  goods,  who  placed  a  claim 
with  a  Baltimore  collection  agency  for 
collection  against  the  purchaser  in  Ala- 
bama, would   be  bound  by   the  knowledge 
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of  the  attorney  in  Alabama  engaged  to 
make  the  collection  that  the  purchaser's 
check  for  the  amount  of  goods  not  .re- 
turned was  expressly  in  full  settlement  of 
the  seller's  entire  claim.  Schloss  Bros.  & 
Co.  V.  Gib$on  Dry  Goods  iCo.,  6  Ala.  App. 
155,  60  So.  436. 

§  124  (2)  Agent's  Acts  or  Agreements. 

The  managing  agent  of  complainants 
having  been  invested  with  power  to  sell 
its  lands,  complainant  is  chargeable  with 
notice  of  the  terms  of  a  sale  made  by  him. 
Sheffield  Land,  Iron  &  Coal  Co.  v.  Neill, 
87  Ala.  158,  6  So.  1. 

§  124  (a)  Notice  of  Particular  Facts. 

In  an  action  against  the  estate  of  an  in- 
sane person  to  recover  for  liquors  sold  to 
the  incompetent,  a  statement  by  the  son 
of  the  insane  person,  to  one  who  repre- 
sented himself  as  plaintiff's  agent,  that  his 
father,  who  was  a  retail  liquor  dealer  and 
to  whom  the  sale  was  made,  was  insane 
and  in  a  hospital,  is  admissible  in  evi- 
dence to  show  the  agent's  knowledge  of 
the  insanity,  and  render  such  knowledge 
imputable  to  plaintiff.  Kelly  v.  Burke,  31 
So.  512,    132  Ala.  235, 

Of  Change  in  Partnership. — To  charge 
a  principal  with  notice  of  the  dissolution 
of  a  mercantile  partnership,  on  the  ground 
that  notice  was  given  to  his  agent,  it 
must  be  shown  that  the  agent  was  author- 
ized to  represent  his  principal  in  that  par- 
icular,     Stewart  v.  Sonneborn,  49  Ala.  178. 

Of  Facts  Affecting  Title.— Where  a  hus- 
band negotiated  a  mortgage  of  his  wife's 
property,  to  secure  his  own  debt,  with 
one  who  stated  that  he  was  agent  of  the 
mortgagee,  such  statement,  together  with 
the  mortgagee's  acceptance  of  and  fore- 
closure of  the  mortgage,  is  sufficient  to 
show  such  agency  and  bind  the  mort- 
gagee with  the  knowledge  of  the  agent 
that  the  mortgage  was  given  to  secure  the 
husband's  debt.  Russell  v.  Peavy,  32  So. 
492,  131  Ala.  563. 

In  a  suit  to  cancel  a  mortgage  made  by 
complainant's  husband,  on  land  equitably 
belonging  to  complainant,  to  secure  a  loan 
for  his  individual  use,  it  appeared  that  the 
husband  had  obtained  the  loan  from  de- 
fendant company  through  negotiations  by 
an  agent  employed  by  him  for  such  pur- 
pose, but  on  his  own  written  application; 
and  that  such  agent,  pending  the  negotia- 


tions, ascertained  the  condition  of  the  ti- 
tle to  the  land  offered  as  security,  but 
gave  assurances  to  defendant  that  the  ti- 
tle thereto  was  in  the  borrower,  by  which 
assurances  defendant  was  induced  to  make 
such  loan.  Held,  that  defendant  was  not 
chargeable  with  knowledge  or  notice,  ac- 
quired by  or  imputable  to  such  agent,  of 
the  fact  that  the  land  belonged  to  com- 
plainant, and  not  to  her  husband,  and  was 
therefore  a  bona  fide  purchaser,  for  value, 
without  notice  of  complainant's  rights. 
Farmer  v.  American  Mortg.  Co.  of  Scot- 
land, 22  So.  426,  116  Ala.  410. 

§  125.  Scope  of  Agency  or  Authority. 
§  125  (1)  In  General 

"The  fundamental  requirement  is  that 
such  knowledge  on  the  part  of  an  agent  to 
bind  his  principal  'must  be  limited  to  such 
knowledge  or  information  as  comes  to  the 
agent  in  transacting  the  business  of  his 
principal.*  Central,  etc.,  R.  Co  v.  Joseph, 
125  Ala.  313,  28  So.  a5,  37."  Hall,  etc.. 
Wood  Working  Mach.  Co.  v.  Haley  Furni- 
ture, etc.,  Co.,  174  Ala.  190,  56  So.  726,  728. 

"Where  the  agent's  knowledge  is  of  this 
character,  it  is  constructive  notice  ti>  the 
principal  entirely  regardless  of  the  princi- 
pal's actual  knowledge.  Wiley,  etc.,  Co.  v. 
Knight,  27  Ala.  336,  346.  This  is  usually 
explained  by  saying  that  the  law  conclu- 
sively presumes  that  the  agent  has  in  fact 
communicated  his  knowledge  to  his  prin- 
cipal. We  think,  however,  that  the  better 
and  more  logical  explanation  is  that  with 
respect  to  the  given  transaction  the  agent 
is  in  law  identified  with  his  principal;  that 
knowledge  that  comes  to  the  agent,  while 
acting  in  such  matter  for  his  principal, 
would  have  come  to  the  principal  had  he 
been  acting  for  himself;  and  that,  as  a 
rule  of  policy  and  justice,  he  must  be  eq- 
ually charged  therewith.  Sooy  v.  State, 
41  N.  J.  Law,  395;  Houseman  v.  Girard 
Ass'n,  81  Pa.  256.  262.  But  on  either  the- 
ory, the  rule  is  not  a  rule  of  evidence 
merely,  as  is  sometimes  declared,  but  a 
rule  of  substantive  law."  Hall,  etc.,  Wood 
Working  Mach.  Co.  v.  Haley  Furniture, 
etc.,   Co.,   174  Ala.   190,  56  So.  726,  729. 

"The  same  reason  and  principles  of  law 
which  deny  the  agent's  power  to  bind  his 
principal  outside  of  the  scope  of  his  em- 
ployment must  equally  deny  the  efficacy 
of  notice  to  the  principal  through  the 
knowledge  of  an  agent  whose  employment 
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does  not  relate  to  the  matter  in  question. 
In  other  words,  an  agent's  notice  or 
knowledge  is  not  notice  to  his  principal 
unless  it  is  with  respect  to  the  very  mat- 
ter which  the  agent  is  employed  to  trans- 
act for  the  principal,  and  unless  it  comes 
to  him  while  so  engaged.  Hall,  etc.,  Wood 
Working  Mach.  Co.  v,  Haley  Furniture, 
etc.,  Co.,  174  Ala.  190,  56  So.  7^6."  Ala- 
bama Western  R.  Co.  v.  Bush,  182  Ala. 
113,  62  So.  <89,  90. 

An  agent's  knowledge  is  not  notice  to 
his  principal,  unless  it  be  with  respect  to 
the  very  matter  which  the  agent  is  em- 
ployed to  transact  for  the  principal,  and 
comes  to  him  while  engaged  in  transact- 
ing such  business.  Alabama  Western  R. 
Co.  V.  Bush,  1«2  Ala.  113,  62  So.  89. 

Where  defendants  requested  plaintiff's 
agent  to  communicate  to  plaintiff  an  offer 
to  sell  cotton  at  a  specified  price ,  the 
agent  became  defendants'  agent  for  the 
purpose  of  communicating  the  offer  and 
receiving  plaintiff's  acceptance,  so  that  an 
acceptance  made  known  to  the  agent  was 
binding  on  defendants  without  their  re- 
ceiving actual  notice  thereof.  McCleskey 
&  Whitman  v.  Howell  Cotton  Co.,  42  So. 
67,  147  Ala.  573. 

Notice  to  Auctioneer. — Notice  to  an  auc- 
tioneer, employed  to  sell  property,  of  a 
suit  pending  against  his  principal  affecting 
such  property,  is  not  notice  to  the  princi- 
pal. Hinton  v.  Citizens'  Mut.  Ins.  Co., 
63  Ala.  488. 

Notice  to  Warehouseman.  —  A  ware- 
houseman is  the  agent  of  a  party  storing 
goods  merely  for  the  purpose  of  taking 
care  of  them,  and  a  notice  to  him  by  a 
purchaser  of  goods  so  stored  that  he  will 
not  receive  them  is  no  notice  to  the  seller. 
Magee  r.  Billingsley,  3  Ala.  679. 

Notice  to  Broker. — ^Where  a  married 
woman  conveys  land  to  her  father,  with- 
out valuable  consideration,  to  enable  her 
to  borrow  money  on  it,  brokers  who  assist 
them  in  preparing  the  security  are  not  the 
agents  of  a  corporation  which  finally  ac- 
cepts the  mortgage  and  pays  the  money, 
so  as  to  charge  it  with  the  brokers'  knowl- 
edge that  the  arrangement  was  an  at- 
tempted evasion  of  the  laws  of  the  state 
prohibiting  the  mortgaging  of  the  statu- 
tory separate  estate  of  a  married  woman. 
Allen  V,  McCuIlough,  99  Ala.  612,  12  So. 
810. 


Notice  to  Agent  for  Collection  of  Suit 
against  Debtor. — Notice,  to  an  agent  ap- 
pointed by  the  vendor  of  land  to  receive 
and  collect  a  note  executed  for  the  pur- 
chase money,  or  the  pendency  of  a  suit 
by  a  third  person  against  the  vendee  for 
the  recovery  of  the  land,  is  not  notice  to 
the  vendor.  Graham  v.  Tankersley,  15 
Ala.  634. 

§  126  (SI)  £n]|>loyees  or  Messengers^ 

Notice  to  Servant  Sending  Express 
Package.^ — ^Where  diamonds  in  an  un- 
marked package  are  delivered'  by  a  serv- 
ant of  the  sender  to  an  express  company, 
with  a  note  directing  them  to  be  sent  "C. 
O.  D.  $86.75,"  and  a  receipt  note  for  a  C. 
O.  D.  package  is  given  to  the  servant,  who 
fails  to  show  it  to  the  sender,  the  sender 
is  charged  with  notice  of  the  contents  of 
the  receipt.  Smith  v.  Southern  Exp.  Co., 
104  Ala.  3^7,  16  So.  62. 

Notice  to  Clerk  Examining  Bank 
Vouchers. — It  is  the  duty  of  a  depositor, 
by  himself  or  an  authorized  agent,  to  ex- 
amine the  account  and  vouchers  or  checks 
returned  with  his  bank  book,  and  to  de- 
notmce  any  check  that  has  been  forged; 
and,  where  such  examination  is  left  to  a 
clerk,  his  knowledge  will  be  the  knowledge 
of  the  depositor,  and  it  is  then  his  duty  to 
make  it  known.  The  fact  that  such  clerk 
was  the  forger  is  immaterial.  First  Nat. 
Bank  Vr  Allen,  100  Ala.  476,  14  So.  335. 

Notice  to  Clerk  in  Mercantile  Store. — 
A  notice  to  one  of  the  clerks  of  a  mercan- 
tile firm  not  to  furnish  goods  for  the  de- 
fendant's family  without  a  written  order 
from  himself  or  his  wife,  is  not  notice  to 
the  principals  of  the  house  or  the  other 
clerks.     Grant  v.  Cole,  8  Ala.  519. 

§  126.  Time  of  Notice  to  Agent. 

"By  a  long  line  of  decisions,  this 
court  is  thoroughly  committed  to  the  rule 
that  knowledge  acquired  by  an  agent  prior 
to  his  agency,  or  in  regard  to  matters  out- 
side the  line  of  his  duty,  or  while  pursu- 
ing his  own  or  some  other  person's  busi- 
ness, is  not  notice  to  his  principal  of  such 
fact  or  facts,  and  is  not  binding  upon 
him.  Mundine  v.  Pitts,  14  Ala.  84;  Pep- 
per V,  George,  51  Ala.  190,  195;  Reid  v. 
Bank,  70  Ala.  199,  211;  McCormick  v, 
Joseph,  83  Ala.  401,  3  So.  796;  Wheeler  v. 
McGuire,  86  Ala.  398,  5  So.  190;  Goodbar 
V,  Daniel,  «8  Ala.  5«3,  7  So.  254;  Besse- 
mer  Land,  etc.,  Co.  r.  Jenkins,   111  Ala. 


104 


Principal  and  Agent 


§§  126-127 


135,  18  So.  565;  Central,  etc.,  R.  Co.  v. 
Joseph,  12^5  Ala.  313,  28  So.  35;  Pcarce  v. 
Smith,  \^  Ala.  116,  iW  So.  37;  Scotch 
Lumber  Co.  v.  Sage,  132  Ala.  598,  32  So. 
607;  Patterson  v.  Irwin,  142  Ala.  401,  38 
So.  121;  Traders'  Ins.  Co.  v.  Letcher,  143 
Ala.  400,  39  So.  271."  Hall,  etc.,  Wood 
Working  Mach.  Co.  v.  Haley  Furniture 
etc.,  Co.,  174  Ala.  190,  56  So.  726,  728; 
Frenkel  v.  Hudson,  82  Ala.  15ft,  2  So.  758. 

"In  Goodbar  v.  Daniel,  m  Ala.  583,  7 
So.  254,  257,  it  was  said,  per  H.  M.  Som- 
erville,  J.:  ""TJiere  are  cases  which  hold 
to  the  doctrine  that  knowledge  of  a  ma- 
terial fact  acquired  by  an  agent  in  a  for- 
mer transaction,  comparatively  recent  in 
point  of  time,  such  as  he  is  bound  to 
communicate,  if  present  in  his  mind  and 
memory  while  engaged  in  a  second  trans- 
action, shall  operate  as  constructive  no- 
tice to  his  principal  in  the  second  transac- 
tion. 2  Pom.  Eq.  Jur.  (1st  Ed.)  §  672. 
But  there  is  a  long  line  of  decisions  in 
this  state  which  adopt  the  rule  that  notice 
to  an  agent,  to  bind  his  principal,  must 
have  been  acquired  by  the  agent  during 
his  employment,  i.  e.,  while  he  is  actually 
engaged  in  the  prosecution  of  his  duties 
as  agent,  and  not  at  a  time  antecedent  to 
the  period  of  his  agency'— citing  a  num- 
ber of  the  *  cases."  Hall,  etc.,  Wood 
Working  Mach.  Co.  v.  Haley  Furniture, 
etc.,  Co.,  174  Ala.  190,  56  So.  726,  730. 

"The  emphasis  is  unmistakable,  for  in 
Mundine  v,  Pitts,  14  Ala.  84,  the  agent's 
knowledge  was  acquired  only  a  few  days 
beforehand;  in  McCormick  v,  Joseph,  83 
Ala.  401,  3  So.  796,  only  a  week  before- 
hand; and  in  Central,  etc.,  R.  Co.  v,  Jo- 
seph, 125  Ala.  313,  28  So.  35,  it  was  ac- 
quired only  a  few  moments  beforehand." 
Hall,  etc.,  Wood  Working  Mach.  Co.  v. 
Haley  Furniture,  etc.,  Co.,  174  Ala.  190, 
56  So.  726,  730. 

"It  is  clear,  also,  that  the  notion  of  a 
general  and  special  rule  consisting  har- 
moniously in  our  decisions,  as  stated  in 
Lea  V,  Iron  Belt  Mercantile  Co.,  147  Ala. 
421,  42  So.  415,  can  not  be  sustained,  for 
the  cases  themselves  expressly  repudiate 
it.  In  Wheeler  v,  McGuire,  -86  Ala.  398, 
5  So.  190,  193,  it  was  said,  per  Clopton, 
J.:  'Many  cases  hold  that  notice  to  an 
agent  is  notice  to  his  principal,  though 
acquired  before  the  relation  is  created,  if 
present  in  his  mind  at  the  time  of  the 
particular  transaction,  and  he  can  commu- 


nicate it  or  act  upon  it,  without  violating 
a  legal  (or)  moral  duty.  It  was,  however, 
early  settled  in  this  state  that  knowledge 
of  an  agent,  to  operate  as  constructive 
notice  to  the  principal,  must  have  been 
acquired  after  the  relation  of  principal 
and  agent  was  formed.  This  rule  having 
been  followed  ever  since,  whatever  might 
be  our  opinion  were  it  an  open  question, 
it  would  not  be  prudent  to  disturb  it  now. 
Mundine  v,  Pitts,  14  Ala.  ®4;  McCormick 
V,  Joseph,  83  Ala.  401,  3  So.  796;  Frenkel 
V,  Hudson,  82  Ala.  159,  2  So.  758.' "  Hall, 
etc.,  Wood  Working  Mach.  Co.  v.  Haley 
Furnitiu-e,  etc.,  Co.,  174  Ala.  190,  56  So 
726,  730. 

"It  will  sufficiently  appear  from  the 
foregoing  review  of  our  decisions  that  the 
new  doctrine  (to  this  state)  found  in 
Lea  V.  Iron  Belt  Mercantile  Co.,  147  Ala. 
421,  42  So.  415,  founded  on  the  text  of 
Mr.  Pomeroy  and  other  authorities,  is  a 
departure  from  the  established  rule  of 
our  decisions,  and  must  therefore  -be  dis- 
approved and  rejected.  It  follows,  also, 
that  the  cases  of  White  v.  King,  53  Ala. 
162,  and  Dunklin  v,  Harvey,  56  Ala.  177, 
are  erroneous  in  their  application  of  the 
theory  of  constructive  notice  to  the  facts 
there  involved,  and  must  be  qualified  to 
that  extent."  Hall,  etc.,  Wood  Working 
Mach.  Co.  V.  Haley  Furniture,  etc.,  Co., 
174  Ala.  190,  56  So.  726,  730. 

Knowledge    of    Outstanding    Equity. — 

Knowledge  of  one,  who  buys  land  for  his 
wife,  of  an  outstanding  equity,  does  not 
bind  her,  being  acquired  long  before  he 
became  her  agent.  Pearce  v.  Smith,  28 
So.  37,  126  Ala.  116. 

Knowledge  of  Residence  Acquired  Pre- 
vious to  Agency. — ^That  defendant's  agent 
had  knowledge  of  plaintiffs  residence  at 
the  time  that  he,  without  notice  to  plain- 
tiff, removed  the  body  of  plaintiff's  child 
from  one  burying  place  to  another,  can 
not  be  shown  by  transactions  between 
him  and  plaintiff,  occurring  long  before 
he  became  defendant's  agent.  Bessemer 
Land,  etc.,  Co.  v.  Jenkins,  111  Ala.  135,  16 
So.  565. 

§  1S7.  Adverse  Interest  of  Agent. 

''Constructive  notice  to  the  principal 
through  the  actual  knowledge  of  the 
agent  is  not  a  rule  of  evidence,  but  one 
of  substantive  law.  Given  notice  to  or 
knowledge    of   the   agent,    received    while 
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SO  acting,  and  the  principal  is  conclu- 
sively bound  by  it;  not  because  he  ever 
knows  it  in  fact,  because  his  actual  knowl- 
edge is  utterly  immaterial,  but  because 
as  to  the  thing  the  agent  is  doing  the 
agent  is  in  law  the  principal,  and  the  prin- 
cipal is  in  law  the  agent.  Their  legal 
identity  is  complete.  Nor  can  it  matter, 
in  this  aspect  of  the  rule,  whether  the 
agent  has,  or  has  not,  private  reasons  or 
interests  which  make  it  likely  or  even 
certain  that  he  will  not  inform  *his  prin- 
cipal, as  correctly  ruled  in  First  Nat. 
Bank  v.  Allen,  100  Ala.  476,  14  So.  335." 
Hall,  etc.  Wood  Working  Mach.  Co.  v. 
Haley  Furniture,  etc.,  Co.,  174  Ala.  190, 
56  So.  726,  730. 

The  general  rule  is  that  notice  acquired 
by  an  agent,  while  transacting  the  busi- 
ness of  his  principal,  of  a  fact  which  it  is 
his  duty  to  communicate  to  his  principal, 
operates  as  notice  to  his  principal;  but 
this  rule  does  not  apply  where  the  agent 
is  acting  in  his  own  interest,  and  against 
the  interest  of  the  principal;  as  where  an 
officer  or  agent  of  a  private  corporation 
or  joint-stock  company  sells  and  conveys 
land  to  it,  his  knowledge  of  an  outstand- 
ing equity  does  not  charge  the  company 
with  notice.  Frenkel  v.  Hudson,  82  Ala. 
158,  2  So.  758. 

§  128.  Evidence  of  Knowledge. 

The  presumption  that  the  agent  has  in- 
formed his  principal  of  all  facts  coming 
to  his  knowledge  relating  to  the  princi- 
pal's business  may  be  rebutted  by  show- 
ing that  such  knowledge  was  not  present 
in  the  agent's  mind  when  executing  the 
agency.  Hall  &  Brown  Wood  Working 
Mach.  Co.  V.  Haley  Furniture  &  Mfg.  Co., 
174  Ala.  190,  56  So,  726. 

(F)  ACTIONS. 

As  to  actions  between  principal  and 
agent,  see  ante,  "Actions  for  Account- 
ing/* §  48;  "Actions  for  Negligence  or 
Wrongful  Acts  of  Agent,"  §  49;  "Amount 
of  Salary  or  Commission,"  §  51. 

{  129.  Rights  of  Action  by  Principal  or 
Agent  or  Both. 

As  to  rights  of  action  by  principal 
where  agency  is  not  disclosed,  see  ante, 
''Rights  of  Undisclosed  Principal,"  §   98. 

i  129  (1)  Actions  by  or  in  the  Name  of 
Principal  or  Agent  in  General. 
Where    an    obligation    is   made   to   one 


calling  himself  agent  of  another,  he  may 
maintain  an  action  on  such  obligation  in 
his  own  name.  Newbold's  Ex'r  v.  Wil- 
son, Minor  12. 

A  verbal  promise,  made  to  an  agent, 
to  pay  the  amount  of  an  execution, 
in  favor  of  the  principal,  which  has 
been  levied  on  property  of  the  defendant, 
in  consideration  that  the  agent  will  re- 
lease the  levy,  does  not  authorize  an  ac- 
tion against  the  promisor  in  the  name  of 
the  agent,  Nabors  v.  Shippey,  15  Ala. 
293. 

Actions  to  Recover  Money  or  Property 
Misapplied  by  Agent — Only  when  an 
agent  is  in  default  to  his  principal,  and 
the  latter  has  no  means  of  indemnity,  can 
the  principal  maintain  an  action  for  money 
had  and  received  against  a  third  person 
to  whom  the  agent  has  paid  the  princi- 
pal's money  in  discharge  of  the  agent's 
debt  to  such  person.  Mobile  &  M.  Ry. 
Co.  V,  Felrath,  67  Ala.  189. 

When  an  agent  has  misapplied  property 
of  his  principal,  the  latter  may  pursue  and 
recover  it;  but  this  principle  can  not  be 
applied  to  money  which  can  not  be  identi- 
fied, and,  when  it  passes  to  one  who  ac- 
quires it  for  a  valuable  consideration  and 
without  notice,  it  can  not  be  reclaimed. 
Mobile  &  M.  Ry.  Co.  v.  Felrath,  67  Ala. 
189. 

§  19B  (2)  Actions  by  (X-  in  the  Name  of 
Principal  or  Agent  on  Agent's  Con- 
tracts. 

The  general  rule,  that  an  agent  shall 
not  sue  on  contracts  made  by  him  in  the 
name  and  on  the  behalf  of  his  principal,  is 
admitted.  But  there  are  several  classes 
of  cases,  where  the  agent  acquires  per- 
sonal rights,  and  may  maintain  an  action 
upon  the  contract  in  his  own  name,  with- 
out any  distinction,  whether  his  princi- 
pal is,  or  is  not,  entitled  also  to  similar 
rights  and  remedies  on  the  same  contract. 
One  of  these  classes  is,  where  the  prom- 
ise is  in  writing,  and  made  to  the  agent 
by  name,  as  well  as  description  of  office. 
Another  class  is,  where  the  agent  has 
made  a  contract,  in  the  subject-matter  of 
which  he  has  a  special  interest  or  prop- 
erty, whether  he  professed  at  the  time 
to  be  acting  for  himself  or  not.  Fortune 
V.  Brazier,  10  Ala.  791;  Bancroft  r,  Paine, 
15  Ala.  834;  Nabors  v.  Shippey,  15  Ala. 
293;  Bryan  v,  Wilson,  27  Ala.  208,  215. 
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If  an  agent  lends  the  money  of  his 
principal  without  authority,  and  takes  a 
note  for  it,  payable  to  himself  as  agent, 
he  may  maintain  an  action  on  it  in  his 
own  name,  unless  it  is  shown  that  he  has 
been  in  some  way  discharged  from  the 
liability  thus  incurred;  such  a  case  not 
coming  within  the  provision  of  •§  2129  of 
the  Code.  Bryan  v,  Wilson,  27  Ala.  208, 
Dawson  v.  Burrus,  73  Ala.  Ill,  cited  in 
note  in  1  L.  R.  A.,  N.  S.,  303. 

Note  Endorsed  in  Blank  Given  Agent 
for  Collection. — An  agent,  to  whom  a 
note  indorsed  in  blank  has  been  trans- 
mitted for  collection,  may  sue  on  it  in 
his  own  name.  The  principal  alone  has 
the  right  to  object  to  it.  Bancroft  v. 
Paine,  15  Ala.  834. 

Note  Made  Payable  to  Agent  Gen- 
erally.— An  agent  may  maintain  an  action 
on  a  note  made  payable  to  himself  gen- 
erally. Grigsby's  Ex'rs  v,  Nance,  3  Ala. 
347,  cited  in  note  in  1  L.  R.  A.,  N.  S.,  303; 
Bird  V,  Daniel,  9  Ala.  302,  cited  in  note  in 
1  L.  R.  A.,  N.  S.,  303. 

§  129  (3)  Actions  for  Fraud  Practiced  on 
Agent. 

Where  defendant  made  fraudulent  rep- 
resentations to  plaintiffs,  to  induce  them 
to  buy  as  agents  of  L.,  they  can  not  re- 
cover for  the  deceit,  though  plaintiffs  paid 
L.  the  purchase  money,  on  his  being  dis- 
satisfied, and  insisting  that  plaintiffs  were 
liable  to  him  for  exceeding  their  author- 
ity; they  not  having  been  negligent,  or 
guilty  of  fraud,  and  having  merely  bought 
poor  securities,  instead  of  good  securities, 
as  directed  by  L.,  by  reason  of  having 
been  overreached  and  defrauded  by  de- 
fendant. Steiner  v.  Clisby,  103  Ala.  181, 
15  So.  612. 

§  129  (4)  Actions  on  Lease. 

Where  a  mining  lease  was  executed  by 
an  agent  so  as  to  bind  himself  only,  his 
principals  were  entitled  to  ratify  it  and 
sue  thereon.  'Brooks  v.  Cook,  38  So.  641, 
141  Ala.  499,  cited  in  note  in  24  L.  R.  A., 
N.  S.,  317. 

§  130.  Rights  of  Action  against  Principal 
or  Agent  or  Both. 

Election  of  Remedies. — Where  an  agent 
receives  and  holds  money  which  ex  aequo 
et  bono  belongs  to  a  third  person,  the 
latter,  by  giving  notice  before  the  agent 
pays   the    money   over   to   the    principal. 


may  elect  to  hold  either  the  principal  or 
agent  responsible  in  an  action  for  money 
had  and  received.  Eufaula  Grocery  Co. 
Missouri  Nat.  Bank,  24  So.  389,  118  Ala. 
408. 

Where  one  entitled  to  elect  whether  he 
will  hold  an  agent  or  a  principal  who 
holds  money  which  he  is  ex  aequo  et  bono 
entitled  to  receive  makes  such  election, 
he  renounces  all  remedies  against  the 
other  party.  Eufaula  Grocery  Co.  v. 
Missouri. Nat.  Bank,  24  So.  389,  118  Ala. 
408. 

§  131.  Defenses  against  Principal  or  Agent 

In  an  action  by  the  consignor  of  cot- 
ton to  recover  the  price  thereof  from  a 
consignee  who  had  settled  for  it  with  an 
agent,  who  had  no  authority  to  receive 
payment,  it  is  no  defense  that  plaintiff 
held  a  mortgage  given  to  him  by  the 
agent  in  an  independent  transaction,  and 
had  failed  to  pay  off  a  prior  incumbrance 
on  the  mortgaged  property,  which  he  had 
agreed,^  as  part  of  the  consideration  for 
the  mortgage,  to  pay.  Hill  v.  Helton,  80 
Ala.  528,  1  So.  340. 

§  132.  Parties. 

The  principal  is  not  a  necessary  party 
to  a  suit  brought  by  a  loan  agent  in  his 
own  name  to  foreclose  a  mortgage  taken 
in  the  agent's  name.  Dawson  v.  Burrus. 
73  Ala.  111. 

New  Parties. — In  an  action  against  an 
unauthorized  agent  for  trespass,  the  prin- 
cipal can  not  be  made  a  party  by  amend- 
ment, where  his  ratification  of  the  agent's 
act  was  after  the  commencement  of  the 
action.     Burns  v,   Campbell,  71   Ala.  271. 

§  133.  Pleading.    . 

§  133  (1)   Complaint.      . 

Allegations  that  defendants  committed 
trespass  through  their  agents,  servants,  or 
employees  are  sufficient  under  counts,  ei- 
ther for  common-law  trespass,  or  for  the 
statutory  penalty  for  cutting  trees,  since 
what  one  does  by  another  he  does  him- 
self. 'Cooper  V.  Slaughter,  175  Ala.  211, 
57  So.  477. 

A  count  alleging  a  contract  to  trans- 
mit a  telegram  was  made  with  plaintiff 
through  her  agent  shows  a  contract  with 
plaintiff.  Western  Union  Telegraph  Co. 
V.  Garthright,  44  So.  212,  151  Ala,  413. 

Allegation  of  Agency. — A  complaint  in 
an  action  to  enforce  a  mechanic's  lien,  al- 
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leging  that  the  sum  claimed  to  be  due 
was  for  materials  furnished,  etc.,  in  pur- 
suance of  a  contract  between  plaintiffs 
and  defendant,  through  and  by  her  hus- 
band, sufficiently  alleged  that  defendant's 
husband  was  her  authorized  agent.  Mc- 
Gcever  v.  S.  H.  Harris  &  Sons,  41  So.  930, 
MS  Ala.  503. 

Allegation  of  Agent's  Authority. — ^A 
complaint  setting  forth  a  contract  where- 
by plaintiff  agreed  to  do  the  grading  of 
a  line  of  railroad  subject  to  the  direction 
of  its  engineer,  no  extras  to  be  paid  for 
unless  plaintiff  agreed,  on  the  price  there- 
for with  the  company  itself,  and  a  fur- 
ther provision  that  another  branch  might 
be  graded  under  the  contract  if  the  com- 
pany exercised  the  option^  and  alleging 
that  plaintiff  started  work  on  such  other 
branch  with  the  consent  of  defendant, 
acting  through  the  engineer  who  had  au- 
thority to  represent  defendant  in  regard 
to  grading  mentioned  in  the  option 
clause,  is  demurrable  for  failure  to  show 
that  the  engineer  had  authority  to  exer- 
cise the  option  of  the  company  in  respect 
to  such  other  branch.  Mobile,  etc.,  R. 
Co.  V.  Gladwell,  7  Ala.  App.  374,  5»  So. 
259. 

"B.  W.  Bell  may  have  been  the  ag«nt 
of  the  owner  of  the  steamboat,  and  the 
agent  of  the  defendant,  and  yet  have  had 
no  authority  to  accept  any  bill  for  the  de- 
fendant. It  was  not  enough  to  aver  that 
Bell  was  the  agent  of  the  defendant.  It 
was  incumbent  on  the  plaintiff  to  know 
the  extent  and  nature  of  his  authority  as 
agent,  or,  at  all  events,  to  have  alleged 
that  his  agency  embraced  or  authorized 
the  acceptance  of  Jhe  bill.  His  author- 
ity to  accept  the  bill  must  appear  other- 
wise than  from  his  acts,  before  it  can  be 
assumed  that  his  acts  are  binding  on  his 
principal.  Wallace  v.  Branch  Bank,  1  Ala. 
565;  Scarborough  v.  Reynolds,  12  Ala. 
252."     May  v.  Kelly,  27  Ala.  497,  502. 

A  declaration  alleged  that  J.,  then  clerk 
of  the  steamboat  C,  for  and  on  account 
of  the  same  and  the  owners  thereof,  made 
and  delivered  to  the  payee  a  promissory 
note.  Held,  that  there  was  no  averment 
of  an  authority  for  the  purpose,  and  that 
no  authority  could  be  presumed  from  the 
nature  of  his  employment.  Childress  v. 
Miller,  4  Ala.  447. 

{  188  (9)  Answer  in  General. 
A  plea,   alleging    that   plaintiff's   agent 


voluntarily  surrendered  certain  property 
to  defendant  claimed  by  plaintiff  to  have 
been  wrongfully  taken  and  damaged,  was 
defective  for  not  alleging  the  authority 
of  plaintiff's  agent  for  so  disposing  of  the 
property,  or  that  plaintiff  afterwards  rat- 
ified his  agent's  acts  with  full  knowledge 
thereof.  Interstate  Lumber  Co.  v.  Duke, 
183  Ala.  484,  62  So.  845. 

§  133  (3)  Issues,  Proof  and  Variance. 

Where,  after  an  agent  without  author- 
ity had  extended  the  time  of  payment  of 
a  mortgage,  the  mortgagee  brings  detinue 
to  recover  the  mortgaged  property,  a  plea 
that  the  suit  is  premature,  and  that  the 
mortgagee  had  no  right  olf  action  at  the 
institution  thereof  on  account  of  the 
agent's  extension  of  time,  can  not  be  sus- 
tained by  proof  of  the  ratification  of  such 
extension  subsequent  to  the  institution  of 
the  suit.  Powell  v.  Henry,  96  Ala.  412,  11 
So.  311. 

§  134.  Evide^ce. 

Evidence  as  to  agency,  see  ante,  "Sub- 
agency,"  §§  9-15.  Evidence  as  to  author- 
ity of  agent,  see  ante,  "Evidence  as  to  Au- 
thority," §§  78-83.  See  ante,  "Evidence 
of  Ratification,"  §  120. 

In  an  action  on  a  contract  made  with 
plaintiff's  agent,  and  in  the  agent's  name, 
the  burden  of  proof  is  on  plaintiff  to  show 
that  the  contract  was  made  by  such  agent 
for  plaintiff,  and  not  for  himself.  Powell 
V.  Wade,  109  Ala.  95,  19  So.  500. 

§  134  (1)  Admissibility. 

Acts  and  Declarations  of  Agent. — The 
general  rule  is,  that  the  fact  of  agency 
must  be  proved,  before  the  acts,  declara- 
tions or  admissions  of  the  agent  can  be 
received  as  evidence  against  the  princi- 
pal; but,  where  the  fact  oif  the  agency 
rests  in  parol,  or  is  to  be  inferred  from 
the  conduct  of  the  principa/l,  if  there  is 
any  evidence  tending  to  show  the  agency, 
the  acts  or  declarations  of  the  agent  are 
admissible  as  evidence,  and  the  jury  must 
determine  the  question  of  agency  vel  non. 
Martin,  etc.,  Co.  v.  Brown,  etc.,  Co.,  75 
Ala.  442. 

"It  is  not  within  the  scope  of  an  agent's 
authority  to  bind  his  principal  by  admis- 
sions and  declarations  having  reference 
to  by-g6n«  transactions.  Such  declara- 
tions, to  be  admissible,  must  have  been 
made  while  the  agent  was  in  the  discharge 
of  his  duties  as  agent,  and  be  so  clearly 


108 


Principal  and  Agent 


§§  134  (1)-136 


connected  with  the  main  transaction 
which  is  sought  to  be  elucidated  or  ex- 
plained by  them  as  to  constitute-  a  part 
of  the  res  gestae  of  such  transaction." 
Stanton  v.  Baud  Lumber  Co.,  1^2  Ala. 
635,  3&  So.  299. 

Evidence  of  Malice. — In  an  action  for 
trespass  by  an  agent,  evidence  of  malice 
on  the  part  of  the  alleged  principal  is  in- 
admissible, as,  in  the  absence  of  evidence 
that  he  authorized  the  act,  he  was  liable 
for  it  only  as  ratified.  Burns  v.  Camp^ 
bell,  71  Ala.  271. 

Unauthorized  Deed  as  Evidence  of 
Terms  of  Contract. — Parol  authority  to  an 
agent  to  warrant  the  soimdness  of  a  slave 
does  not  authorize  the  agent  to  execute 
a  warranty  by  deed;  but  such  deed,  al- 
though not  binding  on  the  principal,  may 
be  given  in  evidence  as  an  admission  of 
the  terms  of  the  contract.  Cocke  v. 
Campbell,  13  Ala.  286. 

Evidence  of  Prior  Suit  against  Agent. 
— For  ttie  purpose  of  showing  that  a 
note  was  intended  to  bind  the  agent,  and 
not  the  principal,  whose  name  is  similar, 
it  is  allowable  for  the  principal,  in  an  >ac- 
tion  against  him,  to  prove  that  a  suit  had 
been  brought  and  prosecuted  to  judg- 
ment against  the  agent;  but  the  effect  of 
this  evidence  may  be  impaired  by  proof 
that  the  suit  was  brought  by  mistake. 
Clealand  v.  Walker,  11  Ala.  1058. 

Written  Power  to  Execute  Note. — If, 
in  an  action  upon  a  note  purporting  to  be 
made  by  an  attorney,  defendant  denies 
that  he  made  the  note,  the  written  power, 
if  unexceptionable  in  point  of  law  and 
shown  to  be  prima  facie  genuine,  should 
be  allowed  to  go  to  the  jury  as  evidence 
that  defendant  authorized  the  making  of 
the  note.     Knapp  v.  McBride,  7  Ala.  19. 

§  184  (2)  Weight  and  Sufficiency. 

A  mere  showing  that  a  traveling  sales- 
man of  a  manufacturing  company  agreed 
to  bind  his  principal  for  advertising  ex- 
penses will  not  render  the  principal  lia- 
ble, where  his  authority  was  not  shown 
and  there  was  no  proof  of  ratification. 
Ewart  Lumber  Co.  v.  American  Cement 
Plaster  Co.,  9  Ala.  App.  152,  52  So.  560. 

§  185.  TriaL 

§  186. Questions  for  Jury. 

As  to  authority  of  agent,  see  ante, 
''Questions  for  Jury,"  §  84.    As  to  creation 


and     existence     of     agency,     see     ante, 
"Questions  for  Jury,"  §  16. 

Questions  for  Jury. — On  an  issue  as  to 
whether  a  certain  person  who  negotiated 
a  loan  in  Alabama  was  the  agent  of  the 
borrower  or  of  the  lender, —  a  foreign 
corporation,  it  appeared  that  the  contract 
purporting  to  constitute  him  the  agent  of 
the  borrower  contained  a  stipulation  that 
a  mortgage  to  be  given  to  secure  the  loan 
should  contain  such  conditions  "as  are 
usually  exacted  by  agents"  for  the  bene- 
fit of  the  lender,  and  that  the  agent,  while 
professing  to  act  solely  for  the  borrower, 
did  several  things  in  Alabama,  for  the 
better  security  of  the  lender,  which  were 
not  to  the  borrower's  advantage.  Held, 
that  the  issue  was  for  the  jury.  State  v. 
Bristol  Sav.  Bank,  108  Ala.  3,  18  So.  533. 

In  an  action  on  a  contract  for  work 
done  in  curbing  a  street,  etc.,  where  there 
was  testimony  tending  to  show  that  de- 
fendant had  told  plaintiff  that  S.  was  his 
superintendent  and  any  orders  from  him 
would  be  the  same  as  if  from  defendant, 
whether  S.  "was  defendant's  agent  in  di- 
recting the  performance  of  the  work  was 
for  the  jury.  Merrill  v.  Worthington,  46 
So.  477,  155  Ala.  281. 

To  Whom  Credit  Given.— When  a 
verbal  contract  is  made  between  a  known 
agent  and  a  third  person,  the  question 
whether  credit  was  given  to  the  agent  or 
the  principal  is  one  for  the  jury.  Ander- 
son V.  Timberlake,  22  So.  431,  114  Ala. 
377. 

Engineer's  Authority  to  Let  Contract 
Work. — A  civil  engineer  in  the  employ  of 
a  railroad,  and  ehgaged  in  the  construc- 
tion of  its  roadbed,  requested  plaintiffs, 
who  were  subcontractors,  to  do  certain 
extra  work  in  and  about  the  modification 
of  the  grade,  not  called  for  by  their  con- 
tract, and  told  them  the  company  would 
pay  them  therefor.  The  engineer  had 
surveyed  and  staked  out  the  route  of  the 
road,  and  was  authorized  to  change  and 
modify  the  grade.  Plaintiffs  .performed 
the  work  as  directed  by  the  engineer. 
The  engineer  stated,  in  plaintiff's  pres- 
ence, in  answer  to  a  question  by  plain- 
tiff's father,  that  he  was  the  chief  engi- 
neer of  the  road;  that  the  grade  was  too 
heavy,  and  he  wanted  it  cut  down;  that 
it  was  extra  work,  and,  when  done,  he 
would  take  it  up  with  the  company,  and 
they  would  pay  for  it.    The  engineer  and 
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the  president  of  the  company  both  testi- 
fied that  the  engineer  had  no  authority 
to  make  a  contract  for  grading.  Held  to 
require  submission  to  the  jury  of  the 
question  of  whether  plaintiff  did  the  extra 
work.  Lafayette  Ry.  Co.  v.  Tucker,  ^7 
So.  447,  124  Ala.  514. 


§187. 


Instxiictions. 


}  187  (1)  In  GeneraL 

A  request  to  charge  that,  if  W.  was  not 
the  agent  of  plaintiff  in  the  sale  of  a  lot, 
the  jury  must  find  for  the  plaintiff,  is 
properly  refused  in  a  suit  upon  the  con- 
tract made  iby  W.  as  alleged  agent  for 
plaintiff,  the  defense  being  false  repre- 
sentations made  by  the  agent.  William- 
son V.  Tyson,  105  Ala.  644,  17  So.  396, 
cited  in  note  in  35  L.  R.  A.  440. 

In  an  action  on  a  note,  an  instruction 
that,  if  defendant  authorized  any  one  to 
sign  it  for  him,  he  would  be  liable,  is 
properly  refused,  as  such  authorized  per- 
son must  actually  sign  the  note.  Vaughan 
V.  Williamson,  78  Ala.  194. 

In  an  action  on  a  contract  made  be- 
tween defendant  and  one  P.  for  the  sale 
of  timber,  there  was  evidence  that  P.  was 
the  agent  of  plaintiff,  and  that  his  agency 
and  plaintiff's  ownership  of  the  timber 
were  known  to  defendant  when  the  con- 
tract was  made.  There  was  also  evi- 
dence to  the  contrary.  Held,  that  it  was 
error  to  charge  that  if  the  contract  was 
made  between  P.  and  defendant,  and  P. 
undertook  to  sell  the  timber  as  his  own — 
it  mattered  not  who  the  timber  belonged 
to — plaintiff  can  not  recover.  Powell  v. 
Wade,  109  Ala.  95,  19  So.  500. 

In  an  action  on  an  account  stated,  made 
with  plaintiff's  agent,  there  was  conflict- 
ing '  evidence  as  to  whether  defendant 
knew  plaintiff  was  the  principal.  Held, 
that  it 'was  error  to  charge  that,  to  enti- 
tle plaintiff  to  recover,  the  jury  must  be 
satisfied  that  the  account  was  stated  be- 
tween plaintiff  and  defendant,  and  not  be- 
tween such  agent  and  defendant.  Powell 
V.  Wade,  109  Ala.  95,  19  So.  500. 

Where,  in  an  action  against  an  admin- 
istrator to  charge  the  estate  for  goods 
furnished  on  the  order  of  an  agent,  but 
whose  authority  is  denied,  the  evidence 
tends  to  show  that  defendant's  decedent 
owned  several  plantations,  and  furnished 
supplies    to  the    tenants,  and   the    agent 


who  ordered  the  goods  charged  the  ten- 
ants 10  per  cent  advance  of  the  whole, 
proper  to  refuse  to  charge  that  plaintiff 
can  not  recover,  unless  defendant's  deced- 
ent had  knowledge  of  the  agent's  trans- 
actions, as  such  charge  would  ignore  the 
question  of  the  agent's  authority,  and 
whether  plaintiff  had  notice  of  his  trans- 
actions. Davis  V.  Davis,  93  Ala.  173,  9 
So.  736. 

Evidence  to  Sustain  Instruction. — On 
an  issue  whether  a  certain  person  was  the 
superintendent  of  two  persons  jointly  en- 
gaged in  mining,  two  witnesses  testified 
that  he  was  superintendent  for  one  of 
them,  and  another  that  such  person  stated 
that  he  was  also  tending  to  the  business 
of  the  other  miner.  Held  to  warrant  a 
charge  that  such  person  was  the  superin- 
tendent for  both  miners.  Tutwiler  v.  Mc- 
\Carty,  ^  So.  828,  Idl  Ala.  356. 

§  137  (SI)  As  to  Agent* 8  Authority.  ^ 

Where  the  evidence  failed  to  show  that 
the  authority  of  a  person  put  in  control 
of  lands  extended  to  the  owner's  general 
business  in  and  about  the  lands,  an  in- 
struction that  if  the  owner  put  such  per- 
son in  actual  possession  of  the  lands  and 
held  him  out  to  the  world  as  his  general 
agent  in  and  about  such  -lands,  then  any 
payment  made  to  him  for  timber  or  ties 
cut  from  the  land  was  lawful,  and  the 
owner  can  not  recover  for  such  ties  as 
were  so  paid  for,  was  properly  refused. 
Birmingham  Mineral  R.  Co.  v.  Tennessee 
Coal,  Iron  R.  &  Co.,  28  So.  679,  li27  Ala. 
137. 

In  an  action  by  one  who  was  alleged 
to  have  taken  the  property  of  an  insolvent 
debtor  in  payment  of  an  antecedent  debt 
against  a  purchaser  of  the  property  at  a 
sale  on  execution  against  the  insolvent,  it 
appeared  that  the  goods  were  assigned  to 
plaintiff's  son,  and  that  the  son  was  his 
general  agent,  with  authority  to  look  after 
this  claim  and  collect  something  on  it,  and 
to  settle  it.  Held,  that  an  instruction  that 
authority  to  sell  goods  and  collect  debts 
does  not  authorize  an  agent  to  purchase  a 
stock  of  goods  in  payment  of  such  debts 
would  be  improper,  as  authorizing  the 
jury  to  infer  that  the  authority  was  limited 
to  selling  goods  and  collecting  debts  in 
the  usual  way,  which  inference  could  not 
reasonably  be  drawn  from  the  evidence. 
Knowles  v.  Street,  «7  Ala.  357,  6  So.  273, 
cited  in  note  in  19  L.  R.  A.,  N.  S.,  3i25. 
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A  third  person  applied  to  defendant  to 
purchase  certain  paper  from  plaintiff  for 
him,  to  which  defendant  consented,  and 
sent  his  confidential  clerk  with  such  third 
person  to  plaintiff,  and  the  purchase  was 
made  on  the  credit  of  defendant,  who 
paid  the  bill  when  it  became  due.  Such 
third  person  subsequently  desired  more 
paper,  and  he  and  defendant's  clerk  went 
to  plaintiff  and  purchased  paper,  which 
was  delivered  at  defendant's  place  of  busi- 
ness and  a  receipt  was  given  in  defend- 
ant's name.  Defendant,  in  an  action  by 
plaintiff  for  the  price  of  the  second  lot 
of  paper,  stated  that  it  was  gotten  with- 
out any  authority  from  him  and  he  knew 
nothing  of  it.  Held,  that  it  was  error  to 
refuse  to  instruct  that,  unless  defendant 
authorized  by  himself  or  his  agent  the 
purchase  of  the  paper  on  defendant's 
credit,  he  was  not  liable  for  it.  Lawrence 
V,  Randall,  47  Ala.  240. 

Abstract  Instructions. — Under  evidence 
that  a  certain  person  was  the  superinten- 
dent of  two  persons  jointly  engaged  in 
mining,  a  charge  that  it  was  necessary  to 
show  that  the  superintendent  had  auth- 
ority to  do  the  particular  act  complained 
of,  but  it  was  binding  on  the  principals  if 
within  the  scope  of  the  general  authority 
conferred  on  him,  was  not  abstract.  Tut- 
wiler  V,  McCarty,  25  So.  828,  121  Ala.  356. 

As  to  Revocation  of  Authority. — Where 
the  court  charged  the  jury  that  a  power 
of  attorney  before  them  conferred  author- 
ity to  execute  the  note  on  which  the  suit 


was  brought,  unless  the  same  was  revoked, 
which  they  were  to  ascertain  from  the  evi- 
dence, the  charge  is  not  objectionable,  as 
referring  to  the  jury  the  legal  question  as 
to  what  amounts  to  a  revocation.  Knapp 
V.  McBride,  7  Ala.  19. 

§  137  (3)  As  to  Ratification. 

In  an  action  to  recover  a  mare,  which 
had  been  traded  without  authority  to  de- 
fendant by  plaintiff's  local  agent,  whose 
act  is  alleged  to  have  been  ratified  by  a 
general  agent,  charges  that,  if  the  title  to 
the  mare  was  in  the  plaintiff  at  the  time 
of  the  exchange,  then  the  plaintiff  is  en- 
titled to  recover,  even  though  defendant 
is  an  innocent  purchaser,  and  that  if  the 
plaintiff  only  leased  the  mare  to  the  local 
agent,  and  defendant  obtained  said  mare 
from  said  local  agent,  and  claimed  under 
him,  then  the  plaintiff  is  entitled  to  re- 
cover, are  properly  refused,  in  that  they 
exclude  from  the  jury  all  inquiry  as  to 
the  alleged  ratification.  Singer  Mfg.  Co. 
V.  Belgart,  84  Ala.  519,  4  So.  40O. 

A  charge  "that  [the  general  agent]  is 
not  shown  to  have  been  an  agent  of  the 
company,  with  power  to  ratify  an  unau- 
thorized trade  of  the  horse,"  is  properly 
refused,  as  misleading,  and  liable  to  be 
considered  by  the  jury  as  an  assertion  of 
the  nonexistence  of  his  agency  for  any 
purpose  affecting  the  question  of  ratifica- 
tion, as  well  as  a  denial  of  his  authority 
to  ratify.  Singer  Mfg.  Co.  v.  Belgart,  84 
Ala.  519,  4  So.  400. 
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PRINCIPAL  AND  SURETY. 

I.  Creation  and  Existence  of  Relation. 

(A)  Between  Individuals. 


1.  Nature  of  the  Relation. 

2.  Suretyship  Distinguished  from  Other  Contracts. 
§     3.  Guaranty. 

§    4.  Evidence  of  Existence  of  Relation. 

§    5.  Defenses  Available  to  Surety  in  General. 

§    6.  Implied  Contracts. 

§    7,  In  General. 

§    8.  Execution  of  Joint  Obligation. 

§    9.  Mortgage  or  Pledge  to  Secure  Debt  of  Another. 

§  10.  Change  from  Principal  Debtor  to  Surety. 

§  11.  Notice  to  Creditor  of  Relation. 

§  12.  Execution  of  Written  Instruments. 

§  13.  In  General. 

§  14.  By  Principal. 

§  15.  Conditional  Signature. 

§  16.  Delivery  of  Written  Instruments. 

§  17.  Conditional  Delivery. 

§  18.  Acceptance  and  Notice  Thereof, 

§  19.  Consideration. 

§  20.  Necessity. 

§  21.  Sufficiency  in  General. 

§  22.  Executed  Consideration  to  Principal. 

§  23.  Want  of  Consideration. 

§  24.  Validity  of  Assent  in  General. 
§  25.  Mistake  or  Misrepresentation. 
§  26.  Fraud. 

§  27.  In  General. 

§  28.  Evidene  of  Existence  of  Relation. 

§  29.  Estoppel  or  W^aiver  as  to  Defects  or  Objections. 

§  30.  Duration  and  Termination  of  Relation  in  General. 

n.  Nature  and  Extent  of  Liability  of  Surety. 

§  31.  Nature  of  Liability. 

§  32.  Scope  and  Extent  of  Liability  in  General. 

§  33.  Commencement  and  Duration  of  Liability. 

§  34.  Term  or  Period  Covered.  , 

§  35.  : In  General. 

§  36.  Successive  Terms  or  Periods  in  General. 

§  37.  Interest,  Costs,  Attorneys'  Fees  and  Damages. 

§  38.  Conditions  of  Liability. 

§  39.  Debt  Secured  and  Payment  Thereof  by  Principal. 

§  40.  Property  or  Funds  Covered  and  Disposition  Thereof  and  Account- 
ing by  Principal. 

§  41.  Duties  of  Office  or  Employment,  and  Performance  Thereof  by  Prin- 
cipal. 
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A  third  person  applied  to  defendant  to 
purchase  certain  paper  from  plaintiff  for 
him,  to  which  defendant  consented,  and 
sent  his  confidential  clerk  with  such  third 
person  to  plaintiff,  and  the  purchase  was 
made  on  the  credit  of  defendant,  who 
paid  the  bill  when  it  became  due.  Such 
third  person  subsequently  desired  more 
paper,  and  he  and  defendant's  clerk  went 
to  plaintiff  and  purchased  p^per,  which 
was  delivered  at  defendant's  place  of  busi- 
ness and  a  receipt  was  given  in  defend- 
ant's name.  Defendant,  in  an  action  by 
plaintiff  for  the  price  of  the  second  lot 
of  paper,  stated  that  it  was  gotten  with- 
out any  authority  from  him  and  he  knew 
nothing  of  it.  Held,  that  it  was  error  to 
refuse  to  instruct  that,  unless  defendant 
authorized  by  himself  or  his  agent  the 
purchase  of  the  paper  on  defendant's 
credit,  he  was  not  liable  for  it.  Lawrence 
V,  Randall,  47  Ala.  240. 

Abstract  Instructions. — Under  evidence 
that  a  certain  person  was  the  superinten- 
dent of  two  persons  jointly  engaged  in 
mining,  a  charge  that  it  was  necessary  to 
show  that  the  superintendent  had  auth- 
ority to  do  the  particular  act  complained 
of,  but  it  was  binding  on  the  principals  if 
within  the  scope  of  the  general  authority 
conferred  on  him,  was  not  abstract.  Tut- 
wiler  V,  McCarty,  25  So.  828,  121  Ala.  356. 

As  to  Revocation  of  Authority. — Where 
the  court  charged  the  jury  that  a  power 
of  attorney  before  them  conferred  author- 
ity to  execute  the  note  on  which  the  suit 


was  brought,  unless  the  same  was  revoked, 
which  they  were  to  ascertain  from  the  evi- 
dence, the  charge  is  not  objectionable,  as 
referring  to  the  jury  the  legal  question  as 
to  what  amounts  to  a  revocation.  Knapp 
V.  McBride,  7  Ala.  19. 

§  137  (8)  As  to  Ratification. 

In  an  action  to  recover  a  mare,  which 
had  been  traded  without  authority  to  de- 
fendant by  plaintiff's  local  agent,  whose 
act  is  alleged  to  have  been  ratified  by  a 
general  agent,  charges  that,  if  the  title  to 
the  mare  was  in  the  plaintiff  at  the  time 
of  the  exchange,  then  the  plaintiff  is  en- 
titled to  recover,  even  though  defendant 
is  an  innocent  purchaser,  and  that  if  the 
plaintiff  only  leased  the  mare  to  the  local 
agent,  and  defendant  obtained  said  mare 
from  said  local  agent,  and  claimed  under 
him,  then  the  plaintiff  is  entitled  to  re- 
cover, are  properly  refused,  in  that  they 
exclude  from  the  jury  all  inquiry  as  to 
the  alleged  ratification.  Singer  Mfg.  Co. 
V.  Belgart,  84  Ala.  519,  4  So.  400. 

A  charge  "that  [the  general  agent]  is 
not  shown  to  have  been  an  agent  of  the 
company,  with  power  to  ratify  an  unau- 
thorized trade  of  the  horse,"  is  properly 
refused,  as  misleading,  and  liable  to  be 
considered  by  the  jury  as  an  assertion  of 
the  nonexistence  of  his  agency  for  any 
purpose  affecting  the  question  of  ratifica- 
tion, as  well  as  a  denial  of  his  authority 
to  ratify.  Singer  Mfg.  Co.  v,  Belgart,  84 
Ala.  619,  4  So.  400. 


.    Principal   and  Interest. 

See  the  titles  INTEREST;  PAYMENT. 


PRINCIPAL  AND  SURETY. 

L  Creation  and  Existence  of  Relation. 

(A)  Between  Individuals. 

§     1.  Nature  of  the  Relation. 

§     2.  Suretyship  Distinguished  from  Other  Contracts. 

§    3.  Guaranty. 

§    4.  Evidence  of  Existence  of  Relation. 

§     5.  Defenses  Available  to  Surety  in  General. 

§    6.  Implied  Contracts. 

§     7.  In  General. 

§    8.  Execution  of  Joint  Obligation. 

§    9.  Mortgage  or  Pledge  to  Secure  Debt  of  Another. 

§  10.  Change  from  Principal  Debtor  to  Surety. 

§  11.  Notice  to  Creditor  of  Relation. 

§  12.  Execution  of  Written  Instruments. 

§  13.  In  General. 

§  14.  By  Principal. 

§  15.  Conditional  Signature. 

§  16.  Delivery  of  Written  Instruments. 

§  17.  Conditional  Delivery. 

§  18.  Acceptance  and  Notice  Thereof. 

§  19.  Consideration. 

§  20.  Necessity. 

§  21.  Sufficiency  in  General. 

§  22.  Executed   Consideration   to  Principal. 

§  23.  Want  of  Consideration. 

§  24.  Validity  of  Assent  in  General. 
§  25.  Mistake  or  Misrepresentation. 
§  26.  Fraud. 

§  27.  In  General. 

§  28.  Evidene  of  Existence  of  Relation. 

§  29.  Estoppel  or  Waiver  as  to  Defects  or  Objections. 

§  30.  Duration  and  Termination  of  Relation  in  General. 

n.  Nature  and  Extent  of  Liability  of  Surety. 

§  31.  Nature  of  Liability. 

§  32.  Scope  and  Extent  of  Liability  in  General. 

§  33.  Commencement  and  Duration  of  Liability. 

§  34.  Term  or  Period  Covered.  , 

§  35.  : In  General. 

§  36.  Successive  Terms  or  Periods  in  General. 

§  37.  Interest,  Costs,  Attorn^ys^  Fees  and  Damages. 

§  38.  Conditions  of  Liability. 

§  39.  Debt  Secured  and  Payment  Thereof  by  Principal. 

§  40.  Property  or  Funds  Covered  and  Disposition  Thereof  and  Account- 
ing by  Principal. 

§  41.  Duties  of  Office  or  Employment,  and  Performance  Thereof  by  Prin- 
cipal. 


112  Principal  and  Surety 


§  42.  Performance  of  Contract  by  Principal. 

§  43.  In  General. 

§  44.  Building  Contracts. 

§  45.  Acts  Requisite  to  Fix  Liability. 

m.  Discharge  of  Surety. 

§  46.  Provisions  of  Contract  of  Suretyship  in  General. 

§  47.  Subsequent  Release  or  Agreement  in  General. 

§  48.  Death  of  Principal. 

§  49.  Death  of  Surety. 

§  50.  Diversion  of  Instruments  to  Unauthorized  Purpose. 

§  51. Negotiable  Instruments. 

§  52.  Change  in  Obligation  or  Duty  of  Principal. 

§  53.  In  General. 

§  54.  Duties  of  Office  or  Employment. 

§  55.  Provisions  of  Contracts  in  General. 

§  56.  Provisions  of  Building  Contracts. 

§  57.  Change  in  Parties  to  Obligation  Secured. 

§  58.  Extension  of  Time  for  Payment  or  Other  Performance. 

§  59.  In  General. 

§  59  (1)  In  General. 

§  59  (2)  Effect  of  Indemnity  to  Surety. 
§  60.  Requisites  and  Validity  of  Agreement  in  General- 

§  60  (1)  In  General. 

§  60  (2)  Taking  New  or  Additional  Obligation. 

§  61.  Agreement  for  Definite  Time. 

§  62.  Duration  of  Extension. 

§  63.  Consideration. 

§  63  (1)  Necessity  in  General. 

§  63  (2)  Sufficiency  of  Consideration  in  General. 

§  63  (3)  Payment  of  Interest. 

§  63  (4)  Payment  of  Usurious  Interest. 

§  63  (5)  Part  Payment  of  Principal. 
§  64.  Judgment  and  Execution  against  Principal. 
§  65.  Payment  or  Other  Satisfaction  by  Principal. 

§  66.  Application  of  Payments. 

§  67.  Release  or  Loss  of  Other  Securities. 

§  67  (1)  In  General. 

§  67  (2)  Acts  Constituting  Release  or  Loss  of  Securities  in  Gen- 
eral. 
§  68.  Release  of  Co-surety. 
§  69.  Unauthorized  Payment  to  Principal. 
§  70.  Discharge  of  Principal  without  Payment  or  Satisfaction. 
§  71.  Failure  to  Terminate  Employment  or  Contract  after  Default. 
§  72.  Neglect  to  Give  Notice  to  Surety  of  Default. 
§  73.  Neglect  to  Act  or  Proceed  against  Principal. 
§  74.  In  General. 
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§  75.  Notice  by  Surety. 

§  75  (1)  Necessity  and  Effect  of  Notice. 

§  75  (2)  Form  and  Sufficiency  of  Notice. 

§  75  (3)  Compliance  with  Notice. 

§  75  (4)  Effect  of  Noncompliance  with  Notice. 
§  76.  Reservation  by  Creditor  of  Rights  against  Surety  in  Transactions 

with  Principal. 
§  77.  Consent  by  Surety  to  Transactions  between  Creditor  and  Principal. 
§  78.  Waiver  or  Estoppel  of  Surety. 
§  79.  New  Promise  after  Release. 
§  80.  Payment  or  Other  Satisfaction  by  Surety. 

IV.  Remedies  of  Creditors. 

§  81.  Nature  and  Form. 

§  82.  Rights  of  Action  against  Surety. 

§  83.  Conditions  Precedent  to  Action  against  Surety. 

§  84.  In  General. 

§  85.  Notice  and  Demand. 

§  86.  Defenses  by  Surety. 

§  87.  In  General. 

§  88.  Defenses  of  Principal  Available  to  Surety. 

§  89.  Set-Off  or  Counterclaim  of  Principal. 

§  90.  Conclusiveness  of  Former  Adjudication  in  Action  against  Principal 

or  Surety. 
§  91.  Remedies  against  Estate  of  Deceased  Surety. 
§  92.  Recourse  to  Indemnity  to  Surety. 

§  92  (1)  In  General. 

§  92  (2)  Nature  and  Terms  of  Indemnity  Contract. 

§  92  (3)  Determination   or  Accrual   of  Liability  of   Principal  or 

Surety. 
§    93.  Parties. 

§    94.  Joinder  of  Defendants. 

§    95.  Pleading. 

§    96.  Complaint. 

§    97.  Plea  or  Answer  and  Subsequent  Pleadings. 

§    98.  Issues,  Proof,  and  Variance. 

§    99.  Evidence. 

§  100.  Burden  of  Proof. 

5  101.  Admissibility. 

§  102.  Weight  and  Sufficiency. 

§  103.  Trial. 

§  103  (1)  Questions  for  Jury. 

§  103  (2)  Instructions. 
§  104.  Judgment. 
§  105.  Execution. 

V.  Bights  and  Remedies  of  Surety. 

(A)  As  to  Creditor. 
n  Ala  Kg— 8 
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06.  Rights  of  Sureties  in  General. 

(P,  Recourse  to  and  Exhaustion  of  Remedy  against  Principal. 

08.  Recourse  to  and  Exhaustion  of  Other  Securities. 

09.  Recovery  of  Payments  to  Creditors. 


§ 


(B)  As  to  Principal. 


§ 
§ 
§ 


§ 

§ 
§ 

§ 
§ 
§ 
§ 
§ 
§ 
§ 


10.  Right  to  Recourse  to  Principal  in  General. 

11.  Contracts  and  Conveyances  for  Indemnity. 

12.  Rights  of  Surety  before  Payment  or  Satisfaction  of  Debt  or 

Liability. 

13.  In  General. 

14.  Enforcement  of  Payment  by  Principal  or  Other  Exon- 

eration. 

15.  Recourse  to  Indemnity  from  Principal. 

16.  Rights  of  Surety  after  Payment  or  Satisfaction  by  Him  of 

Debt  or  Liability. 

17.  In  General. 

18.  Necessity  of  Payment  or  Satisfaction. 

19.  Sufficiency  of  Payment  or  Satisfaction. 

20.  Indemnity  or  Reimbursement. 


.21.  Enforcement  against  Principal  of  Execution  against  Surety. 
22.  Summary  Remedies  against  Principal. 
:23.  Actions  against  Principal. 
§  123  (1)  Rights  of  Action,  and  Nature  and  Form  of  Remedy. 
§  123  (2)  Conditions  Precedent. 
§  123  (3)  Parties. 
§  123  (4)  Pleading. 
§  123  (S)  Evidence. 
(C)  As  to  Cosurety. 

§  124   Obligation  Constituting  Parties  Cosureties. 

§  125.  Recourse  to  Property  or  Credits  of  Principal  in  Hands  of  or 

Owing  by  Surety. 
§  126.  Recourse  to  Indemnity  to  Cosurety  from  Principal. 
§  127    Right  to  Contribution  in  General. 
§  127  (1)  In  General. 

§  127  (2)  Loss  or  Waiver  of  Right  in  General. 
§  127  (3)  Release  of  Principal. 
§  127  (4)  Effect  of  Indemnity  from  Principal. 
§  127  (5)  Liability  of  Estate  of  Deceased  Cosurety. 
§  127  (6)  Necessity  of  Payment  or  Satisfaction. 
§  127  (7)  Mode  and  Sufficiency  of  Payment. 
§  128.  Discharge  of  Cosurety  as  AflFecting  Liability  to  Contribution. 
§  129.  Measure  of  Contribution. 
§  130.  Conclusiveness  as  between  Cosureties  of  Adjudication  against 

Principal  or  Surety. 
§  131.  Enforcement   against  Cosurety   of   Judgment   or   Execution 

against  Surety. 
§  132.  Summary  Remedies  between  Cosureties. 
§  133.  Actions  between  Cosureties. 
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§  133  (1)  Nature  and  Form  of  Remedy. 

§  133  (2)  Defenses. 

§  133  (3)  Time  to  Sue  and  Limitations. 

§  133  (4)  Parties. 

§  133  (S)  Pleading. 

§  133  (6)  Evidence. 

§  133  (7)  Trial. 

Cross  References, 
See  in  general  the  titles  APPEAL  AND  ERROR;  ARREST;  ATTACHMENT; 
BAIL;  BONDS;  CORPORATIONS;  COSTS;  EXECUTORS  AND  ADMINISTRA- 
TORS; GARNISHMENT;  GUARANTY;  GUARDIAN  AND  WARD;  INDEM- 
XITY;  INFANTS:  INJUNCTION;  INSANE  PERSONS;  MORTGAGES;  OFFI- 
CERS; PARTNERSHIP;  REPLEVIN;  TRUSTS;  UNDERTAKINGS. 

As  to  attorneys  as  sureties,   see  the  title   ATTORNEY  AND  CLIENT.     As  to 
discharge  of  principal  in  bankruptcy  releasing  surety  on  bond  in  action  at  law,  see 
the  title  BANKRUPTCY.     As   to   contracts   of  suretyship   by  banks,  see   the   title 
BANKS  AND  BANKING.    As  to  liability  of  sureties  on  official  bond  of  register  in 
chancery,  see  the  title  CLERKS  OF  COURTS.     As  to  contracts  of  suretyship  by 
corporations  in  general,  see  the  title  CORPORATIONS.     As  to  rights  of  sureties 
to  enforce  in  equity  a  deed  of  trust  given  for  his  benefit,  see  the  title  EQUITY.    As 
to  contracts  of  suretyship  by  executors  and  administrators,  see  the  title  EXECU- 
TORS AND  ADMINISTRATORS.     As  to  liability  of  sureties  on  executors*  bond 
for  unsatisfied  judgment  against  principal,  see  the  title   EXECUTORS  AND  AD- 
MINISTRATORS.    As  to  admission  by  principal    as    competent    evidence    against 
surety,  see  the  title  EVIDENCE.     As  to  sureties'  rights  against  fraudulent  and  vol- 
untary conveyances,  see  the  title  FRAUDULENT  CONVEYANCES.     As  to  limi- 
tation for  actions  against  the  sureties  of  guardians,  see  the  title  GUARDIAN  AND 
WARD.    As  to  contracts  of  suretyship  by  married  women,  see  the  title  HUSBAND 
AND  WIFE.    As  to  contracts  of  suretyship  by  infants,  see  the  title  INFANTS.    As 
to  defense  to  action  on  an  injunction  bond  that  defendant  sigrned  as  surety  only,  see 
the  title  INJUNCTION.    As  to  sureties*  right  to  enforce  judgment  for  his  own  re- 
imbursement, see  the   title  JUDGMENT.     As  to  application  of  general  statute  of 
limitations  as  affecting  right  and  liability  of  sureties,  see  the  title  LIMITATION  OF 
ACTIONS.     As  to  time  as  a  bar  ito  any  proceedings    by    distributees    against  the 
surety,   see  the  title  LIMITATION  OF    ACTIONS.     As    to    admissibility    against 
sureties  of  statements   by  principal   after   expiration   of  term   of   office   or   employ- 
ment, see  the  title  OFFICERS.     As  to  authority  of  agent  as  to  contract  of  surety- 
ship,   see  the  title  PRINCIPAL  AND  AGENT.     As  to  recovery  in  action  against 
sheriflF  for  false  returns  as  evidence  to  fix  liability  of  his  sureties,  see  the  title  SHER- 
IFFS AND  CONSTABLES.    As  to  subrogation  of  surety  to  rights  and  remedies  of 
creditor,  see  the  title  SUBROGATION.    As  to  surety's  right  of  subrogation,  see  the 
title   SUBROGATION.     As  to  subrogation  of  creditor    to    rights    of    surety    under 
mortgage,  sec  the  title  SUBROGATION. 


I.   CREIATION  AND  EXISTENCE  OF 

RELATION. 

(A)  BETWEEN  INDIVIDUALS. 
§  1.  Nature  of  the  Relation. 

•*The  contract  of  suretyship  has  been 
defined  to  be  a  contract  whereby  one  per- 
son engages  to  be  answerable  for  the  debt, 
default,  or  miscarriage  of  another.  Evans 
r.  Keeland,  9  Ala.  42,  46."  McKissack  v. 
McClendon,  133  Ala.  5^,  32  So.  486,  487. 


"By  his  contract  of  suretyship,  a  surety 
is  bound  originally,  in  all  respects,  upon 
the  same  footing  as  the  principal.  His  is 
not  an  offer  depending  for  efficacy  upon 
acceptance,  but  an  absolute  contract,  de- 
pending for  efficacy  upon  complete  execu- 
tion; and  its  execution  is  completed  by 
delivery.  From  that  moment  his  liabil- 
ity continues  until  discharged  in  accord- 
ance   with  the    stipulation  of  the    instru- 
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ment,  or  by  some  unauthorized  act  or 
omission  of  the  obligee  violative  of  his 
rights  under  the  instrument,  or  by  a  valid 
release."  Saint  v.  Wheeler,  etc.,  Mfg.  Co., 
95  Ala.  352,  10  So.  539,  541. 

§  S.  Suretyship  DUdnguished  From  Other 
Contracts. 

§  3. Guaranty. 

The  contract  of  suretyship  is  the  joint 
and  several  contract  of  the  principal  and 
surety.  The  contract  of  the  guarantor  is 
his  own  separate  undertaking,  in  which 
the  principal  does  not  join.  Saint  v. 
Wheeler,  etc.,  Mfg.  Co.,  95  Ala.  362,  10 
So.   539,  541. 

A  surety  is  one  who  undertakes  to  pay 
if  the  debtor  does  not;  a  guarantor,  if  the 
debtor  can  not.  The  first  is  sponsor  ab- 
solutely and  directly  for  the  principal's 
acts;  the  latter,  only  for  the  principal's 
ability  to  do  the  act.  Saint  v.  Wheeler, 
etc.,  Mfg.  Co.,  95  Ala.  362,  10  So.  538,  541. 

"A  surety  is  the*  insurer  of  the  debt,  the 
guarantor,  an  insurer  of  the  solvency  of 
the  debtor."  Saint  v,  Wheeler,  etc.,  Mfg. 
Co.,  95  Ala.  362,  10  So.  539. 

A  "surety"  is  usually  bound  with  his 
principal  by  the  same  instrument,  exe- 
cuted at  the  same  time  and  on  the  same 
consideration,  and  he  is  an  original  debtor, 
and  his  liability  is  immediate  and  direct, 
while  a  "guarantor"  is  one  who  under- 
takes by  a  separate  undertaking  to  pay  a 
debt  if  the  debtor  can  not,  and  the  con- 
tract of  guaranty  is  usually  entered  into 
before  or  after  that  of  the  principal,  and 
is  often  founded  on  a  separate  considera- 
tion from  that  supporting  the  contract  of 
the  principal.  Rawleigh  Medical  Co.  v. 
Tarnley,  5  Ala.  App.  412,  59  So.  512. 

A  bond  by  a  principal  and  sureties,  con- 
ditioned for  the  faithful  performance  by 
the  principal  of  his  duties  under  a  con- 
tract of  employment,  is  a  contract  of  sure- 
tyship, and  not  of  guaranty.  Saint  v. 
Wheeler  &  Wilson  Mfg.  Co.,  95  Ala.  362, 
10  So.  539. 

Persons  jointly  and  severally  contract- 
ing, in  consideration  of  credit  extended  to 
their  principal,  to  be  responsible  for  any 
balance  due  a*seller  and  for  the  principal's 
performance  of  his  contract,  waiving  ac- 
ceptance and  notice,  and  agreeing  that 
extension  of  time  or  change  of  territory 
should  not  release  them,  were  guarantors, 
and  not  sureties.  W.  T.  Rawleigh  Medi- 
cal Co.  V.  Wilson,  7  Ala.  App.  242,  60  So. 


1001;  Rawleigh  Medical  Co.  v.  Tarpley,  5 
Ala.  App.  412,  59  So.  512. 

§  4.  Evidence  of  Existence  of  Relation. 

The  order  in  which  the  makers  sign  a 
promissory  note  of  itself  raises  no  pre- 
sumption of  the  relation  of  principal  and 
surety  between  them.  Summerhill  v. 
Tapp,  52  Ala.  227. 

§  5.  Defenses  Available  to  Surety  in  Gen- 
end. 

In  relieving  a  surety  in  a  debt  on  the 
ground  of  usury,  he  will  be  required  in 
equity  to  pay  the  debt  and  legal  interest 
Ellis  V,  Bibb,  2  Stew.  63. 

Where  the  surety  on  a  note  given  for 
the  purchase  money  of  a  slave  executes 
his  own  note  to  the  payee  "in  discharge 
of  the  balance  money  remaining  due," 
and  takes  up  the  original  note,  he  can  not 
defeat  a  recovery  on  the  new  note  by 
setting  up  fraud  in  the  sale  of  the  negro, 
or  a  breach  of  the  warranty  of  soundness. 
Fluker  v.  Henry,  27  Ala.  403,  cited  in  note 
in  18  L.  R.  A.,  N.  S.,  602. 

§  6.  Implied  Contracts. 

§  7.  '  In  General 

Sureties  of  the  master  of  a  vessel  in  a 
stipulation,  as  agent  pf  the  owners  of  the 
cargo  and  of  the  vessel,  in  order  to  liber- 
ate the  vessel  and  cargo  from  a  claim  for 
salvage,  are  in  fact  sureties  of  such  own- 
ers, and  payment  by  them  is  so  much 
money  paid  for  the  use  of  each  contributor 
as  his  proportion  comes  to.  Eckford  r. 
Wood,   5  Ala.   136. 

The  first  and  second  mortgagees  of  land, 
to  enable  the  mortgagor  to  obtain  a  loan 
from  a  building  association,  indorsed  on 
the  record  of  the  respective  mortgages  an 
agreement  that   said  mortgage    should  be 
subordinate    to    the  lien    of  a  third,  exe- 
cuted to  the  building  association.    At  the 
time  of  obtaining  said  loan  the  mortgagor 
pledged    100    shares    of  stock,  which    he 
held  in  the  association,  on  which  he  was 
to  pay  $40  per  month  for  seven  or  eight 
years.    About  three  years  later  the  mort- 
gagor surrendered  his  stock  to  the  asso- 
ciation   and    received    in    lieu    thereof    75 
shares  of  another  series,  on  which  he  was 
to  pay   $30  per  month  for   seven  or  eight 
years,  and    he  gave  a  new    mortgage   on 
the  property  to  secure  the  balance  of  th^ 
loan;  it  being  understood  that  the  new  ar- 
rangement should  supplant  the  first  oncj 
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Held,  that  the  first  and  second  mortgagees 
stood  in  the  position  of  sureties.  Moses  v. 
Home  Building  Loan  Ass'n,  100  Ala.  465| 
14  So.  412. 

{  8. Execution  of  Joint  Obligation. 

Where  six  persons  drew  a  bill  of  ex- 
change and  received  the  money,  and  at 
the  same  time  made  an  instrument,  recit- 
ing that  the  bill  was  drawn  for  their  mu- 
tual benefit  and  agreeing  each  to  bear  an 
equal  proportion  in  its  payment,  each  to 
pay  his  separate  portion  it  was  held  that 
each  was  surety  for  the  other.  Martin  v, 
Baldwin,  7  Ala.  923. 

Where  parties,  desiring  to  purchase 
parts  of  a  tract  of  land,  of  unequal  quanti- 
ties, but  not  unequal  in  value,  except  as 
to  the  difference  in  quantity,  procure  one 
of  them  to  purchase  the  entire  tract  in  his 
name,  they  joining  in  the  note  for  the 
purchase  money,  all  are  jointly  and  sever- 
ally bound  as  principals  to  the  vendor; 
but,  as  between  themselves,  each  is  prin- 
cipal only  for  the  share  of  the  purchase 
money  he  was  bound  to  pay  and  a  surety 
for  the  remainder.  Owen  v.  McGehee,  61 
Ala.  440. 

When  two  persons  jointly  sign  a  note 
for  borrowed  money,  half  of  which  is  used 
by  each  of  them,  as  between  themselves, 
each  is  principal  as  to  half  the  debt,  and 
surety  as  to  the  other  half,  and  entitled  to 
contribution.  Bragg  v.  Patterson,  85  Ala. 
233,  4  So.  716. 

§  9.  -^-  Mortgage  or  Pledge  to  Secure 
Debt  of  Another. 

A  cotton  milling  company  executed  a 
trust  deed  to  a  trust  company  to  secure 
the  former's  bonds,  and  thereafter  con- 
veyed to  complainant  part  of  the  realty 
covered  by  the  trust  deed,  whereupon  the 
trust  company  released  such  realty  from 
the  trust  deed  upon  complainant  deposit- 
ing with  it  a  certain  sum  in  place  of  the 
land  released,  or  of  the  amounts  which 
the  trust  company  under  the  trust  deed 
was  to  receive  if  the  land  was  sold,  to  be 
held  for  the  purpose  of  liquidating  any 
balance  due  on  the  bonds  if  the  mort- 
gagor's assets  were  insufficient,  the  sum 
deposited  by  the  complainant  to  be  held 
by  the  trust  company  to  indemnify  the 
bondholders  for  releasing  the  land  con- 
veyed to  him.  Held,  that  complainant  was 
a  surety  for  the    payment  of    the  cotton 


company's  bonds  to  the  extent  of  the 
amount  deposited  by  him  with  the  trust 
company.  West  Huntsville  'Cotton  Mills 
Co.  V.  Alter,  1  So.  338,  164  Ala.  305. 

Where  a  firm  executed  a  mortgage  on 
property  belong^ing  to  the  firm  and  on  the 
individual  property  of  one  of  the  partners 
to  secure  a  firm  debt,  the  partner  owning 
the  individual  property  was  not  a  surety 
as  to  the  other  partner,  but  a  joint  prin- 
cipal, though  the  firm  gave  such  individ- 
ual owner  a  certificate  that  the  debt  se- 
cured by  the  mortgage  was  a  firm  debt, 
and  that  individual  property  was  merely 
used  as  collateral,  and  that  the  firm  would 
protect  him  from  loss.  Chandler  v.  Kyle, 
176  Ala.  1-84,  57  So.  475. 

§   10.   Change  from  Principal   Debtor  to 
Surety. 

Where  a  joint  maker  of  a  note,  after 
paying  the  share  of  another  maker,  ac- 
cepts the  latter's  notes  for  such  share 
without  the  consent  of  a  third  maker, 
coupled  with  an  extension  of  time  for  pay- 
ment, such  third  maker  becomes  a  surety 
as  to  the  maker  obtaining  an  extension, 
and  is  released  from  contribution  as  to 
such  share,  though  the  maker  executing 
such  note  for  his  pro  rata  share  was  in- 
solvent, and  such  third  maker  was  not  in- 
jured by  the  transaction.  Clark  v,  Dane, 
as  So.  960,  1^8  Ala.  122.  See  Cox  v.  Mo- 
bile, etc.,  R.  (Co.,  37  Ala.  320;  Mobile,  etc., 
R.  Co.  V.  Brewer,  76  Ala.  135;  Howie  v. 
Edwards,  97  Ala.  649,  11  So.  748. 

§  11.  Notice  to  Creditor  of  Relation. 

See  post,  "Acceptance  and  Notice 
Thereof,"  §  18. 

A  joint  maker  of  a  promissory  note 
may  show  by  extrinsic  evidence  that  he 
is  a  mere  surety;  and  this,  though  he  did 
not  inform  the  payee  of  the  fact  at  the 
time  the  note  was  accepted.  Branch 
Bank  of  State  at  Mobile  v,  James,  9  Ala. 
949. 

Where  the  fact  of  suretyship  is  not 
shown  on  the  face  of  the  contract,  no- 
tice thereof  to  the  creditor  must  be 
proved,  in  order  to  enable  the  surety  to 
avail  himself  of  the  protection  which  the 
law  affords  to  sureties.  Summerhill  v. 
Tapp,  52  Ala.  227. 

One  of  several  makers  of  an  instrument, 
who  has  signed  the  same  as  surety  for 
the   other   makers,   may  avail   himself  of 
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the  protection  which  the  law  affords  a 
surety,  as  against  the  creditor,  where  the 
latter  has  knowledge  of  the  relation  as 
surety,  though  that  relation  does  not  ap- 
pear from  the  face  of  the  instrument. 
Pollard  V.  Stanton,  5  Ala.  451. 

§  12.  Execution  of  Written  Instruments. 

§  13. In  General. 

See  post,  "By  Principal,"  §  14.  As  to 
conditional  signature  in  general,  see  post, 
"Conditional  Signature,"  §  15. 

One  who  unites  with  another,  as  his 
surety,  in  drawing  a  bill,  in  the  absence  of 
proof  limiting  his  liability,  is  to  be  con- 
sidered as  assuming  all  the  duties  and  li- 
abilities of  drawer  to  each  of  the  parties 
to  the  bill,  and  is  consequently  liable  to 
the  accommodation  acceptor,  not  only  for 
the  amount  of  the  bill,  in  case  the  accept- 
or has  it  to  pay,  but  for  the  usual  com- 
missions incident  to  its  acceptance  and 
payment.  Swilley  v.  Lyon,  18  Ala.  552. 
Where  the  purchaser  of  cotton  who  has 
a  lien  thereon  signs  a  note  with  the  seller 
in  settlement  of  a  third  person's  lien 
thereon,  he  is  a  maker,  and  not  merely  a 
surety.  Wimberly  v.  Windham,  104  Ala. 
409,  16  So.  23;  Mobile,  etc.,  R.  Co.  v. 
Nicholas,  98  Ala.  92,  1%  So.  723. 

The  act  of  1-818,  declaring  that  every 
joint  promissory  note  shall  be  construed 
to  be  joint  and  several  in  its  legal  effect, 
and  that  any  one  or  more  of  the  promis- 
sors  may  be  sued,  a  plea  by  one  against 
whom  process  issued  alone,  that  he  was 
a  surety  merely,  that  his  principal  died 
after  the  maturity  of  the  note,  and  that 
certain  persons  (naming  them)  had  ad- 
ministered on  his  estate  within  less  than 
six  months  previous  to  the  commence- 
ment of  the  suit,  is  not  sufficient  to  abate 
the  action.  Rice  v.  Brantley,  5  Ala.  184. 
Conclusiveness  of  Contract  as  Ex- 
pressed in  General. — When  parties  stand 
on  a  note  in  the  relation  of  principal  and 
surety,  the  mere  fact  that  both  signed  the 
note  for  the  accommodation  of  a  third 
person,  whose  name  also  appears  as  a 
surety,  will  not  repel  the  presumption 
created  by  the  form  of  the  paper;  nor 
does  it  vary  the  case  that  the  nominal 
principal,  at  the  request  of  the  surety, 
procured  a  written  acknowledgment  from 
the  other  surety  that  he  was  the  party 
bound  to  pay  the  note.  Ragland  v.  Mi- 
lam, 10  Ala.  618. 


Conditipnal  Execution  by  Sureties.— A., 

B.,  and  C.  agreed  to  become  the  sureties 
of  D.  in  an  administration  bond.  A.  and 
B.  executed  a  bond,  and  delivered  it  to 
D.,  to  become  their  deed  when  executed 
by  C.  C.  never  executed  the  bond,  and 
D.  delivered  it  to  the  judge.  Held,  that 
the  bond  did  not  become  operative  until 
the  condition  was  performed.  Bibb  v. 
Reid,  3  Ala.  88. 

It  is  a  good  defense  in  an  action  against 
a  surety  on  a  bond  that  defendant  in- 
trusted the  bond  to  the  principal  obligor, 
with  authority  to  deliver  it  only  on  the 
express  condition  that  certain  other  per- 
sons should  also  execute  it  as  sureties 
prior  to  such  delivery,  and  that  the  in- 
strument was  delivered  to  the  obligee  in 
violation  of  this  condition.  Guild  v. 
Thomas,  54  Ala.  414;  Smith  v,  Kirkland, 
•81  Ala.  345,  1  So.  276. 

Nature  and  Form  of  Condition. — It  is 
no  defense  for  a  surety  on  an  ofHcial  bond 
that  he  executed  it  with  the  expectation 
and  understanding  and  under  the  assur- 
ance that  other  persons  should  sign  it  as 
sureties,  who  did  not,  where  it  does  not 
appear  that  the  signing  of  others  was 
made  a  condition  of  delivery.  McClure 
V.  Colclough,  5  Ala.  65. 

Performance  of  Condition.— Where  B. 
executes  a  bond  as  surety  for  A.,  and  de- 
livers it  as  an  escrow,  on  condition  that 
C.  shall  execute  it  as  co-surety,  and  C. 
executes  and  delivers  it  as  an  escrow,  on 
condition  that  D.  shall  also  join  therein 
as  co-surety,  but  D.  does  not  unite  in  the 
bond,  neither  B.  nor  C.  is  liable  in  law 
or  equity.  Tindal  v.  Bright,  Minor  103. 
Where  a  surety,  signing  an  obligation 
on  condition  that  it  also  be  signed  by  an- 
other as  surety,  knew  that  the  bond  was 
to  be  executed  by  the  other  through  an 
agent,  he  was  bound  to  examine  the  au- 
thority of  the  agent,  and  was  not  dis- 
charged if  the  other  was  not  bound  be- 
cause of  a  defect  in  the  agent's  authority. 
MoClure  v,  Colclough,  5  Ala.  65. 

The  sureties  in  a  bond  for  the  appear- 
ance of  one  under  indictment  having  be- 
come such  on  condition  that  the  acting 
sheriff,  who  had  the  prisoner  in  charge, 
should  also  sign  as  surety,  they  are  dis- 
charged by  his  erasing  his  own  name  be- 
fore he  approved  the  bond,  and  released 
the  prisoner.  King  v.  State,  81  Ala.  92, 
8  So.  159. 
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§  14. By  PrincipaL 

Under  Code  1896,  §  3089,  providing  that 
whenever  any  officer  required  by  law  to 
give  an  official  bond  acts  under  a  bond 
which  is  not  in  the  penalty  or  conditioned 
or  with  the  sureties  prescribed  by  law, 
the  bond  is  valid  and  binding  on  the  ob- 
ligors therein  as  the  official  bond  exe- 
cuted according  to  law,  where  a  sheriff 
filled  out  his  official  bond,  and  procured 
the  signatures  of  the  sureties  thereto,  and 
the  bond  was  filed  and  approved,  and  he 
acted  thereunder,  such  sureties  are  bound 
by  the  obligation,  though  the  sheriff  did 
DOt  sign  it,  and  they  did  not  know  of  his 
failure  to  sign.  McKissack  v,  McClen- 
don,  32  So.  466,  133  Ala.  558f 

§  16.  -^-  Conditional  Signature. 

See  post,  ^^Conditional  Delivery,"  §  17. 

Where  sureties  sign  a  bond  on  condi- 
tion that  three  or  four  other  good  men, 
unnamed,  shall  sign  it  before  its  delivery 
to  the  obligee,  they  are  not  bound  there- 
by unless  the  other  signatures  are  pro- 
cured. White  Sewing-Mach.  Co.  v,  Sax- 
on. 25  So.  784,  121  Ala.  399. 

Where  sureties  sign  a  bond  on  condi- 
tion that  others  shall  also  sign  it  before 
delivery,  knowledge  that  the  principal  is 
proceeding  with  the  business  the  bond 
was  intended  to  secure  is  insufficient  to 
put  them  on  notice  that  the  bond  has  been 
delivered  in  violation  of  the  condition. 
White  Scwing-Mach.  Co.  v.  Saxon,  ^5  So. 
784,  121  Ala.  399. 

Where  sureties  sign  a  bond  on  condi- 
tion that  others  shall  also  sign  it  before 
delivery  by  their  principal  to  the  obligee, 
they  are  not  bound  where  no  other  sig- 
natures are  procured,  though  the  bond 
provides  for  their  liability,  notwithstand- 
ing such  a  condition,  and  contains  other 
provisions  inconsistent  therewith.  White 
Sewing-Mach.  Co.  v,  Saxon,  1^5  So.  784, 
121  Ala.  399. 

Sureties  signing  a  note  on  condition 
that  others  shall  sign  it  as  sureties  be- 
fore its  delivery  are  not  liable  as  between 
the  parties  where  it  is  delivered  without 
such  signatures,  unless  they  estop  them- 
selves. Stone  V.  Goldberg  &  Lewis,  6 
Ala.  App.  249,  60  So.  744. 

§  16w  Delivery  of  Written  Instruments. 

§  17.  —  Conditional  Delivery. 

Sec  ante,  "Execution  of  Written  In- 
struments," §  12. 


That  the  surety  of  a  nonnegotiable  pa- 
per delivered  it  to  the  principal  under  an 
agreement  that  it  s^iould  not  be .  binding 
until  signed  by  another  proposed  surety 
was  a  good  defense  after  its  delivery  in 
violation  of  the  condition,  though  the  ob- 
ligee did  not  know  of  the  condition.  W. 
T.  Rawleigh  Medical  Co.  v.  Wilson,  7 
Ala.  App.  »4i2,  60  So.  1001. 

"  'It  has  been  long  settled  in  this  state 
by  a  line  of  decisions  which  seem  to  be 
supported  by  the  weight  of  authority  that 
it  is  a  good  defense  to  an  action  on  a 
bond  that  a  defendant,  who  is  a  surety, 
intrusted  the  bond  to  the  principal  obli- 
gor as  an  escrow,  with  authority  to  de- 
liver it  only  on  the  express  condition  that 
other  named  persons  should  join  as  sure- 
ties in  its  execution  prior  to  such  deliv- 
ery, and  that  the  instrument  was  deliv- 
ered to  the  obligee  in  violation  of  this 
condition.  Guild  v.  Thomas,  54  Ala.  414, 
and  authorities  cited  there;  Bibb  v.  Reid, 
3  Ala.  ^  88.  There  are  two  established 
modifications  of  this  rule:  (1)  It  does  not 
apply  to  commercial  paper  which  has 
come  into  the  hands  of  a  bona  fide  pur- 
chaser before  maturity,  who  is  without 
notice  of  the  condition.  Marks  v.  First 
Nat.  Bank,  79  Ala.  550.  (2)  It  does  not 
apply  where  the  surety  having  knowledge 
or  notice  of  the  delivery  of  the  bond  suf- 
fers the  principal  to  act  under  it  to  the 
prejudice  of  the  obligee,  so  as  to  waive 
the  condition,  and  thus  estop  the  surety 
from  insisting  on  the  defense.  Wright  v. 
Lang,  66  Ala.  389.'"  Rawleigh  Medical 
•Co.  V.  Wilson,  7  Ala.  App.  242,  60  So. 
1001,  1004. 

"  'The  surety  is  under  no  obligation  to 
sign  the  bond  at  all.  His  signature  is  his 
voluntary  act.  Nor  is  he  under  any  ob- 
ligation to  deliver  a  bond  after  having 
signed  it.  Signing  for  the  accommoda- 
tion of  the  principal  obligor,  he  may  put 
such  limitations  and  conditions  upon  his 
favor  as  seem  to  him  proper  or  to  his  in- 
terest. The  whole  matter  is  at  large 
with  him;  and,  having  constituted  the 
principal  obligor  his  agent  to  deliver  the 
bond,  he  may  impose  whatever  condi- 
tions he  may  choose  upon  the  act  ot  his 
agent.  The  condition  may  be  quite  oner- 
ous, it  may  be  very  difficult  of  perform- 
ance, it  may  involve  uncertainty  as  to 
what  is  necessary  to  performance;  but, 
whatever  it  is  or  may  involve,  its  imposi- 
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tion  is  within  his  clear  and  unfettered 
right.  The  thing  to  be  done  not  being  at 
all  obligatory  on  hiip,  he  can  decline  to 
do  it  absolutely,  and  he  may  do  it  upon 
whatever  conditions,  capricious  or  other- 
wise, he  may  elect  to  impose/ "  Raw- 
leigh  Medical  "Co.  v.  Wilson,  7  Ala.  App. 
242,  60  So.  1001,  1004. 


§  18. 


Acceptance  and  Notice  There- 


of. 


See  ante,  "Notice  to  Creditor  of  Re- 
lation," §  11. 

Evidence  that  goods  were  charged  rn  a 
merchant's  books  to  the  person  to  whom 
they  were  furnished,  and  that  he  after- 
wards settled  the  account  by  paying  a 
part  in  cash  and  giving  his  note  for  the 
balance,  is  proper  for  the  consideration 
of  the  jury  in  determining  whether  the 
credit  was  given  to  him;  but,  if  the  goods 
were  sold  on  the  faith  of  a  written  order, 
the  rights  and  liabilities  of  the  parties 
must  be  determined  by  it,  and  would  not 
be  affected  by  the  fact  that  the  merchant 
treated  it  as  a.  collateral,  instead  of  a  di- 
rect undertaking,  or  that  he  charged  the 
goods  to  the  person  who  obtained  them. 
Scott  V.  Myatt,  24  Ala.  489, 

§  19.  Consideration. 

§  SO. Necessity. 

The  fact  that  a  surety  on  a  note  re- 
ceived no  consideration  for  executing  the 
note  does  not  affect  his  liability.  Darby 
V.  Berney  Nat.  Bank,  97  Ala.  643,  11  So. 
981. 

§  SI.  —  Sufficiency  in  General. 

The  directors  of  a  banking  company 
became  sureties  on  a  guardian's  bond  in 
consideration  of  his  agreement  to  lend 
the  funds  to  their  company  without  se- 
curity. Their  capital  was  $100,000,  of 
which  $70,000  was  loaned  out  on  mort- 
gages and  realty  of  no  greater  nominal 
value.  During  the  ward's  minority  the 
guardian  filed  his  accounts,  settled  with 
a  guardian  ad  litem,  and  resigned,  and 
was  immediately  reappointed,  giving 
bond,  with  the  same  sureties,  except  one. 
Held,  that  the  sureties  on  the  second 
bond  were  liable,  notwithstanding  a  ten- 
der to  the  guardian  by  the  company  of 
the  money  loaned;  he  having  promised 
in  advance  not  to  accept  it.  Lee  r.  Lee, 
67  Ala.  406,  cited  in  note  in  16  L.  R.  A., 
N.  S.,  9W. 


§    2S.  -^-    Executed   Consideration    to 
Principal. 

In  a  contract  between  A.  and  B.,  A. 
was  to  receive  B.'s  note,  without  surety, 
and  the  note  was  made  and  received. 
Afterwards  A.  called  on  B.  for  a  surety, 
who  accordingly  had  the  note  subscribed 
by  a  third  person,  and  returned  it  to  A 
Held,  that  there  was  no  new  considera- 
tion between  A.  and  B.,  or  any  between 
A.  and  the  surety,  which  would  support 
his  undertaking.  Jackson's  Adm'r  v. 
Jackson,  7  Ala.  7W. 

Where  one  signs  a  note  as  surety  after 
it  is  fully  executed  and  has  become  a 
complete  contract  between  the  other  par- 
ties, without*  any  new  consideration,  he 
is  not  liable  thereon,  either  because  of 
such  signing,  or  'because  of  a  letter  there- 
after written  by  him  admitting  that  he 
signed  it,  but  insisting  on  not  being  sued 
thereon.  Savage  v.  First  Nat.  Bank,  112 
Ala.  508,  20  So.  3»8. 

Defendant  conveyed  to  plaintiff  by  war- 
ranty deed  certain  lands  which  were  aft- 
erwards sold  under  a  prior  mortgage,  the 
existence  of  which  was  unknown  to  plain- 
tiff at  the  time  of  the  purchase.  There- 
upon defendant  executed  a  written  obli- 
gation, with  surety,  agreeing  to  pay 
plaintiff  $400  if  he  failed  to  release  the 
land  from  the  mortgage  by  substituting 
other  lands,  or  if  he  failed  to  redeem  in 
due  time.  Held,  that  the  antecedent  lia- 
bility of  defendant  upon  the  breach  of 
warranty,  being  absolute,  while  the  writ- 
ten obligation  was  conditional,  imported 
a  consideration  sufficient  to  support  the 
contract  as  to  defendant  and  his  surety. 
Turner  v.  Smith,  112  Ala.  334,  20  So.  486. 

§  23.  —  Want  of  Consideration. 

After  a  bond  in  a  claim  suit  has  been 
signed  and  delivered  by  sureties  to  a 
sheriff,  and  approved  by  him,  the  latter 
induced  one  to  add  his  name  as  an  addi- 
tional surety.  Held,  that  the  contract 
was  without  consideration  as  to  the 
surety  signing  after  the  sheriff's  approval 
and  acceptance  of  the  bond.  Anderson  v. 
Bellenger,  87  Ala.  334,  6  So.  8£. 

§  84.  Validity  of  Assent  in  General. 

See  post,  "Estoppel  or  Waiver  as  to 
Defects  or  Objections,"  §  29. 

Where  the  name  of  A.,  one  of  several 
intended  sureties,  is  affixed  to  a  bond  un- 
der an  authority  which  the  other  sureties 
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have  at  the  time  an  opportunity  of  exam- 
ining, and  all  is  done  that  was  contem- 
plated to  render  the  bond  efiEectual,  in 
the  absence  of  fraud,  they  can  not  claim' 
exemption  from  liability,  because  the  au- 
thority is  defective  and  insufficient  to 
bind  A.  McLure  v.  Colclougrh,  17  Ala.  89. 
Requirements  of  Statutes^— The  clause 
in  the  charter  of  the  Decatur  iBtanch 
Bank,  which  makes  it  unlawful  for  a  mem- 
ber of  the  general  assembly  of  Alabama 
to  become  indorser  for  any  other  person, 
does  not  discharge  a  member  from  liabil-. 
ity  on  a  note  to  which  he  is  surety.  Branch 
Bank  v.  Douglass,  9  Ala.  853. 

§  85.  Mistake  or  Misrepresentation. 

As  to  misrepresentations  amounting  to 
fraud,  see  post,  "Fraud,"  §  26. 

A  surety  may  avoid  his  contract  for  a 
fraudulent  concealment  or  misrepresen- 
tation of  facts  by  the  creditor  to  induce 
him  to  become  surety,  although  the  con- 
tract for  which  he  was  bound  as  surety  is 
binding  on  his  .principal.  Evans  v.  Kee- 
land,  9  Ala.  42. 

A  misrepresentation  which  will  have 
the  effect  of  releasing  a  surety  must  be 
the  false  assertion  of  a  fact,  and  not  the 
expression  of  an  opinion  of  the  value  or 
quality  of  the  property  which  is  the  S'..b- 
ject  of  the  bond.  Thus  a  declaration  by 
the  vendor  that  the  land  he  was  selling 
was  as  good  or  'better  than  other  tracts 
to  which  he  referred,  and  that  there  was 
a  comfortable  dwelling  house,  good  out- 
houses, peach  orchards,  etc.,  on  the  land, 
is  the  expression  of  an  opinion,  and  not 
the  assertion  of  a  fact,  the  incorrectness 
or  falsehood  of  which  would  enable  the 
surety  to  avoid  his  contract.  Evans  v. 
Keeland,  9  Ala.  42,  cited  in  note  in  21  L. 
R.  A.  410. 

Where  a  surety  on  a  nonnegotiable  in- 
strument is  induced  to  sign  same  by  the 
principal's  misrepresentations  as  to  its 
contents,  the  instrument  can  not  be  en- 
forced against  him,  though  the  principal 
was  not  the  obligee's  agent,  and  the  ob- 
ligee knew  nothing  of  the  false  represen- 
tations when  it  accepted  the  instrument. 
Rawleigh  Medical  Co.  t/.  Wilson,  7  Ala. 
App.  «42,  60  So.  1001..  See  Sharpe  v.  All- 
good,  100  Ala.  163,  14  So.  16. 

Code  18M^  §  8000  provides  that  a  surety 
on  an  official  bond  can  not  avoid  liabil- 
ity on  the  ground  that  he  signed  or  de- 


livered it  on  condition  that  it  should  not 
be  delivered  to  the  proper  officer,  or 
should  not  become  perfect  unless  exe- 
cuted by  some  other  person,  who  does  not 
execute  it.  Held,  that  the  fact  that  the 
surety  on  the  bond  of  a  puiblic  officer  was 
induced  to  sign  the  bond  by  the  false 
statement  of  the  principal  that  he  had  a 
good  bond  in  a  security  company,  which 
would  protect  the  surety,  was  no  defense 
to  the  surety  in  an  action  against  him. 
Bromberg  v.  Fidelity  &  Deposit  Co.  of 
Maryland,  36  So.  622,   139  Ala.  338. 

§  M.  Fraud. 

§  97.  —  In  GeneraL 

Where  defendants  agreed  with  the  ob- 
ligor in  a  bond  of  indemnity  to  plaintiff 
that  they  would  sign  the  bond  as  sure- 
ties if  G.  signed  as  a  surety,  and  there- 
after the  obligor  exhibited  to  defendants 
a  bond  to  which  the  signature  of  G.  was 
forged,  whereupon  defendants  signed  the 
bond,  and  neither  defendants  nor  com- 
plainant was  aware  of  the  forgery,  de- 
fendants were  not  liable,  though  after  de- 
fault on  the  bond  G.  made  a  payment  to 
complainant.  Southern  Cotton-Oil  Co.  v, 
Bass,  28  So.  576,  126  Ala.  343.  See  Sharpe 
t.  Allgood,  100  Ala.  183,  14  So.  16. 

Where  defendant's  evidence  tended  to 
show  that,  at  the  time  of  signing  the  notes 
sued  on,  plaintiff,  who  had  handed  them 
to  defendant,  fraudulently  represented 
them  to  contain  the  contract  agreed  on, 
and  that  defendant,  relying  on  such  rep- 
resentations, signed  the  notes,  which  con- 
tained a  different  agreement,  it  was  proper 
to  charge  that  if  defendant,  relying  on 
plaintiff's  representations  that  they  were 
as  agreed,  signed  the  notes,  whereas  in 
fact  they  contained  a  different  agree- 
ment, the  jury  should  find  for  defendant. 
Folmar  v.  Siler,  31  So.  719,  132  Ala.  297. 

One  signing  a  note  as  surety  induced 
by  the  false  representation  of  the  prin- 
cipal maker  that  the  name  of  another  ap- 
ipearing  thereon  as  one  of  its  obligors  is 
his  signature  is  not  liable  as  between  the 
parties,  unless,  after  discovering  the  fraud, 
he  estops  himself  to  set  up  the  defense. 
Stone  V.  Goldberg  &  Lewis,  6  Ala.  App. 
249,  60  So.  744. 

§  2&.  Evidence  of  Existence  of  Relation. 

See  ante,  'Conditional  Signature,"  §  15. 

The  order  in  which  the  makers  sign  a 

promissory  note  of  itself  raises  no  pre- 
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sumption  of  the  relation  of  principal  and 
surety  between  them.  Summerhill  v. 
Tapp,  52  Ala.  227. 

Persons  w<ho  sign  their  names  to  a  note 
will  be  presumed  to  be  joint  makers,  and 
not  principal  and  surety,  in  the  absence 
of  anything  to  the  contrary  on  the  face 
of  the  note.    Johnson  v.  King,  20  Ala.  270. 

§  89.  Estoppel  or  Waiver  as  to  Defects 
or  Objections. 

Conditional  Execution.^ — One  who  signs 
a  guardian's  bond  as  surety  upon  condi- 
tion that  he  shall  not  be  liable  unless  cer- 
tain other  parties  sign,  is  not  estopped 
from  showing  such  condition  by  the  fact 
that  he  has  permitted  the  guardian  to  ob- 
tain the  appointment,  and  act  under  it; 
it  not  being  shown  that  he  knew  of  the 
appointment  until  a  short  time  before  the 
guardian's  settlement,  when  he  took 
prompt  steps  to  avert  injury  resulting 
from  the  use  of  his  name.  Evans  v. 
Daughtry,  85  Ala.  68,  4  So.  5»2;  citing 
Howe  Mach.  Co.  v.  Ashley,  60  Ala.  496; 
Burns  v.  Campbell,  71  Ala.  271;  Herring 
V.  Skaggs,  73  Ala.  446. 

Validity  of  Instrument  or  Obligation  of 
Principal  in  GeneraL — A  judgment  by  de- 
fault having  been  rendered  in  an  attach- 
ment case,  and  the  property  attached  not 
being  delivered  according  to  the  condi- 
tions of  the  replevin  bond,  under  Code, 
§§  3289-3291  (Sess.  Acts  1880-81,  p.  54), 
the  surety  on  the  bond  is  estopped  to 
deny  the  regularity  of  the  levy  or  the  lia- 
bility of  the  property  to  seizure  under 
the  writ.  Brown  z/.  Hamil,  76  Ala.  506. 
See  Jemison  v.  Cozens,  3  Ala.  636;  Ad- 
ler  V.  Potter,  57  Ala.  571. 

Validity  of  Appointment  of  Principal  to 
Office. — The  sureties  upon  an  administra- 
tor's bond  are  estopped  from  denying  the 
legality  of  his  appointment.  Plowman  v, 
Henderson,  59  Ala.  559. 

Where  a  public  officer  has  assumed  the 
duties  of  his  office,  the  sureties  on  his 
bond  are  estopped  to  deny  the  validity 
of  his  appointment  or  election.  McWhor- 
ter  V.  McGehee,  1  Stew.  546;  Sprowl  v, 
Lawrence,  33  Ala.  674. 

Conditional  Signature  xx  Delivery^ — 
Where  sureties  in  an  official  bond  allowed 
the  principal  to  proceed  and  act  under  the 
bond  without  objection,  it  was  held  that 
they  had  waived  any  previous  demand 
made  by  them  of  additional  sureties  be- 


fore it  should  be  binding  on  them,  and 
consented  to  be  'bound  alone.  May  v. 
Robertson,  13  Ala.  86. 

Though  an  official  bond  was  originally 
delivered  as  an  escrow,  yet,  if  subse- 
quently the  sureties  suffer  the  obligor  to 
act  under  the  bond,it  would  authorize  the 
inference  that  they  had  waived,  the  de- 
mand of  additional  sureties,  and  had  con- 
sented to  be  bound  by  it  as  it  stood.  It 
would  be  a  fraud  on  the  public  to  per- 
mit them  to  lie  by  and  suffer  the  obligor 
to  act  without  objection  on  a  bond  which 
the  public  had  no  means  of  knowing  was 
insufficient.  Robertson  v.  Coker,  11  Ala. 
466. 

Where  a  surety  who  has  signed  the 
bond  and  left  it  with  his  principal,  to  be 
delivered  only  on  the  condition  that  other 
named  persons  should  also  sign  as  sure- 
ties, knows  that  the  bond  has  been  deliv- 
ered in  violation  of  the  condition  and  suf- 
fers the  principal  to  act  under  it  without 
objection,  he  is  estopped  from  setting  up 
the  condition  to  avoid  liability  on  the 
bond.     Wrig"ht  v,  Lang,  66  Ala.  389. 

One  who  signs  a  guardian's  'bond  as 
surety,  on  condition  that  he  shall  not  be 
liable  unless  certain  other  parties  sign,  is 
not  estopped  to  show  such  condition  by 
having  permitted  the  guardian  to  obtain 
the  appointment;  it  not  being  shown  that 
he  knew  of  the  appointment  until  a  short 
time  before  the  guardian's  settlement, 
when  he  took  prompt  steps  to  avert  in- 
jury resulting  from  the  use  of  his  name. 
Evans  v.  Daughtry,  84  Ala.  68,  4  So.  592, 
cited  in  note  in  45  L.  R.  A.  339;  Daugh- 
try V.   Stewart,  84  Ala.  69,  4  So.  867. 

Where  a  bond  signed  by  sureties  on 
condition  that  it  shall  not  be  delivered  un- 
til others  have  also  signed  it  is  delivered 
in  violation  of  the  condition,  failure  of  the 
sureties  to  repudiate  their  obligation  on 
notice  thereof  estops  them  from  relying 
on  the  condition  in  defense  to  an  action 
thereon  by  the  obligee,  who  relied  on  the 
supposed  security  of  the  'bond.  White 
Sewing-Mach.  Co.  z/.  Saxon,  25  So.  784, 
121  Ala.  399. 

§  30.  Duration  and  Termination  of  Rela- 
tion in  GeneraL 

Right  of  Surety  to  Terminate  Relation. 

— A  surety  can  not  discharge  himself  from 
liability  on  an  official  bond  by  merely 
giving  notice    of  his   intention   to    with- 
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draw  therefrom.     MoGehee  v.   Gewin,  2^ 
Ala.  176. 

Effect  of  Recovery  of  Juds^ent  on  Ob- 
ligation Secured. — A  plea  by  the  sureties 
of  a  sheriff,  in  a  proceeding  against  them 
for  his  failing  to  pay  over  money  col- 
lected on  execution,  that  judgments  have 
been  recovered  against  them  as  sureties 
of  the  sheriff  to  the  amount  of  the  pen- 
alty of  the  bond,  and  that  the  judgments 
arc  unreversed,  is  bad  in  not  also  show- 
ing that  they  have  <been  satisfied.  Moore 
V.  Worsham,  5  Ala.  645. 

II.  NATURE  AND  EXTENT  OF  LIA- 
BILITY OF  SURETY. 

§  81.  Nature  of  Liability. 

If  the  payee  in  a  promissory  note  join 
with  the  principal  maker  as  surety,  an  ac- 
tion at  law  can  not  be  maintained  against 
either  principal  or  surety.  Ramsey  v, 
Johnson,  Minor  418,  overruled  in  Lea  v. 
Branch  Bank,  8  Port.  lift. 

§  3i.   Scope  and   Extent  of    Liability   in 
GeneraL 

In  GeneraL — In  an  action  on  a  penal 
bond,  the  liability  of  the  sureties  is  the 
same  as  that  of  the  principal;  and  when 
they  are  sued  alone  on  the  bond,  the  fact 
that  they  are  sureties  should  exert  no  in- 
fluence in  the  assessment  of  the  damages. 
Boiling  V.  Tate,  65  Ala.  417. 

A  city  made  proposals  for  building  a 
wall,  providing,  among  other  things,  that 
the  wall  was  to  last  ten  years,  and  requir- 
ing bond,  with  security,  for  the  faithful 
performance  of  the  contract.  J.  W.  un- 
dertook the  work,  and  gave  bond,  with 
surety,  which  recited  most  of  the  terms 
specified  in  the  proposals,  which  were  at- 
tached to  the  bond.  The  bond  concluded 
with,  "Now,  if  the  said  J.  W.  shall  do  ac- 
cordingly all  matters  and  things  as  stated 
in  said  specification  alluded  to,"  etc.,  then 
the  bond  to  be  void.  Held,  that  the  surety 
was  liable  to  the  same  extent  as  the  prin- 
cipal. Ready  v.  City  of  Tuskaloosa,  6  Ala. 
327. 

Knowledge  by  Surety  of  Particular 
Risks  or  Transactions. — ^Where  persons 
have  become  sureties  on  a  bond  condi- 
tioned that  H.  shall  pay  for  goods  to  be 
furnished  to  him,  individually,  and  H. 
forms  a  partnership  with  another,  the 
sureties  are  not  liable  for  the  default  of 
the  firm,  though  they  knew  of  and  con-' 


sented  to  its  formation,  parol  evidence  be- 
ing inadmissible  to  show  such  knowledge 
and  consent,  and  thus  to  vary  the  terms 
of  the  bond.  Crescent  iBrewing  Co.  v. 
Handley,  90  Ala.  486,  7  So.  ^12.  See 
Hart  V.  Clark,  54  Ala.  490. 

§  33.  Commencement  and  Duration  of 
LiabiUty. 

See  ante,  "Duration  and  Termination  of 
Relation  in   General,"  §  30. 

See  post,  "Term  or  Period  Covered," 
§  34. 

§  34.  Term  or  Period  Covered. 
§  35.  —  In  General. 

A  bond  by  a  freight  agent  was  condi- 
tioned for  the  discharge  of  the  duties  of 
his  office,  "during  the  time  he  holds  the 
said  appointment  and  until  he  is  relieved 
therefrom;"  the  appointment  being  re- 
vocable on  notice.  Held,  that  the  sureties 
were  -bound  for  a  default  at  any  time  be- 
fore revocation  or  the  acceptance  of  a  new 
appointment.  Mobile  &  M.  Ry.  Co.  v. 
Brewer,  76  Ala.  135. 

§  36.  —^  Successive  Terms  or  Periods  in 
GeneraL 

Sureties  on  a  bond  conditioned  for  a 
special  agent's  faithfully  paying  over 
moneys  of  a  life  insurance  company,  "so 
long  as  he  shall  continue  their  agent,"  are 
not  bound  for  defaults  committed  by  him 
under  a  subsequent  appointment  as  gen- 
eral agent  of  the  same  company.  Rapier 
V.  Louisiana  Equitable  Life  Ins.  Co.,  57 
Ala.  100;  Moore  v.  Madison  County,  38 
Ala.  670;  Whitworth  v,  Oliver,  39  Ala. 
286. 

Continuance  of  Contracts  after  Expira- 
tion of  Original  Period. — A  lease  was  for 
one  year,  with  "privilege  to  the  lessee  to 
retain  the  house  at  the  same  rent  as  long 
as  she  might  wish."  Held,  that  the  lessee's, 
surety  was  not  bound  beyond  the  year 
without  a  new  agreement  by  him.  Brewer 
V.  Thorp,  35  Ala.  9. 

§  37.  Interest,  Cos1»,  Attorneys'  Fees  and 
Damages. 
Liability  Beyond  Amount  of  Penalty. — 

The  penalty  of  a  bond  limits  the  responsi- 
bility of  one  who  executes  it  as  a  surety, 
and  consequently  he  is  not  liable,  in  the 
event  of  a  breach,  for  interest  upon  the 
penalty.    Ansly  v.  Mock,  8  Ala.  444. 

§  88.  Conditions  of  Liability. 

The  sureties  on  the  official  bond  of  a 
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register  in  chancery  are  not  liable  for  the 
default  of  the  register,  as  to  moneys  paid 
to  him  while  acting  in  the  capacity  of 
probate  judge,  where  such  payment  was 
not  authorized  by  law.  McKee  v.  Griffin, 
66  Ala.  dll.  See  in  general  the  title 
CLERKS  OF  COURTS. 

An  instrument,  addressed  to  plaintiff 
and  signed  by  defendant,  stating  that  L,. 
had  contracted  to  build  a  house  for  de- 
fendant, and  that  any  lumber  used  in  its 
construction,  to  the  amount  of  $200,  would 
be  paid  for  by  defendant,  at  time  of  first 
payment  on  house,  on  presentation  of  or- 
der from  L.,  imposes  no  liability;  no  order 
having  been  obtained  and  presented  be- 
fore such  first  payment,  but  the  house 
having  been  completed  and  L.  paid  in  full 
before  defendant  was  informed  that  plain- 
tiff had  furnished  any  lumber.  Bay  Shore 
Lumber  Co.  v.  Donovan,  42  So.  1014,  149 
Ala.  232. 

A  contractor's  bond  in  the  conclusion  of 
the  first  preamble  recited  that  whereas, 
under  Code  1896,  c.  71,  art.  1,  certain 
liens  are  provided  for  mechanics  and 
materialmen,  any  sum  due  any  such  me- 
chanic, laborer,  or  materialman  might  be 
retained  and  paid  to  him  by  the  owner 
and  proprietor  if  he  wished,  and  should 
be  a  credit  on  the  contract  as  if  paid  to 
the  contractors.  After  a  further  preamble, 
the  obligation  of  the  surety  was  stated  to 
be  to  secure  and  hold  the  owner  harmless 
against  all  such  demands  and  to  release  it 
of  the  necessity  of  inquiring  into  such 
matters  and  from  paying  any  of  such 
claims.  Held,  that  such  provision  did  not 
constitute  a  waiver  by  the  surety  of  so 
much  of  the  construction  contract  as  re- 
quired payments  to  be  made  on  certifi- 
cates and  estimates  of  the  architect.  First 
Nat.  Bank  v.  Fidelity  &  Deposit  Co.  of 
Maryland,  40  So.  415,  145  Ala.  335. 

§  38.  Debt  Secured  and  Payment  Thereof 
by  PrtncipaL 

If  defendant  gave  plaintiff  a  note  to 
cover  money  embezzled  from  him  by  de- 
fendant's son,  plaintiff  agreeing  to  give 
the  son  employment  for  a  named  period, 
and,  with  the  son's  consent,  to  credit  on 
the  notes  a  certain  amount  out  of  his 
wages,  plaintiff  should  credit  the  sums  ac- 
cording to  the  contract,  not  withstanding 
subsequent  embezzlements  by  the  son  for 


which    defendant     was    not    responsible. 
Folmar  v.  Siler,  31  So.  719,  132  Ala.  297. 

§  40.  Property  or  Funds  Covered  and  Dis- 
position Thereof  and  Accounting  by 
Principal. 

Since  it  is  not  to  be  presumed  that  a 
tax  collector  misappropriated  or  embezzled 
taxes  collected  by  him  from  the  mere  fact 
that  he  failed  to  pay  them  over  on  the  set- 
tlement day,  but  the  presumption  is  that 
he  will  pay  on  the  next  settlement  day, 
the  fact  that  the  county  collector  had  taxes 
in  his  hands  or  on  deposit  which  he  had 
collected  and  failed  to  pay  over  on  the 
particular  settlement  day,  after  which  a 
new  bond  was  executed,  did  not  relieve 
the  sureties  thereon  from  liability  for  his 
failure  thereafter  to  account  for  and  pay 
over  the  same  as  required  by  law.  Fidel- 
ity &  Deposit  Co.  of  Maryland  v.  Mobile 
County,  27  So.  386.  124  Ala.   144. 

§  41.  Duties  of  Office  <x  Employment,  and 
Performance  Thereof  by  Principal 

If  an  incorporated  company  receive 
money  on  deposit  without  authority  under 
its  charter,  and  it  is  embezzled  by  an  offi- 
cer of  the  company,  the  surety  on  his  offi- 
cial bond  is  not  liable.  Firemen's  Ins. 
Co.  V.  McMillan,  29  Ala.  147. 

§  42.  Performance  of  Contract  by  Princi- 
paL 

§  48.  —  In  General. 

Where,  a  contract  for  the  sale  of  land  is 
rescinded  by  decree  in  chancery,  a  surety 
of  the  vendee  is  not  liable  for  the  use 
and  occupation  of  the  premises  by  the 
vendee,  where  the  surety  has  never  been 
in  possession  or  received  any  benefit 
therefrom.     Elliott  v.  Boaz,  13  Ala.  535. 

Defendant  sold  plaintiff  a  house  and 
gave  bond,  with  sureties  conditioned  that 
he  should  remove  it  by  a  certain  time  to 
a  lot  owned  by  plaintiff.  The  land  on 
which  the  house  was  situated  was  mort- 
gaged. Held,  that  the  sureties  on  such 
bond  are  not  liable,,  where  the  failure  to 
remove  the  house  was  due  to  the  mort- 
gagee's superior  title  thereto.  Vann  r. 
Lunsford,  91  Ala.  57-6,  S  So.  719. 

§  44.  -^-  Building  Contracts. 

In  GeneraL — Act  Cong.  Aug.  13,  1894. 
provides  that  any  person  who  contracted 
with  the  United  States  for  the  construe- 
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tion  of  any  public  building  shall  execute 
the  usual  penal  t>ond,  with  sufficient  sure- 
ties, with  the  additional  obligations  that 
such  contractors  shall  promptly  make  pay- 
payments  to  all  persons  supplying  him 
labor  and  materials,  and  on  failure  to 
make  such  payments  such  persons  shall 
be  authorized  to  bring  suit  in  the  name 
of  the  United  States .  for  their  use  against 
the  contractor  and  his  sureties  on  the  con- 
tract and  bond.  A  contractor's  bond  pro- 
vided that,  if  he  should  promptly  make 
payments  to  all  persons  supplying  him 
labor  or  materials,  then  the  obligation 
should  be  void;  otherwise,  to  remain  in 
full  force  and  virtue.  Held,  that  the  con- 
tractor's surety  was  not  liable  for  labor 
and  materials  furnished  a  subcontractor, 
since  the  contractor  himself  was  not  lia- 
ble. American  Surety  Co.  of  New  York 
V.  United  States,  28  So.  6e4,  127  Ala.  349. 

A  surety  in  a  building  contractor's  bond 
is  bound  equally  with  the  contractor  for 
the  performance  of  the  contract,  and  is 
equally  responsible  in  damages  for  any 
failure  in  performance,  and  the  surety,  in 
coming  to  the  relief  of  the  contractor,  who 
is  unable  to  carry  out  the  contract  be- 
cause of  financial  embarrassment,  merely 
does  his  duty  to  the  owner,  and  he  does 
not  thereby  furnish  any  new  considera- 
tion for  the  original  contract.  Huntsville 
Elks'  Club  V.  Garrity-Hahn  Bldg.  Co.,  176 
Ala.  128,  57  So.  750. 

i  45.  Acts  Requisite  to  Fix  Liability. 

Necessity  of  Calling  Suretjr's  Atten- 
tion to  Time  Limit  in  Contract. — A  surety 
of  a  building  contractor  is  chargeable  yrith 
knowledge  of  the  terms  of  the  contract 
limiting  the  time  for  the  completion  of 
the  work  and  making  time  of  the  essence, 
and  the  owner  need  not  call  the  surety's 
attention  to  the  time  limit  and  that  he 
will  insist  on  it.  Huntsville  Elks'  Club  v, 
Garrity-Hahn  Bldg.  Co.,  176  Ala.  128,  57 
So.  750. 

"Construction  of  Word,  Immediately ."— 
Where  a  building  contractor's  bond  pro- 
vided that  notice  should  be  given  im- 
mediately to  the  surety  of  any  acts  involv- 
ing its  liability,  the  word  "immediately" 
should  be  construed  to  require  notice 
within  a  reasonable  time.  Fidelity  &  De- 
posit Co.  of  Maryland  v.  Robertson,  34 
So.  933,  136  Ala.  379. 


III.   DISCHARGE   OF   SURETY. 

§  46.  Provisions  of  Contract  of  Surelgr- 
ship  in  General 

Where  a  contract  for  the  construction 
of  a  schoolhouse  by  the  principal  of  the 
bond  sued  on  provided  that  the  town 
should  furnish  a  superintendent  to  super- 
intend the  work  for  the  town,  etc.,  the 
fact  that  the  town,  during  the  continu« 
ance  of  the  work,  dismissed  the  superin- 
tendent and  did  not  employ  another  was 
no  defense  to  an  action  on  the  contract- 
or's bond  unless  injury  resulted  from  such 
failure.  United  States  Fidelity,  etc.,  Co. 
V,  Dothan,  174  Ala.  480,  56  So.  953. 

§  47.  Subsequent  Release  or  Agreement 
in  General 

Where  a  surety  on  a  bond  to  two  exec- 
utors was  told  by  one  of  them,  when  he 
was  urged  to  proceed  against  principal, 
that  the  principal  had  settled  the  matter, 
an-d  the  surety  need  not  trouble  himself 
about  it,  it  was  equivalent  to  saying  that 
the  bond  was  paid  and  discharged.  Wa- 
ters V.  Creagh,  4  Stew.  &  P.  410. 

The  creditor  is  not  estopped  from  show- 
ing the  truth  of  the  matter,  because  he 
may,  under  a  mistaken  view  of  his  legal 
rights,  have  said  that  the  arrangement 
made  with  the  principal  had  discharged 
the  surety.  Royston  v,  Howie,  15  Ala. 
309. 

A  request  by  one  surety  to  withdraw  his 
name,  made  after  delivery  of  the  bond 
and  after  notice  by  the  creditor  to  the 
principal  of  his  acceptance  of  th«  bond, 
and  which  request  is  not  assented  to  by 
the  creditor,  will  not  operate  as  a  release 
of  such  surety.  Saint  v.  Wheeler  &  Wil- 
son Mfg.  Co.,  95  Ala.  362,  10  So.  539. 

Consideration  of  Promise. — A  promise 
by  the  purchaser  of  land  to  his  vendor's 
surety  on  the  title  bond,  when  informed 
by  the  latter  that  the  legal  title  was  not 
in  the  person  named  in  the  bond,  that  he 
would  withhold  the  payment  of  the  pur- 
chase money,  or  would  himself  procure 
a  surrender  of  the  outstanding  legal  title, 
is  without  consideration,  and  not  avail- 
able to  the  surety  as  a  defense  to  an  ac- 
tion on  the  title  bond.  Greene  v.  Allen, 
32  Ala.   215. 

§  4a.  Death  of  Principal 

In  a  suit  against  an  officer  on  his  offi- 
cial  bond,   the   cause    of   action    survives 
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against  the  sureties  on  the  death  of  their 
principal.    Camp  v.  Watt,  14  Ala.  616. 

§  48.  Death  of  Surety. 

As  to  remedies  against  estate  of  de- 
ceased surety,  see  post,  "Remedies  against 
Estate  of  Deceased  Surety,"  §  91. 

The  estate  of  a  deceased  surety  on  a 
guardian's  bond  is  liable  on  the  same  un- 
til the  trust  is  terminated.  Moore  v.  Wal- 
lis,  18  Ala.  458. 

The  death  of  a  surety  on  a  guardian's 
bond  does  not  affect  the  liability  of  the 
estate  of  the  surety  for  the  delinquency  of 
the  guardian.  Moore  v.  Wallis,  18  Ala. 
4&8. 

§   50.    Diversion  of    Instrument    to  Un- 
authorized Purpose. 

§  51.  -^-  Negotiable  Instruments. 

Recovery  in  Name  of  Intended  Cred- 
itor.— ^Where  a  debtor  gives  his  creditor 
a  note,  with  sureties,  payable  to  a  bank, 
under  the  expectation  that  it  will  be  dis- 
counted, the  sureties  are  not  discharged 
by  a  refusal  of  the  bank  to  discount  it; 
but  the  creditor,  or  his  assignee,  may  sue 
in  the  name  of  the  bank.  Planters*  & 
Merchants'  Bank  v.  Blair,  4  Ala.  613. 

§  52.   Change  in  Obligation  or  Duty  of 
PrincipaL 


§  53. 


In  General. 


A  surety  for  the  performance  of  an 
award  made  'by  certain  arbitrators,  named, 
is  discharged  from  his  liability  as  surety 
by  a  substitution,  without  his  consent,  of 
other  persons  as  arbitrators.  Mackay  v. 
Dodge,  5  Ala.  388. , 

But  the  sureties  on  a  claim  bond  are 
not  released  by  the  fact  that,  by  con- 
sent of  the  claimants  and  plaintiffs  in  at- 
tachment, another  claim  suit  is  tried  with 
that  of  the  claimants,  who  are  principals 
in  such  bond,  no  prejudice  having  resulted 
to  the  sureties  by  such  action.  Trieste  v. 
Enslen,  106  Ala.  180,  17  So.  356. 

§  54.  Duties  of  Office  or  Employ- 
ment. 

Performance  of  Additional  or  Different 
Duties. — Sureties  for  the  faithful  perform- 
ance of  a  written  contract  of  employment 
of  their  principal  as  collector  are  not  re- 
lieved from  liability  by  a  subsequent  parol 
agreement  between  the  employee  and  the 
employer's  agent,  imposing  additional  du- 


ties, not  hindering  the  employee's  per- 
formance of  the  duties  originally  a.ider- 
taken,  nor  "by  a  reduction  of  his  compen- 
sation, there  being  no  new  consideration 
therefor,  nor  evidence  of  the  employer's 
approval,  nor  by  allowing  him  to  retain 
his  compensation  out  of  collections,  the 
contract  being  silent  as  to  the  manner  of 
payment.  Saint  v.  Wheeler  &  Wilson 
Mfg.   Co.,  95  Ala.  362,   10  So.  539. 


§  55. 


Provisions  of  Contracts  in  Gen- 


eral 


The  first  and  second  mortgagees  of 
land,  to  enable  the  mortgagor  to  obtain 
a  loan  from  a  building  association,  in- 
dorsed on  the  record  of  the  respective 
mortgages  an  agreement  that  said  mort- 
gage should  be  subordinate  to  the  lien  of 
a  third,  executed  to  the  building  associa- 
tion. At  the  time  of  obtaining  said  loan 
the  mortgagor  pledged  100  shares  of  stock 
which  he  held  in  the  association,  on  which 
he  was  to  pay  $40  per  month  for  seven  or 
eight  years.  About  three  years  later  the 
mortgagor  surrendered  his  stock  to  the 
association,  and  received,  in  lieu  thereof, 
75  shares  of  another  series,  on  which  he 
was  to  pay  $30  per  month  for  seven  or 
eight  years,  and  he  gave  a  new  mortgage 
on  the  property  to  secure  the  balance  of 
the  loan,  it  being  understood  that  the  new 
arrangement  should  supplant  the  first  one. 
Held,  that  the  first  and  second  mortgages 
stood  in  the  position  of  sureties,  and  the 
change  in  the  contract  released  them  from 
this  agreement  to.  allow  priority  to  the 
claims  of  the  association.  Moses  v.  Home 
Bldg.  &  Loan  Ass'n,  100  Ala.  465.  14  So. 
412. 

Addition  to  Note— "With  Interest  at  4 
Per  Cent.'' — A  surety  is  discharged 
by  an  addition  to  the  note,  without  his 
consent,  of  the  words  "with  interest  at  4 
per  cent."  Glover  v.  Robbins,  49  Ala.  219. 
See  White  v.  Hass,  32  Ala.  430. 

§  5^  Provisions  of    Building    Con- 
tracts. 

Additional  Work. — Where  a  building 
contract  authorized  alterations  and  addi- 
tions, the  fact  that  additions  were  made 
did  not  release  the  contractor  and  his 
surety  from  liability  for  failure  to  per- 
form other  provisions  of  the  contract. 
Fidelity  &  Deposit  Co.  of  Maryland  v. 
Robertson,   34   So.   933,   136  Ala.  379. 


127 


Principai.  and  Surety 


§§  57-60  (1) 


§  57.  Chani^e  in  Parties  to  Obligation  Se- 
cured. 

A  contract  of  suretyship  in  form  of  a 
bond  to  a  sheriff  in  a  claim  suit  is  not  vi- 
tiated as  to  the  sureties  who  have  signed 
and  delivered  it  to  the  sheriff  by  the  act 
of  the  latter  in  procuring  subsequently  the 
signature  of  another  surety.  Anderson  v, 
Bellinger,  87  Ala.  334,  6  So.  82. 

§  5a.  Extension  of  Time  for  Payment  or 
Other  Performance. 

As  to  consent  of  surety  to  extension, 
sec  post,  "Consent  by  Surety  to  Transac- 
tions between  Creditor  and  Principal," 
§77. 


§  ra. 


In  General. 


§  59  (1)  In  General. 

Where  a  creditor,  by  a  valid  and  binding 
agreement  between  himself  and  the  prin- 
cipal debtor,  without  the  consent  of  the 
surety,  extends  the  time  of  payment,  and 
thus  ties  up  the  hands  of  the  creditor, 
the  surety  is  thereby  discharged.  Ellis 
r.  Bibb,  %  Stew.  63;  Comegys  v.  Booth,  3 
Stew.  14;  Everett  v.  United  States,  6  Port. 
166;  Inge  v.  Branch  Bank,  8  Port.  108;  Cox 
V.  Mobile  &  G.  R.  Co.,  44  Ala,  611,  cited 
in  note  in  53  L.  R.  A.  317;  Cox  v.  Mobile, 
etc.,  R.  Co.,  37  Ala.  320. 

Delay  or  Foreclosure  in  Bringing  Suit — 
When  the  holder  of  a  note  enters  into  an 
agreement  with  the  principal  debtor  that  he 
will  not  sue  a  surety  until  after  a  certain 
time,  if  the  principal  will  engage  to  pay 
all  costs  and  lawyer's  fees,  this  will  not 
discharge  the  surety.  Armstead  v, 
Thomas,  9  Ala.  586. 

Delay  or  Foreclosure  after  Judgment. — 
Even  after  a  judgment  against  the  prin- 
cipal, any  agreement  made  with  him  by 
the  creditor,  without  the  assent  of  the 
surety,  which  defers  payment,  or  in  any 
wise  impairs  the  recourse  of  the  surety 
against  the  principal,  will  discharge  the 
surety.     Carpenter  v.  Devon,  6  Ala.  718. 

But  see  Fletcher  r.  Gamble,  3  Ala.  335, 
when  it  was  held  that  if  the  principal  con- 
fess judgment  at  the  first  term,  with  stay 
of  executoin  until  the  second  term,  and  it 
appears  that  in  the  ordinary  course  of 
the  business  of  the  court  a  judgment  could 
not  have  been  obtained  before  the  second 
term,  no  time  is  given  which  aflfects  the 
liability  of  the  surety. 

A  bank  obtained  a  judgment  against  an 


accommodation  indorser,  and  levied  an 
execution  upon  his  property.  The  drawer 
of  the  bill  proposed  to  the  bank  to  pay 
the  judgment  by  installments  of  10  per 
cent  every  60  days.  The  bank  consented, 
and  suspended  the  execution.  The  first 
installment  only  was  paid.  Held,  that  the 
surety  was  not  discharged  by  this  agree- 
ment.   Wilson  V.  Bank,  9  Ala.  847. 

Benefit  or  Prejudice  of  Surety  by  Ex- 
tension.— Where,  by  agreement  between 
the  creditor  and  principal  debtor,  founded 
on  valuable  consideration,  the  day  of  pay- 
ment of  a  bill  or  note  is  postponed,  it  is 
such  an  alteration  of  the  contract  as  dis- 
charges the  surety,  without  regard  to  the 
time  of  the  extension,  or  whether  it  has 
operated  to  the  prejudice  of  the  surety  or 
not.  Haden  v.  Brown,  18  Ala.  641.  See 
Mackay  v.  Dodge,  5  Ala.  388. 

§  59  (S)   E£Fect  of  Indemnity  to  Surety. 

Where  the  principal  debtor  has  amply 
indemnified  the  surety  by  mortgage,  an 
agreement  by  the  creditor  with  the  princi- 
pal debtor  to  extend  the  time  of  credit 
does  not  discharge  the  surety.  'Chilton  v. 
Robbins,  4  Ala.   223. 

§    60.    Requisites    and    Validity    of 

Agreement  in  General. 

§  60  (1)  In  GeneraL 

A.,  being  indebted  to  a  bank,  made  a 
proposition  to  the  bank  to  discharge  the 
same  in  state  stock  at  a  future  time,  and 
the  bank  agreed  to  the  proposition,  if 
modified  in  manner  stated  by  them.  A. 
never  gave  notice  to  the  bank  of  the  ac- 
ceptance of  its  terms.  Held,  that  there 
was  no  agreement  binding  on  the  parties, 
and  that  A.'s  sureties  were  not,  therefore, 
discharged  by  it.  Branch  Bank  v.  Robin- 
son, 5  Ala.  623. 

Usurious  Contract.  —  An  executory 
agreement  to  extend  the  time  of  pay- 
ment in  a  promissory  note  in  considera 
tion  of  usurious  interest  is  invalid,  and 
will  not  discharge  a  surety  thereon.  Cox 
V.  Mobile,  etc.,  R.  Co.,  37  Ala.  320. 

A  usurious  contract  by  a  debtor  to  pay 
his  creditor  for  delay  will  not  discharge 
the  surety,  unless  the  money  is  paid,  be- 
cause such  contract  is  void.  Kyle  v.  Bos- 
tick,  10  Ala.  589. 

A  usurious  contract  with  the  principal 
debtor  to  give  day  of  payment  will  not 
discharge  his  surety,   although  the   delay 
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is  actually  given  in  ipursuance  of  the  con- 
tract.    Gilder  v,  Jeter,  11  Ala.  25«. 

§  60  (S)  Taking  New  or  Additional  Ob- 
ligation. 

Mortgage  or  Collateral  Security.— Tak- 
ing the  principal's  note  for  a  debt  past 
due,  payable  one  day  after  date,  and  a 
mortgage  to  secure  the  same,  is  not  an 
extension  of  the  debt,  discharging  the 
sureties.  Mobile  &  M.  Ry.  Co.  v.  Brewer, 
76  Ala.  135. 

A  vendee  of  lots,  who  had  given  his 
notes  for  the  price,  assigned  the  bond  for 
title  to  one  whose  promise  to  pay  the 
notes  was  accepted  by  the  vendor;  the 
original  vendee  becoming  surety  for  the 
subvendee.  After  maturity  of  the  first 
note,  and  before  maturity  of  the  others, 
the  subvendee,  without  the  knowledge  of 
the  original  vendee,  made  two  new  notes 
for  the  amounts  of  the  original  notes,  with 
interest  One  of  the  new  notes  was  pay- 
able before  maturity  of  the  last  original 
note,  and  the  other,  which  exceeded  the 
principal  of  all  the  original  notes,  was 
payable  in  installments;  the  first  install- 
ment falling  due  after  maturity  of  the 
last  original  note.  Held  to  extend  time 
of  payment  of  the  original  notes  so  as  to 
release  the  original  vendee.  Ely  ton  Co. 
V.  Hood,  25  So.  745,  131  Ala.  573. 

§  01,  Agreement  for  Definite  Time. 

In  General^-Where  the  time  of  pay- 
ment of  a  note  was  extended,  by  a  new 
contract  between  the  holder  and  the  prin- 
cipal founded  on  a  good  consideration, 
without  the  consent  of  the  surety,  held, 
that  the  surety  was  discharged  thereby, 
although  no  other  day  of  payment  was 
fixed.  Cox  r.  Mobile,  etc.,  R.  Co.,  37  Ala. 
320. 

Suspension  of  Legal  Proceedings  or 
Stay  of  Execution. — A  creditor,  having  in- 
stituted suit  against  the  principal  debtor 
and  his  surety,  afterwards,  without  the 
knowledge  or  consent  of  the  surety, 
agreed  with  the  principal,  on  his  paying 
a  portion  of  the  interest  due  and  the  costs, 
to  dismiss  the  suit  and  indulge  him  fur- 
ther, without  specifying  any  day  or  time 
to  which  indulgence  was  to  be  given. 
The  agreement  was  carried  into  effect, 
and  the  suit  dismissed.  The  principal 
debtor  was  afterwards  adjudged  a  bank- 
rupt, and  obtained  a  discharge  before  the 
present  suit     Held,  that  the   surety  was 


not  thereby  discharged,  unless  he  was  in 
fact  injured  by  the  agreement  between 
the  principal  debtor  and  the  creditor. 
David  V.  Malone,  48  Ala.  438. 

§  OS.  — •  Duration  of  Extension* 

However  short  the  time  of  extension 
of  payment,  it  will  be  sufficient  to  dis- 
charge a  security,  if  the  creditor  by  his 
own  contract  deprived  himself  of  the  le- 
gal right  to  proceed  against  the  princi- 
pal for  any  period  of  time.  Comegys  v. 
Booth,  3  Stew.  14. 


§  68. 


Consideration. 


As  to  requests  and  validity  of  agree- 
ment in  general,  see  ante,  "In  General," 
§  60  (1).  As  to  taking  new  or  additional 
security,  see  ante,  "Taking  New  or  Addi- 
tional Obligation,"  §  60  (2). 

§  63  (1)  Necessity  in  GeneraL 

An  agreement  between  a  creditor  and 
the  principal  debtor  extending  the  time 
of  payment  or  performance  does  not  re- 
lease the  surety,  where  there  is  no  con- 
sideration for  the  agreement  Buckalew 
V,  Smith,  44  Ala.  658;  Howie  t/.  Edwards, 
97  Ala.  649,  11  So.  748,  citing  Bank  v. 
Godden,  15  Ala.  616;  Caller  v.  Vivian,  8 
Ala.  903;  Agee  z/.  Steele,  8  Ala.  948. 

A  direction  by  the  plaintiff  to  the  sher- 
iff, without  consideration,  to  stay  pro- 
ceedings on  an  execution  against  the 
principal  debtor,  does  not  discharge  the 
surety  from  the  payment  of  the  debt 
Sawyer  v,  Bradford,  6  Ala.  572;  Royston 
V.  Howie,  15  Ala.  309. 

A  gratuitous  indulgence,  given  by  the 
plaintiff  to  the  principal  after  the  recov- 
ery of  a  judgment  against  him,  will  not 
discharge  the  surety.  Sawyer's  Adm'r  v. 
Patterson,  11  Ala.  523. 

A  direction  by  a  creditor  to  suspend 
proceedings  upon  an  execution  against 
the  principal  debtor  until  further  orders, 
no  levy  having  been  made  and  there  be- 
ing no  consideration  for  the  delay,  does 
not  release  a  surety.  Hetherington  v. 
Branch  Bank,  14  Ala.  .68. 

Sureties  for  the  faithful  performance  of 
a  written  contract  of  employment  of  their 
principal  as  collector  are  not  discharged 
by  the  agreement  of  the  employer  to  wait 
for  payment,  made  without  consideration. 
Saint  V,  Wheeler  &  Wilson  Mfg.  Co.,  95 
Ala.  362,  10  So.  539. 
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§  63  (S)   Sufficiency  of  Consideration  in 
General. 

A.,  having  a  judgment  against  B.,  ver- 
bally agreed  with  him  that  he  would  bid 
off  the  land  of  B.,  subject  to  an  agreement 
to  be  afterwards  entered  into  between 
them.  Shortly  afterwards  they  met  and 
ascertained  the  amount  due  from  B.  to  A., 
including  the  note  here  sued  on,  and  it 
was  then  agreed  in  writing  that  B.  should 
have  two  years  to  pay  the  debt,  by  four 
equal  installments,  and  that,  upon  the 
pa>Tnent  of  the  debt,  A.  would  convey  the 
land  to  B.  6.  failed  to  pay  the  install- 
ments, and,  by  consent  of  B.,  A.  sold  the 
land.  Held,  that  the  written  agreement 
was  void  for  want  of  consideration;  that 
it  was  a  mere  gratuitous  promise,  which 
A.  might  have  disregarded,  and  brought 
suit  immediately  for  the  recovery  of  the 
debt,  and  therefore  -did  not  exonerate  the 
surety.     Agec  v.  Steele,   8   Ala.  94«. 

Where  the  principal  debtor,  about  a 
month  before  the  maturity  of  the  note, 
conveys  to  the  holder  property  apparently 
sufficient  to  satisfy  the  debt,  on  an  agree- 
ment that  no  suit  shall  be  brought  on  the 
note  within  five  years,  such  agreement, 
being  founded  on  a  sufficient  considera- 
tion, discharges  nonassenting  sureties. 
State  Branch  Bank  v.  James,  9  Ala.  949. 

§  63  (3)  Payment  of  Interest. 

.As  to  extension  for  definite  time  on  pay- 
ment of  interest  in  advance,  see  ante, 
"Agreement  for  Definite  Time,"  §  M. 

Where  one  of  the  makers  of  a  note  tes- 
tified in  an  action  thereon  that  he  told 
plaintiff  that  he  would  give  it  with  the 
other  defendant  "as  surety,"  and  there 
was  evidence  that,  without  the  latter's 
consent,  plaintiff  agreed  to  extend  the 
time  of  maturity  in  consideration  of  the 
premature  payment  of  interest,  the  court 
erred  in  giving  a  general  instruction  for 
plaintiff,  and  should  have  charged,  as  re- 
quested by  defendants,  that  if  one  of  the 
defendants,  to  plaintiff's  knowledge, 
signed  the  note  as  surety,  and  plaintiff, 
!or  a  valuable  consideration,  without  his 
consent,  agreed  to  extend  the  time  of 
payment  for  a  definite  time,  the  surety 
^as  thereby  released,  since  the  payment 
of  interest  in  advance  was  a  consideration 
that  would  support  such  promise.  Scott 
'•  Scruggs,  95  Ala.  383,  11  So.  215. 
S  Q  (4)  Payment  of  Usurious  Interest 


Whether,  if  the  usury  is  actually  paid 
at  the  time  of  agreement  to  extend  the 
time  of  payment  of  a  note,  there  is  such 
a  valid  contract  for  extension  as  will  dis- 
charge the  surety,  quaere.  Cox  v.  Mobile 
etc.,  R.  Co.,  37  Ala.  320. 

§  83  (5)  Part  Payment  of  Principal. 

The  performance  of  an  unqualified  le- 
gal obligation  by  the  payment  of  part  of 
the  amount  due  upon  a  promissory  note 
is  not  a  valid  consideration  to  support  an 
agreement  for  the  extension  of  payment 
of  the  remainder,  so  as  to  discharge  sure- 
ties on  the  note.  Hughes  v.  Southern 
Warehouse  Co.,  94  Ala.  613,  10  So.  133. 
See  David  v.  Malone,  48  Ala.  428;  Haden 
V.  Brown,  18  Ala.  641. 

§  64.    Judgment  and   Execution    against 
Principal. 

Effect  of  Recovery  of  Judgment  against 
Principal. — In  debt  on  a  penal  bond  con- 
ditioned for  the  obligor's  faithfulness  in 
the  discharge  of  his  duties  as  secretary 
of  an  insurance  company,  a  plea  by  the 
surety  that  the  company  had  waived  the 
tort  and  sued  the  principal  in  assumpsit 
for  the  amount  of  his  embezzlements,  and 
recovered  judgment  against  him,  is  bad 
on  demurrer.  Fireman's  Ins.  Co.  v.  Mc- 
Millan, 29  Ala.  147,  cited  in  notes  in  40  L. 
R.   A.,   N.   S.,   701,  704,  722. 

Agreement  as  to  Entry  of  Judgment. — 
The  assignee  of  an  insolvent  debtor,  hav- 
ing obtained  possession  of  the  property, 
under  claim  bonds,  from  the  sheriff  who 
had  attached  it,  afterwards  agreed  with 
the  attaching  creditors  that  one  of  the 
claims  should  be  tried,  and  the  verdict 
rendered  therein  made  conclusive  as  to  all 
the  others.  Held,  that  such  agreement 
did  not  release  the  sureties  on  the  claim 
bonds.  Jaffray  v.  Smith,  106  Ala.  112,  17 
So.  218. 

§  65.  Payment  or  Other  Satisfaction  by 
Principal. 

See  post,  "Discharge  of  Principal  with- 
out Payment  or  Satisfaction,"  §  70;  "Pay- 
ment or  Other  Satisfaction  by  Surety," 
§  80. 

Form  and  Sufficiency  of  Payment  in 
General — The  payee  of  a  note  brought  an 
action  thereon  for  the  use  of  a  third  per- 
son, who  had  become  its  proprietor, 
against  one  of  the  promisors,  a  surety; 
the    consideration  of    the  note    being  the 
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sale  of  a  tract  of  land  by  the  payee  to 
the  principal  maker.  At  the  time  of  the 
sale  there  was  an  unsatisfied  judgment 
against  the  vendor,  operating  as  a  lien  up- 
on the  land,  and  this  judgment  the  bene- 
ficial plaintiff  authorized  the  principal  to 
discharge,  and  promised  to  allow  it  as 
credit  against  the  note,  and  it  was  ac- 
cordingly discharged.  Held,  that  the 
promise  to  the  principal  inured  to  the 
surety  and,  eo  instante  it  was  made,  ex- 
tinguished the  note  pro  tanto.  Cole  v. 
Justice,  8  Ala.  7^3. 

Tender  of  Paynaent. — An  informal  ten- 
der by  the  debtor,  while  insolvent,  if  not 
accepted  by  the  creditor,  discharges  the 
surety.  Life  Ass'n  of  America  v.  Neville, 
TO  Ala.  517. 

Operation  and  Effect  of  Payment. — A 

release  of  a  surety  on  a  guardian's  bond, 
by  paying  an  amount  less  than  the  de- 
cree, does  not  operate  as  a  full  discharge 
of  the  principal;  but  he  is  entitled  to  a 
satisfaction  of  the  decree  pro  tanto,  and 
is  liable  to  reimburse  the  surety  for  the 
amount  so  paid.  Carroll  v.  Corbitt,  57 
Ala.  «79. 

§  66. Application  of  Payments. 

As  between  Different  Obligations  of 
Same  Principfd. — ^Where  a  factor  sells 
goods  and  appropriates  the  proceeds  to 
his  account  against  the  principal,  without 
objection  by  the  latter,  the  surety  of  the 
principal  for  the  payment  of  a  demand  of 
equal  dignity  to  the  factor,  when  sued  by 
the  latter,  can  not  object  that  the  appro- 
priation was  not  so  made  as  first  to  re- 
lieve him  from  liability.  Martin  v.  Pope, 
6  Ala.  532. 

A  factor  credited  his  principal  with  the 
proceeds  of  goods  sold,  afterwards  paid 
him  a  part  thereof,  then  sold  for  him 
other  goods  to  a  much  greater  amount. 
Held,  that  a  surety  of  the  principal,  in 
an  action  by  the  factor,  could  not  claim 
a  deduction  from  his  liability  for  the  sum 
credited  and  afterwards  paid  over.  Mar- 
tin V.  Pope,  6  Ala.  532. 

Where  several  debts  are  secured  by 
mortgage,  for  some  of  which  debts  there 
are  sureties,  the  mortgagor  being  the 
principal,  on  a  sale  of  the  mortgaged 
property  that  portion  of  the  proceeds  ap- 
plicable to  the  debt  on  which  the  sure- 
ties are  bound  will  be  credited  as  a  pay- 
ment pro  tanto  on  the  debt,  and  the  sure-  i 


ties   to  that  amount  discharged.     Fielder 
V.  Varner,  45  Ala.  429. 

§  67.  Release  or  Loss  of  Other  Securities. 

§  67  (1)  In  General. 

The  doctrine  of  substitution  rests  upon 
the  basis  of  equity  and  benevolence;  and 
the  creditor,  who  has  disabled  himself 
from  yielding  up  to  the  surety  the  means 
of  reimbursement  which  he  had,  is  not  to 
be  injured,  provided  he  acted  without 
knowledge  of  the  rights  of  others,  and 
with  good  faith  and  just  intentions.  Gal- 
ium V,  Emanuel,  1  Ala.  23. 

Agreements  Respecting  Securities. — A 
husband,  by  his  will,  made  his  wife  his 
principal  legatee,  and  after  -his  death  she. 
for  a  time,  administered  'his  estate,  but 
not  until  it  was  finally  settled.  On  her 
resignation,  H.,  as  administrator  de  bonis 
non  with  the  will  annexed,  was  appointed 
to  succeed  her,  and  on  her  final  settle- 
ment of  her  administration  a  judgment 
was  rendered  against  her  in  the  probate 
court  for  $5,924.  To  secure  the  payment 
of  this  judgment,  she  conveyed  her  es- 
tate in  the  -hands  of  the  administrator  de 
bonis  non.  to  a  trustee,  for  the  benefit  of 
her  sureties,  of  which  the  administrator 
de  bonis  non  had  due  notice.  Held  that, 
if  the  administrator  de  bonis  non  paid  out 
the  funds  thus  in  his  hands  to  the  widow 
without  the  consent  of  the  sureties,  to  the 
extent  of  the  amount  thus  paid  out  the 
judgment  would  be  discharged  against  the 
sureties;  and,  if  the  amount  thus  paid  out 
was  sufficient  to  discharge  the  whole  of 
the  decree,  equity  would  interpose  to  re- 
lease the  sureties  from  further  payment 
of  the  judgment.  Henderson  v.  Huey,  45 
Ala.  275. 

Notice  by  Surety. — If  a  company  does 
not  actually  fix  its  lien  upon  the  stock  of 
a  stockholder  who  is  its  debtor,  by  refus- 
ing to  permit  its  transfer,  and  no  requisi- 
tion is  made  upon  the  company  by  the 
surety  on  such  debt  to  refuse  to  permit 
its  transfer  for  his  protection,  the  com- 
pany may  allow  the  transfer  to  be  made 
without  losing  any  right  against  the 
surety.  Perrine  v.  Fireman's  Ins.  Co.,  22 
Ala.  575. 

§  67   (2)    Acts  Constituting    Release    or 
Loss  of  Securities  in  GeneraL 

Where  a  creditor  relinquishes  any  se- 
curity for  the  debt  upon  the  property  of 
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the  debtor,  a  surety  for  the  debt  is  dis- 
charged pro  tanto.  'CuUum  v.  Emanuel, 
1  Ala.  23. 

When  a  bond  for  title  is  given  by  the 
vendor  to  the  purchaser,  and  notes  with 
sureties  given  for  the  purchase  money,, 
the  sureties  are  not  discharged,  in  conse- 
quence of  the  title  being  conveyed  by  the 
vendor,  without  payment  of  the  notes. 
Woodward  v,  Clegge,  8  Ala.  317. 

When  a  creditor  has  in  his  possession 
money  or  property  of  the  principal  debt- 
or's which  he  may  rightfully  retain  and 
appropriate  to  the  satisfaction  of  his  debt, 
without  violating  any  duty  or  subjecting 
himself  to  an  action,  and,  instead  of  re- 
taining it,  he  suffers  it  to  pass  into  the 
hands  of  the  principal,  the  surety  is  there- 
by to  that  extent  discharged.  Perrine  v. 
nrcman's  Ins.  Co.,  22  Ala.  575. 

Discharge  of  Attachment  or  Execution. 
—When  an  execution,  which  has  been 
levied  on  property  of  the  principal  debt- 
or sufficient  to  satisfy  it,  is  returned  by 
order  of  the  plaintiff,  and  the  property 
released,  the  surety  is  discharged.  State 
Bank  v.  Edwards,  20  Ala.  512;  Winston 
r.  Yeargin,  50  Ala.  340. 

'The  decisions  of  this  court,  in  respect 
to  the  discharge  of  a  surety  on  account 
of  the  interference  of  the  creditor  to  pre- 
vent the  collection  of  the  debt,  are  not 
entirely  harmonious.  Previous  to  the 
case  of  State  Bank .  v.  Edwards,  20  Ala. 
512,  the  ruling  was,  that  the  surety  was 
not  discharged  by  a  return  of  an  execu- 
tion against  the  principal  debtor,  by  or- 
der of  the  creditor,  when  it  appeared 
there  was  property  of  the  principal  which 
could  have  been  levied  on,  sufficient  to 
pay  the  debt,  and  that  he  afterwards  be- 
came insolvent.  Bank  v.  Godden,  15  Ala. 
516;  Caller  v.  Vivian,  8  Ala.  903;  Sawyer 
r.  Bradford,  6  Ala.  572.  In  the  case  of 
the  State  Bank  v.  Edwards,  supra,  it  was 
broadly  decided,  that  when  an  execution, 
which  has  been  levied  on  property  of  the 
principal  debtor  sufficient  to  satisfy  it,  is 
returned  by  order  of  the  plaintiff,  and  the 
property  released,  the  surety  is  dis- 
charged." Winston  v.  Yeargin,  50  Ala. 
340,  341. 

A  judgment  creditor  is  not  bound  to 
active  diligence  to  enable  him  to  hold  a 
security  liable,  and  it  is  no  defense  for  a 
snrety  that  the  sheriff  returned  the  prop- 
erty   levied  on   to   the   principal    debtor. 


Vho  soon  after  became  insolvent.  State 
Bank  v,  Godden,  15  Ala.  616.  See  Caller 
V,  Vivian,  8  Ala.  903;  Sawyer  v.  Bradford, 
«  Ala.  572. 

"No  agreement  will  have  the  effect  to 
exonerate  the  surety  which  is  not  bound 
on  a  valuable  consideration,  and  does  not 
disable  the  creditor  from  proceeding  to 
collect  the  demand.  Ellis  v.  IBibb,  Z 
Stew.  63;  Pyke  v.  Searcy,  4  Port.  52,  61; 
Agee  V.  Steele,  S  Ala.  948,  WO."  Bank  v. 
Godden,  15  Ala.  616,  617. 

§  68.  Release  of  Co-surety. 

In  General. — A  request  by  one  surety 
to  withdraw  his  name,  made  after  deliv- 
ery of  the  bond  and  after  notice  by  the 
creditor  to  the  principal  of  his  accept- 
ance of  the  bond,  and  wliich  request  is 
not  assented  to  by  the  creditor,  will  not 
operate  as  a  release  of  the  other  sureties, 
who  became  sureties  on  the  condition  that 
he  should  join  with  them.  Saint  v. 
Wheeler  &  Wilson  Mfg.  Co.,  95  Ala.  362, 
10  So.  539. 

Reservation  of  Rights  against  Co- 
surety.— A  release  by  the  creditor  for  a 
valuable  consideration  of  one  of  several 
co-sureties  on  a  bond  is  a  release  of  the 
other  sureties  to  the  extent  of  his  liabil- 
ity to  them  for  contribution,  though  the 
release  contains  a  stipulation  that  it  ''is 
not  in  any  manner  to  affect  or  operate 
as  a  discharge  of  the  liabilities  of  the 
other  obligors  in  said  bond,  or  to  affect 
or  discharge  any  action  or  right  of  action 
against  them."  Jemison  v.  Governor,  47 
Ala.  390. 

Extent  of  Discharge. — A  release  by  the 
creditor,  for  valuable  consideration,  of 
one  of  several  co-sureties  on  a  penal 
bond,  is  not  a  release  or  discharge  of  the 
others,  except  to  the  extent  of  his  lia- 
bility to  them  for  contribution,  under 
Rev.  Code,  §  3072,  when  some  of  them  are 
insolvent.  Jemison  v.  Governor,  47  Ala. 
390. 

§  68.  Unauthorized  Payment  to  Principal. 

In  General — Where  the  obligee  In  a 
bond  for  title  is  notified  by  the  surety  of 
tfhe  principal  obligor  that  the  title  is  not 
in  the  person  named  in  the  condition  of 
the  bond,  and  promises  such  surety,  on 
his  request,  not  to  pay  the  purchase 
money  until  the  title  is  arranged,  but 
afterwards,    in    violation   of   his   promise, 
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pays  it,  when  he  could,  consistently  with 
his  contract,  have  retained  it,  the  surety, 
in  a  suit  on  the  bond,  can  reduce  the  dam- 
ages to  the  extent  of  the  purchase  money. 
Allen  V.  Greene,   19  Ala.  34. 

A  life  insurance  company,  holding  the 
note  of  a  deceased  policy  holder  for 
money  loaned,  and  knowing  that  his  es- 
tate was  insolvent  and  that  the  note  was 
signed  by  a  surety,  paid  the  money  due 
on  the  policy  to  his  personal  representa- 
tive, to  whom  it  was  payable  by  the  terms 
of  the  policy,  although  the  latter  offered 
to  deduct  the  amount  due  on  the  note,  or 
to  receive  the  note  in  part  payment.  Held, 
that  the  surety  was  thereby  discharged. 
White's  Adm'r  v.  Life  Ass'n  of  America, 
63  Ala.  419. 

Building  Contracts. — A  provision  in  a 
building  contract  authorizing  the  reserva- 
tion of  15  per  cent  of  estimated  earnings 
until  full  performance  of  the  contract  was 
solely  for  the  benefit  of  the  owner,  which 
he  was  entitled  to  waive,  as  against  the 
contractor's  surety,  in  the  absence  of  any 
provision  of  the  bond  to  the  contrary. 
Fidelity  &  Deposit  Co.  of  Maryland  v. 
Robertson,  34  So.  933,  136  Ala.  379. 

Pending  performance  of  a  contract  for 
the  construction  of  a  building  for  a  bank, 
the  bank  kept  one  general  account  with 
the  contractor,  which  was  frequently 
overdrawn  to  the  amount  of  several 
thousand  dollars  over  the  entire  amount 
due.  On  one  occasion  the  bank's  presi- 
dent notified  the  contractor  that  the  bank 
had  paid  him  more  than  the  entire  con- 
tract price.  The  account  was  paid  only 
by  crediting  architect's  estimates  of  the 
progress  of  the  work  as  they  were  re- 
turned from  time  to  time.  Held,  that 
such  advancements  did  not  constitute  a 
loan  from  the  bank  to  the  contractor,  but 
operated  as  payments  on  the  construction 
contract,  in  violation  of  its  provisions  re- 
quiring payments  to  be  made  only  on 
architect's  certificates  and  estimates. 
First  Nat.  Bank  v.  Fidelity  &  Deposit  Co. 
of  Maryland,  40  So.  415,  145  Ala.  335. 

Where  a  building  contract  and  bond 
executed  at  the  same  time  required  pay- 
ments to  be  made  to  the  contractor  on 
certificates  and  estimates  of  the  architect, 
from  which  a  percentage  should  be  re- 
served until  completion  and  acceptance 
of  the  work,  but  by  an  arrangement  be- 
tween the  owner  and  contractor,  without 


the  surety's  consent,  the  contractor  was  j 
permitted  to  overdraw  his  account,  so 
that  considerable  amounts  were  paid  to 
him  without  any  certificates  and  without 
retention  of  the  percentage  required,  the 
owner  trusting  to  the  certificates  and  es- 
timates to  be  credited  on  the  general  ac- 
count, such  conduct  constituted  a  depart- 
ure from  the  contract  which  discharged 
the  obligation  of  the  surety.  First  Nat. 
Bank  v.  Fidelity  &  Deposit  Co.  of  Mary- 
land, 40  So.  415,   145  Ala.  335. 

§  70.  Discharge  of  Principal  without  Pay- 
ment or  Satisfaction. 

In  GeneraL — As  a  general  rule,  in  all 
cases  of  joint  contract,  the  extinction  of 
the  liability  of  the  principal  is  an  extinct- 
tion  of  the  liability  of  the  surety  also. 
McBroom  v.    Governor,   6   Port.   32. 

The  general  rule  that  the  liabiliy  of  the 
surety  can  not  exceed  that  of  the  prin- 
cipal does  not  apply  where,  without  the 
fault  or  procurement  of  the  creditor,  the 
law  reduces  or  absolves  the  liability  of 
the  principal.  In  such  a  case  t^e  princi- 
pal's defense  is  personal,  and  does  not 
affect  the  surety's  liability.  Phillips  i'. 
Wade,  66  Ala.  53;  McBroom  v.  Governor, 
6  Port.  32. 

Judgment  in  Favor  of  Principal. — The 
sureties  in  an  injunction  bond  can  not  be 
subjected  to  a  statutory  judgment  when 
two  of  their  principals  are  relieved  from 
the  judgment  by  the  chancellor's  decree. 
The  bond,  in  such  case,  does  not  have  the 
effect  of  a  judgment.  Hill  v.  McKenzie, 
39  Ala.  314. 

Where  a  tax  collector  executed  an  ad- 
ditional bond  on  requisition  of  the  grand 
jury,  as  required  by  Code  1876,  §§  1S4- 
190,  on  which  was  one  new  surety  besides 
those  on  his  original  bond,  and  a  sepa- 
rate action  was  brought  on  each  for  the 
same  breaches, — a  judgment  for  defend- 
ants on  the  first  bond  discharged  the  prin- 
cipal and  sureties  on  the  second.  State 
V.  Parker,  72  Ala.  181. 

§  71.  Failure  to  Terminate  Employinent 
or  Contract  after  Default 

Sureties  for  the  faithful  performance  of 
a  written  contract  of  employment  of  their 
principal  as  collector  are  not  discharged 
by  mere  indulgence  by  the  employer,  or 
by  his  forbearance  in  enforcing  the  lia- 
bility of  the  employee  for  an  embezzle- 
ment, or  by  an  agreement,  made  without 
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their  knowledge,  without  consideration, 
whereby  the  employer  agrees  to  wait  for 
payment.  But  where,  after  knowledge  of 
such  dishonesty,  the  employer's  agent, 
having  supervision  of  the  employee  and 
of  all  matters  embraced  in  the  contract, 
which  contains  a  provision  for  its  deter- 
mination at  pleasure,  continues  the  em- 
ployment, without  notice  to  the  sureties, 
and  commits  other  funds  to  the  employee, 
which  are  likewise  converted,  such  sure- 
ties are  not  liable  for  the  employee's  de- 
fault during  the  subsequent  service.  Saint 
V.  Wheeler  &  Wilson  Mfg.  Co.,  95  Ala. 
362,  10  So.  539. 

§  72.  Neglect  to  Give  Notice  to  Surety  of 
Default 
In  GeneraL — Where  an  employer  con- 
tinues his  employee  in  his  service  after 
he  acquires  knowledge  that  the  latter  has 
defaulted  in  the  performance  of  his  du- 
ties, without  notifying  the  sureties  on  the 
employee's  bond  of  that  fact,  such  sure- 
ties are  discharged.  Saint  v.  Wheeler  & 
Wilson  Mfg.  (Co.,  95  Ala.  362,  10  So.  539. 

§  7a.  Neglect  to  Act  or  Proceed  against 
PrincipaL 

§  74. In  General. 

Where  no  injury  'has  been  caused  by 
the  surety's  delay,  nor  lapse  of  time 
worked  a  bar,  mere  passiveness  in  assert- 
ing his  right  will  not  prejudice  a  claim 
tD  contribution.  Owen  v.  McGehee,  61 
Ala.  440. 

Agreement  of  Creditor  to  Proceed 
against  Principal. — In  an  action  against  a 
surety,  it  is  no  defense  at  law,  either  par- 
tial or  total,  that  the  creditor,  at  the  in- 
stance of  the  surety,  agreed  to  file  the 
note  in  the  clerk's  office  for  a  dividend, 
the  principal  being  dead  and  insolvent, 
and  that,  for  want  of  the  necessary  affi- 
davit, it  was  rejected  by  the  orphans' 
court.  If  the  party  has  any  redress,  it 
must  be  by  action  to  recover  damages  for 
the  misfeasance.  Quiere,  whether  a  court 
of  equity  wouW  afford  redress.  Pearson 
:.  Gayle,  11  Ala.  278. 

Suspension  of  Remedy  against  Princi> 
pal  by  War. — Where  the  payee  of  a  note 
and  the  sureties  thereon  are  residents  of 
the  same  country,  the  fact  that  the  coun- 
try of  which  the  principal  debtor  is  a 
resident  becomes  an  alien  enemy,  the 
consent  reduction  of  the  principal's  lia- 
bility being  without  the  fault  or  procure- 


ment of  the  creditor,  is  not  available  as 
a  defense  to  the  sureties.  Bean  v.  Chap- 
man, 6>2  Ala.  58. 

Proceeding  against  Officer  or  Kta- 
ployee. — Sureties  for  the  faithful  per- 
formance of  a  written  contract  of  em- 
ployment of  their  principal  as  collector 
are  not  discharged  by  mere  indulgence  by 
the  employer,  or  by  his  forbearance  in 
enforcing  the  liability  of  the  employee  for 
an  embezzlement.  Saint  v.  Wheeler  & 
Wilson  Mfg.  Co.,  95  Ala.  363,  10  So.  539. 

Enforcement  of  Judgment  against  Prin- 
cipal.— Mere  delay  on  the  part  of  the 
judgment  creditor  in  suing  out  execution 
against  the  principal  debtor  does  not  dis- 
charge the  surety.  Buckalew  v.  Smith,  44 
Ala.  638. 

Presentation  and  Enforcentent  of  Claim 
against  Estate  of  Deceased  PrincipaL — 
Neglect  to  present  the  claim  to  the  ad- 
ministrator of  the  principal  within  the 
time  prescribed  by  law  does  not  discharge 
the  surety.  McBroom  v.  Governor,  6 
Port.  32;  Minter  v.  Branch  \Bank,  23  Ala. 
762;  Darby  v.  Berney  Nat.  Bank,  97  Ala. 
643,  11  So.  881. 

But  see  Turner  v.  Cole,  24  Ala.  364, 
where  it  was  held  that  the  failure  of  a 
widow  to  present  her  claim  for  her  dis- 
tributive share  of  her  deceased  husband's 
estate  to  his  personal  representatives  un- 
til after  the  estate  has  been  finally  set- 
tled by  due  process  of  law  precludes  an 
action  against  such  representative  or  his 
sureties. 

§  75. Notice  by  Surety. 

§  76  (1)  Necessity  and  Effect  of  Notice. 

As  to  effect  of  noncompliance  with  no- 
tice, see  post,  "Effect  of  Noncompliance 
with   Notice,"   §  75    (4). 

Mere  passiveness  or  delay  on  the  part 
of  the  creditor,  in  the  absence  of  any  di- 
rection to  proceed,  to  enforce  his  legal 
remedies,  as  where,  before  levy,  he  sus- 
pends execution,  will  not  discharge  the 
surety.  Summerhill  v.  Tapp.  52  Ala.  227; 
McBroom   v.    Governor,   6   Port.    32. 

"It  has  been  several  times  decided  by 
this  court,  that  a  direction  by  the  creditor 
to  suspend  proceedings  on  an  execution 
against  the  principal  debtor,  does  not  dis- 
charge the  surety,  no  levy  having  been 
made.  Wilson  z\  Bank,  9  Ala.  847;  Heth- 
erington  v.  Bank,  14  Ala.  68;  Royston  v. 
Howie,  15  Ala.  309;  Sawyer  v.  Bradford, 
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6  Ala.  572;  State  Bank  v.  Edwards,  20 
Ala.  512."  Summerhill  v.  Tapp,  sa  Ala. 
227,  2128. 

Sale  or  Enforcement  of  Securities.— A 
surety  is  not  discharged  by  merely  giving 
notice  to  the  creditor  to  proceed  upon  a 
mortgage  which  he  holds  as  security  for 
the  same  -debt  and  a  failure  by  the  cred- 
itor to  do  so.  Branch  Bank  v.  Perdue,  3 
Ala.  409. 

Where  a  creditor  has  taken  a  deed  of 
trust  from  the  principal  debtor  to  secure 
the  payment  of  his  demand,  the  surety  is 
not  discharged  by  the  refusal  of  the  cred- 
itor, on  request,  to  sell  the  property  con- 
veyed by  deed.  Haden  v.  Brown,  18  Ala. 
641. 

Where  a  surety  pleads  an  extension  of 
time  by  the  creditor  to  the  principal 
debtor,  and  it  shown  that  the  creditor  ac- 
cepted two  deeds  of  trust  from  the  debtor, 
to  the  first  of  which  the  surety  assented, 
evidence  of  the  depreciation  in  value  of 
the  property  thereby  conveyed,  between 
the  time  of  the  defendant's  notice  to 
the  plaintiff  to  sell  and  the  sale,  is  irrele- 
vant and  inadmissible  for  defendant. 
Gray's  Ex'rs  v.  iBrown,  22  Ala.  262. 

Los6  or  Detriment  to  Surety  in  GeneraL 

— A  surety  is  not  discharged  by  the  neg- 
lect of  the  creditor  to  sue  the  principal,  on 
verbal  notice  given  him  by  the  surety  to 
do  so,  unless  by  such  neglect  an  injury 
has  been  sustained  by  him.  The  statute 
in  this  behalf  is  merely  cumulative.  Her- 
bert V,    Hobbs,   3    Stew.   9. 

Insolvency  of  Principal  after  Notice. — 

Where  a  creditor,  after  notice  from  the 
surety,  neglects  to  prosecute  a  debtor, 
who  is  then  solvent,  and  the  debtor  after- 
wards becomes  insolvent,  and  unable  to 
pay,  the  surety  is  discharged.  Bruce  v, 
Edwards,  1  Stew.  11;  Goodman  v.  Griffin, 
3   Stew.   160. 

Grounds  for  Notice  in  General. — In  a 
plea  under  the  statute  discharging  a  surety, 
when  the  creditor,  after  notice  in  writing, 
omits  to  proceed  on  the  security,  it  is  not 
necessary  to  aver  that  the  surety  appre- 
hends that  his  principal  is  about  to  be- 
come insolvent,  or  that  he  was  about  to 
migrate  from  the  state  without  paying 
the  debt.    Shehan  v.  Hampton,  S  Ala.  942. 

To  Whom  Notice  May  Be  Given.— If  a 
creditor  receives  notes  under  a  special 
agreement,  by  which  he  is  not  to  sue,  but 


to  collect  in  any  other  mode,  he  must,  as 
to  all  persons  without  notice  of  the  extent 
of  his  powers,  be  regarded  as  the  genera! 
holder,  and  notice  to  sue  may  be  given  to 
him  by  a  surety  on  the  notes.  Pickens  v. 
Yarborough's  Adm'r,  26  Ala.  417. 

Notice  by  Cosurety. — If  one  cosurety 
to  a  note  gives  notice  to  the  plaintiff  to 
proceed  by  law  to  collect  the  note,  and 
he  is  discharged  by  the  omission  of  the 
plaintiff  to  sue  according  to  the  notice, 
the  principal  becoming  insolvent,  all  the 
other  sureties  are  discharged  by  the  same 
omission.    Towns  v.  Riddle,  2  Ala.  694. 

§  75  (S)  Form  and  Sufficiency  of  Notice. 

In  GeneraL — In  a  plea,  under  the  stat- 
ute which  provides  that  a  surety  shall  be 
discharged  when  the  creditor  omits  to 
proceed  on  the  security  after  notice  in 
writing  by  the  surety  to  do  so,  where  the 
surety  apprehends  that  the  principal  is 
about  to  become  insolvent,  or  that  he  is 
about  to  leave  the  state  without  paying 
the  debt,  it  is  not  necessary  that  his  ap- 
prehension of  these  facts,  either  of  them, 
should  be  set  out  in  the  notice.  Shehan  r. 
Hampton,  8  Ala.  942. 

Clay's  Dig.  p.  532,  §  6,  provides  that 
when  a  surety  on  an  accrued  obligation 
apprehends  that  his  principal  is  about  to 
become  insolvent,  or  migrate  without  dis- 
charging the  obligation,  the  surety  may 
serve  written  notice  on  the  creditor  to 
put  the  obligation  in  suit.  Held,  that  a 
notice  by  a  surety  to  executors  to  collect 
all  moneys  for  which  he  stood  as  surety 
for  the  state,  without  designating  the  prin- 
cipal whom  he  required  to  proceed  against 
or  the  obligation  on  which  he  was  surety, 
was  of  no  effect  imder  the  statute. 
Shehan  v.  Hampton,  8  Ala.  ^2. 

A  letter  containing  this:  "I  am  desirous 
that  you  should  bring  suit  on  M.'s  note, 
on  which  I  am  surety,  and  would  prefer 
that  you  enter  suit  in  this  county  early  in 
August,  so  that  the  principal  would  not 
have  the  same  time  to  dodge" — is  not 
such  a  notice  as  will,  under  Code,  §  2&47, 
discharge  the  surety,  if  the  creditor  neg- 
lect to  sue.  Savage's  A-dm'r  v,  Carleton, 
33  Ala.  443. 

In  an  action  on  a  promissory  note  de- 
fendant pleaded  that  when  the  note  was 
due,  being  a  surety  thereon,  he  requested 
plaintiff  to  collect  same  from  the  princi- 
pal obligor,  who  at  that  time  had  ample 
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means  to  pay  the  note,  and  that  plaintiff 
failed  so  to  do.  Held,  that  the  plea  was 
demurrable,  as  the  request  was  not  al- 
leged to  have  been  in  writing,  and  was  to 
"collect,"  not  *'to  bring  suit  thereon  against 
the  principal  debtor/'  as  required  by  Code, 
§  3153.  Darby  v.  Berney  Nat.  Bankj  »7 
Ala.  €43,  11  So.  881. 

Code  1896,  §  3884,  provides  that  a  surety 
may  require  the  creditor  to  sue  the  prin- 
cipal debtor  hy  giving  him  written  notice, 
and  that,  if  the  creditor  fails  to  bring  suit 
to  the  first  court  to  which  suit  could  be 
brought,  the  surety  shall  be  discharged. 
Respondent,  who  was  apparently  a  co- 
maker, but  actually  surety,  of  a  note,  wrote 
the  indorsee  as  follows:  "Your  notice 
concerning  the  note  of  H.  to  hand.  Un- 
der the  circumstances  of  the  case,  I  shall 
resist  my  liability  on  the  note.  This  is 
to  notify  you  that  you  must  take  all  need- 
ful legal  steps  to  fasten  on  me  any  lia- 
bility. You  must  sue  H.  as  the  law  re- 
quires, and  sue  at  once."  The  creditor 
failed  to  bring  suit  to  the  next  term  of 
court.  Held,  that  the  letter  sufficiently  in- 
dicated that  respondent  was  surety,  and 
not  comaker,  and  t:hat  therefor*  he  was 
discharged.  Alabama  Nat.  Bank  v.  Hunt, 
2S  So.  468,  125  Ala.  512. 

Verbal  or  Written  Notice. — A  request 
b}'  a  surety  on  a  -promissory  note,  to  the 
holder  thereof,  to  sue  the  maker,  need  not 
be  in  writing  to  render  the  subsequent 
neglect  of  the  holder  to  sue  until  the 
maker  has  become  insolvent  a  valid  dis- 
charge of  the  surety.  Bruce  v.  Edwards, 
1  Stew.  11. 

The  statute  requiring  the  surety,  in  or- 
der to  secure  his  discharge,  to  make  a  written 
request  of  the  hol-der  of  a  note  to  sue 
the  principal,  is  cumulative  merely,  and  a 
verbal  request  is  sufficient,  as  at  common 
law,  if  the  principal  becomes  insolvent 
after  the  request.  Bruce  v.  Edwards,  1 
Stew.  11;  Goodman  v.  Griffin,  3  Stew.  160. 

Verbal  notice  by  a  surety  on  a  bond, 
after  maturity,  to  the  obligee,  to  sue  the 
principal,  is  sufficient  to  discharge  the 
surety,  if  he  neglects  to  do  so.  Strader 
r.  Houghton,  9  Port.  334. 

Defendant  was  sued  as  surety  on  a  note, 
and  alleged  as  a  defense  that  he  requested 
the  holder  of  the  note  to  bring  suit  there- 
on; and  that  at  that  time,  and  long  after- 
wards, his  principal  had  personal  property 


from  which  the  note  could  have  been  col- 
lected, but  that  the  creditor  failed  to  bring 
suit  as  requested,  and  permitted  the  prin- 
cipal debtor  to  dispose  of  his  property. 
PlaintifiF  demurred  to  this  plea  on  the 
ground  that  it  failed  to  allege  that  the  di- 
rection to  sue  was  in  writing.  Held,  that 
the  demurrer  was  improperly  sustained, 
since  Code,  §  ai53,  which  provides  that  a 
surety  may  require  a  creditor  by  notice 
in  writing  to  bring  suit  against  the  princi- 
pal debtor,  and,  if  he  does  not  do  so,  the 
surety  is  discharged,  does  not  abrogate 
the  common-law  rule  that  such  request  to 
the  holder  of  a  note,  though  not  in  writ- 
ing, discharges  the  surety  when,  by  neg- 
ligence of  the  creditor  to  sue,  the  means 
of  recovery  against  the  principal  are  lost. 
Howie  V.  Edwards,  97  Ala.  649,  11  So.  748. 
Waiver  of  Formal  Notice. — If  a  surety 
notifies  the  holder  of  the  note  of  his  sure- 
tyship, and  requires  him  to  bring  suit 
against  the  principal,  this  is  a  substantial 
compliance  with  the  requisitions  of  Clay's 
Dig.  p.  532,  §  6,  providing  that  a  surety  is 
discharged  if  the  creditor,  after  notice  in 
writing  from  the  surety,  omits  to  proceed 
against  the  principal,  and  the  party  en- 
titled to  receive  the  notice  may  waive  its 
beipg  in  writing;  but,  whether  sufficient 
or  not  under  the  statute,  it  is  good  as  a 
common-law  notice  when  connected  with 
proof  of  the  holder's  failure  to  sue  the 
principal  and  consequent  damage  to  the 
surety.  Pickens  v.  Yarborough's  Adm'r, 
26  Ala.  417. 

§  75  (S)   Compliance  with  Notice. 

Form  of  Action  and  Parties  Thereto. — 
Under  Civ.  Code,  §  a884,  providing  that  a 
surety  may  require  the  creditor,  by  notice 
in  writing,  to  sue  the  principal  debtor,  and 
bring  the  suit  to  the  first  court  to  which 
it  can  be  brought  after  the  receipt  of  the 
notice,  a  suit  is  brought  to  the  first  court 
after  such  notice  when  the  summons  is 
made  returnable  to  the  next  term,  and 
served  on  the  defendant  at  least  three 
days  before  the  first  day  of  such  term, 
and  duly  returned  on  or  before  such  day. 
Guttery  v,  Pickett,  ^7  So.  840,  125  Ala. 
434. 

One  notified  by  a  surety,  under  the 
statute  of  1821,  to  put  in  suit  any  bond, 
bill,  or  note  held  against  a  principal  and 
surety,  is  not  bound  first  to  sue  the  prin- 
cipal.    He   is   only    required   to    put   the 
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same  in  su»t  within  a  reasonable  time 
against  principal  or  surety,  or  both,  and 
to  prosecute  the  same  with  diligence,  or 
the  surety  will  be  discharged.  Scott  v. 
Bradford,  5  Port.  443. 

§  75  (4)  Effect  of  Noncompliance  with 
Notice. 

Though  Code,  §  3153,  declares  that  a 
surety  may,  by  written  notice,  require  the 
creditor  to  sue  the  principal,  and,  if  he 
does  not  sue  to  the  first  term  of  court,  the 
surety  is  discharged,  nonresidence  of  the 
principal  at  the  time  of  the  notice  excuses 
the  creditor's  not  suing,  even  where  the 
principal  has  property  in  the  state  sub- 
ject to  attachment.  Hightower  v.  Ogle- 
tree,   21    So.    934,    114   Ala.   94. 

A  request  to  sue  a  principal  operates  to 
discharge  the  surety,  when,  by  the  negli- 
gence of  the  creditor,  the  means  of  re- 
covering the  debt  has  been  lost  to  the 
surety,  or  damage  has  accrued  to  him. 
Dampskibsaktieselskabet  Habil  v.  United 
States  Fidelity  &  Guaranty  Co.,  39  So.  54, 
142  Ala.  363. 

§  76.  Reservation  by  Creditor  of  Rights 
against  Surety  in  Transactions  with 
Principal. 

Extension  of  Time  of  Payment  or  Other 
Performance. — An  agreement  to  give" time 
to  the  debtor,  which  he  reserves  a  right  to 
sue  at  the  request  of  the  sureties,  does 
not  release  the  latter.  Prout  v.  Branch 
Bank,  6  Ala.  309. 

Where  a  creditor,  without  knowledge  of 
the  surety,  accepts  the  principal's  note,  due 
after  maturity  of  the  debt,  thereby  releas- 
ing the  surety,  the  latter  is  not  affected 
by  a  subsequent  express  agreement,  not 
consented  to  by  him,  extending  time  of 
payment,  and  preserving  the  surety's 
rights.  Elyton  Co.  v.  Hood,  25  So.  745, 
121  Ala.  373.  See  Haden  v.  Brown,  18 
Ala.  641;  Mobile  Life  Ins.  Co.  v.  Randall, 
71  Ala.  220;  Mobile,  etc.,  R.  Co.  z\  Brewer, 
76  Ala.  135. 

A  purchaser  of  real  estate,  holding  a 
bond  for  title,  who,  by  a  transfer  of  the 
bond,  becomes,  in  effect,  a  surety  for  the 
payment  of  the  notes  given  for  purchase 
money,  is  not  released  from  liability  there- 
on by  the  making  of  a  new  contract  be- 
tween the  vendor  and  the  second  pur- 
chaser extending  the  time  of  payment, 
when  such  contract  provides  that  it  shall 
not  affect  the  original  notes,  nor  operate 


to  extend  them,  except  at  the  election  of 
the  maker.  Hodges  v.  Elyton  Land  Co., 
109  Ala.  617,  20  So.  23. 

*'If  the  creditor  extends  the  time  of 
payment  to  the  principal,  but  at  the  same 
time  expressly  reserves  all  remedies 
against  the  surety,  the  surety  is  not  dis- 
charged by  such  extension."  Hodges  v. 
Elyton  Land  Co.,  109  Ala.  617,  20  So. 
23,  26. 

**The    giving    of  time    to  the   principal 
debtor,  with  a  reservation  of  the  remedies, 
has  in  many  cases  the  appearance  of  ab- 
surdity,   because,    when    distinctly    under- 
stood, it  seems  to  be  almost  a  flat  con- 
tradiction in  terms.    Such  a  reservation  of 
remedies,  in  order  to  hold  the  surety,  must 
amount  to  this:  that  the    creditor  agrees 
to  give  time  to  the  debtor,  and  yet  they 
both    agree  that    the  surety    may  at  any 
time  force  the  creditor  to  proceed  against 
the  principal  by  a  bill  quia  timet,  or,  by 
paying  the  whole  debt,  have  an  assignment 
of    all  the  securities,  and   proceed  imme- 
diately     himself     against      the     principal 
debtor,  or  in  any  mode  authorized  by  the 
assigned   securities.     Such   an   agreement, 
reserving. the  remedies,  might  not,  in  many 
cases,  be  of  the  least  benefit  to  the  prin- 
cipal debtor,  since  it  leaves  him  entirely 
at   the    mercy   of   his   surety;   yet,   if  the 
parties  do  so  expressly  contract,  the  surety 
can   have  no  cause  to  complain   that  the 
implied  contract  has  been  altered  or  im- 
paired   in  any    way  to  his    prejudice,  and 
therefore     he     can     not    be    discharged." 
Hodges  V.  Elyton  Land  Co.,  109  Ala.  617, 
20  So.  23,  26. 

§  77.  Consent  by  Surety  to  Transactions 
between  Creditor  and  PrincipaL 
Extension  of  Time  of  Payment  or  Other 
Performance. — Where  the  surety  assent 
to  an  extension  of  time  to  the  principal 
debtor,  he  is  bound  by  his  contract  as 
altered;  but  a  subsequent  extension  of 
time,  for  a  valuable  consideration  paid  the 
creditor  by  the  debtor,  without  his  assent, 
discharges  him.  Gray's  Ex'rs  v.  Brown, 
22  Ala.  262. 

§  78.  Waiver  or  Estoppel  of  Surety. 
Extension  of  Time  of  Payment  or  Other 

Performance. — When  the  creditor  gives 
day  to  the  principal  debtor,  and  the 
surety  afterwards,  with  a  knowledge  of 
the  fact,  agrees  to  waive  all  advantage  to 
himself,  the  inference  is  that  he  agreed  to 
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the  extension,  and  no  consideration  is 
necessary  to  sustain  the  agreement  for 
waiving  the  act.  Bank  of  Decatur  t).  John- 
son, 9  Ala.  622. 

§  79.  New  Promise  after  Release. 

Extent  of  Liability. — Where  a  surety 
has  been  discharged  by  the  creditor's  giv- 
ing further  time  to  the  principal,  yet  if, 
with  a  full  knowledge  of  the  facts  in  the 
case,  he  gives  a  new  obligation  as  surety, 
he  will  be  bound  by  it;  but  he  will  be 
bound  only  to  the  extent  of  the  legal 
liability  of  the  principal,  although  his  new 
obligation  is  for  a  greater  amount,  and  he 
will  be  relieved  in  chancery  to  that  extent 
against  his  contract.  Ellis  v.  Bibb,  2 
Stew.  63. 

§  80.  Payment  or  Other  Satisfaction  by 
Surety. 

Form  and  Sufficiency  of  Pajrment. — A 
surety  is  not  entitled  to  subrogation  until 
payment  of  the  debt  for  which  he  is  liable; 
but  whatever  discharges  the  principal 
from  liability  to  the  common  creditor,  and 
is  by  him  accepted  as  a  payment,  will 
operate  in  favor  of  the  surety  as  a  pay- 
ment It  is  not  essential  that  the  surety 
should  have  paid  money.  Whatever  the 
creditor  accepts  as  an  equivalent  and  in 
satisfaction  will  operate  as  a  payment. 
Knighton  v.  Curry,  62  Ala.  404 

IV.  R£lf£DIES   OF   CREDITORS. 

As  to  actions  by  surety  against  princi- 
pal, see  post,  "Actions  against  Principal," 
§  132.  As  to  actions  between  Cosureties, 
see  post,  "Actions  between  Cosureties," 
§  133. 

§  81.  Nature  and  Form. 

There  is  no  statute  now  of  force  which 
authorizes  a  summary  judgment  against 
the  surety  on  a  supersedeas  bond.  Camp- 
bell V.  May,  31  Ala.  567. 

§  82w  Right  of  Action  against  Surety. 

It  is  a  good  defense,  to  an  action  against 
the  sureties  on  the  bond  of  a  sheriff  for 
his  default,  that  the  plaintiff  is  a  co- 
surety with  the  defendants,  and  may  be 
pleaded  in  bar.  Mitchell  v.  Turner,  37 
Ala.  660. 

On  a  sale  of  land  by  defendants,  sev- 
eral of  the  purchase-money  notes  were 
made  payable  to  persons  who  'held  a  prior 
Hen  on  the    land,  and    were  indorsed  by 


defendants  at  the  time  they  were  executed; 
the  deed  reserving  a  vendor's  lien  for  pay- 
ment of  all  the  notes,  and  providing  that, 
if  defendants  had  to  pay  those  which  they 
had  indorsed,  they  should  be  subrogated 
to  all  liens  which  the  indorsees  might 
have,  and  that  defendants  should  have  a 
lien  to  secure  them  from  loss  because  of 
such  indorsement.  Subsequently  an  in- 
dorsee of  one  of  the  notes  filed  a  bill  to 
enforce  the  lien,  and  obtained  a  decree  of 
sale,  at  which  the  property  was  bid  in  for 
costs  of  suit  by  him  and  plaintiff,  to  whom 
one  of  the  notes  indorsed  by  defendants 
had  been  transferred,  and  went  into  pos- 
session of  the  land,  claiming  to  own  his 
interest  free  from  any  right  of  defendants 
therein,  in  any  event.  Held,  that  plaintiff's 
election  to  take  the  land  estopped  him 
from  suing  defendants  as  sureties  on  his 
note  in  case  it  was  not  paid  by  maker. 
Denson  v.  Gray,  21  So.  925,  113  Ala.  608. 

§    83.    Conditions    Precedent    to    Action 
against  Surety. 

§  M.  In  General 

As  to  right  of  surety  to  require  ex- 
haustion of  remedy  against  principal,  see 
post,  "Recourse  to  and  Exhaustion  of 
Remedy  against  Principal,"  §  107. 

Independent  of  statute,  a  creditor  can 
not  be  compelled  to  exercise  his  remedy 
against  the  principal  before  resorting  to 
the  surety.  Dampskibsaktieselskabet  Ha- 
bil  V.  United  States  Fidelity  &  Guaranty 
Co.,  39  So.  54,  142  Ala.  363;  Abercrombie 
V.  Knox,  3  Ala.  729;  Bank  v.  Godden,  15 
Ala.  616;  Skinner  v.  Barney,  19  Ala.  6^«. 

§  85. Notice  and  Demand. 

A  surety  for  a  deceased  principal  can 
not  avoid  liability  on  the  ground  that  the 
claim  of  the  creditor  was  not  presented 
to  the  representative  of  the  decedent. 
Hooks  V.  Branch  Bank,  8  Ala.  580. 

§  86.  Defenses  by  Surety. 

§  87.  In  General. 

In  an  action  against  six  joint  makers 
of  a  note,  given  on  a  purchase  of  person- 
alty, two  being  principals  and  the  others 
sureties,  the  sureties  and  one  of  the  prin- 
cipals, can  not,  without  the  other,  plead 
fraud  and  misrepresentation  on  the  part 
of  the  seller,  either  as  a  set-off  by  way 
of  recoupment  or  as  a  failure  of  considera- 
tion. Kirby  v.  Spiller,  83  Ala.  481,  3  So. 
700. 
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§  88. Defenses  of  Principal  Available 

to  Surety. 

A  surety  may  make  any  defense,  not 
personal  to  the  principal,  that  the  princi- 
pal can.  United  States  Fidelity,  etc.,  Co. 
V,   Dothan,  174  Ala.   480,   56  So.   953. 

But  a  surety  can  make  no  defense  which 
the  principal  waives,  or  by  his  conduct 
precludes  himself  from  making.  Van 
Kirk  V.  Adler,   111  Ala.   104,  20  So.  336. 

"If  the  principal  could  abide  by  the  con- 
tract, and  the  surety  repudiate  it,  the 
strange  result  would  be  produced  that  the 
principal  would  retain  the  fruits  of  the 
contracts,  while  the  surety  would  avoid 
the  performance  of  his  obligation,  on  the 
ground  of  its  invalidity,  in  direct  opposi- 
tion to  the  acts  of  the  principal,  admitting 
that  the  contract  was  valid.  Evans  v,  Kee- 
land,  9  Ala.  42."  Van  Kirk  v,  Adler,  111 
Ala.  104,  20  So.  336,  339. 

§  89.  Set-Off    or    Counterclaim    of 

Principal. 

A  surety  is  not  entitled  to  set  off  the 
amount  collected  on  collaterals  given  by 
the  principal  against  the  creditor's  de- 
mand. Noble  V,  Anniston  Nat.  Bank,  41 
So.  136,  147  Ala.  697,  cited  in  note  in  16 
L.  R.  A.,  N.  S.,  601. 

Consent  by  Principal. — In  an  action 
against  a  surety,  the  defendant  may,  with 
the  consent  of  the  principal,  set  off  a 
debt  due  from  the  plaintiff  to  the  'princi- 
pal. Lynch  v,  Bragg,  13  Ala.  773,  cited 
in  note  in  18  L.  R.  A.,  N.  S.,  601. 

Under  Code  1876,  §  2994,  providing  that 
a  surety  sued  alone  may,  with  the  consent 
of  the  principal,  avail  himself  by  way  of 
a  set-off  of  a  debt  or  liquidated  demand 
due  from  plaintiff  at  the  commencement 
of  the  suit  to  the  principal,  a  surety  when 
sued  alone  can  not  without  the  consent 
of  his  principal,  avail  himself  by  way  of 
set-off  of  a  debt  due  from  plaintiff  to  the 
principal  at  the  commencement  of  the 
suit.  Beard  r.  Union  &  American  Pub. 
Co.,  71  Ala.  60. 

Where  a  surety  is  sued  alone,  it  is  au- 
thorized by  Code  189'6,  §  3731,  with  the 
consent  of  its  principal,  to  set  off  a  debt 
due  from  plaintiff  to  such  principal  at  the 
commencement  of  the  action.  Fidelity  & 
Deposit  Co.  of  Maryland  v.  Walker,  48 
So.  600,  158  Ala.  129. 

Insolvency  of  Principal. — Where  the 
principal    <has  a  valid    claim    against  the 


creditor,  the  surety  will  be  allowed  in  eq- 
uity to  show  the .  principal's  insolvency, 
and  set' off  such  claim  against  the  creditor. 
Scholze  V,  Steiner,  100  Ala.  148,  14  So. 
55®. 

§  90.  Conclusiveness  of  Former  Adjudica- 
tion in  Action  against  Principal  or 
Surety.* 

See  post,  "Conclusiveness  as  between 
Cosureties  of  Adjudication  against  Princi- 
pal  or   Surety,"   §   130. 

In  General. — -A  judgment  aganist  the 
principal  is  conclusive  against  the  surety, 
in  the  absence  of  collusion  or  fraud.  Mc- 
Broom  v,  Sommerville,  2  Stew.  515,  cited 
in  note  in  40  L.  R.  A.,  N.  S.,  742. 

While  a  judgment  against  a  principal 
for  his  embezzlements  as  officer  of  a  com- 
pany is  not  evidence  against  his  surety, 
either  of  the  fact  of  embezzlement  or  the 
amount  embezzled,  it  is  admissible  in  con- 
nection with  proof  that  it  was  rendered 
for  the  same  defaults  for  which  the  surety 
is  sued,  and  that  it  has  been  paid  or  dis- 
charged in  whole  or  in  part.  Fireman's 
Ins.   Co.  V,  McMillan,  29  Ala.  147. 

A  judgment  in  an  action  by  a  contractor 
against  the  owner  of  a  building,  in  which 
the  owner  set  up  a  counterclaim,  was  not 
res  judicata  of  the  owner's  right  of  action 
for  the  contractor's  nonperformance  of  the 
contract  as  against  the  latter's  surety,  who 
was  not  a  party  to  the  former  action.  Fi- 
delity &  Deposit  Co.  of  Maryland  r.  Rob- 
ertson, 34  So.  »33,  136  Ala.  379,  citing  Al- 
lison V,  Little,  85  Ala.  512,  5  So.  221;  Gill- 
breath  V.  Jones,  66  Ala.  129;  Burgin  r. 
Rablee,  100  Ala.  433,  14  So.  205. 

Such  judgment  did-  not  estop  the  surety 
from  maintaining  that  the  nonperformance 
of  the  original  contract  by  the  contractors 
was  attributable  to  the  fault  of  plaintiff, 
and  not  to  the  contractors.  Fidelity  & 
Deposit  Co.  of  Maryland  v.  Robertson,  34 
So.  933,  136  Ala.  379. 

§  91.  Remedies  against  Estate  of  Deceased 
Surety. 

As  to  rights  of  surety  against  estate  of 
deceased  cosurety,  see  post,  "Liability  of 
Estate  of  Deceased  Cosurety,"  §  127   (5). 

Where  a  ward,  after  the  death  and  dis- 
tribution of  the  estate  of  a  surety  on  the 
guardian's  bond,  obtains  a  decree  against 
the  guardian,  upon  which  execution  is  is- 
sued and  returned  "No  property,"  a  court 
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of  equity  will  entertain  jurisdiction  of  a 
bill  filed  by  the  ward  against  the  personal 
and  legal  representatives  of  the  deceased 
surety  to  enforce  satisfaction  of  the  de- 
mand.   Moore  v,  Wallis,  18  Ala.  458. 

§  92.  Recourse  to  Indemnity  to  Surety. 

See  post,  "Recourse  to  Indemnity  from 
Principal,"  §  115;  "Recourse  to  Indemnity 
to  Cosurety  from  Principal,"  §  126. 

§  92  (1)  In  General. 

Where  a  surety  receives  security  as  in- 
demnity, the  principal  creditor  is  entitled 
to  the  benefit  of  that  security.  Branch 
Bank  v.  Robertson,  19  Ala.  798;  Smith  v. 
Gillam,  80  Ala.  296. 

A  creditor  is  entitled  to  the  benefit  of 
all  pledges  or  securities  given  to  or  in  the 
hands  of  a  surety  of  the  debtor  for  -his  in- 
demnity, whether  the  surety  is  damnified 
or  not,  as  it  is  a  trust  created  for  the  bet- 
ter security  of  the  debt  and  attaches  to  it. 
Ohio  Life  Ins.  &  Trust  Co.  v.  Ledyaid, 
9  Ala.  866. 

The  holder  of  railroad  bonds,  indorsed 
by  the  state  under  a  statute  creating  a 
special  lien  in  favor  of  the  indorser,  is  en- 
titled to  enforce  said  lien  under  the  gen- 
eral right  of  a  creditor  to  the  benefit  of 
all  securities  held  by  a  surety,  where  the 
state  refuses  to  enforce  the  lien.  For- 
rest's Ex'rs  V  .Luddington,  ^  Ala.  1,  cit- 
ing Toulmin  v,  Hamilton,  7  Ala.  362; 
Ohio  Life  Ins.,  etc.,  Co.  v.  Ledyard,  « 
Ala.  866;  McMullen  v.  Neal,  60  Ala.  55(2, 
555.    See  generally  the  title  LIENS. 

§  92  (2)  Nature  and  Terma  of  Indemnity 
Contract. 

When  a  mortgage  is  assigned  by  the 
principal  debtor  to  a  trustee  for  the  pro- 
tection of  his  surety,  with  authority  to 
collect  the  mortgage  notes  and  pay  the 
debt  out  of  the  proceeds,  on  default  be- 
ing made  in  its  payment,  the  creditor  is 
entitled  to  the  benefit  of  the  security. 
Cullum  V,  Branch  Bank,  23  Ala.  797,  cit- 
ing Toulmin  v.  Hamilton,  7  Ala.  362; 
Ohio  Life  Ins.,  etc.,  Co.  v.  Ledyard,  8 
Ala.  866. 

A  trust  created  by  the  principal  debtor 
for  security  of  the  surety,  not  limited  in 
terms  to  his  mere  personal  protection, 
and  conferring  on  him  a  clear  right  to 
appropriate  the  security  to  pay  the  com- 
mon debt,  and  retain  it  until  the  payment, 
inures  to  the  benefit  of  the  common  cred- 


itor.     Alabama    Gold    Life    Ins.   Co.    v. 
Anderson,  67  Ala.  425. 

A  mortgage  executed  by  a  guardian  to 
the  surety  on  his  official  bond,  condi- 
tioned that  he  "shall  manage  said  guard- 
ianship in  the  terms  of  the  law,"  and,  if 
he  "fails  to  comply  with  the  terms  of  the 
law  in  said  guardianship  and  causes  loss" 
to  the  surety,  authorizing  him  to  sell,  and 
to  apply  the  proceeds  "to  the  payment 
of  said  loss,"  inures  to  the  benefit  of  the 
ward  upon  a  failure  by  the  guardian  to 
pay  the  amount  adjudged  against  him  on 
final  settlement.  Daniel  v.  Hunt,  77  Ala. 
567. 

§  9S  (3)  Determination  or  Accrual  of  Li- 
ability of  Principal  or  Surety. 

To  entitle  a  creditor  to  subrogation  to 
the  rights  of  a  surety  under  a  mortgage 
given  by  the  debtor,  it  is  not  necessary 
that  he  should  have  exhausted  his  legal 
remedies,  or  should  have  reduced  the  debt 
to  judgment.  Saffold  v.  Wade,  51  Ala. 
214. 

§  9a  Parties. 

§  94. Joinder  of  Defendants. 

A  surety  on  the  note  given  for  the  pur- 
chase money  of  land  is  a  proper,  though 
not  a  necessary,  party  to  a  bill  to  en- 
force  the  vendor's  lien,  and  can  not,  when 
made  a  party,  avoid  a  personal  decree  for 
any  balance  remaining  due  after  the  sale 
of  the  land  by  entering  a  disclaimer. 
Tedder  v.  Steele,  70  Ala.  347. 

§  96.  Pleading. 

§  96. Complaint. 

A  complaint  on  a  builder's  bond  al- 
leged the  making  of  the  contract  to  build 
a  schoolhouse,  according  to  plans  and 
specifications,  for  $19,840,  and  that  de- 
fendant, after  having  done  a  large  amount 
of  work,  abandoned  it,  without  fault  on 
plaintifiF's  part,  and  that  plaintifiF  was 
forced  to  complete  the  building  at  a  cost 
of  $12,000  in  excess  of  the  contract  price. 
Held,  that  the  complaint  was  not  demur- 
rable for  failure  to  allege  performance  of 
all  conditions  in  the  contract  by  plaintiff, 
nor  for  a  failure  to  charge  that  the  addi- 
tional amount  expended  was  reasonable, 
since,  if  plaintiff  was  ''forced"  to  expend 
that  amount,  it  would  be  presumed  prima 
facie  that  it  was  reasonable,  and  nonper- 
formance in  other  respects,  affecting  the 
surety's   liability,   was   matter   for  answer 
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and  not  demurrer.  United  States  Fidel- 
ity, etc.,  Co.  V.  Dothan,  174  Ala.  480,  56 
So.  953. 

§  97.    — *—  Plea  or  Answer    and    Subse- 
quent Pleadings. 

Plea — In  General. — In  an  action  against 
a  sheriff  and  his  sureties  on  his  bond,  the 
sureties  can  not  object,  except  by  plea, 
that  the  bond  declared  on  has  been  su- 
perseded by  a  subsequent  one.  Hill  v, 
F'itzpatrick,  6  Ala.  314. 

When  sureties  unite  with  their  princi- 
pal in  a  plea  to  the  merits,  it  is  an  ad- 
mission of  the  fact  of  suretyship.  Welch 
V.  Fourier,  6  Ala.  516.  See  Welch  v. 
Fourier,  6  Ala.  516. 

Same — SufiEiciency  in  General. — In  an 
action  against  the  principal  and  sureties 
on  a  detinue  bond,  a  plea  which  alleges 
as  a  set-off  a  liability  of  plaintiffs  to  the 
principal  on  the  bond  is  insufficient  as  to 
the  sureties,  and  therefore  bad  as  to  all 
the  defendants.  MoCreary  v.  Jones,  96 
Ala.  592,  11  So.  600. 

In  an  obligee's  action  against  a  surety, 
a  plea  alleging  merely  that  the  principal 
induced  the  surety  to  sign  the  contract 
by  false  representations  was  demurrable 
for  failure  to  allege  that  the  surety  did 
not  read  the  contract.  W.  T.  Rawleigh 
Medical  Co.  z*.  Wilson,  7  Ala.  App.  242, 
60  So.  1001;  Tillis  v,  Austin,  117  Ala.  263, 
22   So.  975. 

Same —    Signing     on     Condition. — The 

plea  of  a  defendant  in  an  action  on  a  note 
that  it  was  signed  by  R.  as  principal  debt- 
or, and  that  defendant  signed  it  as  surety, 
**but  with  the  express  agreement"  be- 
tween him  and  R.  "that,  before  deliver- 
ing the  note."  R.  would  procure  the  signa- 
tures of  certain  others  as  sureties  there- 
on, which  was  not  done,  is  a  plea  that  de- 
fendant signed  on  "condition"  that  before 
delivery  of  the  note  it  should  be  signed 
by  such  others  as  sureties.  Stone  v, 
Goldberg,  6  Ala.  App.  249,  60  So.  744. 

Special  Plea — Sufficiency  in  General. — 
Under  Code  1896,  §  3S84,  providing  that 
a  surety  on  any  contract  for  the  payment 
of  money  may  require  any  one  having  the 
beneficial  interest  in  the  contract,  by  no- 
tice in  writing,  to  sue  thereon  the  princi- 
pal debtor  or  any  cosurety,  and  that,  if 
suit  is  not  brought  to  the  first  court  to 
which  it  can  be  brought  after  the  receipt 
of   the   notice,    and    prosecuted   with    dili- 


gence, the  surety  is  discharged  from  all 
liability,  a  special  plea  of  a  surety,  in  an 
action  on  a  note,  alleging  the  giving  of 
notice,  and  an  extension  of  time  for  pay- 
ment of  the  note  without  the  surety's 
consent,  is  insufficient,  where  it  fails  to 
allege  that  the  agreement  for  extension 
was  supported  by  a  valuable  considera- 
tion. Lehnert  v.  Lewey,  37  So.  921,  142 
Ala.  149,  citing  Mobile,  etc.,  R.  Co.  v. 
Brewer,  76  Ala.  135;  Scott  v.  Scruggs.  95 
Ala.  383,  11  So.  215;  Howie  v,  Edwards,  97 
Ala.  649,  11  So.  748. 

A  special  plea  of  a  surety  in  an  action 
on  a  note,  alleging  the  giving  of  statu- 
tory notice,  and  an  extension  of  time  for 
payment,  for  a  valuable  consideration, 
without  the  consent  of  the  surety,  is  suf- 
ficient, though  not  alleging  the  length  of 
time  for  which  the  extension  of  time  was 
given,  where  the  failure  to  make  such  al- 
legation was  not  insisted  on  as  a  defect. 
Lehnert  v,  Lewey,  37  So.  921,  142  Ala.  149. 

Neglect  to  Act  or  Proceed  against 
Principal. — In  order  that  a  surety  may 
avail  himself  of  the  defense  that  he  has 
been  discharged  under  a  statute  provid- 
ing that  a  surety  may  give  a  creditor  no- 
tice to  proceed  against  a  principal,  and 
on  failure  to  do  so  the  surety  is  dis- 
charged, such  defense  must  be  specially 
pleaded.     Shehan  zk  Hampton,  8  Ala.  942. 

In  an  action  on  a  promissory  note  de- 
fendant pleaded  that  when  the  note  was 
due,  being  a  surety  thereon,  he  requested 
plaintiff  to  collect  same  from  the  princi- 
pal obligor,  who  at  that  time  had  ample 
means  to  pay  the  note,  and  that  plaintiff 
failed  so  to  do.  Held,  that  the  plea  was 
demurrable  at  common  law,  as  it  did  not 
state  that  the  principal  obligor  was  then 
solvent  in  the  sense  that  the  payment  of 
the  note  could  have  been  compelled  by 
action,  judgment,  and  execution  against 
him.  Darby  r.  Berney  Nat.  Bank,  97  Ala. 
643,  11  So.  881. 

Pica  of  Recoupment. — Where,  in  an  ac- 
tion on  a  building  contractor's  bond,  de- 
fendant pleaded  that  in  a  prior  suit  be- 
tween plaintiff  and  the  contractor  a  ver- 
dict was  rendered  for  plaintiff  on  a  count- 
erclaim for  the  identical  damages  sued  for 
in  the  action  on  the  bond,  a  replication 
merely  alleging  that  plaintiff's  plea  of 
recoupment  in  the  former  suit  was  di- 
rected only  to  special  counts  in  the  com- 
plaint,  which   were   not   submitted   to   the 
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jury,  which  was  negatived  by  the  plea, 
and  which  did  not  show  that  the  plea  of 
recoupment  was  withdrawn  or  disallowed 
in  the  'former  suit,  or  negative  that  there 
was  a  finding  in  favor  of  plaintiff  to  the 
extent  of  allowing  in  extinguishment  of 
the  contractor's  claim  the  whole  of  the 
damages  claimed  against  the  sureties,  was 
demurrable.  Fidelity  &  Deposit  Co.  of 
Maryland  v.  Robertson,  34  So.  933,  136 
Ala.  379. 

§  9S. Issues^  Proof,  and  Variance. 

Where  a  sheriff's  bond  has  been  re- 
placed because  insufficient,  by  a  second 
bond,  and  defendant's  pleas  in  an  action 
aj^ainst  the  sheriff  and  the  sureties  on 
his  bonds  are  framed  jointly  for  all  de- 
fendants, the  first  bond  was  improperly 
excluded,  though  some  of  defendants 
were  sureties  on  one  bond,  and  not  on 
the  other.  Mathis  v.  Carpenter,  95  Ala. 
156,  10  So.  341. 

§  99.  Evidence. 

§  100. Burden  of  Proof. 

A  surety  claiming  release  by  failure  of 
the  creditor  to  sue  the  principal  to  the 
first  term  of  court,  following  notice  from 
the  surety  to  sue  (Code,  §  3153),  has  the 
burden,  on  its  appearing  that  prior  to  the 
notice  the  principal  had  removed  from 
the  state,  and  was  then  living  in  another 
state,  of  proving  that  he  had  not  aban- 
doned his  residence  in  the  state,  and  in- 
tended to  return.  Hightower  v.  Ogle- 
tree,  21  So.  934,  114  Ala.  94. 

§  101.  — *—  Admissibility. 

To  show  that  a  note  was  signed  by  a 
surety  without  consideration,  evidence  of 
the  agreement  between  the  payee  and 
principal,  and  of  the  circumstances  under 
which  it  was  signed,  is  admissible.  Jack- 
son's Adm'r  v,  Jackson,  7  Ala.  791. 

Defendant  sureties  on  a  builder's  bond, 
pleading  changes  made  in  the  building 
contract  without  their  knowledge  or  con- 
sent, to  which  plaintiffs  take  issue,  may 
testify  that  their  consent  was  never  asked 
to  changes  proved  to  have  been  made, 
and  that  they  did  not  know  about  them. 
Forst  V.  Leonard,  32  So.  481,  116  Ala.  82. 

§  lOS^  — -  Weight  and  Sufficiency. 

Nature  and  Extent  of  Liability. — The 
undertaking  of  a  surety  is  accessorial  to 
that  of  his  principal,  and,  if  the  principal 
admits  the  contract  to  be  binding  on  him, 


it  is  also  binding  on  his  surety,  unless 
there  be  a  fraudulent  collusion  between 
the  debtor  and  creditor  to  charge  the 
surety.  Evans  v,  Keeland,  9  Ala.  42,  cit- 
ing Townsend  v.  Everett,  4  Ala.  607. 

§  108.  Trial. 

§  103  (1)  Questions  for  Jury. 

Whether  the  contract  set  out  in  a  dec- 
laration was  the  one  for  the  performance 
of  which  a  bond  was  given  by  defendant, 
held,  under  the  evidence,  to  be  a  ques- 
tion for  the  jury.  United  States  Fidelity 
&  Guaranty  Co.  v.  Dampskibsaktiesel- 
skabet  Habil,  35  So.  344,  138  Ala.  348. 

Whether  certain  facts  make  an  obliga- 
tion assumed  by  a  party  an  original  con- 
tract or  that  of  a  surety  is  a  question  of 
law.  Gates  v.  Morton  Hardware  Co.,  40 
So.  509,  146  Ala.  692. 

§  103  (2)  Instructions. 

Instructions  that,  if  defendant  signed 
the  notes  as  surety  for  his  son,  the  con- 
sideration therefor  was  not  the  price  paid 
defendant  for  signing  the  notes,  but  the 
price  paid  his  son,  and  that  the  consid- 
eration of  a  surety  for  signing  a  note  is 
the  consideration  of  the  principal,  were 
properly  refused  as  ignoring  evidence  as 
to  illegality  of  consideration,  and  mislead- 
ing. Folmar  v,  Siler,  31  So.  719,  132  Ala. 
297. 

§  104.  Judgment. 

See  ante,  "Interest,  Costs,  Attorneys* 
Fees  and  Damages,"  §  37. 

In  General. — When  the  creditor  has 
filed  a  claim  against  an  insolvent  estate 
of  a  surety,  if,  while  the  claim  is  pend- 
ing, the  debt  is  paid  by  a  cosurety,  the 
judgment  of  the  creditor  on  his  claim 
would  not  be  for  the  whole  amount,  but 
would  be  reduced  to  the  amount  which 
the  surety  who  had  paid  the  debt  would 
have  the  right  to  demand  for  contribu- 
tion; the  creditor  being  permitted  to  ob- 
tain the  judgment  for  the  benefit  of  the 
cosurety.  Rutherford's  Adm'rs  v.  Branch 
Bank  at  Mobile,  14  Ala.  92. 

Designation  of  Relation  of  Parties. — 
In  an  action  against  a  sheriff,  if  the  rec- 
ord fails  to  show  that  proof  was  made  as 
to  who  were  the  sureties  on  his  official 
bond,  the  judgment  can  only  be  consid- 
ered as  against  himself,  though  their 
names  are  stated  in  the  margin  of  the  en- 
try.    Dane  v.  McArthur,  57  Ala.  448,  cit- 
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ing  Lcvert  v.  Planters',  etc.,  Bank,  8  Port. 
104;  Zuricher  v.  Magee,  a  Ala.  253. 

Joint  or  Several  Judgment  against  Sure- 
tics. — Under  Acts  1-839,  p.  73,  where  one 
of  three  solvent  sureties  is  sued  jointly 
with  one  who  is  insolvent,  he  may,  on  mo- 
tion, have  judgment  rendered  against  his 
solvent  cosureties  for  one  third  of  the 
debt  each.     Young  v.   Clark,  a  Ala.  264. 

§  106.  Execution. 

See  post,  "Enforcement  against  Princi- 
pal of  Execution  against  Surety,"  §  121; 
"Enforcement  against  Cosurety  of  Judg- 
ment or  Execution  against  Surety,"  §  131. 

At  a  sale  under  execution  of  the  princi- 
pal's property,  it  is  competent  for  the 
surety  to  purchase,  although  the  judg- 
ment and  fieri  facias  may  be  against  them 
jointly.     Carlos  v.  Ansley,  8  Ala.  900. 

V.     RIGHTS    AND     REMEDIES     OF 

SURETY. 

(A)  AS  TO  CREDITOR. 

As  to  right  of  surety  to  set  off  liabil- 
ity on  note  before  payment,  see  the  title 
SET-OFF  .  AND  COUNTERCLAIM. 
As  to  subrogation  to  rights  of  creditors, 
see  the  title  SUBROGATIO'N. 

§  106w  Rights  of  Sureties  in  GeneraL 

Under  Code,  ■§  527,  declaring  the  bond 
of  a  tax  collector  a  lien  upon  the  prop- 
erty of  sureties  from  the  date  of  his  de- 
fault, the  sureties,  upon  payment  of  a 
judgment  against  them  for  the  -default  of 
a  tax  collector,  are  subrogated  to  the 
rights  of  the  county  therein,  and  as 
against  a  noncontributing  surety,  acquire 
a  lien  for  his  share  superior  to  any  mort- 
gage or  other  lien  of  date  subsequent  to 
such  default.  Cummings  v.  May,  110  Ala. 
479,  20  So.  307. 

Where  a  company  became  surety  for  a 
person  convicted  of  a  misdemeanor  upon 
a  confession  of  judgment  for  the  fine  and 
costs,  and  contracted  with  him  to  perform 
certain  services  for  it  after  being  re- 
leased, as  expressly  allowed  by  Cr.  Code 
1896,  §  4751,  it  assumed  the  risk  of  his 
arrest  and  punishment  for  his  violation 
of  law  before  or  during  the  term  of  his 
contract;  and  the  state,  by  permitting  the 
contract  to  be  made,  did  not  grant  him 
immunity  from  such  arrest.  State  v. 
Etowah  Lumber  Co..  45  So.  162,  153 
Ala.  77. 


§    107.  Recourse  to    and  Exhaustion    of 
Remedy  against  PtincipaL 

In  General. — ^A  creditor  can  not  be  com- 
pelled to  exhaust  his  remedy  against  his 
principal  debtor  before  he  resorts  to  ^hc 
surety,  unless  under  peculiar  circum- 
stances, rendering  the  interference  of  a 
court  of  chancery  proper.  Abercrombie 
V.   Knox,  3   Ala.   728. 

The  failure  and  refusal  of  the  lessor 
when  required  by  the  lessee's  surety  who 
was  bound  jointly  with  his  principal  by 
instrument  under  seal,  to  proceed  by  the 
distress-warrant  against  the  lessee  does 
not  discharge  the  surety  from  liability. 
Brooks  V.  Carter,  36  Ala.  682;  Branch 
Blank  v.  Perdue,  3  Ala.  409;  Haden  v. 
Brown,  18  Ala.  641;  Minter  v.  Branch 
Bank,  23  Ala.  762. 

Mode  and  Extent  of  Pursuit  of  Princi- 
pal.— The  words  "Nulla  bona"  are  not  a 
sufficient  return  to  a  writ  of  execution  to 
authorize  proceedings  against  a  surety, 
sin-ce  such  words  signify  merely  the  want 
of  goods  whereon  the  officer  could  levy, 
while,  to  authorize  proceedings  against  a 
surety,  the  return  should  be  of  "No  prop- 
erty found,"  or  in  language  of  equivalent 
meaning.  Woodward  v.  Harbin,  1  Ala. 
104. 

§   108.   Recourse    to  and  Exhaustion    of 
Other  Securities. 

Common  or  Several  Property  of  Prin- 
cipal and  Surety^ — ^When  the  principal 
and  his  surety  jointly  execute  a  mortgage 
to  the  creditor  conveying  lands  belong- 
ing to  them  separately,  the  surety  has  an 
equity  to  require  the  lands  of  the  princi- 
pal to  be  first  sold  and  applied  to  the  sat- 
isfaction of  the  debt,  and  he  may,  a^fter 
default,  maintain  a  bill  to  redeem  his 
land,  asking  a  foreclosure  as  to  the  prop- 
erty of  the  principal,  and  offering  to  pay 
the  balance  that  may  remain  due.  Gres- 
ham  V,  Ware,  79  Ala.  19®. 

Remedies  for  Enforcement  of  Ri|^t. — 
A  surety  can  not  come  into  equity  to  en- 
join the  execution  against  him,  merely 
because  the  sherifiF  refuses  to  make  the 
money  out  of  the  principal,  although  suf- 
ficient property,  which  he  is  "fast  making 
away  with,"  has  been  pointed  out  to  t^c 
sheriff.  There  is  an  adequate  remedy  at 
law.    Walker  v.  Tyson,  52  Ala.  593. 

Where  three  successive  attachments 
are  levied  on  the  same  goods,  which  are 
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replevied  by  the  same  person,  and  bonds 
given  with  the  same  sureties,  and  judg- 
ments are  rendered  against  the  claimant 
in  each  suit  for  an  aggregate  amount  of 
more  than  twice  the  assessed  value  of  the 
property,  though  each  judgment  is  for 
less,  the  sureties  may  maintain  a  bill  in 
equity  to  adjust  the  priorities  of  the  at- 
taching creditors.  Maas  v.  Long,  70  Ala. 
237. 

§  lOe.  Recovery  of  Payments  to  Creditor. 

Defendant  having  attached  the  prop- 
erty of  his  debtor,  E.,  plaintiff  became 
the  surety  of  E.  in  a  replevin  bond  for  the 
delivery  of  the  property.  The  bond  was 
returned  forfeited,  and  an  execution  is- 
sued thereon  against  plaintiff  and  E. 
Plaintiff  then  agreed  with  defendant  that 
he  would  pay  $700,  if  defendant  would 
give  him  a  discharge  from  the  debt  and 
damages,  but  refused  to  pay  the  costs. 
The  proposition  was  accepted,  the  money 
paid,  and  the  execution  indorsed  satis- 
fied as  to  the  debt  and  damages.  After 
this  the  costs  were  paid,  but  by  whom  did 
not  appear.  Subsequently  the  replevin 
bond  and  the  execution  which  issued  on  it 
were  quashed  on  plaintiff's  motion,  and 
plaintiff  then  'brought  assumpsit  against 
defendant  to  recover  the  money  paid  on 
the  execution.  Held,  that  plaintiff  could 
recover  back  the  money  paid  on  the  com- 
promise, if  the  contract  was  violated  by 
defendant  by  coercing  costs  from  plain- 
tiff.   Nabors  v.  Camp,  14  Ala.  460. 

When  money  is  collected  under  execu- 
tion for  an  administrator's  surety,  on  a 
decree  of  the  court  of  probate  against  the 
administrator  in  favor  of  the  administra- 
tor de  bonis  non,  and  the  decree  is  re- 
versed by  the  appellate  court  after  the 
collection  of  the  money,  and  after  its  dis- 
tribution by  the  administrator  de  bonis 
non  among  the  distributees  of  the  estate, 
the  surety  may  recover  the  money  so 
paid  in  assumpsit  Williams  v.  Simmons, 
22  Ala.  425. 

(B)  AS  TO  PRINCIPAL. 

§  110.  Right  of  Recooree  to  Principal  in 
GeneraL 

When  a  surety  on  an  injunction  bond 
has  satisfied  the  judgment,  he  may  pro- 
ceed against  the  principal  obligor.  Dub- 
berly  V.  Black's  Adm'r,  38  Ala.  193. 

The  execution   of  a   supersedeas   bond 


on  appeal  by  the  executors  of  an  estate 
creates  no  privity  between  the  sureties 
and  the  estate,  and  a  payment  by  the 
sureties  oi  the  judgment  on  affirmance 
gives  them  no  right  of  action  against  the 
estate.     Maybury  v.   Grady,   67  Ala.   147. 

§    111.    Contracts  and  Conveyances    for 
Indemnity. 

Accounting  by  Surety  for  Proceeds  of 
Indemnity. — Where  a  surety  purchased 
property  pledged  by  his  principal  for  the 
debt  as  indemnity  for  himself  and  his 
cosureties,  he  is  responsible  for  the  / 
property,  or  its  proceeds,  and  profits,  and 
for  all  losses  w*hich,  with  due  care,  could 
have  been  prevented.  Steele  v.  Brown, 
18  Ala.  700. 

Assignment — A  mortgage  given  to  in- 
demnify the  mortgagor's  sureties  for  pay- 
ment of  the  costs  of  a  suit  may  be  as- 
signed as  security  to  one  who  has  paid 
such  costs.  Murry  v,  Strother,  48  So.  72, 
158  Ala.  204. 

Construction  and  Effect  in  GeneraL— 
If  an  agent  for  the  sale  of  real  estate  is 
surety  on  his  principal's  notes  for  the 
purchase  money  of  the  real  estate,  and 
takes  a  deed  from  his  principal's  vendor 
to  himself,  this  would  give  !him  a  lien  to 
the  extent  of  the  money  which  he  had 
paid;  but,  if  he  had  other  moneys  of  his 
principal  in  his  hands  at  the  time  of  the 
purchase,  his  lien  would  be  diminished  to 
that  extent.  Walker  v.  Palmer,  24  Ala. 
358. 

Rights  and  Remedies  as  to  Third  Per- 
sons,— B.,  having  executed  a  deed  of  trust 
to  defendant  to  indemnify  plaintiff  as 
surety,  agreed  to  give  defendant  the  con- 
trol of  his  cotton  crop,  the  proceeds  there- 
of to  be  applied  as  if  under  the  trust 
deed.  The  cotton  was  shipped  by  B.  to 
D.  under  defendant's  mark,  and  D.  re- 
ceived and  held  the  proceeds.  There  hav- 
ing been  a  deficiency  under  the  trust  deed 
in  favor  of  plaintiff  as  surety,  defendant 
drew  on  D.  in  favor  of  plaintifiF  for  the 
proceeds  of  the  cotton,  which  the  bill  re- 
cited that  defendant  as  trustee  had 
shipped  to  D.  D.  offered  to  pay  a  part 
of  the  bill,  but  claimed  the  right  to  apply 
the  balance  of  the  proceeds  on  a  claim 
which  he  held  against  B.  Plaintiff  re- 
fused to  accept  the  partial  payment,  and, 
having  protested  the  bill,  sued  defendant 
for  the  amount  of  it.    Held,  that  he  could 
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not  recover,  since  defendant  drew  on  D. 
merely  to  carry  on  the  agreement  be- 
tween B.  and  plaintiff,  and  was  not 
obliged  to  coerce  payment  by  the  drawee. 
•Smith  V,  Houston,  8  Ala.  736. 

An  administrator  sold  land  under  a  pro- 
bate decree,  himself  becoming  the  pur- 
chaser, and  gave  his  note,  with  sureties, 
for  the  purchase  price,  executing  to  the 
sureties,  after  the  maturity  of  the  note, 
but  before  he  had  obtained  a  conveyance 
under  order  of  court,  a  mortgage  on  the 
lands  for  their  indemnity.  He  contracted 
to  resell  a  portion  of  the  land  to  the  hus- 
band of  one  of  the  distributees  of  the  es- 
tate, who,  with  such  administrator's  con- 
sent and  with  the  knowledge  of  his  sure- 
ties, used  his  wife's  distributive  share  in 
part  payment.  The  sureties,  having  aft- 
erwards been  compelled  to  pay  a  balance 
due  on  the  note,  attempted  to  defeat  spe- 
cific performance  of  such  contract  to  re- 
sell by  asserting  their  rights  by  subroga- 
tion and  under  the  mortgage.  Held,  that 
the  equity  of  the  wife  arising  out  of  such 
a  use  of  her  money  was  the  superior  one. 
Sawyers  v.  Baker,  77  Ala.  461. 

§  112.  Rights  of  Surety  before  Payment  or 
Satisfaction  of  Debt  or  Liability. 


§  113. 


In  GeneraL 


A  surety  must  first  pay  the  debts  for 
which  he  is  liable,  or  some  portion  there- 
of, before  he  can  maintain  an  action  on 
account  of  such  suretyship  against  his 
principal.  Winston  v.  Farrow  (Ala.),  40 
So.  53;  Smith  v.  Young,  173  Ala.  190,  55 
So.  425. 

§  114.  Enforcement  of  Pajrment  by 

Principal  or  Other  Exoneration. 

Actions  for  Exoneration. — A  surety 
may,  after  the  debt  has  become  due,  with- 
out paying  or  being  called  upon  to  pay 
it,  file  a  bill  in  equity  to  compel  the  debt- 
or to  exonerate  him  by  payment,  if  the 
creditor's  rights  are  not  prejudiced  there- 
by. West  Huntsville  Cotton  Mills  Co.  v. 
Alter,  164  Ala.  305,  51  So.  338,  citing 
Thomas  v.  St.  Paul  M.  E.  Church,  66  Ala. 
138,  5  So.  508;  Tillis  v,  Folmar,  145  Ala. 
176,  39  So.  913. 

The  bill  alleged  that  complainant  was 
a  surety  for  the  payment  of  certain  bonds 
secured  by  a  trust  deed,  and  that  the  se- 
cured indebtedness  was  long  past  due  and 


the  trust  deed  subject  to  foreclosure,  and 
that  the  creditors  and  the  trustee  refused 
to  collect  the  indebtedness  or  foreclose 
the  trust  deed,  and  withheld  from  com- 
plainant the  amount  -deposited  by  him  as 
surety  for  payment  of  the  bonds,  and 
prayed  that  complainant  be  permitted  to 
pay  the  debt  secured  and  redeem  the 
funds  deposited  by  him.  Held,  that  the 
bill  alleged  facts  entitling  complainant  to 
the  relief  demanded,  under  the  rule  per- 
mitting a  surety,  after  forfeiture,  to  sue 
to  redeem  his  property  from  a  mortgage 
covering  both  it  and  the  principal's  prop- 
erty, without  first  paying  the  entire  mort- 
gage debt,  and,  in  the  same  suit,  compel 
the  application  of  the  principal's  property 
to  payment  of  the  debt.  West  Hunts- 
ville Cotton  Mills  Co.  v.  Alter,  164  Ala. 
305,  51  So.  3^8. 

Debts  Due  from  Surety  to  PrindpaL — 
A  surety,  until  he  has  paid  the  debt  for 
which  he  is  liable,  has  no  right  to  retain, 
as  against  the  demand  of  the  principal's 
executor,  moneys  in  his  hands  belonging 
to  the  estate.  Tyree  v.  Parham's  Ex'r, 
66  Ala.  424. 

Remedies  against  Deceased  Bankruf>t 
or  Insolvent  PrincipaL — The  fact  that  the 
estate  of  a  deceased  principal  has  insuffi- 
cient assets  to  pay  a  debt  on  which  plain- 
tiff is  surety  is  a  sufficient  showing  of 
equity  to  sustain  a  creditors'  bill  to  sub- 
ject defendant's  property,  fraudulently 
conveyed,  to  the  payment  of  the  debt,  and 
for  the  appointment  of  a  receiver.  Wer- 
born's  Adm'r  v.  Kahn,  93  Ala.  201,  9  So. 
729,  citing  Battle  v.  Reid,  68  Ala.  149. 

§  115.  — -  Recourse  to  Indemnity  from 
PrincipaL 

As  to  remedies  of  creditor  as  to  in- 
demnity from  principal  to  surety,  see  ante, 
"Recourse  to  Indemnity  to  Surety,"  §  92. 

Enforcement  of  Deed  of  Trust. — ^Where 
a  trust  deed  is  given  to  indemnify  sureties 
on  a  supersedeas  bond,  they  may  file  a 
bill  to  foreclose  the  same  as  soon  as  judg- 
ment is  affirmed,  and  are  not  required  to 
prst  pay  it.    Cochran  v.  Miller,  74  Ala.  50. 

Enforcement  of  Note.— Where  one  who 
is  the  surety  of  another  receives  from 
him  as  an  indemnity  a  note  payable  at  a 
particular  time,  he  may  sue  upon  it,  though 
he  has  not  been  compelled  to  pay  the 
surety  debt,  if  his  liability  to  pay  con- 
tinues.    Russell  V.  La  Roque,  11  Ala.  352. 
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§  lift.  Rights  of  Surety  after  Payment  or 
Satisfaction  by  Him  of  Debt  or  Lia- 
biUty. 

§  117. In  General. 

A  surety  >has  no  ground  for  relief  in  eq- 
uity under  a  contract  with  the  creditor  to 
transfer  to  the  surety  the  collaterals  re- 
ceived from  his  principal,  upon  payment 
of  the  snm  for  which  he  is  surety,  where 
it  appears  that  the  principal  has  himself 
paid  the  debt.  Dilburne  v.  Youngblood, 
85  Ala.  449,  5  So.  175. 

A  surety's  right  of  action  against  a 
debtor  for  reimbursement  is  limited  to  the 
value  with  interest  and  costs  with  which 
the  surety  has  parted  in  satisfaction  of  the 
debt,  and  not  necessarily  to  the  sum  de- 
mandable  under  the  contract  wherein  he 
is  surety.  Smith  v.  Pitts,  52  So.  402,  167 
Ala.  461. 

§  118. Necessity  of  Payment  or  Sat- 
isfaction. 

Where  a  surety  is  sued  alone,  he  may 
notify  the  principal  to  defend,  and,  on  the 
latter's  failure  to  indemnify  the  surety 
and  defend,  the  latter,  on  paying  the  judg- 
ment, in  the  absence  of  fraud,  may  recover 
the  amount  paid  from  the  principal, 
whether  the  latter  was  actually  liable  or 
not  I>ampskibsaktieselskabet  Habil  v. 
United  States  Fidelity  &  Guaranty  Co.,  39 
So.  54,  142  Ala.  363;  .Riley  v.  Stallworth, 
56  Ala.  481. 

A  surety  or  guaiantor  can  not  recover 
from  the  principal  until  he  has  paid  the 
iebt  guaranteed,  in  the  absence  of  a  con- 
trary stipulation  in  the  surety  contract; 
but  the  parties  may  agree  that  the  surety 
may  proceed  against  the  principal  or 
against  independent  security  given  by 
him  at  any  time  irrespective  of  the 
surety's  payment  of  the  principal  debt. 
Cooper  V.  Parker,  176  Ala.  122,  67  So.  472, 
citing  Lane  v.  West  Moreland,  79  Ala. 
372,  374. 

"The  present  case  can  not  be  distin- 
guished from  the  case  of  Russell  v.  La 
Roque,  11  Ala.  352,  354,  where  it  was  said: 
it  is  frequently  a  matter  of  great  doubt 
and  difficulty  what  the  true  nature  of  an 
indemnity  is;  but  the  circumstance  which 
influenced  our  judgment  previously,  and 
which  has  confirmed  it  on  subsequent  re- 
flection, is  the  fact  that  the  note  executed 
as  an  indemnity  was  (>ayable  at  a  day  cer- 
tain, thus  establishing  very  satisfactorily 


that  the  right  of  the  surety  to  an  action 
on  the  note  was  not  to  depend  on  his  be- 
ing compelled  to  pay  the  debt  of  his  prin- 
cipal, as  the  time  when  that  would  hap- 
pen was  uncertain,  if  it  happened  at  all, 
whilst  the  right  to  sue  at  a  particular  time 
was  ascertained  and  depended  on  no  con- 
tingency.* "  Cooper  V,  Parker,  176  Ala. 
122,  57  So.  472,  474. 

'  Validity  and  Accrual  of  Obligation  in 
General. — To  entitle  a  surety  on  a  note 
made  payable  to  a  bank  to  maintain  an 
action  against  the  principal,  it  must  ap- 
pear that  the  note  was  accepted  by  the 
•bank  and  paid  by  the  surety.  Landrum 
V.  Brookshire,  1  Stew.  252. 

One  who  is  indemnified  by  another  to 
be  the  surety  of  a  third  person  can  not 
recover  from  his  indemnitor,  if  there  is 
nothing  due  at  the  time  he  discharges  the 
debt,  and  he  is  notified  not  to  pay.  Smith 
V.  McGehee,  14  Ala.  404. 

Defense  of  Action  in  Which  Liability  Is 
Determined. — Although  a  surety  is  pro- 
hibited by  Rev.  €ode,  §  8073,  from  suffer- 
ing judgment  to  go  against  him  by  con- 
fession or  default  when  the  principal 
debtor  is  willing  to  defend,  yet,  if  he  does 
suffer  such  judgment  to  be  rendered,  he 
may  maintain  a  common-law  action  against 
his  principal  to  recover  the  money  paid 
on  such  judgment;  but  in  such  case  he 
occupies  the  position  of  the  creditor  su- 
ing on  the  original  debt,  and  is  bound  to 
establish  its  validity  and  to  repel  all  de- 
fenses against  it.  Riley  v.  Stallworth,  56 
Ala.  481,  cited  in  note  in  68  L.  R.  A.  520. 

Execution  against  Surety  Whose  Lia- 
bility Is  Fixed  and  Matured. — A  surety, 
whose  liability  is  fixed  and  matured,  may 
pay  at  once,  without  execution.  Stall- 
worth  V.  Preslar,  34  Ala.  505. 

§  119. Sufficiency  of  Payment  or  Sat- 
isfaction. 

In  General — ^Where  A.  executes  a  deed 
of  trust  to  indemnify  B.  against  loss  as 
his  security  on  a  note,  with  power  of  sale, 
whenever  a  judgment  on  the  note  is  ren- 
dered against  B.,  and  B.,  before  the  ma- 
turity of  the  note,  purchases  or  pays  it, 
a  court  of  equity  will  enforce  the  deed  for 
the  benefit  of  B.,  to  the  extent  of  his  dis- 
bursement in  the  purchase  or  payment  of 
the  note.  Graham  v.  King,  15  Ala.  563, 
cited   in   notes  in  68   L.   R.  A.   529,   531. 

Comfyromise    and    Settlement    —    The 
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rigrht  of  a  surety,  who  has  paid  a  claim 
against  the  principal,  to  reimbursement 
from  the  principal  or  his  estate,  is  not 
affected  by  the  fact  that  payment  was 
made  in  compromise,  if  the  rights  of  his 
principal  have  not  been  injured.  Martin 
V,   Emert>e's  Adm'r,  70  Ala.  326. 

Evidence  of  Pasrment. — The  possession 
by  the  surety  of  the  note,  signed  by  the 
principal  and  surety,  is  such  prima  facie 
evidence  of  payment  as  will  enable  him 
to  maintain  an  action  against  the  principal 
for  reimbursement.  Landrum  v.  Brook- 
shire,  1  Stew.  252. 

In  an  action  by  a  surety  against  his 
principal,  where  plaintiff  proves  that  he 
has  paid  money  for  defendant,  the  pre- 
sumption obtains,  in  the  absence  of  proof 
to  the  contrary,  that  the  payment  is  all 
for  which  the  surety  is  responsible.  Col- 
lins V.  Boyd,  14  Ala.  505. 

§  180.  — —  Indemnity  or  Reunbursement. 

Right  to  Rein^ursement  in  General. — 

In  an  action  by  a  surety  on  a  note  against 
the  principal,  to  recover  the  amount  paid 
thereon,  a  plea  that  plaintiff  and  defendant 
were  partners  in  the  transaction  for  which 
the  note  was  given  presented  a  good  de- 
fense.    Pollard  V.  Stanton,  5  Ala.  451. 

Remedies  against  Estate  of  Deceased 
Principal. — ^A  surety  can  not  plead  that 
his  principal  is  dead,  and  due  presentment 
of  the  claim  was  not  made  to  his  represen- 
tative; nor  will  the  omission  to  present 
the  claim  for  payment  to  the  representa- 
tive of  the  principal  in  the  debt  affect  the 
right  of  the  surety  to  recover  from  the 
estate,  if  he  is  compelled  to  pay  the  debt. 
Hooks  V.  Branch  Bank,  8  Ala.  580,  cit- 
ing McBroom  v.  Governor,  6  Port.  32. 

Where  sureties  on  the  bond  of  a  de- 
ceased administrator,  after  having  paid 
the  amount  of  the  default  shown  in  his 
settlement,  neglected  to  prosecute  to  judg- 
ment their  demand  against  his  personal 
representative  for  the  amount  so  paid,  they 
could  not,  without  showing  cause  for  such 
neglect,  maintain  a  bill  in  equity  to  sub- 
ject to  the  payment  of  their  demand  their 
principal's  equitable  interest  in  land.  Caw- 
thorn   V.  Jones,   73   Ala.   82. 

Purchase  by  Principal  at  Execution  Sale 
against  Surety. — When  the  property  of 
the  surety  by  his  consent  is  sold  under 
execution  against  his  principal,  the  surety 
not  being  a  party  to  the  judgment,  and 


is  bought  in  by  the  principal,  through  an 
agent,  and  sent  back  to  the  surety's  house, 
the  principal,  although  he  afterwards  pays 
the  debt  under  which  the  property  is  sold, 
can  not  invoke  the  doctrine  of  estoppel  to 
defeat  the  surety's  title.  Pond  v.  Wads- 
worth,  24  Ala.  531. 

The  act  of  the  agent  in  sending  the 
property  back  to  the  surety's  house,  if  in- 
tended as  a  delivery  to  the  principal,  would 
vest  the  title  in  him  by  the  delivery,  and 
nothing  could  pass  by  a  subsequent  bill 
of  sale  to  his  administrator  in  trust  for 
the  estate  of  a  principal;  but  the  accept- 
ance of  such  bill  of  sale  by  the  administra- 
tor  would  not  preclude  him  from  deduc- 
ing title  through  his  intestate  under  the 
previous  sale,  consummated  by  delivery. 
Pond  V.  Wadsworth,  24  Ala.  531. 

Lien  on  Property  of  Principal  —  \ 
number  of  persons  associated  themselves 
together  to  establish  a  female  school,  of 
whom  A.  was  the  nominal  head,  and  pur- 
chased a  house  for  the  school  of  B.,  paid 
one-third  of  the  price  in  cash,  and  gave 
two  bills  for  the  residue,  drawn  by  C.  on 
A.,  who  accepted  them.  The  bills  were 
payable  to  D.,  and  indorsed  by  him  to  E., 
by  him  to  F.,  and  by  him  to  B.,  the  vendor 
of  the  house.  The  company  was  after- 
wards incorporated,  and  paid  out  of  their 
funds  the  bill  first  becoming  due.  A.  con- 
veyed the  schoolhouse  to  the  corpora- 
tion, taking  a  covenant  of  indemnity  from 
persons  styling  themselves  trustees  of  the 
school,  of  whom  E.  was  one,  against  his 
acceptance,  still  outstanding.  E.  was  com- 
pelled to  pay  the  bill  as  indorser,  and  filed 
his  bill,  asserting  a  lien  in  equity  on  the 
house,  in  preference  to  creditors  of  the 
corporation,  who  had  obtained  a  deed  of 
trust  thereof,  with  notice  of  his  lien.  Held, 
that  E.  was  a  mere  surety  of  the  corpora- 
tion, and  had  no  lien  on  the  land.  Foster 
V.  Trustees  of  Athenaeum,  3  Ala.  30^, 
cited  in  notes  in  68  L.  R.  A.  518,  529,  530. 
545. 

§  121.  Enforcement  against  Principal  of| 
Execution  against  Surety. 

See  post,  "Summary    Remedies    against 
Principal,"  §  1^. 

A   surety,   after   paying  the   amount 
the  execution  issued  against  the  princip 
and  other  sureties,  as  well  as  himself,  i 
not   entitled   to   have   the   execution    ke 
alone  for  his  own  benefit,  either   again 
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the  principal  or  cosureties.  Morrison  v, 
Marvin,  6  Ala.  7-97,  citing  Foster  v.  Trus- 
tees, 3  Ala.  302,  cited  in  note  in  68  L.  R. 
A  564. 

When  a  judgment  has  been  rendered 
against  an  executor  on  a  debt  due  by  the 
testator,  and  is  affirmed  on  appeal  against 
him  and  his  surety  on  the  supersedeas 
bond,  if  the  surety  pays  the  affirmed  judg- 
ment, and  takes  an  assignment  of  it  to 
himself,  he  may,  by  bill  in  equity  alleging 
the  insolvency  of  the  executor,  reach  and 
subject  any  personal  assets  remaining  un- 
administered  in  his  hands,  and  also  his 
individual  interest  in  the  estate,  both 
lands  and  personal  property.  Vanderveer 
r.  Ware,  65  Ala.  606,  cited  in  notes  in  68 
L.  R.  A.  527,  571,  579,  581.  See  the  title 
EQUITY. 

A  surety  of  an  executor,  who  has  paid 
a  judgment  rendered  against  both  on  a 
debt  due  by  the  testator  and  has  taken 
an  assignment  thereof,  may  by  a  bill  in 
equity,  alleging  the  insolvency  of  the  ex- 
ecutor, subject  the  individual  interest  of 
such  executor  in  lands  devised  to  him  by 
the  testator,  but  only  so  long  as  they  are 
held  by  him.  Vanderveer  v.  Ware,  69 
Ala.  38. 

§  12S.  Summary  Remedies  against  Princi- 
paL 

In  GeneraL — ^The  benefit  which  the  act 
o;  1S21,  relating  to  the  notification  of  a 
surety  on  any  bond,  bill,  or  note  held 
against  a  principal  and  surety  to  put  the 
in^trament  in  suit,  confers  on  the  sureties 
is  the  privilege  of  having  judgment  against 
t!ie  principal  on  notice,  if  such  principal 
is  not  joined  in  the  suit,  at  the  same  time 
judgment  is  recovered  against  himself  by 
the  creditors.  Scott  v.  Bradford,  5  Port. 
443. 

Jurisdiction  and  Venue. — Under  the 
statute  allowing  a  surety,  who  has  paid  a 
judgment  rendered  against  him  and  his 
principal,  to  have  judgment  for  the  same 
against  the  principal,  on  motion,  the  mo- 
tion must  be  made  in  the  court  where  the 
••rijinal  judgment  was  recovered.  Elliott 
:  Clements,  5  Ala.  470,  cited  in  note  in  68 
L.  R.  A.  581. 

Notice  to  Principal. — Under  the  act  of 
^^t  providing  that,  where  a  judgment  has 
Ijcen  entered  against  a  surety,  the  latter 
niay  by  a  summary  proceeding  have  judg- 
ment entered  against  his  principal  and  ex- 


ecution issued  thereon,  a  notice  should  be 
given  to  the  principal  of  such  proceedings, 
though  it  is  not  provided  for  by  the  stat- 
ute. Brown  v.  Wheeler,  3  Ala.  ^87,  cited 
in  note  in  68  L.  R.  A.  581. 

A  notice  which  alleges  that  the  plaintiff 
was  botmd  as  security  for  the  defendant 
on  a  certain  note  which  is  particularly 
described,  that  judgment  was  rendered 
thereon  against  him,  that  execution  had 
issued  on  said  judgment,  and  that  the 
plaintiff  had  been  compelled  to  pay  a  cer- 
tain sum  of  money  thereon,  and  specifies 
the  court  in  which  the  judgment  was  ren- 
dered and  the  time  of  its  rendition,  is 
sufficient  to  authorize  a  summary  judg- 
ment, under  Clay's  Dig.  p.  531,  §  3,  against 
the  principal,  in  the  same  court  in  which 
the  former  judgment  was  rendered,  al- 
though the  notice  does  not  state  in  whose 
favor  the  judgment  was  rendered,  nor  the 
amount  of  it,  nor  the  time  of  payment  by 
the  security.     Pait  v,  Pait,  19  Ala.  713. 

Procee^^gs. — In  a  summary  proceed- 
ing by  a  surety  against  the  principal,  un- 
der the  statute,  to  recover  money  paid  on 
a  judgment,  it  is  necessary  to  connect  the 
instrument  on  which  the  surety  is  bound 
with  the  judgment  paid  by  him.  Brown  v, 
Wheeler,   3  Ala.  287. 

Judgment. — In  a  summary  proceeding 
under  Aik.  Dig.  p.  384,  §  3,  in  favor  of  a 
surety  against  his  principal  to  recover 
money  paid  on  a  judgment  if  judgment  is 
rendered  for  interest  on  the  sum  paid,  the 
record  must  show  the  time  when  the 
surety  paid  the  debt,  if  the  liabilty  is  not 
fixed  by  verdict.  Brown  v.  Wheeler,  3 
Ala.  287. 

§  lS3w  Actions  against  Principal 

As  to  actions  between  cosureties,  see 
post,  "Actions  between  Cosureties,  §  133. 

§  123  (1)  Rights  of    Action,  and  Nature 
and  Form  of  Remedy. 

The  summary  remedy  given  by  Rev. 
Code,  §  3071,  against  a  principal,  in  favor 
of  a  surety  wlio  has  paid,  in  whole  or  in 
part,  a  judgment  against  him  for  the  debt 
of  his  principal,  is  cumulative  merely,  not 
excluding  the  common-law  remedy;  and 
plaintiff  may  elect  which  he  will  pursue. 
Riley  v.  Stallworth,  56  Ala.  481,  citing 
Sawyer  v.  Ballew,  4  Port.  116. 

Though  the  demand  paid  by  the  surety 
on  an  administrator's  bond  was  purely  eq- 
uitable, his  claim  for  reimbursement  from 
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his  principal  is  purely  legal,  and  his  only 
remedy  is  an  action  for  money  paid  in  the 
absence  of  special  circumstances.  Mar- 
tin V.  Ellerbe's  Adm'r,  70  Ala.  336. 

§  183  (2)  Conditions  Precedent. 

In  an  action  by  a  surety  against  his 
principal,  where  plaintiff  proves  that  he 
has  paid  money  for  his  principal,  he  is 
entitled  to  recover  without  proving  a  de- 
mand.     Collins   V.    Boyd,    14   Ala.    505. 

§  183  (S)  Parties. 

Cosureties  can  not  join  in  an  action  to 
recover  money  paid  by  them  for  their 
principal,  unless  the  payment  be  made  out 
of  a  joint  fund.  Parker  v.  Leek,  1  Stew. 
523. 

§  123  (4)  Pleadings. 

Where,  in  an  action  on  a  note  by  a 
surety  against  her  principal,  a  replication 
to  a  plea  of  non  est  factum  alleged  that 
the  surety  signed  her  principal's  name  to 
the  bond  in  his  presence  and  under  his 
authority  and  instructions,  a  rejoinder  al- 
leging that  the  surety  wrote  the  princi- 
pal's name,  and  held  the  pen  while  he 
made  his  mark,  and  that  such  signatures 
was  not  witnessed  as  required  by  statute, 
was  demurrable,  since  nothing  was  set  up 
therein  which  was  not  available  under  the 
plea  of  non  est  factum.  Wright  v,  Forgy, 
126  Ala.  389,  2«  So.  198. 

Where  action  was  brought  on  a  note 
by  a  surety  against  her  principal,  alleg- 
ing execution  of  the  bond  by  the  prfnci- 
pal,  a  replication  to  a  plea  of  non  est 
factum  alleging  that  such  surety  signed 
her  principal's  name  to  the  bond  in  his 
presence  and  under  his  authority  and  in- 
structions was  not  demurrable  because 
the  surety  was  shown  to  be  a  party  to 
the  bond  and  disqualified  to  sign  her  prin- 
cipal's name  thereto,  and  because  not  an 
answer  to  the  plea,  since  such  replication 
contained  nothing  more,  in  substance, 
than  the  petirtion,  and  in  effect  joined  issue 
on  the  plea.  Wright  v.  Forgy,  126  Ala. 
389,   283   So.    198. 

§  123  (5)  Evidence. 

Where  the  testimony  of  a  surety  who 
claimed  against  her  principal  on  a  note 
which  had  been  paid  by  and  indorsed  to 
her  showed  that  no  antagonistic  relation 
existed,  that  her  principal  could  not  write, 
and  that  at  his  request  she  wrote  his  name 
on    the    note,    after    which   he    made    his 


mark,  and  she  signed  as  surety,  which 
testimony  was  corroborated  by  several 
witnesses  who  were  present,  a  finding  that 
srhe  was  authorized  to  sign  her  principal's 
name  to  the  note  was  sufficiently  sup- 
ported; and  it  was  not  error  to  render 
judgment  in  her  favor,  though  the  stat- 
utory requirement  that  such  mark  be  at- 
tested by  a  witness  who  could  write  was 
not  complied  with,  and  the  note  contained 
a  clause  waiving  exemptions  as  to  per- 
sonal property,  since,  when  the  surety  so 
signed  her  principal's  name  to  the  note, 
the  contract  was  complete,  and  the  prin- 
cipal's mark  thereafter  added  did  not  af- 
fect its  validity.  Wright  v.  Forgy,  126 
Ala.  389,  28  So.  198,  citing  Lewis  v.  Wat- 
son, 98  Ala.  481,  13  So.  570. 

(C)  AS  TO  COSURETY. 

As  to  release  of  cosurety  as  discharge, 
see  ante,  "Release  of  Cosurety,"  §  68. 

§    124.    Obligation    Constituting    Parties 
Cosureties. 

A  judgment  was  obtained  against  the 
sheriff  and  his  sureties  for  the  default  of 
the  sheriff  in  not  making  the  money  on  a 
judgement  against  A.,  one  of  the  sureties 
to  the  official  bond.  An  execution,  issued 
on  the  judgment  against  the  sheriff,  was 
levied  on  some  slaves  of  A.,  who  gave  a 
forthcoming  bond,  with  B.  as  his  surety 
This  bond  was  forfeited,  and  an  execu- 
tion issued  against  the  sheriff  and  his 
sureties,  including  B.,  the  surety  to  the 
forfeited  bond,  which  last  execution  B. 
discharged.  Held,  that  B.  could  not  sue 
the  sureties  of  the  sheriff  for  contribu- 
tion. Fitzpatrick's  Adm'r  v.  Hill,  9  Ala. 
783.  See  Dunlap  v.  Foster,  7  Ala.  734; 
Bezzell  v.  White,  13  Ala.  42Z, 

Accommodation  drawers^  acceptors,  and 
indorsers  are  not  made  co-sureties  by  Rev. 
Code,  §  3070,  where  there  is  no  agreement 
express  or  implied,  to  render  them  liable 
as  such.  Moody  v.  Findley,  43  Ala.  167, 
citing  Brahan  v.  Ragland,  3  Stew.  34'; 
Spence  v.  Barclay,  8  Ala.  581;  Aber- 
crombie  v.  Conner,  10  Ala.  293. 

Judicial    Proceedings. — Where    a    judg- 
ment  is   obtained    against    principal  an 
sureties,  and,  upon  a  levy  upon  the  pro 
erty  of  the  principal  only,  a  person  giv 
bond    that  the    property  taken    shall 
forthcoming,  and  he  is  obliged  to  pay  t 
debt,  he  can  not  claim  contribution  fn 
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the  sureties.      Dunlap   v.    Foster,   7   Ala. 
734. 

The  mortgagor's  cotton  having  been 
levied  on,  the  mortgagee  became  surety 
on  the  replevy  bond,  and  the  cotton  was 
delivered  to  the  mortgagor,  who  shipped 
it  to  Mobile,  where  it  was  sold  by  the 
consignees,  and  the  proceeds  were  applied 
by  them  to  the  i>art  payment  of  a  debt 
due  to  them  by  the  mortgagor,  on  which 
the  mortgagee  was  surety  and  which  was 
one  of  the  debts  secured  by  the  mortgage. 
Held,  that  the  mortgagee  was  not  enti- 
tled to  a  credit  for  what  he  was  compelled 
to  pay  on  the  replevy  bond,  as  against  his 
cosurety  on  the  other  mortgage  debts. 
Steele  v.  Mealing,  24  Ala.  2&5. 

■ 

§  lis.  Recourse  to  Property  or  Credits  of 
Principal  in  Hands  of  or  Owing  by 
Cosurety. 

In  GeneraL — A.  and  B.,  being  sureties 
in  the  bond  of  a  guardian,  the  guardian 
paid  a  debt  due  from  him,  in  his  individual 
capacity,  to  A.  in  the  funds  of  the  ward. 
After  the  insolvency  of  the  guardian,  B. 
was  called  upon  to  pay  the  amount  due 
on  the  guardianship  bond.  On  a  bill  filed 
by  B..  it  was  held  that  chancery  would 
follow  the  trust  fund  into  the  hands  of  A., 
and  it  was  decreed  that  A.  should  pay 
the  same  in  satisfaction  of  the  claim  of 
the  ward.     Swoope  v.  Trotter,  4  Port.  27. 

\  surety,  who  has  paid  the  debt  of  a 
dead  and  insolvent  principal,  and  laid  in 
his  claim  before  the  orphans*  court,  at 
the  same  time  that  he  is  suing  a  cosurety 
for  contribution,  will  be  held  a  trustee  for 
such  cosurety  for  one-half  the  amount 
recovered  in  the  orphans'  court.  Pinks- 
ton  V,  Taliaferro,  9  Ala.  547. 

Where  a  joint  demand  exists  in  favor 
of  two  sureties  against  their  principal, 
which  one  authorizes  the  other  to  sue  for 
in  their  joint  names,  agreeing  to  pay  one 
half  of  the  expenses;  and  the  other  after- 
wards compromises  the  suit,  without  the 
assent  of  his  cosurety,  he  is  liable  to  the 
latter  for  one  half  of  the  amount  realized 
from  the  claim,  unless  he  shows  that  the 
latter's  interest  in  the  claim  had  been  pre- 
viously discharged  or  satisfied.  Robinson 
v.  Brooks,  32  Ala.  222. 

Wherever  persons  stand  in  suoh  rela- 
tion to  a  common  burden  that  contribu- 
tion between  them  will  be  compelled,  nei- 
ther can  speculate  on  the  common  liabil- 


ity, and  whatever  benefits  or  advantages 
are  acquired  by  one  in  dealings  with  the 
common  creditor  inure  equally  to  the 
benefit  of  all.  Owen  v.  McGehee,  61  Ala. 
440. 

Property     Taken     under     Execution. — 

When  lands  are  sold  under  an  execution 
against  the  principal  debtor,  and  pur- 
chased by  one  of  his  sureties  with  money 
belonging  to  himself  and  another  co- 
surety, a  third  cosurety  can.  not  claim  to 
participate  in  the  benefit  of  the  purchase 
as  an  indemnity  against  his  liability  with 
the  other  sureties.  Crompton  v.  Vasser, 
19  Ala.  259. 

Debts  Due  from  Cosurety  to  Principal. 
— 'Where  a  debt  was  due  to  D.  from  A., 
as  principal,  and  B.  and  C,  as  sureties, 
and  B.,  for  a  valuable  consideration  re- 
ceived of  A.,  promised  to  pay  it  to  D., 
but  failed  to  do  so,  and  C.  paid  it,  it  was 
held  that  A.  might  maintain  an  action 
against  B.,  for  C.'s  use,  for  the  amount 
paid.     Gee  v,  Nicholson,  2  Stew.  512. 

In  an  action  by  one  surety  against  his 
cosurety  for  contribution,  it  is  a  good 
defense  to  show  that  the  plaintiff  was 
indebted  to  the  principal  debtor  in  a 
greater  sum  than  he  has  paid  as  surety. 
Bezzell  v.  White,  13  Ala.  422. 

Managenoent  and  Disposal  of  Property 
or  Funds. — A.,  and  B.,  and  C.  were  joint 
sureties  for  D.,  the  defendant  in  a  bond, 
executed  pursuant  to  the  statute,  in  an  ac- 
tion of  detinue.  Previous  to  the  termina- 
tion of  the  suit,  A.  attempted  to  get  pos- 
session of  the  property  in  controversy, 
for  the  purpose  of  delivering  the  same  to 
the  sheriff;  but  B.,  who  was  in  possession 
of  the  same,  refused  to  permit  this,  say- 
ing he  would  keep  it  until  the  trial,  and 
be  responsible  for  its  forthcoming.  But, 
instead  of  so  doing,  he  delivered  it  to  D., 
who  removed  it  without  the  state,  by  rea- 
son of  which  A.  was  put  to  great  trouble 
and  expense,  and  sustained  damages,  etc. 
Held,  that  in  a  suit  in  case  by  A.  against 
B.  a  declaration  framed  upon  these  facts 
was  good  on  general  demurrer.  Kent  v. 
Long,  8  Ala.  44,  citing  Chandler  v.  Hollo- 
way,  4  Port.  17. 

Where  a  several  demand  exists  in  favor 
of  two  sureties,  for  money  paid  by  them 
respectively  on  a  judgment  against  them 
and  their  principal;  and  one  undertakes, 
for  a  sufficient   consideration,  to  act   for 


ISO 


Principal  and  Surety 


§§  125-126 


the  other  in  the  collection  of  the  claim, 
he  thereby  becomes  bound,  as  an  agent, 
to  the  exercise  of  good  faith,  reasonable 
skill,  and  ordinary  diligence,  and  liable 
for  any  loss  or  injury  occasioned  by  his 
want  of  either.  Robinson  v.  Brooks,  32 
Ala.  2^\  Gliddon  v.  McKinstry,  25  Ala. 
&4€. 

§    126.    Recourse    to    Indemnity  to    Co- 
surety from  PrindpaL 

In  General: — Where  the  principal  debt- 
or executed  a  deed  of  trust  to  three  out 
of  four  of  his  sureties  in  a  writ  of  error 
bond,  conditioned  for  "the  payment  of  the 
judgment  in  the  event  of  its  affirmance," 
it  was  held  that  such  trust  deed  was  made 
for  the  indemnity  of  all  the  sureties 
equally,  and  that  the  three  could  not  ap- 
ply the  trust  property  to  the  satisfaction 
of  their  liabilities  to  the  exclusion  of  the 
other.     Bell  v.  Lamkin,  1  Stew.  &  P.  460. 

If  a  surety,  for  a  donsideration  paid  by 
him,  obtains  indemnity,  his  cosurety  can 
not  claim  the  benefit  of  the  indemnity 
without  paying  his  proportion  of  the  con- 
sideration, and  if  an  offer  of  security  be 
made  to  them  by  the  principal,  on  condi- 
tion that  they  should  execute  a  release, 
which  offer  is  accepted  by  one  and  re- 
fused by  the  other,  though  the  latter 
would  have  the  right  to  demand  that  the 
proceeds  of  the  securities  received  should 
be  applied  to  the  reduction  of  the  com- 
mon debt,  yet  such  proceeds  could  in  no 
way  inure  to  his  benefit;  and  the  payment 
would  discharge  the  former  from  con- 
tribution, if  it  amounted  to  his  proportion 
of  the  common  debt.  White  v.  Banks, 
21  Ala.  705. 

A  surety,  who  is  fully  indemnified  by 
his  principal,  can  not  recover  contribution 
from  his  cosurety  for  money  paid  by  him, 
but  must  indemnify  himself  out  of  the 
means  placed  in  his  hands.  Morrison  v. 
Taylor,  21  Ala.  779. 

The  right  of  contribution  among  sure- 
ties is  not  founded  on  contract,  but  is  the 
result  of  a  general  equity,  on  the  ground 
of  equality  of  burden  and  benefit;  and 
this  equity,  being  based  alone  on  the  du- 
ties of  the  parties  arising  from  the  pecu- 
liar situaton  they  occupy  to  each  other, 
is  not  affected  by  any  agreement  or  ar- 
rangement made  by  one  with  the  princi- 
pal for  his  individual  benefit  during  the 
existence  of  that  relation,  and  any  such 


agreement  would  not  prevent  his  com- 
panions from  sharing  in  it  on  equitable 
terms.  Tyus  v.  De  Jarnette,  26  Ala.  280, 
citing  White  v.  Banks,  21  Ala.  705. 

Management  or  Disposal  of  the  Indem- 
nity in  GeneraL — One  surety,  having 
funds  of  the  principal  in  his  hands,  for 
the  purpose  of  paying  the  joint  liability, 
can  not,  as  against  his  cosurety,  be  al- 
lowed reimbursement  out  of  the  trust  es- 
tate for  costs,  commissions,  and  damages 
that  subsequently  accrue,  without  the  lat- 
ler's  consent.     John  v.  Jones,  16  Ala.  454. 

Where  property  is  conveyed  by  the 
principal  for  the  indemnity  of  a  surety, 
his  cosurety  is  liable  for  contribution  as 
to  any  balance  that  may  remain  dpe  after 
a  faithful  application  of  the  proceeds  of 
the  trust  estate  toward  the  extinguish- 
ment of  the  debts.  John  v.  Jones,  16  Ala. 
454. 

Where  a  mortgage  containing  a  power 
of  sale  is  given  to  one  of  two  sureties 
for  his  indemnity  against  a  particular  debt, 
and  the  mortgagee  repudiates  his  trust 
and  compels  his  cosurety  to  file  a  bill 
against  him  to  establish  it  and  hnake  him 
account,  he  is  not  entitled,  on  the  taking 
of  the  account,  to  a  commission  for  sell- 
ing the  property.  Steele  v.  Mealing,  24 
Ala.  265. 

Release   or   Surrender   of   Indemnity. — 

If  a  mortgage,  given  to  one  surety  for 
his  indemnity  against  a  particular  debt, 
contains  a  power  of  sale  upon  default  be- 
ing made  in  the  payment  of  the  debt,  and 
the  mortgagee,  after  the  law  day  of  the 
deed,  permits  the  property  to  be  levied  on 
and  sold  by  the  sheriff  under  execution 
against  the  mortgagor,  he  is  chargeable 
at  the  suit  of  his  cosurety  with  its  value; 
but  the  latter  must  allege  such  neglect  in 
his  bill,  or  he  can  not  charge  the  mort- 
gagee with  it.  Steele  v.  Mealing,  24  Ala, 
e&5. 

A  surety,  who  receives  from  his  prin- 
cipal a  mortgage  or  other  security,  is  re- 
garded as  a  trustee  for  his  cosurety,  and 
held  to  the  exercise  of  the  duties  which 
attach  to  that  relation;  and  if  he  after- 
wards, without  the  consent  of  his  co- 
surety, surrenders  or  abandons  the  secu- 
rity, merely  because  the  mortgagor  ob- 
jects to  giving  up  the  property,  he  can 
not  obtain  contribution  from  his  cosurety. 
Taylor  r.  Morrison,  26  Ala.  728. 


§§  126-127  (3) 


Principal  and  Surety 


151 


Appropriation  to  Other  Debts  Due 
from  Principal. — A  mortgage  given  to 
one  surety  for  his  indemnity  against  a 
particular  debt  inures  to  the  benefit  of  his 
cosurety;  and  the  mortgagee  can  not  ap- 
ply the  funds  to  any  other  debt  than  that 
specified  in  the  mortgage,  to  the  preju- 
dice of  his  cosurety.  Steele  v.  Mealing, 
24  Ala.  285,  citing  Bell  v.  Lamkin,  1  Stew. 
&  P.  460;  Pinkston  v.  Taliaferro,  9  Ala. 
547:  Steele  v.  Brown,  18  Ala.  700. 

Rights  and  Liabilities  as  to  Third  Per- 
sons— The  payment  of  notes  executed  by 
one  surety,  and  transferred  by  the  prin- 
cipal to  the  other  surety  for  his  indem- 
nity, inures  to  the  equal  exoneration  of 
both  sureties;  but  the  administrator  of  the 
latter- surety,  who  is  sought  to  be  held 
liable  by  the  distributees  for  failing  to 
collect  the  notes,  is  entitled  to  have  cred- 
ited thereon,  and  to  the  benefit  of,  any 
excess  of  payments  made  by  the  surviv- 
ing surety  over  his  sfhare  of  the  indebt- 
edness. Munden  v.  Bailey,  70  Ala.  63. 
See  Steele  v.  Mealing,  24  Ala.  285;  Owen 
I'.  McGehee,  61  Ala.  440. 

Enforcement  of  Rights. — ^A.,  B.,  and  C. 
became  sureties  in  a  detinue  bond.  To 
indemnify  them  the  property  claimed  was 
placed  in  the  hands  of  A.,  through  whose 
fault  a  loss  was  incurred  on  the  property, 
and  the  sureties  were  held  to  answer  on 
the  bond.  Held,  that  assumpsit  would 
not  lie  by  B.  and  C  to  recover  their 
shares  of  the  loss.  Long  v.  Kent,  6  Ala. 
100. 

Loss  or  Waiver  of  Right — Complain- 
ants and  defendant  being  bound  as  sure- 
tics  for  one  S.,  to  whom  defendant  was  in- 
debted, S.,  proposed  to  release  defendant 
from  his  liability  as  surety  by  giving  a 
new  note,  with  other  sureties,  if  defend- 
ant would  give  him  a  sight  draft  on  his 
commission  merchant  for  the  amount  of 
his  indebtedness,  or,  if  he  failed  to  pro- 
cure defendant's  release,  that  he  would 
then  place  defendant's  notes  in  the  hands 
of  a  third  person  to  protect  him  alone 
a^inst  his  said  suretyship.  Held-,  that 
the  facts  that  complainants  objected  to 
their  principal  making  an  assignment  for 
the  benefit  of  his  sureties,  because  it 
would  injure  his  credit,  and  agreed  that 
he  might  procure  the  defendant's  release 
from  his  suretyship,  if  the  latter  would 
pay  him  the  amount  of  his  individual  debt, 
and  that    defendant   then    said,    in    their 


hearing,  that,  if  their  principal  failed  to 
carry  out  his  arrangement  for  his  relief, 
he  wo<uld  take  measures  to  secure  himself, 
are  not  sufficient  to  establish  a  waiver 
on  the  part  of  complainants  of  their  le- 
gal right  to  share  in  any  indemnity  or 
security  which  defendant  might  obtain. 
Tyus  V.  De  Jarnette,  26  Ala.  280. 

§  127.  Right  to  Contributioi^  in  GeneraL 

§  127  (1)  In  General. 

A  surety  who  is  compelled  to  pay  the 
debt  of  his  principal  may  maintain  an  ac- 
tion against  his  cosureties  for  contribu- 
tion. Crawford  v,  Kirksey,  50  Ala.  590, 
citing  Stall  worth  v,  Preslar,  34  Ala.  505; 
Pait  V.  Pait,  19  Ala.  713;  White  v.  Banks, 
21  Ala.  705;  Martin  v.  Baldwin,  7  Ala. 
923;   Taylor  v.  Morrison,  26  Ala.  728. 

The  right  of  contribution  at  law  in  eq- 
uity accrues  only  when  one  surety  pays 
more  than  his  share  of  the  common  lia- 
bility. Washington  v.  Norwood,  30  So. 
405,  128  Ala.  383,  citing  Preslar  v.  Stall- 
worth,  37  Ala.  402;  Jenkins  vT  Lockard, 
66  Ala.  377;  Bibb  v.  Freeman,  59  Ala.  612; 
Bragg  V.  Patterson,  85  Ala.  233,  4  So.  716; 
Peter  v.  Kahn,  93  Ala.  201,  9  So.  729; 
Yeend  v.  Weeks,  104  Ala.  331,  16  So.  165; 
Keel  V.  Larkin,  72  Ala.  493;  Babcock  v. 
Carter,  117  Ala.  579,  580,  23  So.  487. 

In  the  absence  of  special  circumstances 
rendering  the  general  rule  inapplicable, 
one  surety  is  entitled  to  share  in  the 
benefit  of  any  indemnity  which  a  cosurety 
may  have  obtained  from  their  principal, 
although  such  indemnity  may  have  been 
intended  for  the  benefit  of  the  latter 
surety  alone.  Hartwell  v.  Whitman,  36 
Ala.  712,  citing  White  v.  Banks,  21  Ala. 
705;  Tyus  v.  De  Jarnette,  26  Ala.  280; 
Steele  v.  Mealing,  24  Ala.  285;  Steele  v. 
Brown,  18  Ala.  700;  Pinkston  v.  Talia- 
ferro, 9  Ala.  547. 

§    127  (2)  Loss  or    Waiver  of  Right   in 
General. 

A  surety  against  whom  a  judgment  is 
rendered  does  not  lose  his  right  to  have 
contribution  from  his  cosurety  by  suing 
out  a  writ  of  error  and  superseding  the 
judgment.     John  v.  Jones,  16  Ala.  454. 

§  127  (9)  Release  of  Principal. 

A.,  for  the  indemnity  of  B.,  a  surety, 
executed    to  C.  a  deed  of  trust  on    two 
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parcels  of  land,  which  provided  that, 
should  the  said  iB.,  in  consequence  of  his 
liability,  "suffer  loss  or  damage,  or  be 
compelled  to  pay  the  said  debts,  or  any 
part  thereof,  the  property,  or  so  much 
thereof  as  may  be  deemed  sufficient, 
should  be  sold  to  reimburse  and  satisfy 
the  said'B.  for  all  loss  or  damage  which 
'he  may  have  «ustained."  B.  was  com- 
pelled to  pay  a  sum  of  money  for  A., 
greatly  less  than  the  conjoint  value  of 
the  two  parcels  of  land,  and  at  his  request 
C.  advertised  the  lands  for  sale.  A.  ob- 
jected to  one  parcel  of  the  land  being  sold 
separately  from  the  other,  as  contem- 
plated by  the  deed,  for  the  reason  that 
they  would  not  command  their  full  value 
if  sold  in  that  manner;  and  the  parties 
therefore  entered  into  an  agreement  by 
which  A.  consented  to  a  sale  of  the  two 
parcels  of  land  together,  and  an  appro- 
priation of  the  proceeds,  not  only  to  the 
reimbursement  of  B.,  but  toward  the  ex- 
tinguishment of  the  other  liabilities  pro- 
vided for  in  the  deed.  In  consideration 
thereof  B.  covenanted  to  release  A.  from 
all  claims  or  demands  whereon  he  was 
bound  as  security.  Held  that,  the  agree- 
ment being  supported  by  a  sufficient  con- 
sideration, the  effect  of  B.'s  covenant  to 
release  A.  was  to  discharge  D.,  a  co- 
surety, from  all  liability  for  contribution. 
John  V.  Jones,  16  Ala.  454. 

§  197  (4)  Effect  of  Indemnity  from  Prin- 
cipal. 

A  mortgage  executed  by  the  principals 
in  a  bond,  in  favor  of  their  sureties,  to 
secure  them  from  liability,  naming  as  one 
of  the  mortgagees  a  deceased  surety,  is 
ineffective,  as  to  him,  to  convey  title;  and 
the  power  conferred  thereby  can  not  be 
exercised  by  his  administrator,  and  the 
latter  is  therefore  not  required  to  resort 
to  the  mortgage  before  proceeding 
against  the  cosureties  for  contribution. 
Norwood  r.  Washington,  33  So.  869,  136 
Ala.  657. 

§  187  (5)  Liability  of  Estate  of  Deceased 
Cosurety. 

Where  some  of  the  sureties  on  a  bond 
have  been  compelled  to  pay  more  than 
their  share  of  the  debt,  they  may  compel 
contribution  in  equity  for  deceased  co- 
sureties' estates.  Handley  v.  Heflin,  84 
Ala.  600,  4  So.  725. 


§  127  (6)  Necessity  of  Payment  or  Satis- 
faction. 
Voluntary   or   Unnecessary  Payment— 

If  one  of  several  sureties  on  a  note  is 
compelled  to  pay  the  amount  in  an  ac- 
tion by  him  against  a  cosurety  for  con- 
tribution, it  is  not  competent  for  the  de- 
fendant to  show  that  the  note,  as  be- 
tween the  principal  and  payee,  was  with- 
out consideration.  Cave  v.  Burns,  6  Ala. 
780. 

Where  a  decree  was  granted  according 
to  the  prayer  of  a  bill  for  an  injunction 
against  levy  on  individual  piroperty  of 
members  of  a  firm  un-der  a  judgment 
against  the  firm,  and  the  injunction  bond 
provided  for  payment  of  the  judgment 
"herein  enjoined,"  a  surety  on  such  bond, 
who,  after  affirmance  of  an  order  dissolv- 
ing the  writ,  voluntary  paid  the  amount 
of  the  judgment  against  the  firm,  could 
not  at  common  law  enforce  contribution 
from  his  cosureties,  since  the  injunction 
did  not  affect  such  judgment,  and  the 
bond  created  no  liability  for  payment 
thereof.  Halsey  v.  Murray,  112  Ala.  185, 
20  So.  575. 

Bar  of  Obligation  as  to  Sureties. — The 

omission  of  the  holder  of  a  note  to  pre- 
sent it  to  the  personal  representative  of 
the  deceased  principal,  within  18  months 
after  grant  of  letters  of  administration, 
will  not  release  one  cosurety  from  con- 
tribution to  another,  who  has  subse- 
quently paid  the  debt.  Evans  z\  Evans, 
16  Ala.  465,  citing  Hooks  v.  Branch  Bank, 
8  Ala. '580. 

Right  of  Action  as  Dependent  on  In- 
solvency of  PrincipaL — On  the  dissolu- 
tion of  an  injunction,  either  surety  on  the 
bond  has  a  right  to  pay  off  the  amount 
due  without  waiting  for  the  issue  of  an 
execution,  and  to  claim  contribution  from 
his  cosurety,  and  his  right  of  action  is 
not  dependent  on  the  insolvency  of  their 
principal.  Buckner's  Adm*r  v,  Stewart, 
34  Ala.  529. 

A  surety,  who  has  paid  the  debt  of  a 
dead  insolvent  principal  and  laid  his 
claim  before  the  orphans*  court,  can  not  be 
restrained  from  proceeding  in  chancery 
against  a  cosurety  for  contribution  until 
the  final  settlement  and  order  of  distribu- 
tion, though  he  is  the  administrator  of 
the  principal  debtor.  Pinkston  r.  Taliaf- 
erro,   9   Ala.    547. 
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§  1S7  (7)  Mode  and  Sufificiency  of  Pay- 
ment 

In  GeneraL — A  surety  who  pays  less 
than  the  amount  of  a  judgment  under  a 
compromise  with  the  creditor,  by  which  it 
is  agreed  that  the  principal  only  is  to  re- 
main bound  to  the  creditor  for  the  bal- 
ance, and  to  the  sureties  for  the  amount 
so  paid,  can  compel  contribution  from  hi« 
cosureties,  though  he  stipulated  not  to 
use  the  judgment  against  the  principal, 
since  the  principal  may  afterwards  be 
made  to  respond  to  the  sureties  in  an  ac- 
tion at  law  for  money  paid.  Cummings  v. 
May,  91  Ala.  233,  8  So.  790.  citing  Stall- 
worth  V.  Preslar,  34  Ala.  505;  Pegram  v. 
Riley.  88  Ala.  399,  6  So.  753. 

Payment  by  Note  or  Other  Security. — 
A  surety  who  discharges  the  debt  of  an 
insolvent  principal  by  a  payment  in  money 
and  in  his  own  note,  which  is  received  by 
the  creditor  as  payment,  and  the  evidence 
of  the  original  debt  given  up,  may  sue  a 
cosurety  for  contribution.  Pinkston  v. 
Taliaferro,  9  Ala.  547. 

A  cosurety,  who  gives  his  individual  note 
to  the  common  creditor,  who  accepts  it  in 
payment  and  compromise  of  the  debt,  is 
entitled  to  contribution  from  the  other 
sureties  for  their  pro  rata  share,  though 
he  afterwards  became  insolvent  and  failed 
to  pay  the  note.  Owen  v.  McGehee,  61 
Ala.  440. 

Proportionate  Share  of  Debt— Though 
one  surety  may  not  be  entitled  to  con- 
tribution against  his  cosurety  until  he  has 
paid  a  greater  sum  than  the  latter  remains 
liaMe  to  pay,  yet,  if  he  has  discharged  and 
satisfied  the  entire  debt,  though  by  the 
payment  of  less  than  one-half  its  amount, 
he  may  recover  contribution  from  his  co- 
y'^irtty.  Stallworth  v.  Preslar,  34  Ala. 
>^)'):  Pegram  v.  Riley,  88  Ala.  399,  6  So. 
753. 

A  surety  paying  less  than  his  share  or 

proportion  of  the  common  debt  or  liabil- 

ty.  is  not  entitled  to  recover  contribution 

rem  his   cosurety.     Taylor  v.  Means,  73 

Ala.  468. 

Half  the  liability  having  been  paid  hy 
cne  surety,  under  an  express  stipulation 
or  his  individual  release,  and  that  the 
creditor  would  proceed  against  the  other 
^•jrety,  it  can  not  thereafter  be  claimed 
that  as  the  second  surety  was  dead  at  the 
time  of  payment,  and  the  claim  barred  by 
the  limitation  of  nonclaim  against  his  es- 


tate, the  payment  extinguished  the  whole 
debt  by  operation  of  law,  and  thereby  en- 
titled the  first  surety  to  contribution  from 
his  cosurety's  estate.  Pegram  v.  Riley,  88 
Ala.  399,  6  So.  753. 

The  fact  that  a  compromise  of  a  judg- 
ment against  sureties  on  a  bond,  effected 
by  one  of  the  sureties  and  ratified  by  the 
court,  was  for  a  sum  less  than  such  surety's 
original  liability  on  such  judgment,  will 
not  bar  his  right  of  contribution.  Wer- 
born's  Adm'r  v,  Kahn,  93  Ala.  201,  9  So. 
729. 

§  18a.  Discharge  of  Cosurety  as  Affecting 
Liability  to  Contribution. 

As  to  discharge  of  surety  by  release  of 
cosurety,  see  ante,  "Release  of  Cosurety," 
§  68. 

Where  a  surety  by  agreement  accepts 
from  some  of  his  cosureties  less  than  their 
share,  and  pays  the  surety  debt,  releasing 
such  sureties  from  further  liability,  he 
can  not  deny  that  they  were  solvent  and 
good  for  their  full  proportion;  and  a  co- 
surety, who  was  not  included  in  the  agree- 
ment, can  only  be  made  to  contribute  such 
amount  as  he  would  have  been  liable  for 
if  the  released  sureties  had  contributed 
their  full  share.  Cummings  v.  May,  91 
Ala.  790. 

§  129.  Measure  of  Contribution. 

Under  Code,  §  2645,  a  surety,  who  has 
paid  a  judgment  rendered  on  a  guardian's 
bond  against  himself  and  his  two  cosure- 
ties, is  entitled  to  a  summary  judgment, 
on  motion,  against  one  of  his  cosureties 
for  one-half  of  the  amount  paid,  when  the 
other  surety  is  insolvent,  and  the  princi- 
pal was  dead  before  the  judgment  was 
rendered.  Waller  v.  Campbell,  25  Ala. 
544. 

Where  a  surety  on  the  bond  of  a  pub- 
lic oflficer  has|  been  held  liable  thereon, 
his  right  to  contribution  from  the  sure- 
ties on  other  bonds  is  not  limited  to  the 
actual  default  of  the  officer,  to  the  exclu- 
sion of  costs  of  defending  the  suit  on 
the  bond;  the  defense  not  being  frivolous 
or  unnecessary.  Carter  v.  Fidelity  &  De- 
posit Co.  of  Maryland,  32  So.  632,  134 
Ala.  369. 

§  130.  Conclusiveness  as  between  Cosure- 
ties of  Adjudication  against  Principal 
or  Surety. 

See    ante,   "Conclusiveness   of    Former 
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Adjudication   in   Action  against   Principal 
or  iSurety,"  §  90. 

In  General. — Under  the  statute,  when 
notice  is  given  .by  the  surety  sued  to  an- 
other not  sued,  the  judgment  of  the  com- 
mon creditor,  in  the  absence  of  fraud 
and  collusion,  is  conclusive  of  the  liabil- 
ity of  the  surety,  and  ascertains  the 
amount  of  contribution  between  the  sure- 
ties.    Broughton  v.  Robinson,  11  Ala.  922. 

When  a  judgment  rendered  against  the 
sureties  on  a  guardian's  bond  is  paid  in 
full  by  one  of  them,  who  then  moves  for 
a  summary  judgment  against  one  of  his 
cosureties,  the  defendant  can  not  go  be- 
hind the  judgment  and  show  that  the 
guardian's  default,  for  which  the  judg- 
ment was  rendered,  was  not  covered  by 
their  bond,  but  by  a  prior  bond,  to  which 
he  was  no  party,  and  on  which  the  plain- 
tiff was  bound.  Waller  v.  Campbell,  25 
Ala.  544. 

Evidence— Admissibility  in  General. — 
An  inventory  of  personal  property,  and 
accounts  of  sales,  filed  in  court  by  an  ad- 
ministrator of  a  decedent's  estate,  and  a 
partial  settlement  made  by  him  of  his  ad- 
ministration, being  official  acts,  are  ad- 
missible in  evidence  on  behalf  of  a  surety 
claiming  to  have  discharged  a  common 
liability,  and  seeking  to  recover  contribu- 
tion from  his  cosurety;  but,  of  themselves, 
not  connected  with  evidence  of  the  state 
of  the  accounts  of  the  administration  of 
the  principal,  they  are  not  sufficient  to  fix 
the  extent  or  amount  of  the  liability.  Tay- 
lor V.  Means,  73  Ala,  4G8. 

Same— Decree  against  Surety  as  Admis- 
sible against  Cosurety. — A  decree  in  chan- 
cery against  one  of  the  sureties  on  the 
official  bond  of  a  deceased  administrator, 
in  favor  of  a  succeeding  administrator, 
founded  on  the  default  of  the  one  de- 
ceased, is  not  competent  or  admissible 
against  a  cosurety,  who  was  not  a  party 
to  the  suit,  to  show  the  common  liability 
of  the  sureties.  Means  v.  Hicks'  Adm'r, 
55  Ala.  241,  citing  Troy  v.  Smith,  33  Ala. 
469. 

Same— Record  d  Judgment — In  an  ac- 
tion for  contribution  between  sureties, 
the  record  of  the  judgment  recovered  by 
the  common  creditor  against  the  principal 
debtor  and  the  plaintiff,  to  which  the  de- 
fendant was  no  party,  is  admissible  evi- 
dence for  the  plaintiff,  to  prove  that  such 


a  judgment  was  rendered,  and  by  way  of 
inducement  to  the  evidence  that  he  had 
paid  the  debt  on  which  it  was  founded. 
Preslar  v.  Stallworth,  37  Ala.  402,  citing 
Fireman's  Ins.  Co.  v.  McMillan,  29  Ala. 
147;  Harrell  v.  Whitman.  20  Ala.  519. 

§  1S1«  Enforcement  against  Cosurety  of 
Judgment  or  Execution  against  Surety. 

Payment  by  a  surety  of  the  amount  of 
an  execution  issued  against  principal  and 
sureties  is  a  satisfaction  of  it,  and  can  not 
be  kept  open  for  his  benefit  against  his 
cosureties.  Morrison  v.  Marvin,  6  Ala. 
797. 

§   132.   Summary   Remedies  between  Co- 
sureties. 

In  GeneraL — Act  1839,  relating  to  rem- 
edies of  a  surety  sued  against  his  cosure- 
ties, applies  as  well  to  prior  debts  as  to 
those  created  subsequent  to  the  passage  of 
the  act.    Young  v,  Clark,  2  Ala.  364. 

The  acts  of  1821  and  1839  (Clay's  Dig. 
pp.  531,  533),  which  give  summary  judg- 
ments in  certain  cases  against  securities, 
are  in  derogation  of  the  common  law,  and 
must  be  so  construed  as  not  to  embrace 
cases  which  are  not  within  their  legiti- 
mate meaning.  Nation  v,  Roberts,  20  Ala. 
544.  See  Levert  v.  Planters',  etc.,  Bank. 
8  Port.  104;  Murphy  v.  Branch  Bank,  5 
Ala.  421;  Alexander  v.  Branch  Bank,  5 
Ala.  465. 

Condition  Precedent — The  right  of  a 
surety  to  sue  his  cosurety  is  consequent 
upon  the  legal  payment  of  the  money  for 
which  the  sureties  were  jointly  bound, 
and  the  statute  authorizing  one  surety, 
when  compelled  to  pay  a  judgment,  to 
move  against  another  for  his  proportion 
of  the  debt,  when  the  principal  is  insol- 
vent, does  not  change  the  rule,  and  make 
it  necessary  to  aver  and  prove  that  the 
principal  has  been  prosecuted  to  insol- 
vency.    Roberts    v,  Adams,  6    Port.   361. 

Persons  Entitled  to  Benefit  of  Proceed- 
ings and  Persons  Liable. — Although  the 
common  creditor's  suit  is  against  two  of 
the  sureties,  one  of  whom,  in  point  of 
fact,  is  insolvent,  the  solvent  creditor  is. 
notwithstanding,  entitled  to  his  motion 
under  Code,  §  2654,  against  a  cosurety  not 
sued.    Broughton  v.  Robinson,  11  Ala.  922. 

Act  1821  (Clay's  Dig.  p.  531)  provides 
that  a  surety,  who  has    been  sued   alone 
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and  against  whom  execution  is  awarded, 
if  the  princiixal  be  insolvent,  may  move 
the  court  in  which  the  judgment  was  ren- 
dered for  judgment  against  the  cosureties, 
who  were  not  sued,  for  their  proportionate 
part.  Act  1639  (Clay's  Dig.  p.  533,  §  12) 
provides  that  a  surety  against  whom  a 
suit  is  pending  may  move  for  judgment 
ajrainst  a  cosurety,  who  is  not  sued,  for 
his  proportionate  share  of  the  debt.  Held, 
that  a  surety,  who  has  paid  off  a  judgment 
rendered  against  himself  and  his  cosurety 
and  their  principal,  is  not  entitled  to  a 
summary  judgrment  under  such  statutes. 
Xation  V.  Roberts,  20  Ala.  544. 

Proceedings  and  Relief  in  General. — A 
summary  motion  by  one  of  the  sureties 
on  a  sheriff's  bond  against  the  other  for 
contribution,  founded  on  the  sheriff's  de- 
fault as  administrator  de  bonis  non  of  a 
certain  estate,  is  not  demurrable  because 
it  fails  to  aver  that  there  was  no  general 
administrator  in  the  county  at  the  time  of 
the  sheriff's  appointment  as  administrator. 
Burke  v.  Mutch,  66  Ala.  568. 

When  Motion  Must  Be  Made.— A  re- 
cital in  the  entry  of  a  judgment  between 
cosureties  on  an  official  bond,  rendered 
upon  the  motion  of  one  of  the  sureties 
against  whom  judgment  on  the  bond  had 
been  obtained,  to  the  effect  that  the  credi- 
tor "has  at  this  time  recovered  a  judg- 
ment against"  the  moving  surety,  suffi- 
ciently shows  that  motion  was  made  at 
the  time  when  the  creditor's  judgment 
was  rendered.  Irwin  v.  Scruggs,  32  Ala. 
516. 

When  Motion  May  Be  Made. — Under 
the  act  of  183^,  relating  to  the  remedies 
of  a  surety,  when  sued,  against  his  co- 
sureties, a  motion  for  judgment  against 
his  cosureties,  may  be  made  either  at  the 
term  when  judgment  is  rendered  in 
favor  of  the  holder  of  the  security  or  at 
any  subsequent  term.  Young  v.  Clark,  2 
Ala.  264. 

*The  statute  gives  the  remedy  to  any 
surety,  who  is  sued  by  the  holder  of  the 
security,  to  move  for  a  judgment  against 
his  cosureties,  if  he  gives  them  notice  in 
writing  of  the  pendency  of  the  suit  against 
him;  but  it  is  silent  with  respect  to  the 
time  when  this  judgment  may  be  enforced 
by  execution.  If  it  can  be  enforced  when 
any  payment  has  been  made  by  the  surety, 
the  statute  then  creates  a  liability,  which 
is  distinct  from  the  contract  of  the  par- 


ties, and  which  is  entirely  independent  of 
it."    Young  V,  Clark,  2  Ala.  264,  i267. 

"The  judgment  obtained  by  one  surety 
against  another  may  be  satisfied*  and  yet 
the  surety  will  not  thereby  be  discharged 
from  his  liability  to  the  holder  of  the  se- 
curity. There  is  nothing  in  the  statute 
which  requires  the  surety,  who  obtains  a 
judgment  under  it,  to  pay  the  holder  of 
the  security,  before  he  can  be  permitted 
to  take  out  execution;  but  if  this  course 
can  be  pursued,  the  surety  would,  then  re- 
ceive money,  to  which  he  had  no  claim 
whatever  in  equity  and  good  conscience." 
Young  V.  Clark,  2  Ala.  264,  267. 

What  Judgment    Entry  Need    Show. — 

The  proof  prescribed  by  the  statute  to 
be  made  at  the  trial  refers  to  the  trial  of 
the  suit  between  the  creditor  and  the 
surety  sued  by  him;  but  this  proof  at  that 
trial  is  unnecessary,  when  issues  are 
formed  between  the  sureties  on  the  no- 
tice of  motion  of  the  one  sued  by  the 
creditor.  Broughton  v.  Robinson,  11  Ala. 
922. 

Wlien  such  issues  are  tendered  by  the 
defendant  in  the  motion,  it  dispenses  with 
the  proof  required  to  be  made  in  the  cred- 
itor's suit,  and  the  judgment  entry  be- 
tween the  sureties  need  only  show  the 
matters  necessary  to  sustain  the  jurisdic- 
tion of  the  court,  as  in  other  cases  of  sum- 
mary proceedings.  3roughton  v.  Robin- 
son, 11  Ala.  922,  citing  Curry  v.  Branch 
Bank,  8  Port.  360;  Smith  v.  Branch  /Bank, 
5  Ala.  26. 

A  statement  in  the  judgment  entry  that 
the  common  creditor's  judgment  was  ob- 
tained on  a  verdict  at  a  day  which  ap- 
pears to  be  after  trial,  in  which  notice  of 
its  pendency  was  given  to  the  defendant, 
will  warrant  the  inference  that  it  was 
pending  at  the  time  of  the  notice;  that 
appearing  to  be  some  30  days  anterior  to 
the  judgment.  Broughton  v,  Robinson,  11 
Ala.  922. 

Where  a  summary  judgment,  under 
Code,  §  3151,  providing  for  judgments  be- 
tween sureties,  was  taken  by  default,  and 
the  record  contained  no  evidence  that  the 
relation  of  sureties  existed  between  plain- 
tiff and  defendant,  or  of  a  common  lia- 
bility, or  of  the  extent  of  the  liability,  or, 
if  such  liability  existed,  of  its  satisfaction 
by  the  plaintiff,  the  judgment  was  re- 
versed. Weeks  v.  Yeend,  104  Ala.  546,  16 
So.  421. 
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A  statutory  proceeding  by  notice  and 
motion,  by  a  surety  against  his  cosurety, 
if  the  defendant  appears  and  pleads,  and 
the  issuefi  are  tried  by  a  jury,  is  like  any 
other  case  commenced  in  the  ordinary 
mode,  except  that  the  record  must  show 
that  the  court  had  jurisdiction.  Ruther- 
ford's Adm'r  v.  Smith,  27  Ala.  417. 

What  Judgment  Entry  Should  Show.— 

In  proceedings  under  this  statute,  the 
judgment  entry  should  show  (1)  the 
pendency  of  a  suit  by  the  common  creditor 
against  the  surety  making  the  motion;  (2) 
that  he  has  notified  his  cosurety  in  writ- 
ing of  the  pendency  of  the  suit;  (3)  that 
judgment  has  been  rendered,  and  its  sum, 
in  the  creditor's  suit;  (4)  in  judgments  by 
default,  that  proof  was  made  at  the  trial 
of  the  creditor's  suit,  that  notice  in  writ- 
ing was  given  to  the  cosurety,  and  that 
the  parties  were  sureties;  and  (5)  when 
the  judgment  is  for  more  than  an  aliquot 
portion  of  the  debt,  that  the  other  co- 
sureties are  insolvent  to  the  number  nec- 
essary to  support  the  particular  suip  for 
which  judgment  is  given.  Broughton  v. 
Robinson,  11  Ala.  922. 

When  Judgment  May  Be  Rendered 
Summarily  on  Nonappearance  of  Defend- 
ant.— The  judgment  to  which  a  surety  is 
entitled  against  his  cosureties,  under  Code, 
§  2645,  on  notice  of  suit  pending,  may  be 
rendered  summarily  by  the  court,  where 
no  appearance  has  been  made  by  the  de- 
fendant. Irwin  V.  Scruggs,  32  Ala.  516, 
citing  Curry  v.  Branch  Bank,  8  Port.  360; 
Clements  v.  Branch  Bank,  1  Ala.  50; 
Broughton  v.  Robinson,  11  Ala.  922; 
Evans  v.   Bank,   15   Ala.   81. 

Judgment  as  Dependent  on  Payment  of 
the  Money. — The  judgment  in  favor  of 
one  surety  against  the  other,  under  Code, 
§  2645,  is  not  dependent  on  the  payment 
of  the  money,  but  on  the  judgment  being 
obtained  against  him  by  the  common  cred- 
itor, and  is  allowed  as  a  means  to  com- 
pel the  cosurety  to  contribute  to  the  pay- 
ment of  that  judgment,  and  should  be 
entered  without  condition.  Broughton  v. 
Robinson,  11  Ala.  922. 

Evidence— AdmisBiibility  of  Creditor's 
Judgment. — Although  the  judgment  it- 
self, under  such  circumstances,  is  conclu- 
sive, it  is  no  error  if  the  plaintiff  intro- 
duces other  regular  evidence.  Record  evi- 
dence   of   the    liability    of   the    principal 


debtor,  by  the  production  of  the  credit- 
or's judjgment  fixing  his  liability,  is  ad- 
missible, though  unnecessary.  Broughton 
V.  Robinson,  11  Ala.  922. 

Adjustment  of  Rights  between  Cosure- 
ties.— In  a  summary  proceeding  by  a 
surety  against  a  cosurety,  under  the  first 
subdivision  of  §  2645  of  the  Code,  a  re- 
covery for  more  than  the  defendant's  ali- 
quot part  of  the  debt  can  not  be  had;  and 
it  makes  no  difference  that  the  defendant 
has  received  full  indemnity  against  the 
debt  from  the  principal.  Simmons  v.  Var- 
num,  36  Ala.  92. 

§  133.  Actions  between  Cosureties. 
§  133  (1)  Nature  and  Form  of  Remedy. 

A  surety  may  maintain  a  bill  in  equity 
against  his  'cosurety  for  contribution,  al- 
though he  has  also  a  remedy  by  action  at 
law.  «Broughton  v.  Wimberly,  65  Ala.  549; 
Werborn's  Adm'r  v.  Kahn,  93  Ala.  201,  9 
So.  729,  citing 'Code  of  1876.  §  3412;  Sher- 
rod  V.  Rhodes,  5  Ala.  683;  Couch  v.  Terry. 
Ii2  Ala.  225;  Buckner  v.  Stewart,  34  Ala. 
529. 

Where  a  debt  was  due  to  D.  from  A., 
a  principal,  and  B.  and  C,  as  sureties,  and 
B.,  for  a  valuable  consideration  received 
of  A.,  promised  to  pay  it  to  D.,  but  failed 
to  do  so,  and  C.  paid  it,  it  was  held  that 
A.  might  maintain  an  action  against  B. 
for  C.'s  use  for  the  amount  paid.  Gee  v. 
Nicholson,  2  Stew.  512. 

Notwithstandin«g  the  remedy  given  to 
sureties  by  the  act  of  1839,  the  court  of 
chancery  has  concurrent  jurisdiction  to 
grant  a  contribution  from  a  cosurety- 
Couch   V.   Terry's   Adm'rs,   12   Ala.   225. 

"In  Sherrod  v.  Rhodes,  5  Ala.  683,  it  is 
said,  *At  common  law,  one  surety  who 
was  compelled  to  pay  the  debt,  could  only 
recover  from  another  surety  an  aliquot 
part,  or  that  sum  which  is  produced  by  a 
division  of  the  debt  actually  paid  by  the 
number  of  the  sureties,  without  regard  to 
their  insolvency.  But  the  rule  in  a  court 
of  chancery  is,  to  divide  the  loss  equally 
among  the  solvent  sureties.  This  equitable 
rule  has  been  made  the  rule  at  law  by  a 
statute  of  this  state.' "  Couch  v.  Terry, 
12  Ala.  2125,  227. 

One  of  the  sureties  on  a  sheriffs  bond 
can  not  maintain  an  action  at  law  on  such 
bond  against  his  cosureties  for  their  prin- 
cipal's default,  Mitdiell  v.  Turner,  37 
Ala.  660.    See  the  title  SUBROGATION. 


S§  133  (1)-133  (7)  Principal  and  Surety — Printing 
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§  133  (S)  Defenses. 

Where  the  surety  on  the  bond  of  a  pub- 
lic officer  was  held  liable  thereon,  and 
brought  suit  against  the  sureties  on  other 
bonds  for  contribution,  and  a  part  of  such 
sureties  paid  defendant  their  proportion, 
a  dismissal  as  to  them  could  not  be  ob- 
jected to  by  other  defendants,  as  their 
liability  was  not  thereby  increased.  Car- 
ter V.  Fidelity  &  Deposit  Co.  of  Maryland, 
32  So.  632,  134  Ala.  369. 

§  133  (8)  Time  to  Sue  and  Limitationsw 

A  surety  is  an  existing  creditor  of  a 
cosurety  from  the  date  of  the  execution 
of  the  common  obligation,  but  he  can  not 
maintain  an  action  to  enforce  his  right 
until  the  demand  becomes  due  and  paya- 
ble. Washington  v.  Norwood,  30  So.  405, 
128  Ala.  383,  citing  Jones  v,  Massey,  79 
Ala.  370;  Freider  v.  Lienhauff,  92  Ala.  469, 
471,  8  So.  758;  McGehee  v.  Importers*, 
etc,  Nat  Bank,  93  Ala.  192,  9  So.  734. 


§  133  (4) 

In  an  action  by  a  surety  against  his 
cosurety  for  contribution,  it  is  not  neces- 
sary to  make  the  principal  debtor  or  an 
insolvent  cosurety  a  party.  Couch  v. 
Terry's  Adm'rs,  1^2  Ala.  225. 

§  133  (5)  Pleading. 

A  bill  for  contribution  by  a  surety  on 
the  bond  of  a  public  officer,  against  the 
sureties  on  other  bonds  given  April  10th, 
alleging  that  the  officer  defaulted  on  July 
12th,  was  not  demurrable  for  failure  to 
allege  that  the  officer  had  converted 
money  subsequent  to  April  10th,  but,  if 
the  default  occurred  before  the  execu- 
tion of  defendant's  bond,  that  was  matter 
of  defense  only.  Carter  v.  Fidelity  &  De- 
posit Co.  of  Maryland,  32  So.  632,  134 
Ala.  369. 


§  188  (6)  Evidence. 

Where  a  surety  on  a  supersedeas  bond 
birings  action  against  his  cosureties  to 
enforce  contribution,  the  judgment  se- 
cured against  him  alone  on  the  bond  is 
a<lmissil)le  to  prove  the  fact  of  its  ren- 
dition, and,  by  way  of  inducement,  that 
the  judgment  had  been  paid  by  the  com- 
plainant, and  to  prove  every  other  mate- 
rial fact  involved  in  its  rendition.  Bab- 
cock  V,  Carter,  23  So.  487,  117  Ala.  575. 

In  a  suit  in  equity  for  contribution  by 
a  surety  against  a  cosurety,  who  has  re- 
ceived from  the  principal  a  draft  as  in- 
demnity, and  given  a  receipt  for  it,  stat- 
ing for  what  purpose  it  was  given,  the 
date  of  such  receipt,  or  the  description 
of  a  judgment  which  has  been  rendered 
against  the  principal  and  sureties  on  the 
debt  for  which  they  were  liable,  is  imma- 
terial; and  the  equity  of  the  bill  may  be 
maintained  merely  by  proof  that  the  draft 
was  given  to  the  surety  to  pay  off  the 
debt  Hartwell  v.  Whitman,  36  Ala.  712, 
citing  Ehival  v.  McLoskey,  1  Ala.  708; 
Posey  V.  Bank,  12  Ala.  802;  Morrison  v. 
Taylor,  21  Ala.  779. 

§  183  (7)  TriaL 

Question  for  Jury. — In  an  action  for 
contribution  between  two  cosureties,  if 
the  evidence  shows  that  the  entire  debt, 
for  which  the  plaintiff,  defendant,  and  a 
third  cosurety  were  bound,  was  paid  off 
by  the  plaintiff  and  such  third  cosurety, 
but  does  not  show  the  respective  propor- 
tions paid  by  each,  the  court  should  not 
exclude  the  evidence  on  the  ground  of 
its  insufficiency,  nor  charge  the  jury  that 
it  is  insufficient  to  authorize  a  recovery 
by  the  plaintiff,  but  should  leave  its 
weight  to  the  determination  of  the  jury. 
McDougald's  Adm'r  v.  Dawson's  Ex'r,  30 
Ala.  553. 


Principal   Challenge. 

See  the  title  JURY. 


Printing. 

See  the  titles  APPEAL  AND  ERROR;  CERTIORARI;  CLERKS  OF  COURTS; 
COSTS.  As  to  newspapers,  see  the  title  NEWSPAPERS.  As  to  libelous  publica- 
tions, sec  the  title  LIBEL  AND  SLANDER.  As  to  obscene  publications,  see  the 
title  OBSCENITY. 


PrinU. 

See  the  title  OBSCENITY. 

Prior   Action. 

See  the  titles  ABATEMENT  AND  REVIVAL;  ACTION;  JUDGMENT. 

Prior   Officers. 

See  the  title  CRIMINAL  LAW. 

Prior  Bounds. 

See  the  titles  ELECTIONS;  PRISONS. 

Prisoners. 

See  the  titles  CONVICTS;  COUNTIES;  ESCAPE;  PARDON;  PRISONS;  RES- 
CUE. 

PRISONS. 

§  L  Officers. 

§  2.  Appointment,  Qualification,  and  Tenure. 

§  3.  Compensation  for  Services. 

§  4.  Custody  and  Control  of  Prisoners. 
§  5.  Discharge  of  Prisoners  in  General. 
§  6.  Escape  of  Prisoners. 
§  7.  Maintenance  and  Care  of  Prisoners. 

§  8.  Compensation   for    Keeping    and  Maintenance  of   Prisoners,  Jail 
Fees,  and  Incidental  Expenses., 

§  8  ( 1 )   In  General. 

§  8  (2)  Board. 

§  8  (3)  Officers  Entitled. 

Cross  References, 
See  the  titles  ARREST;  BAIL;  CONVICTS;  CRIMINAL  LAW;  ESCAPE;  EX- 
ECUTION; REFORMATORIES. 


§  1.  Officers. 

See  post,  "Appointment,  Qualification, 
and  Tenure,"  §  2;  '^Compensation  for 
Services,"  §  3. 

§  2.  Appoiatment,  Qualification,  and 

Tenure. 

The  second  section  of  the  act  of  1548 
"to  provide  for  the  appointment  of  in- 
spectors and  physician  for  the  peniten- 
tiary," confers  on  the  lessee  and  inspect- 


ors jointly  the  power  of  appointing-  the 
physician.  If  the  lessee  fails  to  appoint 
within  three  days  after  the  happening  of 
a  vacancy,  the  inspectors  alone  may  fill 
the  place;  but  if  the  lessee  makes  a  nom- 
ination within  such  three  days,  which  is 
rejected  by  the  inspectors,  he  has  a  rea- 
sonable time  (not  exceeding  three  days) 
after  the  rejection  within  which  to  make 
another  nomination.  An  appointment  by 
the    inspectors   alone,   before    the    expira- 
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tion  of  three  days  after  such  rejection, 
is  void,  and  confers  no  authority  on  their 
appointee.    Jones  v.  Graham,  24  Ala.  450. 

§  S.  -^^  Compensation  for  Services. 

The  state  is  not  liable  to  sheriffs  for 
the  payment  of  turnkey  fees.  State  v. 
Brewer,  59  Ala.  130. 

The  physician  of  the  state  penitentiary, 
which  was  leased  to  an  individual,  was 
appointed  by  the  inspectors,  removable 
by  them  only,  and  his  salary  was  to  be 
paid  by  the  lessee.  The  lessee  refused 
to  permit  the  physician  to  enter  the  peni- 
tentiary, and  thereupon  the  latter  sued  the 
former  for  his  salary.  Held,  that  he  was 
entitled  to  recover,  though  he  did  not  per- 
form the  duties.  Jones  v.  Graham,  21 
Ala.  654. 

§  4.  Custody  and  Control  of  Prisoners. 

A  requirement  by  a  sheriff,  as  jailer, 
that  all  persons  must  be  searched  before 
being  allowed  to  visit  prisoners,  is  rea- 
sonable, but  on  refusal  to  comply  the 
sherifiF  can  not  search  a  person  against 
his  will.  Shields  v.  State,  104  Ala.  35,  16 
So.  85. 

§  5.  Discharge  of  Prisoners  in  General. 

Under  the  provisions  of  the  act  ap- 
proved December  17,  1€73  (Sess  Laws 
ls73,  p.  56),  the  sheriff  has  no  power  to 
discharge,  on  their  own  recognizance, 
persons  who  are  in  his  custody  under 
commitment  by  a  magistrate.  Only  the 
committing  magistrate  or  the  officer  who 
makes  the  arrest  has  that  authority. 
Smith  V.  Strobach,  50  Ala.  462. 

§  6L  Escape  of  Prisoners. 

It  is  an  escape  for  a  prisoner  to  remain 
out  of  close  jail  after  the  expiration  of 
the  term  for  which  he  has  given  bonds 
to  remain  within  the  limits.  McMichael 
r.  Rapelye,  4  Ala.  3«3. 

§  7.  Maintenance  and  Care  of  Prisoners. 

Under  Code  1886,  §  1471,  providing  that, 
whenever  an  insolvent  confined  in  the 
county  jail  becomes  sick,  the  sheriff  or 
jailer  "must  give  notice  to  the  probate 
judge "  who  must  furnish,  at  the  county's 
expense  medical  attendance,  and  §  4542, 
providing  that  such  attendance  "must  be 
furnished  by  the  sheriff  or  jailer  at  the 
expense  of  the  county,"  to  sick  and  insol- 
vent   prisoners,     the     county     is     liable. 


whether  the  order  is  griven  by  the  pro- 
bate judge,  or  by  the  sheriff  or  jailer. 
Malone  v.  Escambia  County,  116  Ala.  214, 
22  So..  503. 

To  state  a  cause  of  action  under  either 
statute,  since  they  provide  only  for  pris- 
oners who  have  been  lawfully  committed 
to  and  are  confined  in  jail,  a  complaint 
must  show  that  services  were  rendered 
to  a  prisoner  in  jail,  and  that  he  was  un- 
able to  provide  them  for  himself.  Ma- 
lone V.  Escambia  County,  22  So.  503,  116 
Ala.  214. 

§  8.  Compensation  for  Keeping  and  Main- 
tenance of  Prisoners,  Jail  Pees,  and 
Incidental  Expenses. 

§  8  (1)  In  General. 

The  county  is  not  liable  for  medical 
services  rendered,  at  the  request  of  the 
sheriff,  to  prisoners  confined  in  the  county 
jail,  who  are  shown  to  be  insolvent;  nor 
for  such  services  rendered  to  a  slave 
charged  with  the  murder  of  his  master, 
although  it  is  shown  that  such  services 
were  necessary  to  his  life  and  health,  and 
that  the  relatives  of  his  deceased  master 
refused  to  procure  medical  aid  for  him. 
Mitchell  V.  Tallapoosa  County,  30  Ala.  130. 

Const.  ISGS,  art.  5,  §  19,  prohibiting  any 
statutory  increase  or  diminution  of  the 
salary  of  an  officer  during  his  term  of 
office,  does  not  prohibit  a  statute  reduc- 
ing the  perr  diem  allowance  to  sheriffs 
for  victualing  prisoners  in  jail.  Dane  v. 
Smith,  54  Ala.  47,  cited  in  note  in  23  L. 
R.  A.  609. 

§  8  (2)  Board. 

An  act  increasing  the  "fees"  of  the  of- 
ficers of  a  certain  county  50  per  cent  held 
not  to  increase  the  sheriff's  compensation 
for  victualing  the  prisoners  in  jail  in 
criminal  cases.  Feagin  v.  Comptroller, 
42  Ala.  516. 

§  8  (3)  Officers  Entitled. 

« 

Under  Sess.  Acts  1876-77,  p.  65,  reduc- 
ing the  compensation  of  sheriffs  for  feed- 
ing prisoners,  and  providing  that  it  shall 
not  apply  to  any  sheriff  now  in  office,  but 
shall  apply  "after  the  expiration  of  the 
terms  of  such  sheriffs,"  a  sheriff  appointed 
to  fill  the  unexpired  term  of  one  who  was 
in  office  at  the  time  the  act  was  passed 
can  not  claim  the  benefit  of  the  proviso. 
Ex  parte  Mason,  55  Ala.  262. 


Private   AcU. 

See  the  title  STATUTES. 
As  to  special  charters,  see  the  titles  BANKS  AND  BANKING;  CORPORATIONS. 


Private   Banking. 

See  the  title  BANKS  AND  BANKING. 

Private  Carriers. 

See  the  title  CARRIERS. 

Private   Corporations. 

See  the  title  CORPdRATIONS. 

Private  Easements. 

See  the  title  EASEMENTS. 

Private  Examination. 

Sec  the  title  ACKNOWLEDGMENT. 

Private  Nuisance. 

See  the  title  NUISANCE. 

Private  Property. 

See  the  title  PROPERTY. 

Private   Residences. 

See  the  title  BURGLARY. 
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PRIVATE  ROADS. 


§  1.  Establishment. 

§  1   (1)  Parties,  Petition,  and  Bond. 

§  1   (2)  Commissioners,  Viewers,  Jurors,   Surveyors, 

Like  Officers.  ' 

§  1   (3)  Judgment,  Order,  or  Decree,  and  Review. 

Cross  References, 
Sec  the  titles  CERTIORARI;  EASEMENTS;  HIGHWAYS. 


and  Other 


i  1.  Establishment. 

{  1  (1)  Parties  Petition,  and  Bond. 

Under  the  express  provisions  of  Code 
1896,  §  2497,  where  a  private  road  is  es- 
tablished, compensation  to  landowners 
must  be  paid  by  those  making  the  appli- 
cation to  have'  the  road  established,  and 
it  must  be  opened  and  kept  in  repair  by 
them.  Held  that,  on  appeal  by  a  land- 
owner to  the  circuit  court  from  an  order 
of  the  commissioners'  court  confirming 
the  report  of  viewers,  the  adversary  par- 
ties to  the  landowner  are  the  petitioners 
for  the  road.  Cleckler  v,  Morrow,  150 
Ala.  524,  43  So.  784. 

§  1  {%)  ConuniMioners,  Viewers^  Jurors, 
Surveyors^  and   Other  Like   Officers. 

Where  the  owner  of  land  over  which  a 
private  road  is  granted  is  present  when 
the  application  is  made  to  the  commis- 
sioners' court,  and  a  jury  to  assess  dam- 
ages is  appointed  at  his  request  and  with- 
out objection  to  the  persons  selected,  it 
will  be  presumed,  though  not  shown  by 
the  record,  that  they  were  competent  ju- 
rors. Long  V.  Commissioners'  Court,  18 
Ala,  482. 

§  1  (3)  Judgment,  Order,  or  Decree,  and 


An  order  of  the  commissioner's  court, 
establishing  a  private  road,  need  not  show 
that  the  road  does  not  run  through  any 
person's  plantation.  If  it  does  run  through 
a  plantation  it  is  incumbent  on  the  owner 
affirmatively  to  show  it.  Long  v.  Com- 
missioners' Court,  18  Ala.  482. 

The  owner  of  land  over  which  a  private 
road  is  granted  can  not  complain  for  the 
lirst  time  in  the  appellate  cotu't  that  the 
jury  to  assess  damages,  appointed  at  his 
request,  was  sworn  as  stated  in  their  re- 
port Long  V.  Commissioners'  Court,  18 
Ala.  482. 


The  trial  in  the  circuit  court  on  appeal, 
as  to  the  amount  of  compensation  awarded 
in  proceedings  to  establish  a  private  road, 
being  de  novo,  requested  charges  on  such 
trial  that  the  case  was  tried  anew,  and 
any  assessment  of  compensation  hereto- 
fore made  by  the  jury  or  in  the  commis- 
sioners' court  should  not  control,  but  the 
jury  should  consider  only  the  evidence  be- 
fore them,  should  have  been  given.  Bal- 
lard V,  Cook,  52  So.  147,  166  Ala.  105. 

Code  1907,  §  5776,  providing  that  the 
owner  of  lands  over  which  a  private  road 
is  established,  if  dissatisfied  with  the  as- 
sessment of  damages,  is  entitled  to  an  ap- 
peal to  the  circuit  court,  and  on  such  ap- 
peal to  a  trial,  de  novo  by  jury,  does  not 
authorize  an  appeal  from  the  acts  of  the 
commissioners  of  a  legislative  character, 
but  only  authorizes  a  trial  de  novo  in  the 
circuit  court  as  to  the  amount  of  compen- 
sation, so  that  the  action  of  the  com- 
missioners' court  in  confirming  the  view- 
ers* report,  over  an  objection  that  the  pro- 
posed road  ran  through  an  orchard  in  vio- 
lation of  statute,  was  hot  reviewable  on 
appeal.  Ballard  v.  Cook,  166  Ala.  105,  52 
So.  147. 

Under  Code  1^96,  §  2450,  providing  that 
the  owner  of  lands  taken  for  a  public 
road,  if  dissatisfied  with  the  assessment  of 
damages  by  the  viewers,  may  appeal  from 
the  judgment  of  the  court  of  county  com- 
missioners confirming  the  same  to  the  cir- 
cuit court,  the  same  proceedings  being  by 
statute  made  applicable  to  private  roads, 
the  only  matter  to  be  contested  in  the  cir- 
cuit court  in  proceedings  to  establish  a 
private  road  is  the  amount  of  damages  to 
which  the  landowner  may  be  entitled  for 
that  part  of  his  land  proposed  to  be  taken. 
Cleckler  v.  Morrow,  150  Ala.  524,  43  So. 
784. 

On  appeal  from  a  judgment  of  the  court 
of  county  commissioners  confirming  a  re- 
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Private  Roads — Privilege  of  Jurors 


§  1  (3) 


port  of  viewers  on  the  laying  out  of  a 
private  road,  the  questions  whether  there 
was  a  necessity  for  the  road  or  reason- 
able demand  for  it  and  whether  the  re- 
port of  the  viewers  should  be  set  aside 
were  matters  to  be  f  reviewed  by  the  cir- 


cuit court     Cleckler  v.  Morrow,  150  Ala. 
524,  43   So.   784. 

A  certiorari  does  not  lie  to  review  the 
sentence  of  the  commissioner's  court,  re- 
fusing to  establish  a  private  road.  Brooks 
V,  Kirby,  19  Ala.  72. 


Piriyate   Schools. 

See  the  title  SCH06lS  AND  SCHOOL  DISTRICTS. 

Piriyate   Ways. 

Sec  the  titles  BOUNDARIES;  EASEMENTS;  PRIVATE  ROADS. 

Private  Wrongs. 

See  the  title  TORTS. 

Privileged  Communicatioiis. 

See  the  titles  DISCOVERY;  UBEL  AND  SLANDER;  WITNESSES. 

Privflege   from   Arrest. 

See  the  title  ARREST. 

Privilege  from  Jury  Duty. 

See  the  titles  GRAND  JURY;  JURY. 

Privilege   from   Taxation. 

See  the  title  TAXATION. 

Privflege  Grants. 

See  the  titles  COMMERCE;   CONSTITUTIONAL  LAW;   FRANCHISES;    MO- 

NOPOLIES;  MUNICIPAL  CORPORATIONS;  etc. 

Privflege   of   Corporation. 

See  the  title  CORPORATIONS,  and  references  there  given. 

Privflege   of   Infants. 

See  the  title  INFANTS. 


Privflege   of   Judges. 

See  the  title  JUDGES. 

Privflege   of   Jurors. 

See  the  title  JURY. 


Pirivflege   of   Justices   of   the   Peace. 

See  the  title  JUSTICES  OF  THE  PEACE. 

Piriyilege   of  Married  Women. 

See  the  title  HUSBAND  AND  WIFE. 

Priyjlege  of  Officers. 

See  the  title  OFFICERS. 

Privflege  of  Witnesses. 

See  the  title  WITNESSES. 

Priyjlege  Vested. 

See  the  title  CONSTITUTIONAL  LAW. 

Privileges  Taxes. 

See  the  titles  COMMERCE;  CONSTITUTIONAL  LAW;  LICENSES. 

Privity. 

Sec  the  titles  ADVERSE  POSSESSION;  APPEAL  AND  ERROR;  CONTRACTS; 
ESTATES;  FRAUD;  JUDGMENT;  LIMITATION  OF  ACTIONS. 

Prize. 

See  the  titles  ADMIRALTY;  BOUNTIES;  LOTTERIES;  REWARDS;  WAR. 

Probable   Cause. 

See  the  titles  ATTACHMENT;  CONSTITUTIONAL  LAW;  COSTS;  CRIMINAL 
LAW;  FALSE  IMPRISONMENT;  HABEAS  CORPUS;  LIBEL  AND 

SLANDER;  MALICIOUS  PROSECUTION. 

Probate. 

Sec  the  titles  ACKNOWLEDGMENT;  APPEAL  AND  ERROR;  CERTIORARI; 

JUDGMENT;  WILLS. 

Ptobate  Court. 

See  the  title  COURTS. 

» 

Ptoceedings. 

See  cross  references  under  PRACTICE.  As  to  proceedings  in  rem,  see  the  titles 
ADMIRALTY;  ATTACHMENT;  COSTS;  CREDITORS'  SUIT;  DIVORCE;  FOR- 
FEITURES; INTOXICATING  LIQUORS;  JUDGMENT;  MECHANICS'  LIENS; 
MORTGAGES.  ' 
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PROCESS. 

I.  Nature,  Issuance,  Requisites,  and  Validity. 

§     1.  Nature  of  Process  in  General. 

§    2.  Necessity  and  Use  in  Judicial  Proceedings.     * 

§    3.  Forms  of  Process  for  Institution  or  Notice  of  Actfon  or  Other 

Proceeding. 
§    4.  Persons  against  Whom  Process  May  Issue. 
§    5.  Issuance  and  Record  Thereof. 
§    6.  Designation  of  Court  and  Term. 
§    7.  Venue  or  Designation  of  Place  of  Trial. 
§    8.  Direction  to  Particular  Officer  or  County. 
§    9.  Codefendants.  ' 

§  10.  Directions  for  Return. 
§  11.  Teste. 
§  12.  Indorsements. 
§  13.  Alias  and  Pluries  Writs. 

n.  Service. 

(A)  Personal  Service  in  General. 

§  14.  Nature  and  Necessity  in  General. 

§  15.  Statutory  Provisions. 

§  16.  Authority  or  Capacity  to  Serve. 

§  17.  Mode  and  Sufficiency  of  Service. 

§  18.  Service  of  Pleading  with  Process. 

§  19.  Acceptance  or  Acknowledgment  of  Service. 

§  20.  Operation  and  Effect. 

(B)  Substituted  Service. 

§  21.  Mode  and  Sufficiency  of  Service. 

(C)  Publication  or  Other  Notice. 

§  22.  Application  for  Order  for  Publication. 
§  23.  Order  for  Publication. 
§  24.  Mode  and  Sufficiency  of  Publication. 
§  25.  Operation  and  Effect. 

(D)  Privileges  and  Exemptions. 

§  26.  Emplo)rment  in  Public  Service. 

(E)  Return  and  Proof  of  Service. 

§  27.  Nature  and  Necessity  in  General. 

§  28.  Statutory  Provisions. 

§  29.  County  or  Court  to  Which  to  Be  Made. 

§  30.  Time  for  Making. 

§  31.  Form  and  Requisites  of  Return  or  Certificate. 

§  32.  Operation  and  Effect  in  General. 

§  33.  Conclusiveness  of  Return  or  Certificate  in  General. 

§  34.  Collateral  Attack. 

§  35.  Evidence  as  to  Service. 
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m.  Defects,  Objectiona,  and  Amendment. 

§  36.  Defects  and  Irregularities  in  Writ  or  Other  Process  or  Notice. 

§  37.  Defects  and  Irregularities  in  Service  or  Return  or  Proof  Thereof. 

§  38.  Necessity  and  Mode  of  Objection  in  General. 

§  39.  Time  for  Objection. 

§  40.  Quashing  or  Vacating  Writ  or  Other  Process  or  Notice. 

§  41.  Quashing  or  Vacating  Service  or  Return  or  Proof  Thereof  in 

General. 
§  42.  Vacating  Order  for  Publication  and  Service  Thereunder. 
§  43.  Amendment  of  Defects. 
§  44.  Waiver  of  Defects  and  Objections. 
§  45.  Cure  of  Defects  by  Subsequent  Proceedings. 

IV.  Abuse  of  Process. 

§  46.  Nature  and  Elements  of  Cause  of  Action. 
§  47.  Actions. 

Cross  References, 

See  the  tities  ARREST;  ASSISTANCE,  WRIT  OF;  ATTACHMENT;  CER- 
TIORARI; EXECUTION;  GARNISHMENT;  HABEAS  CORPUS;  INJUNC- 
TION; MANDAMUS;  POSSESSORY  WARRANT;  PROHIBITION;  QUO 
^VARRANTO;    REPLEVIN;    REVIEW;    SCIRE    FACIAS;    SEQUESTRATION. 

As  to  defects  and  objections  as  ground  for  abatement,  see  the  title  ABATEMENT 
AND  REVIVAL.  As  to  process  in  admiralty,  see  the  title  ADMIRALTY.  As  to 
writs  and  other  process  for  review  of  proceedings  in  actions,  see  the  titles  AP- 
PEAL AND  ERROR;  AUDITA  QUERELA;  REVIEW.  As  to  effect  of  failure 
10  make  objection  to  return  of  writ  in  lower  court,  see  the  title  APPEAL  AND  ER- 
ROR. As  to  waiver  of  objections  to  process,  or  to  services  thereof  by  appearing, 
see  the  title  APPEARANCE.  As  to  effect  of  appearance,  see  the  title  APPEAR- 
ANCE, As  to  process  in  criminal  prosecutions,  see  the  titles  ARREST;  CRIM- 
INAL LAW;  EXTRADITION;  SEARCHES  AND  SEIZURES.  As  to  process 
tor  arrest,  see  the  title  ARREST.  As  to  process  in  attachment,  see  the  title  AT- 
TACHMENT. As  to  wrongful  use  of  particular  writs  or  other  mandates  of  courts, 
see  the  titles  ATTACHMENT;  EXECUTION;  GARNISHMENT;  INJUNCTION. 
As  to  proceedings  under  bankrupt  acts,  see  the  title  BANKRUPTCY.  As  to  con- 
siitutionality  of  provisions,  see  the  title  CONSTITUTIONAL  LAW.  As  to  process 
and  service  of  process  against  corporations,  se«  the  title  CORPORATIONS.  As 
*o  services  against  corporations,  see  the  title  CORPORATipXS.  As  to  security 
for  costs,  see  the  title  COSTS.  As  to  process  peculiar  to  particular  courts,  see  the 
title  COURTS.  As  to  creditors'  suits,  see  the  title  CREDITORS'  SUIT.  As  to 
detinue,  see  the  title  DETINUE.  As  to  defects  and  objections  as  ground  for  dis- 
missal of  action  or  non-suit,  see  the  title  DISMISSAL  AND  NONSUIT.  As  to 
process  in  divorce  proceedings,  see  the  title  DIVORCE.  As  to  process  in  eject- 
Tnent,  sec  the  title  EJECTMENT.  As  to  process  in  suits  in  equity,  see  the  title 
EQUITY.  As  to  documentary  evidence,  see  the  title  EVIDENCE.  As  to  final 
process,  see  the  title  EXECUTION.  As  to  amendment  of  return  of  execution, 
sec  the  title  EXECUTION.  As  to  execution  in  services  of  process,  see  the  title 
EXECUTION.  As  to  process  in  probate  proceedings,  sec  the  titles  EXECUTORS 
AXD  ADMINISTRATORS;  WILLS.  As  to  petition  to  probate  colirt  for  sale 
of  lands,  sec  the  title  EXECUTORS  AND  ADMINISTRATORS.  As  to  forcible 
entry  and  detainer,  see  the  title  FORCIBLE  ENTRY  AND  DETAINER.  As  to 
process  in  cases  of  guardianship,  see  the  title  GUARDIAN  AND  WARD.  As  to 
writs  of  habeas  corpus,  see  the  title  HABEAS  CORPUS.  As  to  process  in  actions 
by  or  against   husband  and   wife,   see   the   title   HUSBAND   AND   WIFE.     As  to 
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process  and  service  of  process  on  infants,  see  the  title  INFANTS.     As  to  inter- 
pleader, see  the  title  INTERPLEADER.    As  to  process  and  service  of  process  on 
insane  persons,  see  the  title  INSANE  PERSONS.    As  to  proceedings  under  insolvent 
acts,  see  the  title  INSOLVENCY.    As  to  process  against  insurance  companies,  see 
the  title   INSURANCE.     As  to   conformity  of  judgment  to  process,  see   the  title 
'^    JUDGMENT.    As  to  defects  and  objections  as  ground  for  attacking  judgment,  see 
the  title  JUDGMENT.     As  to  effect  on  judgment,  see  the  title  JUDGMENT.    As 
to  sufficiency  of  summons  to   sustain   default  and  judgment,  see   the  title  JUDG- 
MENT.    As  to  services  on  Sunday  being  sufficient  to  support  a  judgment  by  de- 
fault, see  the  title  JUDGMENT.     As  to  process  for  attendance  of  jupors,  see  the 
title  JURY.    As  to  proceedings  before  justices  of  the  peace,  see  the  title  JUSTICES 
OF  THE  PEACE.    As  to  issuance  and  service  of  process  as  affecting  limitation  of 
actions,  see  the  title  LIMITATION  OF  ACTIONS.     As  to  commencement  of  ac- 
tions,  see  the  title   LIMITATION   OF  ACTIONS.     As   to  liability   for  malicious 
prosecution,  see  the  title  MALICIOUS  PROSECUTION.     As  to  writs  of  manda- 
mus, see  the  title  MANDAMUS.     As  to  process  to  enforce  mechanics*  liens,  see 
the  title   MEfHANICS'   LIENS.     As  to   proceedings   to   foreclose  mortgages,  sec 
the   title   MORTGAGES.     As   to   process   against   municipal   corporations,   see  the 
title   MUNICIPAL   CORPORATIONS.     As   to   defects  and  objections  as   ground 
^r  new  trial,  see  the  title  NEW  TRIAL.     As  to  parties,  see  the  title  PARTIES. 
As  to  partition,   see   the   title   PARTITION.     As  to  process  against  partnerships, 
see   the  title   PARTNERSHIP.     As  to  effect  of  acknowledgment  of  service  by  a 
member  of  a  firm,  see  the  title  PARTNERSHIP.  ^  As  to  defects  in  pleading,  see 
the  title  PLEADING.     As  to  writs  of  prohibition,"  see  the  title  PROHIBITION. 
As   to  variance   between   pleading  and   process,   see  the   title   PLEADI'XG.     As  to 
writs  of  quo  warranto,  see  the  title  QUO  WARRANTO.    As  to  quieting  title,  sec 
the  title  QUIETING  TITLE.     As  to  process  against  receivers,  see  the  title  RE- 
CEIVERS.    As  to  replevin,  see  the  title  REPLEVIN.     As  to  writs  of  scire  facias, 
see  the  title  SCIRE  FACIAS.     As  to  process  as  protection  to  officer,  see  the  title 
SHERIFFS  AND  CONSTABLES.     As  to  duties  of  officer  as  to  service  and  re- 
turn of  process,  see  the  title  SHERIFFS  AND  CONSTABLES.    As  to  liability  of 
officers,  see  the  title   SHERIFFS  AND  CONSTABLES.     As  to  specific  perform- 
ance,  see   the   title   SPECIFIC   PERFORMANCE.     As   to   issuance   or  service   of 
process  on  Sunday,  see  the  title  SUNDAY.     As  to  process  to  foreclose   tax  lien, 
see  the  title  TAXATION.    As  to  distress  warrant,  see  the  title  LANDLORD  AND 
TENANT.     As  to  process  by  or  against  trustees,  see  the  title  TRUSTS.     As  to 
process  to  secure  attendance  of  witnesses,  see  the  title  WITNESSES. 


I.      NATURE,     ISSUANCE,      REQUI- 
SITES, AND  VALIDITY. 

§  1.  Nature  of  Process  in  General.' 

As  to  amendn^nt  of  defects,  see  post, 
^'Amendment  of  Defects,"  §  43.  As  to 
quashing  or  vacating,  see  post,  ^'Quash- 
ing  or  Vacating  Writ  or  Other  Process 
or  Notice,"  §  40.  As  to  process  in  jus- 
tices' courts,  sec  the  title  JUSTICES  OF 
THE  PEACE.  As  to  process  in  munici- 
pal courts,  see  the  title  COURTS.  As 
to  issuance  on  Sunday,  see  the  title  SUN- 
DAY. As  to  process  to  secure  attend- 
ance of  witnesses,  see  the  title  WIT- 
NESSES. 

Judicial  Process  Defined.  —  "Judicial 
process"  includes  the  mandate  of  a  court 
to    its    officers,    and    a    means     whereby 


courts  compel  the  appearance  of  parties, 
or  compliance  with  its  commands,  and 
includes  a  summons.  Ex  parte  Hill,  51 
So.  786,  165  Ala.  365. 

§  2.  Necessity  and  Use  in  Judicial  Pro- 
ceedings. 

Validity  of  Judgment. — Without  notice 
of  suit  by  process,  no  binding  judgment 
can  be  rendered  against  parties  to  be  af- 
fected by  it.  The  judgment  is  void  with- 
out it.     Comer  v.  Jackson,  50  Ala.  384. 

"A  party  sought  to  be  concluded  by 
a  judgment  or  decree,  must  be  shown  to 
have  had  notice  or  knowledge  of  the  suit, 
actual,  or,  in  some  cases,  constructive; 
and  if  this  notice  or  knowledge  be  want- 
ing, the  record  of  recovery  has  no  bind- 
ing effect.    This  rests  on  the  plain  princi- 
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pie  of  right,  that  no  man  shall  be  de- 
prived of  his  goods,  until  an  opportunity 
has  been  afforded  him  of  making  de- 
fense." Dunklin  v.  Wilson,  64  Ala.  162, 
167. 

Waiver^ — A  warrant  of  attorney  incor- 
porated in  a  note  to  "appear  and  con- 
fess** judgment  is  a  waiver  of  service  of 
process.  Baggett  v,  Alabama  Chemical 
Co.,  47  So.   102,  156  Ala.   637. 

Where  the  defendant  acknowledges 
service  of  the  complaint  and  waives  a 
summons,  the  cause  will  stand  in  court 
as  if  it  had  been  commenced  by  a  sum- 
mons issued  on  the  day  ,when  the  service 
of  the  complaint  was  acknowledged  and 
the  summons  waived.  Tuskaloosa  Wharf 
Co.  V.  City  of  Tuskaloosa,  38  Ala.  514. 

§  3.  Forms  of  Process  for  Institution 
or  Notice  of  Action  or  Other  Pro- 
ceeding. 

Sii£Bciency  of  Notice. — While  notice  is 
an  essential  element  of  all  judicial  pro- 
ceedings which  are  to  operate  upon  par- 
ties personally,  and  can  not  be  dispensed 
with  by  legislative  enactment,  such*  no- 
tice need  not  be  personal;  it  is  enough, 
.  if  it  is  fairly  and  reasonably  probable  that 
the  notice  prescribed  by  the  legislature 
will  apprise  the  party  proceeded  against 
of  the  pendency  of  the  suit,  and  of  the 
consequent  necessity  for  his  appearance 
to  make  defense,  if  he  is  unwilling  to 
submit  to  judgment.  Hence,  the  statutes 
of  this  state,  as  they  formerly  existed, 
authorizing  personal  judgments  against 
defendants  in  suits  commenced  by  attach- 
ment, without  other  notice  than  the  levy 
of  the  attachment  on  the  property  or  ef- 
fects of  the  defendant  gave,  were  con- 
sistent with  the  constitution;  and  judg- 
ments rendered  therein,  as  between  citi- 
zens of,  and  as  to  property  found  in,  this 
state,  were  of  the  same  force  and  effect, 
when  drawn  in  question  collaterally,  as  if 
they  had  been  rendered  on  personal  serv- 
ice. Betancourt  v.  Eberlin,  71  Ala.  461, 
cited  in  note  in  35  L.  R.  A.,  N.  S.,  295. 

§  4.  Persons  against  Whom  Process  May 
Issae. 

Citizenship  and  Residence. — An  action 
was  brought  in  the  circuit  court  to  re- 
cover amount  due  on  a  prohlissory  note. 
The  defendant  filed  a  plea  to  the  juris- 
diction of  the  court  on  the  ground  that 


at  the  time  of  the  commencement  of  the 
suit  and  of  the  service  of  process  he  was 
a  resident  citizen  of  Maryland.  The 
court  said:  "The  general  rule  is  that 
every  county  has  jurisdiction  over  all 
persons  found  within  its  territorial  lim- 
its for  the  purpose  of  actions  in  their 
nature  transitory.  It  is  not  a  debatable 
question  that  such  actions  may  be  main- 
tained in  any  jurisdiction  in  which  the 
defendant  may  be  found,  and  is  legally 
served  with  process.  However  tran- 
siently the  defendant  may  have  been  in 
the  state,  the  summons  having  been  le- 
gally served  upon  him,  the  jurisdiction  of 
his  person  was  complete,  in  the  absence 
of  a  fraudulent  inducement  to  come. 
*  *  *  The  statute  providing  that  suits 
against  a  resident  freeholder  or  house- 
holder shall  be  brought  in  the  county  of 
his  residence  has  no  application."  Smith 
V.  Gibson,  83  Ala.  284,  3  So.  321,  cited  on 
this  point  in  note  in  70  h,  R.  A.  522,  543. 

§  5.  Issuance  and  Record  Thereof. 

Writs  Issued  in  Blank.— Though  the 
statute  requires  the  clerk  or  his  sworn 
deputy  to  issue  writs,  yet  the  well-estab- 
lished practice  for  the  clerk  to  sell  writs 
signed  in  blank,  to  be  filled  up  by  the 
plaintiff,  is  legal,  and  such  a  writ  is  valid. 
Slater  v.  Carter,  a5  Ala.  679. 

§  6.  Designation  of  Court  and  Term. 

Term  of  Court. — It  it  not  necessary 
that  a  writ  should,  on  its  face,  specify 
the  first  day  of  the  term  to  which  it  is 
returnable;  such  day  being  fixed  by  law. 
Yonge  V,  Broxson,  23  Ala.  684. 

"When  a  proper  venue  is  stated,  and 
the  court  designated,  a  defendant  can 
not  be  prejudiced  without  fault  on  his 
part,  inasmuch  as  he  is  presumed  to  know 
the  time  and  place  of  holding  the  court" 
Waddill  V.  John,  48  Ala.  232,  239. 

Code,  §§  2662,  2663,  provide  that,  when 
the  summons  is  issued  less  than  three 
days  before  the  term  of  the  court  next 
thereafter,  it  must  be  made  returnable  to 
the  next  succeeding  term,  and  that  the 
return  day  of  the  summons  is  the  first 
day  of  the  court  to  which  it  is  returna- 
ble. Held,  that  a  summons  to  appear  be- 
fore the  circuit  court  at  the  place  of  hold- 
ing the  same,  which  did  not  say  ''at  the 
text  term,"  according  to  the  form  of  the 
Code,  was  not  void,  since  the  law  fixed 
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the  term  to  which  it  was  returnable.     Da- 
vis V.   McCary,  100  Ala.  545,  13  So.  665. 

Dengnation  of  Court. — ^The  venue  of  a 
summons  was  L.  county,  and  the  de- 
fendant was  summoned  to  appear  ''at 
the  next  term  of  the  circuit  court  of  M. 
to  be  held  for  said  county,"  etc.  The 
complaint  showed  that  the  suit  was  in 
the  circuit  court  of  L.  county.  Held, 
that  the  summons  was  sufficient;  the 
words  "of  M."  being  regarded  as  mere 
surplusage.  Relfe  v.  Valentine,  45  Ala. 
t86. 

A  citation  to  the  executor  of  a  de- 
ceased defendant,  for  the  purpose  of  re- 
viving a  suit  against  him,  bore  the  head- 
ing "The  State  of  Alabama,  Dallas 
County,"  and  directed  "any  sheriff  of 
the  state  of  Alabama"  to  summon  the 
executor  "to  be  and  appear  at  the  next 
term  of  this  court,  to  be  held  on  the 
second  Monday  in  July,  1869,"  etc.,  and 
was  indorsed  "City  Court  of  Selma,  July 
term,  1869,"  Held  void  for  uncertainty 
as  to  the  court  in  which  the  party  was 
to  appear.     Waddill  v,  John,  48  Ala.  232. 

"The  manner  of  obtaining  jurisdiction 
of  the  personal  representative  of  a  de- 
ceased defendant  is  to  cite  him  to  ap- 
pear at  the  next  term  of  the  court  and 
defend.  Revised  Code,  §  2544.  This  ci- 
tation, called  a  scire  facias  prior  to  the 
Code,  and  commonly  so  called  since,  is 
perhaps  not  technically  such.  It  must, 
however,  be  considered  as  a  mesne  proc- 
ess to  be  issued  from  the  court,  and  to 
contain  the  essential  qualities  of  a  writ 
to  be  served  on  the  party  thereby  sum- 
moning him  to  appear  in  court  to  hear 
the  complaint  against  him.  These  es- 
sential qualities  are,  that  it  must  be 
signed  and  tested  by  the  clerk,  and  di- 
rected to  the  sheriff.  It  must  describe 
the  court  properly,  and  have  proper  par- 
ties, and  contain  a  proper  cause  of  ac- 
tion. 3  Chit  Gen.  Pract.  163;  Nabors 
V.  Nabors,  9  Port.  162;  Revised  Code, 
!|  2559,  2560.  When,  as  in  this  case, 
the  citation  is  merely  a  continuation  of 
a  pending  suit,  and  its  only  purpose  is 
to  bring  the  party  into  court,  where  he 
will  find  the  declaration,  it  is  sufficient 
if  he  is  directed  to  the  case  which  he  is 
required  to  defend.  Toulmin  v.  Bennett, 
3  Stew.  &  P.  220."  Waddill  f.  John,  48 
Ala.   232,  237. 


§   7.   Venue   or   Designation   of  Place  of 


In  General. — It  is  not  necessary  that 
a  writ  should  specify  the  place  at  which 
a  court  is  to  be  held,  the  same  being 
fixed  by  law.  Yonge  v.  Broxson,  23 
Ala.  684. 

Difference  of  Statement  in  Margin 
From.  Body  of  Summons. — In  an  action 
of  debt  by  summons  and  complaint,  if 
the  venue  is  correct,  as  stated  in  the  mar- 
gin of  the  summons  and  complaint  this 
will  govern  a  different  venue  stated  in  the 
body  of  the  summons.  Relfe  v.  Valen- 
tine &  Co.,  45  Ala.  286. 

§    8.    Direction    to    Particular  Officer  or 
County. 

Direction  to  Coroner. — Where  process 
is  addressed  to  the  coroner  owing  to  the 
incompetency  of  the  sheriff,  it  would  be 
more  regular  to  state  the  fact  of  in- 
competency in  the  writ,  yet  the  omis- 
sion to  do  this,  will  not  so  far  invali- 
date the  process,  as  to  induce  a  revising 
code  to  vacate  a  judgment  which  has 
been  rendered  upon  the  default  of  the 
defendant.     Sawyer  v.  Price,  6  Ala,  285, 

A  writ  to  which  a  sheriff  is  a  party 
should  be  directed  to  the  coroner,  and 
since  1839,  if  directed  to  any  other  sher- 
iff in  the  state,  although  served  by  a 
coroner,  is  irregular,  and  may  be  abated 
on  the  plea  of  the  defendant.  Nabors 
V.  Thomason,  1  Ala.  590. 

Process  Directed  to  Wrong  Officer 
Served  by  Proper  One. — ^Wherc  process 
was  directed  to  the  wrong  officer,  but 
served  by  the  proper  one,  the 'supreme 
court  refused  to  declare  the  proceedings 
erroneous.     Ware  r.  Todd,  1  Ala.  199. 

§  9.  Codefendants. 
One  Writ  a  Counterpart  of  Another. 

— The  correct  practice,  under  Aikens' 
Dig.  p.  267,  §  53,  which  authorizes  writs 
issued  upon  a  joint  cause  of  action  to  be 
executed  in  different  counties,  in  which 
the  parties  against  whom  they  issue  re- 
spectively reside,  is  to  make  the  writ 
sent  to  another  county  a  counterpart  of 
that  which  is  to  be  executed  in  the 
county  where  it  is  returnable,  indorsing 
thereon  the  identity  of  the  cause  of  ac- 
tion.    Mayo  t*.   Stoneum,  2  Ala.  390. 

§  10.  Directions  for  Return. 
Terms  of  Court. — A  writ  returnable   at 
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a  wrong  term  of  the  court,  or  at  a  time 
when  no  term  is  to  be  holden,  is  abso- 
lutely void.  Brown  v.  Simpson,  3  Stew. 
331. 

§  11.  Teste. 

Teste  of  Writ  a  Mere  Matter  of  Form. 

—Under  the  statute  (Laws  1818,  p.  473) 
requiring  that  all  writs  shall  be  signed 
by  the  clerk  of  the  court  from  which 
they  may  be  issued,  the  teste  of  a  writ 
is  mere  matter  of  form,  and  it  is  the 
signature  of  the  clerk  which  gives  it  va- 
lidity.    Stone  V,  Harris,  Minor  32. 

§  12.  Indorsements. 

Necessity. — ^Under  a  statute  requiring 
that  the  cause  of  action  be  indorsed  on 
the  writ,  the  omission  of  an  indorse- 
ment on  the  original  writ  of  the  cause 
of  action  is  a  material  defect,  unless 
cured  by  an  act  of  the  defendant 
amounting  to  a  waiver  of  the  objection. 
Howell  z\   Hallett.  Minor  102. 

Sufficiency  of  Indorsement.  —  Code 
1896,  §  3271,  provides  that  when  any 
;oint  cause  of  action  exists,  and  defend- 
ants may  be  found  in  different  counties, 
summons  may  issue  from  the  court  hav- 
ing jurisdiction  of  any  defendant. and  be 
executed  in  any  county,  and  that  it  is 
the  duty  of  the  clerk,  on  issuing  a 
"branch  summons,"  to  indorse  thereon 
that  all  the  summonses  constitute  one 
suit  and  are  for  one  and  the  same  cause 
of  action.  Held,  that  where,  in  an  ac- 
tion by  J.  against  L.  and  D.,  a  branch 
summons  and  complaint  was  served  on 
D.,  and  it  was  indorsed  "Branch  S.  & 
C,"  and  there  followed  the  name  of  the 
state,  county,  court,  and  "J.,  Plaintiff,  v, 
D.,  Summons  and  Complaint,"  it  was 
sufficient,  as  it  showed  the  identity  of 
the  cause  of  action.  Drennen  &  Co.  v. 
Jasper  Inv.  Co.,  45  So.  157,  153  Ala.  322. 

§  13.  Alias  and  Pluries  Writs. 

NaturCL — When  an  alias  summons  is 
issued  and  executed,  the  original  not 
ha\ing  been '  executed,  the  alias  is  the 
leading  process.  Goodlett  v,  Hansell,  56 
Ala.  346. 

The  code  does  not  limit  the  branch 
mnmwns  to  any  particular  form.  It  does 
rot  require  that  it  shall  be  a  copy  of 
the  original.  It  is  wholly  a  statutory 
'Toceeding.      It    is    not    a    proceeding   at 


common  law.  Lewis  v.  Grace,  44  Ala. 
307. 

The  omission  to  insert  in  a  branch 
summons,  to  a  codcfendant,  the  name  of 
the  defendant  originally  served,  does  not 
render  such  summons  void.  Lewis  v, 
Grace,  44  Ala.  307. 

A  branch  summons,  issued  against  a 
defendant  who  does  not  reside  in  the 
county  in  which  the  action  is  brought 
(Rev.  Code,  §  2561),  should  be  a  counter- 
part of  the  original,  and  each  should 
contain  the  names  of  both  of  the  de- 
fendants. Boardman  r.  Parrish,  56 
Ala.  64. 

Effect  of  Taking  Alias.— A  writ  was  is- 
sued against  three  and  served  upon  one, 
and  returned  not  found  as  to  the  other 
two.  Thereupon  an  alias  writ  was  is- 
sued against  all,  without  noticing  the 
partial  service,  and  returned  executed  as 
to  the  latter  two,  and  not  found  as  to 
the  defendant  previously  served.  Held, 
that  the  service  *  of  the  original  was  not 
vacated  by  the  alias  and  proceedings 
thereon.     McBeath  v.  Spann,  7  Ala.  201. 

Effect  of  Recitals  in  Writs  as  to  Old 
Process. — Where  an  action  is  brought 
against  two  defendants,  and  the  writ  is 
served  on  one  only,  and  plaintiff  discon- 
tinues as  to  the  other,  and  issues  fresh 
process,  recitals  in  the  writ,  that  a  pre- 
vious writ  had  issued,  do  not  vitiate  it. 
Smith  V.   Blakeney,  8   Port.   128. 

XL  SERVICE. 

As  to  defects  and  objections,  see  post, 
"Defects  and  Irregularities  in  Service  or 
Return  or  Proof  Thereof,"  §  37.  As  to 
waiver  of  defects  and  objections,  see 
post,  "Waiver  of  Defects  and  Objec- 
tions," §  44.  As  to  service  as  affecting 
limitation  of  actions,  see  the  title  LIM- 
ITATION OF  ACTIONS.  As  to  duties 
of^  officer,  see  the  title  SHERIFFS  AND 
CONSTABLES. 

(A)  PERSONAL  SERVICE  IN  GEN- 
ERAL. 

As  to  return,  see  post,  "Form  and 
Requisites  of  Return  or  Certificate,"  § 
31.  As  to  personal  service  in  actions 
for  divorce,  see  the  title  DIVORCE. 
As  to  personal  service  in  attachment 
proceedings,  see  the  title  ATTACH- 
MENT. 
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§  14.  'Nature  and  Necessity  in  General. 

Object  of  Process. — The  object  of  the 
service  of  process  is  to  give  notice  of 
the  suit  to  parties  to  be  affected  by  the 
judgment.  Comer  v,  Jackson,  50  Ala. 
a84. 

Necessity  of  Service. — "Where  there  is 
no  service  of  the  process  commencing  a 
suit,  it  would  be  error  in  the  circuit  court 
to  render  judgment  by  default."  Dew  v. 
Cunningham,  28  Ala.  466,  470. 

Where  a  defendant  has  been  served 
with  legal  notice  of  a  proceeding  against 
him,  it  is  not  necessary  to  serve  any 
amendment  of  the  notice  upon  him.  If 
such  amendment  is  improperly  allowed, 
he  should  take  exceptions.  Simmons  v. 
Varnum,  36  Ala.  92. 

§  15.  Statutory  Provisions. 

Strict  Observance  of  Statute  Required. 
— To  support  a  decree  against  a  non- 
resident defendant,  on  publication  only, 
the  statutes  and  rules  of  practice  must 
be  strictly  observed,  and  the  facts  show- 
ing a  compliance  with  them  must  appear 
by  the  record;  a  recital  that  publication 
was  made  in  due  form,  or  in  proper 
form,  is  not  sufficient.  Paulling  v. 
Creagh,  63  Ala.  398. 

§  16.  Authority  or  Capacity  to  Serve. 

Constitutionality  of  Provisions. — ^The 
act  of  1843  (Clay's  Dig.  p.  118,  §  86), 
conferring  on  marshals,  appointed  by  the 
state  bank  and  its  branches,  power  to 
serve  proces^  etc.,  did  not  conflict  with 
Const,  art.  4,  §  -24,  providing  for  the  elec- 
tion of  sheriffs  by  the  people.  Andress 
V,  Roberts,  18  Ala.  387. 

Officer. — Where  process  issued  to  the 
sheriff  of  a  particular  county,  and  is  re- 
turned executed  by  S.  B.,  as  sheriff,  gen- 
erally, the  court  will  recognize  him  as 
the  person  of  that  name  who  is  sheriff 
of  the  county.  Snelgrove  v.  Branch 
Bank,  5  Ala.  295. 

"It  is  the  duty  of  the  coroner  to  exe- 
cute all  process  when  the  sheriff  is  a 
party  in  interest  to  any  suit  in  the  cir- 
cuit or  county  court,  and  perform  all  the 
duti^  of  sheriff,  whenever,  from  any 
cause,  he  is  incompetent  to  act  as  such. 
Clay's  Dig.  159,  §  3.  So,  when  the  of- 
fice of  sheriff  becomes  vacant  the  coro- 
ner is  required  to  discharge  all  the  du- 
ties  which   pertain    to   that   office,   under 


all  the  penalties  and  liabilities  created 
by  law  for  a  violation  or  neglect  of  duty. 
Clay's  Dig.  636,  §  10."  Sawyer  v.  Price, 
6  Ala.  285. 

The  sheriff  is  the  officer  attached  for 
service  to  the  circuit  courts,  and  pro- 
cesses emanating  therefrom,  especially 
in  capital  cases,  should  be  served  by 
him  or  his  deputies.  Bradberry  v.  State, 
46  So.  968,  156  Ala.  74. 

A  writ  was  placed  in  the  hands  of  a 
sheriff  appointed  by  the  Governor  to  fill 
a  vacancy,  on  the  8th  of  March,  on  the 
12th  of  the  same  month  the  writ  was  ex- 
ecuted on  one  of  the  defendants,  and  on 
the  30th  of  the  other;  on  the  18th  of 
March  a  sheriff  elected  by  the  people 
was  invested  with  the  office:  Held,  that 
the  service  of  the  writ  was  good,  being 
made  by  a  sheriff  de  facto,  such  a  short 
time  after  his  successor  was  qualified, 
that  it  could  not  have  been  generally 
known  that  he  was  superseded.  Flour- 
noy  V,  Clements,  7  Ala.  535. 

Person  Specially  Authorized  or  De- 
puted.— A  special  appointment  of  a  dep- 
uty to  serve  a  process,  indorsed  upon  the 
process,  is  sufficient.  Miller  v,  McMillan, 
4  Ala.  527. 

The  power  conferred  on  justices  of  the 
peace  by  section  712  of  the  Code,  to  ap- 
point a  special  constable  in  cases  of 
emergency  to  act  in  the  execution  of 
process,  extends  only  to  such  process  as 
constables  may  lawfully  execute.  Brins- 
field  V,  Austin,  39  Ala.  227. 

Party  or  Person  Interested. — Where  an 
action  was  brought  on  a  note  and  a 
sheriff  was  beneficially  the  plaintiff,  he 
should  not  have  served  the  writ;  it 
should  have  been  executed  by  the  cor- 
oner. Mitchell  V.  Allen,  2  Stew.  &  P. 
247. 

A  party  is  incompetent  to  execute 
process  in  his  own  favor;  but  mere  iden- 
tity of  name  will  not  authorize  the  court 
to  infer,  in  the  absence  of  a  direct  alle- 
gation in  the  pleadings  that  the  plaintiff 
in  the  writ  and  the  deputy  constable  by 
whom  it  was  executed  are  the  same  per- 
son.    Boykin  v,  Edwards,  21  Ala.  261. 

§  17.  Mode  and  Sufficiency  of  Service. 

Service  Held  Sufficient.--When  a  bill 
described  one  of  the  defendants  as 
"Charles   T.   Cleveland,"   his  name   being 
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in  fact  "Charles  H.  Cleveland/'  and  the 
sheriff  made  a  return  of  service  on 
**Charles  H.,  Charles  T.  not  found,"  the 
title  was  afterwards  ameirded  by  chang- 
ing the  "T."  into  "H."  Held,  that  the 
service  was  sufficient.  Cleveland  v.  Pol- 
lard, 37  Ala.   556. 

The  words  "received  in  office,  Aug. 
23nd,  1870"  and  ''executed  Aug.  22nd, 
1870,"  followed  by  the  sheriffs  name  and 
title,  and  copied  into  the  transcript  im- 
mediately after  summons  and  complaint, 
are  sufficient  after  judgment  by  default 
to  show  regular  service  of*  the  summons 
and  complaint.  Lenoir  v.  Broadhead,  50 
Ala.  58. 

§  18.  Service  of  Pleading  with  Process. 

Complaint  or  Declaration. — In  an  ac- 
tion of  debt  commenced  in  the  circuit 
court  by  proceedings  under  the  Code,  the 
complaint  should  accompany  the  sum- 
mons. Relfe  V.  Valentine  &  Co.,  45  Ala. 
2S6. 

A  sheriffs  failure  to  serve  a  copy  of 
the  complaint  with  the  summons  is  a 
mere  irregularity,  the  service  of  the  sum- 
mons itself  being  sufficient  to  bring  the 
parties  into  court.  Dew  v,  Cunningham, 
28  Ala.   466. 

The  statute  (Aikens  Dig.,  p.  278), 
which  requires  an  indorsement  of  the 
cause  of  action  on  a  writ,  was  not  in- 
tended to  introduce  any  new  rule  in  re- 
lation to  the  manner  of  pleading,  or  to 
define  the  discretionary  powers  of  the 
courts  in  relation  to  them.  It  merely 
dispenses  with  the  service  of  a  copy  of 
the  declaration  with  the  writ,  which  pre- 
viously to  its  enactment  was  required. 
Wharton  v,   Franks,  9  Port.  232. 

§  19.  Acceptance  or  Acknowledgment  of 
Service. 

As  to  mode  of  attacking,  see  post, 
"Necessity  and  Mode  of  Objection  in 
General,"  §  38. 

Sufficiency  of  Service. — Where  defend- 
ant acknowledges  service  of  a  writ,  and 
waives  a  particular  entry  required  in  the 
case,  the  acknowledgment,  if  proved,  is 
sufficient  to  give  the  court  jurisdiction, 
and  if  consistent  with  the  record,  will  be 
intended  to  sustain  the  judgment.  Ear- 
bee  V,  Ware,  9  Port.  2«1. 

It  is  sufficient  service  of  process, 
where  the  defendant  indorses  upon  it  his 


written  acknowledgment  of  service. 
Earbee  v.  Ware,  9  Port.  291;  Boughton 
V.  Spear,  4  Ala.  257. 

To  allow  a  judgment,  upon  a  writ  or 
citation,  not  returned  by  the  sheriff, 
without  any  proof  of  the  truth  of  the 
acknowledgment  of  the  services  by  the 
defendant,  would  be  extremely  irregular. 
In  such  a  case,  satisfactory  proof  should 
be  adduced  of  the  genuineness  of  the 
signatures  to  the  acknowledgment  of 
services.     Welch  v.  Walker,  4  Port.  120. 

Where  process  has  been  in  the  sher- 
iffs hands,  an  acknowledgment  of  the 
services  thereof  indorsed  thereon  may  be 
regarded  as  a  sheriffs  return,  but  the 
mere  appearance  of  the  acknowledgment 
by  the  defendant,  of  his  name  on  the 
back,  is  not  prima  facie  evidence  of  the 
fact.  Welch  r.  Walker,  4  Port.  120.  See 
also,  Demott  v,  Swaine,  5  Stew.  &  P. 
293. 

An  acknowledgment  of  the  service  of 
process  indorsed  on  a  writ  is  not  proved 
by  showing  it  to  have  been  in  the  hands 
of  the  officer  to  whom  it  was  directed, 
as  such  officer  should  by  his  return,  af- 
firm the  genuineness  of  the  acknowledg- 
ment.    Norwood  V,   Riddle,  9   Port.  425. 

The  service  of  process  is  sufficently 
shown  by  proving  that  the  signature  of 
the  defendant  to  an  acknowledgment 
thereupon  indorsed  is  in  his  own  hand- 
writing.    Norwood  V.  Riddle,  1  Ala.  195. 

The  sheriff  returned  the  writ  executed 
on  one  defendant;  as  to  the  other  de- 
fendant, there  was  an  acknowledgment 
of  service  indorsed  on  the  process,  and* 
subscribed  with  hi^  name,  but  there  was 
no  proof  of  its  genuineness — Held,  that 
a  judgment  by  default,  against  both  de- 
fendants, was  irregular.  Driver  v. 
Spence,  3  Ala.  98. 

The  return  of  a  sheriff,  by  indorsing 
on  the  process  that  service  was  acknowl- 
edged by  the  defendant,  is  sufficient. 
Rowan  r..  Wallace,  7  Port.  171. 

Where  a  writ  was  returned  without  be- 
ing executed  by  the  sheriff,  but  with  an 
acknowledgment  of  legal  services  by  the 
defendant,  there  was  no  such  service  of 
process  on  the  defendant  as  would  bring 
him  into  court  or  authorize  a  judgment 
by  default.     Garner  v.  Gantt,  7  Port.  452. 

§  20.  Operation  and  Effect. 

Commencement  of  Action. — The    issu- 
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ance  of  the  summons  and  complaint,  and 
not  the  service  of  the  process  is  the  com- 
mencement of  the  action.  East  Tennes- 
see, etc.,   R.  Co.  V.   Bayliss,  74  Ala.   150. 

(B)  SUBSTITUTED  SERVICE. 

As  to  return,  see  post,  "Form  and 
Requisites  of  Return  or  Certificate,"  §  31. 

§  21.  Mode  and  Saffidency  of  Service. 

In  General. — In  a  suit  against  a  non- 
resident defendant  commenced  by  at- 
tachment, if  the  plaintiff  makes  a  simu- 
lated levy  on  property  to  which  the  de- 
fendant has  no  claim,  the  levy  will  not 
have  the  effect  of  constructive  notice  so 
as  to  authorize  the  court  to  render  judg- 
ment.    Grier  v,  Campbell,  21  Ala.  327. 

Leaving  Copy  at  Residence  or  Other 
Place.— Under  Code  1907,  §  5301  (Code 
1896,  §  3272),  providing  that  summons 
must  be  executed  by  leaving  a  copy  of 
the  summons  'and  Complaint  with  the  de- 
fendant, service  by  leaving  a  copy  of  the 
summons  and  complaint  at  the  home  of 
defendant  will  not  support  a  judgment 
by  default.  Burt  r.  Frazer,  47  So.  572, 
157    Ala.   574. 

(C)  PUBLICATION  OR  OTHER  NO- 
TICE. 

As  to  vacating  service  by  publication, 
see  post,  "Vacating  Order  for  Publica- 
tion  and   Service  Thereunder,"   §  42. 

§  St.  Application  for  Order  for  Publica- 
tion. 

As  to  cure  of  defects  by  subsequent 
proceedings,  see  post,  "Cure  of  Defects 
by  Subsequent  Proceedings,"  §  45.  As 
to  effect  of  defects,  see  post,  "Defects 
and  Irregularities  in  Service  or  Return 
or  Proof  Thereof,"  §  37. 

Affidavits. — ^As  to  affidavit  of  non-resi- 
dence on  process  by  publication  in  chan- 
cery practice,  see  the  title   EQUITY. 

The  recital  of  agency  in  an  affidavit, 
made  by  one  for  another  for  the  purpose 
of  any  order  for  service  by  publication, 
is  a  sufficient  showing  of  authority.  Bir- 
mingham Realty  Co.  f.  Barron.  43  So. 
346,   150  Ala.  232. 

Where  affiant,  in  an  affidavit  of  an 
agent  for  a  complainant,  swears  posi- 
tively that  he  knows  the  names  of  the 
heirs  of  a  certain  person  are  known  to 
complainant,  it  will  be  presumed  that  the 
facts  were  within  the  knowledge  of  affi- 


ant.    Birmingham  Realty  Co.  v.  Barron, 
150  Ala.   232,   43   So.   346. 

§  28.  Order  for  Publication. 

Sufficiency  'of  Order. — Under  Code 
1896,  §  690,  providing  that,  where  it  is 
necessary  to  make  defendants  to  a  bill 
persons  whose  names  are  unknown,  the 
register  must  make  publication  as  in  case 
of  nonresidents,  describing  such  un- 
known parties  as  near  as  may  be  by  the 
character  in  which  they  are  sued  and 
with  reference  to  their  title  or  interest 
in  the  subject-matter,  an  order  of  pub- 
lication is  suDicient  to  give  jurisdiction, 
though  containing  no*  reference  to  the 
subject-matter  of  the  suit  and  to  the  ti- 
tle and  interest  of  such  defendants 
therein.  Birmingham  'Realty  Co.  v.  Bar- 
ron, 43  So.  346,  150  Ala.  232. 

§  94.   Mode  4Uid  Sufficiency  of   Publica- 
tion. 

As  to  direction  in  order  for  publica- 
tion, see  ante,  *'Order  for  Publication,"  § 
23.  As  to  place  of  publication  of  service 
against  non-residence  in  chancery  prac- 
tice, see  the  title  EQUITY. 

Posting  in  Addition  to  Publication. — 
Under  the  statute  providing  the  manner 
in  which  absent  defendants  shall  be 
brought  before  a  court  of  equity,  notice 
must  be  posted  on  the  courthouse  door, 
as  well  as  be  published  in  a  newspaper; 
and  if  omitted  a  decree  can  not  be  sus- 
tained.    Batre  v,  Auze,  5  Ala.  173. 

Mailing  in  Addition  to .  Publication. — A 
record  showing  that  a  non-resident's 
place  of  residence  is  known  must  show 
also  that  a  copy  of  the  order  of  publica- 
tion was  sent  to  him  by  mail  within  40 
days  from  the  time  it  was  made.  Cul- 
lum  Z-.  Branch  Bank  at  Mobile,  23  Ala. 
797. 

Where  the  post  office  of  non-resident 
defendants  was  known  to  be  Goodv^'in, 
in  Holmes  county.  Miss.,  and  the  copies 
of  the  order  of  publication  were  ad- 
dressed to  Goodman,  there  was  not  a 
proper  service.  Paulling's  Adm'rs  f. 
Creagh*s   Adm'rs,   63    .Ala.   396. 

§  85.  Operation  and  Effect. 

Proceedings  Affected. — Where  a  non- 
resident defendant  is  brought  in  by  pub- 
lication merely,  the  utmost  effect  that 
can  properly  be  given  to  the  construc- 
tive   notice    of    the    suit    resulting    from 
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such  publication,  is,  that  it  should  charge 
him  only  with  notice  of  such  proceed- 
ings as  are  regular  and  in  conformity  to 
law;  and  not  with  notice  of  irregularities 
and  illegality  which  have  occurred  in  the 
cause,  although  such  notice  could  fairly 
be  imputed  to  a  party  who  had  been  ac- 
tually served  with  process.  Sayre  v, 
Elyton  Land  Co.,  73  Ala.  ft5. 

ID)     PRIVILEGES     AND      EXEMP- 
TIONS. 

§  ae.  Employment  in  Public  Service. 

Services  on  Defendant  While  Return- 
ing from  a  Military  Muster. — Under  the 
statt:te  declaring  void  any  arrest  by  any 
civil  process  while  going  to  or  returning 
from  any  muster  or  other  military  meet- 
ing, the  service  of  a  capias,  though  not 
requiring  bail,  on  defendant  while  re- 
turning from  a  military  muster,  is  void. 
Greening  v.  ■Sheffield.   Minor  276. 

(E)  RETURN   AND   PROOF   OF 
SERVICE. 

As  to  amendment  of  defects,  see  post, 
'Amendment  of  Defects,"  §  43.  As  to  di- 
rection for  return  in  process,  see  ante, 
Directions  for  Return,"  §  10.  As  to 
quashing  or  vacating,  see  post,  "Quash- 
ing or  Vacating  Service  or  Return  or 
Proof  Thereof  in  General,"  §  41.  As  to 
waiver  of  defects  and  objections,  see 
post,  "Waiver  of  Defects  and  Objec- 
tions," §  44. 

!  S7.  Nature  and  Necessity  in  General. 

Duty  to  Return  Whether  Executed  or 

Not— It  is  the  duty  of  the  sheriff  to  re- 
turn process  to  the  proper  court,  whether 
executed  or  not.  Brown  v.  Baker,  9 
Port  503. 

f  SI  Statutory  Provisions. 

Repeal  of  Statute.— The  local  law  of 
February  5,  1840,  giving  monthly  courts 
to  certain  counties,  being  incompatible 
with  the  act  of  1814,  repealed  so  much 
thereof  as  required  10  days  to  intervene 
between  the  test  and  return  of  a  war- 
rant.   Cole  V.  Flournoy,  9  Ala.  401. 

f  29.  County  o^  Court  to  Which  to  Be 
Made. 

Return  to  Clerk  or  Deputy. — It  is  not 
the  duty  of  a  sheriff  to  return  process  to 


any  one  but  the  clerk  or  his  deputies. 
Casky  v,  Haviland,  13  Ala.  314. 

§  80.  Time  for  Making. 

Term  to  Which  Return  Should  Be 
Made. — Where  a  statute  changes  the 
time  of  holding  a  term  of  court,  writs 
issued  before  its  passage,  returnable  at 
said  term,  become,  by  operation  of  law, 
returnable  to  the  term  aS  changed  by  the 
statute.     Jones  v,  Donnell,  9  Ala.  695. 

A  writ  issued  January  7,  1847,  and 
made  returnable  to  "our  next  circuit 
c^urt,  to  be  holdcn  for  said  county,  on 
the  third  Monday  in  October  next,**  was 
held  returnable  to  the  next  term  of  the 
court,  as  ascertained  by  law,  and  the 
mention  of  the  month  of  October  was 
rejected.     Lore  v.  McRae,  12  Ala.  444. 

A  writ  issued  on  Wednesday  is  prop- 
erly returnable  to  a  term  of  the  court 
commencing  on  the  following  Monday. 
Garner  v.  Johnson,  22  Ala.  494. 

A  writ  issued  on  the  3d  of  January, 
1838,  returnable  on  '*the  fourth  Monday 
of  January  next,"  is  returnable  on  the 
fourth  Monday  after  its  date.  Findley  v. 
Ritchie,    8    Port.    452. 

The  Act  of  1807  provides  that  where 
a  writ  is  issued  five  days  before  court, 
it  is  legally  returnable  to  the  next  term; 
and  it  makes  a  writ  abatable  if  it  be 
returnable  at  a  term  before  the  next  to 
be  holden.  The  writ  must  be  construed 
in  reference  to  the  law  which  provides 
for  the  issuance  and  return  of  process. 
Findley  v.  Ritchie,  8  Port.  452. 

A  writ  dated  the  day  of  , 

1823,  and  forty-seventh  year  of  Ameri- 
can independence,  and  made  returnable 
"on  the  second  Monday  of  June  next," 
will  be  considered  as  returnable  at  the 
June  term,  1823.  Smith  v,  Winthrop, 
Minor  378. 

Where  a  writ  was  dated  and  executed 
on  the  2d  day  of  September,  1822,  and 
made  returnable  on  "the  first  Monday 
after  the  fourth  Monday  in  September 
next,"  it  was  held  that  the  writ  was  re- 
turnable '  on  the  first  Monday  after,  the 
fourth  Monday  of  the  same  September. 
Gibson  v.  Laughlin,  Minor  182. 

Return  Two  Days  before  Return  Term. 
— A  return  of  the  writ,  two  days  before 
the  return  term,  without  a  sufficient  ex- 
cuse, is  in  law  no  return.  Caskey  v, 
Nitcher,  8  Ala.   622. 
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§  31.  Fonfi  and  Requisites  of  Return  or 
Certificate. 

In  General. — **The  return  of  the  sher- 
iff, indorsed  upon  the  summons  and  com* 
plaint,  was  as  follows:  'Executed  by 
serving  a  copy  on  the  within-named  de- 
fendant, except  as  stated  below.  Sept. 
27th,  18^8.  [Signed]  S.  M.  Reeves,  Sher- 
iff of  Pike  Co.,  Ala.*  Nothing  appears 
'as  stated  below'  but  the  official  signa- 
ture of  the  sheriff.  This  was  a  sufficient 
return  by  the  officer,  showing  an  execu- 
tion of  the  writ.  The  words  'except  as 
stated  below,'  there  being  nothing  stated 
below,  can  be  treated  only  as  surplus- 
age." Colley  V.  Spivey,  127  Ala.  109,  28 
So.  574. 

Personal  Service. — It  was  not  neces- 
sary that  sheriff's  return  should  show 
the  delivery  of  copy  of  writ.  Mayfield  v. 
Allen,  Minor  274. 

Under  Code  1907,  §•  5301,  providing 
that  the  summons  must  be  executed  by 
the  sheriff  or  other  officer  by  leaving  a 
copy  of  the  summons  and  complaint  with 
the  defendant,  which  fact  he  must  return 
with  the  process,  a  return  reciting  tfiat 
the  officer  served  a  copy  of  the  com- 
plaint on  the  defendant  sufficiently  showed 
that  the  copy  served  was  left  with  the 
defendant.  McGowin  v,  Dickson,  182 
Ala.   161,   62   So.   685. 

The  court  is  not  presumed  to  know 
who  are  deputy  sheriffs;  and  therefore  a 
return  upon  a  writ  by  one  as  deputy 
sheriff  is  not  sufficient.  Land  v.  Patte- 
son.   Minor  14. 

The  return  of  an  original  writ,  "Exe- 
cuted by  B.  Brandon,  D.  S.,"  is  not  suffi- 
cient evidence  of  service,  for  though 
such  initials  may  mean  deputy  sheriff, 
his  acts  must  appear  to  have  been  done 
by  authority  of  and  in  the  name  of  the 
sheriff.  Land  •  v.  Patteson,  Minor  14, 
cited  in  note  in  42  L.   R.  A.,  N.  S.,  880 

A  return  to  an  original  writ,  reciting, 
"Executed,  R.  Bradford,  D.  S.,  for  John 
Yency,  Sheriff,"  is  sufficient,  for  if  the 
deputy  uses  the  name  of  the  principal 
so  that  the  act  done  purports  to  be  the 
act  of  the  principal,  it  is  enough,  though 
done  by  the  deputy.  Briggs  v.  Green- 
lee, Minor  123,  cited  in  note  in  42  L.  R. 
A.,   N.    S.,   878. 

In  an  action  against  A.  J.  Veasey,  a 
return  of  service  upon  "Jack  Veasey,  the 


defendant,"  is  sufficient  Veasey  v.  Brig- 
man,  93  Ala.  548,  9  So.  726. 

Process  directed  to  all  the  defendants 
by  name,  and  returned  by  the  sheriff 
"Executed  on  the  parties,  this  October 
1,  1870,  with  copy,"  shows  a  sufficient 
service.     Florence  v.  Paschal,  50  Ala.  28. 

Substituted  or  Constructive  Service^— 
Under  Code  1867,  §  2564,  requiring  sum- 
mons to  be  executed  by  leaving  a  copy 
of  the  summons  and  complaint  with  the 
defendant,  a  return  by  the  sheriff,  "Exe- 
cuted by  leaving  a  copy  at  J.  F.  Rey- 
nolds^" shows  no  service  on  him.  Mel- 
vin  V,  Clark,  45  Ala.  285. 

§  SS.  Operation  and  Effect  in  GeneraL 

Action  against  Bank. — In  an  action 
against  a  bank,  the  return  of  a  sheriff 
showing  that  he  served  process  on  the 
cashier,  without  proof  that  the  person 
was  such  cashier,  is  insufficient  The  re- 
turn of  the  sheriff  is  not  sufficient  evi- 
dence of  such  fact  St  John  r.  Tombeck- 
bee  Bank, -3  Stew.  146. 

In  an  action  against  a  bank,  the  re- 
turn of  service  of  process  on  the  cashier 
is  not  proof  that  the  person  was  cash- 
ier; that  must  be  proved  aliunde.  Bank 
of  Huntsville  v.  Walker,  Minor,  391;  St 
John  V,  Tombcckbee   Bank.  3   Stew.   146. 

Writ  Issued  against  Two,  Returned 
and  Executed  on  .  but  One. — ^Where  a 
writ  is  issued  against  two  and  is  re- 
turned executed  on  one,  but  is  silent  as 
to  the  other,  the  conclusion  is  that  there 
was  no  service  on  the  latter,  under  such 
circumstances  it  is  allowable  to  take  a 
judgment  against  the  party  only  who  is 
before  the  court,  and  discontinue  as  to 
the  other.  Cranberry  v.  Wellborn,  4 
Ala.  118. 

§  3dw  Conclusiveness  of  Return  or   Cer- 
tificate in  GeneraL 

As  to  effect  as  prima  facie  evidence, 
see  post,  "Evidence  as  to  Service,"  §  35. 

In  General. — A  sheriffs  return  on 
process  is  binding  and  conclusive  on  him 
and  his  sureties,  and  on  persons  assert- 
ing rights  under  it;  and  it  is  also  prima 
facie  evidence  in  his  favor,  though  its 
falsity  may  be  shown  in  pleadings 
against  him,  by  extrinsic  evidence. 
Hensley  v.  Rose,  76  Ala.  373. 

"Under  our  system,  the  return  of  'a 
sheriff,    or    other    ministerial    officer,    as* 
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serting  that  service  was  made,  is  evi- 
dence of  the  fact;  becomes  a  part  of  the 
record,  and,  to  that  extent,  will  uphold 
the  most  solemn  or  momentous  proceed- 
ings. The  sheriff,  or,  in  case  of  his  in- 
competency to  act,  the  coroner  acting  as 
sheri£F,  is  a  sworn  officer;  and  the  truth 
of  his  returns  is  guaranteed  by  the  sanc- 
tions of  his  official  oath.  Hence,  it  is 
held,  that  in  the  performance  of  duties 
the  law  casts  on  him,  he  is  acting  under 
oath.  A  return  indorsed  on  process  by 
such  officer,  in  the  line  of  his  official  du^ 
ties,  is  a  sworn  affirmation  that  it  is  true; 
and,  until  set  aside  under  the  authority 
of  the  court,  or  disproved  in  a  proper 
case,  it  imports  verity,  as  absolutely  as 
any  other  matter  which  goes  to  make  up 
the  records  of  the  court.  *  *  *  This 
evidence,  however,  is  not  conclusive,  ex- 
cept that  it  can  not  be  impeached,  when 
it  comes  up  collaterally  and  incidentally. 
On  a  direct  proceeding  for  the  purpose, 
its  truth  may  sometimes  be  controverted. 
Thus,  if  the  service  of  process,  giving  ju- 
risdiction of  the  person,  appear  on  its 
face  to  be  regular,  and  judgment  or  de- 
cree be  rendered  in  the  cause,  the  defend- 
ant, under  our  decisions,  may  obtain  re- 
lief in  equity,  by  averring  and  proving 
that,  in  fact,  he  was  not  notified  of  the 
proceedings,  and  that  he  had  a  good  and 
meritorious  defense  to  the  action.  Want 
of  notice  or  knowledge  is  not  enough. 
He  must  go  further,  and  show,  both  in 
averment  and  proof,  that^^e  had  and  has 
a  defense  good  in  law,  and  in  what  that 
defense  consists.  The  court  must  be  put 
in  possession  of  the  facts;  for  the  suf- 
ficiency of  the  defense  is  an  indispensa- 
ble element  of  the  issue."  Dunklin  v, 
Wilson,   64  Ala.   162,  167. 

*The  sheriff  may  be  permitted  to 
amend  his  return,  according  to  the  truth 
of  the  case,  provided  rights  acquired  un- 
der it,  are  not  thereby  prejudiced;  but  so 
long  as  the  return  is  permitted  to  re- 
main, it  must  be  taken  to  be  true  for  all 
purposes,  both  as  it  respects  the  sheriff, 
and  parties  claiming  rights  under  it. 
•  •  *  The  sheriff  is  the  executi¥e  of- 
ficer of  the  court,  and  when  he  returns 
process  to  the  clerk  of  the  court,  either 
in  person  or  by  his  deputy,  he  can  not 
afterwards  be  permitted  to  aver  it  was 
not  his   act.     It   may  be  conceded,  that 


if  a  stranger  should  personate  the  sher- 
iff, and  impose  a  false  return  on  the 
clerk,  in  the  name  of  the  sheriff,  it  would 
impose  no  liability  upon  him;  but  as 
no  such  fact  exists  in  the  case,  it  was 
doubtless  put  by  the  court  by  way  of 
illustration."  Clarke  v.  Gary,  11  Ala.  98, 
101. 

Plea  Not  a  Good  Defense.— A  plea  that 
a  writ  was  not  served  as  returned  by  the 
sheriff  is  bad,  as  the  court  must  of  ne- 
cessity give  credence  to  the  acts  of  its 
own  officers.  Brown  v.  Turner,  11  Ala. 
752. 

§  34.  Collateral  Attack. 

Impeachment  of   Evidence  of   Return* 

— ^Under  our  system  the  return  of  a  sher- 
iff or  other  ministerial  officer,  asserting 
that  service  was  made  is  evidence  of  the 
fact.  This  evidence,  however,  is  not  con- 
clusive, except  that  it  can  not  be  im- 
peached, when  it  comes  up  collaterally 
and  incidentally.  Dunklin  v»  Wilson,  64 
Ala.   162. 

§  85.  Evidence  as  to  Service. 

As  to  acknowledgment  of  service,  see 
ante,  ''Acceptance  or  Acknowledgment 
of  Service,"  §  19.  As  to  conclusiveness 
in.  general,  see  ante,  "Conclusiveness  of 
Return   or   Certificate  in  'General,"  §  33. 

Pretumptiona  and  Burden  of  Proof. — 

Where  the  return  of  process  fails  <o 
show  the  date  of  service,  there  is  no  pre- 
sumption that  it  was  served  on  the  date 
indorsed  of  the  appointment  of  the  spe- 
cial deputy  who  served  it.  Lawrence  v. 
Stone,  49  So.  376,  160  Ala.  3«2. 

A  sheriffs  return  of  service  of  proc- 
ess, being  the  performance  of  an  act  in 
the  discharge  of  his  official  duty,  is  pre- 
sumed to  have  been  made  under  oath. 
Dunklin  v,  Wilson,  64  Ala.  162. 

It  will  be  presumed,  after  the  lapse  of 
20  years,  in  favor  of  the  validity  of  judi- 
cial proceedings,  that  defendant  was  duly 
served,  although  the  record  does  not  af- 
firmatively show  that  fact.  Wilson  v. 
Holt,  83  Ala.  528,  3  So.  321. 

Where  a  writ  against  "Alfred  Snel- 
grove"  was  returned  as  served  on  "Snel- 
grove,"  the  presumption,  in  absence  of 
a  plea  denying  the  fact,  was  that  he  was 
the  individual  named  in  the  writ.  Snel- 
grove  V,   Branch   Bank,  6  Ala.   295. 
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Where  a  writ  against  several  defend- 
ants is  returned  "Executed/'  the  court 
will  intend  that  it  was  executed  on  all 
the  defendants.  Cantley  v.  Moody,  7 
Port.  443. 

Admissibility. — Where  return  of  proc- 
ess fails  to  show  date  of  service,  parol 
evidence  is  inadmissible  to  show  such 
date  to  sustain  a  default  judgment  Law- 
rence V.  Stone,  49  So.  376,  160  Ala.  382. 

Weight  and  Sufficiency.— "  The  evi- 
dence required  to  impeach  or  falsify  a 
return  must  be  sufficient  to  rebut  the 
very  strong  presumption  which  the  law 
allows  in  favor  of  the  truth  of  the  state- 
ment of  its  officer,  and  must  therefore 
be  very  clear  and  decisive.' "  Loeb  v. 
Waller,  110  Ala.  487,  18  So.  268,  269. 

Evidence  in  a  suit  to  cancel  a  judg- 
ment for  want  of  notice  of  the  suit  held 
insufficient  to  show  complainant  was  not 
served  within  the  state.  McDonald  v, 
Cawhorn,  44  So.  395,  152  Ala.  357. 

III.    DEFECTS,    OBJECTIONS^    AND 
AMENDMENT. 

^  36.  Defects  and  Irregularities  in  Writ 
or  Other  Process  or  Notice. 

Variance  between  Branch  Summons 
and  OriginaL — Where  a  branch  summons 
issued  against  a  defendant  who  does  not 
reside  in  the  county  in  which  the  action 
is  brought  is  not  a  counterpart  of  the 
original,  the  variance  between  them  is 
available  only  by  plea  in  •abatement 
filed  at  the  return  term  of  the  process, 
as  required  by  the  rules  of  practice,  and 
not  by  a  motion  to  strike  from  the  files, 
made  at  a  subsequent  term,  when  the 
•cause  is  called  for  trial.  Boardman  v. 
Parrish,  56  Ala.  54. 

Defect  in  Original  Summons  Not 
Available  as  to  Alias  Summons. — Defects 
in  the  original  but  unexecuted  summons 
— as  here,  issuance  on  Sunday — are  not 
available  against  an  alias  summons  duly 
•executed.  Goodlett  v.  Hansell,  56  Ala. 
346. 

Place  of  Holding  Court— Where  the 
place  of  holding  a  court  is  left  blank  in 
a  writ,  and  the  defect  is  not  cured  by 
appearance  or  otherwise,  judgment  can 
not  be  rendered  for  the  plaintiff.  Wragg 
1'.    Branch    Bank,   8   Port.    195. 

Where  the  venue  of  a  summons  was 
Lowndes  County,  and  the  defendant  was 


summoned  to  appear  "at  the  next  term 
of  the  circuit  court  of  Montgomery  to 
be  held  for  said  county,"  etc.,  the  irreg- 
ularity was  amendable  in  the  court  be- 
low, by  striking  out  the  words  of  ''Mont- 
gomery." Relfe  V.  Valentine  &  Co.,  45 
Ala.  286. 

"Defects  which  render  a  writ  voidable 
only,  must  be  pleaded  in  abatement. 
But  when  they  are  of  such  a  character 
that  the  writ  will  not  support  a  judg- 
ment, it  is  void.  Of  this  latter  class  is 
the  insufficient  description  of  the  court 
in  which  the  defendant  must  appear,  be- 
cause what  court  is  authorized  to  take 
action  against  one  of  whom  it  has  not 
obtained  jurisdiction.''  Waddill  z\  John, 
48   Ala.  232,  238. 

§  37.  Defects  and  Irregularities  in  Serv- 
ice or  Return  or  Proof  Thereof. 

As  to  collateral  attack,  see  ante,  ''Col- 
lateral Attack,"  §  34. 

Defective  Service  on  Parties. — A  de- 
fective service  of  process  on  one  who, 
though  not  a  necessary,  is  a  proper  party 
to  the  bill,  is  reversible  error.  Curry  v. 
Falkner,  51  Ala.  564. 

A  complainant  in  a  suit  to  enforce  a 
vendor's  lien  for  the  purchase  money 
having  elected  to  join  his  vendee,  who 
had  parted  with  all  his  interest  in  the 
land,  can  not  afterwards,  on  error,  avoid 
the  consequences  of  a  defective  service 
on  such  vendee,  on  the  ground  that  he 
was  not  an  indispensable  party.  Batre 
V.   Auze's   Heir<  5   Ala.    173. 

Want  of  Authority  to  Serve  Process. 
— The  want  of  authority  in  one  to  exe- 
cute process,  is  no  ground  of  motion  to 
quash;  but  must  be  taken  advantage  of 
by  plea.     Roberts  r.  Beeson,  4  Port.  164. 

§  38.  Neceaaity  and  Mode  of  Objection 
in  GeneraL 

Necessity  for  Objection. — Where  the 
issuance  and  service  of  process  from  the 
illegal  confederate  courts  is  permitted  to 
remain  without  objection  untill  after  the 
judgment  in  the  court  of  the  legal  and 
rightful  government,  though  such  judg- 
ment be  taken  by  default,  is  not  a  nullity, 
hence  it  can  not  justly  be  regarded  other 
than  an  irregular  and  defective  process. 
Bush  V.  Glover,  47  Ala.  167. 

A  clerical  misprision  in  the  summons,! 
which   is  amendable  in   the  court    below 
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on  motion,  will  be  considered  amended 
on  error  or  appeal  where  no  objection 
has  been  made  on  account  thereof  in  the 
trial  court.     Relfe  v.   Valentine,  45  Ala. 

286. 

Mode  of  Objection. — The  form  of 
process  and  the  irregularity  of  its  execu- 
tion can  only  be  taken  advantage  of  by 
plea  in  abatement.  Sawyer  v.  Price,  6 
Ala.  285. 

A  defective  writ  must  be  taken  advan- 
tage of  by  plea  in  abatement.  Jordan  v» 
Bell.  8   Port.   53. 

The  want  of  an  indorsement  of  the 
cause  of  action  on  the  writ,  as  required 
by  Acts  1807,  §  31,  may  properly  be 
pleaded  in  abatement.  Johnson  r.  Perry, 
4  Slew.  &  P.  45. 

Where  the  writ  was  against  persons, 
and  the  declaration  against  a  corpora- 
tion, it  w^as  not  error  to  give  judgment 
for  defendants,  on  a  motion  to  quash 
the  writ,  though  they  should  have  asked 
tor  a  judgment  of  nonsuit  agaiest  the 
plaintiffs,  because  there  was  no  declara- 
tion against  the  defendants  named  in  the 
writ,  instead  of  making  such  motion. 
Darwin  v.  Tuscumbia,  C.  &  D.  R.  Co.,  4 
Port.  160. 

The  party  served  with  a  ''branch  sum- 
mons" can  only  take  advantage  of  a  va- 
riance between  it  and  the  other  sum- 
mons by  plea  in  abatement,  and  a  mo- 
tion to  strike  it  from  the  files  is  not  a 
proper  remedy.  Drennen  &  Co.  v.  Jas- 
[•er  Inv.   Co.,  45  So.   157,   153  Ala.  322. 

{  39.  Time  for  Objection. 

Illegal  Indorsement. — Where  a  writ  is 
not  indorsed  according  to  the  provisions 
of  the  statute,  the  defendant  nujst  make 
the  objection  at  the  first  term.  Tanker- 
?Iey  i\    Richardson,  2   Stew.   130. 

!  40.   Quashing    or    Vacating    Writ    or 

Other  Process  or  Notice. 

Motion,  to    Quash   Instead   of   Motion 

for    Nonsuit. — ^Judgment    rendered    upon 

motion     to    quash    the    writ,    where    the 

proper  judgment  would  be  upon  nonsuit, 

is  not   error.     Darwin  t\   Tuscumbia,   C. 

'&  D.  R.   Co.,  4  Port.  160. 

§  41.   Quashing  or  Vacating   Service  or 

Return  or  Proof  Thereof  in  General. 

As   to    proper   mode   of   attacking,    see 

*nie,  "Necessity  and  Mode  of  Objection 

in  General."  §   38. 


Acknowledgment  of  Service  Made  by 
Attorfiey. — An  acknowledgment  of  serv- 
ice, made  in  the  defendant's  name  by  an 
attorney,  will  not  be  set  aside  at  the  in- 
stance of  his  personal  representative, 
against  whom  the  action  has  been  re- 
vived on  the  defendant's  death,  when  the 
evidence  shows  that  it  was  made  in  the 
defendant's  presence,  with  his  knowl- 
edge, and  without  objection  from  him, 
and  that  the  attorney's  name  was  regu- 
larly entered  on  the  trial  docket  as  at- 
torney for  the  defendant  for  several  con- 
secutive terms  until  his  death.  Fail's 
Adm'r  v.  Presley's  Adm'r,  50  Ala.  342. 

§  42.  Vacating  Order  for  Publication  and 
Service  Thereunder. 

Sufficiency  of  Evidence. — Where,  on 
appeal  from  the  refusal  of  the  court  to 
vacate  the  return  of  the  sheriff,  showing 
service  of  a  copy  of  a  complaint  on  a 
defendant,  the  bill  of  exceptions  states 
that  defendant's  testimony  "tended  to 
&how"  that  the  summons  and  complaint 
were  never  served  on  him,  it  is  insuffi- 
cient to  overcome  the  presumption  of  the 
verity  of  the  officer's  return.  Paul  v, 
Malone,  87  Ala.   544,  6  So.   351. 

§  43.  Amendment  of  Defects. 

As  to  necessity  for  reservice  of 
amended  process,  see  ante,  ''Nature  and 
Necessity  in  General,"  §  14.  As  to 
amendment  as  affecting  parties,  see  the 
title  PARTIES. 

In  General. — ^**The  practice  in  the 
courts  of  this  state  of  granting  leave  to 
a  sheriff  to  amend  his  return  of  process, 
so  that  it  may  conform  to  the  fajcts,  is 
well  established  and  is  approved.  Wil- 
son V.  Strobach,  59  Ala.  488;  Daniels  v. 
Hamilton,  52  Ala.  105;  3  Brick.  Dig., 
p.  745;  2  Brick.  Dig.,  p.  456.  A  dif- 
ferent question  is  presented  when  it  is 
sought  to  compel  the  sheriff  to  change 
his  return  as  to  a  matter  of  fact,  or  to 
have  the  court  substitute  its  finding  as 
to  the  facts  of  the  service  of  process  in 
the  place  of  the  officer's  return.  When 
the  officer  does  not  consent  to  the  pro- 
posed correction,  and  the  application  is 
contested,  a  separate  issue  is  presented 
for  trial.  It  seems  that  the  courts  have 
regarded  it  as  a  matter  of  necessity  to 
give  credence  to  the  official  return  of 
the  service  of  process,  in  order  to  avoid 
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the  embarrassment  of  turning  aside  to 
try  such  collateral  issues;  and  that  a 
party  who  has  been  injured  by  a  false 
return  can  not  dispute  it  in  that  case,  but 
must  seek  redress  by  proceedings  against 
the  officer."  Jefferson  County  Sav.  Bank 
V.  McDermott,  99  Ala.  79,  10  So.  154,  155. 

The  court, can  not,  on  motion,  amend 
a  sheriff's  return  so  as  to  show  a  dif- 
ferent date  of  service  of  process  from 
that  certified  in  ihe  return  where  the 
sheriff  is  now  deceased,  and  his  repre- 
sentatives are  not  in  court.  Jefferson 
County  Sav.  Bank  v,  McDermott,  99 
Ala.  79,  10  So.  154. 

Writ  or  Other  Process  or  Notice. — 
Courts  have  extended  great  latitude  to 
ministerial  officers,  in  permitting  them 
to  amend  their  returns,  so  as  to  con- 
form to  the  facts  of  the  case.  This  pre- 
vents injury  from  casual  mistakes,  in 
which  the  parties  have  no  agency,  and 
by  which  they  should  not  be  prejudiced. 
But  completely  to  effectuate  this  pur- 
pose, it  is  necessary  that  the  return, 
when  amended,  should  relate  back  to  the 
period  at  which  it  was  to  have  been 
made.  Hefflin  v,  McMinn,  2  Stew.  492, 
493. 

Where  the  writ  was  not  signed  by  the 
clerk  and  judgment  was  rendered 
against  defendant  by  default,  the  su- 
preme court  on  error  will  not  grant  a 
motion  to  amend  the  writ  by  the  teste. 
Stone   V.    Harris,    Minor    32. 

The  court  will  not  permit  the  sheriff 
to  amend  his  return  on  a  writ  after  judg- 
ment by  default,  so  as  to  show  that  the 
writ  was  not  executed,  unless  it  is  shown 
that  irreparable  injury  will  follow  from 
permitting  the  judgment  to  stand,  and 
then  only  upon  terms  which  would  not 
work  a  discontinuance.  It  does  not  vary 
the  case  that  the  motion  is  made  by  the 
defendant,  instead  of  the  sheriff.  McGe- 
hee  V.  McGehee,  8  Ala.  86. 

A  variance  between  an  original  sum- 
mons and  a  branch  summons  to  a  de- 
fendant in  another  county,  by  the  omis- 
sion of  one  defendant's  name,  is  a  defect 
of  form,  and  amendaible.  Boardman  v. 
Parrish,  56  Ala.  54. 

It  is  not  error  to  permit  the  plaintiff 
to  amend  the  indorsement  on  his  writ, 
so  that  he  may  add  special  counts  to  his 
declaration.  Moore  v.  Smith,  19  Ala. 
774. 


A  sheriff  may  be  permitted,  after  judg- 
ment, to  amend  his  return  on  process 
nunc  pro  tunc,  so  as  to  show  that  the 
writ  was  executed  in  fact  on  the  defend- 
ant. Hefflin  v,  McMinn,  2  Stew.  492. 

A  judgment  by  default  was  rendered 
on  a  service  acknowledged  by  indorse- 
ment, but  not  proved.  The  summons 
was  not  signed  by  the  clerk  of  the  court 
in  which  the  proceedings  were  insti- 
tuted, and  was  dated  five  years  before 
the  note  on  which  the  suit  was  brought 
was  executed.  Held,  that  these  defects 
were  not  cured  by  the  statute  of  amend- 
ments. Wilson  V.  Owens'  Adm'r,  45 
Ala.  451.  See,  Harrison  v.  Holly,  46 
Ala.  84. 

Return  of  Proof  of  Service  in  GeneiaL 
— The  sheriff  n^ay  be  permitted  to  amend 
his  return,  according  to  the  truth  of  the 
case,  provided  rights  acquired  under  it 
are  not  thereby  prejudiced.  Clarke  v. 
Gary,  11  Ala.  98;  Daniels  v.  Hamilton, 
52  Ala.»105. 

A  sheriff's  return  may  be  amended  af- 
ter demurrer.  Moreland  v.  Ruffiin, 
Minor   18. 

The  appellate  court  should  permit  the 
constable  to  amend  his  return.  Needham 
V,    Newsom,   Minor  407. 

The  court  can  not,  on  motion,  amend 
a  sheriff's  return,  so  as  to  show  a  dif- 
ferent date  of  service  of  process  from 
that  certified  in  the  return,  where  the 
sheriff  is  now  deceased  and  his  represen- 
tatives are  not  in  court  Jefferson 
County  Sav.  Bank  v,  McDermott,  99  Ala. 
79,   10   So.   154. 

Pending  a  motion  against  a  sheriff  on 
his  official  bond,  he  may  be  granted 
leave  by*the  court  to  amend  his  return, 
though  he  will  be  thereby  released  from 
liability.  Wilson  v,  Strobach,  59  Ala. 
488. 

Where  a  summons  and  complaint  were 
issued  against  R.  L.,  R.  W.  L.,  and  oth- 
ers, and  the  return  showed  service  upon 
R.  L.,  W.  R.  L.,  and  others,  but  was 
amended  to  correspond  with  the  sum- 
mons, the  amendment  cured  the  defects, 
and  a  motion  to  quash  the  service  was 
properly  overruled.  Lewis  v.  Collier,  47 
So.   790,   157   Ala.   533. 

A  writ  issued  against  several,  ^which 
was  returned  "executed,"  as  to  all;  after 
a  judgment  by  default  was  rendered,  the 
sheriff   mero   motu    amended    his    retunii 
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SO  as  to  make  it  appear  that  the  writ 
was  executed  on  one  of  the  defendants, 
and  returned  non  est  inventus  as  to  the 
others.  Held,  that  the  erasure  of  the 
sheriffs  amendment  by  the  court  of 
which  the  suit  was  brought  was,  under 
the  circumstances,  allowable.  Watkins 
r.  Gayle,   4    Ala.    153. 

Where  a  sheriff  is  allowed  to  amend 
his  return,  the  amendment  when  made 
has  relation  to  the  state  of  the  original 
return,  and  has  the  same  effect  as  if  it 
had  been  the  return  originally  made. 
Daniels  v.  Hamilton,  52  Ala.   105. 

Where  permission  is  given  to  amend 
the  amendment  has  gelation  to  the  time 
when  the  original  return  was  made. 
Smith  V,   Leavitts,   10  Ala.  92. 

§  44.  Waiver  of  Defects  and  Objections. 

As  to  waiver  by  appearance,  see  the 
title  APPEARA'NCE. 

Pleading  to  Merits. — Any  objection 
which  might  have  been  urged  to  a  proc- 
ess is  waived  by  pleading  to  the  mer- 
its. Hamner  v.  Eddins,  3  Stew.  192; 
Stanley  v.  Bank,  23  Ala.  652. 

Acceptance  or  Acknowledgment  of 
Service. — Under  the  practice,  where  the 
sheriff,  as  defendant  in  an  action  for 
wrongful  seizure,  acknowledges  service 
in  writing,  and  waives  notice  and  copy 
of  the  summons  and  complaint,  he 
thereby  waives  any  irregularity  in  the 
form  of  the  summons,  e.  g.,  that  he  be- 
ing sheriff  and  defendant,  the  summons 
ought  to  have  been  addressed  to  the  cor- 
oner. Ayrcs  r.  Hill,  82  Ala.  401,  2  So. 
£92. 

When  a  defendant  accepts  service  of 
a  complaint  which  states  a  cause  of  ac- 
tion, and  authorizes  the  case  to  be  dock- 
eted, and  to  stand  for  trial,  summons 
is  not  necessary;  hence  defects  in  a  sum- 
mons which  in  fact  issues  are  waived  by 
the  acceptance  and  authorization.  Ward 
i\  Manly,  21  So.  307.  113  Ala.  631. 

Estoppel  to  Set  Up  Invalidity  or  In- 
sufficiency of  Service. — A  plea,  to  an  ac- 
tion against  one  for  trespass  in  taking 
goods — ^**that  the  goods  were  taken  as 
sheriff,  by  virtue  of  a  fieri  facias,''  estops 
the  defendant  afterwards  from  alleging 
that  the  writ  was  not  served  upon  him 
by  the  proper  officer.  Roberts  v.  Bee- 
son,  4  Port.   164. 


§  45.  Cure  of  Defects  by  Subsequent 
Proceedings. 

Statutory  E^ctment.  —  Where  the 
cause  of  action  is  described,  in  a  sum- 
mons of  a  justice  of  the  peace,  as  a 
"promissory  note,"  and  it  appears  in  evi- 
dence, on  appeal,  to  have  been  a  "bond," 
the  variance  is  cured  by  the  statute  of 
1817.  Bradford  v,  Hilliard,  1  Port.  13. 
See  also,  Byne  v.  Hall,  1  Stew.  17. 

Admission  of  Acceptance  of  Service. — 
A  party  whose  acceptance  of  service  is 
not  spread  on  the  record  in  the  first  in- 
stance may  cure  the  defect  by  admitting 
the  fact  at  a  subsequent  term,  although 
there  are  other  parties  to  the  suit. 
Woodward  v,   Clegge,  8  Ala.  317. 

IV.   ABUSE   OF   PROCESS. 

As  to  liability  of  sheriff  or  constable 
for  wrongful  levy  or  other  taking  of 
property,  see  the  title  SHERIFFS  AND 
CONSTABLES.  As  to  malicious  abuse 
of  process,  see  the  title  MALICIOUS 
PROSECUTION. 

§  M.  Nature  and  Elements  of  Cause  of 
Action. 
Abuse  of  Process  Defined. — Abuse  of 
process  implies  the  malicious  and  wrong- 
ful use  of  process  regularly  and  right- 
fully issued;  the  malicious  perversion  of 
a  regularly  issued  process  to  accomplish 
a- purpose  whereby  a  result  not  lawfully 
or  properly  obtainable  under  it  is  se- 
cured. Dickerson  v,  Schwabacher,  177 
Ala.  371,  68  So.  986. 

§  47.  Actions. 

Pleading. — A  complaint  alleging  that 
defendant  upon  his  affidavit  and  bond 
had  issued  a  writ  of  garnishment  out  of 
a  justice's  court  and  delivered  it  upon 
plaintiff's  money  or  account  in  a  bank, 
and  that  such  writ  was  sued  out  wrong- 
fully and  levied  maliciously,  whereby  the 
bank  paid  over  some  of  plaintiff's  money 
and  plaintiff's  credit  was  injured  and  he 
was  caused  inconvenience  and  mental 
anxiety,  without  affirmatively  showing 
that  the  debt  was  not  justly  due,  or  that 
the  cause  alleged  for  issuance  of  the  writ 
of  garnishment  was  not  true  and  not 
such  a  cause  as  authorized  the  garnish- 
ment, does  not  sufficiently  state  a  cause 
of  action  for  malicious  abuse  of  legal 
process.  Dickerson  v.  Schwabacher,  177 
Ala.  371,  58  So.  986. 


Processioniiig. 

See  the  title  BOUNDARIES. 

Ptocheim  Ami 

Sec  the  titles  ABATEMENT  AND  REVIVAL;  COSTS;  HUSBAND  AND  WIFE; 

INFANTS;  INSANE  PERSONS. 

Ph>  Confesto. 

See  the  titles  APPEAL  AND   ERROR;   EQUITY;  JUDGMENT. 

Procuration. 

See  the  titles  ABDUCTION;  PRINCIPAL  AND  AGENT. 

Production  of  Documents. 

Sec  the  titles  APPEAL  AND  ERROR;  BILLS  AND  NOTES;  CARRIERS;  CON- 
TEMPT; CRIMINAL  LAW;  DISCOVERY;  EVIDENCE;  WITNESSES. 

Ptofane  Language. 

See  the  title  BREACH  OF  THE  PEACE;  DISORDERLY  CONDUCT. 

Ptofert. 

See  the  title  PLEADING. 

Ph>  Forma  Judgment. 

See  the  titles  APPEAL  AND  ERROR;  COSTS;  NEW  TRIAL. 
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pROHmmoN. 

L  Nature  and  Orounds. 

§  1.  Nature  and  Scope  of  Remedy. 

§  2.  Constitutional  and  Statutory  Provisions. 

§  3.  Existence  and  Adequacy  of  Other  Remedies. 

§  3  ( 1 )  In  General. 

§  3  (2)  Remedy  by  Appeal,  Certiorari,  or  Writ  of  Error  in  Gen- 
eral. 

§  3  (3)  Remedy  by  Appeal  in  Particular  Actions  or  Proceedings. 
§  4.  Discretion  as  to  Grant  of  Writ. 
.§  5.  Acts  and  Proceedings  of  Courts,  Judges,  and  Judicial  Officers. 

§  5  ( 1 )  In  General. 

§  5  (2)  Specific  Acts. 

§  5  (3)  Particular  Proceedings. 
§  6.  Acts  and  Proceedings  of  Public  Officers  and  Boards. 

§  6  (1)  In  General. 

§  6  (2)  Specific  Acts  or  Proceedings. 
§  7.  Acts  and  Proceedings  of  Private  Corporations  and  Individuals. 
§  8.  Grounds  for  Relief. 

§    9.  In  General. 

§  10.  Want  or  Excess  of  Jurisdiction. 

§  10  (1)  In  General. 

§  10  (2)  Particular  Acts  or  Proceedings. 

§  11.  Errors  and  Irregularities. 

§  12.  Prohibition  Ineffectual  or  Not  Beneficial. 

§  13.  Persons  Entitled  to  Relief. 

Q.  Jurisdiction,  Proceedings,  and  Belief. 

§  14.  Jurisdiction  or  Authority  to  Issue. 

§  .15.  Presentation  of  Objections  in  Original  Proceedings. 

§  16.  Time  for  Application,  and  Laches. 

§  17.  Parties. 

§  18.  Notice  or  Rule  to  Show  Cause. 

§  19.  Scope  of  Inquiry  and  Powers  of  Court. 

§  20.  Hearing  and  Determination. 

§  21.  Appeal  and  Error. 

Cross  References. 

Sec  the  titles  COURTS;   HABEAS  CORPUS;   INJUNCTION;   JUDGES;  MAN- 
DAMUS;  REMOVAL  OF  CAUSES. 
As  to  existence  of  other  remedy,  see  the  title  APPEAL  AND  ERROR. 


L  NATURE  AND  GROUNDS. 

f  1.  Nature  and  Scope  of  Remedy. 

See  post,  "Existence  and  Adequacy  of 
Other  Remedies/*  §  3;  "Discretion  as  to 
Grant  of  Writ,"  §  4;  "Acts  and  Proceed- 


ings of  Courts,  Judges,  and  Judicial  Of- 
ficers," §  5;  "Acts  and  Proceedings  of 
Public  Officers  and  Boards,"  §  6;  "In 
General,"  §  9;  "Want  or  Excess  of  Juris- 
diction," §  10;  "Errors  and  Irregulari- 
ties," §  11. 
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''Prohibition  is  a  writ,  'directed  to  the 
judge  and  parties  of  a  suit  in  any  inferior 
court,  upon  a  suggestion,  that  either  the 
cause  originally,  or  some  collateral  mat- 
ter arising  therein,  does  not  belong  to 
that  jurisdiction,  but  to  the  cognizance  of 
some  other  court.  *  *  *  It  also  lies 
against  inferior  tribunals,  when,  in  handl- 
ing matters  clearly  within  their  cogni- 
zance, they  transgress  the  bonds  pre- 
scribed to  them  by  the  law.'  3  Bl.  Com. 
112."     Ex  parte   Greene,   29   Ala.    52,   57. 

"A  writ  of  prohibition  is  a  preventive, 
rather  than  a  corrective  remedy.  Its 
purpose  is  to  prevent  the  usurpation  or 
excess  of  jurisdiction  by  judicial  tribu- 
nals, and  to  keep  each  court  within  the 
limits  to  which  the  law  confines  it. 
Though  it  has  been  most  often  addressed 
to  recognized  tribunals,  having  a  defined 
jurisdiction,  which  they  were  exceeding, 
or  to  prevent  them  from  encroaching  on 
the  jurisdiction  of  other  tribunals,  we  do 
not  doubt  that,  in  the  absence  of  any 
other  adequate  remedy,  it  lies  to  prevent 
unauthorized  individuals  from  usurping 
judicial  power.  State  v,  Hudnall,  2  Nott. 
&  McC.  419;  State  v,  Simons,  2  Speers 
761."    Ex  parte  Roundtree,  51  Ala.  42,  51. 

"We  may,  then,  safely  assert,  that 
'prohibition'  is  an  extraordinary  writ, 
only  to  be  resorted  tp  when  its  exercise 
is  necessary  to  give  a  general  superin- 
tendence and  control  of  inferior  jurisdic- 
tions; never  to  be  resorted  to,  except  in 
cases  of  usurpation  ^or  abuse  of  power, 
and  not  then,  unless  other  remedies  are 
ineffectual  to  meet  the  exigencies  of  the 
case.  Some  of  the  adjudged  cases  go  so 
far  as  to  assert,  that  the  writ  will  not  be 
issued  in  any  case,  until  the  party  who 
complains  of  the  abuse  of  power  shall 
have  sought  redress  in  the  inferior  court, 
and  failed  to  obtain  it."  Ex  parte  Greene, 
99  Ala.  52,  58. 

The  writ  prohibition  is  designed  to 
prevent  the  usurpation  of  jurisdiction  by 
the  inferior  court  or  tribunal  to  which  it 
is  directed,  and  is  never  awarded,  even 
in  the  cases  of  usurpation  or  abuse  of 
power,  unless  other  remedies  are  inade- 
quate or  inapplicable.  Atkins  v,  Siddons, 
d6  Ala.  453. 

Prohibition  lies  to  restrain  judicial,  and 
not  ministerial,  acts,  though  performed 
by    judges.      State    Tax    Commission    v. 


Bailey  &  Howard,  179  Ala.  620,  60  So. 
913;  In  re  Pierce,  89  Ala.  177,  8  So.  74; 
Atkins  V,  Siddons,  66  Ala.  4S^;  Goodwin 
V,  Wakefield,  145  Ala.  536,  40  So.  122. 

Prohibition,  is  a  remedy  only  for  the 
exceeding  by  a  court  of  its  jurisdiction, 
and  that  only  when  the  fact  of  its  doing 
so  is  matter  of  law,  determinable  on  in-  | 
spection  of  the  record.  Kelton  v.  Tavel, 
174  Ala.  259,  56  So.  1021. 

"It  is  not  a  revisory  writ,  and  can  no 
more  be  made  to  perform  the  office  of 
an  appeal  or  writ  of  error  than  can  the 
writ  of  mandamus.  3  Brick.  Dig.  p.  717. 
§  1;  Ex  parte  Brown,  6S  Ala.  536."  Bick- 
ley  V,  Bickley,  129  Ala.  403,  29  So.  854, 
855. 

§  2.  Constitutioiial  and  Statutory  Provi- 
sions. 

Acts  1901,  p.  107,  §  2,  giving  the  judge 
of  the  Walker  county  law  and  equity 
court  authority  to  issue  the  writ  of  pro- 
hibition, is  not  amended  or  repealed  by 
Acts  1901,  p.  1112,  relating  to  criminal 
trials  in  such  court  and  the  duty  of  the 
sheriff  to  attend  such  court.  Goodwin 
V,  Wakefield,  40  So.  122,  145  Ala.  536. 

§  3.  Existence   and   Adequacy   of    Other 
Remedies. 

See  post,  "Discretion  as  to  Grant  of 
Writ,"  §  4. 

§  8  (1)  In  General. 

See  ante,  "Nature  and  Scope  of  Rem- 
edy," §  1. 

"In  Ex  parte  Greene,  29  Ala.  52,  we 
said,  the  power  to  issue  the  writ  of  pro- 
hibition should  never  be  exercised,  ex- 
cept in  cases  'where  the  relator  has  no 
other  adequate  remedy.'  See  also,  Ex 
parte  Smith,  23  Ala.  94;  Ex  parte  Walker, 
25  Ala.  81.  In  High  on  Extraordinary 
Legal  Remedies,  §  770,  is  the  following 
language:  'Like  all  other  extraordinary 
remedies,  prohibition  is  to  be  resorted  to 
only  in  cases  where  the  usual  and  ordi- 
nary forms  of  remedy  are  insufficient  to 
afford  redress.  And  it  is  a  principle  of 
universal  application,  and  one  which  lies 
at  the  very  foundation  of  the  law  of  pro- 
hibition, that  the  jurisdiction  is  strictly 
confined  to  cases  where  no  other  remedy 
exists;  and  it  is  always  a  sufficient  rea- 
son for  withholding  the  writ,  that  the 
party   aggrieved    has   another    and    com- 
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Ex  parte  Lyon, 


plete  remedy  at  law. 
60  Ala.  MO,  654. 

Prohibition  will  not  issue  when  there 
is  a  plain,  speedy,  and  adequate  remedy 
at  law.  Ex  parte  Smith,  23  Ala.  94,  cited 
in  note  in  51  Lw  R.  A.  39. 

The  writ  of  prohibition  is  never  to  be 
resorted  to,  except  in  cases  of  usurpation 
or  abuse  of  power;  and  not  then  unless 
other  remedies  are  ineffectual  to  meet 
the  exigencies  of  the  case.  Ex  parte 
Hamilton,  51  Ala.  62. 

The  writ  of  prohibition  is  an  extraor- 
dinary remedy,  to  be  resorted  to  only 
when  there  is  no  other  remedy.  Ex  parte 
Stickncy,  40  Ala.  160. 

Prohibition  does  not  lie  to  test  the 
right  of  offe  to  hold  a  public  office,  since 
Code  1896,  §  3420,  providing  for  the 
bringing  of  an  action  in  the  name  of  the 
state  against  one  unlawfully  holding  a 
public  office,  furnishes  a  plain  and  ade- 
quate remedy.  Goodwin  v,  Wakefield,  40 
So.  122,  145  Ala.  536. 

The  fact  that  the  state  board  of  equali- 
zation has  determined  the  value  of  a  cor- 
poration's property,  which  adjudication 
is  claimed  as  a  bar  to  a  proceeding  in 
the  commissioners'  court  to  assess  the 
capital  stock,  is  no  ground  for  prohibi- 
tion to  restrain  the  commissioners'  court 
from  proceeding  with  the  case,  for  that 
defense  is  available  in  the  commissioners' 
court  Court  of  Com'rs  of  Washington 
County  V.  State,  172  Ala.  242,  55  So.  623. 

Prohibition  will  not  lie  to  the  probate 
court  to  prevent  its  further  entertain- 
ment  of  proceedings  by  a  railroad  cor- 
poration to  condemn  a  right  of  way 
through  a  dwelling;  the  court  having  ju- 
risdiction of  condemnation  proceedings, 
and  a  corporation  regularly  organized 
as  a  railroad  company  with  power  to 
condemn  such  property  having  proceeded 
regularly,  and  the  remedy  for  any  spe- 
cial equity,  as  that  the  organization  of 
the  railroad  was  a  fraudulent  attempt, 
under  forms  of  law,  to  appropriate  the 
dwelling  to  a  really  private  use,  being  in 
equity.  Kelton  v.  Tavel,  174  Ala.  259,  56 
So.  1021. 

S  8   (2)   Remedy  by  Appeal,   Certiorari, 
or  Writ  of  Error  in  General. 

Where  a  party  defendant  to  a  bill  in 
chancery  files  an  answer  which  is  made 
a  cross-bill,  and  the  original  complainant 


demurs  to  such  cross-bill,  and  moves  to 
dismiss  it  for  the  want  of  equity,  and  the 
chancellor  overrules  such  demurrer  and 
motion,  a  writ  of  prohibition  will  not  lie 
to  prohibit  further  proceedings  on  the 
cross-bill,  since  on  a  final  determination 
the  chancellor's  decree  overruling  the  de- 
murrer or  motion  to  dismiss  for  want  of 
equity  and  the  final  decree  on  the  cross- 
bill are  reviewable  on  appeal.  Bickley  v. 
Bickley,  29  So.  864,  129  Ala.  403. 

The  commissioners'  court  can  not  be 
restrained  from  proceeding  with  an  as- 
sessment upon  the  capital  stock  of  a  cor- 
poration, made  under  Code  1907,  §  2082, 
subd.  9,  which  guards  against  double 
taxation  by  requiring  the  assessor  to  de- 
duct from  the  estimated  value  of  the 
stock  the  already  assessed  value  of  the 
corporate  property,  merely  because  those 
assessed  claim  that  this  assessment  will 
result  in  double  taxation;  for  it  is  one  of 
the  duties  of  the  commissioners'  court 
to  determine  such  matters,  and  the  person 
so  assessed  has  a  remedy  by  appeal,  and 
hence  is  not  entitled  to  prohibition. 
Court  of  Com'rs  of  Washington  County 
V,  State,  172  Ala.  242,  55  So.  623. 

§  S  (S)  Remedy  by  Appeal  in  Particular 
Actions  or  Proceedings. 

The  supreme  court  will  not  grant  a 
writ  of  prohibition  to  the  chancellor  to 
restrain  him  from  interfering  by  injunc- 
tion in  the  matter  of  a  contested  election, 
to  prevent  the  use  of  a  certificate  of 
election,  which  is  alleged  in  the  bill  to 
have  been  obtained  on  false  and  fraudu'- 
lent  returns,  although  the  certificate  was 
granted  by  the  returning  officer  under  a 
mandamus  from  the  circuit  court,  and 
although  the  person  who  is  in  possession 
of  the  office,  and  by  whom  the  bill  in 
chancery  was  filed,  is  alleged  by  the  pe- 
titioner to  have  been  ineligible  at  the 
time  of  the  election;  there  being  an  ade- 
quate remedy  by  appeal.  Ex  parte  Reid, 
50  Ala.  439. 

§  4.  Discretion  as  to  Grant  of  Writ 

A  writ  of  prohibition  is  a  discretionary 
writ,  and  does  not  issue  of  course.  Ex 
parte    Smith,    23    Ala.    94. 

"Writs    of   mandamus   and   prohibition 
are   of  extraordinary,  though  not  extra- 
judicial remedies,  to  be  resorted  to  only 
>  where  there  is  no  other  remedy,  and  to 
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be  issued  at  the  discretion  of  the  court 
£x  parte  Greene,  29  Ala.  52,  57;  £x  parte 
Smith,  23  Ala.  94;  Tarver  v.  Commis- 
sioners' Court,  17  Ala.  527;  £x  parte 
Walker,  25  Ala.  81;  Ex  parte  Lowe,  20 
Ala.  330;  Ex  parte  Putnam,  20  Ala.  592; 
Ex  parte  Pickett,  24  Ala.  9-1;  Ex  parte 
Garlington,  26  Ala.  170;  Ex  parte  Cole, 
28  Ala.  50;  Ex  parte  Robbins,  29  Ala.  71." 
Ex*  parte  Stickney,  40  Ala.  l«a,  169. 

§   5.    Acts   and    Proceedtngs   of    Courts, 
Judges,  and  Judicial  OflBcers. 

§  5  (1)  In  GeneraL 

See  ante,  "Nature  and  Scope  of  Rem- 
edy," §  1;  See  post,  "In  General"  §  6  (1). 

A  judicial  officer  or  body  will  not  be 
restrained  by  a  writ  of  prohibition  from 
doing  an  act,  although  unauthorized,  un- 
less the  act  is  of  a  judicial  nature.  State 
Tax  Commission  v.  Bailey  &  Howard, 
179  Ala.  620,  60  So.  913;  Court  of  Com- 
mas r.  Bowling,  151  Ala.  561,  44  So.  465; 
Turner  v,  Bradley,  134  .\la.  549,  33  So. 
339. 

A  prohibition  will  be  awarded  by  this 
court,  to  vacate  and  prevent  the  enforce- 
ment of  a  final  decree  in  chancery  which 
is  a  nullity,  and  from  which,  on  account 
of  the  entire  absence  of  adverse  parties 
and  interests,  no  appeal  will  lie.  Ex 
parte  Lyon,  60  Ala.  650. 

A  writ  of  prohibition  will  not  be  is- 
sued by  the  circuit  court  to  quash  and 
prevent  proceedings  under  an  execution 
improperly  issued  by  a  justice  of  the 
peace.     Atkins  r.  Siddons,  66  Ala.  453. 

Under  Code  1886,  §  4504,  providing 
that  payment  of  the  costs  on  conviction 
in  a  criminal  case  shall  be  certified  by 
"the  judge  or  the  clerk  of  the  court  in 
which  the  conviction  was  had,"  the  act 
of  certifying  payment  is  ministerial,  and 
can  not  be  restrained  by  prohibition,  or 
any  other  original  super\'isory  writ.  In 
re   Pierce,  89  Ala.  177,   8   So.  74. 

f  9  (2)  Specific  Acts. 

See  ante,  **In  General."  §  3   (1). 

The  duties  of  the  judge  being  merely 
ministerial,  under  Acts  1898-99,  p.  689, 
providing  that  on  presentation  to  the 
probate  judge  of  a  petition  by  25  bona 
fide  residents  stating  that  they  desire  an 
election  to  ascertain  whether  a  majority 
of  the  residents  desire  a  stock  law,  ac- 
companied   by     a    deposit     of     sufficient 


money  to  defray  the  election  expenses, 
he  shall  file  it  in  his  office,  and  indorse 
on  it  an  order  for  an  election,  writ  of 
prohibition  will  not  lie  to  restrain  his 
entering  the  order  on  the  petition.  State 
V.   Bradley.  33  So.  339,  134   Ala.  549. 

§  5  (S)  Particular  Proceedings. 

The    circuit    court    having    jurisdiction 
of  the  remedy  of  mandamus  against  in-      I 
ferior  officers,  writ  of  prohibition  against      , 
further  proceedings  by   the  circuit  court 
in   the  matter  of  mandamus   to   the  pro-      , 
bate  judge  will  not  issue,  it  not  appear- 
ing that  the  circuit  court  has  or  is  about 
to  abuse  its  jurisdiction.     Ex  parte  Due. 
23  So.  2,  116  Ala.  491. 

§  6.  Acts  and  Proceedings  of  ^blic  Offi- 
cers and  Boards. 

§  6  (1)  In  General. 

"The  action  which  may  be  restrained 
by  the  writ  of  prohibition  must  be  judi- 
cial or  quasi  judicial.  The  writ  will  not 
lie  to  prevent  acts  of  legislative,  minis- 
terial, administrative,  or  executive  char- 
acter, although  performed  by  the  judpe 
or  presiding  officer  of  an  inferior  tribu- 
nal. Turner  v.  Bradley,  134  Ala.  549,  33 
So.  339;  High's  Extra.  Legal  Remedies, 
§  769:  16  Ency.  Pr.  &  Pr.  p.  1106;  23  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  pp.  203.  204." 
Court  of  Comm'rs  r.  Bowling,  151  .-Ma. 
561,  44  So.  465,  467. 

Prohibition  will  not  lie  to  prevent  leg- 
islative acts,  or  those  of  a  ministerial, 
administrative,  or  executive  character. 
Court  of  Com'rs  of  Washington  County 
V.   Bowling,  44  So.  465,  151  Ala.  561. 

A  writ  of  prohibition  does  not  lie  to 
prevent  a  purely  ministerial  act  of  a 
public  officer,  .\tktns  r.  Siddons,  66  Ala. 
4:>3. 

§  6  (8)  Specific  Acts  or  Proceedings. 

See  ante,  •'Remedy  by  Appeal,  Certio- 
rari, or  Writ  of  Error  in  General."  %  3  (2). 

Prohibition  does  not  lie  to  restrain  the 
commissioners*  court  from  proceeding 
with  the  construction  of  a  bridge  for  the 
building  of  which  a  contract  has  been 
let  by  it;  the  allowance  of  a  claim  there- 
for being  a  ministerial  act.  Goodwin  r. 
Wakefield,   40   So.   122,   145   .\la.   536. 

§    7.    Acts   and    Preceedings   of   Private 
Corporations  and  Individuals. 

"The  writ  of  prohibition  does  not   run 
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to  individuals, — to  litigants, — but  to  courts 
only."  Southern  R.  Co.  v.  Birmingham, 
etc.,  R.  Co.,  Idl  Ala.  «63,  29  So.  101,  199. 

Where  a  railroad  company  illegally 
proceeds  to  construct  a  right  of  way 
across  the  tracks  of  another  railroad 
rompany  under  an  order  of  the  probate 
court  void  for  lack  of  jurisdiction,  the 
writ  of  prohibition  will  not  issue  to  pre- 
vent such  construction,  since  the  act 
complained  of  is  that  of  an  individual, 
and  the  writ  only  runs  to  courts.  South- 
ern Ry.  Co.  r.  Birmingham,  S.  &  N.  O. 
Ry.  Co.,  29  So.  191,  131  Ala.  663;  Stiles 
t.  Tennessee,  etc.,  R.  Co.,  129  Ala.  671, 
:d  So.  909. 

§  8.  Grounds  for  Relief. 

See  ante,  '^Nature  and  Scope  of  'Rcm- 
f'y."  §  i;  "Constitutional  and  Statutory 
iVovisions,"  §  2;  *'Acts  and  Proceedings 
of  Courts,  Judges,  and  Judicial  Officers," 
§  5;  "Acts  and  Proceedings  of  Public  Of- 
ficers and  Boards,"  §  6;  "Acts  and  Pro- 
ceedings of  Private  Corporations  and  In- 
dividuals," §  7. 

!  9. In  General. 

Sec  ante,  **Xature  and  Scope  of  Rem- 

^^y-r  §  1. 

Though  a  justice  of  the  peace  has  no 
criminal  jurisdiction,  he  will  not  be  re- 
strained, at  instance  of  a  constable,  from 
issuing  warrants  for  arrest  on  mere  ap- 
prehension of  petitioner  that  the  justice 
t-uy  issue  a  warrant  and  then  punish  him 
if  he  refuses  to  obey  such  process.  Mil- 
ler r.  Hermann,  48  So.  851,  160  Ala.  128. 

{ 10. Want  or  Excess  of  Jurisdiction. 

See  ante,  ''•Nature  and  Scope  of  Rem- 
edy," §  1. 

)  10  (1)  In  General. 

The  writ  of  prohibition  does  not  lie 
against  a  court  or  judge,  except  where 
there  is  no  jurisdiction,  or,  there  being  ju- 
risdiction for  a  particular  purpose,  where 
5uch  jurisdiction  is  transcended.  Ex- 
parte  Brown,  58  Ala.  536. 

"Prohibition  is  not  a  revisory  writ,  and 
should  never  be  awarded,  unless  the 
complaining  party  has  been  drawn  ad 
aliud  examen — into  a  jurisdiction  or  mode 
of  procedure  disallowed  by  the  laws  of 
the  land,  or  where,  by  handling  matters 
ckarly  within  their  cognizance,  the  in- 
ferior courts  transgress  the  bounds  pre- 


scribed to  them  by  law.  2  Brick.  Dig.  389, 
§  5;  Ex  parte  Reid,  50  Ala.  43Q;  Ex  parte 
Roundtree;  51  Ala.  42;  Ex  parte  Brooks, 
W  Ala.  60."  Ex  parte  Boothe,  64  Ala. 
812,   317. 

The  writ  will  issue  only  in  cases  of 
usurpation  of  power  or  jurisdiction  by 
an  inferior  court.  Ex  parte  Smith,  23 
Ala.  »4;  S.  C.  34  Ala.  455;  Ex  parte 
Brown,  58  Ala.   536. 

"It  is  undoubtedly  true  that  prohibi- 
tion is  an  extraordinary  legal  remedy, 
and  can  only  be  resorted  to  in  cases  of 
usurpations  of  jurisdiction  or  power  by 
an  inferior  court,  or  when,  in  the  exer- 
cise of  jurisdiction  in  handling  matters 
clearly  within  its  cognizance,  the  inferior 
court  transgresses  the  bounds  prescribed 
to  it  by  the  law.  2  Brick.  Dig.  p.  389, 
§  1  et  seq.  It  is  also  true  that  this  rem- 
edy can  not  be  resorted  to  when  an  ap- 
peal will  lie  for  the  correction  of  errors 
committed  upon  the  hearing  of  a  cause. 
But,  if  the  want  of  jurisdiction  is  dis- 
closed on  the  face  of  the  petition,  then 
the  writ  of  prohibition  will  be  awarded, 
notwithstanding  the  respondent  may 
have  jurisdiction  to  issue  writs  of  habeas 
corpus  in  proper  cases.  Ex  parte  Hill, 
3«  Ala.  429;  Ex  parte  Walker,  25  Ala.  81; 
Ex  parte  Smith,  23  Ala.  94."  Ex  parte 
Attorney  General,  150  Ala.  489,  43  So.  4i»0, 
,491. 

When  it  clearly  appears  that  the  in- 
ferior court  has  no  jurisdiction  of  the 
subject-matter  or  of  the  parties  to  the 
legal  controversy,  a  writ  of  prohibition 
is  the  remedy.  Ex  parte  Attorney  Gen- 
eral, 150  Ala.  489,  43  So.  490. 

The  chancellor  can  not  hold  court  at 
any  other  time  or  place,  or  exercise  ju- 
dicial functions  in  vacation,  except  as 
specially  authorized  by  statute,  or  by  the 
rules  of  chancery  practice.  If  he  does 
so,  he  will  be  restrained  by  prohibition. 
Ex  parte  Branch,  63  Ala.  383. 

Prohibition  will  be  refused,  where  the 
bill  is  sufficient  to  give  the  court  juris- 
diction, being  filed  against  a  trustee,  by 
persons  who  show  an  interest  in  the  trust 
fund,  to  prevent  its  waste  and  misappli- 
cation. Ex  parte  Walker,  25  Ala.  81,  cited 
in  note  in  51  L.  R.  A.  39. 

§  10  (2)  Particular  Acts  or  Proceedings. 

When  Proper  Remedy. — The  supreme 
court   will   prohibit  a   circuit  judge   from 
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sitting  as  the  presiding  judge  of  a  statu- 
tory inferior  court;  the  act  creating  such 
court,  and  making  htm  the*  presiding 
judge  thereof,  being  unconstituional.  Ex 
parte  Roundtree,  51  Ala.  42,  cited  in  note 
in  21  L.  R.  A.  144. 

A  probate  judge  has  no  jurisdiction  to 
issue  a  writ  of  habeas  corpus,  on  the 
petition  of  a  party  confined  in  the  county 
jail  after  an  indictment  for  murder  found 
against  him,  for  the  purpose  of  admitting 
him  to  bail;  and  prohibition  will  issue 
to  restrain  such  proceedings.  Ex  parte 
Ray,  45  Ala.  15. 

Where,  under  express  authority  of 
statute,  a  circuit  court  committed  one 
convicted  of  crime  for  safe-keeping  to 
the  jail  of  another  county,  the  judge  of 
the  criminal  court  of  the  latter  county 
had  no  jurisdiction  to  entertain  a  peti- 
tion for  habeas  corpus  on  the  ground 
that  subsequent  to  his  conviction  the 
prisoner  had  become  insane,  and  a  writ 
of  prohibition  was  the  proper  remedy  to 
prevent  the  entertaining  of  such  petition. 
Ex  parte  Attorney  General,  150  Ala.  489, 
43   So.  490. 

An  interlocutory  order  of  the  chancel- 
lor, directing  "that  a  receiver  be  ap- 
pointed to  take  possession"  of  the  de- 
fendant's estate,  ''and  that  he  and  either 
of  the  parties  have  leave  to  apply  to  the 
court  for  any  other  or  further  directions 
as  to  him  may  be  necessary,  and  that  it 
be  referred  to  the  register  to  appoint  a 
fit  and  proper  person  to  be  the  receiver 
aforesaid,  the  person  so  to  be  appointed 
first  giving  bond,"  etc.,  and  directing  the 
defendant  to  deliver  up  to  him  his  plan- 
tation, etc.,  is  a  nullity;  and  the  writ  of 
prohibition  should  go  from  the  supreme 
court  to  revoke  it  and  prevent  proceed- 
ings under  it.    Ex  parte  Smith,  23  Ala.  94. 

If  the  county  court  takes  'cognizance 
of  a  proceeding  to  impose  upon  a  sheriff 
the  fine  authorized  by  Rev.  Code,  §  4il67, 
for  his  failure  for  want  of  due  diligence 
to  execute  a  writ  of  arrest,  said  sheriff 
is  entitled  to  a  writ  of  prohibition  to  re- 
strain its  action  in  the  matter.  State  v. 
McDuffie,  52  Ala.  4. 

A  probate  judge  has  no  authority  to 
grant  a  writ  of  habeas  corpus  to  release 
persons  enrolled  under  a  conscript  law, 
and  prohibition  will  issue  against  said 
court    from    the    supreme    court    with    a 


previous  application  to  an  inferior  court 
Ex  parte  Hill,  38  Ala.  429. 

When  Not  Proper  Remedy. — Prohibi- 
tion will  not  issue  'to  restrain  proceed- 
ings under  a  rule  nisi  for  a  mandamus, 
issued  by  a  circuit  judge  to  a  probate 
judge.  It  will,  however,  be  awarded  to 
vacate  and  anmil  an  order  for  a  super- 
sedeas, granted  by  such  circuit  judge  to 
restrain  proceedings  under  an  execution 
issued  on  a  decree  of  the  probate  court, 
until  such  application  for  a  mandamus 
could  be  heard  in  the  circuit  court.  Ex 
parte  Peterson,  33  Ala.  74. 

The  supreme  court  will  not,  at  the  in- 
stance of  an  inferior  tribunal,  interfere 
by  prohibition  to  restrain  action  under  a 
writ  of  prohibition  irregularly  issued  by 
a  circuit  judge  to  such  inferior  tribunal. 
Ex  parte  Boothe,  64  Ala.  312. 

On  a  hearing  in  the  probate  court  of 
a  contested  election  to  the  office  of  sher- 
iff, the  court  gave  judgment  in  favor  of 
the  contestant,  who  thereupon  proceeded 
under  Rev.  Code,  §§  103-109,  to  recover 
from  the  contestee  the  books  and  papers 
of  the  office.  The  contestee  thereupon 
applied  to  and  obtained  from  the  chan- 
cery court  an  injunction  to  restrain  the 
contestant  from  proceeding  to  obtain  the 
books  and  papers  of  the  office.  Held, 
that  prohibition  would  not  issue  against 
the  chancery  court,  restraining  the  further 
prosecution  of  the  summary  remedy, 
until  decision  upon  the  appeal.  Ex  parte 
Scott,   47   Ala.   609. 

The  jurisdiction  of  the  state  court  is 
not  ipso  facto  ousted  by  the  filing  of  a 
petition  and  bond  for  the  removal  to  the 
federal  courts,  and  prohibition  will  not 
lie  to  restrain  the  state  court,  pending  a 
determination  on  the  right  to  the  re- 
moval.    Ex  parte   Grimball,  61  Ala.  598. 

A  writ  of  prohibition  will  not  be 
granted,  commanding  a  judge  of  the  cir- 
cuit court  to  desist  from  further  proceed- 
ings in  a  case  which  the  petitioner  has, 
under  Act  Cong.  March  3,  1875,  taken  the 
necessary  steps  to  remove  into  the 
United  States  circuit  court.  Ex  parte 
Mobile  &  O.  R.  Co.,  63  Ala.  349. 

A  probate  judge  has  jurisdiction,  un- 
der Act  March  20,  1873  (Scss.  Acts  1872- 
73,  p.  20),  of  habeas  corpus  proceedings 
to  grant  bail  to  a  person  confined  under 
a  charge  of  a  capital  felony;  and  when 
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prohibition  has  been  improperly  granted 
by  a  circuit  court  judge,  restraining  the 
probate  judge  from  exercising  the  juris- 
diction conferred  on  him  by  said  act, 
the  supreme  court  will  award  a  manda- 
mns  to  set  aside  the  order  for  prohibi- 
tion.   Ex  parte  Keeling,  50  Ala.  474. 

1 11. Errors  and  Irregularities. 

Prohibition  will  not  lie  to  correct  irreg- 
ularities in  judicial  proceedings.  Ex  parte 
City  Council  of  Montgomery,  24  Ala.  98. 

The  regularity  of  the  proceedings  on 
the  appointment  of  a  special  judge  under 
Code,  I  802,  can  not  be  raised  on  petition 
for  writ  of  prohibition.  Epperson  v.  Rice, 
102  Ala.  668,  15  So.  434. 

That  writ  is  to  prohibit  usurpation  of 
power.  The  special  judge  having,  by  a 
lawful  appointment,  acquired  jurisdiction 
in  the  premises,  his  errors  and  irregulari- 
ties, if  any  be  committed,  should  be  cor- 
rected in  some  other  way,  and  not  by 
prohibiting  the  exercise  of  his  jurisdic- 
tioD."  Epperson  v.  Rice,  102  Ala.  068,  15 
So.  434,  435. 

Whether  or  not  a  statutory  lien  in  fa- 
Tor  of  the  state  to  secure  bonds  indorsed 
upon  the  internal  improvement  aid  law 
can  operate  in  favor  of  a  holder  of  such 
bonds,  and  entitle  him  to  be  subrogated 
to  such  lien,  is  a  question  which  can  be 
decided  only  in  a  chancery  court,  and 
prohibition  will  not  lie  to  revise  or  cor- 
rect an  error  of  the  chancellor's  decision. 
Ex  parte  Brown,  58  Ala.  536. 

A  bill  in  chancery  may  abound  in  im- 
perfection s»  may  be  fatally  wanting  in 
necessary  averments,  or  may  be  instituted 
in  a  district  in  which  the  defendants  are 
not  liable  to  be  sued;  yet  these,  if  they 
exist,  are  proper  matters  of  defense,  and 
can  not  be  reached  by  prohibition,  which 
lies  only  where  the  court  has  assumed 
to  act  upon  a  matter,  or  upon  the  rights 
of  a  party,  which  it  could  not  determine 
or  proceed  against.  Ex  parte  Greene,  .29 
Ala.  52,  cited  in  note  in  51  L.  R.  A.  39. 

i  12. Prohibition  Ineffectual  or  Not 

BeneficiaL 

A  writ  of  prohibition  to  restrain  pro- 
ceedings in  an  injunction  suit  does  not 
lie  to  the  chancellor,  when  it  does  not 
appear  that  he  has  made  any  order  in  the 
premises,  or  done  any  act,  showing  that 
he  entertains,  or  will  entertain,  the  cause; 


the  judge  of  the  city  court  of  Mobile  hav- 
ing granted  the  injunction.  Ex  parte 
Greene,  29  Ala.  52. 

§  13.  Persons  Entitled  to  Relief. 

The  supreme  court  will  not  grant  a 
motion  for  a  writ  of  prohibition  against 
the  circuit  court  to  vacate  an  order  sen- 
tencing the  petitioners  to  be  imprisoned 
for  a  contempt  of  the  authority  of  that 
court  in  a  matter  pertaining  to  a  suit 
therein  to  which  they  are  not  parties. 
Ex   parte   Stickney,   40   Ala.    160. 

II.   JURISDICTION,   PROCEEDINGS, 
AND  REI.IEF. 

§  14.  Jurisdiction  or  Authority  to  Issue. 
The  supreme  court  has  no  jurisdiction 
in  the  first  instance  to  issue  prohibition 
to  the  probate  court.  Application  must 
be  first  made  to  the  circuit  court,  which 
by  statute  is  invested  with  power  and  au- 
thority to  exercise  superintendence  over 
the  probate  court.  Ex  parte  Russell,  29 
Ala.  717. 

"If  it  be  'necessary'  to  give  this  court 
'a  general  superintendence  and  control 
of  the  probate  court  of  Sumter  county, 
in  matters  like  that  complained  of  by  the 
petitioner,  that  this  court  should  issue 
the  writ  of  prohibition,  for  which  the  pe- 
titioner has  applied,  it  has  the  constitu- 
tional power  to  issue  it.  But  if  there  is 
any  court,  inferior  to  this,  which  pos- 
sesses the  authority  to  afford  to  the  pe- 
titioner relief  as  ample  as  this  court 
could  grant,  or  the  law  would  sanction, 
this  court  has  no  constitutional  power  to 
award  the  writ,  in  the  absence  of  any  ap- 
plication to  such  inferior  court.  Ex 
parte  Simonton,  9  Port.  363;  Attorney 
General  v.  Porter,  1  Ala.  688;  Ex  parte 
Tarleton,  2  Ala.  35;  Ex  parte  Smith,  23 
Ala.  94,  98;  Ex  parte  Pickett,  24  Ala.  91; 
Thompson  v.  Lea,  28  Ala.  453."  Ex 
parte  Russell,  20  Ala.  717,  718. 

The  judge  of  the  city  court  of  Talla- 
dega having,  by  the  express  terms  of  the 
statute  creating  said  court,  "the  author- 
ity to  issue  writs  of  injunction,  prohibi- 
tion, ne  exeat  and  all  other  writs  which 
now  or  may  hereafter  be  lawfully  issued 
by  judges  of  the  circuit  courts  and  chan- 
cellors of  this  state,"  has  the  authority 
to  issue  a  writ  of  prohibition  or  a  rule 
nisi  on   application  for  a  writ  of  prohi- 
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bition  returnable  to  any  court  of  the  state 
having  jurisdiction  of  such  writ.  Ex  parte 
Campbell,   130   Ala.    171.   30   So.   385. 

A  judge  of  the  circuit  court,  in  vaca- 
tion, has  no  authority  to  issue  a  writ  of 
prohibition.     Ex  parte    Ray,   45   Ala.   15. 

§  15.  Presentation  of  Objections  in  Orig- 
inal Proceedings. 

See  ante  "Jurisdiction  or  Authority  to 
Issue,"  §   14. 

"When,  the  court  has  power  to  act  in 
any  case  its  exercise  of  jurisdiction  over 
the  particular  case  must  be  brought  to 
its  attention  by  an  objection  of  some 
kind  before  resort  can  be  had  to  the 
extraordinary  remedy  of  prohibition." 
Hill  V,   Tarver,   130   Ala.   592,  30   So.   499. 

"A  prohibition  will  not  be  allowed,  un- 
\\\  a  party  seeking  it  shows  that  he  has 
sought  to  avail  himself  of  the  ordinary 
modes  of  relief  incident  to  the  cause,  be- 
fore he  proceeds  to  set  at  defiance  the 
process  of  the  court."  Ex  parte  Hamil- 
ton, 51   Ala.   62,   65. 

When  there  is  an  objection  to  a  court 
proceeding  in  the  hearing  of  a  case,  upon 
the  ground  that  such  court  is  without 
jurisdiction  of'  the  subject-matter,  a  writ 
of  prohibition  will  not  be  issued  until 
the  party  who  complains  of  the  abuse  of 
power,  or  asserts  that  the  court  is  with- 
out jurisdiction,  shall  have  sought  re- 
dress in  such  court  by  proper  objection, 
and  failed  to  obtain  it.  Hill  v,  Tarver, 
30   So.   499,   130  Ala.   592. 

A  writ*  of  prohibiton  will  not  be 
granted,  by  the  supreme  court,  to  the 
chancellor,  at  the  instance  of  a  defend- 
ant in  a  suit  pending  to  restrain  action 
under  a  bill  for  injunction  in  the  matter 
of  contested  election,  who  is  under  at- 
tachment for  contempt  in  violating  the 
injunction,  on  the  ground  that  the  chan- 
cery court  has  no  jurisdiction  of  the  sub- 
ject-matter of  the  bill,  when  it  does  not 
appear  that  the  petitioner  has  ever  an- 
swered the  bill,  or  moved  to  dismiss  it 
for  want  of  equity,  or  sought  relief  in 
any  other  mode  in  the  chancery  court. 
Ex  parte  Hamilton,  51  Ala.  62. 

A  writ  of  prohibition  will  not  be  is- 
sued by  the  supreme  court  except  in  aid 
of  its  appellate  jurisdiction.  Ex  parte 
Hamilton,  51  Ala.  62. 


§  16.  Time  for  Application,  and  Laches. 

See  ante,  ''Presentation  of  Objections 
in   Original  Proceedings,"  §  15. 

Where  a  circuit  judge  grants  habeas 
corpus  on  behalf  of  a  person  restrained 
of  his  liberty,  prohibition  will  not  lie  in 
advance  of  the  hearing  to  restrain  the 
judge  from  discharging  the  prisoner  un- 
der such  writ.  Ex  parte  Brooks,  jl 
Ala.  60. 

§  17.  Parties. 

Upon  application  to  the  supreme  court 
for  prohibition  to  restrain  a  probate 
judge  from  entertaining  jurisdiction  of 
habeas  corpus  proceedings  upon  the  ap- 
plication of  persons  enrolled  under  a 
conscript  law,  the  person  whose  custody 
of  the  conscripts  would  be  interfered 
with  by  the  granting  of  the  habeas  cor- 
pus should  be  the  petitioner.  Ex  parte 
Hill..  38   Ala.   429. 

§  18.  Notice  or  Rule  to  Show  Cause. 

The  usual  practice  on  application  for 
prohibition  against  the  judge  of  an  in- 
ferior court,  on  the  ground  of  want  or 
excess  of  jurisdiction,  is  to  grant  a  rule 
to  show  cause,  and  to  serve  the  same 
on  the  judge,  unless  otherwise  agreed 
upon  between  the  parties.  Ex  parte 
Keeling,  50  Ala.  474. 

W^hen  application  for  a  writ  of  prohi- 
bition is  made  to  a  circuit  judge  in  va- 
cation, a  rule  to  show  cause  should  be 
first  granted,  returnable  to  the  next  term 
of  the  court,  and  should  be  served  on 
the  judge  or  court,  and  on  the  parties; 
and  at  the  next  term,  no  cause  being 
shown  against  it,  a  peremptory  writ  may 
be  issued.     Ex  parte  Boothe,  64  Ala.  312. 

On  application  for  a  writ  of  prohibi- 
tion to  a  judge  of  the  circuit  court  in 
vacation,  a  rule  to  show  cause  may  issue, 
returnable  to  the  next  term  of  the  court, 
which,  being  served  on  the  inferior 
court  or  judge,  and  the  parties  to  be  af- 
fected by  it,  operates  as  a  prohibition 
until  the  further  order  of  the  court.  Ex 
parte   Ray,  45  Ala.  15. 

The  supreme  court  will,  without  a  rule 
nisi,  if  there  has  been  due  notice,  award 
a  writ  of  prohibition  to  prevent  the  en- 
forcement of  a  decree  in  chancery,  in 
favor  of  a  special  administrator  ap- 
pointed   under    Code,    §    2625,    rendered 
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against   the   administrator   in   chief.      £x 
parte  Lyon,  60  Ala.  550. 

Where,  on  the  filing  of  an  application 
for  a  writ  of  prohibition,  a  rule  nisi  is 
granted,  it  is  no  objection  to  the  judg- 
ment granting  such  rule  nisi  that  it  con- 
tains an  order  prohibiting  the  respond- 
ents from  doing  the  acts  complained  of 
in  the  application  until  the  final  hearing 
of  the  cause,  the  issuance  of  the  rule 
nisi  operating  as  such  a  prohibition  un- 
til the  further  order  of  the  court.  Ex, 
parte  Campbell,  30  So.  '  385,  130  Ala. 
171. 

$  19.  Scope  of  Inquiry  and  Powers  of 
ConrL 

The  question  of  the  validity  of  a  stat- 
ute which  has  been  expressly  repealed 
is  a  moot  one,  and  will  not  be  consid- 
ered on  application  for  a  writ  of  prohi- 
bition. Ex  parte  Pcrryman,  46  So.  866, 
156  Ala.   625. 

i  so.  Hearing  and  Determination. 

On  an  application  to  the  supreme 
court  for  a  prohibition  or  other  remedial 
writ,    to    vacate    certain    orders    of    the 


chancery  court,  in  the  appointment  of  a 
receiver,  and  the  imprisonment  of  the 
petitioner  for  contempt  of  court,  in  re- 
fusing to  pay  over  to  the  receiver  cer- 
tain moneys  in  his  hands,  the  bill  will 
not  be  examined  and  construed  with  the 
same  degree  of  strictness  as  to  technical 
accuracy  as  on  demurrer,  if  it  shows  that 
the  court  had  jurisdiction  of  the  parties 
and  the  subject-matter,  although  defec- 
tive in  some  matter  which  might  be  sup- 
plied by  amendment,  it  will  be  held  suf- 
ficient, and  a  prohibition  will  not  be 
awarded.     Ex  parte   Walker,  25  Ala.  81. 

§  21.  Appeal  and  Error. 

Under  the  provisions  of  the  statute- 
authorizing  appeals  \o  the  supreme 
court  "from  a  judgment  of  judges  of 
the  circuit  courts  and  city  courts  on  ap- 
plication for  writs  of  certiorari,  *  *  * 
mandamus  and  other  remedial  writs," 
upon  certain  conditions  therein  specified 
(Code,  §  431),  an  appeal  will  lie  from  a 
judgment  of  the  judge  of  the  city  court 
granting  a  rule  nisi  on  an  application  for 
a  writ  of  prohibition.  Ex  parte  Camp- 
bell,  30   So.   385,   130   Ala.   171. 


Prolicide. 

See  the  titles  ABORTION;  HOMICIDE. 

Promise. 

Stt  the  titles  ASSUMPSIT,  ACTION  OF;  BREACH  OF  MARRIAGE  PROM- 
ISE; CH\TTEL  MORTGAGES;  CONTRACTS;  FALSE  PRETENSES; 
FIL\UDS,   STATUTE  OF;  LIMITATION  OF  ACTIONS. 

Promise  of  Marriage. 

See  the  title  BREACH  OF  MARRIAGE  PROMISE. 

Ptomissory   Notes. 

See  the  title  BILLS  AND  NOTES. 

Ptomoters. 

See  the  title  CORPORATIONS. 


Ptomulgation   of   Statute. 

See  the  title  STATUTES. 


Proof. 

See  the  titles  CRIMINAL  LAW;  DEPOSITIONS;  DISCOVERY;  EVIDENCE; 
WITNESSES.  As  to  proof  in  particular  actions  and  proceedings,  of  particular  claiiiu» 
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Ptoper  Names. 

See  the  title  NAMES. 
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See  the  titles  EQUITY;  PARTIES. 
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§  4.  Ownership  and  Incidents  Thereto. 
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§  7.  Seisin  or  Possession  and  Incidents  Thereof. 

Cross  References, 
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§  1.  Distinction  between  Real  and  Per- 
sonal Property. 

See  post,  "In  General,"  §  2;  "Conver- 
sion or  Change  of  Form,"  §  3. 


§  8. 


In  GeneraL 


Standing  timber  is  a  part  of  the  land. 
Mt.  Vernon  Lumber  Co.  v.  Shepard,  180 
Ala.   148,  60  So.  825. 

Ordinarily  the  term  ''personal  prop- 
erty" includes  money,  goods,  chattels, 
etc.  Bromberg  r.  McArdle,  172  Ala.  270, 
55  So.  805. 

While,  in  an  action  for  trespass  and 
for  the  statutory  penalty  for  cutting 
trees,  ownership  or  title  to  land  may  be 
inquired  into,  such  is  not  true  as  to 
purely  personal  actions,  such  as  trover, 
detinue,  assumpsit,  replevin,  etc.  Aid- 
rich  Mining  Co.  v.  Pearce,  52  So.  911, 
169  Ala.   161. 


§  8.  <— ^  Conversion  or  Change  of  Form. 

When  any  part  of  the  freehold,  such 
as  coal,  minerals,  sand,  gravel,  crops,  or 
fixtures,  etc.,  are  severed  from  the  free- 
hold, they  become  personalty,  and  an 
action  of  trover,  detinue,  or  other  per- 
sonal action  may  be  brought  to  recover 
the  property  as  a  chattel,  or  for  dam- 
ages for  the  conversion.  Aldrich  Min- 
ing Co.  V.  Pearce,  52  So.  911,  IM  Ala. 
161. 

§  4.  Ownership  and  IncidentsTliereof. 

The  word  "ovmer"  is  not  infrequently 
used  to  describe  one  who  has  dominion 
over  a  thing,  the  title  to  which  is  in  an- 
other. Robinson  v.  State,  7  Ala.  App. 
172,  62  So.  303;  Johnson  r.  State,  1  Ala. 
App.  148,  55  So.  268;  Lockhart  r.  State, 
6  Ala.  App.  61,  60  So.  591. 

The  ownership  of  land  extends  "usu- 
que  ad  coelum,"  and  the  owners  are  cn- 
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titled  as  incident  of  ownership  to  the 
flow  of  pure  air  within  such  limits.  Ro- 
mano V,  Birmingham  R.,  etc.,  Co.,  193 
.\la,  336,  ea  So.  677. 

Title  to  land  always  gives  construc- 
ti7e  possession  to  the  holder  thereof,  in 
the  absence  of  actual  possession  in  an- 
other. Moore  v.  Empire  Land  Co.,  181 
Ala.  344,  61  So.  940. 

There  is  and  must  be  title  to  all  things 
real  or  personal  if  once  subjected  to 
ownership,  as  in  absence  of  a  taker,  on 
decease  of  the  owner,  property  escheats 
to  the  state.  Southern  Hardware,  etc., 
Co.  r.  Lester,  166  Ala.  86,  53  So.  328. 

Title  may  be  of  several  kinds;  among 
them,  absolute,  conditional,  equitable, 
and  legal.  Southern  Hardware,  etc.,  Co. 
V.  Lester,  166  Ala.  86,  52  So.  328. 

§  5.  Tenure  of  Real  Property. 

Where  C.  gave  a  deed  of  land  to  his 
daughter,  and  a  bank,  a  creditor  of  C, 
attacked  it,  had  the  land  sold  on  execu- 
tion against  C,  and,  after  recovering  it 
in  ejectment,  sold  it  to  the  husband  of 
C's  daughter,  his  purchase  did  not  oper- 
ate as  a  ratification  of  C's  deed,  as  he 
acquired  title  through  a  source  hostile 
to  said  deed,  and  which  was  based  on 
invalidity  of  said  deed.  Coulson  v. 
Scott,  52  So  •496,  167  Ala.   606. 

§  6^  Evidence  as  to  Title. 

The  owner  of  land  is  presumed  to  be 
the  owner  of  timber  thereon.  Williams 
i\  Lyon,  181  Ala.  531,  61  So.  299. 


Possession  of  personal  property  is 
prima  facie  evidence  of  title  thereto. 
Turnipseed  v.  Burton,  4  Ala.  App.  618, 
58  So.  959;  Cobbs  v.  Bryant,  86  Ala.  316, 
5  So.  586. 

In  an  action  against  a  railroad  com- 
pany for  the  killing  of  plaintiff's  horse, 
evidence  that  witness  saw  signs  of  blood 
and  hair  on  the  track,  and  that  the  hair 
looked  like  that  of  "plaintiff's  horse," 
was  some  evidence  of  plaintiff's  owner- 
ship of  the  mare  admitted  to  have  been 
injured.  Southern  Ry.  Co.  v.  Pogue,  40 
So.   565,   145   Ala.   444. 

An  execution  being  levied  on  a  slave 
as  the  property  of  A.  was  claimed  by 
B.,  who  proved  a  loan  of  the  slave  to 
A.,  it  was  held  that  the  proof  by  B.  that 
a  house  lot  on  which  A.  resided  had  been 
conveyed  to  him  (B)  was  wholly  irrele- 
vant.    Beall  V.  Ledlow,  14  Ala..  523.     . 

§  7.  Seisin  or  Possession  and  Incidents 
Thereof. 

In  the  absence  of  actual  possession  of 
land,  the  possession  follows  the  legal  ti- 
tle. Ladd  V.  Powell,  39  So.  46,  144  Ala. 
408. 

It  is  presumed  that  one  having  pos- 
session of  the  surface  of  land  also  has 
possession  of  the  subsoil,  and  such  pre- 
sumption is  strengthened  where  he  takes 
possession  under  an  instrument  which 
purports  to  convey  the  entire  estate. 
Vandegrift  v.  Southern  Mineral  Land 
Co.,  51  So.  983,  166  Ala.  312. 


Propositions  of  Law. 

See  the  titles  APPEAL  AND  ERROR;  TRIAL. 

Propounding   WOl. 

See  the  title  WILLS. 

Proprietary  Grants. 

See  the  titles  COMMON  LANDS;  PUBLIC  LANDS. 

Proprietary   Rights. 

See  the  title  CHATTEL  MORTGAGES. 


Proprietors. 

See  the  titles  PROPERTY;  PUBLIC  LANDS. 


Prdiecudiig   Attorneys. 

See  the  title  DISTRICT  AND  PROSECUTING  ATTORNEYS. 

Prosecutors. 

See  the  titles  ADULTERY;  BASTARDS;  COSTS;  CRIMINAL  LAW;  FALSE 
IMPRISONMENT;  INDICTMENT  AND  INFORMATION;  INTOXICATIXG 
LIQUORS;  MALICIOUS  PROSECUTION;  PENALTIES. 


Prospectiye  Damages. 

See  the  title  DAMAGES. 

Prospectiye  Laws. 

Sec  the  titles  CONSTITUTIONAL  LAW;  STATUTES. 

Prospectus. 

Sec  the  title  CORPORATIONS. 


PROSTITUTION. 

§  1.  Nature  and  Elements  of  Offenses. 
§  2.  Indictment  or  Information. 
§  3.  Evidence. 

Cross  References, 
See  the  titles  ABDUCTION;    DISORDERLY  HOUSE;    LEWDNESS. 


§  1.  Nature  and  Elements  of  Offenses. 

A  "prostitute"  is  a  female  given  to 
indiscriminate  lewdness  for  gain.  In  its 
most  general  sense,  prostitution  is  the 
setting  one's  self  to  sale,  or  to  devoting 
to  infamous  purposes  what  is  in  one's 
power.  In  its  more  restricted  sense,  it 
is  the  practice  of  a  female  offering  her 
body  to  an  indiscriminate  intercourse 
with  men.  Haygood  v.  State,  98  .A>la. 
61,   13   So.   325. 

A  woman  who  strolls  the  streets  at 
night,  for  the  unlawful  purpose  of  pick- 
ing up  men  for  lewd  purposes,  whether 
for  gain  or  not,  is  a  night-walker,  and 
is  indictable  at  common  law.  Stokes  r. 
State,  92   Ala.   73,  9   So.  400. 

§  2.  Indictment  or  Information. 

Charging  that  the  accused  is  a  com- 
mon night-walker,  without  averring  an 
unlawful  motive  or  purpose,  does  not  al- 


lege a  crime.     Thomas  v.  State«  55  Ala. 
260. 

At  common  law,  a  night-walker  was 
held  to  be  a  suspected  person,  rather 
than  a  criminal,  and  might  be  arrested, 
and  kept  in  custody  until  the  next  morn- 
ing, and  then  taken  before  a  magistrate 
for  examination,  and  required  to  find 
sureties  for  good  behavior;  but  was  not 
indictable,  unless  uppn  the  further 
charge  of  some  unlawful  purpose  or  in- 
tent; and  this  principle  of  the  common 
law,  in  the  ai)sence  of  a  statute  changing 
it,  is  of  force  here.  Thomas  %\  State,  .>j 
Ala.   260. 

''Persons  who  eavesdrop  men's  houses, 
*to  hearken  after  discourse,  and  there- 
upon to  frame  slanderous  and  mischie- 
vous tales,'  'to  cast  men's  gates,  carts,  and 
the  like,*  are  night-walkers.  Thomas  :•. 
State,  55  Ala.  260,"  Stokes  r.  State,  y: 
Ala.  73,  9  So.  400,  401. 
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§  S.  Evidence. 

On  a  trial  for  night-walking,  evidence 
that  defendant  had  been  seen  at  night 
talking  to  men  at  a  certain  bar,  and  that 
the  wom^n  who  visited  the  bar  were 
prostitutes,  is  admissible,  though  the 
proprietor  of  the  bar  also  had  a  general 
grocery  store  under  the  same  roof,  and 
other  people  went  there  besides  prosti- 
tutes. Williams  v.  State,  98  Ala.  52,  13 
So.  333. 

On  a  trial  for  night-walking,  evidence 
that  defendant  had  been  seen  on  the 
street  late  at  night,  coming  from  a  sa- 
loon frequented  by  prostitutes,  and  had 
also  been  seen,  but  not  accompanied  by 
a  man,  comings  from  a  dance  attended  by 


"tough"  people,  and  that  she  had  once 
been  seen  standing  on  a  corner  near  the 
saloon,  talking  to  a  man,  is  admissible. 
Williams  v.  State,  98  Ala.  52,  13  So.  33d. 
On  a  trial  for  night-walking,  evidence 
that  defendant  and  another  girl  had  been 
found  in  bed  with  a  man  was  admissi- 
ble. Williams  v.  State,  98  Ala.  52,  13 
So.    333. 

On  trial  of  an  indictment  for  keeping 
a  bawdy-house  and  for  vagrancy,  the  ac- 
cused, in  rebuttal  of  facts  proved  show- 
ing that  she  was  a  common  prostitute, 
may  prove  that  her  physical  condition 
rendered  prostitution  improbable,  if  not 
impossible.     Toney  v.   State,  60  Ala.  97. 


Protettation* 

See  the  title  PLEADING. 

Province  to  Court  and  Jury. 

See  the  titles  CRIMINAL  LAW;  TRIAL;  and  other  appropriate  specific  titles. 

Provisional  Remediet. 

See  the   titles   ARREST;   ATTACHMENT;   BAIL;   GARNISHMENT;   INJUNC- 
TION; NE  EXEAT;  RECEIVERS. 

Provisos* 

See  the  titles  BILLS  AND  NOTES;  CONSTITUTIONAL  LAW;  CONTRACTS; 
DEEDS;  STATUTES;  WILLS.  As  to  negativing  in  pleading,  see  the  titles  IN- 
DICTMENT AND  INFORMATION;  PLEADING. 

Provocation. 

As  to  provocation  as  a  defense,  sec  the  titles  ASSAULT  AND  BATTERY; 
BREACH  OF  THE  PEACE;  DISORDERLY  CONDUCT;  DIVORCE;  HOMI- 
CIDE; LIBEL  AND  SLANDER;  WEAPONS. 

Proximate  Cause. 

See  the  titles  CARRIERS;  COLLISION;  DAMAGES;  J)EATH;  HIGHWAYS; 
HOMICIDE;  INSURANCE;  MASTER  AND  SERVANT;  NEGLIGENCE;  RAIL- 
ROADS; STREET  RAILROADS. 

Public  Acts. 

See  the  title  STATUTES. 
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Public  Administraton. 

See    the    titles    EXECUTORS    AND    ADMINISTRATORS;    GUARDIAN    AND 

WARD;  INSANE  PERSONS. 


«  Public  Aid. 

See  the  titles  BRIDGES;  CHARITIES;  CONSTITUTIONAL  LAW;  MUNICI- 
PAL CORPORATIONS;  RAILROADS;  SUBSCRIPTIONS;  TOWNS;  WATERS 
AND  WATERCOURSES. 

Public  Amutements. 

See  the  title  THEATERS  AND  SHOWS. 


Public  Assemblage. 


See   the   titles   CONSTITUTIONAL   LAW;    DISTURBANCE    OF    PUBLIC  AS- 

SEMBLAGE. ' 


PuUication. 

See  the  titles  LIBEL  AND  SLANDER.  As  to  advertisement  of  lost  instru- 
ment by  publication,  see  the  title  LOST  INSTRUMENTS.  As  to  effect  of  purchase 
of  negotiable  note  after  publication  of  loss,  see  the  title  BILLS  AND  NOTES. 
As  to  injunction  against  publication,  see  the  title  INJUNCTION.  As  to  publication 
of  delinquent  tax  list,  see  the  title  TAXATION.  As  to  publication  of  notice  of  ju- 
dicial sale,  see  the  title  JUDICIAL  SALES.  As  to  printed  publication  as  evidence. 
see  the  titles  CRIMINAL  LAW;  EVIDENCE.  As  to  the  service  of  notice  by  pub- 
lication, see  the  title  NOTICE.  As  to  service  of  process  in  general  by  publication, 
see  the  title  PROCESS. 

Publication  Process. 

See  the  title  PROCESS,  and  other  appropriate  specific  titles. 


Public  Auction* 

See  the  title  AUCTIONS  AND  AUCTIONEERS. 


Public  Bufldings. 

See  the  titles  COUNTIES;  HOSPITALS;  MUNICIPAL  CORPORATIONS;  POST 

OFFICEj  SCHOOLS  AND  SCHOOL  DISTRICTS. 


Public  Contracts. 

See  the  titles  BRIDGES;  COUNTIES;  DRAINS;  HIGHWAYS;  MUNICIPAL 
CORPORATIONS;  SCHOOLS  AND  SCHOOL  DISTRICTS;  TOWNS.  See.  also, 
the  title  CONTRACTS. 
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Public  Corpomtions. 

See  the  titles  COUNTIES;   MUNICIPAL  CORPORATIONS;   SCHOOLS  AND 

SCHOOL  DISTRICTS;  TOWNS. 


Public  Debt 

See  the   titles   COUNTIES;   MUiNICIPAL  CORPORATIONS;   SCHOOLS  AND 

SCHOOL  DISTRICTS;  STATES;  TOWNS. 


PuUic  Defamatidn. 

See  the  titles  DIVORCE;  LIBEL  AND  SLANDER. 

Public  Documents* 

See  the  titles  CRIMINAL  LAW;  EVIDENCE. 

Public  Domain. 

Sec  the  title  PI5BLIC  LANDS. 

Public  Easements. 

See  the  titles  DEDICATION;  FISH;  HIGHWAYS;  NAVIGABLE  WATERS. 

Public  Enemy. 

See  the  title  WAR. 

Public   Funds. 

See  the  titles  COUNTIES;  COURTS;  DEEDS;  MUNICIPAL  CORPORATIONS; 

SCHOOL  AND  SCHOOL  DISTRICTS;  TOWNS. 

Public  Grant. 

See  the  titles  FRANCHISES;  MINES  AND  MINERALS;  PUBLIC  LANDS;  WA- 

TERS  AND  WATERCOURSES. 

Public  Grounds. 

See  the   titles  CEMETERIES;  COMMON   LANDS;   COUNTIES;   MUNICIPAL 

CORPORATIONS. 

Public  Highways. 

See  the  titles  BRIDGES;  HIGHWAYS;  MUNICIPAL  CORPORATIONS. 
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Public  Improvemento. 

Sec  the  titles  BRIDGES;  CONSTITUTIONAL  L-AW;  COUNTIES;  DRAINS; 
HIGHWAYS;  MUNICIPAL  CORPORATIONS;  NAVIGABLE  WATERS; 
SCHOOLS  AND  SCHOOL  DISTRICTS;  TAXATION;  WHARVES. 


PuUic  Indecency. 

See  the  title  OBSCENITY. 

Public   Institution* 

See  the  titles  CHARITIES;  COLLEGES  AND  UNIVERSITIES;  PAUPERS; 
POST  OFFICE;  PRISONS;  REFORMATORIES;  SCHOOLS  AND  SCHOOL  DIS- 
TRICTS. 


PUBUC  LANDS. 

I.  Gtovemment  Ownership. 

§  L  What  Are  Lands  of  the  States. 

§  2.  Governmental  Authority  and  Control. 

§  3.  Trespasses  in  General. 

§  4.  Cutting  and  Removing  Timber. 

§  5.  Making  Bricks. 

n.  Snrvej  and  Disposal  of  Lands  of  United  States. 

(A)  Surveys. 

§  6.  Method  and  Sufficiency. 

§  7.  Operation  and  Effect  in  General. 

(B)  Entries,  Sales,  and  Possessory  Rights. 
§    8.  Lands  Subject  to  Entry. 

§    9.  Rights  Acquired  by  Occupancy. 

§  10.  Rights  Acquired  by  Entry  in  General. 

§  11.  Sales. 

§  12.  Pre-emption. 

§  13.  Homestead. 

§  14.  Evidence. 

(C)  Donations  and  Boundary  Lands. 

§  15.  Particular  Grants  and  Donations. 
§  16.  Bounty  Land  Warrants. 

(D)  School  and  University  Lands. 

§  17.  Effect  of  Reservation  and  Grant  to  State  in  General. 

§  18.  Lands  Included. 

§  19.  Indemnity  and  Lieu  Lands. 

§  20.  Sale  and  Conveyance  by  State. 

§  20  (1)  In  General. 

§  20  (2)  Lands  Subject  to  Sale  and  Conditions  Precedent. 
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§  20  (3)  Petition,  Vote,  or  Consent  of  Inhabitants  or  Public 

Officers. 
§  20  (4)  Price  and  Pa)rment  or  Recovery  Thereof. 
§  20  (5)  Default,  Forfeiture,  and  Resale. 
§  20  (6)  Patents. 

§  20  (7)  Title  and  Rights  of  Purchaser  and  Adverse  Claims. 
§  20  (8)  Cancellation  of  Sale. 
§  21.  Leases  by  State. 

(E)  Swamp  and  Overflowed  Lands. 

§  22.  Sale  and  Conveyance  by  State  or  County. 

(F)  Grants  to  States  for  Internal  Improvements. 
§  23.  Sale  and  Conve)rance  by  State. 

(G)  Grants  in  Aid  of  Railroads. 

§  24.  Construction  and  Operation  of  Grant  to  State. 

§  25.' Title  and  Rights  of  State. 

§  26.  Grant  by  State  to  Railroad  Company. 

§  27.  Vesting  of  Title  in  Railroad  Company. 

§  28.  Lands  Included  in  Grant. 

§  29.  Survey,  Selection,  and  Certification  of  Lands. 

§  30.  Transfer  of  and  Succession  to  Right  to  Lands. 

§  31.  Conditions  of  Grant. 

§  32.  Construction  and  Operation  in  General. 

§  33.  Forfeiture  and  Revocation  of  Grant. 

§  33  (1)  In  General. 

§  33  (2)  Effect  of  Forfeiture  and  Disposition  of  Lands  For- 
feited. 
§  34.  Purchasers  from  Company. 
§  35.  Mortgages  by  Company. 
§  36.  Conflicting  Grants. 
§  37.  Grant  of  Right  of  Way. 
(H)  Proceedings  in  Land  Office. 

§  38.  Authority  and  Duties  of  Officers  in  General. 

§  39.  Mode  and  Rules  of  Procedure  in  General. 

§  40.  Cancellation  of  Entries,  Receipts,  Certificates,  and  Warrants. 

§  41.  Determination  of  Adverse  Claims. 

§  42.  Conclusiveness  and  Effect  of  Decisions. 

§  43.  In  General. 

§  44.  Registers  and  Receivers. 

§  45.  Secretary  of  the  Interior. 

(I)  Patents. 

§  46.  Right  to  and  Necessity  for  Patent  in  General. 

§  47.  Delivery  and  Acceptance. 

§  48.  Requisites  and  Validity. 

§  49.  Construction  and  Operation  in  General. 

§  49  (1)  In  General. 

§  49  (2)  Relation  Back. 

§  49  (3)  Property  Included. 
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§  49  (4)  Conditions  and  Exceptions. 

§  49  (5)  Patent  Issued  after  Death  of  Settler, 

§  49  (6)  Presumptions  as  to  Issuance  and  Validity. 
§  50.  Conclusiveness. 

§  51.  In  General. 

§  52.  Collateral  Attack. 

(J)  Remedies  in  Cases  of  Fraud,  Mistake,  or  Trust. 

§  53.  Relief  to  Claimant  of  Land. 
(K)  Conveyances,  Contracts,  and  Exemptions. 

§  54.  Assignments  and  Transfers  of  Rights  in  General. 

§  54  (1)  In  General. 

§  54  (2)  Homestead  Right. 

§  54  (3)  Form  and  Requisites  of  Transfer  or  Assignment 
§  55.  Mortgages. 
§  56.  Sale  of  Improvements. 
§  57.  Bona  Fide  Purchasers. 
§  58.  Validity  of  Contracts. 

§  58  (1)  Contracts  Stifling  Competition  at  Public  Sale. 

§  58  (2)  Contracts  Relating  to  Sale  or  Assignment  of  Pre- 
emption Rights. 

§  58  (3)  Contracts  Retracting  Entry  of  Land  under  Gradua- 
tion Act. 

§  58  (4)  Contracts  Relating  to  Homestead. 
§  59.  Rescission  of  Contract. 
§  60.  Exemption  of  Lands  from  Liability  for  Debts. 

m.  Oolonial  and  Proprietary  Orants. 

§  61.  Colonial  Charters  and  Grants  from  the  Crown. 

§  62.  Grants,  Concessions,  and  Patents  from  Colonial  Governments  or 

Proprietors. 
§  63.  Perfection  and  Confirmation  of  Title. 

[V.  Spanish,  Mexican,  French,  and  Russian  Orants. 

§  64.  Recognition  and  Enforcement  by  United  States  in  General. 

§  65.  Power  to  Make  in  General. 

§  66.  Proceedings  to  Obtain  in  General. 

§  67.  Construction  and  Operation  in  General. 

§  68.  Lands  Included. 

§  69.  Confirmation  by  Government  Making  Grant. 

§  70.  Record  and  Evidence  of  Grant. 

§  71.  Confirmation  by  Act  of  Congress  or  State. 

§  72,  Powers  of  and  Proceedings  in  Land  Office. 

§  73.  Determination  of  Claims  by  Courts  in  General. 

§  74.  Commissioners  to  Determine  and  Settle  Claims. 

§  75.  Proceedings   and   Determination. 

§  76.  Location  and  Survey  on  Confirmation  or  Precedent  Thereto. 
§  77.  Patent  in  Confirmation  of  Grant. 
§  78.  Title  and  Rights  Acquired. 
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§  78  (1)  By  Gr^nt   from  Former  Govenmient. 

§  78  (2)  By  Confirmation  or  Rejection  of  Claim. 

§  78  (3)  In  General. 

§  78  (4)  Claims  of  Third  Persons  and  Priorities. 

§  78  (5)  Persons  Benefited. 

§  78  (6)  .  Lands  Included. 

7.  Titles  Derived  from  Indians. 

§  79.  Acquisition  and  Perfection  of  Title. 

Cross  References. 

Sec  generally  the  titles  ADVERSE  POSSESSION;  EJECTMENT;  EXECU- 
TORS AND  ADMINISTRiVTORS;  MINES  AND  MINERALS;  TRESPASS  TO 
TRY  TITLE. 


L  GOVERNMENT   OWNERSHIP. 

{  1.  What  Are  Lands  of  the  SUtes. 

Effect  of  Act  of  Congress  Authorising 
Reservation  to  State. — The  acts  of  con- 
gress approved  April  20,  1818,  and  March 
3,  1817,  authorizing  the  reservation  of 
ten  sections  in  any  one  land  district,  in 
the  Alabama  and  Mississippi  territories, 
for  the  purpost  of  laying  out  and  estab- 
lishing towns  thereon,  did  not  give  any 
title  or  interest  in  the  sections  so  re- 
served to  the  state  of  Alabama,  or  the 
towns  built  upon  them.  City  of  Tuscum- 
bia  r.  Lindsay,  46  Ala.  .581;  Wood  r. 
Pittman,  113  Ala.  «07,  20  So.  972. 

§  S.  Governmental   Authority  and   Con- 
trol 

Power  of  Sute  as  to  United  SUtes 
Lands. — The  state  may  not  make  laws 
disposing  of  the  title  to  the  public  lands 
of  the  United  States  or  laws  by  which 
a  patent  of  the  United  States  may  be 
impeached  or  avoided.  Birmingham 
Coal,  etc,  Co.  v,  Arnett,  181  Ala.  621,  62 
So.  26. 

{  S.  Trespasses  in  GeneraL 

Ejectment  by  State  for  Land  of  Six- 
teenth Sections. — Code,  §  960,  cl.  2,  pro- 
vides that  the  county  superintendent  of 
education  shall  examine  into  the  condi- 
tion of  the  sixteenth  section  lands  un- 
sold in  his  county,  and  authorizes  him 
in  the  name  of  the  state  for  the  use  of 
the  township  to  sue  for  possession  of 
such  lands  against  trespassers.  Held, 
that,  under  such  clause,  the  state  might 
maintain  ejectment  for  lands  constituting 
the  sixteenth  sections,  which  it  holds  in 


trust  for  the  several  townships  of  the 
state.  Gaston  v.  State,  88  Ala.  459,  7 
So.  340. 

§  4.  Cutting  and  Removing  Timber. 

Right  to  Timber  Cut— Boards,  rails 
and  bricks,  cut  and  made  from  the  soil 
of  land  belonging  to  the  United  States* 
and  appropriated  by  the  maker,  do  not 
pass  to  one  who  subsequently  purchases 
the  land  from  the  United  States,  al- 
though the  severed  chattels  are  remain- 
ing on  it;  and  the  maker  may  maintain 
trover  for  their  conversion  by  the  per- 
son who  thus  becomes  the  owner  of  the 
land,  he  showing  no  connection  between 
himself  and  the  United  States  with  re- 
spect to  the  severed  chattels.  Carpenter 
V,  Lewis,  6  Ala.  682,  cited  in  note  in  70 
L.   R.  A.  879. 

§  5.  Making  Bricks. 

A  person  cutting  and  making  boards, 
rails,  and  bricks,  from  the  soil  of  land 
of  the  United  States,  is  entitled  to  the 
same  as  personal  property,  as  against  a 
subsequent  purchaser  of  the  land  from 
the  United  States.  Carpenter  v.  Lewis, 
6  Ala.  682. 

II.     SURVEY    AND    DISPOSAL    OF 
LANDS  OF  UNITED   STATES. 

(A)  SURVEYS. 

§  6.  Method  and  Sufficiency. 

Construction  of  Act  Relating  to  Divi- 
sion of  Fractional  Sections. — The  act  of 
congress  of  1820,  in  respect  to  the  divi- 
sion of  fractional  sections,  is  not  to  be 
construed  as  inoperative  in  requiring 
those  that  contain   more  than   160  acres 
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to  be  so  divided  in  all  cases  as  to  make 
half  quarter  sections,  though  its  length 
and  breadth  admits  of  the  formation  of 
several.     Brown  v.  Hunt,  4  Ala.  129. 

Division     of     Quarter     Sections     by 

Stream, — The  act  of  congress  of  April 
24,  1820,  requires  that  fractional  sections 
containing  upwards  of  160  acres  should 
be  divided  as  nearly  as  practicable  into 
half  quarter  sections  by  running  the 
lines  north  and  south  (2  Stat.  566),  and 
east  and  west  according  to  the  instruc- 
tions of  the  secretary  of  the  treasury 
(Pub.  Land  Laws,  pt.  2,  p.  810).  Held, 
that  when  the  course  of  a  running  stream 
through  a  fractional  section  prevents  the 
subdivision  of  the  quarter  sections  into 
80-acre  tracts,  the  subdivision  of  a  quar- 
ter section  by  the  United  States  surveyor 
into  two  tracts  divided  by  the  stream  is 
not  in  contravention  of  the  act.  Stein  v. 
Ashby,  24  Ala.  521. 

I  7.  Operation  and  E£Eect  in  General. 

Effect  as  to  Comers  of  Quarter  Sec- 
tions.— The  United  States,  in  providing 
for  the  survey  of  the  public  domain,  es- 
tablished the  rule  that  sections  of  land 
that  should  be  held  to  contain  the  exact 
quantity  returned  by  the  surveyor  gen- 
eral, so  that  the  corner  bdunds  of  sec- 1 
tions  fixed  by  such  survey  can  not  be  re- 
moved. Under  that  rule,  the  purchaser 
of  a  section  will  take  such  quantity  of 
land  as  is  contained  within  the  boundary 
lines  established  by  the  survey,  whether 
they  contain  more  or  less  than  the  quan- 
tity returned;  but  the  purchaser  of  an 
aliquot  part,  or  of  aliquot  parts,  of  a  sec- 
tion, will  take  the  same  part  or  parts  of 
the  actual  quantity;  the  intermediate 
bounds  between  the  corners  of  the  sec- 
tions not  being  considered  as  fixed. 
Walters  v.  Commons,  2  Port.  38.  See 
the  title  BOUNDARIES. 

Apportionment  of  Deficiency  between 
Quarter  Section  and  Residuary  Fraction. 
— Where  a  fractional  section  has  been 
subdivided  under  the  act  of  congress  of 
April  5,  1832,  and  the  rules  and  regula- 
tions prescribed  in  conformity  therewith 
by  the  secretary  of  the  treasury,  A  defi- 
ciency in  the  contents  of  the  section 
must,  as  between  a  quarter  section  and 
a  residuary  fraction,  fall  entirely  on  the 
latter,   and   can   not   be   apportioned   be- 


tween  tham.     Wharton  v,  Littlefield,  30 
Ala.   245. 

Patent  Designated  as  Quarter  Section 
but  Containing  Less  by  Description  of 
Quantity. — Where  a  patent  described  the 
land  conveyed  by  it  thus,  "the  south- 
west quarter  of  section  twenty-two,  etc., 
containing  ninety-two  acres  and  sixty- 
seven  hundredths  of  an  acre,  according 
to  the  official  plot  of  the  survey  of  the 
said  lands  returned  to  the  General  Land 
Office,  by  the  Surveyor  General:"  Held, 
that  ninety-two  •  67-100  acres,  as  indicated 
by  the  subdivision  marked  on  the  "official 
plot,"  was  all  that  could  be  claimed  under 
the  patent.     Brown  v.   Hunt,  4  Ala.  129. 

(B)     ENTRIES,    SALES,    AND    POS- 
SESSORY RIGHTS. 

§  8.  Lands  Subject  to  Entry. 

The  right  to  enter  land  under  the 
pre-emption  law  does  not  depend  on  the 
fact  that  the  land  has  been  exposed  to 
public  sale;  and  the  fact  that  the  com- 
missioner of  the  general  Jand  office  had 
cumulated  his  instructions  for  the  sale 
of  the  land  does  not  vitiate  the  entry. 
Saltmarsh  v,  Crommelin,  39  Ala.  54. 

After  the  location  of  an  Indian  res^ 
ervee  under  thq  treaty  of  March  24,  1832, 
no  valid  entry  on  the  land  embraced 
therein  could  be  made,  and  a  patent  is- 
sued on  such  entry,  as  against  the  res- 
ervee  or  those  claiming  under  him,  was 
void.  Stephens  v.  Westwood,  20  Ala,  275; 
S.  C,  25  Ala.  716. 

Instruction  Assuming  All  Public  Land 
Subject  to  Entry. — In  an  action  for  the 
breach  of  a  bond  to  convey  public  land 
located  in  a  sister  state  as  soon  as  the 
obligor  could  procure  title  thereto,  an 
instruction  which  assumes  that  all  public 
land  is  subject  to  entry  is  erroneous;  it 
being  a  mistake  to  suppose  that  all  va- 
cant public  land,  without  regard  to  time, 
place,  or  other  circumstance,  can  be  en- 
tered in  the  land  office,  and  the  court  be- 
ing unable  to  judicially  know  when  a 
particular  tract  of  public  land  located  in 
another  state  may  be  subject  to  entry. 
Garnet  t  v.  Yoe,  17  Ala.  74. 

§  9.  Rights  Acquired  by  Occupancy. 

Rights  of  Settlers  under  Act  of  1M7— 
Effect  of  Certificate  of  Bounty  X«and 
Claimant. — The  proviso  to  the  act  of  con- 
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gress  of  February  11,  1847,  conferring 
bounty  land  on  soldiers,  was  intended  to 
protect,  not  only  pre-emption  claimants, 
but  all  those  who  had  actually  settled 
and  cultivated  the  public  lands,  although 
they  might  not  be,  under  the  law,  entitled 
to  pre-emption;  but  if  the  bounty  land 
claimant  obtains  a  certificate,  the  settler 
can  not  defeat  his  title,  and  obtain  pos- 
session by  ejectment.  Cruise  v.  Riddle, 
n  Ala.  791. 

Nature  of  Tenancy  by   Occupancy.  — 

The  occupancy  of  the  public  lands  of  the 
United  States  constitutes,  at  least  so  far 
as  trespasses  by  a  stranger  are  con- 
cerned, a  tenancy  at  will,  and  not  a  ten- 
ancy from  year  to  year.  ^Duncan  v.  Potts, 
5  Stew.  &  P.  82. 

§  10.  Rights  Acquired  by  Entry  in  Gen- 
eraL 

Settler  under  French  Emigrant  Act. — 
The  French  emigrant  act  of  congress  of 
March  3,  1817,  authorized  the  secretary 
of  the  treasury  to  contract  for  the  sale 
of  land  with  the  agent  of  the  late  emi- 
grants from  France,  who  had  associated 
together  for  the  purpose  of  forming  a 
settlement  in  the  United  States,  by  virtue 
of  which  an  agreement  was  made  that 
they  should  settle  on  land  and  make  cer- 
tain improvements  within  three  years, 
and,  on  the  performance  of  certain 
further  conditions,  should  receive  the 
fee.  Held,  that  a  settler  under  this 
agreement  might  maintain  trespass 
thereon,  and  a  stranger  to  the  agreement 
could  not  resist  recovery  on  the  ground 
that  the  settler  had  not  performed  the 
conditions.  White  v.  St.  Guirons,  Minor 
331. 

Power  of  United  States  to  Convey 
Where  Equity  of  Locator  Incomplete. — 
Until  the  equity  of  the  locator  of  public 
lands  becomes  complete,  the  United 
States  can  convey  by  patent  or  grant  by 
act  of  congress  the  legal  title  to  a  stran- 
ger. Price  V,  Dennis,  49  So.  248,  IW  Ala. 
S25. 

Possession  and  improvement  as  subject 
to  levy,  see  the  title  EXECUTION. 

§  11.  Sales. 

Validity  of  Sale  Made  in  Accordance 
with  Instruction  of  Commissioner  of 
Land  Office. — Where  a  commissioner  of 
the  General  Land    Office,   under   the  act 


of  congress  of  August  3,  1846,  which  au- 
thorized said  officer  to  order  into  the 
market  all  lands  of  a  certain  class  which 
in  his  judgment  it  would  be  proper  to 
expose  for  sale,  instructs  land  officers  to 
oflfer  said  lands  for  sale  if  after  exami- 
nation of  the  books  and  maps  in  their 
offices  there  appears  on  them  no  objec- 
tion to  so  doing,  a  sale  made  in  accord- 
ance with  such  instruction  is  valid.  Mc- 
Tyer  v.  McDowell,  36  Ala.  39. 

Right  to  Bring  Trespass  before  Posses- 
sion.— A  purchaser  of  land  from  the 
United 'States  may  maintain  an  action  of 
trespass  quare  clausum  to  recover  dam- 
ages for  injury  done  to  the  premises 
after  his  purchase  and  .previous  to  his 
possession;  and  this  after  the  abandon- 
ment of  the  land  by  the  squatter.  Blev- 
ins  V,  Cole,  1  Ala.  210. 

Nature  of  Title  of  Purchaser  Who  Has 
Paid  Purchase  Money. — ^A  purchaser  of 
public  lands,  who  pays  the  price,  acquires 
the  equitable  title,  and  the  government 
holds  the  legal  title  in  trust,  and  the  state 
may,  as  by  Code  1907,  §  3980,  make  the 
certificate  of  final  payment  from  the 
United  States  Land  Office  evidence  of 
title  in  the  holder  sufficient  to  maintain 
or  defeat  an  action  for  possession  unless 
an  adversary  title  is  shown  by  patent  is- 
sued to  another.  Birmingham  Coal,  etc., 
Co.  V.  Arnett,  181  Ala.  621,  62  So.  26. 

Forfeiture. — All  the  acts  of  congress 
for  the  relief  of  the  purchasers  of  pub-  * 
lie  lands,  expired  on  the  fourth  of  July, 
eighteen  hundred  and  tw.enty-nine;  and 
all  lands  sold  on  credit,  and  not  paid  for 
on  the  fourth  of  October,  eighteen  hun- 
dred and  twenty-nine,  on  that  day,  re- 
verted to  the  United  States:  and  every 
interest  of  a  purchaser,  or  derived  from 
him,  was  at  an  end,  and  a  forfeiture  un- 
der this  and  similar  acts,  requires  no  act 
of  entry  on  the  part  of  the  United  States, 
to  make  it  complete  and  effectual.  Rog- 
ers V,  Rawlings,  8  Port.  325. 

§  12.  Pre-emption. 

Right  of  Heir  Before  Title  Perfected. 
— The  right  to  enter  land,  under  the 
pre-emption  laws  of  congress,  descends 
tc  the  heir  at  law,  if  the  settler  dies  with- 
out performing  the  conditions  imposed  by 
those  laws  and  obtaining  title;  but  the 
heir  can  not  call  upon  the  administrator 
to  pay  the  purchase  money  due  the  gov- 
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ernment,  since  his  intestate  was  under  no 
obligation  to  pay  out  the  land.  Johnson 
V,  Collins,  12  Ala.  322. 

§  18.  Homestead. 

Residence  on  and  Cultivation  of  Land. 
—Under  Rev.  St.  U.  S.  §  2289,  title  to 
land  entered  at  a  reduced  rate  for  a 
homestead  can  not  vest  until  final  certifi- 
cate, after  proof  of  occupation  for  the  pre- 
scribed period  and  nonalienation  during 
that  time.  One  who  merely  entered 
lands  and  paid  entrance  fees  for  a  home- 
stead, without'  residing  thereon  or  culti- 
vating it  for  the  period  prescribed,  and 
during  that  time  alienated  it,  could  not 
acquire  any  title.  Lindsey  v.  Veasy,  62 
Ala.  421. 

Title  Can  not  Inure  to  Benefit  or  in 
Trust  for  Another.— Under  Rev.  St.  U. 
S.  §  2290  (U.  S.  Comp.  St  19ai,  p.  1389), 
requiring  a  homestead  entryman  to  make 
an  affidavit  that  the  entry  is  not  for  the 
use  *  or  benefit  of  another,  title  can  not 
inure  to  the  benefit  or  in  trust  for  any 
one  other  than  the  entryman.  Carroll  v. 
Draughon,  173  Ala.  327,  56  So.  207. 

No  trust  results  in  favor  of  a  married 
woman  in  public  land  homesteaded  by  her 
husband,  merely  because  she  furnished  the 
money  to  purchase  a  prior  entr^man's  re- 
linquishment. Carroll  v,  Draughon,  173 
Ala.  327,  56  So.  207. 

Rights  of  Holder  of  Certificate  of 
Homestead  as  Against  Grantee  in  Pee. — 

Code  1896,  §  1813,  providing  that  all  cer- 
tificates issued  pursuant  to  any  act  of 
congress  on  any  warrant  or  order  of  sur- 
vey or  for  any  donation  or  pre-emption 
claim  vest  title  in  the  holders,  etc.,  did 
not  operate  to  pass  the  title  of  the  United 
States;  and  hence  the  holder  of  a  certifi- 
cate of  homestead,  in  possession  of  the 
land,  has  no  title  as  against  a  grantee  in 
fee  of  the  United  States.  Lowery  v. 
Baker,  37  So.  637,  141  Ala.  600. 

§  14.  Evidence. 

See   also   post,   "Conclusiveness,"   §   50. 

Presumption  as  to  Validity. — Since  the 
third  section  of  the  pre-emption  law  of 
1834  (4  U.  S.  Stat,  at  large,  678),  allows 
entries  to  which  the  general  limitation  of 
two  years  does  not  apply,  the  courts  are 
bound  to  presume  that  any  particular  en- 
try, the  illegality  of  which  is  not  affirma- 


tively   shown,    was    authorized    by  law. 
Saltmarsh  v,  Crommelin,  39  Ala.  54. 

Receipt  of  Payment  as  Sufficient  Evi- 
dence of  Title.— The  duplicate  receipt  of 
the  receiver  of  public  moneys  of  pay- 
ment for  public  land  is,  on  entry  and  be- 
fore a  patent  is  issued,  sufficient  evidence 
of  title  to  authorize  a  bona  fide  holder  of 
the  same  to  maintain  trespass  to  try  title 
to  the  land.  Bullock  v.  Wilson,  2  Port 
436. 

Either  a  United  States  patent,  or  a  re- 
ceipt for  payment  from  the  local  land  of- 
fice, is,  when  uncontrolled  by  other  evi- 
dence, sufficient  to  sustain  or  defeat  an 
ejectment,  and  no  defect  in  the  prelimi- 
nary steps  affects  a  title  so  sustained,  if 
the  United  States  had  the  right  and 
power  to  convey  at  all;  but  if  such  right 
and  power  be  wanting,  the  title  is  worth- 
less.    Bates  V.  Herron,  35  Ala.  117. 

Certificates  of  First  Payment  —  Pre- 
sumption of  Forfeiture. — A  certificate  of 
the  first  payment  for  lands  sold  by  the 
United  States  under  the  credit  system,  it 
not  appearing  that  the  terms  of  the  pur- 
chase have  been  complied  with  and  final 
payment  made,  upon  a  failure  to  do 
which  the  lands  became  forfeited,  is  not 
sufficient  to  rebut  the  presumption  of  for- 
feiture, and  authorize  the  holder  to  main- 
tain an  action  for  trespass  upon  the  land. 
Gill  V.  Taylor,  3  Port.  182. 

(C)  DONATIONS    AND    BOUNDARY 
LANDS. 

§  IS.  Particular  Grants  and  Donations. 

Donation  Claim  under  Act  of  18SS— 
Necessity  for  Survey,  Location,  etc.— To 
invest  a  donation  claimant,  under  the  act 
of  congress  of  May  8,  1832,  with  a  title 
to  his  settlement,  it  is  necessary  that  the 
land  should  have  been  surveyed,  and  its 
location  and  quantity  ascertained,  as  pro- 
vided in  the  fourth  section  of  the  act 
Kennedy's  Ex'rs  v.  Townsley's  Heirs,  16 
Ala.  239. 

If  the  second  proviso  to  the  third  sec- 
tion of  the  act  of  congress  of  May  8,  183S, 
"supplementary  to  the  several  acts  for 
adjusting  the  claims  to  land,  and  estab- 
lishing land  offices  in  the  district  east  of 
the  island  of  New  Orleans,''  be  regarded 
as  a  limitation  upon  the  provisions  of 
that  section,  a  donation  claimant  can  take 
nothing    under    it,    until    the  quantity  ot 
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land  to  which  he  asserts  a  right  has  been 
first  ascertained.  Kennedy's  ExVs  v, 
Townsley's  Heirs,  16  Ala.  289. 

Permission  to  Certain  Person  to  Enter 
Lands  as  Authorizing   Entry    of    Town 

Lots. — ^VVhere  an  act  of  congress  author- 
ized A.  to  enter  lands  in  any  land  office 
in  certain  states  without  payment,  it  was 
held  that  this  did  not  authorize  A.  to  en- 
ter town  lots.  McComas  v,  Gannard  Minor 

422. 

S  IC  Bounty  Land  Warrants. 

Location  of  Land  Warrant  as  A£Eecting 
Right  of  United  SUtes  to  Convey.— The 
location  of  a  land  warrant  disables  the 
United  States  to  convey  to  any  but  the 
warrant  holder.  Bates  v.  Herron,  35  Ala. 
117. 

After  issuance  of  a  military  bounty 
land  warrant  and  location  of  land  under 
it  pursuant  to  act  of  congress,  and  ap- 
proval of  the  location  by  the  Land  De- 
partment, the  locator  obtains  such  an 
equity  as  state  and  federal  courts  will 
protect,  and  which  gives  him  an  absolute 
right  to  the  patent  and  the  legal  title, 
rendering  a  patent  issued  to  another  in 
violation  of  his  equity  void.  Price  v, 
Dennis,  49  So.  248,  159  Ala.  625. 

Right  of  Heirs  to  Land  Warrants* — 
Land  warrants  granted  under  the  acts  of 
congress  must  be  regarded  as  lands,  and, 
unless  specifically  devised,  pass  to  the 
owner's  heirs.  Atwood's  Heirs  v.  Beck, 
21  Ala.  590. 

(D)     SCHOOL     AND     UNIVERSITY 
LANDS. 

{  17.  Bffect  of  Reservation  and  Grant  to 
State  in  General. 

How  Sixteenth  Sections  Set  Apart.— 
Under  the  act  providing  for  the  admis- 
sion of  Alabama  into  the  Union,  and  the 
propositions  therein  contained,  ''that  sec- 
tion No.  16  in  every  township,  and  where 
such  section  has  been  disposed  of,  other 
lands  most  contiguous  to  the  same,  shall 
be  granted  to  the  inhabitants  of  such 
township  for  the  use  of  schools,"  which 
were  accepted  by  the  people,  no  other  act 
on  the  part  of  the  state  or  general  gov- 
ernment was  necessary  to  separate  the 
sixteenth  section  from  the  balance  of  the 
public  domain;  and  a  survey  by  the  gov- 


ernment   identifies    and   distinguishes    it 
Sprayberry  v.  State,  62  Ala.  4&9. 

Legal  Title  in  Sute  in  Trust  for  Town- 
ships.— Under  the  act  of  congress  of 
March  2,  1819,  by  which  the  sixteenth  sec- 
tions of  land  are  granted  in  perpetuity  to 
the  inhabitants  of  the  several  townships, 
the  legal  title  is  in  the  state  in  trust  for 
the  respective  townships  in  which  the 
lands  lie.     Long  v.  Brown,  4  Ala.  622. 

Same — Nature  of  Trust. — Under  Act 
Cong.  March  2,  1819,  admitting  Alabama 
as  a  state  on  its  acceptance  of  the  pro- 
posal that  the  sixteenth  section  in  every 
township,  or,  if  sold  or  granted,  other 
land  equivalent  thereto,  should  be  granted 
to  the  townships  for  the  use  of  schools,  the 
state  took  no  property  therein,  but  as- 
sumed a  trust  of  a  personal  nature,  and 
not  one  fixed  upon  the  land  itself.  State 
V.  Schmidt,  18a  Ala.  374,  61  So.  293. 

Universi^  Land — When  Title  Passes. 
— Under  Act  Cong.  April  23,  1884,  c.  27, 
23  Stat.  12,  granting  land  to  the  state 
of  Alabama  for  the  benefit  of  a  state  uni- 
versity, and  providing  that  the  selection 
should  be  approved  by  the  Secretary  of 
the  Interior,  the  title  to  the  land  passed 
to  the  state  at  the  date  of  such  approval, 
rather  than  at  the  date  of  the  act  or  of 
the  patent.  Cox  v.  Board  of  Trustees 
of  University  of  Alabama,  49  So.  814,  161 
Ala.  639. 

Nature  of  Title.— The  University  of 
Alabama  is  a  part  of  the  state  as  a  public 
municipal  corporation,  and  the  title  to  the 
land  granted  by  the  United  States  for 
the  benefit  of  the  university  is  in.  the 
state  as  trustee,  and  the  board  of  trus- 
tees of  the  university  is  the  agent  of  the 
state.  Cox  r.  Board,  161  Ala.  639,  49  So. 
814. 

Sufficiency  of  Transcript  Showing  Se- 
lection in  Lieu  of  Sixteenth  Section. — A 
certified  transcript  from  the  general  land 
ofhce,  showing  a  selection  of  lands  for 
the  benefit  of  a  township  under  Act  May 
20,  1826,  and  its  approval  by  the  secretary 
as  therein  provided,  is  competent  evi- 
dence to  support  an  action  of  ejectment 
by  the  state,  although  such  transcript 
fails  to  show  on  its  face  that  the  sixteenth 
section  had  been  disposed  of  in  the  town- 
ship to  which  the  lands  were  allotted,  the 

* 

presumption   being   that   all   facts   neces- 
sary to  sustain  the  action  of  the  secre- 
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tary  of  the  treasury  existed,  and,  the  pa- 
pers showing  such  selection  being  on  file 
in  the  general  land  office,  a  certified  tran- 
script by  the  head  of  that  department  is 
admissible.  Sprayberry  v.  State,  62  Ala. 
459. 

§  18.  Lands  Included. 

Land  Settled  as  Homestead — Failure  to 
Perform  Conditions  Precedent  and  Test 
Selection  of  SUte.— Under  Act  Cong. 
April  23,  1884,  granting  lands  to  the  state 
of  Alabama  for  the  state  university;  and, 
by  section  3,  declaring  that  the  provisions 
of  the  act  shall  not  apply  to  any  land  to 
which  the  right  of  homestead  entry  shall 
have  attached  in  favor  of  any  person 
who  is  entitled  to  such  homestead  entry, 
and  who  is  occupying  and  claiming  the 
land  at  the  time  when  such  selections  are 
approved  by  the  secretary  of  the  interior, 
and,  in  cases  where  it  is  found  that  such 
claims  are  superior  to  the  rights  granted 
the  state,  it  may  select  other  lands  in  lieu 
thereof;  and,  by  section  4,  providing  that 
when  such  selections  are  made  and 
approved  the  title  shall  vest  in  the  state — 
one  who  has  occupied  government  land 
with  the  intention  of  obtaining  it  as  a 
homestead,  but  who  has  filed  no  affidavit, 
and  made  no  payment,  and  performed 
none  of  the  other  conditions  precedent 
on  which  his  rights  under  the  homestead 
laws  are  made  to  depend,  loses  all  right 
to  obtain  the  land  by  failing  to  contest 
the  state's  selection  before  approval. 
Higgins  V.  Board  of  Trustees  of  Univer- 
sity of  Alabama,  94  Ala.  380,  10  So.  312. 

§  19.  Indemnity  and  Lieu  Lands. 

Selection  of  Lands  in  Lieu  of  Sixteenth 
Section. — In  order  to  invest  the  state  with 
title  to  lands  granted  in  lieu  of  sixteenth 
sections,  legislation  by  congress  was  nec- 
essary to  select  and  identify  such  lands; 
and  under  the  act  of  May  20,  1826,  a  mode 
of  selection  was  provided  which  required 
that  the  secretary  of  the  treasury  select 
other  appropriate  lands  within  the  dis- 
trict in  which  such  ownships  were  situ- 
ated, and  it  was  declared,  when  lands 
were  selected,  that  they  should  be  held 
by  the  same  tenure  and  upon  the  same 
terms  as  the  sixteenth  section.  Under 
this  act,  a  selection  of  lands  by  the  re- 
ceiver of  public  moneys  of  the  district 
where   the   lands   are   situated,   communi- 


cated to  the  commissioner  of  public  lands, 
which  had  ^y  the  latter  officer  been  com- 
municated to  the  secretary  of  the  treas- 
ury in  accordance  with  instructions  for 
that  purpose  and  approved  by  the  secre- 
tary, vest  the  title  to  the  lands  thus  se- 
lected in  the  state.  Sprayberry  v.  State, 
62  Ala.  459. 

§  80.  Sale  and  Conveyance  by  State. 

§  20  (1)  In  General. 

Validity  of  Certificate  Signed  by  Gov- 
ernor and  Secretary  of  State. — Act  Cong. 
Aug.  11,  1848,  granted  to  the  state  the  six- 
teenth sections  for  the  use  of  schools,  and 
authorized  the  legislature  to  locate  the 
same.  The  legislature,  by  Act  Feb.  13, 
1850,  authorized  the  issue  of  certificates 
of  purchaser  by  the  comptroller  of  public 
accounts  or  by  a  locating  agent.  Held, 
that  a  certificate  of  purchase,  signed  by 
the  governor  and  countersigned  by  the 
secretary  of  state,  was  without  anthority, 
and  could  not  defeat  a  recovery  by  one 
claiming  under  subsequent  entry  from  the 
United  States.  Matthews  v.  Baker,  36 
Ala.  186. 

Necessity  for  Return  ol  Particulars  of 
Sale  to  County. — It  is  not  essential  to  the 
validity  of  a  sale  of  school  lands  that  the 
commissioners  should  return  the  particu- 
lars of  sale  to  the  county  court.  Tankersly 
V.  State  Bank,  6  Ala.  277. 

A   statute   passed  in   1S28   made   it  the 
duty  of  the  school  commissioners  of  the 
several  sixteenth  sections  to  hold  an  elec- 
tion to  ascertain  the  sense  of  the  **quali- 
fied  electors  who  may  be  inhabitants  of 
the  township  respecting  the  sale  of  their 
sixteenth  section,"  etc.,  and.  where  a  ma- 
jority of  the  qualified  electors  have  chosen 
to  sell  the  sixteenth  section,  etc.,  the  com- 
missioners  shall   cause   such   section  to  he 
sold,  etc.  Held,  that  in  requiring:  that  the 
commissioners  should  make  an  entry  in  a 
book  of  the  sale  of  a  sixteenth  section,  that 
notes  had  been  taken  of  the  purchasers, 
with    other   particulars    of  the    sale,   etc, 
and  that  the  same  should  be  returned  to 
the  judge  of  the  county  court  to   he  re- 
corded, the  act  is  merely  directory,   and 
the  omission  of  all  this  could  not  affect 
the  right  of  a  purchaser.  Branch   Bank  at 
Moble  V.  Tillman,  10  Ala.  149. 

Defect  in  Certificates  Setting  Forth  De- 
fects in  Sale. — The  certificate  of   the  sale 
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of  school  lands,  to  be  given  by  the  com- 
missioners to  the  purchaser,  setting  forth 
the  |>articulars  of  sale,  was  inten4ed  solely 
for  his  benefit,  and,  however  defective, 
will  not  affect  his  title.  Tankersly  v.  State 
Bank,  6  Ala.  277. 

§  SO  (8)  Lands  Subject  to  Sale  and  Con- 
ditions Precedent. 

Necessity  for  Order  of  Sale  by  County 
Judge. — It  is  not  essential  to  the  validity 
ofi  a  sale  of  a  sixteenth  section  that  the 
judge  of  the  county  court  should  issue 
an  order  of  sale.  Tankersly  v.  State  Bank, 
6  A!a.  277. 

§  10  (8)  Petition,  Vote,  or  Consent  of  In- 
habitants or  Public  Officers. 

Where  Election  Held. — It  is  not  essen- 
tial that  an  election  to  ascertain  the  ssnse 
of  the  township  as  to  a  sale  of  the  six- 
teenth section  should  be  held  upon  the 
sixteenth  section.  The  commissioners  may 
consult  the  convenience  of  the  people  by 
holding  it  at  another  place.  Tankersly 
V.  State  Bank,  6  Ala.  277. 

Validity  of  Uncontested  Election. — If 
there  has  been  an  election  in  fact  to  as- 
certain the  sense  of  the  qualified  voters 
as  to  sale  of  the  sixteenth  section  of  the 
township,  which  is  not  contested  within 
20  days,  and  a  sale  of  the  land  is  actually 
made,  all  persons  are  concluded  in  a  court 
of  law  from  contesting  the  validity  of  the 
election.  Tankersly  v.  State  Bank,  6  Ala. 
877. 

Sale  by  Commissioners  on  Own  Know!* 
edge  of  Kesult  of  Election. — The  order 
ivhich  the  judge  of  the  county  court  is  re- 
quired to  make,  where  it  is  certified  to  him 
that  a  majority  of  the  qualified  electors  of 
a  township  voted  for  a  sale  of  their  six- 
teenth section,  is  not  indispensable  to  au- 
thorize a  sale;  but  the  commissioners 
may.  upon  their  own  knowledge  that  a 
majority  voted  for  it,  proceed  to  sell. 
Branch  Bank  at  Mobile  v.  Tillman,  10  Ala. 
149. 

S  80  (4)  Price  and  Payment  or  Recovery 
Thereof. 

The  act  of  1828,  requiring  the  commis- 
sioners to  make  an  entry  in  the  book  of 
the  sale  of  a  sixteenth  section  that  notes 
had  been  taken  of  the  purchaser  and  the 
other  particulars  of  the  sale,  and  that  the 
same  should  be  returned  to  the  county 
court,  was  merely    directory;    and  if   the 


sale  was  held  under  an  election  as  re- 
quired, and  the  purchaser  executed  his 
notes  and  was  let  into  possession,  he  could 
not  refuse  to  pay  the  money,  and  the 
township  would  be  estopped  from  deny- 
ing his  title.  Branch  Bank  at  Mobile  v, 
Tillman,  10  Ala.  149. 

Payment^of  Purchase  Money  as  Condi- 
tion Precedent  to  Vesting  of  Title.  -^Un- 
der Code,  §  988,  providing  that  a  certifi- 
cate for  the  purchase  of  lands  belonging 
to  the  sixteenth  section  conveys  a  con- 
ditional estate  in  fee,  to  become  absolute 
on  the  payment  of  purchase  money,  and 
which  reverts  to  the  state  in  certain  cases, 
the  payment  of  the  purchase  money  is 
not  a  condition  precedent  to  the  vesting 
of  title.  Watson  v.  Prestwood,  79  Ala. 
416. 

§  80  (5)  Default,  Forfeiture,  and  Resale. 

The  title  of  a  purchaser  of  lands  re- 
served by  congress  for  the  use  of  a  semi- 
nary of  learning,  and  vested  in  the  state 
for  such  purpose,  is  purely  equitable.  The 
fee  remains  in  the  trustees  of  the  univer- 
sity, created  by  the  laws  of  the  state,  un- 
til the  purchase  money  is  wholly  paid. 
A  failure  to  pay  the  installments  on  the 
day  they  are  due  creates  an  absolute  for- 
feiture, and  vests  the  whole  title  imme- 
diately in  the  trustees,  and  discharges 
the  purchasers'  bonds.  Trustees  of  Uni- 
versity of  Alabama  v.  Winston,  5  Stew. 
&  P.  17. 

Time  for  Suit  on  Bonds  after  Forfei- 
ture.— ^The  statutes  of  Alabama  providing 
for  a  sale  of  the  university  lands  imposed 
an  absolute  forfeiture  of  lands  as  a  penalty 
for  failing  to  make  punctual  payment  of 
the  purchase  money;  and  bonds  given 
under  the  provisions  of  those  statutes  for 
those  lands  can  not  be  recovered,  unless 
they  are  put  in  suit  within  three  months 
after  they  become  due.  Trustees  of  Uni- 
versity of  Alabama  9.  Winston,  5  Stew. 
&  P.  17: 

Effect  of  Suit  on  Bond  on  Forfeiture. 

— Where  the  trustees  elect  to  pursue  their 
remedy  upon  the  bond,  and  do  sue  within 
three  months  after  forfeiture,  the  equi- 
table title  of  the  vendee,  which  has  been 
divested  by  a  forfeiture,  becomes  re- 
vested by  the  suit,  and  continues  until  a 
failure  to  collect  the  money  by  suit.  Trus- 
tees r.  Wiftston,  5  Stew.  &  P.  17. 
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Satisfacdofi  of  Judgment  in  Suit  on 
Bon<L — In  such  case,  a  judgrment  and  ex- 
ecution, the  result  of  such  suit,  can  not 
be  continued  in  force,  with  the  intention 
of  procuring  their  satisfaction  in  future; 
but  in  the  event  of  a  ca.  sa.,  returned  non 
est,  or  ii.  fa.,  nulla  bona,  the  land  being 
protected  from  execution,  b^omes  for- 
feited, and  when  resorted  to  under  the 
law,  satisfies  the  whole  judgment.  Trus- 
tees V,  Winston,  5  Stew.  &  P.  17. 

Recovery  pf  Difference  from  First  Pur- 
chaser on  Resale* — A  condition,  imposed 
by  school  commissioners,  in  effecting  a 
sale  of  a  sixteenth  section — that  if  the  ven- 
dee failed  to  comply  with  the  terms  of 
sale,  by  giving  notes  with  security,  the 
lands  should  'be  re-sold,  and  the  first  pur- 
chaser held  responsible — would  not,  it 
seems,  render  void  a  contract  of  sale,  or 
defeat  an  action  by  the  commissioners, 
to  recover  of  the  first  purchaser,  after  a 
legal  re-sale,  the  difference  of  price,  be- 
tween the  first  and  last  sale.  School  Com- 
m'rs  v,  Aikin,  5  Port.  169. 

Recovery  of  Di£Eerence  on  Resale  for 
Less  than  Minimum  Price. — ^Where  school 
commissioners  make  a  resale .  of  school 
lands  for  less  than  the  minimum  price 
fixed  by  statute,  they  can  not  maintain 
an  action  to  recover  from  the  first  p'ur- 
chaser  the  difference  between  the  amount 
of  the  first  and  of  the  second  sale.  School 
Comm'rs  v,  Aikin,  5   Port.   109. 

Recovery  of  Damages  by  School  Com- 
missioners.— Where  lands,  the  property  of 
a  township,  are  sold,  legally,  by  the  school 
commissioners,  and  the  vendee  refuses 
to  comply  with  the  terms  of  sale,  by  giv- 
ing his  notes,  it  seems  that  an  action 
might  well  lie  in  favor  of  the  commission- 
ers, and  a  recovery  in  damages  be  affected. 
School   Comm*rs  v.  Aikin,  5  Port.   169. 

§  90  (6)  Patents. 

Necessity  for  Patent — A  purchaser  of 
school  lands,  at  a  %ale  made  under  the 
act  of  1837,  who  has  paid  the  purchase 
money  in  full,  and  obtained  the  certificate 
of  the  commissioners,  duly  acknowledged, 
has  a  perfect  title  without  a  patent. 
School  Comm'rs  v,  Godwin,  30  Ala.  2A2, 

Right  under  Patent  as  against  Certifi- 
cate of  Entry. — A  patent  issued  by  the 
state,  under  Act  Jan.  15.  1828,  authoriz- 
ing the  sale  of  public  school  lands  granted 
to  the  state  by  congress,  is,  under  Code 


§  2781,  providing  that  "patents  *  *  *  must 
be  received  in  evidence  without  further 
proof,"  admissible  in  evidence,  and  raises 
a  presumption  that  all  required  preliminary 
proceedings  as  to  selection  of  the  iands 
by  the  general  government,  and  for  their 
sale,  have  been  properly  complied  with, 
and,  when  accompanied  by  uninterrupted  | 
and  notorious  possession^  for  30  years^ 
will  prevail,  as  a  legal  title,  against  a  cer- 
tificate of  entry  subsequently  issued  by  the 
United  States  land  office.  Knabe  v.  Bur- 
den, 88  Ala.  436,  7  So.  92. 

§  90  (7)  Title  and  Rights  of  Purchaser  and 
Adverse  Claims. 

Remedy  of  State  in  Case  of  Fraud  in 

Purchaser.^Code  1896,  §  3647,  provides 
for^he  issuance  of  certificates  to  purchas- 
ers of  school  lands  ceded  by  the  United 
States  to  the  state.  Section  3648  declares 
that  the  certificate  vests  the  purchaser 
with  a  conditional  estate  in  fee,  to  become 
absolute  on  payment  of  the  purchase 
money,  and  to  revert  to  the  state  on  non- 
payment. Section  3649  provides  for  the 
revesting  of  title  upon  certificate  of  the 
clerk.  Held,  that  §  3649  authorizes 
a  certificate  revesting  title  in  the  state 
only  in  case  of  nonpayment  of  .the  pur- 
chase money,  and  such  a  certificate  could 
not  issue  to  avoid  the  sale  on  the  ground 
of  fraud  in  the  purchase,  the  remedy  in 
such  case  being  a  suit  to  cancel  the  sale; 
and  a  resale  after  the  issuance  of  such 
certificate  was  void,  and  conferred  no  title 
on  the  second  purchaser.  Garbett  r. 
Knight,  53  So.  828,  169  Ala.  624. 

Binding  Effect  of  Sale  on  Inhabitanta 
of  Township. — ^The  sale  ol  a  sixteentn 
section  in  Alabama,  granted  by  Act  Cong. 
March,  2,  1^19,  declaring  that  §  16  in  every 
township  shall  be  granted  to  the  inhabit- 
ants of  the  township  for  the  use  of 
schools,  under  the  statute  of  that  state 
of  1828,  authorizing  the  sale  of  the  school 
sections,  and  pursuant  to  its  provisions, 
is  binding  on  the  inhabitants  of  the  town- 
ship.    Long  V,  Brown,  4  Ala.  622. 

§  SO  (6)  Cancellation  of  Sale. 

Plea  of  Consent  of  Majority  of  Voters 
to  Cancellation. — Under  Clay's  Dig.  529,  § 
49,  providing  that  where  a  sale  has  been 
made  of  a  sixteenth  section  or  part  there- 
of, which  can  not  by  reason  of  the  insol- 
vency of  the  purchaser  or  other  cause  be 
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made  productive,  a  majority  of  the  voters 
of  the  township  voting  in  a  township 
meeting  on  due  notice  given  shall  have 
power  with  the  assent  of  the  purchaser 
to  cancel  ■  the  contract  of  sale,  a  plea  in 
an  action  on  a  note  given  as  consideration 
for  the  purchase  of  a  sixteenth  section 
of  a  township,  alleging  that  a  majority  of 
the  voters  of  the  township  voting  in  a 
township  meeting  on  due  notice  given 
with  the  assent  of  the  purchaser  did  an- 
nul and  cancel  the  contract  of  sale  be- 
cause it  could  not  be  made  productive, 
was  sufficient,  though  it  did  not  state  the 
particular  reason  which  induced  the  voters 
to  assent  to  a  recission.  Lewis  v.  Branch 
Bank  at  Montgomery,  6  Ala.  496. 

§  tl.  Leases  by  State. 

Suit  for  Discovery  and  Accounting  of 

Rents^A  bill  will  lie  in  the  name  of  the 
governor  against  a  commissioner  ap- 
pointed to  rent  the  university  lands,  and 
who  has  collected  rents  which  he  has  not 
reported,  for  a  discovery  and  account. 
Bollock  V,  Governor,  2  Port.  484. 

Interest  for  Failure  to  Report  and 
Pay  Over  Rents^ — Where  a  commissioner, 
appointed  to  rent  the  university  lands  of 
Alabama,  fails  to  report  and  pay  over 
the  rents,  he  is  chargeable  with  interest. 
Bullock  V.  Governor,  2  Port.  484. 

(E)     SWAMP    AND    OVERFLOWED 
LANDS. 

§  28.  Sale  and  Conveyance  by  State  or 
County. 

Validity  of  Act  of  1879.— The  act  of 
February  12,  1879  (Acts  1878-79,  p.  198), 
entitled  "An  act  to  regulate  sales  of 
swamp  and  overflowed  lands,  and  validat- 
ing purported  sales  of  such  land,"  is  con- 
stitutional. Brannan  v.  Henry,  175  Ala. 
454,  57  So.  967. 

Prerequisites  to  Issuance  of   Patent.— 

Under  Acts  1861,  p.  12,  providing  for  the 
sale  of  swamp  and  overflowed  lands  of 
the  state,  the  state  was  without  authority 
to  issue  a  patent  until  the  land  had  been 
patented  by  the  government  of  the  United 
States  or  certificated  by  authority  of 
the  state  as  belonging  to  it.  Henry  v, 
Brannan,  42  So.  995,  149  Ala.  3:i3. 

Who  May  Purchaser-Acts  1861,  p.  12, 
relating  to  the  sale  and  disposition  of 
sw^amp  and  overflowed  lands  by  the  state, 


did  not  require  that  they  be  sold  only  to 
actual  settlers;  the  phrase  ''at  private  en- 
try," used  therein,  only  contemplating  a 
sale  thereof  to  citizens  generally.  Jordan 
V.  McClure  Lumber  iCo.,  170  Ala.  289,  54 
So.  415. 

Act  1861,  p.  12,  relating  to  the  sale  and 
disposition  of  swamp  and  overflowed 
land  by  the  state,  did  not  require  that  the 
sales  be  only  to  certain  individuals,  or 
limit  the  quantity  sold  to  any  person,  so 
that  a  railroad  company  could  have  pur- 
chased all  of  such  lands  or  procured  oth- 
ers to  purchase  them,  and  assign  the  cer- 
tificates of  purchase  to  it.  Jordan  v,  Mc- 
Clure Lumber  Co.,  170  Ala.  289,  54  So. 
415. 

Execution  of  Patent. — Purported  pat- 
ents to  swamp  and  overflowed  lands  which 
were  not  signed  by  the  Governor,  but 
merely  in  his  name  by  his  secretary  un- 
der a  general  direction  from  the  Gover- 
nor to  sign  his  name  to  such  patents,  and 
which  did  not  have  the  seal  of  the  state 
attached  thereto,  contrary  to  the  Consti- 
tution and.  statutes,  were  ineffectual  to 
pass  the  legal  title.  Jordan  v.  MdClure 
Lumber  Co.,  170  Ala.  289,  54  So.  415. 

The  recital,  in  a  document  purporting 
to  be  a  patent  from  the  state,  executed  by 
the  Governor  by  his  secretary,  of  the  pay- 
ment of  purchase  money,  was  not  sulfi- 
cient  to  confirm  the  purchaser's  title  un- 
der Acts  1878-79,  p.  198,  confirming  title  in 
purchasers  of  swamp  and  overflowed 
land,  where  the  purchase  money  had  been 
paid,  where  the  document  was  admissible 
in  evidence  only  as  color  of  title;  it  not 
having  been  executed  in  compliance  with 
Const  1868,  art.  5,  §  13.  Southern  Ry. 
Co.  V.  Cleveland,  53  So.  767,  169  Ala.  22. 

Sufficiency  of  Approval  of  Sale. — ^There 
was  a  suflicient  approval  of  the  sale  of 
swamp  and  overflowed  lands  by  the  Gov- 
ernor as  required  by  Acts  1861,  p.  12, 
where  patents  were,  in  fact,  issued  to  the 
purchasers  signed  by  the  Governor  by 
his  private  secretary,  under  a  general  di- 
rection by  the  Governor  to  the  latter  to 
sign  all  such  patents  as  legally  should  be 
signed  by  him,  though  the  patents  were 
invalid  because  not  signed  by  the  Gover- 
nor himself,  and  not  having  the  state  seal 
aflixed  thereto  as  required  by  the  consti- 
tution and  statutes.  Jordan  v,  McClure 
Lumber  Co.,  170  Ala.  28i9,  54  So.  415. 
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(F)  GRANTS   TO   STATES   FOR   IN- 
TERNAL   IMPROVEMENTS. 

§  SS.  Sale  and  >  Conveyance  by  State. 

Power  of  Legislature  as  to  Appoint- 
ment and  Authority  of  Commissioners. — 

The  stAte  legislature  has  authority  to 
provide  for  the  appointment  of  commis- 
sioners to  ascertain  and  report  the  per- 
sons entitled  as  occupants  to  pre-emption 
rights  in  the  400,000  acres  granted  to  the 
state,  and  to  make  the  decision  of  such 
commissioners  final.  Bell  v.  Payne,  2 
Stew.    414. 

Power  of  Commissioners  to  Alter  De- 
cision before  Filing  Report — Commis- 
sioners appointed  to  ascertain  who  were 
entitled  to  pre-emption  rights  under  the 
Alabama  statute  of  January  20,  1829,  pro- 
viding for  the  sale  of  lands,  within  the 
400,000-acre  grant  to  the  state,  and  re- 
quiring the  appointment  of  commissioners 
to  report  who  were  entitled  as  occupants 
to  pre-emption  rights,  might  alter  their 
decision  at  any  time  before  filing  their 
report     Bell  v.   Payne,  2  Stew.  414. 

Remedy  of  State  Where  Purchase 
Money  Not  Paid. — Undex  the  act  author- 
izing the  sale  of  lands  granted  by  congress 
for  internal  improvements,  the  state  can 
not  enforce  its  claim  for  the  purchase 
money;  but,  on  failure  to  make  payments, 
the  land  reverts  to  the  state.  Lewis  v, 
Moorman,  7  Port.  522. 

(G)  GRANTS     IN    AID     OF    RAIL- 
ROADS. 

§    24.    Construction    and    Operation    of 
Grant  to  Sute. 

§  as. Title  and  Rights  of  Sute. 

Act  Cong.  June  3,  1856,  providing  "that 
there  be  and  is  hereby  granted  to  the 
state  of  Alabama,  to  aid  in  the  construc- 
tion of  certain  railroads,"  every  alternate 
section  of  land  on  each  side  of  the  roads, 
when  definitely  fixed,  operated  as  a  grant 
of  a  present  interest,  attaching  to  specific 
sections  as  soon  as  the  roads  were  defi- 
nitely located,  and  relating  back  to  the 
date  of  the  grant.  Swann  ir.  Lindsey,  70 
Ala.-  507;  Swann  v.  Larmore,  70  Ala.  555. 

Act  Cong.  June  3,  1856,  granting  lands 
to  Alabama  in  aid  of  certain  railroads,  and 
providing  that  the  lands  granted  by  it 
should  be  exclusively  applied  in  the  con- 
struction of  the  road  for  which  they  were 


granted,  and  that  if  any  of  the  roads  were 
not  completed  within  a  stated  time  the 
lands  granted  for  them  should  revert  to 
the  United  States,  vests  the  title  of  such 
lands  in  the  state  of  Alabama  from  the 
date  of  said  act,  in  trust  for  the  railroads 
for  whose  construction  they  were  granted, 
without  power  to  dispose  of  them  in  aid 
of  any  other  railroad.  McCarver  v.  Herz- 
berg,  25  So.  3,  120  Ala.  523. 

§  S6.  Grant   by  State   to    Railroad 

Company. 

When  Statute  of  Limitations  Begins  to 
Rmi. — Where  land  was  granted  by  the 
federal  government  to  a  state  as  a  trustee 
for  the  benefit  of  railroads  to  be  con- 
structed, and  not  to  be  conveyed  to  such 
railroads  until  after  construction,  the 
statute  of  limitations  did  not  run  against 
the  state  prior  to  the  vesting  of  the  land  in 
the  railroad  company.  Galloway  v.  Hen- 
derson, 34  So.  957,  136  Ala.  315. 

Act  Cong.  June  3,  1856  (11  Stet.  17). 
granted  certain  lands  to  the  state  of  Ala- 
bama in  aid  of  certain  railroads  to  be 
constructed,  and  provided  that,  with  cer- 
tain exceptions,  the  land  should  not  be 
sold  until  completion  of  sections  of  the 
road.  The  trust  was  accepted  by  the 
state  iby  an  act  passed  January  20,  1858, 
and  railroads  were  siibsequently  incorpo- 
rated which  were  entitled  to  the  grant. 
Held,  that  since  the  grant  made  the  con- 
struction of  portions  of  the  road  a  con- 
dition precedent  to  the  conveyance  of  the 
6ounty  land  by  the  state,  Code,  §  2794, 
limiting  actions  by  the  state  against  the 
citizens  thereof  for  the  recovery  of  real 
estate  to  20  years,  did  not  begin  to  run 
against  a  grant  by  one  of  the  railroads 
until  the  completion  of  the  road..  Galloway 
V,  Henderson,  34  So.  957,  136  Ala.  315. 

§  S7.  Vesting  of  Title  in  Railroad  Comp 
pany. 

Where,  in  ejectment  to  recover  railroad 
bounty  lands,  it  was  alleged  that  the  Ten- 
nessee &  Coosa  Railroad  Company,  on 
the  1st  day  of  January,  1885,  leased  to 
John  Doe,  for  a  period  of  19  years,  the 
land  in  controversy,  and  it  appeard  that 
the  railroad  was  not  completed,  and  there** 
fore  acquired  no  title  to  the  land,  until 
1891,  plaintiff  was  not  entitled  to  recover; 
since,  though  the  demise  is  a  fiction,  plain« 
tiff  could   not  recover  on  one  which,   il 
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real,  would  not  support  the  action.  Gallo- 
way V,  Henderson,  34  So.  957,  136  Ala. 
315. 

§  S8.  Lands  Included  in  Grtant. 

Lands  within  Six  Miles  of  Portion  of 
Road  Constructed  in  Georgia. — The  acts 
of  congress  of  June  3,  1856,  and  April  10, 
1869.  granting  to  the  state  of  Alabama, 
in  aid  of  the  construction  ^f  railroads  in 
that  state,  every  alternate  section  of  land 
designated  by  odd  numbers,  and  within 
six  miles  of  either  side  of  the  projected 
line  of  said  roads,  does  not  embrace,  by 
implication,  land  within  six  miles  of  that 
portion  of  the  roads  constructed  through 
the  state  of  Georgia.  Swann  v.  Jenkins, 
82  Ala.  478,  2  So.  136. 

f  89.  Survey,  Selection,  and  Certification 
of  Lands. 

Clerical  Misstatement  in  Adjustment 
List. — ^Where  public  land  was  granted  to 
aid  the  construction  of  a  railroad  between 
the  Tennessee  river  and  Gadsden  on  the 
Coosa  river,  and  became  vested  in  the 
Tennessee  &  Coosa  Railroad  Company, 
and  there  was  no  land-grant  company  as 
the  Coosa  &  Tennessee  Railroad  Com- 
pany, a  statement  in  an  adjustment  list 
of  the  land  granted  that  the  same  was 
granted  to  the  Coosa  &  Tennessee  Rail- 
road Company  should  be  regarded  as  a 
clerical  misstatement.  Galloway  v,  Hend- 
erson, 34  So.  957,  136  Ala.  315. 

Evidence. — In  ejectment  to  recover  rail- 
road bounty  land,  certain  maps  certified 
by  the  acting  commissioner  of  the  general 
land  office  purporting  to  show  the  limits 
of  the  federal  grant,  and  tending  to  show 
that  at  the  time  of  the  grant  the  lands 
were  vacant,  and  subject  to  grant  and 
that  the  lands  embraced  in  an  adjustment 
list  were  within  the  conflicting  limits  of 
grants  to  certain  railroad  companies,  were 
admissible.  Galloway  v.  Henderson,  34 
So.  957,  136  Ala.  315. 

§  ao.  Transfer  of  and  Succession  to  Right 
to  Lands. 

Power  of  Trustees  to  Convey  after 
Termination  of  Trust— Under  Debt  Set- 
tlement Act  Feb.  23,  1876  (Acts  1875-76, 
p.  130),  relating  to  the  disposition  of  rail- 
road aid  land  granted  to  the  state  by  the 
federal  government,  and  providing  for  a 
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conveyance  thereof  to  trustees  to  act  un* 
til  May  1,  1886,  when  the  trust  should  ex- 
pire, and  providing  that  all  lands  then  re- 
maining unsold  should  be  conveyed  by 
the  trustees  to  such  persons  as  were  en- 
titled to  share  in  the  trust  moneys  or  to 
such  person  or  persons  as  they  might 
direct,  the  trustees  were  not  incapacitated 
from  conveying  such  remaining  land  after 
the  expiration  of  the  time  for  the  termina- 
tion of  the  trust.  Warrior  River  Coal  & 
Land  Co.  v.  Alabama  State  Land  Co.,  46 
So.  53,  154  Ala.  135. 

Construction  of  Deed  as  to  Capacity  in 
which  Trustees  Conveyed  Land. — Where 
a  deed  by  r  trustees  of  state  land  contained 
recitals  of  the  legislation  with  reference 
to  the  land,  its  conveyance  of  the  trustees, 
the  official  performance  of  the  direction 
to  the  Governor  to  convey  the  lands  to  the 
trustees,  with  a  full  enumeration  of  the 
duties,  powers,  etc.,  fixed  by  Debt  Settle- 
ment Act  Feb.  23,  1876  (Acts  1875-76,  p. 
130),  carried  forward  into  the  Governor's 
deed  to  the  trustees,  and  also  declared 
that  no  personal  warranty  of  title  should 
be  construed  to  exist  under  the  deed,  but 
that  it  should  operate  only  as  a  convey- 
ance of  all  estate  and  interest  vested  in 
the  grantors,  though  signed  by  the  trus- 
tees in  their  individual  names,  it  was  a 
conveyance  by  them  as  trustees  only. 
Warrior  River  iCoal,  etc.,  Co.  v.  Alabama 
State  Land  Co.,  154  Ala.  135,  45  So.  53. 

§  81.  Conditions  of  Grant. 

§   32.  —  Construction  and   Operation  in 
General. 

Nature  of  Condition  Limiting  Sales  to 
Settlers.— Act  Cong.  April  10,  1869,  c.  24, 
16  Stat  45,  renewing  the  railroad  aid  grant 
to  the  state  by  Act  June  3,  1856,  c.  41,  111 
Stat.  17,  provided  that  the  lands  granted 
should  ibe  sold  to  actual  settlers  only,  in 
quantities  not  greater  than  a  quarter  sec- 
tion to  any  one  purchaser,  and  at  a  price 
not  exceeding  $2.50  per  acre.  Held,  that 
the  legal  title  to  the  granted  lands  having 
vested  in  the  state,  and  the  beneficial  in- 
terest in  the  railroad  companies  having 
become  individualized,  both  as  to  the  land 
and  the  companies,  the  limitation  that  the 
lands  should  be  sold  to  actual  settlers, 
etc.,  was  at  most  a  condition  subsequent, 
for  which  the  title  could  be  forfeited  only. 
by  appropriate  action  of  the  federal  gov- 
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ernment  Warrior  River  Coal  &  Land  Co. 
V.  Alabama  ^tate  Land  Co.,  45  So.  53,  154 
Ala.  135. 

§  88.  Forfeiture  and  Revocation  of  Grrant. 

§  88  (1)  In  General. 

Power  of  Commissioner  to  Forfeit  Con- 
firmed Land — Act  Cong.  June  3,  1856, 
granting  public  lands  to  the  Mobile  & 
Georgia  Railway  Company,  passed  title 
to  lands  in  prsesenti  to  the  railroad  com- 
pany named.  Act  iCong.  Sept.  29,  1990, 
known  as  the  "Forfeiture  Act,"  provided 
that  lands  embraced  under  such  grant, 
opposite  to  and  coterminous  with  the  part 
of  the  railroad  then  constructed  and  in 
operation,  should  be  excluded  from  forfei- 
ture, and  whatever  title  or  interest  there 
was  in  the  United  States  should  be  con- 
firmed to  the  railroad  company  or  its 
vendees.  Held,  that  title  so  confirmed  to 
such  lands  could  not  be  devested  by  act  of 
the  land  commissioner  in  leaving  it  out  of 
the  allotment  made  by  him  under  the  pro- 
visions of  the  act,  nor  could  the  courts  be 
concluded  by  his  construction  of  the  for- 
feiture. Van  Kirk  Land  &  Construction 
Co.  V.  Green,  31  So.  484,  132  Ala.  348. 

Effect  as  Forfeiting  Right  of  Way  of 
Another  Road  Acquired  by  Condemna- 
tion.—By  Act  Cong.  Sept.  29,  1890, 
26  Stat.  496,  forfeiting  to  the  United 
States  all  lands  in  aid  of  railroads  not 
completed  at  the  adoption  of  the  statute, 
for  the  benefit  or  construction  of  which 
such  lands  were  granted,  excepting  tlie 
right  of  way  or  station  grounds  of  any 
railroad  theretofore  granted,  does  not  de- 
clare forfeited  a  right  of  way  over  such 
land  acquired  by  condemnation  proceed- 
ings by  a  railroad  other  than  the  one  for 
which  a  grant  was  made,  after  the  grant 
and  before  the  forfeiture.  Southern  Ry. 
Co.  V.  Choate,  24  So.  72C,  119  Ala.  358. 

Admissibility  of  Notice  of  Cancellation. 

— On  an  issue  whether  a  railroad  land  grant 
had  been  canceled  as  to  certain  lands,  a 
notice  by  the  United  States  land  commis- 
sioner to  the  register  and  receiver  of  a 
local  United  States  land  office  of  the  can- 
cellation of  a  list  of  lands  selected  by  the 
railroad  company  under  the  grant  is  in- 
admissible, if  unaccompanied  by  evidence 
showing  the  lands  in  controversy  to  be 
affected  by  the  cancellation.  McCarver  v. 
Herzberg,  25  So.  3,  120  Ala.  523. 


§  38  (8)  Effect  of  Foffeiture  and  Disposi- 
tion of  Lands  Forfeited. 

Forfeiture  as  Reinvesting  Title  in  United 
States.— By  Act  Cong.  Sept,  29,  1890. 
26  Stat.  496-499,  c.  1040  [U.  S.  Comp.  Sl 
1901,'  pp.  1598-1601],  forfeiting  to  the 
United  States  unearned  lands  granted  to 
states  to  aid  in  the  construction  of  rail- 
roads, congress  reinvested  in  the  United 
States  legal  title  to  the  unearned  lands. 
Vankirk  Land  &  Construction  Co.  r. 
Pugh,  34  So.  377,  137  Ala.  346. 

Power  to  Convey  Forfeited  Lands.* 
The  United  States,  having  reinvested  it- 
self with  title  to  the  unearned  lands,  could 
convey  them  to  complainant's  predecessor 
in  title.  Vankirk  Land  &  Construction 
Co.  V.   Pugh,  43   So.  377,   137  Ala.  34€. 

Forfeiture  of  Interest  of  Several  Rail- 
road Companies  as  Affecting  Interest  of 
Remaining  Company. — Where,  by  reason 
of  overlapping  grants  to  other  companies, 
a  railroad  company  is  entitled  to  only  a 
moiety  of  a  tract  of  land  granted  by  the 
United  States  in  aid  of  its  construction, 
the  forfeiture  by  the  other  companies  of 
their  shares  of  the  tract  does  not  entitle 
the  company  which  earned  its  grant  to 
the  entire  interest;  and  Acts  1882-83,  pp. 
62-66,  vesting  persons  therein  named  with 
the  title  to  a  tract  of  land  within  the  lim- 
its of  the  land  grants  of  each  of  three  rail- 
road companies,  two  of  which  forfeited 
their  grants,  passes  the  title  to  the  share 
of  the  company  which  earned  its  tract 
only,  and  is  a  nullity  as  to  the  rest.  Mc- 
Carver V.  Heraberg,  25  So.  3,  120  Ala.  52X 

Order  of  Sequestration;  E^ect  as  to 
Claimant  not  Party;  Sufficiency  of  Order. 
— A  decretal  order  of  a  federal  court  apH 
pointing  a  receiver,  in  a  suit  by  the  Unites 
States  to*  forfeit  lands  covered  by  s 
grant  of  congress,  the  conditions  of  whicli 
have  not  been  performed,  and  to  recovcJ 
timber  severed  therefrom,  which  directt 
the  receiver  to  take  possession  of  tb< 
lands,  and  all  timber  and  log^s  thereoif 
is  not  void  as  to  a  claimant  of  such  1 
because  he  was  not  a  party  to  the  sui 
the  sequestration  of  the  property  bei 
in  rem.  Steele  v.  Walker,  21  So.  942.  1 
Ala.  485. 

Such  an  order  being  interlocutory  on! 
a  description  of  lands  excepted  thercfr 
as  such  lands,  described  in  the  bill,  as 
coterminous  with   a   portion   of   the 
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road  between  two  designated  points,  which 
was  shown  by  the  bill  to  have  been  con- 
structed within  the  time  required  by  the 
grant,  is  sufficiently  definite.  Steele  v. 
Walker,  31  So.  942,  115  Ala.  485. 

§  84.  Purchasers  from  Company. 

Specific  Performance  of  Sale  before 
Construction  of  Road. — Under  the  act  of 
congress  of  June  3,  1856  (11  Stat.  17,  18) 
§  4,  as  renewed  by  the  act  of  April  10, 
1869,  the  Ala(bama  &  C.  R.  Co.  was  en- 
titled to  the  proceedfi  of  120  sections  of 
land  as  each  20  miles  of  road  was  con- 
structed. Held,  that  a  sale  by  the  rail- 
road company  of  certain  lands  before  the 
construction  of  the  road  in  connection  with 
such  lands  were  granted  was  vdid,  and 
could  not  be  specifically  enforced.  Swann 
V.  Miller,  82  Ala.  530,   1   So.  65. 

Riffht  of  Purchaser  with  Prior  Posses- 
sion as  against  Certificate  of  Homestead 
Entry^ — In  an  action  of  ejectment  it  was 
shown  that  the  plaintiff  purchased  the  land 
sued  for  in  1877  from  the  Mobile  &  Girard 
Railroad  Company,  and  that  they  were  a 
part  of  the  lands  which  had  been  granted 
by  congress  to  the  state  to  and  in  the  con- 
struction of  a  railroad  from  Girard  to  Mo- 
bile, which  road  at  the  date  of  the  sale  had 
been  completed  through  the  county 
wherein  the  lands  lay.  The  plaintiff,  al- 
though he  paid  the  purchase  money  for 
the  land  and  went  into  possession,  had 
never  receiver  a  deed  of  conveyance  of 
said  land  from  the  railroad,  but  was  in 
possesion  thereof,  claiming  to  own  it, 
when  the  defendant  took  .possession.  In 
1895  the  defendant  went  into  possession 
of  the  land  sued  for,  under  a  certificate 
of  homestead  entry  issued  to  him  from 
the  United  States  land  office.  Held,  that 
under  the  act  of  congress  approved  Sep- 
tember 29,  1890  (26  Stat.  496),  the  land 
in  suit  was  not  at  the  time  of  the  defend- 
ant's entry  unappropriated  public  lands, 
and  therefore  the  certificate  of  homestead 
entry  to  the  defendant  w^s  unauthorized 
and  void,  and  the  plaintiff  was  entitled 
to  recover  on  his  prior  possession.  Dudley 
V.  Gallups,  29  So.  616,  128  Ala.  236;  Van 
Kirk  Land  &  Construction  Co.  v.  Green, 
132  Ala.  348,  31   So.  484,  485. 

Confirmation  of  Title  of  Purchasers  as 
Confirmation  Title  of  Purchasers  at  Tax 
Sale. — ^Act  Cong.  June  3,  1856,  granting 
lands  to   the  state  of  Alabama  to  aid   in 


railroad  construction,  authorized  the  state 
to  dispose  thereof  in  proportion  to  the 
number  of  miles  completed;  and,  if  the 
road  was  not  completed  in  10  years,  no 
further  land  should  be  sold,  and  the  re- 
mainder should  revert  to  the  United 
States.  In  1858  the  state  sold  all  the  land 
to  the  road,  but  the  road  was  never  com- 
pleted the  whole  distance.  The  land  was 
assessed  against  the  railroad,  and  sold  for 
nonpayment  of  taxes.  Act  Cong.  Sept. 
29,  1890,  forfeited  and  resumed  title  to  the 
lands  not  earned  by  completion  of  the 
road,  but  confirmed  the  title  of  purchasers 
from  the  company.  Held,  that  this  did 
no  confirm  the  title  of  purchasers  at  such 
tax  sale.  Sullivan  v.  Van  Kirk  Land  & 
Construction  Co.,  26  So.  925,  124  Ala.  225. 

Presumption  as  to  Exhaustion  of  Power 
of  Sale. — ^Where  a  railroad  company,  in 
aid  of  which  lands  were  granted  to  the 
state  by  Act  Cong.  June  3,  1856,  is  shown 
to  have  sold  certain  lands  withp  the  pre- 
scribed distance  from  its  line^  and  the 
record  fails  to  show  that  it  has  sold  any 
other  lands  granted  to  aid  in  its  construc- 
tion, it  can  not  be  presumed  that  it  had 
previously  exhausted  the  power  given  it 
by  the  act  to  sell  120  sections  before  do- 
ing any  work  of  construction.  Swann  v. 
Larmore,  70  Ala.  555. 

Suit  to  Enforce  Vendor's  Lien — Burden 
of  Proof. — In  a  suit  by  a  railroad  to  en- 
force a  vendor's  lien,  the  defense  being 
that  the  company  had  no  power  under  the 
grant  to  convey  the  land,  the  burden  of 
proof  is  on  the  purchaser;  he  having 
taken  possession  under  his  deed.  Mathis 
V.  Tennessee  &  C.  R.  Co.,  83  Ala.  411,  3 
So.  793. 

§  35.  Mortgages  by  Company. 

Sale  under  Privilege  in  Mortgage,  but 
Violating  Acts  of  Congress.  —  Lands 
granted  by  act  of  congress  to  the  state  o( 
Alabama,  to  aid  in  the  construction  of 
certain  railroads  and  afterwards  conveyed 
by  the  state  to  defendant  railroad  com- 
pany, were  mortgaged  back  to  the  state 
by  an  instrument  containing  a  provision, 
authorized  to  be  inserted  by  Act  1869-70, 
pp.  89-92,  that  defendant  should  have  the 
privilege  of  "selling  said  lands,  or  any 
part  thereof,  in  accordance  with  the  acts 
of  congress  granting  the  same."  Held, 
that  one  who  derived  title  to  a  portion  of 
such  lands  from  a  subsequent  sale  by  de- 
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fendant,  made  in  direct  violation  of  said 
acts  of  congress,  took  subject  to  the  lien 
of  the  mortgage.  Miller  v.  Swann,  89 
Ala.  631,  7  So.  771. 

§  36.  Conflicting  Grants. 

Under  Act  Cong.  June  3,  1856,  granting 
to  Alabama  lands  in  aid  of  certain  rail- 
roads, three  different  companies  each  be- 
came entitled  to  the  same  tract  of  land 
by  reason  of  its  being  within  the  limits 
of  the  grant  of  each.  Held,  that  the  grant 
was  of  equal  undivided  shares  for  the 
benefit  of  each  railroad,  regardless  of  the 
priority  of  location  or  construction  of  any 
of  them.  McCarvcr  v.  Herzberg,  25  So. 
3,  120  Ala.  523. 

Land  Pre-empted  after  Expiration  of 
Original  Grrant  to  Railroad  and  before 
Renewal.  —  Plaintiff  claimed  title  under 
Acts  1875-76,  p.  154,  and  Acts  1876-77,  p. 
114,  dividing  among  certain  railroads 
lands  granted  to  the  state  in  aid  of  their 
construction,  b>  tct  Cong.  Jrne  3,  1856. 
The  original  grant  to  the  state  expired 
by  limitation  in  10  years,  but  was  renewed 
in  1869,  subject  to  all  the  conditions  of 
the  original  grant,  one  of  which  was  that 
if  the  right  of  pre-emption  had  attached 
to  any  of  the  lands  thus  granted,  other 
lands  should  be  selected  in  lieu  thereof. 
Defendant's  pre-emption  right  attached 
in  May,  1867,  in  the  interim  between  the 
expiration  of  the  original  grant  and  its 
renewal.  Held,  that  he  was  entitled  to 
the  land.  South  &  N.  A.  R.  Co.  v.  Gilliam, 
85  Ala.  171,  4  So.  694. 

§  87.  Grant  of  Right  of  Way. 

A  railroad  is  a  "highway,''  within  the 
meaning  of  Rev.  St.  §  2477  [U.  S.  Comp. 
St.  1901,  p.  1567],  providing  that  "the 
right  of  way  for  the  construction  of  high- 
ways over  public  lands,  not  reserved  for 
public  uses,  is  hereby  granted."  Tennes- 
see &  C.  R.  Co.  V.  Taylor,  102  Ala.  224.  14 
So.  379. 

As  Operating  on  Lands  Entered  for 
Purchase. — Act  Cong.  Aug.  4,  1852,  grant- 
ing railroad  companies  a  right  of  way 
through  public  lands,  ceases  to  operate  on 
such  lands  after  they  have  been  entered 
for  purchase  by  citizens,  unless  the  com- 
pany claiming  such  right  has  located  its 
railroad  and  filed  a  plat  of  location  pur- 
suant to  law  before  such  entry  is  made. 


Alabama  &  F.  R.  Co.  v.  Burkett,  46  Ala. 
569. 

(H)    PROCEEDINGS    IN   LAND    OF- 
FICE. 

§  38.  Authority  and  Duties  of  Officers  in 
General. 

Transfer  of  Authority  to  Commissioner 
of  Land  Office. — By  the  act  of  congress 
of  July  4,  1836,  the  executive  duties  ap- 
pertaining to  the  sale  of  public  lands  were 
imposed  upon  the  commissioner  of  the 
general  land  office;  and,  by  5  Stat  107, 
the  authority  to  direct  the  sale  of  reser- 
vations under  the  treaty  of  Fort  Jackson 
was  transferred  from  the  secretary  of  the 
treasury  .to  the  commissioner  of  the  gen- 
eral land  office.  Saltmarsh  v.  Crommc- 
lin,  39  Ala.  54. 

§  89.  Mode   and   Rules  of   Procedure  in 
GeneraL 

Letter  as  Special  Direction  to  Allow 
Land  to  Be  Entered^ — A  letter  from  the 
commissioner  of  the  general  land  office, 
addressed  to  the  register  and  receiver  at 
the  local  office,  asserting  that  in  his  opin- 
ion certain  land  was  subject  to  entry  un- 
der the  pre-emption  law,  is  a  special  di- 
rection to  allow  the  land  to  be  entered 
under  the  pre-emption  law.  Saltmarsh  r. 
Crommelin,  39   Ala.  54. 

§  40.    Cancellation   of    Entries,    Receipts, 
Certificates,  and  Warrants. 

The  lahd  department  may  investigate 
the  bona  fides  of  a  homestead  claim,  and 
cancel  the  same,  if  no  patent  has  issued. 
Holmes  v.  State,  108  Ala.  24,  18  So.  529; 
Holmes  v.  State,  100  Ala.  291,  14   So.  51. 

Order  to  Perfect  Location  of  Another 
Warrant  as  Cancelling  Certificate  of  En-| 

try. — The  commissioner  of  the  general 
land  office  has  authority  to  order  the  canr 
cellation  of  a  certificate  of  entry;  and  ai^ 
order  to  the  local  office  to  perfect  the  loi 
cation  of  another  warrant,  and  the  issttl 
ance  of  a  patent  to  the  warrantor,  so  lo^ 
cated,  atnounts  to  a  cancellation  of  thi 
first  entry,  and  consequently  that  certif 
icate  is  no  defense  to  an  iaction  foundM 
on  the  patent.  Bates  v.  Herron,  35  Alt 
117. 

§  41.  Determination  of  Adverse  Claims. 

What  Claims  May  Be  Determined.  - 

The  power  given  to  the  registers  and  r< 
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ceivers,  by  the  different  acts  of  congress, 
to  determine  between  conflicting  and  in- 
terfering claims,  and  to  direct  the  manner 
of  locating  and  surveying  them,  applies 
only  to  confirmation  of  imperfec't  grants 
made  by  the  former  proprietors  of  the 
country.  City  of  Mobile  t*.  Farmer's 
Heirs,  6  Ala.  738. 

§  48.  Condnsiveness  and  Effect  of  Deci- 
aioiis. 

§  48. In  General. 

What  Certificates  Conclusive.  ~  The 
statute  of  Alabama  of  1812,  providing  that 
all  certificates  issued  in  pursuance  of  any 
act  of  congress  on  any  warrant  or  order 
of  survey  should  be  taken  as  vesting  a 
complete  and  legal  title  in  the  person  in 
whose  favor  the  certificate  was  granted, 
embraced  all  certificates  that  had  been  or 
might  be  legally  grranted  pursuant  to  acts 
of  congrrcss  then  existing,  or  which  might 
afterwards  be  passed,  authorizing  the  is- 
suance of  certificates  on  any  warrant  or 
order  of  survey,  or  to  any  donation  or 
pre-emption  claimants.  Lewis  v,  Gogu- 
ette,  3  Stew.  &  P.  184. 

§  44.  —  Registers  and  Receivers. 

Certificate  of  Register.  —  On  petition 
for  leave  to  establish  a  ferry  by  one 
whose  title  to  the  land  to  be  incumbered 
by  the  ferry  was  evidenced  by  a  certif- 
icate of  the  register  of  the  land  office, 
the  court  can  not  question  the  validity  of 
the  petitioner's  title.  Cox  v.  Easter,  1 
Port.   130. 

Conclusiveness  of  Confirmed  Decision 
of  Register  and  Receiver.  —  Where  the 
register  and  receiver  of  a  land  office  de- 
termine upon  the  rights  of  persons  claim- 
ing to  enter  land  under  the  pre-emption 
laws,  and  their  decision  is  affirmed  by 
the  secretary  of  the  treasury  on  appeal, 
S'jch  decision  is  final,  and  can  not  be  re- 
viewed by  a  court  of  law.  Mitchell  v, 
Cobb.  13  Ala.  137. 

Condtisiveness  as  to  Action  by  Land 
Department. — Where  a  party  commutes 
his  homestead  entry  into  a  cash  entry, 
and  the  final  receipt  for  the  price  is  is- 
sued to  him  by  the  receiver,  and  the  cer- 
tificate is  signed  by  the  register,  such 
receipt  and  certificate  may  entitle  him 
prima  facie  to  a  patent,  but  do  not  con- 
clude the  land  department  from  investi- 
gating  the  truth    of  the  facts  on    which 


they  were  issued,  and  the  bona  fides  of 
the  homestead  claim,  and  from  canceling 
the  same  if  foimd  untrue  and  insufficient. 
Holmes  v.  State,  100  Ala.  291,  14  So.  51. 

§  45.  Secretary  of  the  Interior. 

A  decision  of  the  department  of  the  in- 
terior to  cancel  inchoate  rights  acquired 
by  homestead  entry  is  prima  facie  correct; 
and  a  party  who  assails  the  correctness  of 
such  a  decision  must  show  affirmatively 
that  it  is  illegal  and  unauthorized.  Hol- 
mes V.  State,  100  Ala.  291,  14  So.  51. 

(1)  PATENTS. 

§  46.  Right  to  and  Necessity  for  Patent  ih 
General. 

A  patent  of  lands  does  not  pass  the 
title,  but  is  only  evidence  that  it  has  be- 
fore passed.  Goodlet  v.  Smithson,  5 
Poft.  245. 

Ha  congressional  grant  provides  that 
title  shall  pass  on  selection,  the  legal  as 
well  as  the  equitable  title  passes  out  of 
the  United  States  on  such  selection,  with- 
out issuance  of  a  patent.  Price  v,  Den- 
nis, 49  So.  248,  159  Ala.  625. 

§  47.  Delivery  and  Acceptance. 

The  commissioner  of  the  general  land 
office  has  authority  to  recall  an  errone- 
ously issued  patent  before  its  delivery  to 
the  patentee,  and  cancel  it.  Phillips  v. 
Sherman,  36  Ala.  189. 

The  holder  of  a  certificate  of  entry  is- 
sued by  the  United  States  made  affidavit 
that  he  had  made  a  mistake  in  respect  to 
the  land  he  intended  to  purchase  and 
thought  he  was  entering.  The  entry  was 
set  aside,  the  certificate  surrendered  and 
canceled,  and  the  purchase  money  re- 
funded to  him.  Afterwards  a  patent  was 
inadvertently  made  out,  and  sent  to  the 
local  land  office,  but  before  any  accept- 
ance on  the  part  of  such  entryman  the 
mistake  was  discovered,  and  the  patent 
was  recalled  and  canceled.  Held,  that 
the  title  did  not  pass  from  the  United 
States.  Wood  v,  Pittman,  20  So.  972,  113 
Ala.  207. 

§  46.  Requisites  and  Validity. 

See   also   post,   "Conclusiveness,"   §   50. 

Description  Inserted  after  Delivery  of 
Patent. — A  patent  does  not  convey  the 
title  to  land,  the  description  of  which  is 
inserted   after   its   issuance   and   delivery. 
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Alabama  State  Land  Co.  v.  McCuUough, 
46  So.  472,  155  Ala.  246. 

§  49.  Construction  and  Operation  in  Gen- 
eral. 

§  49  (1)  In  General 

Acceptance  of  Eslava  Patent  as  Admis- 
sion of  Superior  Title  in  GazsanL  —  The 

Gazzam  patent  of  1841,  and  the  Eslava 
patent  of  1848,  being  intended  merely  to 
give  Gazzam  prima  facie  title,  with  per- 
mission to  the  Eslava  heirs  to  disprove  it, 
such  heirs'  acceptance  of  the  later  patent 
did  not  admit  superior  title  in  Gazzam. 
Garrow  v.  Toxey,  171  Ala.  644,  54  So.  556. 

§  49  (8)  Relation  Back. 
Nature  and  Purpose  of   Doctrine. — The 

doctrine  of  legal  title  to  lands  acquired 
from  the  government  relating  back  to  the 
inception  of  the  grantee's  equity  ^is  a 
pure  legal  fiction,  adopted  solely  to  pro- 
tect and  preserve  the  legal  title  subse- 
quently acquired,  and  not  to  defeat  it. 
Price  V.  Dennis,  49  So.  248,  159  Ala.  625. 

Relation  Back  to  Date  of  Entry.  —  A 
patent  to  public  lands  relates  back  to  the 
date  of  entry,  and  the  title  acquired  by  a 
patent  inures  to  the  ibenefit  of  the  pat- 
entee's prior  grantee,  though  by  quit- 
claim or  involuntary  conveyance.  Bir- 
mingham Coal,  etc.,  Co.  v.  Arnett,  181 
Ala.  621,  62  So.  26. 

Relation  Back  to  Cerdiicate  of  Final 
Payment. — Where  the  commutation  pay- 
ment for  public  lands  was  made  for  the 
benefit  of  infant  heirs  of  the  deceased 
entryman,  and  they  received  a  certificate 
of  final  payment  and  became  entitled  to  a 
patent,  the  title  acquired  by  patent,  sub- 
sequently issued,  related  back  to  the  date 
of  the  certificate  and  inured  to  the  bene- 
fit of  a  purchaser  at  a  sale  by  a  guardian 
of  the  heirs  pursuant  to  order  of  court. 
Birmingham  Coal,  etc.,  Co.  v,  Arnett,  ISrti 
Ala.  621,  62  So.  26. 

Showing  Connection  with  Previous  In- 
choate Legal  Title. — A  patent  to  public 
lands  may  be  shown  to  be  connected 
with  and  to  relate  back  to  a  previous  in- 
choate legal  title.  Jones  v.  Inge,  5  Port. 
327. 

As  Conveying  Interest  or  Giving  Right 
of  Action. — A  patent  can  not  be  consid- 
ered as  conveying  any  interest  to  the  pat- 
entee anterior  to  its  date.  Nor  do  its 
recitals  operate,  so  as  to  give  a  right  of 


action,  prior  or  antecedent  to  that  time. 
Jones  V.  Inge,  5  Port.  327. 

§  49  (8)  Property  Included. 

Certain  boundaries  are  of  more  im- 
portance than  quantity  in  designating 
lands.  Therefore,  where  a  patent  calls 
for  a  subdivision  of  a  fractional  quarter 
section,  described  as  lying  north  of  a  cer-  ! 
tain  creek,  and  containing  a  specified 
number  of  acres,  it  embraces  all  the  lanu 
in  the  subdi\ision  north  of  the  creek,  al- 
though the  actual  number  of  acres  exceeds 
the  number  specified  in  the  patent  Stem 
V.  Ashby,  24  Ala.  521. 

Strip  Along  River. — The  lands  formerly 
occupied  by  Old  Fort  Charlotte,  as  shown 
by  the  map  and  plat  returned  to  the  gen- 
eral land  office  by  the  surveyor  general 
were  separated  from  the  river  by  a  nar- 
row strip  of  land.  Held,  that  a  patent 
from  the  United  States  for  such  lands 
did  not  pass  this  strip  nor  adjacent  land 
on  the  river  front,  since  reclaimed  from 
the  water.  Boulo  v.  New  Orleans,  M.  & 
T.  R.  Co.,  55  Ala.  480. 

§  49  (4)  Conditions  and  Exceptions. 

Condition  Not  Required  by  Law.  —  A 

condition  superadded  to  a  patent  certif- 
icate by  the  register  of  a  land  office,  which 
was  not  required  by  the  law  directing  its 
issuance  by  him,  is  void,  and  the  patentee 
takes  it  discharged  of  the  condition.  In- 
nerarity  v,  Mims'  Heirs,  1  Ala.  660. 

§  49  (6)    Patent  Issued   after   Death    of 
Settler. 

Effect  of  Act  of  1836^— Where  a  pat- 
entee of  land  named  in  a  patent  issued 
by  the  United  States  died  before  the  date 
of  such  instrument,  his  heirs  take  the  le- 
gal title,  under  the  act  of  congress  of 
May  20,  1836.  Phillips  v,  Sherman,  36 
Ala.  189. 

Before  the  act  of  congress  of  1836,  a 
patent  for  lands,  issued  in  the  name  of  a 
person  who  was  dead  at  the  time  it  is- 
sued, was  void;  but,  by  that  act,  the  title 
to  such  lands  inures  to  and  becomes 
vested  in  the  heirs,  devisees,  or  assignees 
of  the  deceased  pe/son,  as  if  it  had  issued 
to  such  deceased  person  during  his  life. 
Tarver  v.  Smith,  38  Ala.  135, 

Patent  Issued  to  "Heirs."~A  patent  of 
land,  descrilbing  the  grantees  as  "the 
heirs"  of  M.,  deceased,  is  not  void  for  un- 
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certainty.     Payne  v.  Mathis,  92  Ala.  585, 
9  So.  605. 

§  49  (6)  Presumptions  as  to  Issuance  and 
Validity. 

As  Vesting  Legal  Title. — Presumptively 
a  patent  to  public  land  vests  the  legal 
title  in  the  parties  to  whom  it  is  issued. 
Carroll  v.  Draughon,  173  Ala.  327,  58  So. 
207. 

As  Evidence  of  Preliminary  Require- 
ments^ — A  patent  to  public  land  is  prima 
facie  evidence  of  compliance  with  all  pre- 
liminary requirements  to  its  issuance. 
Carrol  v,  Draughon,  173  Ala.  327,  56  So. 
207. 

Where  Patent  Appears  to '  t>e  Issued 
without  Authority. — The  general  rule  of 
law,  which  accords  the  presumption  of 
validity  to  all  proceedings  necessary  to 
uphold  a  patent  issued  by  the  general 
government,  does  not  prevent  the  court 
from  treating  as  void  a  patent  which  ap- 
pears on  its  face  to  have  been  issued  with- 
out authority,  and  proof  extrinsic  of  the 
instrument  itself  is  admissible  to  ascertain 
whether  it  was  issued  without  authority. 
Lcdbetter  v.  Borland,  29  So.  579,  128  Ala. 
418. 

§  50.  Conclusiveness. 

§  51. In  General. 

See  also  ante,  "Lands  Subject  to  En- 
try." §  8;     "Evidence,"  §  14. 

A  patent  from  the  United  States,  pur- 
porting to  grant  lands  in  which  the  gov- 
ernment had  no  title  or  which  were  not 
subject  to  sale,  is  void  as  an  evidence  of 
title,  and  may  be  so  declared  in  an  action 
at  law  against  one  who  has  lawful  pos- 
session, or  is  in  under  color  of  title;  but, 
subject  to  this  qualification,  its  validity 
can  not  be  impeached  on  account  of  de- 
fects in  the  proceedings  preliminary  to  its 
issue.     Bates  v.  Herron,  35  Ala.  117. 

Patents  to  State  of  Unoccupied  Land. 

—Under  Act  Feb.  18,  1899,  c.  160  (30  U. 
S.  Stat  837),  authorizing  the  Governor 
of  Alabama  to  select  50,000  acres  of  un- 
occupied and  uninhabited  land  and  certify 
it  to  the  Secretary  of  the  Interior  who 
should  issue  patents  therefor  to  the  state 
of  Alabama,  the  proceeds  of  such  land  to 
be  held  as  a  fund  for  the  use  of  two  edu- 
cational institutions  specified,  where  land 


selected  by  the  Governor  was  certified  and 
a  patent  issued,  further  inquiry  into  the 
legal  title  to  such  land  was  concluded  un- 
der the  rule  that  when  the  law  confides  to 
a  special  tribunal  the  authority  to  hear  and 
determine  certain  matters,  the  decision 
of  that  tribunal  is  conclusive,  and  hence 
in  ejectment  the  title  of  a  party  claiming 
under  the  patents  could  not  be  attacked 
by  proof  that  such  land  was  not  unoccu- 
pied and  uninhabited  when  selected  by 
the  Governor.  Bonner  v.  Lockhart,  177 
Ala.  103,  59  So.  51. 

Conclusiveness  as  Against  Prior  Certifi- 
cate of  Homestead  Entry* — As  against  a 
patent,  which  is  conclusive  in  courts  of 
law.  a  certificate  of  a  homestead  entry 
made  at  an  earlie(  date  can  not  prevail. 
Stringfellow  v,  Tennessee  Coal,  Iron  & 
Railroad  Co.,  22  So.  997,  117  Ala.  250. 

Effect  as  against  Prior  Uncancelled 
Land  Certificate. — Applying  the  maxim, 
"Nemo  plus  juris  ad  alienum  transferre 
potest,  quam  ipse  habet,"  an  honest,  un- 
canceled land  certificate  will  prevail  over 
a  later  one  confirmed  by  patent  from  the 
government.  Goolsbee*s  Adm'r  v.  Ford- 
ham,  49  Ala.  202. 

Effect  as  against  Prior  Location  of 
Cr^ek  Indian  Reservee. — When  the  gov- 
ernment of  the  United  States  has  made  an 
appropriation  of  land  to  an  Indian  reser- 
vee, under  the  treaty  with  the  Creek  tribe 
of  Indians  of  March  24,  1832,  a  patent  sub- 
sequently issued  by  the  government  can 
not  defeat  the  prior  right  of  the  Indian  or 
his  legal  vendee.  Stephens  v.  Westwood, 
20  Ala.  275. 

If  the  location  of  a  Creek  Indian  reser- 
vee, under  the  treaty  of  March  24,  1832, 
is  proved  by  the  government  records  to 
have  been  regularly  made,  it  can  not  be 
collaterally  impeached,  even  by  one  hold- 
ing a  patent  from  the  United  States. 
Stephens  v.  Westwood,  25  Ala.  716. 

Effect  of  ReciUls  as  to  Invalidity  of 
Prior  Patent.— Though  a  patent  issued 
after  the  United  States  had  made  an  ap- 
propriation of  land  to  an  Indian  reservee, 
under  the  Creek  treaty  of  March  24,  1832, 
was  void  because  the  land  had  been  pre- 
viously appropriated  to  another  reservee, 
the  fact  of  the  prior  appropriation  can  not 
be  shown  by  bare  recitals  in  another  pat- 
ent subsequently  issued,  so  as  to  enable 
the   junior   grantee   to   recover   the   land 
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from  the  senior  grantee.  Ste.phens  v. 
Wcstwood,  20  Ala.  275. 

Right  of  Intruder  to  Attack  Validity.— 
A  patent  fraudulently  obtained,  or  which 
has  issued  in  violation  of  law,  is  void,  and 
does  not  authorize  a  recovery  against  a 
party  in  possession  under  color  of  title; 
but  a  mere  intruder  can  not  insist  upon 
the  invalidity  of  the  patent.  Where  the 
defendant  offers  no  evidence  to  justify  his 
possession,  the  fair  inference  is  that  h;;  is 
an  intruder.  Crommelin  v.  Minter,  9  Ala. 
594. 

Right  of  Stranger  to  Dispute  Truth  of 
Recitals. — A  mere  stranger  has  no  right 
to  dispute  the  truth  of  the  recitals  in  a 
patent.    Jones  v.  Inge,  5  Port.  327. 


§  52. 


Collateral  ^AtUck. 


A  patent  issued  by  the  United  States 
for  land  originally  entered  by  the  paten- 
tee, and  not  void  on  its  face,  can  not  be 
collaterally  impeached,  in  an  action  of 
trespass  to  try  title,  by  the  production  of 
the  certificate  showing  an  assignment 
thereof  to  another  before  the  issuing  of 
the  patent.    Masters  v.  Eastis,  3  Port.  368. 

Where  the  validity  of  a  patent,  issued 
under  the  act  of  congress  of  August  26, 
1842,  to  the  legal  representatives  of  the 
person  named  in  said  act,  has  been  im- 
peached on  the  ground  that  the  patentee 
was  not  such  representative,  and  has 
been  .sustained  by  the  commissioner  of  the 
general  land  ofHce,  and  by  the  secretary 
of  the  interior  on  appeal  to  him,  it  can 
not  be  collaterally  assailed  on  the  same 
ground  in  a  court  of  law.  Phillips  v.  Sher- 
man, 36  Ala.  189. 

Void  Patent. — "A  patent  issued  by  the 
government  of  the  United  States,  which 
purports  to  grant  lands  in  which  the  gov- 
ernment had  no  title,  or  where  the  lands 
granted  were  not  subject  to  sale,  is  void 
as  an  evidence  of  title,  and  may  be  so  de- 
clared in  an  action  at  law  against  any  one 
who  has  a  lawful  possession,  or  is  in  by 
color  of  title.  Stephens  v,  V/estwoo;l,  20 
Ala.  275;  S.  C,  25  Ala.  716.  717;  Salt- 
.  marsh  v.  Crommelin,  24  Ala.  347;  Crom- 
melin V.  Minter,  9  Ala.  594;  Haden  v. 
Ware,  15  Ala.  149;  *  *  *  Iverson  v.  Du- 
bose,  27  Ala.  418."  Bates  v.  Herron,  35 
Ala.  117,  123;  Goolsbce  v.  Fordham,  49 
Ala.  202,  204;  Tapia  v.  Williams,  172  Ala. 
18,  54  So.  613. 


(J)      REMEDIES      IN      CASES     OF 
FRAUD,  MISTAKE,  OR  TRUST. 

§  58.  Relief  to  Claimant  of  Land. 

Money  Expended  in  Procuring  Patent 
— On  a  bill  for  a  conveyance  by  a  pur- 
chaser in  possession  against  a  grantee  of 
his  vendor  who  has,  since  the  grant  and 
in  pursuance  thereof,  procured  a  patent 
from  the  United  States  for  the  land,  the 
purchaser  must  pay  the  grantee  the  money 
expended  in  procuring  the  patent,  with  in- 
terest, as  after  the  conveyance  the  pur- 
chaser will  have  the  benefit  thereof. 
Pearce  v.  Nix,  34  Ala.  183. 

(K)     CONVEYANCES,     CONTRACTS. 
AND  EXEMPTIONS. 

§  54.  Assignments  and  Transfers  of  Rights 
in  GeneraL  ' 

§  54  (1)  In  General. 

A  purchaser  of  lands  from  the  United 
States,  by  the  act  of  entry  and  .payment, 
acquires  an  inchoate  legal  title,  which 
may  be  aliened,  descend,  or  be  devested 
in  the  same  manner  as  any  other  legal 
title.     Goodlet  v,  Smithson,  5  Port.  245. 

A  purchaser  of  lands  from  the  United 
States,  before  patent,  has  an  inchoate  legal 
title,  which  may  be  conveyed  to  a  grantee 
of  a  purchaser  in  the  same  manner  as  any 
other  legal  title,  and  the  estate  will  be 
transferred  by  such  conveyance,  Wright 
v.  Swan,  6  Port.  84. 

Assignments — ^Performance  of  Con<ti- 
tion  Precedent. — ^The  allotments  of  lands 
made  to  the  French  emigrants,  under  the 
act  of  congress  of  March,  1817,  to  en- 
courage the  cultivation  of  the  vine  and 
olive,  may  be  assigned  by  the  grantees  as 
well  before  as  after  the  performance  of  the 
conditions  of  cultivation  required  by  the 
government.    Jinkins  v.  Noel,  3  Stew.  60. 

Where  lands  are  granted  by  the  govern- 
ment to  individuals,  on  condition  preced- 
ent, the  grantees  may  assign  them,  and 
the  title  of  the  assignees  will  be  g:ood, 
even  before  performance  of  the  condition, 
against  all  persons  except  the  g^overn- 
ment.     Jinkins  v.   Noel,  3  Stew.   60. 

Same  -»  Priority  as  to  Sale  mider 
Subsequent  Judgment. — ^The  assignment 
of  a  land  certificate,  made  by  the  ori^nal 
purchaser,  under  his  hand  and  seal,  oper- 
ates under  the  statute  of  Alabama  as  a 
conveyance  of  all  the  assignor's   interest 
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in  the  land,  and  the  assignee  has  a  supe- 
rior title  at  law  to  a  purchaser  at  a  sheriffs 
sale  under  a  judgrment  rendered  subse- 
quent to  the  assignment.  Falkner  z\ 
Jones.  12  Ala.  105. 

Transfers  after  Act  of  1880.^Under  the 
ict  of  congress  of  1830,  granting  pre-emp- 
tion of  public  lands  to  settlers,  but  inhibit- 
in?  all  assignments  and  transfers  of  the 
pre-emption  right,  prior  to  the  issuance 
of  the  patent,  a  power  given  by  a  settler 
to  conyey  land  entered  under  that  act  as 
soon  as  the  patent  should  issue  is  void; 
and  consequently  any  conveyance  under 
it  is  void.    McElyea  v,  Hayter,  2  Port.  148. 

Under  the  act  of  congress  of  1830,  re- 
lating to  pre-emption  rights,  and  making 
void  all  transfers  thereof  made  before  the 
issuance  of  a  patent,  an  assignment  so 
made  is  inadmissible  in  an  action  of  tres- 
pass to  try  title  brought  by  the  patentee. 
Cundiff  V.  Orms,  7  Port.  58. 

Act  Cong.  May  29,  1830,  granting  pre- 
emption to  settlers  on  public  lands,  and 
expressly  prohibiting  the  assignment  and 
transfer  of  the  right  of  pre-emption  prior 
to  the  issue  of  the  patent,  renders  a  power 
executed  with  authority  to  convey  lands 
entered  under  the  act  when  the  patent 
should  issue  illegal  and  inoperative;  be- 
ing in  effect  an  evasion  of  the  act.  Mc- 
Elyea r.  Hayter,  2  Port  148. 

A  party  who  claims  title  to  land,  by 
a  patent  from  the  United  States,  has  al 
valid  title  as  against  a  party  who  claims 
onder  an  assignment  prior  to  the  patent 
of  a  pre-emption  right,  acquired  under  the 
pre-emption  act  of  congress  of  May  29, 
l<^30.     McTyer  v.  McDowell,  36  Ala.  39. 

Assignment  of  Certificate  of  Right  after 
Act  of  1834.— By  the  statute  of  May  29, 
1830.  certain  rights  of  pre-emption  arc 
granted,  but  all  assignments  of  such  rights 
before  patent  issued  are  made  void;  by 
the  statute  of  1832,  the  assignment  of 
certificates  of  rights  is  authorized;  by  the 
statute  of  1834,  the  act  of  1830  is  revived, 
but  that  of  1832  is  not  referred  to  in  the 
act  of  revival.  Held,  that  the  holder  of 
a  right,  under  the  act  of  1834,  might  as- 
sign his  certificate,  and  would  be  com- 
pelled to  convey  the  legal  title  vested  in 
him  by  patent  to  the  purchaser;  and  that 
a  purchaser  of  the  land  from  the  pre-emp- 
tor.  with  notice  of  such  assignment,  would 
be  compelled  to  convey  the  legal  title  to 


the  assignee  of  the  certificate.  Mann  v, 
Bissent,  4  Ala.  731. 

Transfers  made  after  Act  of  Congress 
of  18S0^~Act  Cong.  June  15,  1880,  |  2, 
enabling  transferees  of  ''persons  who  have 
heretofore,  under  any  of  the  homestead 
laws,  entered  lands,''  to  entitle  themselves 
to  the  land  by  paying  the  government 
price  therefor,  does  not  apply  to  persons 
claiming  under  attempted  transfers  made 
after  the  passage  of  the  act.  Woodstock 
Iron  Co.  V,  Strickland,  25  So.  818,  121 
Ala.  616. 

§  54  (2)  Homestead  Right. 

A  note  for  the*  transfer,  by  delivery,  of 
a  certificate  of  the  register  of  the  land 
ofiice,  to  the  effect  that  the  person  named 
had  taken  the  preliminary  steps  towards 
entering  as  a  homestead  the  land  de-  ^ 
scribed,  which  land  had  been  abandoned 
by  such  entryman,  is  invalid  for  want  of 
consideration.  McCollum  v.  Edmonds,  109 
Ala.  322,  19  So.  501. 

§  54  (8)  Form  and  Requisites  of  Transfer 
or  Assignment. 

Where  the  records  of  the  Land  Office 
show  that  the  location  of  land  under  a 
military  bounty  warrant  was  suspended 
liy  the  commissioner  of  the  General  Land 
Office  because  of  the  insufficiency  of  an 
assignment  of  the  warrant,  the  equity  of 
the  holder  of  the  land  was  not  perfect  un- 
til the  assignment  was  made  good:  Price 
V.  Dennis,  49  So.  248,  159  Ala.  625. 

Necessity  for  Wife's  Acknowledgment 
to  Authorise  Conveyance  of  Homestead. 

—Rev.  St.  U.  S.  p/  419,  §  2288,  providing 
that  any  person  who  may  settle  on  pub- 
lic land  either  by  pre-emption  or  by  vir- 
tue of  the  homestead  law,  shall  have  the 
right  to  transfer  by  warranty  against  his 
own  acts  any  portion  of  his  pre-emption 
or  homestead  for  church  or  school  pur- 
poses, or  for  the  right  of  way  of  railroads 
crossing  such  homestead,  and  the  transfer 
shall  in  no  way  vitiate  his  right  to  com- 
plete the  title  thereto,  does  not  author- 
ize a  conveyance  to  a  railroad  company 
of  the  right  of  way  through  land  on  which 
a  husband  has  procured  homestead  cer> 
tificate,  and  on  which  he  and  his  family 
have  entered,  without  the  acknowledg- 
ment of  the  wife,  separate  and  apart  from 
her  husband,  as  required  by  the  state  law 
for    the    conveyance    of    the    homestead. 
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Griffin  v,  Chattanooga  S.  R.  Co.,  30  So. 
523,  127  Ala.  570. 

An  assignment,  by  an  instrument  not 
under  seal,  of  land  purchased  of  the 
United  States,  evidence  of  which  pur- 
chase is  a  certificate  of  iinal  payment  by 
the  assignor  f.rom  the  receiver  of  public 
money  in  land  office,  is  not  sufficient  to 
sustain  an  action  of  trespass  by  the  as- 
signee. Thrash  v.  Johnson,  6  Port.  458; 
Ansley  fu.  Nolan,  6  Port.  379. 

An  assignment  of  a  land  certificate  not 
under  seal  does  not  pass  the  legal  title, 
and  is  not  proper  evidence  in  an  ejectment 
suit  by  a  sheriff's  vendee.  Falkner  v, 
Jones,    12   Ala.   165. 

Failure  to  Register  Assignment  of 
Land  Certificate. — An  assignment  of  a 
land  certificate  issued  under  an  act  of 
congress,  under  the  statute  of  Alabama,  is 
not  within  the  registration  acts,  and  does 
not  become  inoperative  against  a  subse- 
quent purchaser  for  the  omission  to  reg- 
ister  it.     Falkner  v.   Jones,   12   Ala.    165. 

§  55.  Mortgages. 

Mortgage  on  Homestead  before  Patent 
Issued. — A  mortgage  given  on  a  govern- 
ment homestead,  after  issuance  of  a  final 
certificate,  but  before  reception  of  the 
patent,  is  valid,  notwithstanding  Rev.  St. 
U.  S.  §  2296,  provides  that  such  home- 
stead shall  not  in  any  event  become  lia- 
ble to  the  satisfaction  of  any  debt  con- 
tracted prior  to  the  issuance  of  the  patent 
therefor;  the  intent  of  the  statute  being 
to  prevent  "involuntary"  appropriation 
of  the  land  to  antecedent  debts.  Smart  v, 
Kennedy,  26  So.  198.  123  Ala.  627,  cited 
in  note  in  6  L.  R.  A.,  N.  S.,  934. 

E£fect  of  Void  Mortgage.— No  title,  le- 
gal or  equitable,  is  acquired  by  a  mort- 
gage void  because  of  Rev.  St.  U.  S.  §  2296 
(U.  S.  Comp.  St.  1901,  p.  1398),  providing 
that  no  lands  acquired  under  the  chapter 
on  homesteads  shall  become  liable  to  the 
satisfaction  of  any  debts  contracted  prior 
to  the  issuance  of  a  patent  therefor.  Hall 
V.  Slaughter,  47  So.  103,  155  Ala.  625. 

§  56.  Sale  of  Improvements. 

A  promise  made  by  one  who  enters 
public  lands  to  pay  a  prior  occupant  for 
improvements  made  thereon  by  him  is 
without  consideration,  and  void.  Duncan 
V,  Hall,  9  Ala.  128. 

A  mere  verbal  promise  to  pay  a  squatter 


for  his  improvements  on  public  bnd,  not 
made  at  the  request  of  the  promisor,  will 
not  sustain  an  action.  Shaw  v,  Boyd,  1 
Stew.  &  P.  83. 

Sale  of  Improvements  on  Abandonment 
of  Homestead  as  Sale  of  Homestead 
Right. — A  person,  after  having  taken*  steps 
to  secure  public  lands  as  a  homestead  and 
having  made  improvements  thereon,  aban- 
doned his  intention,  relinquished  his  claim 
to  the  government  on  the  back  of  his  pre- 
liminary certificate,  and  sold  the  improve- 
ments to  another,  delivering  to  him  his 
certificate  and  possession  of  the  lands. 
Held,  that  the  transaction  was  not  a  sale 
of  an  imperfect  pre-emption  or  home- 
stead right,  so  as  to  invalidate  a  note 
given  for  the  purchase  price.  Tarrance  v, 
Hatfield,  71  Ala.  234. 

§  57.  Bona  Fide  Purchasers. 

Where  defendant  and  decedent  jointly 
purchased  570  acres  of  public  land,  agree- 
ing to  divide  equally,  but  a  patent  for  320 
acres  was  issued  to  decedent,  and  he  sold 
to  plaintiff,  who  took  without  notice  of 
defendant's  rights,  any  occupancy  by  him, 
to  constitute  notice,  must  be  to  a  cer- 
tainly drawn  line  dividing  the  tract  into 
halves.    Hanrick  v.  Thompson,  9  Ala.  409. 

§  58.  Validity  of  Contracte. 

§   to   (1)   Contracts   Stifling .  Competition 
at  Public  Sale. 

A  bond  given  to  an  association  formed 
for  the  purpose  of  purchasing  land  at  the 
public  sales  of  the  lands  of  the  United 
States  and  reselling  them  at  a  profit  is 
void.  Carrington  v.  iCaller,  2  Stew.  175. 
See  generally  the  title  CONTRACTS. 

§  58  (8)  Contracts  Relating  to  Sale  or  As- 
signment of  Pre-emption  "Rights. 

A.,  being  entitled  to  a  right  of  pre- 
emption in  public  lands,  agreed  with  B. 
to  relinquish  his  claim,  and  allow  B.  to  en- 
ter and  make  improvements,  for  a  certain 
sum  to  be  paid  by  B.,  and  A.  did  so  aban- 
don his  claim  and  prove  a  pre-emption  in 
favor  of  B.  Held,  that  the  agreement  be- 
ing void  'by  act  of  congress  prohibiting 
assignments  of  such  rights,  A.  could  not 
recover  the  price  agreed  to  be  paid  by  B. 
Tenison  v.  Martin,  13  Ala.  2.1. 

Bond  for  Title.— Under  Act  Cofig.  May 
29,  1830,  which  declares  "that  all  assign- 
ments and  transfers  of  the  right  of  pre- 
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emptijn  given  by  th:s?  set  prior  to  the 
k^uance  of  the  patent  shall  be  null  \nd 
void"  (4  Stat  421,  §  3),  a  bond  for  title, 
given  by  one  having  a  pre-emption  right 
merely,  being  equivalent  to  such  assign- 
ment and  transfer,  is  void,  but  is  evidence 
of  the  character  of  the  possession  of  the 
vendee.     Marston   v.   Rowe,   43   Ala.   271. 

Contract  to  Permit  Entry  on  Failure  to 
Pay  Debt. — Two  persons,  H.  and  M.,  be- 
ing entitled  each  to  enter  80  acres  of  land 
of  the  same  quarter  section,  made  an 
agreement  by  which  M.  stipulated  that,  if 
he  did  not  pay  H.  $100  which  he  owed 
him  by  the  time  he  was  ready  to  enter  his 
portion  of  the  land,  then  he  would  permit 
H.  to  enter  the  entire  quarter  section;  H. 
paying  M.  the  value,  to  be  ascertained  'by 
a  reference  to  the  neighbors.  Held,  that 
this  was  a  contract  for  the  sale  of  the  pre- 
emption, and,  being  in  violation  of  Act 
Cong.  June,  1838,  granting  pre-emption 
rights  to  dwellers  on  public  lands,  was 
void.     Hudson  v.  Milner,  12  Ala.  667. 

Same— Effect  of  Approval  of  Contract 
by  Probate  Court. — A  contract  by  the 
administrator,  before  entry  in  the  land 
office,  to  transfer  pre-emption  rights  to 
third  persons  advancing  the  entry  money, 
when  by  law  the  patent  should  issue  to 
the  heirs,  is  void,  and  none  the  less  so  be- 
cause the  probate  court  is  induced  to 
sanction  it.  Cothran  v,  McCoy's  Heirs, 
33  Ala.  65. 

Contract  for  Advancement  of  Money  to 
Estate  to  Make  Entry.— The  contract  be- 
tween the  administrator  of  an  iilsolvent 
estate  and  another  person,  to  the  effect 
that  the  latter  should  advance  money 
necessary  to  enable  the  former  to  enter 
a  tract  of  land,  to  which  his  intestate  had 
a  pre-emption  claim  at  the  time  of  his 
death,  that  the  administrator  should  take 
a  certificate  of  entry  in  the  name  of  his 
intestate,  and  should  then  have  the  land 
sold  under  an  order  of  the  orphans'  court; 
and  that  the  other  party  should  become 
the  purchaser  at  the  sale,  and  should  de- 
duct from  his  bid  the  amount  of  money 
thus  advanced  by  him  to  make  the  entry 
— ^is  contrary  to  the  policy  of  the  pre- 
emption laws,  and  consequently  void. 
Cothran  v.  McCoy's  Heirs,  33  Ala.  65. 

Contract  for  Reimbursement  of  Vendee 
in  Perfecting  Titles — When  a  portion  of 
certain    lands    conveyed    belongs    to    the 


United  States,  and  the  vendor  agrees  with 
the  vendee  that  the  latter  shall  enter  it, 
and  be  reimbursed  by  the  vendor  for  all 
expenses  in  perfecting  his  title,  the  entry 
in  pursuance  of  such  agreement  does  not 
infringe  Rev.  St.  U.  S.  §  2290  [U.  S.  Comp. 
St.  1901,  p.  1389],  requiring  the  pre-cmp- 
tioner  to  make  such  application  for  his 
exclusive  use  and  benefit,  for  actual  settle- 
ment, and  neither  directly  nor  indirectly 
for  the  benefit  of  another.  Purcell  v. 
Lay,  84  Ala.  287,  4  So.  196. 

§  68   (3)   Contracts  Retracting  Entry  of 
Land  under  Graduation  Act. 

Contract  to  Enter  Land  for  Joint  Use  of 
Several. — A  contract  by  which  it  is  agreed 
that  one  of  the  parties  shall  enter  a  tract 
of  land  under  the  graduation  act  of  con- 
gress (10  Stat.  574)  in  his  own  name,  but 
for  the  joint  use  of  both  parties,  is  in- 
valid as  against  the  policy  of  the  law, 
which  is  shown  by  the  terms  of  the  affi- 
davit required.  Smith  v.  Johnson,  37 
Ala.  633. 

It  was  agreed  that  A.  should  enter  pub- 
lic lands  in  his  own  name  under  act  of 
congress  entitled  "An  act  to  graduate 
and  reduce  the  price  of  public  lands  to 
actual  settlers  and  cultivators,"  that  B. 
should  furnish  the  purchase  money,  and 
that  the  lands  should  be  held  to  their  joint 
use  and  ownership.  The  graduation  act 
required  an  affidavit  of  the  applicant  that 
he  entered  the  land  for  his  own  use,  and 
for  the  purpose  of  actual  settlement  and 
occupation.  Under  the  agreement  B.  went 
into  possession  of  part  of  the  land  and 
made  improvements  thereon.  Held,  that 
the  contract,  being  illegal  in  its  inception, 
would  not  be  enforced  by  a  court  of  eq- 
uity.   Smith  V.  Johnson,  37  Ala.  633. 

§  58  (4)    Contracts    Relating    to    Home- 
stead. 

Agreement  to  Purchase  and  Convey 
Homestead  after  Abandonment*— A  con- 
tract whereby  one  who  made  a  homestead 
entry  on  public  land,  and  afterwards  aban- 
doned the  same,  agrees  to  purchase  and 
convey  the  land  to  another,  who  furnished 
the, money  therefor,  is  violative  of  public 
policy,  as  the  act  of  congress  of.  1880 
provides  that  only  the  homesteader  who 
had  failed  to  perfect  his  entry,  or  his 
transferee,  has  the  right  of  purchase.  Mul- 
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loy  V.  Cook.  101  Ala.  178,  17  So.  899,  re- 
versing 10  So.  349. 

A  lease  of  trees  on  land  which  the  les- 
sor had  entered  under  the  United  States 
homestead  law,  being  void,  not  only  be- 
cause it  was  not  acknowledged  as  re- 
quired by  the  Code,  but  because  it  was 
executed  prior  to  final  proof,  in  violation 
of  said  hcmiestead  law,  is  cured  only  as 
to  the  former  defect  by  an  acknowledg- 
ment after  final  proof;  it  amounting,  not 
to  a  new  lease,  but  a  formal  admission  of 
execution  thereof  at  the  time  of  its  date. 
Millikin  v.  Carmichael,  33  So.  9,  134  Ala. 
623. 

§  59.  Rescission  of  Contract.* 

Excuse  for  Failure  to  Make  Title.  — 
Where  a  bond  is  conditioned  to  make 
title  when  the  obligor  shall  have  received 
a  patent  from  the  United  States,  a  refusal 
to  make  title  before  that  time,  on  demand 
and  a  tender,  will  not  authorize  a  rescis- 
sion of  the  contract,  if  the  delay  in  obtain- 
ing the  patent  is  not  by  the  fault  of  the 
obligor.     Reid  v.  Davis,  4  Ala.  83. 

§  GO.  Exemption  of  Lands  from  Liability 
for  Debts. 

The  right  of  pre-emption,  given  by  the 
acts  of  congress  of  1830  and  1831,  of  lands 
forfeited  to  purchasers  under  certain  con- 
ditions, is  a  mere  gratuity  on  the  part  of 
the  United  States  for  the  benefit  of  the 
purchaser,  his  heirs  and  assigns;  and  a 
creditor  of  the  purchaser  has  no  legal  or 
equitable  claim  to  such  gratuity.  Rogers 
V.  Rawlings,  8  Port.  325. 

Town  Lots  Conveyed  with  Warranty. — 

In  April,  1837,  the  commissioners  ap- 
pointed to  sell  land  belonging  to  the 
United  States  in  the  town  of  L.  conveyed 
a  lot  to  R.  with  warranty.  He  took  pos- 
session, and  in  December,  1838,  sold  the 
lot  to  a  third  person.  In  June,  1838,  a 
judgment  was  obtained  against  R.,  and  in 
August,  1839,  the  land  was  sold  under  a 
fieri  facias,  issued  on  the  judgment  against 
R.  In  October,  1840,  a  patent  was  issued 
by  the  United  States  to  the  commission- 
ers for  the  tract  of  land  of  which  the  lot 
in  question  was  a  part.  Held,  that  a 
judgment  against  R.  was  a  lien  upon  the 
lot  before  the  sale  by  R.,  and  that  kis 
vendee  might  be  dispossessed  by  the  pur- 
chaser at  the  sheriff's  sale.  Land  v.  Hop- 
kins, 7  Ala.  115. 


IIL  COLONIAL  AND  PROPRIETARY 

GRANTS. 

§  61.  Colonial  Charters  and  Grants  from 
the  Crown. 

Construction. — Royal  grants  are  to  be 
construed  most  favorably  to  the  sover- 
eign, for,  being  made  by  a  trustee,  no 
alienation  should  be  presumed  that  is  not 
clearly  expressed.  Hagen  v.  Campbell, 
8  Port.  9. 

§  62.  Grants,  Concessions,  and  Patents 
from  Colonial  Governments  or  Pro- 
prietors. 

§  63.  — ^  Perfection  and  Confirmation  of 
Title. 

Effect  of  Certificate  Verifying  Right  of 
Settler  under  Bourbon  Act  of  Georgia. — 

Act  Cong.  March  3,  1803,  c.  27,  2  Stat. 
229,  provided  for  the  disposal  of  public 
lands  south  of  Tennessee;  §  2  providing 
for  the  granting  of  lands  to  a  certain 
class  of  persons  under  certain  conditions. 
Section  6  declared  that  the  register  of  the 
land  office  and  two  commissioners  should 
determine  whether  the  various  claimants 
had  complied  with  the  conditions  pre- 
scribed, together  with  the  duties  oi  the 
commissioners.  A  certain  class  of  named 
claimants  were  entitled  to  have  a  formal 
confirmation  of  their  title,  which  was  to 
be  recorded;  the  confirmation  and  the 
record  being  declared  to  amount  to  a  re- 
linquishment by  the  United  States  of  any 
claim  to  the  land.  Another  part  of  the 
section  declared  that,  when  it  appeared 
to  the  commissioners  that  the  claimant 
was  entitled  to  a  tract  under  the  articles 
of  agreement  and  cession  with  Georgia, 
by  virtue  of  a  British  or  Spanish  grant, 
the  commissioners  should  give  a  certif- 
icate describing  the  tract  and  grant  and 
stating  that  the  claimant  was  confirmed 
in  his  title  thereto,  which  certificate,  on 
being  recorded  by  the  register  of  the  land 
oflice,  should  amount  to  the  relinquish- 
ment by  the  United  States  of  any  claim 
which  it  had  to  the  land;  that,  when  it 
should  appear  to  the  commissioners  that 
the  claimant  was  entitled  to  land,  by  vir- 
tue of  a  settlement  under  the  Bourbon  act 
of  Georgia,  he  should  be  given  a  certif- 
icate stating  the  circumstances,  which,  on 
being  duly  filed  with  the  register  of  the 
land  office,  should  entitle  the  claimant  to 
a  patent.     Held,  that  where  W.  was  en- 
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titled  to  a  donation,  claimed  under  the 
latter  provision  only,  the  issuance  of  the 
certificate  by  the  commissioners  verify- 
ing his  right  vested  in  him  only  an  equity, 
which  did  not  ripen  into  title  until  patent 
issued.  Nelson  v.  Weekley;  177  Ala.  130, 
59  So.  157. 

IV.   SPANISH,    MEXICAN,    FRENCH, 
AND  RUSSIAN  GRANTS. 

j  64.   Recognition   and   Enforcement   by 
United  States  in  General. 

In  respect  to  incomplete  titled,  if  a 
claim  was  such  as  would  have  bound  the 
conscience  of  the  former  sovereign  to  per- 
fect the  title,  and  furnish  the  evidence 
necessary  to  support  and  maintain  it,  the 
United  States  government,  having  ac- 
quired the  territory,  would  take  it  charged 
with  the  duty  of  carrying  out  in  good 
faith  the  obligration  of  the  previous  gov- 
ernment existing  at  the  time  of  the  ces- 
sion.    Hall  V,  Root,  19  Ala.  378. 

An  inchoate  grant  by  Spain,  previous 
to  the  treaty  of  Saint  Ildefonso,  only  im- 
poses on  the  United  States  a  political  ob- 
ligation to  validate  it  so  far  as  it  is  bind- 
ing in  conscience.  Kennedy's  Ex'rs  v, 
Jones,  11  Ala.  63. 

§  65.  Power  to  Make  in  General. 

See  also  post,  *'Confirmation  by  Gov- 
ernment Making  Grant,"  §  69. 

Where  a  grant  is  made  by  a  public  and 
responsible  oflicer,  claiming  and  exercis- 
ing the  right  of  disposing  of  the  public 
domain,  it  will  be  presumed  that  he  did  it 
by  the  order  and  consent  of  the  govern- 
ment he  professes  to  represent,  or  in 
whose  name  he  acts;  and,  in  the  absence 
of  proof  to  the  contrary,  it  will  be  in- 
tended, that  he  disposed  of  no  more  prop- 
erty of  his  sovereign,  than  the  laws  of 
Spain  authorized.  Mobile  v.  Eslava,  9 
Port.  577. 

The  king  of  Spain,  in  virtue  of  the  bills 
of  Pope  Alexander  VI,  became  the  pro- 
prietor of  the  Spanish  possessions  in 
.America,  and  could  grant  the  shore  of 
the  navigable  waters  in  his  American 
colonies.  And  the  power  possessed  by 
the  king,  in  this  particular,  might  be  ex- 
ercised by  his  Viceroys,  and  other  subor- 
dinates, within  their  respective  jurisdic- 
tions.    Mobile  V,  Eslava,  9  Port.  577. 

Right  to  Regrant  Forfeited  Land.  — 
The  treaty  of  1783,  by  which  Great  Brit- 


ain retroceded  to  Spain  the  Floridas,  etc., 
stipulates  that  "British  inhabitants,  or 
others  who  may  have  been  subjects  of  the 
king  of  Great  Britain  in  the  said  prov- 
inces," may  sell  their  estates,  and  remove 
their  persons  and  effects  without  restraint, 
within  a  prescribed  period,  and  the  emi- 
gration of  such  persons  must  be  within 
that  period,  unless  the  period  shall  be 
prolonged  by  a  royal  order  of  Spain.  If, 
therefore,  a  person  coming  within  either 
of  these  classes  failed  to  dispose  of  his 
land,  or  obtain  a  confirmation  of  his  right 
to  enjoy  it,  as  provided  by  the  treaty  and 
consequent  royal  orders,  but  left  the 
country  and  resided  abroad,  his  claim  was 
forfeited  to  Spain,  and  might  be  regranted 
by  Spanish  authority  during  the  period 
of  its  rightful  dominion  over  the  terri- 
tory. Farmers'  Heirs  v.  Eslava,  11  Ala. 
1028. 

"New  Grant"-— Grant  Made  by  Spanish 
Commandant  of  Mobile  in  1809.  —  Act 
Cong.  May  26,  1824,  granted  certain  lots 
of  ground  in  the  city  of  Mobile  to  certain 
individuals,  but  postponed  their  rights  to 
any  grantee  who  had  obtained  "a  new 
grant"  or  order  of  survey  of  the  same 
from  the  Spanish  authorities  during  the 
time  at  which  they  had  power  to  grant  the 
same.  Held,  that  whatever  period  may 
have  been  intended  as  designating  the 
grants  as  "new,"  the  terms  of  the  act 
would  not  embrace  a  grant  of  land  made 
by  the  Spanish  commandant  of  Mobile 
in  1809.  Pollard's  Heirs  v.  Kibbe,  9 
Port.  712,  reversed  in  14  Pet.  353,  10  L. 
Ed.  490. 

Grant  Made  after  Treaty  of  St.  Ilde- 
fonso.— ^A  grant  made  by  the  Spanish  au- 
thorities after  the  treaty  of  St.  Ildefonso 
of  lands  situated  within  the  territory  of 
Louisiana  is  void,  though  Spain  had  the 
actual  possession  of  the  province  at  the 
time  of  the  grant.  Eslava's  Heirs  v. 
Boiling,  22  Ala.  721. 

All  grants  of  any  portion  of  the  lands 
ceded  to  the  United  States  by  the  treaty 
of  Paris  of  1803,  subsequently  to  the  treaty 
of  St.  Ildefonso  of  1800,  excepting  such 
as  were  made  to  actual  settlers  previous 
to  the  20th  of  December,  1803,  are  null 
and  void.  Pollard's  Heirs  v.  Files,  3  Ala. 
47,  reversed  in  2  How.  591,  11  L.  Ed.  391. 

Grants  Made  with  Assent  of  United 
Statesw  —  It  was    competent  for    Spain, 
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while  it  continued  in  possession  of  the 
territory  ceded  to  the  United  States  by 
the  treaty  of  Paris,  to  grant  lands  within 
it,  with  the  assent  of  the  United  States, 
and  the  subsequent  recognition  of  such 
grants  by  congress  will  give  thcni  valid- 
ity. Hallett  V,  Hunt,  7  Ala.  882. 

§  66.  Proceedings  to  Obtain  in  General. 

Where,  previous  to  the  year  1800,  the 
Spanish  governor  of  Louisiana,  on  a  pe- 
tition praying  the  grant  of  a  tract  of  land, 
directed  the  commandant  at  Mobile  to  put 
the  petitioner  in  possession  of  the  tract, 
and  to  forward  the  proceedings  of  survey, 
for  the  purpose  of  procuring  the  petitioner 
a  title  in  due  form,  it  was  held  that  the 
concession  of  the  governor  was  a  mere 
gratuitous  assent  to  the  prayer  of  the  pe- 
tition, and  gave  nothing  more  than  a  per- 
mission to  occupy;  and  that  the  fee  re- 
mained in  Spain  until  the  survey  was 
made  in  due  form,  the  fact  communicated 
to  the  governor,  and  the  evidence  of  title 
furnished.  Kennedy's  Ex'rs  v.  Jones,  11 
Ala.  63. 

§  67.  Construction  and  Operation  in  Gen- 
eral. 

The  lines  fixed  by  the  corrected  Collins 
survey,  accompanying  the  Orange  Grove 
grant,  are  obligatory  on  the  United  States 
and  all  claiming  under  them  since  the  act 
of  confirmation,  and  can  not  be  impeached 
or  changed  by  any  evidence  tending  to 
show  that  these  lines  were  incorrectly 
located,  either  by  mistake  or  fraud  on  the 
part  of  the  Spanish  government  or  its  of- 
ficers, prior  to  the  date  of  the  grant.  Ma- 
gee  V.  Hallett.  22  Ala.  699. 

§  66.  Lands  Included. 

"Forbes"  Grant.— The  confirmation  in 
1807  by  the  Spanish  government  to  John 
Forbes  &  Co.  of  a  grant  whose  eastern 
boundaries  originally*  extended  to  high- 
water  mark  on  the  west  side  of  the  Mo- 
bile river,  and  granting  the  "soil  between 
the  original  tract  and  the  river,"  extended 
the  north  and  south  lines  eastwardly  with- 
out deflection  to  the  channel  of  the  river. 
Hagen  f.  Campbell,  8  Port.  9;  Hallett  v. 
Hunt,  7  Ala.  882. 

"Orange  Grove"  Grant.— The  plat  or 
plan  of  the  Collins  survey,  as  corrected 
by  Pintado,  which  accompanied  the 
Orange  Grove  grant,  was  a    part  of    the 


grant  itself;  and  the  grant  is  for  all  the 
lands  included  within  the  lines  of  this  sur- 
vey, extended  without  variation  to  the 
channel  of  the  river,  or  low-water  mark. 
Magee  v,  Hallett,  22  Ala.  699.  I 

§  69.  Confirmation  by  Government  Mak- 
ing Grant. 
Power  to  Confirm  after  Right  to  Soil 
Given  Up. — A  confirmation  of  a  grant  by 
Spanish  authorities  subsequent  to  the 
treaty  by  which  Spain  yielded  up  its  right 
to  the  soil  is  wholly  inoperative  to  affect 
the  title  of  others  acquired  after  the  orig- 
inal grant.  Kennedy's  Ex'rs  v.  Jones,  11 
Ala.   63. 

§  70.  Record  and  Evidence  of  Grant. 

A  final  certificate  of  title,  under  the  act 
of  congress  settling  Spanish  claims,  is 
sufficient  evidence  of  title,  and  a  tres- 
passer can  not  go  beyond  it  to  question 
the  right.  Richardson  v.  Hobart,  1  Stew. 
500. 

A  certificate  made  by  the  register  of  a 
land  office  of  the  proper  district,  within 
the  appropriate  sphere  oi  his  duties,  to 
enable  a  claimant  of  a  Spanish  grant  to 
receive  a  patent,  is  admissible  evidence  on 
proof  of  its  genuiness.  Farmer's  Heirs  r. 
Eslava,  ll  Ala.  1028. 

Certified  Survey  Recognized  in  Patent 
Certificate. — Under  the  act  of  congress  of 
1822,  which  contemplates  that  tracts  of 
land  not  located  or  their  limits  defined, 
if  claimed  under  incomplete  grants,  shall 
be  surveyed,  in  order  to  obtain  from  the 
United  States  the  usual  evidences  of  title, 
a  survey  certified  in  the  handwriting  of  a 
deputy  surveyor,  and  recognized  in  a  pat- 
ent certificate,  is  admissible  evidence, 
though  it  is  not  shown  that  the  survey 
was  made  under  a  previous  order  for  that 
purpose.  Farmer's  Heirs  v.  Eslava,  11 
Ala.  1028. 

§  71.  Confirmation  by  Act  of  Congress  or 
State. 

A  grant  may  be  made  by  a  law,  as  well 
as  by  a  patent  pursuant  to  a  law;  and  a 
confirmation  by  a  law,  is  as  fully  to  all 
intents  and  purposes  a  grant,  as  if.it  con- 
tained in  terms  a  grant  de  novo.  Hallett 
V.  Hunt,  7  Ala.  882. 

Necessity  for  Confirmation  of  "Perfect 

Grants." — The  act    of  1819  in    respect    to 

certain   claims  of  land,  south  of  latitude 

^thirty -one,  west  of  the  Pcrdido  and    east 
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of  New  Orleans,  embraces  -several  dis- 
tinct classes  of  claims;  the  first  is  "per- 
fect grants."  These  are  recognized  as 
ralid  and  complete  in  themselves,  and  do 
not  require  a  patent  to  issue,  or  further 
act  by  the  government  to  impart  to  them 
legal  validity;  it  is  admitted  that  per  se 
tbey  possess  this  quality,  and  operate 
proprio  vigore.     Hallett  v.   Hunt,   7  Ala. 

Necessity  for  Confirmation  of  Incom- 
plete Spanish  Concessions.  —  No  title 
rested  in  the  claimants  of  land  under  in- 
complete Spanish  concessions,  until  after 
the  confirmation  thereof  by  congress. 
Mims'  Adm'r  v.  Higgins,  39  Ala.  9. 

Effect  of  Confirmation  of  Title  to  Same 
Land  to  Different  Persons.— The  effect 
and  design  of  the  various  acts  of  congress, 
confirTning  incomplete  titles  to  land  in 
the  territory  of  Florida,  was  not  to  legis- 
late upon  the  title,  but  simply  to  disavow 
title  in  the  United  States.  And  where 
congress  confirms  the  title  to  the  same 
land  to  two  individuals,  each  must  rely 
solely  upon  the  strength  of  his  own  title, 
cnaffcctcd,  as  between  them,  by  such  con- 
firmation; and  although,  in  such  case,  a 
patent  may  issue,  it  adds  nothing  to  the 
title  derived  from  the  act  of  confirmation. 
Eslava  V.  Farmer's  Heirs,  7  Ala.  543. 

Power  to  Prescribe  Terms.— When  a 
claim  to  land  is  confirmed  by  the  govern- 
ment as ''a  mere  matter  of  favor  to  the 
grantee,  prompted  by  a  sense  of  moral 
duty,  without  any  strict  legal  obligation, 
congress  has  the  undoubted  right  to  pre- 
scribe the  terms  on  which  the  title  will 
be  conferred,  and  to  declare  the  effect  of 
the  confirmation  as  against  other  antag- 
onistic claims.  Eslava's  Heirs  v.  Boiling, 
22  Ala.  7ai. 

When  a  party  claiming  land  in  the  ter- 
ritory of  Louisiana  is  obliged  to  appeal 
to  the  political  power  of  the  United  States 
government  in  order  to  perfect  his  title, 
or  to  obtain  the  evidence  thereof,  that 
government  has  a  right  to  prescribe  the 
terms  or  conditions  on  which  such  con- 
firmation or  recognition  will  be  made, 
provided  those  terms  or  conditions  are 
not  inconsistent  with  the  performance  of 
the  duties  and  the  faithful  discharge  of 
the  obligations  imposed  on  it  by  the  trans- 
fer of  the  ceded  territory.  Hall  v.  Root, 
19  Ala.  378. 


Claims  of  Rochon's  Heirs  to  Lots  in 
Mobile. — The  act  of  congress  of  May  8, 
1822  (3  Stat.  699,  700),  "confirming  claims 
to  lots  in  Mobile/'  etc.,  confirms  only 
those  claims  "which  in  the  opinion  of  the 
commissioner  ought  to  be  confirmed ," 
and  the  commissioner's , report,  on  which 
the  act  is  based,  only  recommends  for 
confirmation,  of  all  the  claims  embraced 
in  register  No.  11,  "the  claims  to  such 
lots  as  were  inhabited  and  cultivated  un- 
der the  Spanish  government,  or  such  as 
were  built  upon  by  permission  of  the 
Spanish  authorities."  Therefore,  a  claim 
to  a  lot  which  was  inhabited  and  culti- 
vated by  one  of  the  claimant's  ancestors 
while  Mobite  was  under  the  dominion  of 
Great  Britain,  though  included  in  the  com- 
missioner's report,  does  not  come  within 
the  provisions  of  the  act  of  confirmation, 
when  it  is  shown  that  the  mansion  house, 
with  all  the  improvements,  was  burned 
down  during  the  siege  of  Mobile  by  the 
Spaniards  in  1780,  and  there  is  no  proof 
of  any  subsequent  inhabitation  or  culti- 
vation under  Spain.  This  applies  to  the 
claims  of  the  heirs  of  A.  Rochon,  num- 
bered 74,  75,  and  76,  in  the  register  (No. 
11)  of  claims  "founded  on  private  con- 
veyances which  have  passed  through  the 
office  of  the  commandant,  but  which  are 
founded,  as  the  claimant  supposes,  on 
grants  lost  by  time  or  accident."  Ken- 
nedy's Ex'r  V.  Rochon's  Heirs,  26  Ala.  384. 

Construction  of  Act  for  Relief  of  Es- 
lava Hein.  —  The  act  of  congress  of 
March  3,  1841,  entitled  "An  act  for  the  re- 
lief of  the  heirs  of  Miguel  Eslava,"  was 
intended  to  furnish  them  and  their  adver- 
saries, Hunt  and  Gazzam,  with  the  evi- 
dence of  a  legal  title,  so  that  each  party 
might  have  standing,  prima  facie,  in  court, 
and  thus  be  enabled  to  settle  the  question 
at  issue  between  them  by  a  judicial  deter- 
mination. Eslava's  Heirs  v.  Boiling,  22 
Ala.  721. 

The  act  of  congress  for  the  relief  of 
the  heirs  of  Eslava,  relative  to  a  grant  in 
the  territory  of  Louisiana,  being  intended 
to  furnish  them  and  their  adversaries  with 
a  legal  title,  and  thus  enable  the  courts 
to  settle  the  controversy,  the  report  of 
the  register  and  receiver  thereon,  and  con- 
firmation of  the  report  by  Act  Cong. 
March  3,  1841,  did  not  conclude  the  ques- 
tion of  possession  as  between  such  heirs 
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and  Hunt  and  Gazzam,  and  it  may  be 
controverted.  Eslava's  Heirs  v.  Boiling, 
22  Ala.  7211. 

Confirmation  of  Orange  Grove  Grant— 
The  Orange  Grove  grant  having  been  con- 
firmed by  act  of  congress  of  March  3, 
1819,  as  a  perfect,  title,  courts  of  justice 
are  bound  by  that  action  to  the  exent  of 
the  recognition,  and  are  concluded,  at 
least  in  a  collateral  proceeding,  from  any 
inquiry  which  might  have  the  effect  of 
avoiding  or  impairing  any  rights  which 
accrued  under  the  act  of  confirmation. 
Magee  v.  Hallett,  22  Ala.  699. 

§  72.  Powers  of  and  Proceedings  in  Land 
Office. 

Deciding  Conflicting  Claims— Power  as 
to  Complete  Grant.— The  power  confer- 
red on  the  registers  and  receivers  to  de- 
cide on  conflicting  claims  related  only  to 
confirmations  of  imperfect  titles  derived 
from  the  French,  British,  and  Spanish 
governments,  and  they  had  no  power  to 
act  on  a  claim  where  one  of  the  parties 
alleged  title  under  Act  Cong.  May  26, 
1824,  granting  to  the  city  of  Mobile  "all 
right  and  claim  of  the  United  States  to 
the  lots  known  as  'hospital  and  bakehouse 
lots*  ";  the  grant  being  complete  and  un- 
conditional. City  of  Mobile  v.  Farmer's 
Heirs,  6  Ala.  738. 

§  7S.  Determination  of  Claims  by  Courts 
in  General. 

Right  mider  Inchoate  Grant— Until  an 
inchoate  grant  by  Spain  imposing  on  the 
United  States,  a  political  obligation  to 
validate  it  only  so  far  as  it  is  binding  on 
conscience  is  confirmed,  it  confers  on  the 
grantee  no  rights  which  an  American 
court  will  recognize.  Kennedy's  Ex'rs  v. 
Jones,  11  Ala.  63. 

Right   to    Invalidity    of    Grant. — ^On    a 

trial  at  law,  it  may  be  shown  that  a  grant 
of  land  at  Mobile,  purporting  to  have  been 
made  by  an  officer  of  Spain  while  that 
government  was  in  possession  of  the  coun- 
try, was  unauthorized,  and  consequently 
void.  Kennedy's  Ex'rs  v.  Jones.  11 
Ala.  63. 

§  74.  Conunissioners    to    Determine    and 
Settle  Claims. 

§  75. Proceedings  and  Determination. 

Sufficiency  of  Recommendation  for  Con- 
firmation.^— A    claim    to    land    within    the 


territory  of  L^ouisiana,  which  the  commis- 
sioner reports  to  congress  as  having  been 
formerly  inhabited  and  cultivated,  but  does 
not  say  that  such  inhabitation  and  culti- 
vation was  under  the  Spanish  government, 
can  not  be  considered  as  having  been 
recommended  by  him  for  confirmation. 
Hall  V.  Root.  19  Ala.  378. 

§  76.  Location  and  Survey  on  Confirma- 
tion or  Precedent  Thereto. 

Necessity   as  to   "Complete   Grants.**' 

The  first  class  of  cases  called  "complete 
grants''  mentioned  in  the  act  of  congress 
of  1819,  are  not  affected  by  the  require- 
ments of  the  eleventh  section  of  the  act, 
and  it  is  not  essential  to  the  title  of  such 
claimants  to  cause  surveys  to  be  made  of 
lands  to  which  their  title  has  been  recog- 
nized.    Hallett  V.  Hunt,  7  Ala.  882. 

The  survey  and  location  of  land,  under 
Act  Cong.  May  8,  1828,  after  the  death  of 
the  widow,  to  whom  it  had  been  con- 
firmed, did  not  defeat  the  confirmation, 
but  was  cumulative  evidence  of  title  in- 
uring to  the  benefit  of  her  heirs.  Baker 
V.  Chastang's  Heirs,  18  Ala.  4*17. 

Adoption  of  Lines  of  Another  Grant- 
Estoppel. — ^Where  the  location  and  survey 
of  an  incomplete  Spanish  grant,  made  un- 
der the  provisions  of  the  act  of  congress 
confirming  it,  recognizes  and  adopts  one 
of  the  lines  of  another  grant  as  one  oi 
its  boundary  lines,  and  the  parties  agree 
to  such  survey  and  location,  the  grantees 
and  the  United  States  are  mutually  bound 
and  estopped  by  it  from  disputing  that 
line.    Magee  r.  Hallett.  22  Ala.  699. 

§  77.  Patent  in  Confirmation  of  Grant 

Neceasity  for  Patent  after  Confirmation 
of  Incomplete   Spanish   Concession^ — ^The 

acts  of  congress  confirmating  an  incom- 
plete Spanish  concession,  and  of  the  ex- 
ecutive officers  making  a  survey  and  plat 
of  the  land,  did  not  vest  a  title  in  the 
claimant,  in  the  absence  of  a  patent  from 
the  commissioner  of  the  general  land 
office.     Mims'  Heirs  v.  Higgins,  39  Ala.  9. 

Power  of  Commissioner  to  Withhold 
Patent. — ^The  commissioner  of  the  general 
land  office  is  clothed  with  authority  to 
inquire  whether  a  patent  certificate  is 
clearly  obtained  according  to  the  true  in- 
tent and  meaning  of  the  act,  and,  if  he 
decides  in  the  negative,  to  withhold  a  pat- 
ent.   Mims  V.  Higgins,  39  Ala.  9. 
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Misdescription  of  Land  in  Patent — If 
a  patent  issued  under  an  act  of  congress 
describes  the  land  by  other  metes  and 
bounds  than  the  act  designates,  it  is  void, 
both  in  law  and  equity,  as  to  the  excess 
which  it  professes  to  convey.  Pollard's 
Heirs  v.  Greit,  8  Ala.  930. 

§  78.  Title  and  l^hts  Acquired. 

§  78  (1)  By  Grant  from  Fonper  Govern- 
ment. 

A  party  whose  title  to  land  situated 
within  the  territory  of  Louisiana  was  com- 
plete by  grant  from  the  crown  of  Spain, 
while  that  power  held  dominion  over  the 
country,  may  successfully  assert  his  title 
against  any  claimant  under  the  United 
States  government,  if  the  grant  has  not 
been  rendered  inoperative  as  an  instru- 
ment of  evidence  by  his  failure  to  exhibit 
it  for  registration  as  required  by  the  act 
of  congress.     Hall  v.  Root,  19  Ala.  378. 

The  French  government  of  Louisiana, 
in  1710-13,  ceded  to  Nicholas  Baudin  ''the 
land  of  Grosse  Point,  to  begin  at  and  run 
along  the  course  of  Fowl  River,  till  it 
reaches  the  Oysters  [Oyster  Pass],  which 
separate  Massacre  Island  from  mainland;" 
the  grant  purporting  to  convey  "the  entire 
cession  and  transfer  of  the  said  land,  with 
its  circumstances  and  dependencies,  in  or- 
der that  he,  his  children,  heirs,  or  assigns, 
may  enjoy  and  use  it,  from  henceforward 
and  forever,  without  being  liable  to  be 
troubled  or  disturbed  in  the  peaceable  pos- 
session thereof."  This  cession  was  not 
excessive  in  the  quantity  of  land  granted, 
about  14,000  acres,  according  to  the  usage 
of  the  French  government  at  that  time, 
and  was  officially  recognized,  by  the  dif- 
ferent governments  who  successively  had 
dominion  over  the  county,  until  its  ac- 
quisition by  the  United  States,  in  1803, 
during  all  of  which  time  the  land  was 
claimed  and  occupied,  without  molesta- 
tion, by  said  Baudin  and  his  heirs.  Held, 
that  this  was  a  complete  grant,  convey- 
ing a  fee  simple  to  the  lands  now  known 
as  "Mon  Ix>uis  Island,"  within  the  speci- 
fied boundaries,  which  are  sufficiently  de- 
finite and  certain  without  any  survey,  and 
that  the  cession  was  protected  as  a  valid 
and  complete  title  by  the  third  article  of 
the  French  treaty  of  1803.  Stewart  v. 
Trcnier.  49  Ala.  492. 

Failure  to  Exhibit  for  Registration.— A 


title  to  land  situate  within  the  territory 
of  Louisiana,  derived  from  the  Spanish 
government,  the  written  evidence  of 
which  was  never  presented  to  the  United 
States  comissioners,  nor  recorded  under 
any  of  the  different  acts  of  congress,  can 
not  be  received  in  evidence  against  any 
grant  derived!  from  the  United  States. 
Hall  V,  Root,  19  Ala.  378. 

But  the  unrecorded  evidence  of  such 
title,  and  the  mesne  conveyances  connect- 
ing the  defendant  therewith,  would  be  ad« 
missihle  to  show  an  adverse  possession 
under  color  of  title,  so  as  to  protect  the 
party  in  possession  under  the  statute  of 
limitations.     Hall  v.   Root,   19  Ala.  378. 

A  void  Spanish  grant,  accompanied  by 
possession,  and  a  survey  of  the  land  after 
the  passage  of  the  act  of  congress  of 
March  26,  1804,  prohibiting  such  surveys, 
confers  no  title  whatever  on  the  clainants, 
when  considered  in  the  courts  of  justice, 
unless  their  possession  is  sufficient  to 
bring  them  within  the  act  of  March  2, 
1829,  and  create  no  obligation  on  the 
United  States  to  recognize  their  claim. 
Eslava's  Heirs  v.  Boiling,  22  Ala.  721. 

§  78  (8)  By  Confimiation  or  Rejection  of 
ClainL 

§  78  (8) In  General. 

When  United  States  Regarded  as  Source 
of  Title. — When  an  incomplete  title  by  in- 
complete grant  from  Spain  is  perfected 
either  by  act  of  congress  or  by  patent,  the 
United  States,  and  not  the  previous  gov- 
ernment, must  be  regarded  as  the  source 
of  title.     Hall  v.  Root,  19  Ala.  378. 

A  title  to  land  situated  within  the  ter- 
ritory of  Louisiana,  which  was  confirmed 
under  Act  Cong.  May  8,  1822,  derives  its 
validity  and  vitality  from  the  act  itself, 
and  not  from  the  subsequent  location  and 
survey,  which  the  register  and  receiver 
was  authorized  to  make  under  §  5  of  the 
act.  Chastang's  Heirs  v,  Armstrong,  20 
Ala.  609. 

When  a  claimant  of  lands  situated  with- 
in the  territory  of  Louisiana  has  appeared 
before  the  commissioner  appointed  under 
the  authority  of  the  act  of  congress  of 
April  12,  1812,  and.  presented  his  petition 
claiming  title  by  grant  from  the  Spanish 
government,  but  produced  no  written  ev- 
idence of  title,  the  petition  alleging  that 
the  same  had  been  lost  or  carried  away 


n  Ala  Dig— 13 


226 


PuBUC  Lands 


§§  78  (3)-78  (4) 


by  the  Spanish  authorities,  and  the  com- 
missioner reports  favorably  to  his  claim, 
which  is  afterwards  confirmed  by  the  act 
of  congress  of  May  8,  1822,  the  title  of  the 
claimant  is  founded  upon  the  report  of 
the  commissioner  and  the  act  of  congress 
confirmatory  thereof,  and  not  upon  any 
supposed  Spanish  grant.  Chastang  v.  Dill, 
19  Ala.  421. 

§  78  (4) Claims  of  Third  Persons  and 

Priorities. 

A  certificate  of  confirmation  issued  un- 
der Act  Cong.  1822,  confirming  claims  to 
lots  in  Mobile  and  to  lands  in  West  Flor- 
ida, favorably  reported  on  by  commission- 
ers, would  not  be  conclusive  against  ad- 
verse claims  also  importing  legal  titles, 
and  any  fraud,  imposition,  or  illegality  in 
procuring  such  certificate  would  be  open 
to  exposure  by  the  party  aggrieved;  but 
where  such  certificate  is  opposed  by  no 
title,  or  by  nothing  more  than  a  recent 
possession,  though  held  under  a  claim 
and  assertion  of  right,  or  even  under  a 
long-continued  possession,  the  benefit  of 
which  had  been  forfeited  by  the  failure 
of  the  occupant  to  interpose  his  claim 
within  the  time  limited  for  ascertaining 
and  adjusting  imperfect  titles,  it  can  not 
be  doubted  that  the  preference  is  due  to 
the  certificate  of  confirmation.  Lewis  v, 
Goguette,  3  Stew.  &  P.  184;  Ryder  v.  In- 
nerarity,  4  Stew.  &  P.  14. 

Privity  of  Confirmed  over  Uncpnfirmed 
Grant — A  claim  founded  on  an  alleged 
Spanish  grant,  the  written  evidence  of 
which  grant  has  been  lost  by  time  or  ac- 
cident, which  has  never  been  confirmed 
by  act  of  congress,  can  not  defeat  an  ac- 
tion of  ejectment  by  one  whose  claim, 
founded  on  a  Spanish  concession,  was 
presented  to  the  United  States  commis- 
sioner, reported  for  confirmation  by  him, 
confirmed  by  the  act  of  congress  of  1822, 
located  and  surveyed  under  the  warrant 
of  the  register  and  receivers,  and  consum- 
mated by  patent  from  the  United  States 
Hall  V.  Root,  19  Ala.  378. 

Privity  of  Confirmed  Claim  to  Donation 
to  Settler.— The  grant  of  the  tract  of 
land  now  "known  as  "Mon  Louis  Island'* 
to  Nicholas  Baudin  by  the  French  gov- 
ernment of  Louisiana  in  1710-1713  was 
recognized  and  confirmed  by  act  of  con- 
gress in  1829  as  recommended  in  the  re- 
port  of   the   commissioners    (5   American 


State  Papers,  130),  with  a  reservation  in 
favor  of  the  prior  conflicting  claims  of 
other  persons.  Held,  that  such  grant  is 
superior  to  the  claim  of  one  to  whom,  as 
an  actual  settler  prior  to  1819,  a  portion 
of  the  land  was  confirmed  by  act  of  con- 
gress in  1822,  and  patented  to  his  heirs 
in  1870,  with  a  reservation  in  favor  of 
prior  conflicting  claims.  Trenier  v.  Stew- 
art. 55  Ala.  458. 

Necessity  •  for  Production  of  Foreign 
Grant  and  Priority  as  to  Patent  Certifi- 
cate.— A  foreign  grant  to  real  estate,  be- 
fore it  can  preponderate  against  a  patent 
certificate,  issued  under  the  authority  of 
the  United  States,  must  be  produced  (in 
order  to  test  its  validity),  or  its  absence 
accounted  for,  and  supplied,  according  to 
the  rules  of  evidence.  Hallett  v,  Eslava, 
3  Stew.  &  P.  105. 

Where  two  different  claims  to  tiie  same 
tract  of  land  are  confirmed  by  the  same 
act  of  congress,  the  title  of  the  govern- 
ment tan  pass  but  to  one  of  the  confirm- 
ees; and,  if  it  be  admitted  that  one  has 
a  perfect  title,  it  follows  that  the  other 
can  have  none  at  all.  Chastang^s  v.  Arm- 
strong, 20  Ala.  609. 

Where  two  claims  to  the  same  land  are 
confirnied  by  the  United  States  govern- 
ment, the  parties  are  remitted  to  their 
rights  derived  from  the  former  govern- 
ment; the  effect  of  the  confirmation  be- 
ing to  place  each  party  in  aequali  jure,  so 
I  far  as  the  action  of  the  government  is 
concerned.     Hall  v.  Root,  19  Ala.  378. 

Priority  of  Claims  Confirmed  at  Differ- 
ent Times. — ^Where  two  certificates  of 
confirmation  of  title  to  the  same  land  have 
issued  to  different  persons,  the  one  first 
issued  is  entitled  to  preference  as  evidence 
of  title,  unless  it  be  shown  to  have  been 
illegally  issued;  but,  if  such  certificates 
are  of  equal  validity,  courts  may  look  be- 
hind the  certificates  to  the  original  evi- 
dence of  title,  and  decide  independently 
of  them.  Hallet  v.  Eslava*s  Heirs,  3  Stew. 
&  P.  105. 

The  lessors  of  the  plaintiff  claimed  un- 
der a  Spanish  permit,  dated  December  11, 
1809,  for  an  unknown  quantity  of  land, 
situate  in  Mobile,  which  the  commission 
for  the  examination  of  land  titles  reported 
was  forfeited  under  the  Spanish  law  for 
want  of  inhabitation  and  cultivation.  The 
title  under  which   the   defendant  claimed 
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commenced   in   1803,  and   was  confirmed 
by  an  act  of  confirress  of  ^S22,  and  em- 
braced a  lot  for  149  4/12  feet  on  Water 
street,  known  under  the  Spanish  govern- 
ment as  a  '*Water  lot/'  and  situated  be- 
tween    Church     and     North     Boundary 
streets.  Immediately  in  front  of  this  lot,  and 
between  Water   street  and  the  channel  of 
the  river,  improvements  were  made,  prior 
to  May,  1824,  by  those  under  whom  the 
defendants  deduced  title.  In  May,  1824,  an 
act  of  congress  was  passed,  by  which  the 
United  States  relinquished  their  right  to 
the  lots  of  ground  east  of  Water  street, 
and  between    Church  and  North    Bound- 
ary streets,  then  known  as  "water  lots," 
and  situated  between  the  channel  of  the 
river  and  the  front  of  the  lots,  known  un- 
der the    Spanish    government  as    "water 
lots*'   in    Mobile,   whereon    improvements 
have  been  made,  and  vested  the  same  in 
the  proprietors  of  the  latter  lots,  except 
in  cases  where  the  proprietor  had  alien- 
ated his  right  to  the  then  water  lot,  or 
the  Spanish  government  had  made  a  new 
grant  or  order  of  survey  for  the    same, 
while  they  had  the   power  to    grant    the 
same,    in    which   case    the  right    of    the 
United  States  was  vested  in  the  person  to 
whom  such  alienation,  grant,  or  order  of 
s«rvey  was  made,  or  his  legal  representa- 
tives; provided,  that  the  act  shall  not  af- 
fect the  claim  of  any  person,  etc.    In  1836, 
the   claim  of  the  plaintiff  was  confirmed 
by  an    act    of    congress,    which    declared 
that    it    should    only   operate   as   a   relin- 
quishment   of    the    right    of  the    United 
States,   without   in  any   manner  affecting 
the   claims  of  third  persons.     Held,  that 
the  plaintiffs  had  no  right  to  the  premises 
claimed  by  them  which  could  in  any  man- 
ner impair  the  confirmation  of  1822  and 
the    subsequent   enactment   of   1824;    that 
rhe    former   act   invested   the    defendants 
«i,ith  all  the  title  of  the  United   States   to 
the  lot  west  of  Water  street,  and  the  lat- 
ter, in  virtue  of   improvements    made    on 
the   water   lot,   relinquished  the   same   to 
the  proprietor  of  the  western  lot;  and  con- 
sequently the  title  to  the  lots  claimed  by 
the  defendants,  both  east  and  west  of  Wa- 
ter street,  having  passed  out  of  the  United 
States  previous  to  1836,  and  vested  in  in- 
iividuals,  the  act  passed  in  that  year  was 
noperative    as    against    the    defendants. 
Pollard's    Heirs  v.   Greit,  8  Ala.  930. 


Effect  as  to  Advene  PoMesflioiL — ^The 
confirmation  by  the  United  States  of  a 
concession  of  lands  made  by  the  .Spanish 
authorities,  will  not  prevent  one  who 
claims  adversely  from  availing  himself  of 
the  statute  of  limitations,  by  proof  of 
possession,  during  the  time  the  govern- 
ment of  Spain  exercised  dominion  over 
the  country  in  which  the  land  is  situated; 
although  the  statute  did  not  complete  a 
bar  until  after  the  concession  was  con- 
firmed. Tillotson  V.  Kennedy,  5  Ala.  407; 
Innerarity  v.  Mims,  1  Ala.  660;  Mims  v, 
Huggins,  1  Ala.  676. 

§  78  (8) Persons  Benefited. 

Act  Cong.  May  8,  1822,  vests  the  ti- 
tle in  those  who  are  alleged  to  be  the 
claimants  in  the  application  to  the  com- 
missioner, and  according  to  their  in- 
terest as  therein  propounded.  Chas- 
tang's   Heirs  v,   Armstrong,   20  Ala.  609. 

Where  a  claimant,  as  executor  of  his 
father's  will,  made  application  to  the 
commissioner,  "on  behalf  of  himself 
and  the  other  legatees"  therein  named, 
praying  that  he  might  be  confirmed  in 
his  claim,  and,  the  i  commissioner  hav- 
ing reported  favorablV  to  the  claim,  the 
same  was  afterwards  confirmed  by  thb 
act  of  congress,  the  title  vests  in  all  de- 
visees of  the  testator,  and  they  may 
maintain  ejectment.  Chastang's  Heirs 
V.   Armstrong,  20  Ala.  609. 

Confirmation  olF  VHfe's  Title  by  Suc- 
cession.— ^Where  a  husband,  entitled  to 
a  lot  of  land  in  the  city  of  Mobile  under 
a  grant  from  the  Spanish  authorities, 
died  in  possession,  leaving  no  kindred, 
when  that  city  was  under  the  dominion 
of  Spain,  his  wife  succeeded  to  the  es- 
tate by  the  law  then  in  force;  and  if,  upon 
the  application  of  the  widow  to  the 
proper  commissioner  of  land  claims,  for 
confirmation  of  title,  the  evidence  of 
which  was  lost  by  time  or  destroyed 
Jby  accident,  the  government  of  the 
United  States,  after  the  acquisition  of 
said  territory,  .  actually  confirm  her  ti- 
tle on  the  recommendation  of  such 
commissioner,  such  confirmation  inures 
to  her  benefit,  and  operates  as  an  ac- 
knowledgment on  the  part  of  the  gov- 
ernment that  the  title  had  already  ves- 
ted in  her  by  virtue  of  the  previous 
grant  to  her  husband.  Baker,  v.  Chas- 
tang's  Heirs,  18  Ala.  417. 
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Public  Lands — Public  Meetings 


§§  78  (5)-79 


Relinquishment  of  Title  to  ''Heirs"  of 
British  Subject  —  Where  the  United 
States  relinquisfhes  title  to  land  to  the 
"heirs"  of  a  British  subject,  it  must  be 
understood  that  the  term  heirs  is  used 
in  reference  to  our  laws,  and  not  to  the 
English  law  of  promigeniture.  Eslava 
V.    Farmer,    7    Ala.    543. 

§  78  (6)  Lands  Included. 

Title  as  Coextensive  with  Terms  of 
Complete  Grants  —  Where  a  commis- 
sioner, appointed  to  report  upon  lands 
ceded  by  Spain  to  the  United  States  by 
the  treaty  of  Paris  of  1803,  reported  the 
number  of  acres  granted  to  a  claimant  by 
the  Spanish  government,  and  afterwards 
congress,  by  an  act.  recognized  the  title 
of  the  grantee  as  complete,  independantly 
of  the  right  of  the  United  States,  it  was 
held  that  the  title  was  co-extensive  with 
the  terms  of  the  granty  although  it  em- 
braced more  land  than  the  amount  named 
in  the  commissioner's  report.  Hallett  v. 
Hunt,  7  Ala.  882. 

Confirmation  without  Identification  or 
Specification  of  Boundaries. — ''It  is  an 
established  doctrine,  in  reference  to  con- 
firmations of  claimy  without  identification 
and  specification  of  boundaries,  that  the 
confirmation  does  not  vest  a  title  to  any 
particular  land,  and  does  not  clothe  the 
claimant  with  any  right  cognizable  in^  a 
judicial  tribunal,  but  leaves  him  to  ob- 
tain from  the  executive  department  of  the 
government,  through  its  officers,  the  lo- 
cation and  identification  of  the  land.  Chas- 
tang  V.  Armstrong,  20  Ala.  609;  Ledoux 
V.  Black,  18  How.  473,  15  L.  Ed.  457;  Me- 
nard V.  Massey,  8  How.  309,  12  L.  £d. 
1085;  Cousin  v.  Labatut,  19  How.  202,  15 
L.  £d.  611."    Mims  v.  Higgins,  39  Ala.  9, 18. 

Concessions.— <T he  confirmation  by  con- 
gress of  incomplete  Spanish  concessions 
bestowed  no  title  to  any  distinct  part  of 
the  land  severed  from  the  public  domain. 


unless  reference  was  had  to  a  certainly 
defined  location,  described  by  boundaries 
in  the  claimant's  petition.  Mims*  Heirs 
V.  Higgins,  39  Ala.  9. 

Where  a  commission  for  the  examina- 
tion of  claims  under  Spanish  grants,  etc, 
makes  a  special  report  on  a  grant  which 
is  void,  and  an  act  of  congress  is  passed 
confirming  the  report,  and  providing  for 
the  location  and  survey  of  lands  to  which 
the  title  is  thereby  confirmed,  but  neither 
the  report  nor  the  act  ascertains  the  lim- 
its or  boundaries,  reference  must  be  had. 
in  such  case,  either  to  the  survey  made 
under  the  act,  or  to  the  patent  consequent 
on  the  survey,  for  the  purpose  of  ascer- 
taining the  location  of  the  land.  Ken- 
nedy's e*'rs  V.  Jones,  11  Ala.  63. 

Determining  Riparian  Rights  as  to  Re- 
claimed  Lands   under   Perfect   Title. — In 

determining  the  riparian  rights  as  to  re- 
claimed lands  in  the  city  of  Mo4)ile  of 
a  proprietor  claiming  under  a  Spanish 
grant  confirmed  by  act  of  congress  as 
a  perfect  title,  where  the  lines  of  the 
grant  by  its  terms  extended  to  low-water 
mark  at  its  date,  the  lines  should  be 
drawn  from  the  termination  of  the  rive: 
lines  as  they  existed  at  the  date  of  the 
grant,  perpendicularly  to  the  channel  of 
the  river.     Magee  y,  Hallett,  22  Ala.  699. 

V.    TITLES     DERIVED     FROM     IN- 
DIANS. 

§  79.  Acquisition  and  Perfection  of  Title. 

The  assignment  of  lands  by  the  Creek 
tribe  of  Indians  to  persons  being  Creeks, 
under  the  treaty  of  1812,  is  an  act  which 
must  be  communicated  to  the  executi>e. 
to  enable  him  to  direct  the  issuance  of 
patents,  in  conformity  with  the  treaty. 
and  is  therefore  a  public  document,  the 
custody  of  which  must  be  committed  to 
one  of  the  departments.  Johnson  z\  Mc- 
Qeheo,  1  Ala.  18G. 


Public  Laws. 

See  the  titlei  CONSTITUTIONAL  LAW;  STATUTES. 


PuUic  Meetings. 

See  the  titles  CONSTITUTIONAL  LAW;  DISTURBANCE  OF  PUBLIC  AS- 
SEMBLAGE. As  to  meetings  of  legislature,  municipal  councils,  county  boards 
school  boards,  etc.,  see  the  appropriate  specific  titles,  such  as  COUNTIES;  MUXICI' 
PAL  CORPORATIONS;  SCHOOLS  AND  SCHOOL  DISTRICTS;  TOWNS;  etc 
As  to  right  of  assembly,  see  the  title  CONSTITUTIONAL  LAW. 


Public  Money. 

See  the    titles   COUNTIES;  MUNICIPAL  CORPORATIONS;  SCHOOLS  AND 

SCHOOL  DISTRICTS;  STATES;  TOWNS;  etc. 

Public  Morals. 

As  to  offenses  against  public  morals,  see  the  titles  ADULTERY;  BIGAMY;  DIS- 
ORDERLY HOUSE;  FORNICATION;  INCEST;  LEWDNESS;  MISCEGENA- 
TIOX;  OBSCENITY;  PROSTITUTION;  RAPE;  SODOMY.  As  to  immoral  con- 
siderations for  contracts,  see  the  title  CONTRACTS.  As  to  municipal  regulations  of 
public  morals,  see  the  title  MUNICIPAL  CORPORATIONS. 


PuUic  Notice. 

See  the  title  NOTICE. 

Public   Nuisance. 

See  the  title  NUISANCE. 

PubUc  Offenses. 

* 

See  the  title  CRIMINAL  LAW,  and  references  there  given. 

Public  Officers. 

Sec  the  titles  ATTORNEY  GENERAL;  CLERKS  OF  COURTS;  CORONERS; 
COUNTIES;  COURTS;  DISTRICT  AND  PROSECUTING  ATTORNEYS; 
DRAINS;  ELECTIONS;  HEALTH;  HIGHWAYS;  JUDGES;  JURY;  JUS- 
TICES  OF  THE  PEACE;  MUNICIPAL  CORPORATIONS;  NOTARIES 
PAUPERS;  PRISONS;  PUBLIC  LANDS;  RECEIVERS;  REFERENCE 
SCHOOLS  AND  SCHOOL  DISTRICTS;  SHERIFFS  AND  CONSTABLES 
STATES;  TOWNS.  As  to  trial  of  right  to  office,  see  the  title  QUO  WARRANTO. 
As  to  prohibiting  acts  and  proceedings,  or  compelling  the  performance  of  official  du- 
ties, see  the  titles  INJUNCTION;  MANDAMUS;  PROHIBITION. 

Public  Peace. 

As  to  offenses  against  public  peace  and  order,  see  the  titles  AFFRAY;  BREACH 
OF  THE  PEACE;  DISORDERLY  CONDUCT;  DISORDERLY  HOUSE;  DIS- 
TURBANCE OF  PUBLIC  ASSEMBLAGE;  MALICIOUS  MISCHIEF.  As 
to  municipal  regulations  of  public  peace  and  order,  see  the  title  MUNICIPAL  COR- 
PORATIONS. As  to  peace  officers,  see  the  titles  JUSTICES  OF  THE  PEACE; 
IIUXICIPAL  CORPORATIONS;   SHERIFFS  AND   CONSTABLES. 

Public  Place. 

As  to  public  place  as  an  element  of  particular  offenses,  see  the  titles  AFFRAY; 
DISORDERLY  CONDUCT;  DRUNKARDS;  GAMING;  OBSCENITY;  WEAP- 
ONS. As  to  use  and  regulation  of  public  places,  see  the  title  MUNICIPAL  COR- 
PORATIONS. 
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Public  Pdides. 

See  the  titles  BILLS  AND  NOTES;  BREACH  OF  MARRIAGE  PROMISE: 
CARRIERS;  CHAMPERTY  AND  MAINTENANCE;  CONTRACTS;  CORPORA- 
TIONS; DIVORCE;  LIBEL  AND  SLANDER;  MASTER  AND  SERVANT;  MO- 
NOPOLIES;  MUNICIPAL  CORPORATIONS;  RAILROADS;  WITNESSES. 

Public   Printing. 

Sec  the  titles  COUNTIES;  STATES. 

Public  Property. 

See  the  titles  COUNTIES;  MUNICIPAL  CORPORATIONS;  SCHOOLS  AND 
SCHOOL  DISTRICTS;  STATES;  TOWNS.  As  to  penal  education  and  charitable 
institutions,  see  the  titles  CHARITIES;  COLLEGES  AND  UNIVERSITIES;  HOS- 
PITALS; PAUPERS;  PRISONS;  SCHOOLS  AND  SCHOOL  DISTRICTS.  As  to 
courthouses  and  accommodations,  see  the  title  COURTS.  As  to  the  establishment  or 
acquisition  of  public  utilities,  see  the  titles  BRIDGES;  DRAINS;  HIGHWAYS; 
STREET  RAILROADS;  and  other  specific  titles. 

Public  Ptotecutions. 

See  the  titles  ATTORNEY  GENERAL;    CRIMINAL  LAW;    DISTRICT    AND 
PROSECUTING  ATTORNEYS;  INDICTMENT  AND  INFORMATION. 

Public  PurpoM. 

Sec  the  titles  DEDICATION;  EMINENT  DOMAIN;  TAXATION. 

PubUc  RecMdt. 

Sec  the  titles  COURTS;  CRIMINAL  LAW;  EVIDENCE;  RECORDS. 

Public  Safety. 

See  the  titles  CARRIE<RS;  ELECTRICITY;  EXPLOSIVES;  FOOD;  HEALTH; 
MUNICIPAL  CORPORATIONS;  RAILROADS;  STREET  RAILROADS. 

Public  Sales. 

Sec  the  titles  AUCTIONS  AND  AUCTIONEERS;  JUDICIAL  SALES.  As  to 
public  sales  by  particular  persons,  such  as  guardians,  receivers,  executors,  adminis- 
trators, etc.,  and  in  particular  proceedings,  such  as  bankruptcy,  insolvency,  partition, 
etc.,  see  the  appropriate  specific  titles,  such  as  BANKRUPTCY;  EXECUTORS  AND 
ADMINISTRATORS;  GUARDIAN  AND  WARD;  INFANTS;  INSANE  PER- 
SONS; PARTITION;  RECEIVERS;  etc.  As  to  sales  to  enforce  special  assess- 
ments, see  the  titles  DRAINS;  HIGHWAYS;  MUNICIPAL  CORPORATIONS; 
WATERS  AND  WATERCOURSES. 

Public  Schook. 

Sec    the    titles    CONSTITUTIONAL    LAW;    MUNICIPAL    CORPORATIONS; 

SCHOOLS  AND  SCHOOL  DISTRICTS. 
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Public  Service  Girporatioii* 

Set  the  titles  BRIDGES;  CARRIERS;  FERRIES;  RAILROADS;  STREET  RAIL- 
ROADS; TELEGRAPHS  AND  TELEPHONES;  WAREHOUSEMEN. 

PuUic  Statute. 

Sec  the  title  STATUTES. 

Public  TriaL 

See  the  titles  CRIMINAL  LAW;  DIVORCE;  TRIAL. 

Public   Use. 

Sec  the  titles  DEDICATION;  EMINENT  DOMAIN-  HIGHWAYS.    As  to  public 

use  of  streams,  see  the  title  NAVIGABLE  WATERS. 

Public  UtiUtiet. 

See  the  titles  BRIDGES;  CARRIERS;  DRAINS;  FERRIES;  GAS;  RAILROADS; 

STREET  RAILROADS;  WHARVES. 

Public  Wardiouseman. 

See  the  title  WAREHOUSEMEN. 

Public  Water  Supply. 

Sec  the  title  MUNICIPAL  CORPORATIONS. 

Public  Worship. 

Sec  the  titles  CONSTITUTIONAL  LAW;  RELIGIOUS  SOCIETIES;  SUNDAY; 

'  DISTURBANCE  OF  PUBLIC  ASSEMBLAGE. 

Public  Wrongs. 

Sec  the  title  CRIMINAL  LAW. 

Publishing. 

Sec  cross  references  under  PUBLICATION. 

Pufling. 

See  the  titles  AUCTIONS  AND  AUCTIONEERS;  EXECUTORS  AND  ADMINIS- 

TRATORS. 

Puis  Darrein  Continuance. 

See  the  title  PLEADING. 
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Pullmui  Can* 

See  the  title  CARRIERS. 

Punctuation* 

Sec  the  titles  CONTRACTS;  DEEDS;  STATUTES;  WILLS. 

Punishment* 

See  the  titles  CONVICTS;  CRIMINAL  LAW;  FINES;  PARDON;  PENAL- 
TIES; PRISONS.  As  to  punishment  of  particular  offenses,  see  the  appropriate  spe- 
cific criminal  titles,  such  as  ASSAULT  AND  BATTERY;  BIGAMY;  HOMICIDE; 
LARCENY;  PROSTITUTION;  RAPE;  SEDUCTION;  etc. 

Punitive  Damages* 

See  the  title  DAMAGES. 

Pupik. 

See  the  titles   COLLEGES  AND  UuXIVERSITIES;  SCHOOLS  AND  SCHOOL 

DISTRICTS. 

Purchasers. 

See  the  tities  AUCTIONS  AND  AUCTIONEERS;  CHATTEL  MORTGAGES; 
DEEDS;  EXECUTORS  AND  ADMINISTRATORS;  JUDICIAL  SALES;  MORT- 
GAGES; SALES;  TRUSTS;  VENDOR  AND  PURCHASER.  As  to  bona  fide 
purchasers,  see  cross  references  under  BONA  FIDE  PURCHASERS. 

Pure  Food  Law. 

See  the  title  FOOD. 

Purging. 

Sec  the  titles  CONTEMPT;  FRAUDULENT  CONVEYANCES. 

Purpresture. 

See    the    titles    HIGHWAYS;    MUNICIPAL    CORPORATIONS;    NUISANCE; 

WHARVES. 

Pursuit 

See  the  titles  ARREST;  HOMICIDE. 

Putative  Father. 

Sec  the  title  BASTARDS. 
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Patathre  Maimge. 

Sec  the  title  BASTARDS. 

Putting  in  Fear. 

Sec  the  titles  RAPE;  ROBBERY. 


Qualification. 

As  to  qualification  by  particular  persons,  officers,  etc.,  such  as  arbitrators,  exec- 
ntors,  administrators,  judges,  jurors,  guardiaas,  receivers,  sheriffs,  etc.,  see  the  ap- 
propriate specific  titles  throughout  this  work. 


Qualified  Fee. 

See  the  titles  DEEDS;  ESTATES;  WILLS. 

Quality. 

See  the  titles  EVIDENCE;  SALES;  VENDOR  AND  PURCHASER. 


Quantity. 


See  the  titles  BOUNDARIES;    MINES    AND    MINERALS;    SALES;   VENDOR 

AND  PURCHASER. 


Quantum  Meruit. 

Sec  the  titles  ASSUMPSIT,  ACTION  OF;  MASTER  AND  SERVANT;  WORK 

AND  LABOR. 


Quantum  Valebant. 

See  the  title  SALES. 

Quarantine. 

See    the  titles  ANIMALS;   CARRIERS;  COMMERCE;   HEALTH. 

Quare   Clausun   Fregit. 

See  the  title  TRESPASS. 


Quarries. 

Sec  the  titles  MINES  AND  MINERALS.    As  to  injury  to  woikmen  in,  see  the  title 

MASTER  AND  SERVANT. 
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Quasi  Contracts. 

See  the  titles  ACCOUNT  STATED;  ASSUMPSIT,  ACTION  OF;  CONTRACTS; 
CONTRIBUTION;  COVENANTS;  GUARANTY;  INDEMNITY;  MONEY 
LENT;  MONEY  PAID;  MONEY  RECEIVED;  USE  AND  OCCUPATION; 
WORK  AND  LABOR. 

! 

Quasi   Gurporatioiis. 

See  the  titles  CORPORATIONS;  COUNTIES;  MUNICIPAL  CORPORATIONS. 

Quasi  Judicial  Acts. 

Sec  the  titles  CERTIORARI;.  MANDAMUS;   PROHIBITION. 

Quasi  Judicial  Officws. 

See  the  titles  CLERKS  OF  COURTS. 

Quasi  Possession. 

See  the  titles  DEDICATION;  EASEMENTS;  HIGHWAYS;  MUNICIPAL  COR- 
PORATIONS. , 

Questions  for  Jury. 

See  the  titles  CRIMINAL  LAW;  JUSTICES  OF  THE  PEACE;  NEW  TRIAL; 

TRIAL. 


Questions  of  Law  and  Fact. 

As  to  review  in  appellate  court,  see  the  titles  APPEAL    AND    ERROR;    CRIM- 
INAL LAW.    As  to  review  on  certiorari,  sec  the  title  CERTIORARI. 


Questions  Reserved  or  Certified. 

See  the  titles  APPEAL  AND  ERROR;  CRIMINAL  LAW. 

Quia  Timet. 

See  the  titles  EQUITY;    QUIETING  TITLE. 

Quiet  Enjojrment. 

See  the  title  COVENANTS;  ESTOPPEL;  LANDLORD  AND  TENANT. 
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QUIETING  TITLE. 

L  Right  of  Action  and  Defenses. 

§  1.  Nature  and  Scope  of  Remedy. 

§  2.  Property  Subject  to  Action. 

§  3.  Grounds  for  Relief  in  Equity  in  General. 

§  4.  Inadequacy  of  Remedy  at  Law. 

§  5.  Prevention  of  Multiplicity  of  Suits. 

§  6.  Cloud  on  Title. 

§  6  (1)  In  General. 

§  6  (2)  Deeds,  Mortgages  and  Other  Written  Instruments. 

§  6  (3)  Void  Instruments. 

§  6  (4)  Claims  Based  on  Judicial  Proceedings  and  Sales. 

§  6  (5)  Taxes  and  Assessments. 
§  7.  Prevention  of  Threatened  Cloud  on  Title. 
§  8.  Title  of  Plaintiff. 

§  8  (1)  Necessity  of  Having  Title  or  Interest. 

§  8  (2)  Sufficiency  in  Gaieral. 

§  8  (3)  Purchasers  under  Contract. 

§  8  (4)  Rights  Founded  on  Possession. 
§  9.  Possession  of  Plaintiff. 

§  9  (1)  Necessity. 

§  9  (2)  Remedy  at  Law  of  Plaintiff  Out  of  Possession. 

§  9  (3)  Grounds  for  Equitable  Jurisdiction  Where  Raintiff  Is  Out 
of  Possession. 

§  9  (4)  Equitable  Title  of  Plaintiff. 

§  9  (5)  Remaindermen  and  Reversioners. 

§  9  (6)  Sufficiency  of  Possession  in  General. 

§  9  (7)  Peaceable  and  Undisputed  Possession. 
§  10.  Possession  of  Defendant. 
§  11.  Conditions  Precedent. 
§  12.  Defenses. 
§  13.  Statutory  Remedies  for  Determination  of  Adverse  Claims. 

§  14.  Nature  and  Scope. 

§  15.  Title  of  Plaintiff. 

§  16.  Possession  of  Plaintiff  in  Gentidl. 

n.  Proceedings  and  Belief. 

§  17.  Form  of  Remedy. 

§  18.  Limitations  and  Laches. 

§  19.  Parties. 

§  19  (1)  Proper  Parties. 

§  19  (2)  Necessary  Parties. 
§  20.  Pleading. 
§  21. Bill,  Complaint,  or  Petition  in  General. 

§  21   (1)  In  General. 

§  21   (2)  Allegations  as  to  Inadequacy  of  Remedy  at  Law. 
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Quieting  Title 


§     1 


§  21   (3)  Offer  to  Do  Equity. 

§  21   (4)  Allegations  as  to  Cloud  or  Adverse  Claim  of  Defendant. 
§'  22.  Allegations  as  to  Title  aad  Possession. 

§  22  (1)  Title. 

§  22  (2)  Possession. 

§  23.  Description  of  Property. 

§  24.  Plea  or  Answer. 

§  25.  Disclaimer. 

§  26.  Cross-Bill,  Cross-Complaint,  or  Counterclaim,  and  Plea  or 

Answer  Thereto. 

§  27.  Demurrer. 

§  28.  Amended  and  Supplemental  Pleadings. 

§  29.  Issues,  Proof  and  Variance. 

§  30.  Evidence. 

§  30  (1)  Presumptions  and  Burden  of  Proof.     • 

§  30  (2)  Admissibility. 

§  30  (3)  Weight  and  Sufficiency  in  General. 
§  31.  Dismissal  before  Hearing. 
§  32.  Scope  of  Inquiry  and  Powers  of  Court. 
§  33.  Scope  and  Extent  of  Relief. 

§  34.  In  General. 

§  35. Alternative,  Additional,  or  Incidental  Relief  to  Plaintiff. 

§  36.  Relief  to  Defendant. 

§  37.  Judgment  or  Decree  and  Enforcement  Thereof. 

Cross  References. 

See  the  titles  EASEMENTS;  EQUITY;  LIMITATION  OF  ACTIONS;  MINES 
AND  MINERALS;    NEW  TRIAL;    PUBLIC  LANDS;    TRESPASS. 

As  to  equitable  jurisdiction  of  suits  relating  to  property  and  rights  therein  in 
general,  see  the  title  EQUITY.  As  to  quieting  title  by  execution  purchaser,  see  the 
title  EXECUTION.  As' to  effect  of  right  to  quiet  title  on  remedy  to  avoid  fraud- 
ulent conveyances,  see  the  title  FRAUDULENT  CONVEYANCES.  As  to  estab- 
lishing title  after  loss  of  records,  see  the  title  RECORDS. 


L  RIGHT  OF  ACTION  AND  DE- 

FENSES. 

§  1.  Nature  and  Scope  of  Remedy. 

See  post,  "Statutory  Remedies  for  De- 
termination of  Adverse  Oaims,"  §  13. 

The  purpose  of  a  suit  to  quiet  title  by 
one  in  peaceable  possession  of  land,  claim- 
ing to  own  it  in  his  own  right,  is  to  as- 
certain what  title,  claim,  interest,  or  in- 
cumbrance the  defendant  has,  and  how 
and  by  what  interest  his  title  is  derived, 
and  not  to  ascertain  the  title  of  complain- 
ant; and  if  defendant  desires  to  test  the 
complainant's  title  or  claim,  he  must  do 
so  by  a  cross  bill.  Vaughan  v.  Palmore, 
170  Ala.  72,  57  So.  488. 


"The  removal  of  clouds  from  the  titles 
to  real  estate  is  an  undoubted  ground  of 
equitable  interference;  an  intervention 
preventive  in  its  nature,  and  protective 
against  threatened  or  contemplated 
wrongs.  When  the  true  owner  is  in  pos- 
session, a  court  of  equity  will  intervene 
to  set  aside  an  outstanding  conveyance, 
which  casts  a  cloud  on  his  title,  or  to  pre- 
vent its  creation;  the  owner  having  no 
remedy  at  law,  to  which  he  can  resort  to 
try  the  validity  of  his  own  or  of  the  out- 
standing title."  Curry  v.  Peebles,  83  Ala- 
225,  3  So.  622,  624. 

A  bill  to  set  aside  a  deed  for  incompe- 
tency of  the  grantor  can  not  be  consid- 
ered   one    to    remove    cloud    from    title. 
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where  it  does  not  allege  possession  in  the 
complainants,  and  there  is  no  proof  ol^ 
such  possession.  Boddie  v.  Bush,  33  So. 
826,  136  Ala.  560.  See  post,  'Tossession 
of  rUintiff."  §  9. 

''Independent  of  our  statute  for  the 
quieting  of  titles  and  the  determination  of 
claims  to  real  estate  (Code,  §  5443  et  seq.), 
courts  of  equity  have  jurisdiction  to  can- 
cel and  remove  a  specially  described 
cloud  upon  the  complainant's  title,  when 
the  owner  is  in  possession,  and  when  the 
evidence  of  the  alleged  cloud  is  not  void 
on  its  face,  and  extrinsic  evidence  is  nec- 
essary to  show  its  invalidity."  Jones  v.  De 
Graffenreid,  GO  Ala.  145;  Daniel  v,  Stew- 
art 55  Ala.  ^78;  Plant  v.  Barclay,  56  Ala. 
561;  Bank  v.  Elkins,  165  Ala.  628,  51  So. 
S21;  Berger  v.  Butler,  159  Ala.  539,  48 
So.  685. 

§  2.  Property  Subject  to  Action. 

Mineral  Rights. — A  bill  may  be  main- 
tained to  quiet  the  title  to  coal  and  other 
minerals  under  and  on  a  tract  of  land;  the 
minerals  being  land  within  Code  1896,  § 
809,  providing  that  when  any  person  is  in 
peaceable  possession  of  lands,  whether 
actual  or  constructive,  claiming  to  own 
the  same,  and  his  title  thereto  or  to  any 
part  thereof  is  denied  or  disputed,  he  may 
maintain  a  suit  in  equity  to  settle  the  ti- 
tle and  to  clear  up  all  doubts  and  disputes 
concerning  it.  Gulf  Coal,  etc.,  Co.  v. 
Alabama  Coal,  etc.,  Co.,  145  Ala.  228,  40 
So.  397. 

Right  of  Way. — A  court  of  equity  has 
jurisdiction,  at  the  suit  of  a  purchaser 
from  the  devisee,  to  enforce  the  specific 
performance,  against  a  purchaser  of  the 
servient  lands,  of  an  express  grant  by  de- 
vise .of  a  right  of  way  appurtenant,  by 
establishing  the  right,  defining  the  track, 
and  enjoining  the  disturbance  of  the  way. 
Lide  V.  Hadley,  3  Ala.  627. 

!  3.  Grounds  for  Relief  in  Equity  in  Gen- 
eraL 

The  test  of  the  right  to  maintain  a  bill 
lo  remove  a  cloud  from  title  is  whether 
complainant  on  the  facts  stated  in  his  bill 
would  be  required  to  resort  to  extrane- 
ous proof  to  defeat  an  action  at  law  by 
the  adverse  party  to  recover  the  land. 
Parker  v.  Miller-Brent  Lumber  Co.,  47 
So.  580,    157   Ala.  282. 


In  the  absence  of  statutory  provisions 
as  to  quieting  title  chancery  will  afford 
relief  to  a  complainant  in  possession  hold- 
ing the  legal  title  only  when  successive 
actions  at  law,  all  of  which  have  failed, 
have  been  brought  Vgainst  him  by  a  single 
person  out  of  possession,  or  when  many 
persons  assert  equitable  titles  against  a 
complainant  in  possession  holding  the  le- 
gal or  an  equitable  title.  Ashurst  v,  Mc- 
Kenzie,  92  Ala.  484,  9  So.  262. 

Adverse  Interest  Acquired  by  Fraud 
upon  OtheiB. — ^A  complainant  can  not 
raise  the  issue  that  an  interest  adverse  to 
him  was  acquired  by  fraud  upon  others. 
Moore  v.  Empire  Land  Co.,  181  Ala.  344, 
61   So.  940. 

§  4.  Inadequacy  of  Remedy  at  Law. 

See  post,  "Remedy  at  Law  of  Plaintiff 
Out  of  Possession,"  §  9   (2). 

"Jurisdiction  to  remove  a  cloud  from 
title  is  exercised  by  courts  of  chancery 
only  in  default  of  a  remedy  at  law  by 
which  the  question  of  the  superiority  of 
apparently  conflicting  titles  may  be  tried 
and  set  at  rest.  The  right  to  resort  to 
equity  arises  only  when,  and  for  the  rea- 
son that,  the  complainant  is  so  situated 
with  respect  to  the  possession,  or  his 
rights  so  depend  upon  the  equita'ble  title, 
as  that  he  can  not  invoke  the  judgment  of 
a  court  of  law.  If  he  is  in  possession  of 
the  land,  as  to  which  his  title  is  under  a 
cloud,  he  must  resort  to  equity,  since  the 
only  legal  actions  in  which  questions  of 
title  may  be  adjudicated,  involving  the 
possession,  must  be  brought  against  the 
person  in  possession,  and  can  not  be 
brought,  of  course,  for  a  possession 
which  is  already  in  the  plaintiff.  But,  if 
he  is  in  fact  out  of  possession,  he  may 
always  maintain  ejectment  or  the  kindred 
statutory  real  action,  and  this  wholly  re- 
gardless of  the  circumstances  of  his  dis- 
seisin. And,  if  he  may  sue  at  law,  ht 
must."  Echols  v.  Hubbard,  90  Ala.  309, 
7   So.  817. 

Where  the  grantor  in  a  deed  which  was 
procured  by  duress  or  other  fraud  is  not 
in  possession  of  the  land,  and  can  bring 
ejectment,  he  can  not  maintain  an  action 
in  eqtiity  to  cancel  the  deed  or  remove 
cloud  from  his  title.  Treadwell  v.  Tor- 
bert,  133  Ala.  504,  32  So.  126. 

A  court  of  equity  will  entertain  a  bill 
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to  remove  a  cloud  from  the  title  to  a 
homestead  exemption,  as  against  a  pur- 
chaser at  execution  sale,  when  the  owner 
of  the  homestead  is  in  possession  and  can 
not  test  his  title  by  an  action  at  law;  but 
this  principle  has  ncy  application  wher.e 
the  purchaser  at  execution  sale  has  al- 
ready brought  an  action  at  law  and  has 
recovered  a  judgment  in  ejectment  for 
the  lands  claimed.  Jones  v.  De  Graffeh- 
reid,  60  Ala.  145,  cited  in  note  in  12  L.  R. 
A.,  N.  S.,  53. 

Conditional  Deed  Insufficient  in  Law 
until    Paymen)    of    Purchase    Money.  — 

Purchasers  of  land  holding  under  a  con- 
ditional deed,  which  they  can  not  set  u;) 
in  a  court  of  law  till  the  payment  of  the 
purchase  money,  have  no  adequate  rem- 
edy at  law  which  would  bar  a  suit  to  en- 
join an  action  of  ejectment  against  them 
by  a  subseqiient  grantee  of  their  vendor, 
and  to  require  the  entry  of  satisfaction 
by  the  payment  of  the  purchase  money, 
and  to  declare  invalid  the  subsequent 
conveyance,  and  to  remove  it  as  a  cloud 
upon  the  title.  Rankin  v.  Dean,  173  Ala. 
60,  55  So.  217. 

In  a  suit,  not  only  to  enjoin  an  action 
of  ejectment,  but  also  to  require  the  en- 
try of  satisfaction  by  the  payment  of  pur- 
chase money  for  the  property  in  question, 
and  to  declare  invalid  a  conveyance  made 
during  complainant's  possession  under  a 
conditional  deed,  and  to  remove  the  same 
as  a  cloud  on  the  title,  the  test  whether 
there  is  an  adequate  remedy  at  law  is 
whether  the  holder  of  the  property,  in  an 
action  of  ejectment  brought  by  the  ad- 
verse party,  founded  on  the  deed,  would 
be  required  to  offer  evidence  to  defeat  a 
recovery;  and,  if  such  proof  would  be  nec- 
essary, the  cloud  would  exist.  Rankin  v. 
Dean,  173  Ala.  60,  55  So.  217;  Rea  v.  Long- 
street,  54  Ala.  291,  294;  Eufaula  Nat.  Bank 
V.  Pruett,  128  Ala.  470,  30  So.  731. 

To  Set  Aside  Deeds  to  Wife's  Sefia* 
rate  Estate* — As  a  deed  by  husband  and 
wife  of  her  separate  estate,  absolute  in 
form,  reciting  a  valuable  consideration, 
and  purporting  on  its  face  to  conform  to 
statutory  requirements,  divests  the  wife 
of  the  legal  title,  it  is  error  to  dismiss  for 
want  of  equity  a  bill  by  her  to  have  the 
deed  canceled  as  a  cloud  on  the  title  to 
her  separate  estate  as  she  has  no  ade- 
quate remedy  at  law.    Armstrong  v,  Con- 


ner, 86  Ala.  350,  5  So.  451,  cited  in  note  in 
12  L.  R.  A.,  N.  S.,  56. 

Bill  Showing  Title  Good  in  Law  or 
Wholly  Void.— A  bill  quia  timet  should 
not  l)e  entertained  when  the  allegations 
of  the  bill  show  that  the  title  of  com- 
plainant is  either  good  and  sufficient  2-c 
law  or  wholly  void.  In  either  aspect 
there  is  a  well-known  and  adequate  rem- 
edy at  law.     Camp  v.  Elston,  48  Ala.  81. 

A  suit  to  remove  a  cloud  on  title  by 
having  a  judgment  and  a  sale  of  land  un- 
der a  venditioni  exponas  issued  thereon 
declared  void  will  not  lie  where  the  al- 
leged invalidity  would  appear  on  their 
face,  and  no  extrinsic  facts  showing  in- 
validity are  averred,  since  the  remedy  at 
law  is  adequate.  Morgan  v.  Lehman, 
Durr  &  Co.,  92  Ala.  440,  9  So.  314,  cited  in 
note  in  12  L.  R.  A.,  N.  S.,  56. 

Location  of  Division  Line. — Where  the 
only  matter  in  dispute  is  the  proper  lo- 
cation of  the  division  line  between  adjoin- 
ing lots  of  land,  and  not  which  of  two  op- 
posing titles  is  the  better,  the  remedy  is 
at  law,  not  by  a  bill  in  equity  to  quiet 
title.  Ashurst  v.  McKenzie,  92  Ala.  494, 
9  So.  262,  cited  in  note  in  12  L.  R.  A.,  N. 
S.,  52. 

Pendency  of  Forceable  Entry  and  Un- 
lawful Detainer  Suit — Since,  under  Code 
1896,  $§  2147,  2148,  2149,  the  defendant  in 
a  forcible  entry  and  unlawful  detainer 
suit  may  remove  the  same  from  the  jus- 
tice into  the  circuit  courts  where  the  title 
to  the  land  may  be  tested,  the  statement, 
in  a  bill  to  quiet  title  to  land,  of  the  pend- 
ency of  a  forcible  entry  and  unlawful  de- 
tainer suit  by  defendant  against  com- 
plainant, the  prosecutidn  of  which 
complainant  seeks  to  enjoin  until  the  de- 
termination of  the  title  deprives  the  bill 
of  equity.  Rosebrook  v.  Baker,  44  So. 
198,  151  Ala.  180. 

A  creditor  with  a  lien  may  come  into 
equity  to  remove  an  obstacle  in  his  w^ay. 
or  a  cloud  over  the  title  of  the  property, 
without  first  exhausting  his  legal  remedy. 
Holt  V.  Bancroft,  30  Ala.  193;  Pharis  v. 
Leachman,  20  Ala.  662;  Watts  v.  Gayle. 
20  Ala.  817,  823;  Planters',  etc.,  Bank  r. 
Walker,  7  Ala.  926;  Dargan  v.  Waring. 
11  Ala.  988. 

§  5.  Prevention  of  Multiplicity  of  Suits. 
Where    the    proper    action  to    recover 
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certain  land  is  ejectment,  the  mere  fact 
that  all  the  defendants  can  not  be  joined 
in  one  action,  and  that  a  multiplicity  of 
suits  would  result,  will  not  give  equity 
jurisdiction.  Sayers  v.  Tallassee  Falls 
Mfg.  Co.,  52  So.  892,  167  Ala.  553. 

§  6.  Cloud  on  Title. 

§  6  (1)  In  GeneraL 

"Independent  of  our  statute  for  the 
qnieting  of  titles  and  the  determination 
of  claims  to  real  estate  (Code,  §  5443  et 
seq.)  courts  of  equity  have  jurisdiction  to 
cancel  and  remove  a  specially  described 
doyd  upon  the  complainant's  title,  when 
the  owner  is  in  possession,  and  when  the 
evidence  of  the  alleged  cloud  is  not  void 
on  its  face,  and  extrinsic  evidence  is  nec- 
essary to  show  its  invalidity."  Pomeroy's 
Eq.  §  1399;  Jones  v.  DeGrafFenrreid,  60 
Ala.  145;  Daniel  v.  Stewart,  55  Ala.  278; 
Plant  V.  Barclay,  56  Ala.  561;  Bank  v. 
Elkins,  165  Ala.  628,  51  So.  821;  King 
Lumber  Co.  v,  Spragner,  176  Ala.  564,  58 
So.  920,  921;  Marston  v.  Rowe,  39  Ala. 
T22. 

"A  court  of  equity  will  not  interpose 
to  prevent  or  remove  a  cloud  which  can 
only  be  shown  to  be  prima  facie  a  good 
title,  by  leaving  the  complainant's  title 
entirely  out  of  view.  It  is  always  as- 
sumed, when  the  court  interferes,  that  the 
title  of  the  party  complaining  is  affected 
by  a  hostile  title,  apparently  good,  but 
really  defective,  and  inequitable  by  some- 
thing not  appearing  on  its  face."  Rea  v. 
Longstreet,  54  Ala.  291,  294;  Lytic  v. 
Sandefur.  93  Ala.  399,  9  So.  260;  Torrent 
Fire-Engine  Co.  v.  Mobile,  101  Ala.  559, 
14  So.  557,  559. 

Chancery  will  entertain  a  suit  to  adjust 
the  pretensions  or  settle  the  priorities  of 
conflicting  claimants,  where  there  is  a 
cloud  hanging  over  the  title  to  lands 
which  would  prevent  them  from  selling 
tor  a  fair  market  value.  Anderson  v. 
Hooks,  9  Ala.  704. 

A  party  may  seek  the  aid  of  a  court  of 
equity  to  remove  a  cloud  which  hangs 
over  his  title  either  by  an  actual  or  threat- 
ened sale  of  the  land  to  another.  Burt  v, 
Cassety,  12  Ala.  734. 

Cloud  on  Title  Defined "A  claim  upon 

title  is  that  which  appears  to  be,  but  in 
law  and  in  fact  is  not,  title.  The  only 
harm  which   can   result   from  a   cloud   is 


that  the  holder  of  the  title  may  find  his 
property  unmarketable,  and  at  some  dis- 
tant time  may  have  difficulty  in  produc- 
ing the  evidence  requisite  to  rebut  it,  or 
to  show  its  true  nature.  'But  if,'  as  Judge 
Freeman  has  remarked  in  his  note  on  the 
FuUenwider  Case,  13  Am.  St  Rep.,  'he 
chooses  to  suffer  these  inconveniences, 
*  ♦  *  no  presumption  can  justly  be  in- 
dulged from  the  failure  to  bring  ai|  action 
to  remove  a  cloud  upon  a  title,  because, 
as  a  cloud  is  not  title,  it  may  continue  to 
the  end  of  the  world  without  becoming 
anything  more  substantial.'"  Winters  v. 
Powell,  180  Ala.  425,.  61  So.  96,  98. 

"The  test  is:  'Would  the  owner  of  the 
property,  in  an  action  of  ejectment, 
brought  by  the  adverse  party,  founded 
upon  the  deed,  be  required  to  offer  evi- 
dence to  defeat  a  recovery?  If  such  proof 
would  be  necessary,  a  cloud  would  exist. 
If  the  proof  would  be  unnecessary,  no 
shade  would  be  cast  by  the  existence  of 
the  deed.  If  the  action  would  fall  of  its 
own  weight,  without  proof  in  rebuttal,  no 
occasion  could  arise  for  the  equitable  in- 
terposition of  the  court.'  Parker  v.  Bout- 
well,  119  Ala.  297,  24  So.  860."  Birming- 
ham V.  McCormack  (Ala.),  40  So.  Ill; 
Rea  V,  Longstreet,  54  Ala.  291. 

An  owner  in  possession  may  come  into 
a  court  of  equity  to  remove  a  cloud  on 
title,  where  there  is  such  evidence  of  title 
in  another  as  would,  in  ejectment,  make 
a  prima  facie  case  in  his  favor,  and  it  is 
no  answer  that  the  owner  could  defeat 
such  action  of  ejectment;  the  test  not 
being  whether  he  might  be  able  to  de- 
fend successfully,  but  whether  he  would 
be  put  to  extraneous  evidence  to  do  so. 
Greene  v.  Boaz,  47  So.  255,  157  Ala.  68. 

§  6  (S)  Deeds,  Mortgages  and  Other  Writ- 
ten Instruments. 

Fraudulent  Deed« — A  bill  was  filed  by 
judgment  creditors  who  had  redeemed 
lands  sold  under  a  power  contained  in  a 
mortgage  from  the  purchaser  and  had 
been  let  into  posession,  to  enjoin  an  action 
of  ejectment  brought  against  them  by 
alienees  of  the  mortgagor,  claiming  under 
a  deed  executed  prior  to  the  mortgage, 
reciting  a  valuable  consideration,  but 
which  was  not  recorded  until  after  the 
mortgage  was  executed,  and  to  have  the 
deed    declared    fraudulent    and    void    and 
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canceled  as  a  cloud  on  complafnant's  title. 
The  bill  also  charged,  and  the  evidence 
tended  to  prove,  that  the  deed  was  volun- 
tary and  fradulent.  Held,  that  complain- 
ants were  entitled  to  a  cancellation  of  the 
deed  as  a  cloud  on  their  title.  Lehman, 
Durr  &  (Co.  v.  Shook,  &9  Ala.  486. 

Mistake  in  Description. — ^A  mistake  in 
the  description  of  lands  in  a  deed  does 
not  co9stitute  a  cloud  on  the  title  suffi- 
cient to  jusify  a  resort  to  chancery.  Bev- 
ans  V.  Henry,  49  Ala.  123. 

Deed  in  Fact  an  Option. — A  deed  which 
is  in  fact  only  an  option  after  its  revoca- 
tion, or  after  the  expiration  of  the  time 
limited,  without  performance  or  an  offer 
to  perform,  is  a  cloud  on  the  title;  and 
its  delivery  and  cancellation  will  be  de- 
creed. Borst  V.  Simpson,  90  Ala.  373,  7 
So.  814. 

Deed  Executed  under  Power  after 
Death  of  Principal  and  Antedated. — A 
deed  executed  by  an  agent  under  a  power 
not  coupled  with  an  interest,  after  the 
death  of  the  principal,  but  antedated,  con- 
stitutes a  cloud  on  the  title  which  a  court 
of  equity  will  remove,  its  invalidity  not 
appearing  on  its  face.  Saltmarsh  v. 
Smith,  32  Ala.  404. 

Deed  Executed  after  Foreclosure  Sale. 
— ^Where  a  purchaser  at  a  foreclosure 
sale  has  a  perfect  title,  evidence  by  muni- 
ments in  all  respects  regular  and  valid  as 
against  a  deed  executed  by  the  mortgagor 
after  the  foreclosure  sale,  the  deed  is  not 
a  cloud  on  the  purchaser's  title,  and  a  bill 
for  its  cancellation  as  a  cloud  on  title  has 
no  equity.  Tait  v.  American  Freehold 
Land  Mortg.  Co.,  31  So.  623,  132  Ala.  193. 

Mortgages.— Though  Code,  §  1870,  pro- 
vides that  the  pa3anent  of  a  mortgage 
ddbt  divests  the  title  passing  by  the  mort- 
gage, a  mortgagor  of  land,  in  possession, 
who  has  fully  paid  the  debt,  may  sue  to 
have  the  pa3anent  established,  and  the 
mortgage  canceled,  as  a  cloud  on  his  .title. 
Kelly  V.  Martin,  107  Ala.  479,  18  So.  132. 

A  trustee  in  a  deed,  who  is  also  the 
principal  beneficiary,  may  come  into 
equity,  on  behalf  of  himself  and  the  other 
beneficiaries  of  the  deed,  to  prevent  a  sale 
of  the  property  under  executions  and  at- 
tachments at  law,  to  foreclose  the  deed, 
and  to  settle  the  conflicting  liens.  ^  Such 
a  bill  is  properly  filed,  not  only  as  pre- 
venting  a   multiplicity   of   suits,   and   re- 


moving a  cloud  upon  the  title  to  the  prop- 
erty, but  also  on  the  well  settled  grouiui 
that  a  mortgagee,  although  he  has  a  power 
of  sale,  may  foreclose  in  equity.  Alabama 
Life  Ins.,  etc.,  Co.  v.  Pettway,  24  Ala.  544. 

Failure  of  Consideration  for  Mortgage. 
— Under  the  rule  that  independent  of  the 
statute  equity  has  jurisdiction  to  cancel 
and  remove  a  cloud  on  title  where  com- 
plainant is  in  possession,  and  extrinsic 
evidence  is  necessary  to  show  invalidity 
of  the  instrument  claimed  to  be  a  cloud, 
a  bill  will  lie  to  cancel  a  mortgage  and 
secured  notes,  they  having  been  given  for 
work  to  be  done,  and  the  consideration 
having  failed  through  the  work  not  being 
done.  King  Lumber  Co.  z\  Spragner,  176 
Ala.  564,  58  So.  920. 

Forfeited  Lease. — A  court  of  equity 
may  declare  that  a  lease  has  been  for- 
feited by  the  acts  of  the  lessee  and  can- 
cel the  lease  as  a  cloud  on  the  title.  Shan- 
non V,  Long,  180  Ala.  128,  60  So.  273. 

§  6  (8)  Void  Instruments. 

''An  instrument,  void  on  its  face,  is  in- 
capable of  creating  a  cloud  on  title.  Rea 
V,  Longstreet,  54  Ala.  291,  295;  Parker 
V.  Boutwell,  119  Ala.  297,  24  So.  860."  Bell 
V.  McLaughlin,  183  Ala.  548,  62  So.  79S. 
799;  Lockett  v.  Hurt,  57  Ala.  198;  Tyson 
i\  Brown,  64  Ala.  244;  Mitchell  v.  Spencc, 
62  Ala.  450;  Curry  v,  Peebles,  83  Ala,  225, 
3  So.  622;  Fite  v.  Kennemer,  90  Ala.  470, 
7  So.  920;  March  r.  England,  65  Ala.  275; 
Borst  v.  Simpson,  90  Ala.  373,  7  So.  814. 

A  person  died  seised  of  a  tract  of  land, 
which  descended  as  once  to  his  heirs,  he 
leaving  no  debts.  Before  dower  in  this 
tract  had  been  alloted  to  the  widow  she 
made  a  deed  of  other  land,  which  by  a 
misdescription  included  the  tract  in  ques- 
tion. Held,  that  her  deed  was  not  a  cloud 
on  the  heirs'  title,  and  hence  a  bill  to  re- 
move a  cloud  by  them  can  not  be  main-l 
tained.  Lytle  v.  Sandefur,  93  Ala.  396, 
9  So.  260. 

Sale  by  Administrator  under  Power  in| 
Will  to  Executor. — When  administrators, 
with  the  will  annexed,  undertakes  to  sell 
lands  of  the  testator  under  a  power  tol 
the  executor  in  the  will,  a  court  of  equity! 
will  not  entertain  a  bill  to  set  aside  a  salej 
by  the  administrators,  although  alleged; 
to  be  fraudulent,  for  the  reason  that  sach| 
a  sale  is  entirely  void,  and  must  so  appeaij 
by  the  deeds,  and  therefore  can  create  no 
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cloud  on  the  title  of  the  heirs.  Posey  v. 
Conaway,  10  Ala.  811. 

Deed  by  Married  Womftii  to  Secure 
Husband's  Debt. — A  deed  by  a  married 
woman  of  property  belonging  to  her, 
given  to  secure  a  debt  of  her  husband, 
being  absolutely  void  at  law  as  in  viola- 
tion of  statute  (Code  1896,  §  2529),  the 
grantor  is  not  entitled  to  sue  in  equity 
to  have  t^he  same  set  aside  as  a  cloud  on 
her  title,  as  she  has  an  adequate  remedy 
at  law  by  ejectment.  Patterson  v.  Simp- 
son. 41  So.  842,  147  Ala.  550,  cited  in  note.« 
in  12  L.  R.  A.,  N.  S.,  51,  55. 

Deed  Made  Pursuant  to  Invalid  Ordi- 
^lance. — A  suit  will  not  lie  ^to  remove  a 
cloud  on  title  consisting  of  a  deed  pur- 
suant to  a  sale  based  on  an  invalid  ordi- 
nance, as  proof  of  the  ordinance  and  the 
manner  of  its  passage  would  have  to  be 
made  by  a  party  claiming  title  under  the 
deed,  in  an  action  by  him  to  recover  the 
land.  City  of  Birmingham  v.  McCor- 
mack,  40  So.   Ill,   14*5  Ala.  685. 

Where  Cloud  Apparently  Good.— Where 

a  deed  is  apparently  good,  and  its  invalid- 
ity can  be  shown  only  by  the  introduc- 
tion of  extrinsic  evidence,  it  is  a  cloud 
which  equity  will  remove.  Lyon  v..  Hunt, 
II  Ala.  295;  Daniel  v.  Stewart,  55  Ala. 
278;   Lockett   v.    Hurt.   57   Ala.   196. 

In  order  to  justify  the  interposition  of 
a  court  of  equity  to  remove  a  cloud  from 
a  title,  the  cloud  must  be  apparently 
good  against  the  title  for  which  the  relief 
is  sought;  where  the  invalidity  of  the  in- 
strument or  claim  appears  on  its  face 
equity  will  not  interfere.  There  is  no 
reason  for  a  judicial  interference;  for 
such  sale,  or  conveyance,  bearing  the  evi- 
dence of  its  invalidity,  can  not  create  a 
clond  on  the  title,  nor  diipinish  the  se- 
curity of  the  true  owner.  It  is  not  capa- 
ble of  being  used  as  an  instrument  of  vex- 
atious litigation;  and  the  lapse  of  time 
can  not  endanger  the  means  of  defense 
against  it,  if  rights  under  it  should  be 
asserted.  Rea  v.  Longstreet,  64  Ala.  291; 
Daniel  v.  Stewart,  55  Ala.  278;  Kellam  v. 
Richards,  56  Ala.  23*8;  Posey  v.  Cona- 
way. 10  Ala.  811;  Tyson  v.  Brown,  64  Ala. 
244,  249. 

Where  the  invalidity  of  a  mortgage  al- 
leged to  be  void  because  executed  by  a 
RToman  without  the  consent  of  her  hus- 
band   rests    on    proof    aliunde    that    the  ^ 
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woman  was  married  at  the  time  of  its 
execution  it  can  not  be  said  that  the 
mortgage  is  not  a  cloud  on  her  title,  or 
that  a  further  cloud  would  not  be  cast 
thereon  by  a  sale  under  the  power  of 
sale  contained  in  the  mortgage,  so  as  to 
preclude  relief  in  equity.  Interstate  Build- 
ing &  Loan  Ass'n  v.  Stocks,  27  So.  506, 
124  Ala.   109. 

§  6  (4)  Claims  Based  on  Judicial  Proceed- 
ings and  Sales. 

"Fear  of  Suit  or  Assertion  of  Hostile 

Title. — '**A  mere  fear  of  suit,  or  that  an- 
other merely  questions  one's  title,  or 
even  asserts  a  hostile  title,  will  not  jus- 
tify the  court  in  intervening  and  compell- 
ing litigation  which  might  not  otherwise 
ensue.'  Rea  v.  Longstreet,  54  Ala.  291," 
Smith  V.  Gilmer,  93  Ala.  224,  »  So.  588, 
589. 

A  bill  to  remove  clouds  which  only  al- 
leges that  there  was  an  attempted  sale  of 
the  land  in  controversy  for  taxes,  and 
that  defendant  claims  some  right  or  title 
on  account  of  such  attempted  sale,  but  in 
fact  has  no  valid  claim,  is  without  equity 
as  failing  to  show  any  claim  on  defend- 
ant's part  which  amounts  to  a  cloud. 
Smith  V.  Gilmer,  93  Ala.  -224,  9  So.  588. 

Administrator's  Sale.— Where  a  sale  by 
the  administrator  is  void  and  the  convey- 
ance discloses  its  own  invalidity,  it  casts 
no  cloud  on  the  title  to  the  property.  Mit- 
chell V.  Spence,  62  Ala.  450. 

A  sale  of  land  by  an  administrator  with- 
out an  order  of  the  probate  court,  or  un- 
der an  order  which  is  void  for  want  of  ju- 
risdiction, is  not  such  a  cloud  on  the  title 
as  will  justify  the  interference  of  a  court 
of  equity  to  set  it  aside.  Florence  v.  Pas- 
chal, 50  Ala.  28. 

Sale  of  Married  Woman's  Property. — 
A  sale  of  land,  as  the  property  of  one 
from  whom  the  owner  in  no  way  derives 
his  or  her  title,  presents  no  ground  for 
equitable  interference  as  a  cloud  thereon. 
Rea  V.  Longstreet,  64  Ala.  291,  cited  in 
notes   in  30  L.   R.   A.   107,   108,.  112,   127. 

A  bill  by  a  married  woman  showing 
that,  with  moneys  of  her  statutory  estate, 
she  purchaser  lands,  and  received  a  con- 
veyance direct  from  a  third  person — the 
husband  not  being  connected  with  the 
consideration,  the  title,  or  its  conveyance 
— and   seeking   to   prevent   a   sale  of  the 
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land,  under  judicial  process  against  her 
husband,  is  without  equity;  for  such  a 
sale  would  not  cloud  her  title.  Rea  v. 
Longstreet,  54  Ala.  291. 

A  married  woman  asserting  title  to 
lands  as  a  part  of  her  separate  estate  un- 
der a  valid  conveyance  from  her  husband 
during  coverture  may  maintain  a  suit  in 
equity  against  the  subsequent  purchaser 
at  execution  sale  against  the  husband,  to 
whom  the  husband  voluntarily  surren- 
dered the  possession  to  quiet  her  title. 
Barclay  v.  Plant,  50  Ala.  509,  cited  in 
notes  in  12  L.  R.  A.,  N.  S.,  55,  59. 

Sale  under  Judicial  Process. — A  sale  of 
lands  under  execution,  issued  on  a  judg- 
ment which  is  fraudulent,  will  be  en- 
joined in  equity,  at  the  instance  of  the 
purchaser  at  a  former  sale  under  sundry 
executions,  one  of  which  was  issued  on 
the  same  fraudulent  judgment.  The 
fraud  in  the  judgment,  and  the  attempt  of 
the  creditor  to  sell  the  land  a  second 
time  under  it,  give  the  purchaser  a  two- 
fold claim  to  equitable  relief  for  the  re- 
moval of  the  cloud  on  his  title.  Ragland 
Cantrell,  49  Ala.  294. 

Execution  Sale  ^  Sheriff 's  Deed.  — A 
sheriff's  deed,  on  a  sale  of  land  under  an 
execution  issued  for  costs  in  a  criminal 
case,  in  which  no  judgment  for  costs  was 
rendered,  being  a  cloud  on  the  owner's  ti- 
tle, will  be  canceled  in  a  suit  by  him  there- 
for. Hendon  v,  Delvichio,  34  So.  830,  137 
Ala.  594. 

The  jurisdiction  of  equity,  having  at- 
tached on  the  filing  of  a  bill  to  remove  a 
cloud  cast  on  the  title  by  a  sheriff's  deed 
^at  execution  sale,  is  not  ousted  because 
the  court  of  law,  at  the  instance  of  com- 
plainant, during  the  pendency  of  the  bill, 
vacated  the  sale  and  directed  complain- 
ant to  refund  the  purchase  money.  Lock- 
ett  V.  Hurt,  57  Ala.  198.  i 

A  party  who  has  a  perfect  title  by  pre- 
scription to  land,  a  part  of  which  is  in  the 
actual  possession  of  angther,  may  come 
into  equity  to  remove  a  cloud  on  his  ti- 
tle, which  is  caused  by  the  assertion  of  ti- 
tle on  the  part  of  the  person  thus  in  pos- 
session, and  the  registration  of  the  sher- 
iff's deed  under  which  he  claims.  Mar- 
ston  V.  Rowe,  39  Ala.  722. 

Foreclosure  Proceedings. — A  sale  under 
a  mortgage  of  land  not  included  in  the 
mortgage  can  not  cast  a  cloud  on  the  ti- 


tle of  the  owner  of  such  land.  Preiss  v. 
Campbell,'  59  Ala.  635. 

If  a  mortgagee  obtains  a  decree  of  fore- 
closure against  the  personal  representa- 
tives and  devisees  of  the  mortgagor,  with- 
out making  the  heirs  at  law  parties  to  the 
suit,  and  becomes  the  purchaser  of  the 
premises*  at  the  master's  sale,  this  consti- 
tutes such  a  cloud  on  the  title  of  the  heirs, 
after  they  have  set  aside  the  probate  of 
the  will  by  bill  in  chancery,  as  authorizes 
them  to  ask  the  interposition  of  equity 
for  its  removal.  Hunt  v.  Acre,  28  Ala. 
580. 

Code  1896,  §  1067,  provides  that  the  pay- 
ment of  a  mortgage  debt  devests  the  title 
passing  by  the '  mortgage,  and  %  1547,  in 
relation  to  ejectment,  provides  that,  if  the 
action  be  by  a  mortgagee  against  a  mort- 
gagor, defendant  may  plead  payment. 
Held,  that  a  mortgagor  could  not  main- 
tain a  suit  to  remove  a  cloud  from  title 
consisting  of  a  foreclosure  of  a  mortgage 
claimed  by  complainant  to  have  been  fully 
paid.  Drum  &  Ezekiel  v.  Br3ran,  40  So. 
131,  145  Ala.  686,  cited  in  note  in  12  L. 

■tv.   /\.,    ^*   O*,   Oo, 

Court  Decree. — A  decree  which  is  void 
on  its  face  is  not  such  a  cloud  on  the  title 
as  will  justify  the  interposition  of  a  court 
of  equity.  Tyson  v.  Brown,  64  Ala.  244, 
cited  in  note  in  12  L.  R.  A.,  N.  S.,  55. 

§  6  (5)  Taxes  and  Assessments. 

Sale  for  Taxes  Previously  Remitted. — 
Where  the  property  of  a  railroad  com- 
pany has  been  sold  by  the  tax-collector, 
for  the  non-payment  of  taxes  which  have 
been  remitted,  by  act  of  the  legislature, 
before  the  sale;  and  the  purchaser  makes 
no  attempt  to  asserc  his  right  to  the  prop- 
erty, but  allows  the  company  to  retain 
possession, — a  court  of  equity  will  enter- 
tain a  bill  by  the  railroad  company  to  an- 
nul the  sale,  cancel  the  deed  made  to  the 
purchaser,  and  enjoin  him  from  asserting^ 
any  claim  to  the  property.  Mobile,  etc., 
R.  Co.  V.  Peebles,  47  Ala.  317. 

Municipal  Assessments* — Code  1907,  § 
13'61,  having  reference  to  the  improve- 
ment of  streets  and  other  highways,  pro- 
vides that  the  municipality  shall  adopt  an 
ordinance  describing  the  nature  and  ex- 
tent of  the  work,  the  general  character  of 
the  materials,  and  the  location  and  termi- 
nals thereof,  etc.  An  ordinance  provid- 
ing for  the  improvement  of  certain  prop- 
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erty  was  passed,  but  both  the  property  in 
question  and  the  streets  bounding  it  were 
not  embodied  in  the  ordinance,  which  was 
therefore  void.  Likewise  the  grades  of 
the  streets  or  avenues  were  not  fixed  be- 
fore the  adoption  of  the  ordinance.  Held, 
that  a  suit  would  lie  to  remove  as  a  cloud 
on  title  the  assessment,  void  on  its  face 
because  of  informalities  of  the  officers 
making  the  assessment.  City  of  Birming- 
ham V.  Cof!man,  173  Ala.  213,  5i5  So.  500. 

"The  case  at  bar  is  distinguishable  from 
that  of  Ensley  v.  McWilliams,  145  Ala. 
1*59,  41  So.  296.  In  that  case  it  was  an 
act  of  the  legislature,  enlarging  the  terri- 
tory of  En-sley,  that  was  alleged  to  be  un- 
constitutional, and  the  bill  there  sought 
to  enjoin  the  collection  of  taxes  assessed 
upon  property  included  in  the  void  act  of 
the  legislature,  and  to  remove  cloud  from 
and  to  quiet  title.  In  that  case  the  bill 
showed  that  the  levy  ^tnd  assessment  was 
void  on  its  face,  and  that  a  levy  and  sale 
wkh  no  semblance  of  legality  constituted 
no  cloud  on  title,  and  that  the  remedy  at 
law  was  complete  and  adequate.  The 
levy,  assessment,  and  sale  under  that  case 
was  had  under  a  void  statute,  of  which 
all  courts  will  take  judicial  notice;  hence 
the  proceedings  would  be  void  on  their 
face."  Birmingham  v,  Coffman,  173  Ala. 
213,  55  So.  500. 

A  bill  to  enjoin  the  enforcement  of  a 
municipal  assessment  can  not  be  main- 
tained as  a  bill  to  remove  a  cloud  or  to 
quiet  title  where  it  appears  that  the  lien 
claimed  by  the  city  is  a  valid  lien,  that  the 
city  does  not  dispute  complainant's  title 
or  claim  any  interest  in  the  property  ex- 
cept that  given  by  the  lien  of  the  assess- 
ment, and  that  it  is  proceeding  to  enforce 
such  lien  in  the  manner  prescribed  by 
law.  City  of  Birmingham  v.  Wills,  178 
Ala.  198,  59  So.  173. 

"The  case  of  Birmingham  v.  Coffman, 
j*:j  /^la.  213,  55  So.  500,  is  not  in  confiict 
with  what  we  have  said  in  the  case  at  bar 
in  respect  of  the  propriety  of  a  bill  to  re- 
move a  cloud  or  the  remedy  under  the 
statute  for  quieting  title.  The  most  that 
can  be  said  of  it  is  that  it  assumes  that 
a  failure  to  fix  the  grade  of  a  street  in 
advance  renders  an  assessment  void.  It 
xnay  be  conceded  that  a  bill  will  lie  to  re- 
move the  cloud  of  a  void  proceeding  of 
the  sort.    But  we  now  hold  that  the  effect 


of  §  1381  of  the  Code  is  to  save  the  pro- 
ceeding notwithstanding  such  defect  in  it 
as  was  alleged  in  the  Coffman  Case.  If 
§  1381  was  urged  upon  the  court  in  that 
case,  or  if  it  had  the  slightest  attention> 
there  is  no  intimation  of  the  fact  in  the 
opinion.  We  take  it  therefore,  either  that 
it  appeared  in  that  case  that  the  prop- 
erty owner  had  insisted  upon  the  defect 
in  the  proceeding  at  the  final  hearing  for 
assessment  and  his  insistence  had  been 
denied,  or  that  counsel  for  the  city  of 
Birmingham  did  not  bring  §  1381  to  the 
attention  of  tfhe  court."  Birmingham  v. 
Wills,  178  Ala.   198,  '59   So.^  173  179. 

§  7.  Prevention  of  Threatened  Qottd  on 
Title. 

A  court  of  equity  has  undoubted  juris- 
diction to  restrain  a  sale  of  lands  under 
execution  at  law,  at  the  instance  of  a 
party  owning  and^having  the  rightful  pos- 
session, when  the  sale,  if  consummated, 
would  cast  a  cloud  on  the  title  of  the  com^ 
plainant,  or  work  irreparable  injury  to 
him;  but  this  jurisdiction  is  exercised  with 
great  care,  and  the  party  complaining,  if 
his  title  is  purely  legal,  and  no  special  eq- 
uity exists,  must  s^how  that  fraud  has 
been  practiced  upon  'him,  or  that  irrepar- 
able injury  to  him  will  result  from  the 
sale.  Caldwell  v.  Lawler,  70  Ala.  293; 
Martin  v.  Hewitt,  44  Ala.  418. 

A  court  of  chancery  will  interpose  and 
prevent  a  sale  under  an  execution  in  be- 
half of  a  bona  fide  purchaser  of  real  es- 
tate for  a  valuable  consideration,  when 
the  purchase  was  made  after  the  rendi- 
tion of  the  judgment,  on  which  the  epce- 
cution  was  issued,  but  before  the  deliv- 
ery of  an  execution  upon  the  judgment 
to  the  sheriff  of  tihe  county  where  the 
property  is  situated.  Such  a  sale,  if  per- 
mitted to  be  made,  would  be  a  cloud  upon 
such  purchaser's  title,  and  as  there  is  no 
remedy  at  law  to  prevent  such  a  sale,  or 
to  remove  the  cloud  that  would  thereby 
be  brought  upon  his  title,  a  court  of  chan- 
cery will,  on  his  application,  exercise  its 
preventive  jurisdiction  and  perpetually 
enjqjn  a  sale  under  an  execution,  in  such 
a  case,  and  thereby  quiet  his  title.  Bar- 
clay V,  Plant,  50  Ala.  509,  521;  Rea  v. 
Longstreet,  54  Ala.  291,  294;  Tfhorington 
V,  Gould,  59  Ala.  461,  455;  Caldwell  v. 
Lawler,  70  Ala.  J93,  295;  Martin  v,  Hew- 
itt, 44  Ala.  418. 
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§  8.  Title  of  Plaintiff. 

See  post,  "Possession  of  Plaintiff,"  §  9; 
"Title  of  Plaintiff,"  §  15. 

§  S  (1)  Necessity  of  Having  Title  or  In- 
terest.  % 

In  order  to  maintain  an  action  to  quiet 
title  and  cancel  defendant's  claim  as  a 
cloud,  complainant  need  not  show  the  le- 
gal  title  in  himself;  a  perfect  equitable  ti- 
tle or  actual  possession  as  against  per- 
sons showing  no  superior  title  b^ing  suffi- 
cient. Jordan  v.  McClure  Lumber  Co.,  54 
So.  415,  170  Ala.  289. 

Though  Code  1896,  §  810,  requires  the 
bill  to  quiet  title  to  allege  ownership  in 
the  complainant,  the  allegation  of  owner- 
ship is  not  necessary,  and,  though  own- 
ership is  averred,  the  complainant  makes 
out  a  prima  facie  case  by  proof  of  posses- 
sion only,  and  casts  on  defendant  the 
onus  of  showing  his  fig!ht  to  the  land. 
Kendrick  v.  Colyar,  42  So.  110,  143  Ala. 
597. 

A  grantor  deeded  land  to  satisfy  a 
mortgage,  and  it  was  thereafter  agreed 
that  he  could  repurchase,  or,  if  the  gran- 
tee sold  the  land  for  more  than  $2,500, 
the  surplus  would  be  paid  to  the  grantor. 
The  land  was  sold  for  just  $2,<500,  and  the 
grantor  sued  for  breach  of  the  agreement, 
and  the  grantee  brought  suit  to  enjoin  the 
legal  action.  Held,  that  the  suit  could 
not  be  maintained  as  a  suit  to  quiet  title, 
either  under  the  statute  or  otherwise,  as 
complainant  was  not  the  present  owner 
or  claimant  or  in  possession.  Farrow  v. 
Sturdivant  Bank,  181  Ala.  283,  61  So.  2«6. 

§  S  (8)  Sufficiency  in  General 

Decree  for  complainant,  in  suit  to  quiet 
title,  can  not  be  sustained;  his  title  de- 
pending solely  on  execution  sale  and  deed 
pursuant  thereto,  and  the  record  failing 
to  show  a  valid  judgment  as  the  basis  of 
the  sale  and  deed.  Craney  v.  White,  51 
So.  236,  164  Ala.  411. 

A  man  who  married  in  the  state  be- 
fore 184)2  declined  to  take  marital  pos- 
session of  the  wife's  estate  during  her 
coverture,  but  left  the  same  under  her 
control,  and  declared  that  the  same  be- 
longed to  her  and  not  to  him  up  to  the 
day  of  his  death  in  1862.  Held,  that  on 
the  death  of  the  husband  the  right  of  the 
wife  revived,  and  equity,  will  interfere  to 
remove  a  cloud  from  the  title  of  her  land 


unintentionally  occasioned  by  the  hus- 
band and  wife  in  adjusting  the  deed  of 
conveyance  on  an  exchange  of  one  tract 
of  land  for  another  tract  for  her  benefit 
Barclay  v.  Henderson,  44  Ala.  269. 

Judgment  Creditor. — Equity  will  inter- 
vene to  remove  a  cloud  from  the  title  to 
a  decedent's  real  estate,  his  estate  having 
been  represented  insolvent,  in  favor  of  a 
creditor  who  has  obtained  judgment 
against  the  administrator,  and  to  subject 
the  land  to  the  payment  of  his  debt.  Salt- 
marsh  V.  Smith,  32  Ala.  404. 

Executor  or  Administrator. — ^A  mere 
right  to  sell  land  for  the  purposes  of  ad- 
ministration or  distribution  is  not  a  suffi- 
cient title  whereon  to  based  a  bill  for 
removal  of  a  cloud  on  title.  Robinson  v, 
Joplin,  54  Ala.  70,  cited  in  note  in  30  I^ 
R.  A.  123. 

Code  1896,  §  809,  declares  that  when 
any  person  is  in  peaceful  possession  of 
land,  whether  active  or  constructive, 
claiming  to  own  the  same,  and  his  title 
thereto  or  to  any  part  thereof  is  denied 
or  disputed,  he  may  sue  in  equity  to  puiet 
title.  Held,  that  an  administrator  with 
the  «will  annexed,  in  possession  of  land 
forming  a  part  of  the  estate,  could  not 
maintain  a  suit  under  such  section;  the 
legal  title  at  the  death  of  testator  descend- 
ing eo  instante  to  his  devisees  or  heirs. 
Nashville,  C.  &  St.  L.  Ry.  v.  Proctor,  44 
So.  669,  152  Ala.  4^. 

§  S  (3)  Purchasers  under  Contract. 

Where,  in  a  suit  to  remove  a  cloud  on 
title,  complainant's  only  relation  to  the 
land  was  by  virtue  of  an  executory  con- 
tract of  sale,  conditioned  that  a  former 
owner,  since  deceased,  would  make  title 
to  the  land  in  question,  together  with 
other  land,  on  payment  by  complainant 
of  the  purchase  money,  which  he  had  not 
paid,  complainant  did  not  have  even  an 
equitable  interest  and  therefore  had  no 
capacity  to  sue.  Bradley  v.  Bell,  38  So. 
759,  142  Ala.  382,  cited  in  note  in  15  L*. 
R.  A.,  N.  S.,  413. 

Wihere  a  vendor  was  unable  to  make  ti- 
tle to  part  of  the  tract  embraced  in  an 
executory  contract  of  sale,  the  vendee,  be- 
ing entitled  to  an  abatement  of  the  pur- 
chase money  to  the  extent  of  the  relative 
value  of  the  land  to  which  the  title  failed* 
was  not  prejudiced  thereby.  Bradley  v. 
Bell,  38  So.  759,  142  Ala.  3S2. 
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§  8  (4)  Rights  Founded  on  Possession. 

A  party  who  has  held  adverse  posses- 
sion of  lands  for  the  period  prescribed 
by  the  statute  of  limitations  may  main- 
tain an  action  founded  on  the  title  ac- 
quired thereby,  to  be  quieted  in  the  pos- 
session and  to  remove  clouds  from  his 
title  thus  acquired.  Marston  v.  Rowe,  39 
Ala,  722;  Torrent  Fire  Engine  Co.,  No.  5 
r.  City  of  Mobile,  101  Ala.  559,  14  So.  557; 
Parker  v,  Miller-Brent  Lumber  Co.,  157 
Ala.  282,  47  So.  580,  581;  Clemmons  v. 
Cox.  114  Ala.  350,  21  So.  426. 

When  complainant's  ancestor  puixhased 
and  obtained  possession  of  the  lands,  the 
legal  title  being  in  one  P.,  who  paid  no 
consideration  therefor,  a  court  of  equity 
will,  after  30  years,  if  necessary  to  sus- 
tain complainant's  title,  presume  that  P. 
conveyed  the  lands  to  the  ancestor. 
Clemmons  v.  Cox,  23  So.  7«,  116  Ala.  567. 

In  1«74  the  owner  of  a  certain  tract 
conveyed  the  surface  rights  therein,  re- 
serving the  minerals.  The  grantee  went 
into  possession  of  the  surface,  and  he  and 
his  grantees,  including  complainant,  re- 
mained in  possession  ever  since;  no  one 
having  any  separate  actual  possession  of 
the  minerals.  Held,  that  the  possession 
of  the  minerals  accompanied  the  posses- 
sion of  the  surface,  and  the  complainant, 
having  acquired  title  to  the  minerals  by 
adverse  possession,  was  in  the  construc- 
tive possession  thereof,  so  as  to  entitle 
him  to  sue  to  quiet  title  to  the  mineral 
nghts.  Moore  v.  Empire  Land  Co.,  181 
Ala.  344,  61  So.  940. 

Defendants'  deed  embraced  in  its  calls 
about  half  of  the  lot  claimed  by  plaintiff. 
Both  parties  derived  title  from  the  same 
source;  but  the  deed  to  plaintiflF's  lot  was 
not  in  existence,  though  those  through 
whom  she  claimed  had  been  in  posses- 
sion for  more  than  40  years  of  part  of 
the  lot,  and  of  the  part  in  dispute  they 
had  during  that  40  years  once  had  10 
years'  uninterrupted  and  adverse  posses- 
sion. Defendants  had  ~at  no  time  been 
in  possession  of  the  disputed  strip  for  10 
years.  Held,  that  plaintiff  had  a  good 
title  by  adverse  possession,  and  was  enti- 
tled to  relief.  Echols  v.  Hubbard,  90  Ala. 
309,  7  So.  817. 

§  9.  Possession  of  Plalntijff. 

As  to  possession  necessary  in  proceed* 
ings  under  the  statute,  see  post,  "Posses- 


sion of  Plaintiff  in  General,"  §  16;  "Alle- 
gations as  to  Title  and  Possession,"  §  22. 

§  9  (I)  Necessity. 

Equity  has  no  jurisdiction  over  a  suit 
to  quiet  the  title  to  land  of  which  plaintiff 
is  not  in  possession.  Plant  v,  Barclay,  56 
Ala.  561;  Arnett  r.  Bailey,  60  Ala.  435; 
Tyson  v.  Brown,  64  Ala.  244;  Baines  v, 
Barnes,  64  Ala.  375;  Thoringtoi>  v.  City 
Council  of  Montgomery,  82  Ala.  591,  2 
So.  513,  cited  in  notes  in  12  L.  R.  A.,  N. 
S.,  59,  66;  Smith  v.  Cockrell,  66  Ala.  64; 
Grigg  V.  Swindal,  67  Ala.  187;  Pettus  v. 
Glover,  68  Ala.  417;  'Betts  r.  Nichols,  84 
Ala.  278,  4  So.  195;  Teague  v.  Martin,  87 
Ala.  500,  6  So.  362;  Worthington  v.  Mil- 
ler, 134  Ala.  420,  32  So.  748,  749;  Tarwater 
V.  Going,  140  Ala.  273,  37  So.  330;  Drum 
V,  Bryan,  145  Ala.  686,  40  So.  131;  Mor- 
gan V.  Lehman,  etc.,  Co.,  92  Ala.  440,  9 
So.  314;  McLean  z\  Presley,  56 'Ala.  211, 
cited  in  note  in  12  L.  R.  A.,  N.  S.,  5^; 
Randle  v.  Daughdrill,  142  Ala.  490,  39  So. 
162;  Lyon  v.  Arndt,  142  Ala.  486,  38  So. 
242;  Ladd  v.  Powell,  144  Ala.  408,  39  So. 
46;  Crabtree  v.  Alabama  State  Land  Co., 
155  Ala.  513,  46  So.  450;  Williams  v.  Law- 
rence, 123  Ala.  588,  26  So.  647,  cited  in 
note  in  IS  L.  R.  A.,  N.  S.,  -55. 

"In  the  case  of  Thorington  v.  City 
Council,  82  Ala.  591,  2  So.  513,  this  court, 
speaking  of  the  jurisdiction  of  courts  of 
equity  to  remove  clouds  from  titles  to 
real  estate  independent  of  §§  5443  et  seq. 
of  the  Code  of  1907,  said,  through  Stone, 
C.  J.:  *It  is  settled  in  this  state  beyond 
further  dispute  that,  to  maintain  a  bill  to 
remove  or  prevent  a  cloud  on  title,  the 
complainant  must  be  in  the  actual  pos- 
session of  the  lands,  and  the  bill,  to  be 
sufficient,  must  aver  that  fact.'  The  rule 
thus  declared  through  Chief  Justice 
Stone  was  but  a  rule  which  had  been 
previously  declared  and  which  has  been 
repeatedly  followed  by  this  court.  Jones 
V.  De  Graff enreid,  60  Ala.  145;  Belcher  v. 
Scruggs,  126  Ala.  336,  27  So.  839;  Gallo- 
way V,  McLain,  131  Ala.  280,  31  So.  603; 
Tarwater  v.  Going,  140  Ala.  273,  37  So. 
330;  Hardeman  v,  Donaghey,  170  Ala.  362, 
64  So.  172.  The  above  rule  as  to  the  ne- 
cessity of  an  averment  in  the'  bill  of  ac- 
tual possession  refers,  as  a  general  rule, 
only  to  cases  where  the  complainant  is 
vested  with  the  legal  title.  When  the 
holder  of  an  equitable  title,  only,  to  land. 
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is  out  of  possession,  he  can  not  maintain 
an  action  of  ejectment  to  oust  the  actual 
possessor  of  the  land,  and  for  that  rea- 
son he  is  not  required,  upon  a  bill  filed 
to  remove  a  cloud  from  the  title  to  such 
land,  to  allege  possession  in  himself." 
Armstrong  v,  Conner,  86  Ala.  350,  5  So. 
451;  Shannon  v.  Long,  180  Afa.  128,  60 
So.  273^276.  See  post,  "Equitable  Title 
of  Plaintiff,"  §  9  (4). 

A  court  of  equity  will  not  entertain  a 
bill  to  remove  a  cloud  from  the  title  to 
land,  in  favor  of  a  person  asserting  a  le- 
gal title,  when  he  is  not  in  possession,  un- 
less he  shows  some  special  equity;  that  is, 
some  obstacle,  or  impediment,  which 
would  prevent  or  embarrass  the  assertion 
of  his  rights  at  law.  Plant  v.  Barclay,  56 
Ala.  561. 

In  the  absence  of  statutory  provi^ons 
as  to  quieting  title  chancery  will  afford 
^uch  relief  only  to  a  complainant  in  pos- 
session holding  the  legal  title  when  suc- 
cessive actions  at  law,  all  of  which  have 
failed,  have  been  brought  against  him  by 
a  single  person  out  of  possession,  or  when 
many  '  persons  assert  equitable  titles 
against  a  complainant  in  possession  hold- 
ing the  legal  or  an  equitable  title.  Ash- 
urst  V.  McKenzie^  92  Ala.  484,  9  So.  262. 

A  bill  in  behalf  of  all  stockholders,  al- 
leging that  a  corporation  in  which  com- 
plainant was  a  stockholder  owned  certain 
land,  but  that  for  a  number  of  years  the 
corporation  had  ceased  to  do  business 
and  abandoned  its  organization,  and  that 
certain  parties  claimed  some  interest  in 
the  land,  but  that,  whatever  the  interest 
was,  it  was  inferior  and  subordinate  to  the 
title  of  the  corporation,  and  praying  for 
a  quieting  of  title  and  a  sale  of  the  prop- 
erty, was  lacking  in  equity;  it  not  appear- 
ing that  there  was  any  actual  or  construc- 
tive possession  in  complainant  or  disturb- 
ance of  rights  by  defendants.  Merritt  v. 
Alabama  Pyrites  Co.,  145  Ala.  252,  40  So. 
1028. 

Mortgagor  Paying  Mortgage  Debt.  — 

A  mortgagor  who  has  paid  the  mortgage 
debt  can  not  maintain  a  bill  to  cancel  the 
mortgage  as  a  cloud  upon  her  title,  if  she 
ts  not  in  possession  of  the  mortgaged 
property  when  the  action  is  brought. 
Hardeman  v.  Donaghey,  54  So.  172,  170 
Ala,  3G2. 
**'\it  the  case  of    Kelly    v.    Martin,    107 


Ala.  480,  18  So.  132,  the  court  held  that 
notwithstanding  the  statute  divested  the 
title  upon  payment  of  the  mortgrage  debt, 
the  mortgagor,  in  possession,  might  main- 
tain a  bill  in  equity  to  cancel  the  mort- 
gage as  a  cloud  on  !f:r  title.  The  point 
that  she  v/as  in  possession  v'as  expre=sly 
made,  however,  in  the  opinion,  which, 
among  others,  cites  the  case  of  Jones  t. 
De  Graffenreid,  60  Ala.  145,  and  which 
holds  that  the  bill  can  not  be  maintained 
by  one  not  in  possession."  Hardeman  r. 
Donaghey,   170   Ala.   362,  54   So.    172,  173. 

An  "executor,  authorized  by  will  to  seU 
or  mortgage  the  premises  and  authorized 
by  statute  to  assume  the  actual  possession 
of  the  lands  of  his  testator  for  purposes 
of  administration,  may  maintain,  inde- 
pendent of  the  statute,  a  bill  to  remove  a 
cloud  from  the  title  to  land  of  his  testator, 
but  he  must  allege  that  he  is  at  the  time 
of  the  filing  of  th^  bill  in  the  actual  pos- 
session; "actual  possession"  being  pos- 
session in  fact  and  existing  when  the 
thing  is  in  the  immediate  occupancy  of 
the  person,  or  his  agent  or  tenant,  and 
"constructive  possession"  being  a  pos- 
session in  law  which  the  law  annexes  to 
the  legal  title  or  ownership  of  property. 
when  there  is  a  right  to  the  immediate 
actual  possession  of  the  property  but  no 
actual  possession.  Shannon  v.  Long,  l^o 
Ala.  128,  60  So.  273. 

Possession  by  Defendant  under  Forged 
Deed  Sought  to  Be  CanceUed. —  Equity 
will  not  entertain  jurisdiction  for  the  pur- 
pose of  canceling  a  deed  to  remove  a 
cloud  on  complainant's  legal  title  on  the 
ground  that  her  name  was  forged  thereto 
as  grantor  with  her  husband,  the  land  con- 
veyed belonging  to  her  statutory  estate, 
where  it  appears  that  defendant  is  in  pos- 
session, claiming  under  the  forged  deed. 
Peeples  v.  Burns,  77  Ala.  290,  cited  in 
note  in  12  L.  R.  A.,  X.  S.,  54. 

§  9  (S)  Remedy  at  Law  of  Plaintiff  Out 
of  Possession. 

Where  plaintiff  holids  such  legal  title  as 
affords  an  adequate  remedy  at  law.  he  can 
not  maintain  an  action  to  remove  a  cloud, 
unless  in  actual  possession.  Curry  r. 
Peebles,  83  Ala.  225,  3  So.  622,  cited  in 
note  in  12  L.  R.  A.,  N.  S.,  54. 

A  bill  in  equity,  to  remove  a  cloud  from 
the  title  to  land,  can  not  be  maintained 
by  a  person  who  is  out  of  possession:  he 
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must  first  establish  his  title  by  a  recovery 
in  an  action  at  law.  Baines  v.  Barnes, 
64  Ala.  375,  cited  in  note  in  12  L.  R.  A., 
X.  S.,  55. 

A  bill  in  equity,  to  remove  a  cloud  on 
title,  can  be  maintained  only  by  a  person 
who  is  in  possession;  if  the  land  is  ad- 
versely held,  under  color  of  title,  by  an- 
other person,  complainant  must  sue  at 
law.  Dariiel  v.  Stewart,  55  Ala.  278,  cited 
in  notes  in  12  L.  R.  A.,  N.  S.,  59,  78. 

A  bill  to  cancel  a  deed  for  actual  fraud 
can  not  be  maintained  as  one  to  quiet  ti- 
tle, where  there  is  no  averment  that  com- 
plainant is  in  possession,  and  no  obstacle 
is  shown  that  would  prevent  the  assertion 
of  complainant's  rights  by  an  action  of 
ejectment-  Brown  v.  Hunter,  25  So.  924, 
131  Ala.  210,  cited  in  note  in  12  L.  R.  A., 
N".  S.,  55. 

"A  purchaser  at  an  execution  sale  of 
lands  fraudulently  conveyed  by  the  judg- 
ment debtor  has  a  plain  and  adequate 
remedy  at  law,  and,  when  out  of  posses- 
sion, can  not  come  into  equity  to  obtain 
the  cancellation  of  the  conveyances  as  a 
jloud  on  his  title."  Pettus  v.  Glover,  68 
Ala.  417;  Betts  v.  Nichols,  84  Ala.  278,  4 
So.  195,  196,  cited  in  note  in  12  L.  R.  A., 
X.  S.,  66;  Teague  v,  Martin,  87  Ala.  500, 
6  So.  362.  cited  in  note  in  12  L.  R.  A.,  N. 
S..  66;  Grigg  v.  Swindal,  67  Ala.  1187,  cited 
in  note  in  12  L.  R.  A,,  N.  S.,  66;  Smith 
r.  Cockrcll,  66  Ala.  64,  cited  in  notes  in 
12  L.  R.  A.,  N.  S.,  59,  66.  ) 

Defendants  Holding  Possession  under 
Alleged  Forged  Deed. — ^A  bill  does  not 
lie  to  quiet  title  against  a  deed  claimed 
to  be  a  forgery,  tf  complainants  are  out 
of  possession,  since  they  have  an  adequate 
remedy  at  law  in  ejectment.  Barry  v. 
Stephens,  176  Ala.  93,  57  So.  467. 

§  9  (8)  Ground  for  Equitable  Jurisdiction 
Where  Plaintiff  Is  Out  of  Possession. 
While  the  jurisdiction  of  equity  can  not 
be  invoked  when  the'  sole  ground  of  equi- 
table interference  is  a  removal  of  a  cloud 
on  title,  unless  complainant  is  at  the  time 
in  possession,  the  rule  is  different  where 
other  distinct  grounds  of  jurisdiction  are 
averred,  as  where  the  execution  of  a  deed 
has  been  procured  by  fraud  and  undue  in- 
fluence; in  such  case  the  court,  having 
assunieU  jurisdiction  for  one  purpose,  will 
retain  it,  that  the  whole  litigation  may  be 
settled  and  complete  justice  be  done  be- 


tween the  parties,  nothwithstanding  the 
fact  that  complainant  is  out  of  possession. 
Shipman  v.  Furniss,  69  Ala.  555. 

Equity  will  cancel  and  remove  as  a 
cloud  from  complainanf  s  title  a  mortgage 
which  it  is  alleged  the  mortgagee,  because 
of  his  representations  to  complainant 
when  the  latter  purchased  the  premises,  is 
estopped  to  assert,  even  though  com- 
plainant is  not  in  possession.  Freeman  v. 
Brown,  96  Ala.  301,  11  So.  249. 

§  9  (4)  Equitable  Title  of  Plaintiff. 

"All  "bills  in  the  nature  of  bills  to  re- 
move a  cloud  from  the  title  to  land,  or 
for  the  cancellation  of  deeds  or  other  in- 
struments affecting  the  title  to  real  estate, 
if  filed  primarily  for  that  purpose,  must 
show  that  the  complainants  were  in  pos- 
session of  the  land  at  t^e  time  of  the  fil- 
ing of  the  bill.  This  is  almost  universally 
true  when  the  complainants  are  the 
owners  of  the  legal  title,  but  is  not  usually 
true  when  their  title  is  not  a  legal,  but 
only  an  equitable  one.  The  owner  of  the 
legal  title,  if  out  of  possession,  and  pos- 
session is  denied  him,  may  bring  an  action 
of  ejectment  against  the  party  in  posses- 
sion and  thus  regain  possession.  The 
holder  of  only  an  equitable  title  has  ordi- 
narily no  legal  remedy  against  a  party  in 
possession  of  his  land — has  no  plain  or 
adequate  remedy  at  law — and  he  is  not,  in 
such  an  appeal  to  equitable  relief,  required 
to  have  possession  of  the  land,  or  to  aver 
in  his  bill  that  he  has  such  possession.'* 
Randolph  v.  Vails,  180  Ala.  82,  60  So.  159, 
164;  Armstrong  v.  Conner,  86  Ala.  350, 
5  So.  451;  Echols  v.  Hubbard,  90  Ala. 
309,  7  So.  817. 

When  a  mortgage  of  the  homestead 
has  been  foreclosed  by  a  sale  under  the 
power,  and  the  purchaser  has  recovered 
the  possession  by  action  at  law,  a  court 
of  equity  will  not  entertain  a  bill  by  the 
mortgagor  to  cancel  the  mortgage  as  a 
cloud  on  his  title,  because  his  legal  title 
is  available  at  law;  but  this  principle  does 
not  apply  if  the  mortgagor  had  only  an 
equitable  title  to  the  homestead,  and  the 
purchaser  at  the  sale  afterwards  acquired 
the  legal  title.  Tyler  v.  Jewett,  82  Ala. 
93,  2  So.  905,  distinguishing  Jones  v.  De 
Graffenreid,  60  Ala.  145,  where  the  claim- 
ant possessing  homestead  acquired  also 
legal  title  sufficient  to  defeat  ejectment. 

When    plaintiff   has    only    an    equitable 
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title,  derived  from  an  agreement  between 
herself  and  her  co-devisees  to  divide  the 
estate,  by  which  the  lot  in  controversy 
was  allotted  to  her,  a  bill  to  remove  a 
cloud  will  lie,  though  defendants  are  in 
possession.  Echols  v.  Hubbard,  90  Ala. 
309,  7  Sa  ai7,  Cited  in  note  in  15  L.  R. 
A.  69. 

§  9  (5)  Remaindermen  and  Reversioners. 

"A  remainder  [or  reversion]  is  a  present 
right,  though  the  enjoyment  is  future,  and 
the  owner  may  desire  to  dispose  of  it,  or 
in  some  way  to  make  it  available  to  his 
needs,  and  he  is  entitled  to  have  it  re- 
lieved from  a  cloud  impairing  its  value, 
and  perhaps  rendering  it  wholly  unavail- 
able." Woodstock  Iron  Co.  v.  Fnllen- 
wider,  »7  Ala,  584,  6  So.  197,  199;  Lans- 
den  V.  Bone,  90  Ala.  448,  8  So.  65;  Worth- 
ington  V.  Miller,  134  Ala.  420,  32  So.  748, 
749. 

"A  remainderman  may  for  the  estab- 
lishment of  his  ultimate  right  maintain 
a  bill  in  equity  to  remove  a  cloud  from 
his  title  in  remainder  pending  the  partic- 
ular estate  without  in  any  wise  drawing 
into  question  or  affecting  the  interest  of 
the  life  tenant."  Winters  v,  Powell,  180 
Ala.  425,  61  So.  96,  98;  Bolen  v.  Hoven,  143 
Ala.  652,  39  So.  379. 

Equity  will  not  entertain  a  bill  to  re- 
move a  cloud  on  title  to  land  in  favor  of 
a  person  asserting  a  legal  right  when  he 
is  not  in  possession,  unless  he  shows  some 
special  equity;  and  the  existence  of  a  life 
estate  and  the  possession  of  the  land  by 
one  holding  under  a  life  tenant  is  such  an 
obstacle  to  the  assertion  of  the  legal  rights 
of  a  reversioner  as  would  give  the  rever- 
sioner the  right  to  maintain  such  a  bill, 
though  not  in  possession.  Fies  v.  Rosser, 
50  So.  287.  162  Ala.  504. 

§  9  (6)  Sufficiency  of  Possession  in  Gen- 
eral. 

''Actual  possession,  or  possession  in 
fact,  exists  when  the  thing  is  in  the  im- 
mediate occupancy  of  the  party,  or  his 
agent  or  tenant;  constructive  possession, 
a  possession  in  law,  is  that  possession 
which  the  law  annexes  to  the  legal  title 
or  ownership  of  property,  when  there  is 
a  right  to  the  immediate  actual  posses- 
sion of  such  property,  but  no  actual  pos- 
session.     Southern    R.   Co.    v.    Hall,    145 


Ala.  224,  41  So.  135;  Shannon  v.  Long, 
180  Ala.  128,  60  So.  273,  276. 

"To  constitute  an  actual  possession  of 
land,  it  is  only  necessary  to  put  it  to  such 
use  or  exercise  such  dominion  over  it  as 
in  its  present  state  it  is  reasonably  adapted 
to.  Goodson  v.  Brothers,  111  Ala.  589, 
20  So.  443."  Brand  v.  United  States  Car 
Co.,  128  Ala.  579,  30  So.  60. 

Where,  in  a  suit  to  quiet  title,  the  land 
involved  was  a  continuous  tract  of  but 
80  acres,  and  plaintiff's  possession  was 
shown  to  have  covered  at  least  5  acres, 
and  one  time  13  or  14  acres,  and  was  ac- 
companied by  acts  of  ownership,  the  pos- 
session was  not  so  slight  as  to  deprive 
him  of  the  benefit  of  his  color  of  title. 
Newell  V.  Manly,  173  .\la.  205.  55  So.  495. 

Guarding    and    Cutting    Timber.  —  The 

care  and  protection  of  land,  reasonably 
suitable  only  for  the  growing  of  timber, 
by  employing  guards  to  prevent  depreda- 
tion, destruction  or  conversion,  the  cut- 
ting and  manufacturing  into  lumber  and 
the  collection  from  trespassers  for  tim- 
ber wrongfully  cut,  is  such  use  of  the 
land  as  to  constitute  actual  possession. 
Brand  v.  United  States  Car  Co.,  128  Ala. 
579,   30   So.   60. 

Constructive  Possession.  —  Code  1896, 
§  809,  provides  that  one  in  peaceable  pos- 
session of  land,  either  actual  or  construc- 
tive, claiming  ownership,  and  whose  ti- 
tle is  disputed,  may  maintain  a  suit  in 
equity  to  settle  the  same.  Held,  that  the 
constructive  possession  which  exists  in 
the  holder  of  title  is  sufficient  possession. 
Kyle  V.  Alabama  State  Land  Co.,  4-1  So. 
174,   147    Ala.   698. 

As  regards  right  to  bring  action  to  re- 
move cloud  on  title,  possession  of  the 
land  is  in  the  owners  of  the  legal  title; 
no  one  being  in  actual  possession.  King 
Lumber  Co.  v.  Spragner,  176  Ala.  564,  58 
So.  920. 

A  deed  conveying  af  mill  site,  together 
with  all  other  tracts  heretofore  purchased 
or  entered  by  the  grantor  for  the  use  of 
the  mills  or  making  part  of  the  mill  lands 
to  which  the  grantor  claims  title,  lying  in 
specitied  townships,  and  also  all  other 
tracts  heretofore  purchased  or  entered  by 
the  grantor,  and  to  which  he  now  claims 
title  as  a  part  of  said  mill  lands  a^d  tract 
lying  in  specified  townships,  in  all  sup- 
posed to   contain   12,000    acres,  more    or 


§§  9  (6).10 


Quieting  Title 


249 


less,  for  a  more  particular  description  re- 
ferring to  deeds,  land  office  certificates, 
patents,  and  maps  delivered  by  the  grantor 
herewith,  was,  in  the  absence  of  the  deeds, 
certificates,  maps,  or  plats  which  identi- 
fied the  lands  too  indefinite  and  uncertain 
to  show  a  constructive  possession  by  the 
grantees  sufficient  to  support  a  suit  to 
quiet  their  title.  Stallsworth  v.  Roberts, 
51   So.  759,  165  Ala.  160. 

Where  one,  with  her  husband,  goes  in- 
to possession  of  land  of  her  father,  by  his 
permission,  and  he  afterwards  gives  her 
a  deed,  which  she  does  not  record,  but 
afterwards  returns  to  him,  to  protect  him 
on  a  mortgage  he  had,  without  her  knowl- 
edge, given  on  the  property,  he  promis- 
ing to  return  the  deed,  after  paying  the 
mortgage,  her  possession,  continued  down 
to  the  time  she  filed  bill  to  establish  ti- 
tle, will  be  referred  to  her  title  under  the 
deed,  though,  after  payment  of  said  mort- 
gage, her  father,  without  her  knowledge, 
gave  another  mortgage  thereon,  and,  this 
being  foreclosed,  her  husband,  without 
her  participating  therein,  rented  the  prem- 
ises of  the  purchaser  at  mortgage  sale. 
Butler  V,  Thweatt,  24  Sb.  545,  119  Ala. 
325. 

§  9  (7)    Peaceable  and   Undisputed   Pos- 
session. 

Though  a  party  who  has  either  the  ac- 
tual or  constructive  possession  of  land 
may  maintain  a  bill,  under  Code  1896,  § 
809,  to  quiet  title,  such  possession  must 
be  peaceable  and  undisputed,  as  distin- 
guished from  a  disputed  or  scrambling 
possession.  Foy  v.  Barr,  39  So.  578,  145 
Ala.  244;  Ladd  v,  Powell,  144  Ala.  408,  39 
So.  46;  Lyon  v.  Arndt,  142  Ala.  486,  38 
So.  242;  Rosebrook  v.  Baker,  151  Ala. 
180,   44  So.   198. 

The  mere  planting  of  oats  on  a  tract 
of  wild  timbered  land  unfit  for  cultiva- 
tion will  not  constitute  sufficient  posses- 
sion to  maintain  a  bill  to  quiet  title  where 
respondent  had  inclosecl  the  land  with 
fencing  and  to  all  intents  and  purposes 
was  in  possession.  Such  a  possession 
amounts  to  a  mere  scrambling  one.  Kin- 
ney V,  Steiner  Bros.,  167  Ala.  494,  52  So. 
593. 

Entering  Lands  in  Possession  of  An- 
other and  Claiming  Title. — ^To  maintain  a 
suit  to  quiet  title,  plaintiff  must  show  a 
peaceable     possession     as     distinguished 


from  a  scrambling  one,  though  his  posses- 
sion need  not  be  undisputed;  but  merely 
going  upon  lands  at  the  time  in  another's 
actual  possession,  and  claiming  title  there- 
to and  warning  such  other  off,  is  not  suffi- 
cient possession  to  maintain  or  defeat  the 
action  under  the  statute.  Jordan  v,  Mc- 
Clure  Lumber  Co.,  54  So.  415,  170  Ala. 
289. 

Wrongful  Possession. — Equity  will  not 
cancel  a  deed  throwing  a  cloud  on  claim- 
ant's title  to  realty  the  possession  of 
which  he  acquired  by  force.  Tomlinson 
r.  Watkins,  77  Ala.  399. 

One  having  obtained  possession  by  such 
force  as  to  entitle  another  to  an  action 
of  forcible  entry  and  detainer  can  not 
maintain  a  bill  to  enjoin  such  action  and 
remove  a  cloud  from  title.  Turnley  v. 
Hanna,  67  Ala.  101. 

A  party  asking  the  interference  of  eq- 
uity to  remove  a  cloud  on  his  title,  by 
canceling  a  fraudulent  conveyance,  must 
be  rightfully  in  possession.  If  he  wrong- 
fully acquired  the  possession,  by  attorn- 
ment of  the  fraudulent  grantor,  who  was 
in  possession  as  the  tenant  of  his  grantee, 
such  possession  does  not  entitle  him  to 
the  assistance  of  the  court;  but  if  the 
fraudulent  grantor  was  actually  holding 
in  his  'own  right,  the  renting  being  nomi- 
nal and  fictitious,  attornment  by  him  is 
effectual,  and  the  plaintiff  thereby  ac- 
quires a  rightful  possession.  Campbell  v. 
Davis,  85  Ala.  56,  4  So.  140. 

Where,  on  a  bill  to  quiet  title,  the  only 
possession  shown  by  plaintiff  is  an  at- 
tempt of  tenants  under  defendant  to  at- 
torn to  her,  the  proof  is  insufficient, 
though  the  rental  contract  was  void,  as 
within  the  statute  of  frauds;  such  tortious 
possession  as  shown  by  complainant  not 
being  within  the  protection  of  equity. 
Collier  v.  Carlisle*  31  So.  970,  133  Ala. 
478. 

§  10.  Possession  of  Defendant 

The  possession  in  defendant  which  will 
defeat  an  action  to  quiet  title  need  not  be 
technically  adverse,  so  as  to  ripen  into  ti- 
tle in  tiihe,  but  may  be  merely  a  disputed 
or  scrambling  possession.  Crabtree  v, 
Alabama  State  Land  Co.,  155  Ala.  &13, 
46  So.  450. 

In  an  action  to  quiet  title  to  land,  where 
plaintiff  showed  legal  title  and  construc- 
tive possession,  and  defendant  claimed  by 
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adverse  possession,  and  the  evidence 
showed  that  he  had  been  in  actual  pos- 
session of  the  land  under  a  deed,  and  that 
at  the  time  and  for  a  number  of  years  he 
had  cultivated  a  part  of  the  land  person- 
ally or  by  tenants,  and  after  the  house 
thereon  and  the  fence  inclosing  the  land 
were  destroyed  he  continued  to  exercise 
acts  of  ownership,  such  as  taking  timber, 
etc.,  from  the  land,  paid  the  taxes  there- 
on, and  claimed  title  thereto,  and  shortly 
before  the  beginning  of  the  action  told 
complainant's  agent  the  land  was  his,  the 
evidence  was  sufficient  to  show  actual  and 
disputed  possession  by  defendant,  and  the 
bill  should  have  been  dismissed.  Crab- 
tree  V.  Alabama  State  Land  Co.,  155  Ala. 
513,   46   So.   450. 

"In  the  case  at  bar  the  defendants  were 
in  possession  of  the  land  on  the  day  the 
bill  was  filed.  That  their  possession  may 
have  been  acquired  by  trespass,  that  its 
acquisition  may  have  been  wrongful,  sur- 
reptitious, or  violent,  is  immaterial.  How- 
ever acquired,  and  however  impotent  a 
possesion  so  acquired  would  be  to  break 
the  continuity  of  an  adverse  holding,  the 
fact  remains  that  it  was  held  by.  the  de- 
fendants at  the  time  this  suit  was  insti- 
tuted, and  an  action  of  ejectment  could 
then  have  been  brought  by  the  complain- 
ant; and  in  that  action  the  cloud  sup- 
posed to  rest  on  any  legal  title  the  com- 
plainant had  by  reason  of  an  apparently 
better  title  in  the  defendants  would  have 
been  removed  by  a  judgment  for  the  plain- 
tiff. If,  therefore,  complainant's  right  to 
maintain  the  present  bill  depended  on  the 
fact  of  possession  being  in  her  when  it 
was  filed,  the  theory  being  that  defend- 
ants' alleged  trespass  was  not  sufficient 
to  oust  her,  she  would  have  no  standing 
in  court,  and  the  'bill  ought  to  have  been 
dismissed.  Gould  v.  Steinburg,  105  111. 
488;  Teague  v.  Martin,  87  Ala.  500,  6  So. 
362."  Echols  V.  Hubbard,  90  Ala.  309,  7 
So.  817. 

A  bill  in  equity  alleging  that  defendant 
claims  certain  land  and  is  in  possession 
thereof,  and  that  plaintiff  is  the  owner  in 
fee,  and  praying  for  the  enforcement  of 
his  rights,  was  properly  dismissed  for 
want  of  equity,  as  there  was  a  plain,  ade- 
quate, and  complete  remedy  at  law.  Say- 
ers  V.  Tallassee  Falls  Mfg.  Co.,  52  So.  892, 
167  Ala.  553. 


Under  Code  1896.  §§  809-814,  authoriz- 
ing any  person  *'in  peaceable  possession 
of  land"  to  sue  to  quiet  title,  and  prescrib- 
ing the  procedure,  persons  who  had 
merely  constructive  possession  of  wild  and 
wooded  lands  could  not  sue  to  quiet  title 
against  a  grantee  of  a  purchaser  at  a  tax 
sale,  whether  the  tax  title  was  valid  or 
not,  where  such  grantee  had  paid  taxes 
on  the  lands,  kept  trespassers  off,  cut  tan 
bark  therefrom,  posted  notices  warning 
people  not  to  trespass,  and  objected  to 
parties  cutting  crossties  from  the  land. 
Randle  v.  Daughdrill,  39  So.  162,  142  Ala. 
490. 

§11.  Conditions  Precedent. 

Where  the  invalidity  of  a  mortgage  by 
a  married  woman  does  not  appear  except 
by  resort  to  parol  evidence,  equity  will 
remove  the  cloud  from  her  title  without 
requiring  the  payment  of  the  mortgage 
debt  Richardson  v.  Stephens,  25  *So.  39, 
122  Ala.  301. 

Defendant  purchased  property  as  agent 
for  a  town,  taking  title  to  himself,  but  us- 
ing  money  of  the  town  to  make  the  cash 
payment.  The  town  sold  the  property  to 
complainant,  but  defendant  afterwards 
claimed  a  half  interest  in  the  purchase, 
and  paid  the  deferred  payment.  Held, 
in  an  action  to  quiet  title,  that  complain- 
ant was  not  relieved  of  the  duty  of  refund- 
ing or  offering  to  refund  that  portion  of 
the  purchase  money  paid  by  defendant 
because  the  payment  was  voluntary  and 
against  the  town's  protest.  Sanford  v. 
Hamner,  22  So.  117,  115  Ala.  406. 

§  12.  Defenses. 

Where  plaintiflF  and  defendant  both  de- 
rive title  from  a  purchaser  at  an  adminis- 
trator's sale,  made  under  an  order  of  the 
probate  court,  defendant  is  estopped  from 
denying  the  validity  of  the  proceedings 
connected  with  the  sale.  Garrett  v.  Lyle, 
27  Ala.  586. 

Where  complainant  procured  a  loan  of 
defendant  on  certain  land,  representing 
that  his  wife  had  joined  in  the  due  ex- 
ecution and  acknowledgment  of  the  mort- 
gage, had  allowed  him  to  foreclose,  and 
had  rented  the  land  from  him  after  pur- 
chase at  foreclosure,  and  executed  notes  to 
him  for  the  rent  during  several  years,  a 
bill  by  him  to  remove  the  cloud  on  his  ti- 
tle to   the  land,  on   the  ground   that   his 
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wife  had  not  signed  the  mortgage,  will  be 
dismissed.  Giddens  v.  Boiling,  99  Ala. 
319,  13  So.   511. 

§  IS.  Statutor^te  Remedies  for  Determina- 
tion of  Adverse  Claims. 

S  14.  —  Nature  and  Scope. 

See  ante,  "Nature  and  Scope  of  Rem- 
edy." §  1. 

'"^he  purpose  of  the  act  of  December 
10,  1892,  was  to  give  a  remedy  to  persons 
in  possession  of  and  claiming  to  own  lands 
to  clear  the  title  thereto  from  all  conflict- 
ing claims,  or,  in  the  words  of  its  caption, 
'to  compel  the  determination  of  claims  to 
real  estate  in  'certain  cases  and  to  quiet 
the  title  to  the  same.'  The  contemplation 
was  not   that   the   remedy  thus  provided 
should  be  resorted  to  to  settle  any  partic- 
olar  conflict  in    claims  of  title,    interest, 
or  incumbrance.    It  was  not  contemplated 
that  the  status  of  ownership  of  a  given 
tract  of  land,  or  the  rights  of  parties  in 
respect  thereto,   shall  be   determined  pri- 
manly  by  the  bill  and  proceedings  which 
the  statute  authorizes;    but  the  contempla- 
tion  was    that    all    and    every    conflicting 
claim,    whether    of    absolute    title    to    the 
whole  or   some   part   of  the   tract,   or  of 
some  interest   in   the   land   less   than   the 
absolute  title,  or  of  some  lien  or  incum- 
brance upon  it,  should  be  drawn  into  con- 
troversy by  the  bill,  and  finally  settkd  by 
the   decree.      And    such    is    the    purpose, 
rational  and  contemplative,  of  the  statute 
as  now  embodied  in  §§  809-813  of  the  Code 
of  1896.     Thus,  in  §  809,   the   suit  is  au- 
thorized *to  settle  the  title  to  the  land  and 
to  clear  up  all  doubts  and  disputes  con- 
cerning  the   same.'   Section   810   provides 
that  the  'bni    *    ♦    ♦    must  allege    ♦    *    * 
that  the  defendant  claims  or  is  reputed  to 
claim  some  right,  title  or  interest  in  or  in- 
cumbrance upon  such  lands,  and  must  call 
tipon    him    to  set    forth    and    specify    his 
title,  claim,  interest  or  incumbrance,  and 
how  and  by  what  instrument  the  same  is 
derived  and  created.'    Section  811  requires 
the  answer   to   set  forth'  the   defendant's 
claim  of  title,  interest,  or  incumbrance,  if 
he  claims  any  ^estate  or  interest  in,  or  in- 
cumbrance upon  such  lan(),'  «tc.     And  § 
^12  provides  for  a  decree  in  all  such  cases 
determining,  not  only  title,  strictly  speak- 
ing, but  the  existence  of  incumbrances  vel 
non,  their  nature,  etc.,  if  they  exist,  etc." 


Weaver  v.  Eaton,  139  Ala.  247,  35  So.  647, 
648. 

"The  statute  is  sui  generis.  It  is  not 
primarily  to  establish  a  perfect  title  in 
the  complainant,  and  to  cancel  a  spurious 
or  invalid  title  or  claim  of  the  respondent, 
though  the  result  of  the  suit  may  have 
his  effect.  The  primary  purpose  of  the 
statute  is  to  enable  a  party  who  is  in  the 
peaceable  possession  of  land,  and  who, 
for  this  reason,  can  not  maintain  an  action 
at  law,  to  compel  a  party  who  claims  a 
nVht  title,  or  interest  in  the  land,  or  who 
is  even  reputed  to  so  claim,  to  come  into 
a  court  of  equity  and  propound  and  show 
the  nature,  character,  and  kind  of  his  title, 
claim,  and  demand,  •and  to  have  it  de- 
termined, and  to  have  the  court  to  decree 
and  adjudge  whether  it  is  good  or  bad, 
and  to  what  extent,  and  to  what  part  of 
the  land  it  is  good  or  bad.  It  is  not  the 
object  of  the  original  bill  to  declare  what 
title  the  complainant  has,  but  what  the 
respondent  has;  and  if  the  respondent 
desires  to  test  the  sufficiency  of  complain- 
ant's title  he  mus|  do  it  by  a  cross-bill. 
If  the  complainant  is  in  the  peaceable  pos- 
session, claiming  to  own  the  land,  and 
there  is  no  suit  pending  by  which  he  can 
test  the  respondent's  title,  claim,  or  de- 
mand, this  is  all  that  is  necessary  to  give 
equity  to  the  original  bill."  Stacey  v. 
Jones,  180  Ala.  231,  60  So.  823,  824. 

"The  statute  is  an  extension  of  the 
remedy  in  equity  theretofore  existing^or 
the  removal  of  clouds  on  titles.  Before 
its  enactment,  as  was  held,  *a  mere  fear 
of  suit,  or  that  another  merely  questioned 
one's  title,  or  asserted  a  hostile  title,  will 
not  justify  the  court  in  intervening  and 
compelling  litigation  which  might  not 
otherwise  arise,'  and  that  it  was  'an  in- 
jury reasonably  apprehended  to  an  exist- 
ing right,  which,  if  not  prevented  will  be 
irreparable;  or  an  inability  to  defend  and 
protect  himself  on  common-law  principles 
against  some  act  in  pais,  or  some 
legal  proceedings  of  his  adversary,  will 
authorize  the  party  to  invoke  the  interfer- 
ence of  a  court  of  equity.'  Rea  v.  Long- 
street,  54  Ala.  291,  294.  Or,  as  was  else- 
where said,  if  the  bill  disclosed  'no  more 
than  an  unquiet  and  unfounded  apprehen- 
sion of  the  validity  of  the  appellant's  title, 
and  a  false,  clamorous  assertion  of  hostile 
title,'  it  was  without  equity.     The   court 
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would  not  in  such  case  interfer  to  quiet 
the  one  or  to  silence  the  other.  March  v, 
England,  65  Ala.  275,  284;  Echols  v.  Hub- 
bard, 90  Ala.  309,  7  So.  817;  Lytle  v,  San- 
defur,  93  Ala.  399,  9  So.  260.  This  statute 
goes  in  advance  of  that  remedy,  and  in 
addition,  allows  any  person  in  peaceable 
possession  of  lands,  claiming  to  own  the 
same,  whose  title  thereto,  or  any  part 
thereof  is  denied  or  disputed,  or  when  any 
other  person  claims  or  is  claimed  or  is 
reputed  to  own  the  same,  or  any  interest 
therein,  or  to  hold  any  lien  or  incumbrance 
thereon,  and  no  suit  shall  be  pending  to 
enforce  or  test  the  validity  of  such  title, 
claim  or  incumbrance,  to  bring  and  main- 
tain a  suit  in  equity  to  settle  the  title  to 
said  lands,  and  clear  up  all  doubts  and 
disputes  concerning  the  same.**  Adler  v. 
Sullivan.  115  Ala.  582.  22  So.  87,  88. 

The  statute  Code  1907,  §§  5443-5449,  is 
highly  'beneficial  and  remedial  in  its  na- 
ture, and  should  be  liberally  construed. 
It  is  a  statute  of  repose.  It  deprives  the 
respondent  of  no  right.  He  may  try  his 
claim  in  a  court  of  law  if  he  desires,  for 
this  statute  only  allo^^s  the  complainant 
to  compel  him  to  try  it  in  a  court  of  eq- 
uity when  he  has  failed  to  try  it  in  a  court 
of  law.  Vaughan  v.  Palmore,  176  Ala.  72, 
57  So.  488,  490;  Adler  v.  Sullivan,  115 
Ala.   582,   22   So.   87,   88. 

§  16. Title  of  PlaintifiF. 

See  ante,  "Title  of  Plaintiff,**  §  8. 

^Vhenever  «  person  acquires  such  an- 
interest  in  land  as  is  capable  of  being  pos- 
sessed peaceably,  and  it  is  so  possessed, 
we  are  of  the  opinion  that  the  statute  af- 
fords the  owner  of  such  an  interest  a 
remedy  to  have  its  title  quieted.**  Gulf 
Coal,  etc.,  Co.  v.  Alabama  Coal,  etc.,  Co., 
145  Ala.  228,  40  So.  397;  Oates  v.  Head- 
land, 154  Ala.  503,  45  So.  910,  911. 

On  a  bill  filed  under  the  statute  to  com- 
pel the  determination  of  claims  to  real 
estate  and  to  quiet  title  to  the  same,  which 
contains  the  necessary  statutory  aver- 
ments, where  there  is  evidence  showing 
that  the  complainant  is  in  peaceable  pos- 
session of  the  property,  and  exercises  such 
dominion  over  it  as  its  present  state  is 
reasonably  adapted  to,  and  the  evidence 
introduced  by  the  defendants  shows  that 
they  have  no  title  to  the  land  involve! 
in  the  controversy,  the  complainant  is  en- 
titled to  the  relief  prayed  ior.      Brand  z\ 


Unit.»a  States  Car  Co.,  30  So.  60,  128  Ala. 
579. 

Executrix  of  Deceased  Claimant  of 
Land— Under  iCode  1896,  §§  809-813,  pro- 
viding that  an  action  to  tjuiet  title  must 
be  brought  by  a  person  claiming  to  own 
the  land,  an  executrix  of  a  deceased  claim- 
ant of  land  can  not  maintain  an  action 
to  quiet  the  title  to  such  land.  Gulf  Coke, 
etc.,  Co.  V.  Appling,  157  Ala.  325,  47  So. 
730. 

The  easement  in  a  public  square  ac- 
quired by  dedication  is  an  interest  falling 
within  the  protection  afforded  by  Code 
1896,  §§  809-813,  giving  the  right  to  file 
a  bill  to  settle  title  to  any  one  in  peaceable 
possession  of  lands,  claiming  to  own  the 
same.  Oates  v.  Town  of  Headland,  45  So. 
910,  154  Ala.  503.  . 


§  16. 


Possession  of  PlaintifiF  in  Gen- 


eral. 


See  ante,  "Possession  of  Plaintiff,*'  §  9. 

To  maintain  a  bill  under  the  statute  to 
compel  determination  of  claims  to  real 
estate  and  to  quiet  title  thereto,  it  is  not 
required  that  the  complainant  should  have 
title  by  possession,  right  of  possession,  or 
even  adverse  possession;  the  only  quali- 
fication being  that  the  complainant's  pos- 
session of  the  lands  involved  in  the  suit 
shall  be  peaceable,  as  contradistinguished 
from  disputed  or  contested,  possession, 
and  that  such  peaceable  possession  shall 
be  under  claim  of  ownership.  Brand  r. 
United  States  Car  Co.,  30  So.  60,  128  Ala. 
579;  Hardeman  v.  Donaghey,  170  Ala. 
362,  54  So.  172;  Davis  v.  Binghj^n,  111 
Ala.  292,  18  So.  660;  Morgan  v,  Lehman, 
etc.,  iCo.,  92  Ala.  440,  9  So.  314;  Echols 
V.  Hubbard,  90  Ala.  309,  7  So.  817;  Barry 
V.  Stephens,  176  Ala.  93,  57  So.  467,  468; 
Brown  v.  Powers,  167  Ala.  518,  52  So.  647; 
Moore  v.  Empire  Land  Co.,  181  Ala.  344. 
ei  So.  940;  Vandegrift  v.  Southern  Mine- 
ral Land  Co.,  166  Ala.  312,  51  So.  983; 
Smith  V.  Gordon,  136  Ala.  495,  34  So.  838. 

A  statutory  bill  to  qiiiet  title,  can  be 
maintained  only  by  one  in  possession  of 
the  land,  actual*  or  constructive,  and,  in- 
dependent of  the  statute,  can  be  main- 
tained only  by  one  out  of  possession  who 
has  an  equitable  title  not  available  at  law. 
Barry  v.  Stephens,  176  Ala.  93,  57  So.  467. 

"The  statute  requires,  in  the  complain- 
ant, not  a  title,  nor  such  adverse  posses- 
sion as  would  ripen  into  a  title,  but  merely 
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peaceable  possession;  the  theory  of  the 
statute  being  that  if  a  party  is  in  posses- 
sion of  land,  whether  his  possession  be 
rightful  or  not,  he  can  not  force  the  other 
party  to  sue  him,  and  he  has  a  right  to 
inaugurate  the  litigation  by  calling  on  the 
other  party  to  propound  and  prove  his 
title.  The  complainant  does  not  have  to 
prove  his  title  at  all,  and  if  he  is  in  peace- 
able possession  the  sole  inquiry  is  whether 
the  respondent  has  proved  any  title  in 
himself.  Wood  Lumber  Co.  v.  Williams, 
157  Ala.  73,  47  So.  202;  Whitaker  v.  Van 
Hoose.  157  Ala.  28r),  47  So.  741;  Dickinson 
r.  Harris,  155  Ala.  613,  47  So.  78."  Newall 
V.  Manly,  173  Ala.  *>.05,  55  So.  495,  496. 

"Our  statute  authorizing  a  person  in 
the  peaceable  possession  of  land,  actual 
or  constructive,  to  file  a  bill  to  quiet  litle 
to  the  same  was  construed  in  the  case  of 
Adler  v.  Sullivan,  115  Ala.  582.  22  So.  87. 
It  was  there  said:  *The  act  does  not  re- 
quire the  complainant  to  have  title  by 
possession;  but  if  he  has  peaceable  pos- 
session, under  claim  of  ownership,  as  con- 
tradistinguished from  possession  which  is 
disputed  or  contested,  it  is  all,  as  to  this, 
the  statute  requires.'  This  case  has  been 
repeatedly  cited  and  followed  by  cases, 
where  in  the  complainant's  bill  has  been 
dismissed,  because  the  proof  showed  that, 
whether  he  was  in  possession  or  not,  it 
was  a  scrambling,  disputed,  or  contested 
possession.  Lyon  v,  Arndt,  142  Ala.  486, 
38  So.  242;  Randle  v.  Daughdrill,  142  Ala. 
490,  39  So.  162:  Ladd  v.  Powell,  344  Ala. 
40S.  39  So.  46;  Wood  Lumber  Co.  v.  Wil- 
liams, 157  Ala.  73,  47  So.  202;  White  v. 
Cotner,  170  Ala.  324,  54  So.  114.  This 
Wood  Case  is  not  opposed  to  the  others, 
and  is  in  conformity  therewith,  as  there  is 
a  distinction  between  disputing  the  pos- 
session and  the  right  to  the  possession. 
If  the  right  to,  and  not  the  possession,  is 
disputed,  this  fact  should  not  defeat  the 
right  to  maintain  the  bill;  but  if  the  pos- 
session itself,  as  distinguished  from  the 
right  to  same,  is  disputed,  then  the  party 
whose  possession  is  disputed  can  not 
maintain  the  bill.  Nor  is  the  case  of 
Jordan  v,  MoClure  Lumber  Co.,  170  Ala. 
289,  54  So.  415,  opposed  to  the  present 
holding  or  the  authorities,  supra,  as  the 
opinion  expressly  states  that  the  act  of 
respondents  in  posting  notices  on  the 
land  was  a   mere  adverse  claim  of  title; 


and  the  opinion  further  on  lays  down  the 
correct  rule,  as  follows:  *It  requires  ac- 
tual possession  or  constructive  possession; 
and,  while  it  must  be  peaceable,  it  does 
not  mean  that  the  right  or  title  thereto 
must  not  be  disputed,  for  that  is  what  the 
suit  is  intended  to  determine  and  quiet.' 
This  case  does  not  hold  that  a  possession 
is  peaceable  when  it  is  disputed,  or  that 
the  bill  can  be  maintained  when  the  pos- 
scs?ion  itself,  as  disti'iguishtd  from  the 
right  to  same,  is  being  disputed."  Central, 
etc.,  R.  Co.  V.  Rouse,  176  Ala.  138,  57  So. 
706,   707. 

Constructive  Possession. — Under  Code 
1896,  §  809,  authorizing  a  suit  to  quiet  ti- 
tle by  a  person  in  peaceable  possession, 
whether  "actual  or  constructive,"  one  hav- 
ing a  legal  estate  in  fee  in  the  land  has 
the  ''constructive"  possession,  unless  there 
is  an  actual  possession  in  some  one  else. 
Wood  Lumber  Co.  r.  Williams,  157  Ala. 
73,  47   So.  202. 

Possession  under  Rental  Contract  with 
Tenant  of  Adverse  Claimant. — Code  1896, 
§  809,  authorizing  a  person  in  peaceable 
possession,  either  actual  or  constructive, 
of  lands,  whose  claim  of  title  thereto  is  de- 
Jiied,  to  sue  in  equity  to  settle  the  title, 
does  not  authorize  the  bringing  of  such  a 
suit  by  a  person  whose  claim  of  posses- 
sion to  the  lands  in  question  is  based  on 
a  rental  contract  made  with  the  tenant  of 
an  adverse  claimant,  without  such  claim- 
ant's knowledge  or  consent,  since  the  ten- 
ant's attornment  to  one  claiming  adversely 
to  his  landlord  does  not  devest  the  latter 
of  possession  or  confer  possession  on  the 
person  to  whom  he  wrongfully  attorned. 
FlemJng  v.  Moore,  26  So.  174,  123  Ala. 
399. 

Effect  of  Invalidity  of  Deed  Through 
Which  Adverse  Parties  Claim.  —  To  sue 
under  Code  1896,  §§  809-813,  relating  to 
the  quieting  of  title  to  land,  the.  com- 
plaining party  must  be  in  peaceable  pos- 
session, constructive  or  actual,  though  the 
deed  under  which  the  adverse  parties 
claim  be  invalid.  Holland  v,  tColeman,  50 
So.  128,  162  Ala.  462. 

Evidence  Showing  Acts  of  Possession 
on  Part  of  Defendant. — Under  C(¥le  1896, 
g  809,  authorizing  any  one  in  the  peace- 
able possession  of  land  to  maintain  an  ac- 
tion to  determine  title  thereto,  such  an 
action  can  not  be   maintained   where    the 
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evidence  shows  acts  of  possession  on  the 
part  of  defendant.  Johnson  v.  Johnson, 
41  So.  522,  147  Ala.  543,  cited  in  note  in 
12  L.  R.  A.,  N.  S.,  71. 

II.  PROCEEDINGS  AND  RELIEF. 
§  17.  Fonn  of  Remedy. 

"This  is  a  statutory  proceeding,  and 
both  from  the  wording  of  the  statute  and 
from  the  adjudications  in  New  Jersey 
(from  which  state  our  statute  has  been 
taken)  this  court  has  held  that  it  is  not 
necessary  that  the  complainants  have  ti- 
tle in  the  premises.  The  remedy  is  given 
to  a  person  in  possession,  who  can  not 
bring  an  action  at  law,  not  to  institute  an 
action  of  ejectment,  but  merely  to  cite 
the  party  who  is  supposed  to  have  some 
claim  to  the  property  to  come  into  court 
and  show  the  nature  and  character  of  his 
claim;  so  that,  unless  some  affirmative  re- 
lief is  sought  by  crossbill,  the  sole  ques- 
tion to  be  decided  is  whether  the  re- 
spondents have  any  title  to,  or  interest 
in,  the  property.  Brand  v.  United  States 
Car  Co.,  128  Ala.  579,  30  So.  60;  Adler  v, 
Sullivan,  115  Ala.  582,  22  So.  87;  Cheney 
V.  Nathan,  110  Ala.  254,  20  So.  99."  Whit- 
taker  V.  Van  Hoose,  157  Ala.  286,  47  So. 
741. 

§  18.  LimitationB  and  Laches. 

Where  complainants,  claiming  the  eq- 
uitable title  to  certain  land  in  controversy, 
had  been  in  peaceable  possession  until 
suit  was  brought,  such  possession  was 
notice  of  their  equitable  rights,  and  they 
were  not  chargeable  with  laches  for  delay 
in  resorting  to  equity  to  establish  their 
legal  title.  Ogletree  v,  Rainer,  44  So.  565, 
152  Ala.  467. 

Title  Based  on  Adverse  Possession.  — * 

"One  who  has  acquired  title  by  adverse 
holding,  can  not  (be  said  to  be  guilty  of 
laches  in  not  bringing  a  suit  to  remove, 
as  a  cloud,  the  title  of  another,  who  dis- 
putes his  title  by  adverse  possession. 
Long  delay  on  the  part  of  him,  who  might 
have  dispossessed  the  adverse  holder,  by 
suit  begun  in  time,  is  the  very  basis  of  the 
title  of  the  latter.  The  lapse  of  time 
which  Aie  law  allows  as  a  foundation  of 
the  title  by  adverse  possession,  can  not 
be  made  the  instrument  or  means  for  im- 
pairing or  destroying  one's  rights  and 
privileges  growing  out  of  that  title."    Tor- 


rent Fire- Engine  Co.  v.  Mobile,   101  Ala. 
559,  14  So.  557.  559. 


§  19. 

§  19  (1)  Proper  Parties. 

All  parties  interested  in  the  subject- 
matter  of  a  suit  in  equity  to  construe  a 
deed  of  trust  and  to  quiet-  title  were 
proper  parties;  and,  the  court  having  ju- 
risdiction of  them,  it  was  immaterial 
whether  they  were  complainants  or  re- 
spondents. Berger  v.  Butler,  48  So.  6P5, 
159   Ala.  539. 

Municipality  in  Suit  to  Settle  Title  to  | 
Public  Square.-- A  municipality  has  the 
authority  and  is  the  proper  party  to  main- 
tain a  bill  under  Code  1896,  c.  13,  §§  809- 
813,  to  settle  the  title  of  the  general  pub- 
lic in  a  public  square.  Oates  v.  Town  of 
Headland,  45  So.  910,  154  Ala.  503;  Dc- 
mopolis  V.  Webb,  87  Ala.  659,  6    So.  40?. 

Wife  of  Grantee  in  Deed  Alleged  to 
Constitute  Cloud. — The  wife  of  grantee 
in  a  deed  alleged  to  constitute  a  cloud  on 
title  is  neither  a  necessary  nor  a  proper 
party  defendant  to  a  bill  to  remove  the 
same,  on  the  theory  that,  being  the  wife 
of  grantee,  she  has  an  inchoate  dower  in- 
terest; for,  if  the  deed  is  in  fact  no  more 
than  a  cloud,  no  right  of  dower  could 
arise  therefrom  against  the  true  owner. 
Greene  v,  Boaz,  47  So.  255,  157  Ala.  68. 

Wife  in  Husband's  Suit  to  Remove 
Cloud  from  Homestead. — A  wife  is  not  a 
proper  party  plaintiff  to  a  suit  brought  bv 
her  husband  to  remove  a  cloud  fiom  the 
title  of  his  homestead.  Grider  r.  Ameri- 
can Freehold  Land  Mortg.  Co.,  99  Ala. 
281,  12  So.   775. 

"Seaman  v.  Nolen,  68  Ala.  463;  Van- 
cleave  v.  Wilson,  73  Ala.  387,  is  not  an 
authority  to  the  contrary.  It  may  be  that 
if  the  title  to  the  homestead  is  clouded, 
whereby  the  wife  may  suffer  injury,  by 
the  probable  loss  of  its  use  and  enjoy- 
ment as  a  homestead,  and  the  husband 
refuses  to  take  the  necessary  steps  to 
have  the  clouds  removed,  she  will  be  per- 
mitted, by  virtue  of  her  incidental  in- 
terests in  the  land,  as  wife  and  member 
of  the  owner's  family,  to  come  into  eq- 
uity to  have  the  title  of  the  husband  made 
clear."  Grider  v.  American  Freehold 
Land  Mortg.  Co.,  99  Ala.  281,  12  So.  775, 
776. 

Debtor  Alleged  to  Have  Colluded  iu 
Procuring   SheriflTs    Deed. — In  an   action 
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to  quiet  title,  where  the  cloud  consists  of 
a  sheriffs  deed,  alleged  to  have  been  ob- 
tained through  collusion  with  the  debtor, 
it  was  proper,  though  not  essential,  to 
make  the  collusive  debtor  a  party  defend- 
ant. Worthington  v.  Miller,  32  So.  748, 
134  Ala.^420. 

A  judgmdht  creditor  is  improperly  made 
a  party  to  a  bill  filed  to  perfect  a  title  to 
land,  who  has  never  attempted  to  subject 
the  land  to  the  payment  of  his  judgment. 
Burt  V.  Cassety,  12  Ala.  734. 

Wife  Where  Joined  in  Notes  and  Mort- 
gage  by  Husband. — A  wife  who  joined 
with  her  husband  in  signing  notes  and  a 
mortgage  on  his  land  securing  them, 
though  she  may  have  done  so  only  to  re- 
linquish her  marital  rights  in  the  prop- 
erty, is  a  proper,  if  not  necessary,  party 
to  an  action  to  cancel  them  as  a  cloud  on 
title;  so  that  it  is  not  error  for  the  decree 
to  grant  relief  to  both  complainants. 
King  Lumber  Co.  v,  Spragner,  176  Ala. 
564,  58  So.  920. 

AdnunistiatotB.  —  An  administrator  is 
not  a  proper  party  to  a  suit  to  quiet  title, 
the  only  controversy  being  what  was  in- 
cluded in  the  sale  to  complainant  from 
the  administrator,  where  the  proceeds  of 
the  sale  were  sufficient  to  pay  intestate's 
debts,  as  any  part  of  intestate's  land  not 
included  in  the  sale  descended  to  her 
heirs.  Bromberg  v.  Yukers,  108  Ala.  577, 
19  So.  40. 

§  19  (2)  Necessary  Parties. 

A  bill  to  determine  adverse  claims  to 
land,  averring  that  defendant  had  no  ti- 
tle because  a  deed  to  him  from  the  owner 
of  the  land  was  made  while  complainant 
was  in  adverse  possession  thereof,  and 
that  defendant's  grantor  had  title  to  the 
land,  but  not  making  such  grantor  a  party, 
was  demurrable  for  nonjoinder  of  neces- 
sary parties.  Davis  v,  Denham,  40  So. 
277,  145  Ala.  247. 

§  SO.  Pleading. 

§  ai.  Bill,  Comi^int,  or  Petition  in 

General. 

§  81  (1)  In  General 

A  bill  alleging  that  complainant  is  in 
the  peaceable  possession  of  land  and  is 
the  legal  and  equitable  owner  thereof, 
that  the  defendant  claims  or  is  reputed 
to  claim  some  right;,  title,  or  interest  in  ori 


incumbrance  on  the  land,  and  that  no 
suit  is  pending  to  enforce  or  test  the  va-" 
lidity  of  defendant's  claim,  is  not  demur- 
rable. Southern  Ry.  Co.  v.  Hall,  41  So. 
135,  145  Ala.  224. 

A  ibill  alleged  that,  owing  to  the  uncon- 
stitutionality of  acts  extending  the  corpo- 
rate limits  of  a  city,  such  limits  did  not 
embrace  complainant's  land;  that  the  in- 
stitution of  proceedings  by  the  rity  to  bell 
such  land  for  delinquent  taxes  worked  »n 
injury  irrcmedial  by  court  of  law;  that, 
extrinsic  facts  being  necessary  to  show 
the  invalidity  of  such  proceedings,  a  tax 
deed  issued  by  the  city  would  be  prima 
facie  evidence  of  title  and  a  cloud  on  plain- 
tiffs title — and  asked  an  injunction  re- 
straining such  proceedings.  Held  not  to 
show  equity  as  a  bill  'filed  with  respect 
to  Code  1896,  c.  16,  art.  13,  providing  for 
a  suit  to  quiet  title  whenever  the  title  of 
one  in  possession  is  disputed  or  any  one 
plaims  any  interest  or  lien  thereon  and  no 
suit  is  pending  to  test  such  claims,  and 
specifying  that  the  bill  must  alleged  that 
defendant  claims  or  is  reputed  to  claim 
some  right  as  to  the  property,  and  must 
call  upon  him  to  set  forth  such  claim  and 
its  derivation.  City  of  Ensley  v.  McWil- 
liams,  41   So.  296,  145  Ala.  159. 

A  bill  to  set  aside  a  deed  as  a  cloud  on 
title,  alleging  that  at  the  time  it  was  made 
plaintiff  was  an  ignorant,  illiterate  woman, 
nearly  80  years  of  age,  that  she  was  in- 
duced to  convey  her  land  without  under- 
standing the  nature  and  character  of  her 
act  and  without  consideration,  and  aver- 
ring possession  by  complainant  at  the  fil- 
ing of  the  bill,  was  not  subject  to  a  motion 
to  dismiss  for  want  of  equity.  A.  ShiflF  & 
Son  V,  Andress,  40  So.  824,  147  Ala.  690. 

A  bill  to  quiet  title  and  to  enforce  a 
resulting  trust  alleged  that  complainant 
purchased  the  land,  and  for  convenience 
took  the  title  thereto  in  the  name  of  an- 
other, under  an  arrangement  whereby  the 
holder  of  the  title  was  to  convey  to  such 
persons  as  complainant  should  sell  the 
land,  and  that,  to  facilitate  the  sales,  com- 
plainant had  the  holder  of  the  title  ex- 
ecute powers  of  attorney  (but  the  con- 
tents of  the  powers  of  attorney  were  not 
otherwise  indicated),  and  charged  that  de- 
fendant claimed  title  under  a  deed  from 
such  holder  of  the  title.  Held,  that  the 
bill  was  demurrable  for  failure  to  set  out 
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the  substance  of  the  powers  of  attorney 
with  sufficient  definiteness  to  enable  de- 
fendant to  determine  whether  to  admit  or 
deny  the  allegation.  Long  v.  Mechem,  38 
So.  362,  142  Ala.  405. 

Demurrers  to  the  bill  on  the  ground  that 
it  showed  that  cor:plainant  caused  the  title 
of  record  to  be  placed  in  the  name  of  de- 
fendant's grantee,  and  thereafter  recorded 
certain  powers  of  attorney  by  the  holder 
of  the  title  as  principal  and  owner,  and 
complainant  as  agent;  that  thereafter  de- 
fendant purchased  and  obtained  a  con- 
veyance from  the  holder  of  the  title;  that 
no  fact  charging  the  defendant  with  notice 
of  any  infirmity  in  the  title  of  the  person 
in  whose  name  it  stood  of  record  was 
shown,  and  that  the  bill  stated  facts  show- 
ing that  complainant  was  estopped  to  deny 
the  title  of  the  holder  of  the  record  title 
and  his  grantees — were  untenable.  Long 
V.  Mechem,  38  So.  262,  142  Ala.  405. 

Demand  that  Defendant's  Title  Be  Set 
Forth. — The  bill  to  quiet  title  not  having 
called  on  defendants  to  set  forth  their 
title,  as  provided  by  Code,  §§  809,  810, 
their  title  can  not  be  adjudicated  on  their 
answer  alone.  Mayer  v.  Calera  Land  Co., 
31  So.  938,  133  Ala.  554. 

Demand  for  Defendant's  Title  Embodied 
in  Prayer  of  Bill.— Under  Code  1896,  §  810, 
requiring  a  bill  by  one  in  possession  and 
claiming  ownership  to  quiet  title  to  call 
on  the  defendant  to  specify  his  title  or  in- 
terest, and  by  what  instrument  it  is  de- 
rived, a  bill  which  does  not  make  such 
demand  in  either  of  its  paragraphs,  but 
makes  the  demand  in  the  prayer,  is  a  suffi- 
cient compliance  with  the  statute.  Slosson 
V.  McNulty,  29  So.  183,  125  Ala.  124. 

Allegation  that  No  Suit  Pending  to  £n> 
force  Defendant's  Claim.  —  "Under  our 
statutes  (§  5443  et  seq.  of  the  Code  of 
1907)  a  bill  to  remove  a  cloud  from  the 
title  to  land  may  be  maintained  by  one 
'in  the  actual  or  constructive  peaceable 
possession'  of  such  land;  but  a  bill  in- 
voking equitable  relief  under  the  statute 
must  aver  that  no  suit  is  pending  to  en- 
force the  validity  of  the  title,  claim,  or  in- 
cumbrance sought  to  be  removed  as  a 
cloud  upon  the  title  and  must  call  upon 
the  respondent  to  the  bill  to  set  forth  and 
specify  his  title,  claim,  interest,  or  incum- 
brance, and  ho*w  and  by  what  instrument 
the  same  is    derived    and    created.      Code ' 


1907,  §§  5443,  5444,  and  authorities  cited 
r.nder  said  sections."  Parker  v.  Boutwe^ll. 
119  Ala.  297,  24  So.  860;  Slosson  v.  Mc- 
Nulty^ 125  Ala.  124,  29  So.  183;  Shannon 
r.  Long,  180  Ala.  128,  60  So.  2*73,  276; 
Corona  Coal,  etc.,  Co.  v.  Swindle,  152  Ala. 
413,   44   So.   649. 

A  bill  alleged  that  a  certam  described 
strip  of  land  on  which  complainant's  resi- 
dence is  located  is  not  embraced  in  the 
complaint  or  judgment  in  an  ejectment 
suit,  or  in  the  writ  ol  possession;  that 
the  sheriff,  acting  under  directions  of 
plaintiff  in  the  ejectment  suit,  demands 
possession  of  said  strip,  and  threatens  to 
put  complainant  out  of  possession;  and 
that  said  plaintiff  claims  a  right  to  said 
strip  under  her  judgment  in  the  ejectment 
suit.  Held,  that  the  bill  does  not  present 
a  case  within  Code  1896,  §§  809-813,  au- 
thorizing a  person  in  peaceable  possession 
of  lands  whose  title  is  disputed,  but  no 
?uit  is  pending  to  test  the  validity  of  snch 
title,  to  bring  suit  to  quiet  title;  there  be- 
ing no  averment  that  no  suit  is  pending 
to  determine  the  title,  but  only  attempts 
to  enjoin  the  sheriff  from  disturbing  com- 
plainants under  process  which  does  not 
rover  the  land.  Bolen  v.  Allen,  43  So. 
202,  150  Ala.  201. 

Code  1896,  §  809,  provides  that  when 
any  person  is  in  peaceable  possession  of 
lands,  claiming  to  own  them,  and  his  title 
is  denied  and  no  suit  is  pending  to  en- 
force the  validity  thereof,  he  may  bring 
a  suit  to  settle  title  to  the  land;  and  by  § 
810  the  bill  must  allege  the  possession  and 
ownership  of  the  complainant,  and  that 
defendant  claims  some  right,  title,  or  in- 
terest, etc.  Held,  that  a  bill  that  did  not 
allege  that  complainant  was  in  the  peace- 
able possession  of  the  property,  or  that 
no  suit  was  pending  to  enforce  or  test 
the  validity  of  the  title,  was  insufficient. 
City  of  Birmingham  v.  MoCormack,  40  So. 
Ill,    145   Ala.  685. 

Following  Language  of  Statute. — A  bill 
to  compel  one  claiming  an  interest  in 
complainant's  land  to  set  forth  and  spec- 
ify his  title,  claim,  or  incumbrance,  alleg- 
ing that  **no  suit  is  pending  between  com- 
plainant and  respondent  to  enforce  or  test 
the  validity  of  such  alleged  title  or 
claim,"  is  demurrable  for  not  following 
the  language  of  Code  1896,  §  809,  provid- 
ing that  a  person  whose  title  to  land  is  dc- 
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nied  or  disputed,  or  any  other  person  who 
claims  or  is  reputed  to  own  it  or  to  hold 
any  lien  or  incumbrance  thereon,  may 
maintain  a  suit  in  equity  to  settle  the  title 
when  "no  suit  is  pending  to  enforce  or 
test  the  validity  of  such  title,  claim  or 
incumbrance."  Moore  v,  Alabama  Nat. 
Bank,  ^  So.  648,  139  Ala.  273. 

Indnding  Special  Prayers  Not  Pro- 
vided for  by  Statute. — ^A  statutory  bill  to 
quiet  title,  which  states  equity,  is  not  de- 
stroyed by  a  special  prayer  not  in  accord- 
ance with  the  statute.  Stacey  v.  Jones, 
180  Ala.  231,  60  So.  823. 

Setting    out     Respondent's    Claims. — ^A 

bill  to  quiet  title  under  Acts  1892-93,  p. 
42,  §  1,  providing  that  such  a  bill  shall 
describe  the  land,  name  the  persons  re- 
puted to  claim  title  thereto,  and  call  on 
them  to  specify  their  claims,  is  not  de- 
murrable because  it  undertakes  to  set  out 
respondents'  claim,  showing  that  such 
claim  is  so  unfounded  as  to  occasion  no 
doubt  of  complainants'  title,  since  not 
only  are  complainants  entitled  to  a  de- 
cree on  such  facts,  but  respondents  are 
called  on  to  allege  other  claims,  if  any, 
by  them.  Loeb  v.  Wolff,  22  So.  513,  116 
Ala.  273. 

Allegation  of  Residence  of  Parties. — 
Where  the  complainant  in  a  suit  to  quiet 
title  is  a  resident  of  the  county  in  which 
the  suit  is  brought,  and  defendant  uncon- 
ditionally appears,  the  failure  to  aver  the 
residence  of  the  parties  is  immaterial. 
City  Loan  &  Banking  Co.  v,  Poole,  43 
So.  13,  149  Ala.  164. 

A  bill  to  quiet  title,  which  alleges  that 
the  premises  in  controversy*  are  located 
in  the  county  in  which  the  suit  is  brought, 
is  sufficient  to  confer  jurisdiction  on  the 
court,  under  Code  1896,  §  676,  providing 
that,  where  real  estate  is  the  subject-mat- 
ter of  a  suit,  the  same  must  be  brought 
where  the  real  estate  is  situated,  though 
the  ^ill  does  not  allege  the  residence  of 
the  parties.  City  Loan,  etc.,  Co.  v.  Poole, 
149  Ala.  164,  43  So.  13. 

Bill  by  Stockholders  of  Corporation.— 
A  bill  in  behalf  of  all  stockholders,  alleg- 
ing that  a  corporation  in  which  com- 
plainant was  a  stockholder  owned  certain 
land,  but  that  for  a  number  of  years  the 
corporation  had  ceased  to  do  business  and 
abandoned  its  organization,  and  that  cer- 
tain parties  claimed  some  interest  in  the 


land,  but  that,  whatever  the  interest  was, 
it  was  inferior  and  subordinate  to  the  ti- 
tle of  the  corporation,  and  praying  for  a 
quieting  of  title  and  a  sale  of  the  prop- 
erty, was  lacking  in  equity;  it  not  appear- 
ing that  there  was  any  actual  or  construc- 
tive possession  in  complainant  or  disturb- 
ance of  rights  by  defendants.  Merritt  v. 
Alabama  Pyrites  Co.,  39  So.  555,  145  Ala. 
252. 

Alleging  Failure  of  Consideration  of 
Mortgage— Negotiability  of  Notes.^A  bill 
to  remove  as  a  cloud  on  title,  because  of 
failure  of  consideration,  a  mortgage  and 
secured  notes  in  the  hands  of  others  than 
the  mortgagee,  need  not  show  wherein 
the  notes  are  not  negotiable,  but,  if  they 
are  negotiable  and  respondents  are  bona 
Bde  purchasers,  this  is  a  defensive  matter. 
King  Lumber  Co,  v,  Spragner,  176  Ala. 
664,  68  So.  920. 

Multifarioosnesa.— Under  Code  1896, 
§§  809^813,  providing  that  one  in  peace- 
able possession,  claiming  to  own  land, 
may  bring  a  bill  to  compel  the  determina- 
tion of  claims  thereto,  which  shall  allege 
that  the  defendant  claims  some  right,  ti- 
title,  or  inteT^st  in  such  lands,  and  provid- 
ing that  on  demand  of  either  party  a  jury 
shall  try  the  issues,  a  bill  by  several  coAi- 
plainants  against  numerous  defendants, 
showing  that  complainants  acquired  title 
severally  to  three  distinct  portions  of  a 
large  tract  of  land  from  distinct  sources, 
and  that  each  of  the  defendants  claims 
some  right,  title,  or  interest  in  such 
lands,  or  some  part  thereof,  is  demurrable 
for  multifariousness.  Slosson  v,  Mc- 
Nulty,  125  Ala.  124,  29  So.  183. 

§  ftl  (ft)  Allegations  as  to  Inadequacy  of 
Remedy  at  Law. 

A  bill  in  equity  to  remove  a  cloud  from 
complainants'  title  to  certain  land,  which 
do^s  not  allege  that  they  were  in  posses- 
sion of  the  land  prior  to  and  at  the  time 
of  filing  tbe  bill,  nor  that  there  is  some 
obstacle  or  impediment  to  the  enforce- 
ment of  their  rights  at  law,  is  fatally  de- 
fective, for  it  does  not  show  that  they 
have  not  a  complete  and  adequate  rem- 
edy at  law.  Belcher  v.  Scruggs,  27  So. 
839,  125  Ala.  336. 

'Bill  Showing  Adequate  Remedy  at 
La^il. — Where  a  bill  to  set  aside  a  deed 
alleges  facts,  which,  if  true,  show  the 
deed  to  be  absolutely  void,  as  that  the 
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grantor  was  insane  at  the  time,  thereby 
showing  that  complainants  have  a  com- 
plete and  adequate  remedy  at  law,  it 
should  be  dismissed.  Dougherty  v.  Powe, 
1»7  Ala.  577,  30  So.  584;  Wilkinson  v.  Wil- 
kinson, 129  Ala.  .279,  30  So.  578;  Gallo- 
way V,  McLain,  131  Ala.  280,  31  So.  603; 
Boddie  v.  Bush,  136  Ala.  560,  33  So.  626. 

§  tl  (8)  0£Fer  to  Do  Equity. 

A  bill  filed  under  the  statute  "to  com- 
pel the  determination  of  claims  to  real 
estate  in  certain  cases,  and  to  quiet  the  ti- 
tle to  the  same'*  (Code,  §g  809-813),  need 
not  offer  to  do  equity.  Sloss-Shefiield 
Steel  &  Iron  Co.  v.  Board  of  Trustees  of 
University  of  Alabama,  30  So.  433,  130 
Ala.  403. 

*'The  statute  does  not  require,  nor  was 
it  necessary  for,  the  complainant  in  his 
bill  to  oflFer  to  do  equity  by  satisfying 
any  claim  or  incumbran<:e  which  defend- 
ants may  have  had  on  the  lands.  This 
alleged  requirement  was  outside  the  pur- 
view of  the  statute,  the  purpose  of  which 
is — ^without  denying  the  authority  of  the 
court  taking  jurisdiction  under  such  a 
statutory  bill  to  go  on  and  settle  the 
claims  of  the  parties  in  respect  to  the  land 
-^-'simply  to  fix  the  status  of  the  land  in 
respect  to  ownership,  [an^]  to  re-estab- 
lish by  the  decree  muniments  of  title  to 
it.*  Cheney  v.  Nathan,  110  Ala.  254,  20 
So.  99;  Friedman  v.  Shamblin,  117  Ala. 
454,  23  So.  621."  Inge  v,  Demouy,  122 
Ala.  169,  25  So.  228. 

A  bill  in  equity  to  cancel  a  deed,  al- 
leged to  be  void  by  reason  of  the  grant- 
or's insanity,  and  to  remove  a  cloud  cre- 
ated by  it,  contains  equity,  though  it  does 
not  oflFer  to  restore  the  consideration, 
sfnce  the  payment  of  adequate  considera- 
tion for  the  land  is  defensive  matter. 
Mitchell  V,  Baldwin,  45  So.  715,  154  Ala. 
346. 

Since  Act  Dec.  10,  1892  (Code,  §  809  et 
seq.),  does  not  require  that  a  bill  filed 
thereunder  to  quiet  title  to  land  should 
contain  an  offer  on  the  part  of  the  plain- 
tiff to  do  equity,  an  exception  to  such  a 
bill  on  the  ground  that  plaintiff  failed  to 
offer  to  do  equity  was  properly  overruled. 
Interstate  Building  &  Loan  Ass'n  v.  Ag- 
ricola,  27  So.  TAI,  124  Ala.  474. 

Bill  Seeking  Affirmative  Relief  Beyond 
Statutory  Relief.  —  "If  the  bill  goes  be- 
yond   the    statutory    requirements    as    to 


necessary  allegations,  and  undertakes  to 
describe  the  respondent's  claim,  and 
thereby  discloses  that  such  claim  is  a 
void  mortgage  given  by  complainant  to 
secure  a  loan  of  money  made  by  the  re- 
spondent to  him,  that  said  mortgage  con- 
tains a  power  of  sale,  and  that  the  re- 
spondent is  proceeding  under  said  power 
to  advertise  and  sell  the  land,  and  the 
complainant,  upon  these  facts,  seeks  the 
aflfirmative  relief — other  and  beyond  the 
statutory  relief — of  a  final  and  perpetual 
injunction  against  a  sale  under  the  power, 
it  is  clear  to  us  that,  whether  the  maxim 
that  he  who  seeks  equity  must  do  equity 
applies  to  a  ibill  strictly  under  the  statute 
or  not,  that  maxim  would  and  does  apply 
to  such  bill  filed  under  the  statute,  but 
containing  averments  not  required  by  the 
statute,  and  seeking  relief  dependent  not 
upon  the  statute,  but  upon  general  prin- 
ciples of  equity.  It  is  upon  these  con- 
siderations that  we  rest  our  conclusion 
that  those  assignments  of  the  demurrer 
going  to  the  bill  as  a  whole  upon  its  fail- 
ure to  oflFer  to  pay  the  amount  complain- 
ant had  received  on  the  mortgage,  with 
legal  interest,  and  like  assignments  ad- 
dressed to  that  part  of  the  bill  which 
showed  the  nature  of  respondent's  claim, 
should  have  been  sustained."  Interstate 
Bldg.,  etc.,  Ass'n  v.  Stocks,  124  Ala.  109, 
27  So.  506,  507.. 

§  21  (4)  Allegations  as  to  Cloud  or  Ad- 
verse Claim  of  Defendant 

A  bill  describing  certain  lands,  and  al- 
legmg  plaintiflf's  ownership  and  posses- 
sion thereof,  and  that  defendant  claims  or 
is  reputed  to  claim  some  right,  title,  or 
interest  therein,  and  asking  that  plaintiflF*s 
title  be  quieted,  is  not  bad  for  want  of 
equity.  Bledsoe  v.  Price,  32  So.  31&5,  132 
Ala.  621. 

A  complaint  in  an  action  to  quiet  title, 
alleging  that  a  sheriflF's  deed  was  obtained 
through  collusion  with  the  debtor,  was 
not  objectionable  because  it  further  sets 
up  facts  showing  that  there  "Could  have 
been  no  indebtedness  without  a  breach  of 
a  trust.  Worthington  v.  Miller,  32  So. 
748,    134   Ala.   420. 

A  bill  to  compel  one  claiming  an  inter- 
est in  complainant's  lands  to  set  forth  and 
specify  his  title,  claim,  or  interest  therein, 
which  does  not  allege  disjunctively  that 
respondent    claimed   or'   was   reputed    to 
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claim  a  lien  or  incumbrance  on  the  land, 
is  demurrable  under  Act  1693  (Code  18&6, 
§§  809-813),  the  purpose  of  which  is  to 
compel  the  determination  of  claims  to 
real  estate  in  certain  cases,  and  to  quiet 
title  thereto,  and  which  require  every  con- 
flicting claim,  whether  of  absolute  title 
or  incumbrance,  to  be  drawn  into  con- 
troversy. Weaver  v.  Eaton,  35  So.  647, 
139  Ala.  247. 

When  a  remainderman  files  a\  bill  quia 
timet  to  protect  his  interest  in  certain 
slaves,  an  allegation  in  the  bill  that  one 
of  the  defendants  seized  on  and  took 
possession  of  the  negroes,  from  and  out 
of  the  possession  of  the  tenant  for  life, 
and  that  he  has  ever  since  exercised,  and 
claims  to  exercise,  full  control  over  them, 
and  has  placed  them  in  the  possession  of 
another  defendant,  who  still  retains  them, 
does  not  warrant  the  presumption  that  he 
took  them  as  a  trespasser,  or  that  he 
holds  them  otherwise  than  in  subordina- 
tion to  the  true  title.  Land  v.  Cowan,  19 
Ala.  297. 

False  and  Clamorous  Assertion  of  Hos- 
tile Title. — When  the  bill  discloses  no  more 
than  an  "unquiet  and  unfounded  appre- 
hension as  to  the  validity"  of  complain- 
ant's title  to  lands  of  which  he^is  in  pos- 
session, and  "a  false  and  clamorous  asser- 
tion of  a  hostile  title"  by  defendants, 
founded  on  supposed  defects  in  a  deed 
executed  by  their  trustee  to  complain- 
ant's vendor,  a  court  of  equity  will  not 
interfere  to  quiet  the  one  or  silence  the 
other.    March  v.  England,  65  Ala.  d75. 

S  tt. Allegations  as'  to  Title  and  Pos- 
session. 

J  22  (1)  Title. 

Necessity  for  Alleging  Titles— Under 
Code  1907,  §  5444,  requiring  the  bill  to 
allege  that  defendant  claims  some  interest 
in  the  land,  and  call  on  him  to  specify 
bis  claim  and  by  what  source  the  same  wa.« 
derived,  a  bill  is  not  demurrable  for  failure 
to  sti  out  the  source  of  complainant's  ti- 
tle. Hooper  v.  J.  H.  &  W.  B.  Banlchead, 
49  So.  858,  161  Ala.  523;  Vaughan  v.  Pal- 
more.  176  Ala.  72,  57  So.  488. 

A  bill,  under  Code  1896,  c.  16,  art.  13, 
for  the  determination  of  claims  to  land 
and  to  quiet  title,  need  not  state  complain- 
ant's source  of  title;  §  810,  prescribing 
in  a  general  way  what  it  must  contain. 


not  expressly  requiring  it.  Love  v. 
Coker,  37  So.  92,  140  Ala.  249. 

A  corporation's  bill  to  quiet  title  is  not 
demurrable  for  failure  to  allege  its  char- 
ter right  to  take  and  hold  land.  Boul- 
ware  v.  Davis,  90  Ala.  207,  8  So.  84;  Ala- 
bama Gold  i^ife  Ins.  Co.  v.  Central,  etc., 
Ass'n,  54  Ala.  73;  Torrent  Fire-Engine  Co. 
V.  Mobile,  101  Ala.  559,  14  So.  557,  559. 

Unnecessary  Allegations  as  to  Source 
and  Character  of  Complainant's  Title.  — 

In  a  suit  to  quiet  title,  brought  under 
Code  1907,  §  5444,  providing  that  the  bill 
must  describe  the  lands  with  certainty 
and  allege  the  possession  and  ownership 
of  the  complainant,  and  that  defendant  is 
reputed  to  claim  some  interest,  and  must 
call  upon  him  to  specify  his  title,  the  bill 
not  only  set  forth  complainant's  posses- 
sion and  ownership,  but  deraigned  his 
chain  of  title  and  that  of  defendant.  Held, 
that  defendant's  demurrer  to  the  bill  was 
properly  overruled,  because  the  allega- 
tions of  title  were  surplusage,  the  proper 
method,  if  defendant  decided  to  admit  the 
allegations  of  the  bill,  being  by  answer; 
and,  furthermore,  the  statute,  which  is  sui 
generis,  does  not  require  complainant  to 
prove  his  title,  but  requires  defendant  to 
establish  his  claims.  Stacey  v.  Jones,  180 
Ala.  231.  60  So.  823. 

"The  bill  contains  a  great  many  unnec- 
essary statements  as  to  the  source  and 
character  of  complainant's  title,  as  well 
as  that  of  the  respondent;  but  these  do 
not  destroy  the  equity  of  the  bill  if  it  is 
otherwise  shown  by  its  alleging  all  that 
the  statute  requires.  'This  was  so  decided 
in  the  case  of  Bledsoe  v.  Price,  132  Ala. 
621,  32  So.  325,  326,  where  it  is  said: 
'Confessedly,  the  averments  of  the  bill, 
in  stating  how,  in  what  way,  and  from 
what  source  the  complainants  became  the 
owners  of  the  land,  and  in  describing  the 
claim  of  the  respondent,  go  beyond  the 
requirements  of  a  bill  framed  under  §  809 
et  seq.  of  the  Code.  Interstate  Bldg'., 
etc.,  Ass'n  v.  Stocks,  124  Ala.  109,  27  So. 
506.  The  fact  that  it  contains  these 
things,  in  connection  with  the  averment 
that  complainants  are  in  peacea^ble  pos- 
sessi<7n  of'  the  land,  does  not  impair  its 
efficiency  as  a  bill  under  the  statute.' " 
Stacey  v,  Jones,  180  Ala.  231,  60  So.  823, 
824.  e 

Under    Code  1907,  §  5443,  which    pro- 
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vides  that,  when  any  person  is  in  peace- 
able possession  of  lands,  actual  or  con- 
structive, claiming  ownership,  and  his  ti- 
tle is  denied  by  any  other  person  who 
claims  or  is  reputed  to  own  the  same, 
and  there  is  no  pending  suit  to  test  the 
validity  of  such  title  or  claim,  such  per- 
son in  possession  may  maintain  a  suit  to 
quiet  title,  and  §  5544,  which  •  provides 
thaf  the  bill  must  allege  the  possession 
and  ownership  of  the  complainant,  an  al- 
legation that  the  complainant  was  in  the 
peaceable  possession  of  the  land,  claim- 
ing the  same  in  his  own  righl^  without 
setting  out  the  evidence  or  the  facts  con- 
stituting the  evidence  necessary  to  con- 
fer title  to  the  land,  is  sufficient,  nor  is 
it  necessary  to  show  ownership  in  fee  or 
other  absolute  ownership.  Vaughan  v. 
Palmore,  176  Ala.  72,  57  So.  488. 

Under  Code  1896,  §  810,  providing  that 
a  bill  for  the  determination  of  claims  to 
land  and  to  quiet  title  shall  allege  the 
possession  and  ownership  of  the  com- 
plainant, an  allegation  that  "orator  is  the 
owner  and  in  the  peaceable  possession 
of  the  land  described  is  sufficient,  and  is 
not  weakened  by  the  further  averment 
that  orator  has  been  the  owner  and  in 
possession  of  said  tract  of  land  for  more 
than  15  years,  and  has  been  in  possession, 
claiming  and  exercising  acts  of  owner- 
ship over  the  entire  interest  in  said  land, 
both  of  surface  and  mineral  right.  Love 
V.  Coker,  37  So.  92,  140  Ala.  249. 

A  bill  filed  under  Act  Dec.  10,  1892 
("To  compel  the  determination  of  claims 
to  real  estate"),  which  contains  the  re- 
quired averments  that  complainant  is  in 
peaceable  possession  of  the  land  under 
claim  of  ownership,  and  that  defendants 
assert  a  hostile  interest,  is  not  demurra- 
ble, though  it  shows  that  the  tax  titles 
under  which  complainant  claims  are  in- 
valid; but  defendants  must  answer,  in  or- 
der that  (as  provided  by  said  act)  it  may 
be  adjudged  whether  they  have  any  in- 
terest in  the  premises,  and  that  a  decree 
may  be  rendered  which  shall  finally  set- 
tle the  rights  of  the  parties.  Adler  v, 
Sullivan,  22  So.  87,  115  Ala.  582. 

A  bill  to  quiet  title  under  Code,*§  809 
et  seq.,  authorizing  such  suit,  is  not  ren- 
dered insufficient  or  multifarious  by  rea- 
son of  a  prayer  for  the  cancellation  of 
the   muniment  of  title    under  which   de- 


fendant   claims.      Bledsoe   v.   Price,    132 
Ala.  621,  32  So.  325. 

§  89  i%)  Possession. 

A  bill  to  quiet  title  or  cancel  a  cloud 
which  does  not  allege  that  the  complain- 
ant is  in  possession  of  the  lands  is  de- 
fective. Edmonds  v.  Cogsdill,  182  Ala. 
309,  62  So.  691;  Griel  Bros.  Co.  v.  Brooks, 
176  Ala.  577,  58  So.  552;  Thorington  r. 
City  Council,  82  Ala.  591,  2  So.  513. 

"Existing  in  form  of  a  deed,  the  writ- 
ing in  question  may  cloud  complainant's 
title,  but  the  bill  considered  as  brought 
for  the  removal  of  such  cloud  is  insuffi- 
cient, in  that  it  does  not  allege/ complain- 
ant is  in  possession  of  the  land,  and  in 
that  xespect  fails  to  conform  either  to 
the  statutory  provisions  for  quieting  title 
or  to  the  rule  which,  independent  of  stat- 
ute, requires  a  complainant  in  a  bill  filed 
solely  to  remove  a  cloud  from  a  title, 
which  is  legal,  and  which  gives  a  right 
of  pnesent  possession,  to  allege  he  is  in 
actual  possession  of  the  Und.  Of  this 
rule  this  court  said  in  Thorington  v.  City 
Council,  82  Ala.  591,  2  So.  513,  'It  is  set- 
tled in  this  state  beyond  further  dispute.' 
See  also,  Belcher  v,  Scruggs,  125  Ala, 
336,  27  So.  83^;  Worthington  v.  Miller, 
134  Ala.  420,  32  So.  748;  Daniel  v.  Stew- 
art, 55  Ala.  278;  Arnett  w.  Bailey,  60  Ala. 
435;"  Tarwater  v.  Going,  140  Ala.  273,  37 
So.  330. 

A  bill  to  quiet  title  or  cancel  a  cloud, 
which  does  not  allege  that  the  complain- 
ant is  in  possession  of  the  lands,  is  de- 
fective; and,  where  the  evidence  shows 
that  the  respondents  are  in  possession, 
the  action  can  not  be  maintained.  Ed- 
monds V,  Cogsdill,  182  Ala.  309,  6@  So. 
691. 

Peaceable  Possession. — To  maintain  a 
bill  under  the  statute  to  quiet  title,  it  is 
necessary  to  aver  and  prove  that  at  the 
time  of  the  institution  of  the  suit  com- 
plainant's possession  was  peaceable,  as 
contradistinguished  from  disputed  *  or 
contested,  and  that  it  was  under  claim 
of  ownership.  Kinney  v,  Steiner  Bros., 
5^  So.  593,  167  Ala.  494. 

Possession    at    Beginning    of    Suit. — ^A 

bill  to  remove  a  cloud  on  title  must  al- 
lege complainant's  possession  at  the  be- 
ginning of  the  suit.  Crooker  v.  White, 
50  So.  227,  162  Ala.  476. 
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Independent  of  Code  1907,  §  6448  et 
seq^  providing  for  the  quieting  of  title, 
equity  has  jurisdiction  to  remove  a  spe- 
cially described  cloud  upon  title,  when 
the  owner  is  in  possession,  and  when  the 
evidence  of  the  ^eged  cloud  is  not  void 
on  its  face,  and  extrinsic  evidence  is  nec- 
essary to  show  its  validity;  and  where  a 
bill  invokes  the  jurisdiction  of  equity,  it 
is  not  demurrable  because  failing  to  com- 
ply with  statutory  requirements  as  to 
averments  of  peaceable  possession  and 
that  there  was  no  suit  pending  to  test 
the  validity  of  the  title,  claim,  etc.  Bank 
of  Henry  v,  Elkins,  51  So.  821,  165  Ala. 
62S. 

Bill  Based  on  Other  Grounds  of  Eq- 
uitable Jurisdiction. — ^Where  the  prime 
object  of  a  bill  is  to  obtain  a  partition 
of  land  between  complainants  and  de- 
fendants as  tenants  in  common,  the  fact 
that  the  bill  also  asks  for  a  can<cellation 
of  certain  conveyances  between  some  of 
the  co-tenants  as  clouds  on  the  title  does 
not  render  it  necessary  that  the  bill 
should  allege  that  complainants  are  in 
possession,  as  it  would  have  been  had 
the  removal  of  the  cloud  been  the  sole 
ground  of  equitable  jurisdiction.  Gore  v. 
Dickinson,  96  Ala.  363,  11  So.  743. 

Sofficiency  of  Allegation  of  Posses- 
sioiv. — ^A  bill  to  quiet  title  and  cancel  de- 
fendant's alleged  title,  which  alleged  ac- 
tual occupancy  by  complainant  under 
claim  of  absolute  ownership,  and  denied 
any  title  or  valid  claim  by  defendant, 
was  sufficient  to  test  at  least  the  equita- 
ble title  to  the  land.  Jordan  v.  McClure 
Lumber  Co.,  54  So.  415,  170  Ala.  289. 

An  allegation  in  a  bill  to  quiet  title 
that,  since  their  purchase  of  the  premises, 
complainants  '*have  resided  on  the  same 
and  are  now  in  possession  thereof,"  is 
a  sufficient  averment  of  possession.  Lid- 
dell  V.  Carson,  S6  So.  133,  132  Ala.  518. 

An  allegation  in  a  bill  to  quiet  title 
that  the  complainants  are  in  open,  notori- 
ous, and  adverse  possession  is  demurra- 
ble, as  in  such  actions  the  possession 
must  be  peaceable  under  Code  1907,  § 
5443.  White  v.  Cotner,  170  Ala.  324,  54 
So.  114,  distinguishing  Slosson  v,  Mc- 
Xulty,  125  Ala.  1434,  29  So.  183. 

A  bill  by  an  executor  to  remove  a 
cloud  on  title  to  lands  of  his  testator 
consisting  of  a  lease  alleged  to  have  been 
forfeited  by  its  terms,  and  averring  in  the 


alternative  that  plaintiff  was  in  the  ac- 
tual or  constructive  peaceable  possession 
of  the  land,  states  a  cause  of  action  as 
against  a  general  demurrer,  though  it  did 
not  show  that  the  tenant  was  not  in  pos- 
session. Shannon  v.  Long,  180  Ala.  128, 
60  So.  273. 

In  a  bill  to  quiet  title,  an  allegation 
that  the  defendant  is  cutting  timber  upon 
the  land  and  threatens  to  continue  doing 
so  until  the  land  shall  be  entirely  de- 
nuded of  the  timber,  shows  only  a  scram- 
bling possession  on  the  part  of  the  com- 
plainants, which  is  insufficient  to  support 
the  action  under  Code  1907,  §  5443,  per- 
mitting one  in  peaceable  possession  to 
sue  to  quiet  his  title.  White  v.  Cotner, 
170   Ala.   324,   54    So.   114. 

§  23.  — —  Description  of  Property. 

Under  Code,  §§  809,  810,  providing  that 
a  bill  to  quiet  title  by  one  in  peaceable 
possession  must  describe  the  land  with 
certainty,  the  description  of  a  lot  as  on 
the  south  side  of  a  certain  street,  between 
wo  other  streets  named,  giving  the  di- 
mensions of  its  front  and  its  depth,  and 
as  being  next  east,  of  S.'s  lot,  is  insuffi- 
cient, because,  though  S.'s  lot  might  now 
be  ascertained  by  parol,  and  the  lot  in 
question  located,  S.'s  possession  and 
ownership  will  not  necessarily  continue, 
and  the  description  should  be  certain 
enough  to  always  identify  the  property. 
Inge  V.  Demouy,  25  So.  2^8,  122  Ala.  169. 

Under  Acts  1892-93,  p.  42,  requiring 
bills  to  quiet  the  title  to  land  to  "de- 
scribe the  lands  with  certainty,"  a  de- 
scription reading:  "The  following  real 
estate,  situated  near  the  city  of  Mont- 
gomery, Alabama,  namely,  five  acres  of 
land,  being  a  part  of  lot  number  five,  ac- 
cording to  a  survey  made  by  A.  J.  P.  of 
the  land  of  Mrs.  Westcott," — is  insuffi- 
cient. Ward  v.  Janney,  104  Ala.  122,  16 
So.  73. 

Where  it  is  judicially  known  to  the 
court  that  lands  "within  two  miles  of  the 
city  of  Montgomery"  may  not  be  within 
Montgomery  county,  a  bill  so  describing 
land  is  defective  in  not  stating  that  the. 
land  is  in  Montgomery  county.  Ward  v. 
Janney,   104  Ala.   122,   16  So.   73. 

A  description  of  property  in  M.  as 
"that  certain  house  and  lot  on  the  south 
side  of  St.  M.  street,  between  St.  J.  and 
C  streets,  having  a  front  of  M   feet  on 
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St.  M.  street,  and  extending  back  with 
the  same  width  83  feet,"  and  ''also  that 
certain  nouse  and  lot  on  the  west  side  of 
R.  street,  second  south  of  E.  street,  hav- 
ing a  front  on  R.  street  of  G2  feet,  and  a 
depth  of  l-eo  feet,"  describes  the  property 
with  sufficient  certainty.  Inge  v.  De- 
mouy,  25  So.  228.  122  Ala.  169. 

Use  of  Words  "More  or  Less/'— The 
words  "more  or  less,"  used  in  describ- 
ing land,  are  ordinarily  intended  and  un- 
derstood not  to  admit  of  infinite  varia- 
tion, but  to  restrain  the  representation  to 
a  reasonable  or  usual  allowance  for  small 
errors  in  surveys;  and  a  description  of 
land,  in  a  bill  to  quiet  title  thereto,  as 
beginning  at  a  point  on  the  south  line  of 
S.  avenue,  60  feet,  more  or  less,  east- 
wardly  from  the  southeast  corner  of  S. 
avenue  and  B.  avenue,  said  point  being 
at  the  intersection  of  said  south  line  of 
S.  avenue,  and  the  north  and  south  fence 
separating  the  lot  described  from  the  lot 
at  the  southeast  corner  of  said  two  ave- 
nues supposed  to  belong  to  B.,  60  feet 
more  or  less,  to  the  southeast  corner  of 
said  B.  lot,  thence  northwardly  along  the 
fence  separating  the  lot  described  from 
the  B.  lot  and  parallel,  or  nearly  so,  with 
B.  avenue,  202  feet,  more  or  less,  to  the 
place  of  beginning,  being  sufficiently  def- 
inite that,  if  the  action  had  been  eject- 
ment, a  surveyor  would  have  been  able, 
in  case  of  recovery,  to  locate  the  exact 
limits,  and  the  sheriff  to  execute  a  ytrii 
of  possession,  was  sufficient.  Touart  v. 
Jett  Bros.  Contracting  Co.,  53  So.  751,  169 
Ala.  638. 

§  94.  Plea  or  Answer. 

"The  second  paragraph  of  the  bill 
avers  that  'complainants  are  in  the 
peaceable  possession  of,  and  own,'  the 
lands  in  suit.  In  answering  this  specific 
paragraph  respondent  merely  'denies  that 
the  complainants  are  the  owners  of  the 
land  described,'  excepting  one  40  as  to 
which  he  disclaimed.  This  must  be  taken 
as  an  admission  of  the  truth  of  the  aver- 
ment of  the  bill  as  to  complainants' 
'  peaceable  possession,  since  this  fact  wab 
prima  facie  within  the  knowledge,  infor- 
mation, or  belief  of  respondent.  Agnew 
r.  McGill,  96  Ala.  496,  11  So.  537;  Holmes 
r.  State,  100  Ala.  291,  14  So.  51;  Alex- 
ander V.  Rea,  50  Ala.  450;  Clark  v.  Jones, 
41   Ala.  349;   Kirkman  v.  Vanlier,  7  Ala. 


217,   218."     Vandegrift  v.   Shortridge,  181 
Ala.  275,  61  So.  897. 

Code  1896,  §  809,  provides  that  any 
person  in  peaceable  possesion  of  lands. 
claiming  to  own  the  same,  may,  wheic 
his  title  is  disputed,  bring  suit  in  equity 
to  settle  the  title.  Section  811  provides 
that  if  defendant  answer,  claiming  any 
estate  or  interest  in  the  lands,  he  mast 
in  his  answer  set  forth  the  title  or  inter-  | 
est  so  claimed,  and  the  manner  in  which, 
and  sources  through  which,  he  derived 
such  title,  etc.  Held,  that  pleas  to  a  bill 
brought  under  the  statute  are  not  permis- 
sible. Kinney  r.  Steiner  Bros.,  43  So.  25. 
149  Ala.  104.     • 

Where  the  statute  provides  that  a  bill 
to  quiet  title  shall  allege  specific  facts, 
it  is  not  necessary  that  they  be  traversed.  Kin- 
ney V.  Steiner  Bros.,  149  Ala,  104,  43  So.  25. 

Title  Relied  on  by  Defendant— The 
statute  governing  proceedings  to  quiet 
title  contemplates  that  the  answer  shall 
state  the  title  relied  upon  by  defendant 
from  whatsoever  source  or  at  whatsoever 
time  acquired,  so  that  a  title  acquired  by 
defendant  after  the  filing  of  a  bill  should 
be  stated  in  the  answer.  Rucker  r.  Jack- 
son, 180  Ala.  109,  60  So.   139. 

In  an  action  to  quiet  title  to  land. 
brought  under  Act  Dec.  10,  1892  (Code. 
§  809  et  seq.),  requiring  the  defendant  to 
specify  its  "claim,  interest  or  incum- 
brance, and  how  and  by  what  instrument 
the  same  is  derived  or  created,"  it  was 
proper,  where  defendant's  answer  set  up 
a  mortgage,  for  it  to  allege  facts  show- 
ing defendant's  right  as  a  foreign  corpo- 
ration to  acquire  the  mortgage,  the 
amount  secured  by  it,  and  when  the  same 
was  payable,  and  any  by-laws  which  en- 
tered into  and  formed  a  part  of  con- 
tract. Interstate  Building  &  Loan  Ass'r 
V,  Agricola,  27  So.  247,  124  Ala.  474. 

§  26.  Disclaimer. 

In  a  suit  to  quiet  title,  if  defendant 
does  not  claim  a  part  of  the  land  de- 
scribed, he  should  specify  the  part  dis- 
claimed, failing  to  do  which  he  must  ^>e 
treated  as  claiming  the  whole.  Friedman 
1'. .  Shamblin,  23  So.  821,  117  Ala.  454. 

§  86. Cross  Bill,  Cross  Complaint,  or 

Counterclaim,   and   Plea   or    Answer 
Thereto. 
Cross    Bill    Necessary    to    Affirmative 

Relief. — To  a    defendant   to   a    statutory 
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to  qatet  title  desiring  affirmative  re- 
lief a  cross  bill  is  necessary,  and  posses- 
sion is  not  necessary  to  sustain  such 
cross  bill;  but  the  court  of  equity  retains 
jurisdiction  for  all  purposes  necessary  to 
a  final  determination  of  the  controversy. 
Sloss-Sheffield  Steel  &  Iron  Co.  v.  Lol- 
lar.  M  So.  272,  170  Ala.  239;  O'Neal  v. 
Prestwood,  153  Ala.  443,  45  So.  251;  Che- 
ney r.  Nathan,  110  Ala.  254,  20  So.  «9; 
Interstate  Bldg.,  etc.,  Ass'n  v.  Stocks,  124 
Ala.  109,  27  So.  506,  507. 

Acts  1892-93,  p.  42,  authorizing  a  bill  to 
determine  a  party's  claims  to  lands,  does 
not  authorize  any  affirmative  relief  to  de- 
fendant, coming  into  the  case  only  by 
answer,  propounding  his  claim  of  title  or 
interest  to  or  in  the  land,  and  praying 
no  relief,  except  to  adjudge  whether  he 
"has  any  estate,  interest,  or  right  in  or 
incumbrance  upon  said  lands,  or  any  iiart 
thereof,"  and  what  such  interest  is,  and 
in  what  part  of  the  land  it  exists.  Sec- 
tion 6  recites  that,  except  as  otherwise 
provided  in  the  act,  all  proceedings  shall 
be  had  in  accordance  with  the  practice  of 
courts  of  equity,  and  affirmative  relief 
can  be  decreed  only  on  a  cross-bill,  with 
appropriate  averments,  sustained  by  com- 
petent evidence.  Cheney  v.  Nathan,  110 
Ala.  254,  20  So.  99. 

Where  a  1)111  to  quiet  title  draws  in 
question  the  existence  and  extent  of  de- 
fendant's claim  to  the  property,  a  cross- 
bill setting  up  defendant's  mortgage,  and 
asking  to  foreclose  the  same,  does  not 
involve  a  departure  from  the  original 
case.  Jenkins  v.  Jonas  Schwab  Co.,  35 
So.  M9,  ns  Ala.  664. 

Code  1896,  §  809,  authorizes  a  suit  to 
quiet  title,  and  §  811  provides  that,  if  the 
defendant  shall  answer,  claiming  any  es- 
tate or  interest  in  or  incumbrance  upon 
the  lands,  he  must  specify  and  set  forth 
the  title,  claim,  etc.  Held,  that  a  cross- 
bill in  such  action  setting  up  and  seek- 
ing to  foreclose  defendant's  mortgage  on 
the  property  was  within  the  court's  juris- 
diction. Jenkins  v.  Jonas  Schwab  Co.,  35 
So.  649,   138   Ala.   664. 

Possession  Necessary  When  Original 
Bill  Dismissed. — The  cross  bill  can  not 
be  maintained  after  dismissal  of  the  orig- 
inal bill,  cross  complainants  being  out  of 
possession,  and  having  a  remedy  at  law. 
Mayer  v.  Calera  Land  Co.,  31  So.  938, 
133  Ala.  554. 


To  Quiet  Title  Distinct  from  Com- 
plainant's.— ^A  cross  bill  does  not  lie  to 
quiet  a  title  distinct  from  complainant's 
claim.  Mayer  v.  Calera  Land  Co.,  3-1  So, 
938,  133  Ala.  •554. 

§  87.  Demurrer. 

The  point  that  complainant's  posses- 
sion as  it  appeared  by  his  bill  to  quiet 
title  v\ras  not  a  peacea'ble  possession  or 
was  a  scrambling  possession,  is  suffi- 
ciently raised  by  general  demurrer,  as  it 
goes  to  the  substance  of  the  bill.  )Vhitc 
V.  Cotner,  170  Ala.  324,  54  So.  114. 

A  demurrer  to  the  entire  bill,  in  an  ac- 
tion to  quiet  title,  by  a  party  out  of  pos- 
session, claiming  title  to  a  part  of  the 
land  as  remainderman,  pending  posses- 
sion of  the  life  tenant,  was  properly  over- 
ruled. Worthington  v.  Miller,  92  So.  748, 
134  Ala.  420. 

In  an  action  by  a  mortgagor  against  a 
mortgagee,  the  bill  averred  payment;  that 
defendant,  in  a  real  action,  recovered  of 
complainant  certain  80  acres  of  land,  de- 
scribed, and  also  a  certain  other  80-acre 
tract,  not  embraced  in  the  mortgage;  that 
the  judgment  was  by  default;  and  that 
complainant  was  "prevented  by  sickness 
from  defending  the  suit."  The  'bill 
prayed  a  decree  that  the  mortgage  and 
judgment  are  a  cloud  on  complainant's 
title,  that  they  be  delivered  up  for  can- 
cellation, and  that  an  injunction  be 
granted  against  the  execution  of  the  writ 
of  possession  issued  on  such  judgment. 
Held,  that  such  bill  was  good,  as  against 
a  demurrer  setting  up  only  the  adjudica- 
tion in  the  real  action  as  a  bar,  though 
defective  in  several  particulars  not  speci- 
fied in  the  demurrer,  since  the  defense  set 
ttp  by  such  demurrer  is  good  only  to' the 
lands  recovered  in  the  real  action.  Kelly 
V.  Martin,  107  Ala.  479,  18  So.  132. 

A  bill  to  quiet  title,  which  failed  to  al- 
lege that  no  suit  to  try  title  was  pend- 
ing or  that  complainant  was  in  posses- 
sion, is  demurrable.  Brown  v.  Feagin, 
174  Ala.  438,  57  So.  20.  See  post,  "Bill 
Complaint  or  Petition  in   General,"  §  21. 

§    28.  Amended    and   Supplemental 

Pleadings. 

Under  Code,  §  3449,  providing  that 
"amendments  to  bills  must  be  allowed  at 
any  time  before  final  decree,  ♦  *  ♦  to 
meet  any  state  of  evidence  which  will  au- 
thorize  relief,"   a    bill   in   equity  praying 
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that  a  mortgage  be  canceled  and  re- 
moved as  a  cloud  from  complainant's  ti- 
tle, and  alleging  that  the  mortgagee  is 
in  possession  under  a  judgment  recov- 
ered in  an  action  of  unlawful  detainer, 
may  'be  amended  by  an  allegation  that 
complainant  has  appealed  from  said 
judgment,  and  a  prayer  that  the  further 
prosecution  of  the  action  by  defendant 
be  enjoined.  Freeman  v.  Brown,  96  Ala. 
301,  11  So.  249. 

In  a  suit  to  quiet  title  to  minerals,  an 
amendment  to  the  bill  seeking  to  estop 
the  respondent  from  showing  that  a  deed 
to  one  under  whom  the  complainant  de- 
rfves  title  was  never  in  fact  delivered  was 
not  a  departure.  Gulf  Coal  &  Coke  Co. 
V,  Alabama  Coal  &  Coke  Co.,  40  So.  397, 
145  Ala.  228. 

Amendment  Making  Bill  Inconsistent 
— A  bill  as  originally  filed  was  a  bill  to 
quiet  title  under  the  statute,  alleging  that 
complainant  had  title  and  was  in  posses- 
sion, and  that  defendants,  who  were 
claiming  title  thereto,  were  without  right, 
and  prayed  that  they  be  required  to  show 
what  claim  or  title  they  had.  An  amend- 
ment to  the  bill  alleged  that  the  legal  ti- 
tle was  in  defendants,  but  that  they  held 
it  in  trust  for  complainant.  The  amend- 
ment contained  no  prayer  appropriate  to 
the  enforcement  of  a  trust.  Held,  that 
the  bill  was  demurrable  as  inconsistent 
with  itself.  Long  v,  Mechem,  38  So.  262, 
142  Ala.  405. 

Bill  to  Remove  Cloud  Amended  So  as 
to  Conform  to  Statutory  Bill  for  Deter- 
mination of  Claims. — Where  the  purpose 
of  a  bill  was  to  remove'  a  cloud  from  com- 
plainant's alleged/  title  to  mineral  rights 
in  the  land  described,  and  as  subse- 
quently amended  was  converted  into  a 
bill  under  the  statute  (Code  1896,  §§  809- 
813)  to  compel  the  determination  of 
claims  and  quiet  title  to  the  mineral 
rights  in  the  land,  the  change  was  not 
such  as  to  constitute  a  departure  in 
pleading.  Smith  v.  Gordon,  34  So.  838, 
136  Ala.   495. 

Statutory  Bill  Amended  So  as  to  Ob- 
tain Relief  from  Defendant's  ClainL — A 
bill  which,  as  originally  filed,  was  strictly 
within  Code  1907,  §  5443  et  seq.,  to  quiet 
title,  was  properly  allowed  to  be  amended 
by  adding  averments  leading  to  relief 
from    an   alleged   void   mortgage,    which 


constituted  defendant's  claim  to  the  prop- 
erty. State  Land  Co.  v.  Mitchell,  50  Sa 
117,  162  Ala.  469;  Jordan  v.  McClure 
Lumber  Co.,  170  Ala.  289,  54  So.  415. 

§  89.  Issues,  Proof  and  Variance. 

Where  the  bill  in  a  suit  to  quiet  title 
avers  that  complainants  are  in  the  peace- 
able possession  of  and  own  the  land,  an 
answer  which  merely  denies  that  com- 
plainants are  the  owners,  admits  com- 
plainants' peaceable  possession,  and 
where  the  evidence,  independent  of  the 
admission,  establishes  the  fact  of  peace- 
able possession,  defendant,  to  defeat  a 
decree  for  -complainants,  must  show  ti- 
tle superior  to  complainants'  right  of  pos- 
session. Vandegrift  v.  Shortridge,  181 
Ala.  275,  61  So.  897. 

In  a  bill  to  quiet  title,  complainant 
showed  peacea'ble  possession  of  the  lane 
and  that  there  was  no  suit  pending  at  the 
time  of  the  filing  of  the  bill  to  test  de- 
fendant's claim  of  title.  Held,  that  if  de- 
fendant acquired  no  title  by  the  deed  un- 
der which  he  claimed,  the  question 
whether  complainant  had  a  superior  title 
to  defendant's  asserted  claim  did  not 
arise.  Kendrick  v.  Colyar,  42  So.  110, 
143  Ala.  597. 

§  ao.  Evidence. 

§    SO  (1)   Presumptions    and  Burden   of 
Proof. 

General  Rule. — In  proceedings,  under 
Code  1896,  §  809  et  seq.,  complainant,  oa 
showing  he  is  in  peaceable  possessiun, 
makes  out  a  prima  facie  case,  and  the 
burden  is  on  respondent  to  show  he  has 
some  right,  title,  or  interest.  NashviUe. 
C.  &  St.  L.  Ry.  r.  Proctor,  49  So.  377, 
160  Ala.  450. 

Where  complainant  in  a  bill  to  quiet 
title  showed  pea'ceable  possession  of  the 
land,  and  that  there  was  no  suit  pending 
at  the  time  of  the  filing  of  the  bill  to  test 
the  claim  of  defendant,  a  prima  facie  case 
was  made,  authorizing  a  decree  adjudg- 
ing defendant's  claim  invalid,  unless  he 
established  a  good  title.  Kendrick  v.  Col- 
yar, 42   So.   110,   143   Ala.   597. 

Code  1907,  §  5443,  providing  that  a  per- 
son in  peaceable  possession  of  lands 
claiming  to  own  them  whose  title  is  dis- 
puted by  another  where  no  suit  is  pend- 
ing to  test  the  validity  of  the  other's  tilic 
may  sue  in  equity  to  settle  the  title,  gives 
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the  person  in  possession  of  land  who  can 
not  bring  an  action  at  law,  whether  he  has 
title  thereto  or  not,  the  right  not  to  sue  in 
ejectment,  hut  merely  to  cite  the  other, 
supposed  to  have  some  claim  in  the  land 
to  show  the  nature  of  his  claim,  and,  un- 
less some  affirmative  relief  is  nought  by 
cross-bill,  the  sole  question  is  whether 
respondent  has  any  title  or  interest  in  the 
property.  Held,  that  this  construction  of 
the  statute  does  not  reverse  the  general 
rule  as  to  the  burden  of  proof,  since  the 
statute  expressly  places  the  burden  on 
respondent  to  propound  and  prove  his 
claim.  Whittaker  v.  Van  }ioose,  47  So. 
741,  157  Ala.  286. 

A  defendant  in  a  suit  to  remove  a  cloud 
on  title,  who  alleges  that  complainant  con- 
veyed the  land  to  a  third  person,  who, 
with  his  wife,  conveyed  the  Ian*  to  de- 
fendant, has  the  burden  of  showing  what 
title  he  has  to  the  land.  Gilbert  v.  Pink- 
ston,  52  So.  442,  167  Ala.  490. 

Bill  Containing  Allegations  of  Title  and 
Ownership. — ^Where  complainant  in  a  suit 
to  quiet  title  has  unnecessarily  alleged  in 
terms  that  he  was  the  owner  of  the  land, 
he  has  the  burden  of  proving  it  if  it  be 
denie^  by  the  defendant's  answer.  Vaugh- 
an  V,  Palmore,  176  Ala.  72,  57  So.  488. 

It  is  an  unnecessary  burden  which  the 
complainant  has  assumed,  but  one  which 
he  may  be  required  to  prove  if  it  be  de- 
nied by  the  answer  of  the  respondents. 
As  was  said  in  Adler  v,  Sullivan,  115  Ala. 
582,  22  So.  87,  the  purpose  of  the  statute 
is  to  compel  the  determination  of  claims 
to  real  estate,  etc.,  and  to  require  the  re- 
spondent to  disclose  his  claim.  The  de- 
fendant is  required  to  specify  and  set 
forth  the  estate,  interest,  or  incumbrance 
so  claimed;  but  the  statute  makes  no  such 
requirement  as  to  the  complainant.  The 
statute  also  directs  that  the  court  shall 
determine,  finally  settle,  and  adjudge 
whether  "the  defendant  has  any  estate,  in- 
terest, right  or  incumbrance  upon  said 
lands  or  any  part  thereof;  and  what  it  is, 
and  upon  what  part  of  the  land  the  same 
exists."  So  it  is  the  defendant's  title, 
claim,  and  right  that  is  to  be  inquired  into, 
and  not  that  of  the  complainant.  Vaugh- 
an  V.  Palmore,  176  Ala.  72,  57  So.  488,  489. 

Where  complainant's  bill  to  quiet  title 
alleged  that  she  was  in  possession  of  the 
land,  and  she  set  uo  t\^le  through  mesne 


conveyances  from  her  husfband,  and 
the  answer  denied  complainant's  posses- 
sion, and  claimed  title  in  defendant  under 
a  sheriff's  deed  on  execution  sale  on  a 
judgment  against  the  husband,  and  alleged 
that  the  conveyance  to  complainant  was 
fraudulent,  the  burden  was  on  complain- 
ant to  show  her  possession  and  title  as 
alleged.  Collier  v.  Carlisle,  31  So.  970,  133 
Ala.  478. 

On  a  bill  to  quiet  title,  where  the  de- 
fense is  that  the  conveyances  under  which 
complainant  claimed  were  fraudulent,  that 
the  answer  was  not  made  a  cross  bill  seek- 
ing affirmative  relief  was  of  no  avail  to 
complainant,  to  shift  from  her  the  burden 
of  proof.  Collier  v,  Carlisle,  31  So.  970,  133 
Ala.  478. 

Where,  on  a  bill  to  quiet  title,  complain- 
ant claims  under  an  assignment  of  a  mort- 
gage given  by  her  husband  on  the  land  in 
dispute,  and  under  a  deed  from  the  pur- 
chaser on  foreclosure  of  the  mortgage, 
and  defendant  under  a  sheriff's  deed  on 
execution  sale  under  a  judgment  against 
the  husband  for  a  debt  prior  to  the  trans- 
fers to  complainant,  the  defense  of  fraud 
in  the  transfers  imposes  on  complainant 
the  burden  of  showing  a  consideration 
paid  by  her.  Kelley  v.  Council,  110  Ala. 
543,  18  So.  9;  Wood  v.  Pebbles,  12*1  Ala. 
100,  25  *So.  723;  Collier  v.  Carlisle,  133 
Ala.  478,  31  So.  970. 

Where  a  firm  was  dissolved  by  the  death 
of  the  senior  mem^ber,  and  real  estate  of 
the  firm  was  sold  by  the  surviving  partner 
to  pay  firm  debts,  and  a  deed  was  executed 
by  such  surviving  partner  and  his  wife 
and  the  deceased  partner's  widow  as  in- 
dividuals only,  complainants,  claiming  the 
equitable  title  to  the  interest  of  the  heirs 
of  the  deceased  partner  under  such  deed, 
were  bound  to  allege  and  prove,  in  a 
suit  to  compel  a  conveyance  of  such  in- 
terest, that  the  personal  assets  of  the  firm 
were  insufficient  to  pay  its  debts.  Davis 
V.  Smith,  82  Ala.  203,  2  So.  897;  Lang  v. 
Waring,  25  Ala.  625,  641;  Murphy  v. 
Abrams,  50  Ala.  293,  295;  Ogletree  v. 
Rainer,  152  Ala.  467,  44  So.  565,  567. 

Where  Neither  Party  in  Actual  Pos- 
session and  Issue  is  One  of  Title. — Un- 
der the  statute  authorizing  a  bill  to  quiet 
title  by  any  person  in  peaceable  posses- 
sion of  lands,  whether  actually  or  con^ 
structively   claiming   to   own   them,  com- 
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plainants,  in  an  action  where  neither  party 
has  actual  possession  and  the  issue  is  one 
of  title,  have  the  burden  of  proving  title. 
Rucker  v.  Jackson,  180  Ala.  109,  60  So.  139; 
Rucker  v.  Tennessee  iCoal,  etc.,  R.  Co., 
176   Ala.   456,  58   So.   465. 

§  30  (2)  Admissibility. 

Where,  on  a  bill  to  quiet  title,  complain- 
ant claims  under  a  writing  purporting  to 
be  an  assignment  of  a  mortgage,  and  also 
an  assignment  thereof  by  the  assignee  to 
her,  she  not  being  a  party  thereto,  it  is 
inadmissible  until  its  execution  is  proved. 
Collier  v.  Carlisle,  133  Ala.  478,  31  So.  970. 

Where  defendants  in  an  action  to  quiet 
title  claimed  estates  in  remainder,  and 
charged  that  complainant  acquired  title 
with  notice  of  their  rights,  a  mortgage 
by  the  life  tenant  in  possession  for  more 
than  five  years  and  a  deed  to  the  pur- 
chaser under  foreclosure  thereof  are  rele- 
vant to  show  that  defendants'  claim  under 
a  will  was  void  as  against  plaintiff,  for 
failure  to  probate  and  record  the  same 
within  five  years  after  entry  of  the  life 
tenant,  as  required  by  Code  1S96,  §§  1008, 
4279  (Code  1886,  §§  1814,  1982).  Sheridan 
V.  Schimpf,  24  So.  940,  120  Ala.  475. 

In  a  suit  to  quiet  title,  in  which  there 
was  evidence  of  actual  possession  by  the 
plaintiff,  a  void  tax  deed  was  not  admis- 
sible in  evidence.  Southern  R.  Co.  v.  Hall, 
4,1  So.  135,   145  Ala.  224. 

Neighborhood  Supposition  of  Owner- 
ship.— In  a  suit  to  quiet  title,  evidence  as 
to  '%hose  land  was  it  generally  known 
as?"  was  incompetent.  Ladd  v.  Powell, 
39   So.   46,   144  Ala.  408. 

Letters  Assuming  Payment  of  Mort- 
gage Under  Which  Defendant  Claimed. — 
Where  defendant's  answer  in  an  action 
to  quiet  title  set  up  an  unpaid  mortgage 
to  it  by  plaintiff's  vendor,  letters  from 
plaintiff  to  defendant,  assuming  payment 
of  the  mortgage,  were  admissible.  Inter- 
state Building  &  Loan  Ass'n  v.  Agricoh, 
27   So.   247,   124  Ala.  474. 

Tax  Deed  to  Respondent  in  Possession 
as  Color  of  Title. — '  The  respondent  being 
in  possession  under  claim  of  ownership, 
the  tax  deed  and  other  conveyances 
pffered  in  evidence  by  respondent,  and 
which  were  objected  to  by  complainant, 
were  admissible  as  color  of  title,  and  as 
defining  the  boundaries  of  the  actual  pos- 
session.   Hughes  V.  Anderson,  79  Ala.  209; 


Hooper  v.  Clayton,  81  Ala.  391,  2  So.  24; 
Dillingham  v.  Brown,  38  Ala.  311;  Barron 
V,  Barron,  122  Ala.  194.  25  So.  55."  Flem- 
ing V,  Moore,  122  Ala.  399,  26  So.  174,  176. 

§  80  (3)  Weight  and  Sufficiency  in  Gen- 
eral. ^ 

Sufficiency  of  Evidence  of  Possession. 

— In  a  suit  to  quiet  title,  testimony  of 
the  complainant  that  he  is  in  peaceable 
possession  and  is  the  owner  of  the  land, 
without  more,  is  sufficient  evidence  of  pos- 
session. Southern  R.  Co.  v.  Hall,  41  So. 
135,  145  Ala.  224. 

Defendants,  in  a  suit  to  quiet  title  to 
land  which  was  in  the  constructive  pos- 
session of  complainants,  posted  notices 
on  the  land  forbidding  trespassing  thereon 
and  hired  an  attorney  to  prevent  trespass- 
ing. It,  was  not  shown -where  the  notices 
were  placed,  to  whom  they  referred,  nor 
that  the  complainants  ever  saw  them.  A 
lease  of  turpentine  privileges  was  given 
by  an  agent  of  the  grantee  of  timber  on 
the  land,  with  right  to  remove  within  a 
certain  time,  which  timber  was  conveyed 
by  complainants'  predecessor,  and  the 
lease  was  given  without  their  consent. 
Held,  under  Code  1896,  §  809,  authorizing 
a  suit  to  quiet  title  by  a  person  in  "peace- 
able possession"  of  land,  that  the  facts 
were  insufficient  to  destroy  the  peaceable 
character  of  complainants*  possession. 
George  E.  Wood  Lumber  Co.  v.  Williams, 
47  So.  202,  157  Ala.  73. 

Payment  of  Taxes. — In  a  suit  to  quiet 
title,  the  payment  of  taxes  on  the  land 
is  not  of  itself  evidence  of  possession, 
though  admissible  in  connection  with  evi- 
dence of  actual  possession  to  show  its 
extent.  Southern  R.  Co.  v.  Hall,  41  So. 
135.  145  Ala.  224. 

Evidence  Held  Insufficient  to  Show 
Peaceable  Possession  on  Part  •  of  Plain- 
tiff.— "There  was  proof  that  the  strip  was 
surveyed  and  staked  off  as  part  of  the 
respondent's  right  of  way  soon  after  the 
conveyance  from  the  elder  Davis — Davis, 
Jr.,  the  complainant's'grantor,  had  his  lots 
laid  off  and  bounded  to  the  front  by  this 
strip;  he  and  the  owners  of  other  lots  had 
their  yard  fences  on  the  line  between  the 
lots  and  said  strip.  There  was  proof  that 
Davis  never  claimed  the  strip,  and  told 
parties  to  whom  he  sold  or  was  trying 
to  sell  lots  that  the  respondent  owned  the 
strip,  and  they  would  never  be  bothered 
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with  houses  in  front  of  them.  There  was 
also  proof  that  he  declined  to  let  a  witness 
cut  a  certain  tree  from  said  strip,  because 
it  belonged  to  the  respondent,  and  about 
the  only  acts  of  possession  shown  by 
Davis,  Jr.,  was  to  have  the  strip  cleaned 
off  occasionally  while  he  was  occupying 
the  house  now  owned  by  the  complainant, 
Rouse.  The  only  acts  of  possession  shown 
by  Rouse  was  cleaning  off  the  strip  occa- 
sionally, and  at  one  time,  just  before  or 
about  the  time  of  the  filing  of  the  bill, 
protesting  against  leaving  logs  on  same, 
if  the  authority  to  do  so  was  derived  from 
the  respondent.  On  the  other  hand,  there 
was  evidence  showing  that  the  respondent 
went  into  possession  of  the  right  of  way 
under  the  deed  from  the  elder  Davis,  kept 
the  stakes  at  the  corner,  stopped  the  com- 
plainant's men  from  cutting  down  a  tree 
on  the  land,  and  that  it  was  used  repeat- 
edly as  a  dumping  ground  for  logs  brought 
for  shipment,  and  which  were  deposited 
thereon  with  the  consent  of  and  under 
the  authority  of  the  respondent,  and  with- 
out protest  or  hindrance  from  Davis,  Jr., 
or  the  complainant,  except  the  one  time 
mentioned.  We  hold  that  the  complain- 
ant has  not  shown  such  a  peaceable  pos- 
session as  will  enable  him  to  maintain  the 
4)ill."  Central,  etc.,  R.  Co.  v.  Rouse,  176 
Ala.  138.  57  So.  706,  707;  Ladd  v.  Powell, 
144  Ala.  408,  39  So.  46;  Kinney  v.  Steiner 
Bros.,  167  Ala.  494,  52  So.  593;  Birming- 
ham Securities  Co.  v.  Southern  Univer- 
sity, 173  Ala.  116,  55  So.  240. 

§  81.  Dismissal  before  Hearing. 

A  bill  containing  the  necessary  allega- 
tions and  prayer  under  the  statute  "to 
compel  the  determination  of  claims  to 
real  estate  in  certain  cases,  and  to  quiet 
the  title  to  the  same"  (Code,  §§  809-813), 
and  also  additional  averments  and  prayer 
for  relief  under  the  general  principles  of 
equity  for  the  cancellation  of  instruments, 
is  not  subject  to  a  motion  to  dismiss  for 
want  of  equity  because  it  fails  to  allege 
a  return,  or  an  oifer  to  return,  the  consid- 
eration for  the  instrument  sought  to  be 
canceled;  a  demurrer  being  the  appropri- 
ate method  to  reach  such  defect,  if  it  be 
a  defect,  in  the  bill.  Interstate  Bldg.,  etc., 
Ass'n  V.  Stocks,  124  Ala.  109,  27  So.  506. 
See  also,  Ward  v,  Janney,  104  Ala.  122, 
16  So.  73;  Cheney  v.  Nathan,  110  Ala. 
254,  20  So.  99;     Sloss-Sheffield  Steel,  etc., 


Co.  d    Board,   130   Ala.   403,   30  So.  433, 
434. 

§   88.   Scope  of   Inquiry  and  Powers  of 
Court. 

See  ante,  "Nature  and  Scope  of  Rem- 
edy," §  1;    "Nature  and  Scope,"  §  14. 

On  a  bill  under  Code  1896,  §  809  et  seq.. 
asserting  no  additionail  condition  of  equita- 
ble cognizance,  where  answer  is  made  pro- 
pounding defendant's  right,  interest,  or  in- 
cumbrance on  the  land,  the  only  province 
of  the  court  is  to  ascertain  and  declare  de- 
fendant's interest.  East  Birmingham 
Realty  Co.  v.  Birmingham  Machine  & 
Foundry  Co.,  49  So.  448,  160  Ala.  461; 
Dickinson  .v.  Harris,  155  Ala.  613,  47 
So.  78. 

"Upon  a  bill  filed  under  the  act  of  De- 
cember 10,  1892,  *to  compel  the  determina- 
tion of  claims  to  real  estate  in  certain 
dases  and  to  quiet  the  title  to  the  same,' 
— now  embraced  in  §§  809  to  813  of  the 
Code — and  containing  only  the  averments 
necessary  under  that  statute,  there  can 
be  no  adjudication  except  as  to  whether 
the  defendant  *has  any  right,  title',  or  in- 
terest in  or  claim  upon  such  lands,  or  any 
part  thereof,  and  what  said  right,  title, 
interest,  or  incumbrance  is.' "  Interstate 
Bldg.,  etc.,  Ass'n  v.  Stocks,  124  Ala.  109, 
27  So.  506,  507. 

Code  1890,  §  809,  authorizes  a  suit  to 
quiet  title,  to  determine  every  claim  of 
interest  adverse  to  plaintiffs  ownership. 
Held,  that  a  mortgage  set  up  by  defend- 
ant for  adjudication  in  response  to  such 
a  ibill,  and  which  was  invalid  by  reason  of 
a  defective  acknowledgment,  was  brought 
under  direct  attack.  Jenkins  v.  Jonas 
Schwab  Co.,  35  So.  649,  138  Ala.  664. 

§  38.  Scope  and  Extent  of  Relief. 

§  84.  — ^-  In  General. 

In  an  action  to  quiet  title,  brought  un- 
der Code  1896,  art.  13,  c.  16,  providing 
for  the  filing  of  bills  to  compel  the  deter- 
mination of  claims  to  lands  and  to  quiet 
title,  where  the  bill  contains  only  statu- 
tory averments,  relief  can  not  be  granted 
on  general  principles  of  equity  on  the 
ground  of  a  resulting  tfuSt  in  ♦he  land. 
Fowler  v.  Alabama  Iron  &  Steel  Co.,  45 
So.    633,    154    Ala.    497. 

Relief  Extends  to  All  Claiming  under 
Deed  Alleged  to  Be  Cloud.— Where  the 
bill  authorized  the  cancellation  of  a  deed 
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as  a  cloud  upon  title  as  against  the  holder 
of  the  deed,  the  same  relief  would  be  au- 
thorized against  all  deriving  their  claims 
from  such  deed.  Dixie  Grain  Co.  v, 
Quinn,  181  Ala.  208,  61  So.  886. 

Complainant  Showing  Title  to  Part 
Only  of  Lands  Claimed.  —  Under  Acts 
1892-93,  p.  42,  authorizing  any  person  in 
peaceable  possession  of  land,  claiming  to 
own  any  part  thereof,  to  quiet  title  there- 
to, when  it  appears  that  the  title  to  only 
a  part  of  the  land  claimed  by  complainant 
is  in  him,  the  court  should  ascertain  the 
facts,  and  decree  accordingly.  Fried- 
man V.  Shamblin,  23  So.  821,  117  Ala.  454. 

§  85.  -^—  Alternative,  Additipnal,  or  In- 
cidental Relief  to  Plainti£F. 

Equity,  having  taken  jurisdiction  of  a 
case  to  remove  a  mortgage  as  a  cloud 
from  complainant's  title,  will  settle  the 
entire  controversy  by  enjoining  an  action 
of  ejectment  by  the  purchaser  at  the 
foreclosure  sale.  Richardson  v.  Stephens, 
25  So.  39,  122  Ala.  301. 

"Upon  such  bill  and  the  statutory  an- 
swer thereto  neither  party  is  entitled  to 
any  final  relief  beyond  a  determination 
of  the  status  of  the  title  as, between  them. 
Ward  V.  Janney,  104  Ala.  122,  16  So.  73; 
Cheney  v.  Nathan,  110  Ala.  254/  20  So.  99. 
Such  a  bill  need  not  disclose  how,  or  in 
what  way,  or  from  what  source  the  com- 
plainant became  the  owner  of  the  land, 
nor  describe  the  claim  of  the  defendant 
(Code.  §  810) ;  but  such  answer  must  'spec- 
ify and  set  forth  the  title,  claim,  in- 
terest or  incumbrance,'  if  any,  claimed  by 
the  defendant.  Code,  §  811.  If  the  com- 
plainant seeks  other  than  the  statutory 
relief,  however,  there  must  be  other  than 
the  statutory  averments,  in  the  bill,  and 
such  other  averments  must  be  appropri- 
ate to  the  additional  relief  sought.  Of 
course,  such  averments  need  not  of  them- 
selves be  sufficient  to  present  a  case  of 
equitable  cognizance;  but,  the  statutory 
averments  bringing  the  cause  within  the 
grasp  of  the  court,  it  will  suffice  if  the 
further  allegations  are  such  as  will  enable 
the  court  not  only  to  adjudge  the  status 
of  the  title,  but  to  decree  full,  complete, 
and  final  relief  to  the  complainant  in  the 
premises."  Interstate  Bldg.,  etc.,  Ass'n  v. 
Stocks,  124  Ala.  109,  27  So.  506,  507. 

Where    the   jurisdiction    of   equity    has 


attached  to  remove  a  sheri£F's  deed  as  a 
cloud  on  plaintiff's  title,  as  auxiliary  to 
thact  jurisdiction,  equity  may  decree  an 
accounting  for  the  rents  and  profits. 
Lockett  V.  Hurt,  57  Ala.  198. 


§  36. 
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"The  bill  is  filed  under  the  statute  and 
contains  all  of  the  essential  averments  of 
a  statutory  bill.  The  statute  prescribes 
what  the  answer  of  a  defendant  claiming 
an  interest  shall  specify  and  set  forth. 
The  answer  in  the  present  case,  pursuant 
to  the  statute,  specifically  sets  forth  the 
defendant's  title  and  claim,  and  the  man- 
ner and  the  sources  through  which  the 
same  was  derived  or  created.  Section 
5446,  then,  among  other  things,  provides 
that  the  court  shall,  'upon  such  constdera-* 
tion  and  determination,  finally  adjudge 
and  decree  whether  the  defendant  has  any 
right,  title,'  etc.,  'and  what  such  right,  ti- 
tle,' etc.,  'is,'  and  that  'such  decree  is  bind- 
ing and  conclusive  upon  all  of  the  parties 
to  the  suit.'  Under  the  statute,  the  defend- 
ant, on  its  answer,  apart  from  the  cross- 
bill feature,  having  established  its  prior 
right  or  title,  was  entitled  to  have  its  ti- 
tle and  claim  determined  and  adjudged  by 
the  decree  of  the  court.  Collier  z\  Alex- 
ander, 138  Ala.  245,  36  So.  367."  Sloss- 
Sheffield  Steel,  etc.,  Co.  v.  Lollar,  170 
Ala.  239,  54  So.  272,  276. 

Where,  in  a  suit  to  quiet  title,  defend- 
ant claimed  title  to  the  land  by  answer  as 
authorized  by  Code  1896,  §  8(11,  a  decree 
that  defendant  held  the  superior  title  to 
the  land  was  not  objectionable  on  the 
ground  that  defendant  was  not  entitled  to 
recover  affirmative  relief  without  a  cross- 
bill. Collier  v.  Alexander,  36  So.  367,  138 
Ala.  245. 

Code  1896,  §  720,  provides  that  a  de- 
fendant may  obtain  relief  against  a  com- 
plainant for  any  cause  connected  with  or 
growing  out  of  the  bill  by  alleging  such 
matter  in  his  answer.  Held,  that  in  a  suit 
by  a  mortgagee,  who  had  purchased  at 
foreclosure  sale,  to  have  his  title  quieted, 
complainant  might  be  held  to  a  personal 
liability  for  the  conversion  of  machinery 
on  the  premises,  which  machinery  did  not 
constitute  fixtures.  Humes  v.  Higman, 
40  So.  128,  145  Ala.  215.  See  ante,  "Cross- 
Bill,  Cross-Complaint,  or  Counterclaim 
and  Plea  or  Answer  Thereto,"  §  26. 
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§  87l  Judgment  or   Decree   and   Enforce- 
ment Thereof. 

• 

A  decree  quieting  title  in  an  heir  of  land 
conveyed  by  his  ancestor  rendered  in  a 
suit  against  the  grantee  of  the  ancestor 
does  not  transfer  title  to  the  heir,  but 
only  estops  the  grantee  from  asserting  ti* 
tie  against  him.  Vandegrift  v,  Shortridge, 
181   Ala.   275,  61   So.  897. 

The  fact  that  defendant  in  a  bill  to  quiet 
title  could  not  make  a  sufficient  showing 
of  title  because  unable  to  trace  title  from 
a  patentee  into  his  own  earlier  grantors, 
and  <so  procured  a  deed  from  the  sole 
heir  of  such  patentee  between  the  filing 
of  the  bill  and  the  filing  of  his  answer, 
is  no  sufficient  reason  why  he  may  not 
prevail  in  equity  on  proof  of  a  title  in 
other  respects  valid.  Rucker  v,  Jackson, 
180  Ala.  109,  60  So.  139. 

Decree  for  Husband  Alone  in  Suit  by 
Husband  and  Wife. — A  decree  in  favor  of 
one  only  of  complainants  being  author- 
ized by 'Code  1907,  §  3212,  a  decree  if  for 
the  husband  alone,  in  a  suit  by  husband 
and  wife  to  remove  a  cloud  on  title,  is 
not  on  that  account  invalid  as  against  re- 
spondents. King  Lumber  Co,  v.  Sprag- 
ner,  176  Ala.  564,  58  So.  920. 

Su£Bcienc7  of  Decree  for  Defendant — 
Under  Code  1896,  §  812,  providing  that, 
in  suits  to  quiet  title,  the  court  shall  de- 
cree whether  the  defendant  has  any  right, 
title,  or  interest  in  the  lands,  a  decree 
that  the  defendants  have  the  legal  titles 


to  all  the  lands  respectively  claimed  by 
them,  and  are  entitled  to  the  same,  ex- 
cepting a  certain  home  place,  the  minerals 
thereunder  being  owned  by  one  of  the 
defendants,  was  sufficient.  McDaniel  v. 
Sloss  Iron  &  Steel  Co.,  44  So.  705,  152 
Ala.  414. 

Where  defendant  in  a  bill  to  quiet  title 
establishes  title  to  the  minerals  upon  and 
under  the  land,  the  decree  should  so  de- 
clare. Rucker  v.  Jackson,  180  Ala.  109, 
60  So.  130. 

Decree  Dismissing  BilL — tSince  in  an 
action  to  determine  adverse  claims  to 
land  and  quiet  titles  as  authorized  by 
'Code  1896,  c.  16,  art.  13,  the  decree  es- 
tablishing the  title  is  based  on  the  bill 
and  the  answer,  a  decree  ordering  a  dis- 
missal of  the  bill  is  improper.  Collier  v, 
Alexander,  36  So.  367,  138  Ala.  245. 

Ordering  Survey  after  Decree  Without 
Notice  to  Comi>lainant« — Where  a  survey 
was  not  for  the  purpose  of  providing  ev- 
idence, under  Code  1907,  §  6023,  provid- 
ing that  a  survey  made  by  the  county  sur- 
veyor is  presumptive  evidence  of  the  facts 
stated,  if  the  opposite  party  has  notice, 
but  was  merely  to  correctly  locate  the 
subject  of  the  decree  upon  report  to  the 
court,  complainant  in  a  suit  to  quiet  title 
could  have  objected  to  and  contested  it; 
hence  the  action  of  the  chancellor  in  or- 
dering a  survey,  after  decree,  without  no- 
tice to  complainant,  was  not  error.  Brown 
V.  Powers,  52  So.  647,  167  Ala.  518. 


Qui  Tarn   Actions. 

See  the  titles  ABATEMENT  AND  REVIVAL;  PENALTIES. 

Quit   Claims. 

See  the  titles  DEEDS;  EJECTMENT;  VENDOR  AND  PURCHASER. 


Quotient  Verdict. 

See  the  titles  CRIMINAL  LAW;  NEW  TRIAL;  TRIAL. 


QUO  WARRANTO- 

1.  Nature  and  Oroands. 

§     1.  Nature  and  Scope  of  Remedy. 

§    2.  Constitutional  and  Statutory  Provisions. 

§    3.  Existence  and  Adequacy  of  Other  Remedies. 

§    4.  Exclusiveness  of  Remedy  by  Quo  Warranto. 

§    S.  Discretion  of  Court  as  to  Remedy. 

§    6.  Exercise  of  Powers  by  Municipality. 

§    7.  Exercise  of  Public  Office. 

§    8.  Exercise  of  Corporate  Franchises  and  Powers. 

§    9.  Exercise  of  Corporate  Office. 

§  10.  Persons  Entitled  to  Relief. 

§  11.  Persons  as  against  Whom  Relief  May  Be  Granted. 

n.  Jarifldiction,  Proceedings,  and  Belief. 

§  12.  Form  of  Remedy  and  Conditions  Precedent. 

§  13.  Jurisdiction. 

§  14.  Venue. 

§  15.  Parties  Plaintiff  or  Petitioners. 

§  16.  Parties  Defendant  or  Respondents. 

§  17.  Leave  of  Court  or  Order  to  Sue. 

§  18.  Pleading.  j 

§  19.  Evidence. 

§  20.  Quashing  or  Dismissal  before  Hearing. 

§  21.  Scope  of  Inquiry  and  Powers  of  Court. 

§,  22.  Trial  or  Hearing. 

§  23.  Scope  and  Extent  of  Relief. 

§  24.  Judgment  or  Order  and  Enforcement  Thereof. 

§  25.  Appeal  and  Error. 

§  26.  Costs. 

Cross  References, 

See  the  titles  CORPORATIONS;  ELECTIONS;  FRANCHISES;  INJUNC 
TION;    MANDAMUS;    OFFICERS;  PROHIBITION;  SCIRE  FACIAS. 

As  to  refusal  of  circuit  court  to  allow  filing  of  information  in  nature  of  qu^ 
warranto  constituting  a  final  judgment,  see  the  title  APPEAL  AND  ERROR.  Al 
to  constitutionality  of  statute,  see  the  title  CONSTITUTIONAL  LAW.  As  ti 
rights  to  and  forfeiture  of  officers,  see  the  titles  CORPORATIONS;  ELECTIONS 
JUDGES;  OFFICERS;  SHERIFFS  AND  CONSTABLES.  As  to  rights  to  anj 
forfeiture  of  franchises,  see  the  titles  CORPORATIONS;  FRANCHISES.  As  tj 
injunction  by  stockholders  of  corporations,  see  the  title  CORPORATIONS.  As  t^ 
security  for  costs  in  proceedings  by  quo  warranto,  see  the  title  COSTS.  As  to  hcaij 
ing  of  application  in  vacation,  see  the  title  COURTS.  As  to  matters  relating  to  a^ 
thority  and  jurisdiction  of  courts  in  general,  see  the  title  COURTS.  As  to  appellati 
jurisdiction  of  suit  involving  question  of  right  to  hold  office,  see  the  title  COURTS 
i\s  to  courts  invested  with  appellate  jurisdiction,  see  the  title  COURTS.  As  t| 
rule  that  Supreme  Court  will  entertain  an  information  in  the  nature  of  quo  warrantj 
to  right  of  office  of  judge  of  the  county  courT  unless  application  be  made  to  th 
circuit  court,  see  the  title  COURTS.  As  to  matters  relating  to  elections,  see  tl^ 
title   ELECTIONS.     As  to  forfeiture  of  franchises,   see  the  title   FRANCHISE^ 
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As  to  authority  of  the  Supreme  Court  to  entertain  an  information  in  the  nature  of 
quo  warranto  to  try  eligibility  of  ah  individual  elected  judge  of  circuit  court,  see 
the  title  JUDGES.  As  to  conclusiveness  of  judgments,  see  the  title  JUDGMENT. 
As  to  right  to  trial  by  jury,  see  the  title  JURY.  As  to  existence  of  remedy  quo 
warranto  as  affecting  right  to  mandamus,  see  the  title  MANDAMUS.  As  to  mat- 
ters relating  to  municipal  corporations,  see  the  title  MUNICIPAL  CORPORA- 
TIONS. 


I.  NATURE  AND  GROUNDS. 

.\s  to  form  of  remedy,  see  post,  "Form 
of  Remedy    and    Conditions    Precedent," 

§12. 

§  1.  Nature  and  Scope  of  Remedy. 

Quo  Warranto  Superseded  by  Infomui- 
tion  in  Nature  of  Quo  Warranto. — An  in- 
formation in  the  nature  of  a  quo  warranto, 
bas,  in  modern  practice,  superseded  in  a 
great  degree,  the  ancient  writ  of  quo  war- 
ranto, which,  in  its  nature  was  a  method 
of  criminal  prosecution,  as  well  as  to  pun- 
ish the  usurper  by  a  fine  for  the  usurpation 
of  the  franchise  as  to  oust  him  from  it. 
The  information  has  subsequently  been 
applied  to  the  mere  purpose  of  trying  the 
civil  right,  seizing  the  franchise  or  ousting 
the  wrongful  possessor,  the  fine  being 
nominal  only.  Attorney  General  v.  Paul, 
5  Stew.  &  P.  40. 

Origin  of  Information  in  Nature  of 
Quo  Warranto. — Where  individuals  exer- 
cise franchises  without,  or  contrary  to  the 
Icing's  grant,  the  remedy  was  by  the  an- 
cient writ  of  quo  warranto.  This  was  the 
origin  of  informations  in  the  nature  of 
a  quo  warranto  in  the  common  law.  State 
r.  Moore,  19  Ala.  5'14. 

Chril  Action. — A  statutory  proceeding 
in  the  nature  of  a  quo  warranto  (Rev. 
Code,  §§  3082-3100),  especially  when  the 
relator  himself  claims  the  office  which, 
as  he  alleges,  the  defendant  has  usurped, 
is  a  civil,  not  a  criminal,  suit.  State  v. 
Price.  50  .-Ma.  568 

"The  aa:ic:it  'vrit  of  qyo  warranto, 
though  >aid  to  be  a  civil  writ,  at  the  3ui» 
of  the  crown,  was  nevertheless  quasi 
criminsl;  being  intended  to  punish  an  in- 
dividual who  had  usurped  an  office,  or 
franchise,  by  imposing  a  fine,  as  well  as 
by  ousting  him  ^  of  its  enjoyment.  The 
modern  practice  which  has  substituted 
the  information  in  the  nature  of  a  quo 
warranto  is  also  quasi  criminal;  the  more 
especially,  if  the  proceeding  is  instituted 
at  the  relation  of  the  Att(firney  General. 
The  complaint  is  made  in  behalf  of  the 


state,  and  charges,  that  the  respondent 
exercises  an  office,  without  any  lawful 
warrant,  and  calls  on  him, to  show  his  au- 
thority. The  punishment  inflicted  is  a 
fine,  which  is  most  usually  nominal,  and 
ouster  of  office,  or  a  divestiture  of  the 
franchise  claimed."  Attorney  General  v. 
Porter,  1  Ala.  688,  693. 

A  proceeding  for  dissolution  of  a  cor- 
poration under  Code,  §  3167,  by  filing  a 
petition  setting  forth  the  facts  and  pray- 
ing a  writ  of  quo  warranto,  is  not  a  civil 
action  within  Code,  §  2651,  requiring  civil 
actions  in  courts  of  record  to  be  com- 
menced by  service  of  summons.  Capital 
City  Water  Co.  v.  State,  105  Ala.  406,  18 
So.  62. 

Proceedings  to  Compel  Officers  to  Act. 

—See  the  title  MANDAMUS. 

It  being  sought  only  to  require  county 
revenue  and  road  commissioners  to  act 
under  'Code  1907,  §  703,  subd,  "G,"  pro- 
viding that  they  shall  fix  the  salary  when 
a  physician  to  attend  the  inmates  of  the 
poorhouse  and  jail  has  been  elected  by  the 
county  board  of  health,  and  not  to  de- 
termine the  authority  of  such  commission- 
ers to  appoint  a  person  to  such  office,  or 
the  right  of  any  one  appointed  by  them  to 
hold  the  office,  quo  warranto  is  not  the 
proper  remedy,  though,  after  such  com- 
missioners had  refused  to  act  on  a  petition 
presented  to  them  to  so  act,  they  amended 
their  previous  minutes  of  the  election  of 
another  person  as  county  physician,  so  as 
to  state  he  was  elected  to  attend  the  in- 
mates of  the  poorhouse  and  jail.  Revenue 
Road  Com'rs  of  Mobile  Couny  v.  State, 
50  So.  972,  163  Ala.  441. 

§  8.  Constitutional  and  Statutory  Proyi- 
sions. 

Regulation  by  Statute.^ — A  proceeding 
by  quo  warranto,  or  an  information  in  the 
nature  of  a  quo  warranto,  is  regulated  and 
provided  for  in  this  state  by  statute.  Chap. 
94,  p.  966,  of  the  'Code  of  1896,  provides 
a  system  as^  to  procedure  and  remedy 
which  supersedes  and  takes  the  place  of 
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the  comon  law  remedy.  Johnson  v.  Ens- 
ley,  142  Ala.  661,  38  So.  802.  See  also, 
Fitts  V,  Elliott,  117  Ala.  172.  23  So.  43. 

§  8.   Existence  and  Adequacy  of   Other 
Remedies. 

As  to  exclusiveness  of  remedy  by  quo 
warranto,  see  post,  "Exclusiveness  of 
Remedy  by  Quo  Warranto,^  §  4.  As  to 
form  of  remedy,  see  post,  "Form  of 
Remedy  and  Conditions  Precedent,"  §  12. 
As  to  existence  of  remedy  by  quo  war- 
ranto as  affecting  right  to  mandamus,  see 
the  title  MANDAMUS. 

Elections.— Act  Feb.  3,  1840,  giving  the 
judges  of  the  district  court  authority  to 
hear  contests  of  election  of  sheriff,  does 
not  exclude  the  remedy  by  quo  warranto. 
Wammack  v,  Holloway,  2  Ala.  31. 

Act  Feb.  3,  1840,  making  it  the  duty 
of  the  judge  of  the  circuit  court  to  deter- 
mine whether  an  election  for  sheriff  has 
been  legally  conducted,  does  not  affect  the 
right  of  the  claimant  to  test  his  claim  to 
the  office  by  quo  warranto.  Wammack  v. 
Holloway,  2  Ala.  31. 

Code  1886,  pt.  3,  tit.  2,  c.  14,  §  3177, 
which  defines  the  procedure  in  quo  war- 
ranto "for  usurpation  of  office  or  fran- 
chise," provides  that  the  validity  of  no 
election  which  may  be  contested  under 
this  Code  can  be  tried  under  that  chapter. 
Held,  that  where  the  Code  provides  for 
the  contest  of  certain  elections,  the  remedy 
by  quo  warranto  can  not  be  resorted  to 
by  the  aggrieved  parties,  whether  the  stat- 
ute provides  for  a  contest  on  account  of 
the  particular  wrongs  complained  of,  or 
not.  Parks  v.  State,  100  Ala.  634,  13  So. 
756.  distinguishing  Harmon  v.  Hamil,  97 
Ala.  107,  111  So.  892. 

Under  Code  1907,  §  5464,  providing  that 
the  validity  of  no  election  which  may  be 
contested  under  the  Code  can  be  tried  in 
statutory  quo  warranto,  the  validity  of  a 
municipal  election,  authorized  by  §§  1068, 
1164,  and  ordered  by  those  in  authority, 
can  not  be  determined  on  quo  warranto, 
but  the  election  may  be  contested  under  § 
1168,  though  the  court  on  quo  warranto 
may  determine  the  validity  of  an  election 
not  authorized  by  a  valid  law,  or  an  elec- 
tion in  territory  pot  included  in  the  law, 
or  an  election  ordered  by  those  having 
no  color  of  authority.  Mizell  v.  Stafe, 
173  Ala.  434,  65  So.  884.        ^ 


Exercise  of  Corporate  Powen^-^ode 
1907,  §  5453,  authorizes  quo  warranto 
where  apy  person  intrudes  into  any  pub- 
lic office,  or  where  any  public  officer  has 
done  any  act  by  which  he  forfeits  the  of- 
fice, or  when  any  association  acts  as  a 
corporation  without  being  duly  incorpo- 
rated. Held,  that  though  quo  warranto 
lies  to  test  the  right  to  the  exercise  of 
particular  franchises  not  embraced  within 
the  charter,  it  does  not  lie  against  the  le- 
gal officers  of  a  municipal  corporation  be- 
cause they  assume  to  exercise  corporate 
powers  beyond  the  territorial  limits  of  the 
municipality,  but  the  remedy  is  by  injunc- 
tion. City  of  North  Birmingham  v.  State. 
52  So.  202,  166  Ala.  122. 

The  fact  that  a  city  has,  under  an  ordi- 
nance contract  with  a  water  company 
chartered  by  the  state,  the  right,  on  breach 
of  the  contract,  to  rescind  the  same,  does 
not  defeat  the  right  which  the  stale  has, 
on  an  abuse  by  the  corporation  of  its  fran- 
(hises,  to  annual  its  charter  C.ipital  City 
Water  Co.  v.  State,  105  Ala.  40G,  18  So.  61 

§  4.   Exclusiveness   of   Remedy   by  Quo 
Warranto. 

As  to  existence  of  remedy  by  quo  iR-ar- 
ranto  as  affecting  right  to  mandamus,  see 
the  title  MANDAMUS. 

Election  Contests. — ^The  statutory  elec- 
tion contest,  and  the  remedy  by  quo  war- 
ranto, are  cumulative  remedies,  unless  the 
statute  makes  the  one  exclusive  of  the 
other.  State  v.  Elliott,  23  So.  124.  117  .Ma. 
150.  See  Parks  v.  Owens,  100  Ala.  634. 
13  So.  756. 

Trial  of  Right  to  Public  Office^— A  pro- 
ceeding by  quo  warranto  is  the  only 
proper  remedy,  under  the  laws  of  this 
State,  to  test  the  right  to  an  office  which 
is  claimed  by  one  person,  and  unlawfally 
held  by  another;  especially,  as  in  this  rase, 
where  both  parties  claim  under  certificates 
of  election  issued  by  the  secretary  of  state 
at  different  times.  Lee  v.  Locke,  49  Ala.  4l 

"The  courts  b^f  common  law  oi  genera^ 
jurisdiction  have  an  inherent  power,  now 
regulated  by  statute,  to  inquire  into  the 
regularity  and  validity  of  the  title  to  mun- 
icipal  offices,  whether  acquired  by  election 
or  otherwise,  on  quo  warranto,  or  an  in] 
formation  in  the  nature  of  a  quo  ^aH 
ranto.  Dillon»on  Munic.  Cor.  §|  141,  210] 
680,  714.    Of  this  jurisdiction  they  are  no^ 
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deprived  because  the  legislature  may  pre- 
scribe special  statutory  remedies,  from 
which  the  same  redress  may  be  obtained, 
unless  it  appears,  with  unequivocal  cer- 
tainty, the  legislature  intended  to  take  it 
away.  The  general  principle  applies,  that 
a  special  statutory  remedy  is  cumulative, 
not  excluding  the  ordinary  common  la\\ 
remedies,  unless  such  is  the  manifest  leg- 
islative intent.  Dillon  on  Munic.  Cor.  §§ 
141-2.  If  the  special  statutory  remedy  by 
contest  is  inadequate — ^if  it  is  so  loosely 
prescribed  as  to  be  incapable  of  pursuit, 
or  if  it  is  in  violation  of  the  constitution, 
as  the  appellant  so  strenuously  insists,  the 
unembarrassed  remedy  by  an  information 
in  the  nature  of  quo  warranto  remained 
to  him,  and  remaining,  excluded  the  juris* 
diction  of  a  court -of  equity."  Moulton  v. 
Reid,  54  Ala.  320,  326. 

"And  again,  it  is  said,  when  a  specific 
remedy  by  quo  warranto  exists  at  law  for 
the  unlawful  usurpation  of  an  office,  by 
one  not  entitled  thereto,  a  court  of  eqmiy 
will  not  entertain  jurisdiction  of  the  of- 
fense, and  will  not  grant  an  injunction 
against  the  incumbent  of  the  office.  lb.  § 
799.  Judge  Dillon,  in  his  treatise  on 
Municipal  Corporations,  states  that  'the 
right  to  a  municipal  office  is  a  franchise, 
and  may  be  tested  by  an  information  in  the 
nature  of  a  quo  warranto;  but  can  not 
be  determined  ordinarily  unless  by  statute 
provision,  on  a  bill  in  chancery  to  enjoin, 
or  in  any  other  indirect  or  collateral  pro- 
ceding.'  Dillon  on  Munic.  Cor.  §'  210." 
Moulton  V,  Reid,  54  Ala.  320,  327. 

§  5.  Discretion  of  Court  as  to  Remedy. 

Exercise  of  Franchise. — Where  the  right 
to  the  franchise  is  disputed,  and  turns 
on  a  point  of  new  and  doubtful  law;  or, 
where  there  is  no  other  remedy  for  the 
violation  of  an  individual  right,  the  right 
of  quo  warranto  is  usually  granted.  At- 
torney General  v,  Paul,  5  Stew.  &  P.  40. 

The  granting  of  the  writ  of  quo  war- 
ranto was  formerly  considered  a  matter 
of  right  —  consequently  defendants  were 
not  expected  to  disclose  the  ground  of 
their  defence,  on  the  motion  made  to 
obtain  it;  the  more  prudent  course  was 
not  to  do  so:  but,  by  a  later  mode 
of  proceeding,  now  of  long  standing, 
the  practice  has  been  to  let  the  grant- 
ing of  this    writ    depend  on  the    sound 
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discretion  of  the  courts,  according  to 
the  particular  circumstances  of  the  cases 
which  may  be  brought  before  them.  At- 
torney General  v.  Paul,  6  Stew.  &  P.  40,  46. 

The  trial  court  may  exercise  a  sound 
discretion  in  the  granting  or  refusing  of 
a  judgment  ousting  a  corporation  of  its 
franchise.  Floyd  v.  Baker,  177  Ala.  169, 
59  So.  280. 

Trial  of  Right  to  Office.~^he  cases  in 
which  the  court  exercises  a  discretion  in 
granting  leave  to  file  an  information  in  the 
nature  of  quo  warranto  to  .try  title  to  an 
office  seem  to  bf  those  in  which  the  term 
of  the  office  will  expire  before  the  infor- 
mation can  be  decided,  or  when  the  rela- 
tion is  made  by  one  not  claiming  the 
office;  and  when  relation  is  made  at  the 
instance  of  one  claiming  the  disputed 
office,  and  a  prima  facie  case  is  made  by 
an  affidavit,  he  is  entitled  to  a  writ.  Hill 
v.  Burnett,  2  Ala.  140.. 

"It  is  laid  down  in  most  cases,  that 
the  action  of  the  court  is  entirely  dis- 
cretionary and  can  not  be  claimed  as  a 
matter  of  right.  But  we  apprehend  that 
this  is  the  law  only  in  those  cases  which 
still  retain  the  character  of  state  prosecu- 
tions. Such  would  be  an  information  at 
the  instance  of  one  who  Jaid  no  claim  to 
the  office  supposed  to  be  usurped;  so 
likewise,  when  the  franchise  involved  no 
question  of  private  right,  as  in  the  cases 
of  corporations,  either  public  or  private. 
There  is  also  another  class  of  cases,  in 
which  the  discretion  of  the  courts  has  been 
recognized;  but  these  are  where  the  con- 
tested office  is  held  for  a  term,  which  must 
expire  before  the  right  can  be  adjudicated. 
People  V.  Sweeting,  2  Johns.  184;  iCom- 
monwealth  v.  Athearn,  3  Mass.  285.  The 
convenience  of  this  mode  of  proceeding 
has  rendered  the  old  writs  for  ascertain- 
ing a  right  to  an  office,  or  franchise,  en- 
tirely obsolete,  and  it  may  be  questioned, 
whether  they  would  now  be  effectual,  even 
if  admitted  to  be  in  force,  inasmuch  as  in 
such  suits,  the  judgment  could  only  op- 
erate in  personam.  However  this  may 
be,  the  information  in  the  nature  of  a  quo 
warranto,  when  pursued  by  an  individual 
claiming  a  right  to  an  office,  has  long  since 
lost  its  character  as  a  state  prosecution, 
and  is  now  governed  by  the  same  rules 
as  civil  actions."  Hill  v,  Burnett,  2  Ala. 
140,  142. 
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§  6.  Exercise  of  Powers  by  Municipality. 

In  Qeneral.— Code  1896,  c.  94,  §  3420, 
siibd.  3,  making  quo  warranto  a  remedy 
when  any  association  acts  within  the  state 
as  a  corporation  without  being  duly  in- 
corporated, includes  persons  who  act  as 
intendant  and  alderman  of  an  unincorpo- 
rated town,  in  whom,  under  Code  1896,  § 
2942,  is  vested  the  corporate  authority  of 
towns  incorporated  under  the  general 
statutes.  West  End  v.  Stale,  36  So.  423, 
138  Ala.  295. 

Extension  of  Corporate  Limits.— Code 
1907,  §  5450,  authorizing  quo  warranto  to 
vacate  charters  of  corporations  other 
than  municipal  on  specified  grounds,  does 
not  apply  to  municipal  corporations,  and 
does  not  justify  quo  warranto  to  test  the 
validity  of  the  extension  of  the  corporate 
limits  of  a  municipality.  City  of  North 
Birmingham  v.  State,  52  So.  202,  166  Ala. 
322. 

"Quo  warranto  is  the  proper  remedy 
to  test  the  right  to  the  exercise  of  par- 
tilcular  franchises  not  embraced  within 
those  granted  by  the  charter,  and  to  oust 
the  corporation  from  the  exercise  of  such 
franchise.  Union  town  v.  Glass,  145  Ala. 
471,  39  So.  814;  *  *  ♦  On  the  other 
hand,  it  seems  well  settled,  by  the  great 
weight  of  authority,  that  where  city  au- 
thorities assume  to  exercise  mere  cor- 
porate powers  beyond  the  territorial 
boundaries  of  the  corporation,  the  remedy 
is  not  quo  warranto,  but  injunction." 
North  Birmingham  v.  Sparks,  166  Ala. 
120,    122,    52    So.    202,    203. 

Operation  of  Dispensary. — Under  Code 
1896,  §  3420,  providing  for  an  action  in 
the  nature  of  quo  warranto  when  an> 
person  usurps  or  unlawfully  exercises  an}' 
franchise,  such  an  action  will  lie  against  a 
municipal  corporation  when  it  usurps  the 
exercise  of  the  franchise  of  operating  a 
dispensary  for  sale  of  liquors,  not  granted 
by  its  charter  or  by  law.  City  of  Union- 
town  r.  Glass,  39  So.  814,  145  Ala.  471; 
State  r.  Wilburn,  (Ala.),  39  So.  816. 

Declaration  of  Result  of  Election  by 
Supervisors.  —  Where  the  result  of  a 
county  seat  election  has  been  declared  by 
the  board  of  supervisors  as  provided  by 
statute,  the  result  so  declared  can  not  be 
contested  by  quo  warranto.  Leigh  v. 
State,  69  Ala.  261. 


§  7.  Exercise  of  Public  Office. 

As  to  corporate  office,  see  post,  "Ex- 
ercise of  Corporate  Office,"  §  9. 

In  GeneraL — Quo  warranto  would  be 
the  proper  remedy  to  test  the  right  of  an 
individual  to  an  office,  the  duties  and  priv- 
ileges of  which  he  may  be  exercising  and 
enjoying.  Attorney  General  v.  Paul.  5 
Stew.  &  P.  40. 

Trial  of  Title  to  Office. — Quo  warranto, 
or  an  information  in  the  .nature  of  quo 
warranto,  is  the  proper  remedy  for  the 
trial  of  title  to  office.  Ex  parte  Harris, 
52  Ala.  87. 

"In  the  early  history  of  the  common 
law,  even  after  the  invention  of  the  orig- 
inal writ  of  quo  warranto,  no  remedy,  of 
any  character,  existed  for  the  trial  of 
the  right  to,  or  recovery  of,  an  office,  by 
an  individual.  A  public  office  was  not 
deemed  by  the  common  law  to  be  such 
private  property  of  the  person  appointed 
to  exercise  its  functions  as  that  the  courts 
organized  for  the  enforcement  of  private 
rights  were  open  to  him  to  recover  it 
from  the  usurpation  of  another.  The 
writ  of  quo  warranto  was  the  remedy  of 
the  sovereign,  against  one  who  usurped  or 
claimed  any  office  or  franchise,  to  in- 
quire by  what  authority  he  supported  his 
claim.  The  judgment  was  of  ouster  and 
forfeiture  of  the  office  or  franchise  to  the 
sovereign,  if  the  respondent  failed  to 
show  lawful  right  to  exercise  or  enjoy 
the  same.  No  individual  could  obtain 
the  writ,  and  the  right  of  no  person  other 
than  the  incumbent  proceeded  against  to 
exercise  the  office  could  be  inquired  into 
or  adjudicated.  Later,  by  legislation  in 
England,  the  writ  partook  of  a  criminal 
nature,  and  was  used  to  fine  and  punish 
the  usurper,  as  well  as  oust  htm,  and  it 
thereby  became  known  and  designated  as 
an  'information  in  the  nature  of  the  writ 
of  quo  warranto.'  The  province  of  th^s 
remedy  by  information  in  the  nature  of 
the  writ  of  quo  warranto  was  enlarged  !»y 
the  statute  of  9  Anne,  c.  20,  (1711),  which 
gave  to  private  individuals  the  power  of 
proceeding  thereunder  against  any  one 
who  had  unlawfully  usurped  or  intruded 
into  any  office  or  franchise,  and  under 
that  statute  it  grew  in  practice  to  be  re- 
garded as  a  civil  remedy  for  the  trial  of 
the  private  right  of  individuals  to  offices 
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and  franchises."  Taliaferro  v.  L^e,  97 
Ala.  92,  13  So.  125,  126. 

Where  there  is  no  provision  of  law  for 
contesting  the  election  of  a  city  officer, 
a  party  aggrieved  may  contest  it  by  an  in- 
formation in  the  nature  of  a  quo  war- 
ranto.   Echols  V.  State,  56  Ala.  131. 

When  one  is  in  a  tax  assessor's  office, 
discharging  the  duties  thereof,  that  he  is 
styled  '*tax  commissioner"  is  of  no  con- 
sequence in  determining  by  quo  warranto 
his  right  thereto.  Nolen  v.  State,  24  So. 
251.   118  Ala.   154. 

A  tax  assessor  properly  resorted  to  quo 
warranto  to  exclude  one  from  actual  in- 
cumbency of  his  office.  Nolen  v.  State, 
24   So.   251,   118   Ala.   154. 

The  office  of  school  district  trustee, 
created  by  Gen.  Acts  1903,  p.  289,  is  a 
public  office,  so  that  quo  warranto  was 
available,  as  provided  by  Code  •  1896,  § 
3429,  to  try  the  title  to  the  office,  which 
petitioner  alleged  he  was  entitled  to  hold 
because  of  respondent's  disqualification 
therefor.  State  v.  Kitchens,  41  So.  871, 
148   Ala.  385. 

"In  Montgomery  v.  Enslen,  107  Ala. 
372,  18  So.  157,  quoting  from  2  Spelling 
on  Extraordinary  Relief,  §  1780,  it  was 
said:  'There  are  three  principal  tests  for 
determining  whether  one  performing 
duties  of  a  public  nature  is  a  public  of- 
ficer in  the  sense  of  subjecting  his  in- 
cumbency or  employment  to  a  quo  war- 
ranto proceeding:  First,  whether  the 
sovereignty,  either  directly  through  leg- 
islative enactment  or  executive  appoint- 
ment, or  indirectly,  as  through  a  munici- 
pal charter,  is  the  source  of  authority; 
second,  whether  the  duties  pertainmg  to 
the  position  are  o(  a  public  character — 
that  is,  dur  to  tJic  community  in  its  politi- 
cal capacity;  and,  third,  whether  the  ten- 
ure is  fixed  and  permanent  for  a  definite 
period  fixed  '«v  lav.-.'  See  also,  to  same 
efi'ect.  Dillon  on  Municipal  Corporations, 
§  58."  Hamilton  v.  Kitchens,  148  Ala.  .^85, 
41  So..  871.  872. 

The  office  of  a  city  treasurer,  appointed 
by  the  mayor  pursuant  to  Municipal  Code 
Act  (Acts  1907,  pp.  799.  811)  §§  17,  33 
(fCode  1907.  §§  1067,  1171),  providing  for 
the  determination  by  ordinance  of  the  offi- 
cers of  a  city,  their  salary,  manner  of  elec- 
tion, and  terms  of  office,  and  an  ordinance 
thereunder   fixing  the  office  of   treasurer. 


defining  his  duties,  requiring  him  to  make 
bond  etc.,  is  a  ''public  civil  office,"  the  title 
to  which  may  be  tried  by  quo  warranto 
proceedings  under  Code  1907,  §  5453^ 
Michael  v.  State,  50  So.  929,  163  Ala.  425, 

Code  1907,  §  5453,  providing  that  an  ac- 
tion may  <be  brought  in  the  name  of  the 
state  against  a  party  who  usurps,  intrudes 
into,  or  unlawfullly  holds  or  exercises  any 
public  office,  does  not  authorize  such  an 
action  to  oust  persons  from  office  on  the 
ground  that  the  clerk  and  inspector  offici- 
ating at  the  election  at  which  they  were 
declared  elected  were  incompetent  to  act 
as  such,  whether  or  not,  their  incompe- 
tency would  invalidate  the  election  if 
properly  raised  on  a  contest  of  the  elec- 
tion. 6|ish  V.  Thomas,  181 .  Ala.  665,  62 
So.  504. 

Gadsden  City  Charter  (Acts  1882-83,  pw 
291),  relating  to  the  election  of  mayor, 
provides  that  any  election  "under  this  act'^ 
may  be  contested  in  the  manner  provided 
by  law  for  the  contest  of  the  election  of 
judge  of  probate,  as  far  as  the  same  will 
apply.  Held,  that  as  the  provision  relat- 
ing to  the  contest  of  the  election  of  a 
judge  of  probate  does  not  apply  to  the 
contest  of  the  election  of  mayor  because 
of  his  nonresidence.  the  latter  contest 
could  be  maintained  by  information  in  quo 
warranto.  State  v.  Elliott,  23  So.  124,  117 
Ala.  150. 

Usurpation  or  Intrusion  into  Office^-* 
A  quo  warranto,  on  an  information  in  its 
nature,  is  the  appropriate  and  only  ade- 
quate remedy  for  the  ouster  of  the  de 
facto  officer  and  the  induction  or  restora- 
tion of  the  de  jure  oftcer.  Ex  parte  Har- 
ris, 52  Ala.  87, 

The  authorities  clearly  show  that  quo 
warranto  is  a  proper  remedy  against  one 
who  has  intruded  into  a  office  without 
competent  authority,  as  well  as  in  other 
cases  of  usurpation  of  a  franchise.  At- 
torney General  v.  Paul,  5  Stew.  &  P.  40. 

Under  the  direct  provisions  of  Code 
1907,  §  5453,  quo  warranto  is  the  proper 
means  to  test  the  unlawful  usurpation  or 
unlawful  exercise  of  an  office.  Crumptoft 
V.  Montgomery,  177  Ala.  212,  59  So.  294> 

The  right  to  hold  office  as  a  policeman 
may  be  tried  under  Code,  §§  3420,  :H20, 
autbcrizing  proceedings  by  inforn^rition  in 
the  nature  of  quo  warranto  "when  any 
person    usurps,    intrudes    into,    or    unla^- 
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party  plaintiff,  as  required  by  Code  1896, 
§  3426.  State  V.  Kitchens,  41  So.  871,  148 
Ala.  385.  , 

f  16.  Parties  Defendant  or  Respondents'. 

Corporations. — Under  the  direct  provi- 
sions of  Code  1907,  §  5456,  the  purported 
corporation  may  be  made  a  party  to  quo 
warranto  brought  against  persons  acting 
as  a  corporation,  but  without  a  corporate 
franchise.  Floyd  v.  Baker,  177  Ala.  169, 
59  So.  280. 

In  an  action  in  the  name  of  the  state 
under  Code,  §  3170,  to  prevent  defendants 
from  acting  as  a  corporation  without  be- 
ing duly  incorporated,  the  alleged  corpo- 
ration is  not  a  necessary  party.  State  v. 
Webb,  97  Ala.  Ill,  12  So.  377: 

Stockholders. — Where  an  action  for  act- 
ing as  a  corporation  without  being  incor- 
porated is  brought  against  the  officers  of 
an  alleged  corporation,  as  individuals,  al- 
leging that  their  unknown  and  nonresident 
associates  are  too  numerous  to  be  brought 
into  the  record,  the  information  does  not 
show  that  there  are  other  stockholders 
who  should  be  made  parties  defendant, 
the  corporation  being  a  voluntary  asso- 
ciation, whose  interests  are  presumed  to 
be  fairly  represented  by  defendants. 
State  V.  Webb,  97  Ala.  Ill,  12  So.  377. 

Joinder. — In  quo  warranto  against  the 
officers  of  a  purported  municipal  corpo- 
ration all  the  inhabitants  of  the  town 
need  not  be  joined  as  parties  defendant 
West  End  v.  State,  36  So.  423,  138  Ala. 
»95. 

§  17.  Leave  d  Court  or  Order  to  Sue. 

Necessity. — In  a  proceeding  on  infor- 
mation in  the  nature  of  a  quo  warranto, 
tt  is  not  necessary  to  obtain  a  fiat  for 
the  issuance  of  an  alternative  writ  before 
filing  the  petition  on  information.  New- 
man r.  State  (Ala.),  39  So.  648. 

It  is  not  necessary  for  the  relator  to 
ebtain  permission  of  court  before  prose- 
cuting a  proceeding  in  the  nature  of  a 
^uo  warranto  for  the  dissolution  of  a 
corporation.  Capital  City  Water  Co.  v. 
State,   105   Ala.   406,   18   So.   62. 

}  18.  Pleading. 

See  generally,  the  title  PLEADING. 

InformatioiL — An  information  in  a  quo 
warranto  proceeding,  charging  respond- 
ent   in    general    terms    with    usurping    a 


public  office,  is  sufficient     Frost  v.  State, 
45   So.   203,   153   Ala.   654. 

Under  Code  1896,  §  3428,  requiring  the 
complaint  in  a  quo  warranto  proceeding 
to  concisely  and  clearly  set  forth  the  act 
or  omission  complained  of,  the  informa- 
tion in  such  a  proceeding  is  a  pleading, 
and  as  such  is  subject  to  demurrer  for 
failure  to  comply  with  statutory  require- 
ments, whether  the  proceeding  be  to  oust 
usurpdtion  or  to  forfeit  a  charter.  Louis- 
ville, etc.,  R.  Co.  V.  Gray,  154  Ala.  156, 
45  So.  296. 

An  information  to  oust  a  foreign  rail- 
way corporation  from  exercising  a  fran- 
chise, and  charging  its  operation  of  a 
railroad  within  the  state  to  be  unlawful, 
was  not  defective  for  not  alleging  that 
the  corporation  was  without  power  un- 
der its  charter  to  operate  a  road  in  the 

I 

state,  or  that  it  had  not  complied  with 
the  domestic  laws  authorizing  foreign 
corporations  to  do  business  in  the  state. 
Louisville  &  N.  R.  Co.  v.  State,  45  So. 
296,   154   Ala.   156. 

It  is  not  necessary  that  the  informa- 
tion be  sworn  to  in  proceedings  in  the 
nature  of  quo  warranto  to  inquire  into 
respondent's  right  to  a  public  office. 
Jadcson  v,  Tillman,  42  So.  61,  .143  Ala. 
145. 

An  information  in  quo  warranto,  which 
is  defective  for  want  of  the  joinder  of 
tin:  informant  as  plaintiff,  is  nevertheless 
sufficient  to  begin  the  suit  when  filed. 
West  End  v.  State,  36  So.  423,  138  Ala, 
295. 

Complaint  or  Petition. — It  was  within 
the  legislative  power  to  enact  Code  1896, 
§  3428,  requiring  the  complaint  in  a  quo 
warranto  proceeding  to  concisely  and 
clearly  set  forth  the  act  or  omission  com- 
plained of.  Louisville,  etc.,  R.  Co.  r. 
Gray,   154  Ala.   156,  45   So.  296. 

In  quo  warranto  no  complaint  other 
than  the  information  is  necessary.  The 
information  takes  the  place  of  a  com- 
plaint. West  End  v.  O'Lcary,  138  Ala. 
295,  36  So.  423. 

Under  Code  1896,  §  3428,  quo  warranto 
is  a  civil  action,  and  the  complaint  must 
aver  the  act  or  omission  complained  of 
concisely  and  clearly,  and  if  faulty  in  that 
respect  it  is  demurrable.  State  v.  Mat- 
thews,  45   So.   307,   153   Ala.   646. 

The  relation  or  complaint  in  an   action 
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ante,  "Existence  and  Adequacy  of  Other 
Remedies,"  §  3.  As  to  nature  of  remedy, 
sec  ante,  ''Nature  and  Scope  of  Remedy." 
§  1.  As  to  quo  warranto  as  exclusive 
remedy,  see  ante,  "Exclusiveness  of 
Remedy  by  Quo  Warranto,"  §  4. 

Compliance  with  Statutory  Provisions. — 
Code  1996.  pp.  966^970,  c.  94,  §§  3417-3239, 
prescribing  procedure  in  quo  warranto 
proceedings,  supplants  the  common  law 
and  constitutes  the  6nly  system  of  law 
in  the  state  touching  such  remedy,  and 
a  quo  warranto  proceeding  not  comply- 
ing  therewith  can  not  be  maintained. 
Louisville  &  N.  R.  C.  v.  State,  45  So. 
296,  154  Ala.   156. 

A  quo  warranto  proceeding  not  insti- 
tuted under  Code  1886,  pt.  3,  tit.  2,  c.  14, 
and  which  does  not  meet  its  requirements 
as  to  parties  and  procedure,  will  not  lie. 
State  V.  Elliott,  23  So.  43,  117  Ala.  173. 

§  18.  Jurisdiction. 

As  to  appellate  jurisdiction  of  cases  in- 
%'olving  title  to  office,  see  the  title 
COURTS.  As  to  jurisdiction  o^  courts 
of  general  or  original  jurisdiction,  see  the 
title  COURTS.  As  to  originil  jurisdiction 
of  appelate  courts,  see  the  title  COURTS. 
As  to  power  of  courts  of  general  jurisdic- 
tion to  try  title  to  office,  see  the  title 
COURTS. 

City  Courts. — Under  the  act  creating 
the  city  court  of  Eufaula,  that  court  has 
jurisdiction  of  a  proceeding  in  the  nature 
of  a  quo  warranto  sued  out  on  the  rela- 
tion of  a  private  person  to  test  defend- 
ant's right  to  the  office  of  solicitor  of  Bar* 
hour  county.    Lee  v.  State,  49  Ala.  43. 

§  14.  Venue.  ^ 

Officer  Not  a  Resident  of  County. — 
It  is  no*  objection  to  the  jurisdiction  of 
the  court  to  try  title  to  the  office  of  solici- 
tor of  the  county  that  he  is  not  a  resident 
of  the  county.    Lee  v.  State,  49  Ala.  43. 

f  15.  Parties  Plainti£f  or  Petitioners. 

As  to  persons  entitled  to  relief,  see  ante, 
"Persons  Entitled  to  Relief,"  §  10. 

PnbUc  Officers.— Under  Act  1843,  the  so- 
licitor of  the  circuit  was  authorized  to  in- 
stitute proceedings  to  have  a  declaration 
of  forfeiture  against  a  private  corporation 
only  at  the  instance  of  and  in  behalf  of 
the  state,  and  hence  could  not  institute 
such  proceedings  except  on  the  direction 
of  the  attorney  general  or  a  legislature. 


Tuscaloosa  Scientific  &  Art  Ass'n  v.  State, 
58  Ala.  54. 

Private  Persons. — Formerly  it  was  held 
th^t  informations  in  the  nature  of  quo 
warranto  could  properly  be  filed  ex  officio, 
only  by  the  attorney  general,  he  being  the 
representative  of  the  state.  Burnett  v. 
Town  Council,  30  Ala.  66;  State  v,  Moore, 
19  Ala.  514. 

The  right  of  a  private  citizen  to  file  an 
information  in  the  nature  of  quo  warranto 
to  vacate  the  charter  of  a  municipal  cor- 
poration on  account  of  the  passage  of  an 
unauthorized '  ordinance  can  not  be  sus- 
tained on  any  principle  of  the  common 
law,  nor  under  Opde,  §  2654,  giving  a 
right  of  action  in  case  any  "association  or 
number  of  persons  act  within  this  state 
as  a  corporation  without  bein'g  duly  in- 
corporated, or  where  any  public  officer  has 
done  any  act  by  which  he  forfeits  his  of- 
fice." State  V.  Town  Council  of  Cahaba, 
30  Ala.  66. 

An  information  in  the  nature  of  a  quo 
warranto  can  not  be  filed  on  the  relation 
of  a  private  citizen,  to  vacate  the  charter 
of  a  municipal  corporation  on  account  of 
the  passage  of  an  unauthorized  ordinance 
fixing  the  price  of  a  license  for  retailing 
spirituous  liquors  at  $1,000.  State  v.  Town 
Council  of  Cahaba,  30  Ala.  66,  cited  in 
note  in  21  L.  R.  A.,  N.  S.,  688. 

An  information  in  the  nature  of  a  quo 
warranto  will  lie  against  a  corporation  at 
the  relation  of  a  private  person  in  the 
name  of  the  attorney  general.  Tuscaloosa 
Scientific  &  Art  Ass'n  v.  State,  58  Ala.  54.. 

Later  it  is  held  that  it  is  no  objection 
that  proceedings  in  the  nature  of  quo 
warranto  to  inquire  into  respondent's  right 
to  hold  a  public  office  are  brought  on  the 
relation  of  a  private  person.  Jackson  t/. 
Tillman,  42  So.  61,  143  Ala.  145.  See  Mont- 
gomery V,  Bnslen,  107  Ala.  372,  18  So. 
157. 

Joinder. — Under  the  express  provisions 
of  Code  1896,  §  3426,  an  informant  in  quo 
warranto  must  join  as  plaintiff  with  the 
state.  West  End  r.  State,  36  So.  423,  138 
Ala.  295. 

Where  a  petition  for  a  writ  of  quo  war- 
ranto recited:  "Your  petitioner  and  re- 
lator, the  state  of  Alabama,  by  the  rela- 
tion of  H.,  respectfully  represents,"  etc., 
it  sufficiently  appeared  therefrom  that  pe- 
titioner was  joined   with   the   state   as   a 
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party  plaintiff,  as  required  by  Code  1896, 
§  3426.  State  v.  Kitchens,  41  So.  871,  148 
Ala.  385.  , 

f  16.  Parties  Defendant  or  Respondents'. 

Corporations. — Under  the  direct  provi- 
sions of  Code  1907,  §  5456,  the  purported 
corporation  may  be  made  a  party  to  quo 
warranto  brought  against  persons  acting 
as  a  corporation,  but  without  a  corporate 
franchise.  Floyd  ,v.  Baker,  177  Ala.  169, 
59  So.  280. 

In  an  action  in  the  name  of  the  state 
under  Code,  §  3176,  to  prevent  defendants 
from  acting  as  a  corporation  without  be- 
ing duly  incorporated,  the  alleged  corpo- 
ration is  not  a  necessary  party.  State  v, 
Webb,  97  Ala.  Ill,  12  So.  377: 

Stockholders. — Where  an  action  for  act- 
ing as  a  corporation  without  being  incor- 
porated is  brought  against  the  officers  of 
an  alleged  corporation,  as  individuals,  al- 
leging that  their  unknown  and  nonresident 
associates  are  too  numerous  to  be  brought 
into  the  record,  the  information  does  not 
show  that  there  are  other  stockholders 
who  should  be  made  parties  defendant, 
the  corporation  being  a  voluntary  asso- 
ciation, whose  interests  are  presumed  to 
be  fairly  represented  by  defendants. 
State  V.  Webb,  97  Ala.  Ill,  12  So.  377. 

Joinder. — In  quo  warranto  against  the 
officers  of  a  purported  municipal  corpo- 
ration all  the  inhabitants  of  the  town 
need  not  be  joined  as  parties  defendant. 
West  End  v.  State,  36  So.  423,  138  Ala. 
»95. 

§  17.  Leave  ol  Court  or  Order  to  Sue. 

Necessity. — In  a  proceeding  on  infor- 
mation in  the  nature  of  a  quo  warranto, 
It  is  not  necessary  to  obtain  a  fiat  for 
the  issuance  of  an  alternative  writ  before 
filing  the  petition  on  information.  New- 
man V.  State  (Ala.),  39  So.  648. 

It  is  not  necessary  for  the  relator  to 
ebtain  permission  of  court  before  prose- 
cuting a  proceeding  in  the  nature  of  a 
4UO  warranto  for  the  dissolution  of  a 
corporation.  Capital  City  Water  Co.  v. 
State,  105  Ala.  406,   18   So.  62. 

}  18.  Pleading. 

See  generally,  the  title  PLEADING. 

Information. — An  information  in  a  quo 
warranto  proceeding,  charging  respond- 
ent  in   general    terms    with    usurping   a 


public  office,  is  sufficient.     Frost  v,  Sttte, 
45    So.   203,   153    Ala.   654. 

Under  Code  1896,  §  3428,  requiring  the 
complaint  in  a  quo  warranto  proceeding 
to  concisely  and  clearly  set  forth  the  act 
or  omission  complained  of,  the  informa- 
tion in  such  a  proceeding  is  a  pleading, 
and  as  such  is  subject  to  demurrer  for 
failure  to  comply  with  statutory  require- 
ments, whether  the  proceeding  be  to  oust 
usurpation  or  to  forfeit  a  charter.  Louis- 
ville, etc.,  R.  Co.  V.  Gray,  154  Ala.  156, 
45  So.  296. 

An  information  to  oust  a  foreign  rail- 
way corporation  from  exercising:  a  fran- 
chise, and  charging  its  operation  of  a 
railroad  within  the  state  to  be  unlawful, 
was  not  defective  for  not  allegring  that 
the  corporation  was  without  power  un- 
der its  charter  to  operate  a  road  in  the 
state,  or  that  it  had  not  complied  with 
the  domestic  laws  authorizing  foreign 
corporations  to  do  business  in  the  state. 
Louisville  &  N.  R.  Co.  r.  Sute,  45  So. 
296,    154   Ala.   156. 

It  is  not  necessary  that  the  informa- 
tion be  sworn  to  in  proceedings  in  the 
nature  of  quo  warranto  to  inquire  into 
respondent's  right  to  a  public  office. 
Jackson  v.  Tillman,  42  So.  61,  .143  Ala. 
145. 

An  information  in  quo  warranto,  which 
is  defective  for  want  of  the  joinder  of 
\.\tt  informant  as  plaintiff,  is  nevertheless 
sufficient  to  begin  the  suit  when  filed. 
West  End  v.  State,  36  So.  423,  138  Ala, 
295. 

Complaint  or  Petition* — It  was  within 
the  legislative  power  to  enact  Code  1896, 
§  3428,  requiring  the  complaint  in  a  quo 
warranto  proceeding  to  concisely  and 
clearly  set  forth  the  act  or  omission  com- 
plained of.  Louisville,  etc.,  R.  Co.  t. 
Gray,  154  Ala.   156,  45  So.  296. 

In  quo  warranto  no  complaint  other 
than  the  information  is  necessary.  The 
information  takes  the  place  of  a  com- 
plaint. West  End  v.  O'Lcary,  138  Ala, 
295,  36  So.  423. 

Under  Code  1896,  §  3428,  quo  warranto 
is  a  civil  action,  and  the  complaint  must 
aver  the  act  or  omission  complained  of 
concisely  and  clearly,  and  if  faulty  in  that 
respect  it  is  demurrable.  State  t/.  Mat- 
thews,  45   So.   307,   153  Ala.   646. 

The  relation  or  complaint  in  an  action 
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in  the  nature  of  quo  warranto  (Rev. 
Code,  §§  3082-3100)  should  set  out  the 
facts  constituting  relator's  title  to  the 
office  claimedp  and  specify  the  objection 
to  the  defendants'  title;  and  an  averment 
that  defendants  are  unlawfully  holding 
the  offices,  specifying  particular  acts, 
when  in  fact  they  have  no  lawful  right, 
is  a  sufficient  averment  that  they  have 
usurped  the  offices.  State  v.  Price,  50 
Ala.  568. 

An  averment  that  defendant  "for  the 
space  of  one  week  or  more  last  past  has 
used,  and  does  still  use,  the  liberties  and 
franchises  of  said  office,  in  violation  of 
existing  laws  of  the  state,"  is  a  sufficient 
averment  that  he  has  usurped  the  office. 
Lee  r.  State,  49  Ala.  43. 

Under  Code  1896,  §  3428,  requiring  the 
complaint  in  a  quo  warranto  proceeding 
to  concisely  and  clearly  set  forth  the  act 
or  omission  complained  of,  an  informa- 
tion charging  alternatively  in  the  same 
count  several  acts  of  usurpation  of  a 
franchise,  and  confusing  and  obscure  as 
to  the  ground  on  which  relator  bases  his 
cause  of  action,  is  demurrable,  though  it 
is  permissible  to  state  different  grounds 
in  the  same  information,  if  stated  in  sep- 
arate counts  or  paragraphs.  Louisville, 
etc.,  R.  Co.  V,  Gray,  154  Ala.  156,  45  So. 
296. 

Code  1896,  §  3420,  subd.  1,  provides 
that  an  action  may  be  brought  in  the 
name  of  the  state  when  any  person 
usurps,  intrudes  into,  or  unlawfully  holds 
or  exercises  any  public  office.  Held,  that 
a  petition  charging  that  respondent  had 
usurped,  intruded  into  and  unlawfully 
held  without  warrant  or  authority  of  law 
a  certain  office,  and  claimed  to  be  clothed 
with  the  powers,  etc.,  of  such  office,  was 
sufficient  Jackson  v,  Tillman,  42  So.  61, 
143  Ala.  145. 

A  complaint  in  an  action  to  try  title 
to  public  office  and  declare  relator  enti- 
tled thereto,  which  alleges  that  defend- 
ant ustui>s,  unlawfully  holds,  and  exer- 
cises the  office,  states  a  cause  of  action 
under  Civ.  Code  1896,  §  3420,  providing 
that  an  action  may  be  brought  against 
amy  person  usurping,  intruding  into,  or 
unlawfully  holding  or  exercising  any 
public  office,  but  not  under  section  3428, 
providing  for  the  rendition  of  judgment 
determining  the  party  entitled  to  the  of- 


fice, since  the  complaint,  before  such  re- 
lief can  be  awarded,  must  set  out  the 
facts  on  which  relator  relies  to  sustain 
his  title  to  the  office  and  specify  the  ob- 
jections intended  to  be  made  to  the  title 
of  defendant.  Ham  v.  State,  47  So.  126, 
156    Ala.    645. 

Plea  or  Answer.— Code  1896,  §  3420, 
subd.  1,  provides  that  an  action  may  be 
brought  in  the  name  of  the  state  when 
any  person  usurps,  intrudes  into,  or  un- 
lawfully holds  or  exercises  any  public 
office.  Held,  that  in  proceedings  in  the 
nature  of  quo  warranto  to  determine  re- 
spondent's right  to  a  public  office  an  an- 
swer to  the  effect  that  he  was  discharg- 
ing the  duties  of  the  office,  and  as  au- 
thority would  show  a  commission  issued 
by  the  Governor  and  approved  by  the 
Secretary  of  State,  was  insufficient,  as 
the  burden  was  on  respondent  to  show 
the  Governor's  authority.  Jackson  v. 
Tillman,   42    So.   61,    143    Ala.    145. 

In  an  action  in  the  name  of  the  state, 
on  the  information  of  an  individual,  to 
try  the  title  of  defendant;  to  the  office 
of  mayor  of  a  town,  and  to  oust  him 
from  office  and  declare  relator  entitled 
thereto,  an  answer  which,  after  admitting 
that  the  relator  and  defendant  were  can- 
didates, alleges  that  a  primary  election 
had  been  previously  held  in  the  town  for 
the  election  of  a  nominee  for  the  office, 
that  defendant  and  relator  were  candi- 
dates and  agreed  to  abide  by  the  result' 
of  the  same,  and  that  in  the  primary  de- 
fendant was  elected  as  nominee,  is  prop- 
erly stricken  as  frivolous  and  irrelevant. 
Ham  V.  State,  47  So.  126,  156  Ala.  645. 

While  a  general  denial  may  be  gener- 
ally insufficient  in  quo  warranto,  where 
a  complaint  in  quo  warranto  to  annul 
the  charter  of  a  corporation  sets  up  all 
the  facts  showing  the  incorporation  and 
the  circumstances  and  facts  rendering  it 
illegal,  a  general  denial  is  proper.  State 
V.  Citizens'  Light  &  Power  Co.,  172  Ala. 
232,  55   So.  193. 

In  proceedings  to  oust  a  foreign  rail- 
way company  from  exercising  a  franchise 
and  charging  its  operation  of  a  railroad 
within  the  state  to  be  unlawful,  the  ques- 
tion whether  such  corporation  having 
charter  power  from  a  foreign  state  to 
operate  a  railroad  in  another  state  may 
do  so  without  charter  power  from  such 
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other  state  should  be  raised  by  answer  to 
the  writ  Louisville  &  N.  R.  Co.  v.  State, 
45  So.  296,  154  Ala.  156. 

In  quo  warranto  denials  of  each  and 
every  allegation  contained  in  the  infor- 
mation and  a  short  plea  of  the  general 
issue  do  not  answer  the  information  nor 
constitute  a  return  to  the  writ.  West 
End  V.  State,  36  So.  423,  138  Ala.  295. 

In  quo  warranto  against  a  purported 
municipal  corporation  and  its  officers,  a 
plea  that  the  corporation  was  regularly 
incorporated  by  the  judge  of  probate  on 
a  certain  date,  and  making  the  order  of 
the  judge  of  probate  a  part  of  the  plea, 
is  demurrable,  as  not  constituting  a  re- 
turn to  the  writ,  and  not  setting  out 
facts  showing  the  incorporation.  West 
End  V.  State,  36  So.  423,  138  Ala.  295. 

In  quo  warranto  to  oust  a  board  of 
dispensary  commissioners  from  the  exer- 
cise of  their  alleged  powers,  in  that  the 
act  creating  the  board  was  unconstitu- 
tional, pleas  by  which  the  commissioners 
denied  each  and  every  allegation  in  the 
information,  ahd  alleged  that  in  doing 
the  acts  complained  of  they  were  acting 
by  virtue  of  the  authority  contained  in 
a  certain  act,  constituted  no  answer  to 
the  writ,  and  were  demurrable.  Newman 
V.  ^tate  (Ala.),  39  So.  648. 

Replication  or  Reply  and  Subsequent 
Pleading!. — Where  the  answer  to  a  peti- 
tion in  a  quo  warranto  proceeding  charg- 
ing respondent  with  usurping  a  public 
office  set  up  that  he  was  elected  to  the 
office  and  received  a  certificate  of  his 
election,  the  replication  averring  respond- 
ent's ineligibility  because  he  was  not  a 
qualified  voter  was  in  accord  with  the 
general  averment  of  usurpation,  and  the 
doctrine  of  departure  is  inapplicable 
thereto.  Frost  v.  State,  45  So.  203,  153 
Ala.  654. 

Demurrer. — In  a  statutory  proceeding 
in  the  nature  of  quo  warranto  (Rev. 
Code,  §§  3082-3100),  if  the  relator  him- 
self claims  the  office  alleged  to  have  been 
usurped  by  the  defendant,  his  averments 
of  title  in  himself,  if  defective  or  insuffi- 
cient on  their  face,  are  liable  to  de- 
murrer; but  the  sustaining  of  such  de- 
murrer does  not  affect  the  judgment 
which  ought  to  be  rendered  against  the 
defendant,    if    the    averments    as    to    his 


usurpation  are  sustained.  State  v.  Price, 
50  Ala.  568. 

Amended  and  Supplemental  Pleadmgi. 

— ^The  amendment  of  an  information  in 
quo  warranto  by  the  insertion  of  the 
name  of  the  informant  as  plaintiff  is  au- 
thorized by  the  statutes  authorizing 
amendment 9  in  general.  West  End  r. 
State,   36   So.   423,    138   Ala.  295. 

§  19.  Evidence. 

See  generally,  the  title  EVIDENCE. 
Presumptions  and  Burden  of  Prooi— 

In  proceedings  by  information  in  the  na- 
ture of  quo  warranto,  under  the  statute 
(Code,  §  3429),  where  the  respondent  ad- 
mits that  he  is  holding  the  office  and 
exercising  its  duties,  the  burden  is  upon 
him  to  show  by  what  authority  he  holds 
the  office,  and  that  he  is  in  the  rightful 
exercise  of  its  duties  and  powers.  State 
V,   Foster,  30  So.  477,   130  Ala.  154. 

Where  an  application  for  quo  warranto 
to  determine  the  right  to  membership  in 
a  city  board  of  education  showed  that 
relators  were  lawfully  members  of  the 
board  on  March  3,  1908,  when  the  city 
elected  to  reorganize  under  Act  Aug.  13, 
1907  (Gen.  Laws  1907,  p.  790),  known  as 
the  "Municipal  Code  Act,"  providing  for 
the  government  of  cities,  and  when  re- 
spondents were  elected  by  the  city  coun- 
cil, and  the  return  did  not  show  the 
terms  and  expiration  of  terms,  the  court 
was  authorized  to  assume  that  relators' 
term  had  not  expired  when  respondents 
were  elected.  Moore  v.  Waldrop,  15* 
Ala.  86,  48  So.  394. 

Act  Aug.  13,  1907  (Gen.  Laws  1907, 
p.  892),  known  as  the  "Municipal  Code 
Act,"  relating  to  the  organization  and 
government  of  cities,  provides  in  § 
199  that  the  then  existing  officers  of  the 
city  shall  continue  to  hold  office  until 
the  time  for  their  term  to  e3q>ire,  etc 
Held,  that  where  an  application  for  quo 
warranto  to  determine  the  right  to  mem- 
bership in  the  board  of  education  showed 
that  relators  were  entitled  to  the  office 
when  respondents  were  elected  and 
averred  that  respondents  had  usurped 
such  office,  the  burden  was  on  respond- 
ents to  show  a  clear  title  to  the  office, 
though  the  application  did  not  aver  the 
precise  date  when  relators  were  elected, 
nor  their  terms  of  office  and  the  date  of 
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expiration  thereof.  State  v,  Waldrop,  48 
So.   394,   158  Ala.   86. 

Where  the  information  in  a  proceed- 
ing by  relation  alleges  that  defendant, 
in  violation  of  Const,  art.  4,  §  17,  pro- 
hibiting one  from  holding  any  "office  of 
profit  under  this  state"  created  by  the 
state  legislature  when  he  was  a  member, 
unless  elected  thereto  by  the  people, 
held  by  appointment  the  office  of  judge 
of  a  police  court  created  by  the  legisla- 
ture when  he  was  a  ^ember,  and  the 
defendant  denies  each  allegation  of  the 
information,  proof  by  the  state  that  the 
defendant  is  holding  an  office  ^f  profit 
under  the  state  throws  on  the  defend- 
ant the  burden  of  showing  that  he  holds 
tiie  same  lawfully.  Montgomery  v,  £ns- 
len,   107   Ala.   373,   18   So.   157. 

Where  one  is  appointed  by  the  gov- 
ernor to  an  office  to  fill  vacancy  duly 
certified  and  caused  by  the  failure  of  the 
person  elected  to  file  a  bond,  the  com- 
mission of  .the  governor  is  conclusive 
evidence  of  title  to  the  office,  until  it 
is  impeached  on  quo  warranto.  *In  that 
proceeding  it  is  only  prima  facie  evi- 
dence, liable  like  other  prima  facie  evi- 
dence, to  be  countervailed.  Ex  parte 
Harris,  52  Ala.   87. 

Admitsibtlity. — In  quo  warranto  to 
oust  a  corporation  of  its  franchise,  evi- 
dence that  part  of  the  property  which 
was  claimed  to  have  been  paid  in  for  the 
capital  stock  was  never  actually  deeded 
to  the  corporation  is  admissible.  Floyd 
r.  Baker,  177  Ala.  169,  59  So.  280. 

In  determining  whether  a  new  corpora- 
tion whose  capital  stock  was  double  that 
of  an  old  corporation  was  a  fraudulent 
scheme  to  increase  the  capital  stock  of 
the  corporation,  in  violation  of  Const. 
1901,  §  234,  prohibiting  a  fictitious  in- 
crease of  the  capital  stock  of  corpora- 
tions, the  real  value  of  the  stock  of  the 
old  corporation,  regardless  of  its  market 
value,  is  to  be  considered.  White  v. 
Citizens'  Light,  etc,  Co.,  172  Ala.  232,  55 
So.   193. 

In  quo  warranto  to  forfeit  the  charter 
of  a  corporation  alleged  to  have  been 
created  for  the  sole  purpose  of  accom- 
plishing a  fictitious  increase  of  the  cap- 
ital stock  of  an  old  corporation,  by  is- 
suing to  stockholders  of  the  old  corpora- 
tion  two  shares  in  the  new  corporation 


for  every  share  owned  by  them  in  the  old 
corporation,  the  issue  being  as  to  whether 
one  share  in  the  old  corporation  was 
worth  two  shares  in  the  new,  evidence 
as  to  the  actual  or  market  value  of  the 
shares  of  the  old  corporation  should  have 
been  confined  to  the  time  of  the  actual 
transfer  of  the  stock,  and  it  was  improper 
to  introduce  evidence  as  to  the  value  of 
such  old  shares  a  year  after  the  trans* 
fer.  Stat^  v.  Citizens'  Light  &  Power 
€o.,  172  Ala.  232,  55  So.  193. 

In  such  case,  the  value  of  the  plants 
assets,  and  franchise  of  the  old  company 
is  admissible  to  determine  the  real  or 
book  value  of  the  stock  as  distinguished 
from  the  market  value.  White  v.  Citi- 
zens' Light,  etc.,  Co.,  172  Ala.  232,  55 
So.   193. 

§  20.  Qoathing  or  Dismissal  before  Hear- 
ing. 

Expiration  of  Term  of  Office.— Where 
the  term  of  the  office  in  dispute  expired 
by  limitation  before  quo  warranto  pro- 
ceedings to  try  the  right  to  the  office 
were  heard,  the  case  was  properly  dis- 
missed. Ham  V,  State,  172  Ala.  239,  54 
So.    996. 

Confessing  Error  and  Dismissal  of 
Suit  by  Private  Relator. — ^Where  pro- 
ceedings for  the  forfeiture  of  a  corpora- 
tion charter  are  brought  by  the  private 
relator,  he  can  not  confess  error  or  dis- 
miss the  suit  without  leave  of  court,  as 
the  proceedings  are  conducted  in  the  in- 
terest of  the  state.  Tuscaloosa  Scientific 
&  Art  Ass'n  v.  State,  58  Ala.  54. 

Failure  to  Give  Security  for  Costs. — A 
motion  to  dismiss  a  quo  warranto  pro- 
ceeding for  failure  of  the  relator  to  give 
security  for  costs  before  commencement 
of  the  proceeding  is  properly  overruled 
when  it  appears  that  relator  subsequently 
gave  the  security,  and  the  clerk  accepted 
and  approved  it,  without  objection  from 
respondent,  and  the  respondent  subse- 
quently filed  demurrers  to  a  motion  to 
quash  the  petition.  Capital  City  Water 
Co.  V.  State,  105  Ala.  406,  18  So.  62. 

§  81.    Sc(^>e  of  Inquiry  and  Powers  of 
Court. 

Reasons  and  Motives  of  Executive  in 
Making  Appointment — In  an  informa- 
tion in  the  nature  of  a  quo  warranto, 
against  an   officer  appointed  by  the   ex- 
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ecutSvis,  the  reasons  and  motives  of  the 
executive  in  making  the  appointment  can 
not  be  inquired  of  when  the  right  exists. 
State  V.  Adams,  2  Stew.  231. 

Notice  to  Apply  for  Local  Act  wider 
Which  Appointment  Is  Made. — In  quo 
warranto,  in  which  defendant's  right  to 
office  was  challenged,  on  the  ground  that 
the  notice  of  intention  to  apply  for  the 
local  act  under  which  defendant  was  ap- 
pointed was  iiisufllicient  to  include  a  pro- 
vision of  that  act,  authorizing  defendant 
to  appoint  a  deputy,  it  was  not  necessary 
to  consider  this  matter,  in  the  absence  of 
any  showing  that  defendant  had  at- 
tempted to  exercise  such  power.  State 
V,  Tunstall,  40  So.  135,  145  Ala.  477. 

Proceedings  on  Incoxporation  of  Town. 
—Under  Code  1896,  §§  2938,  2941,  pro- 
viding that  on  the  filing  of  a  petition, 
which,  under  Acts  1900,  1901,  p.  965, 
amending  Code,  §  2937,  must  be  signed 
by  50  or  more  qualified  electors  residing 
within  the  boundaries  of  the  proposed 
town,  and  who  are  also  householders 
and  freeholders,  the  probate  judge  must 
direct  an  election  to  be  held  to  determine 
whether  the  town  shall  be  incorporated, 
and  when  the  result  is  certified  to  him, 
niust  make  an  order  of  record  that  the 
inhabitants  of  the  town  are  incorporated, 
the  action  of  the  probate  judge  on  the 
petition  is  merely  ministerial,  as  there  is 
no  provision  whereby  he  can  judicially 
ascertain  the  qualifications  of  the  peti- 
tioners, and  does  not  preclude  inquiry 
into  the  validity  of  the  petition  in  a 
proper  and  direct  attack  by  quo  war- 
ranto upon  the  proceedings  for  incor- 
poration. West  End  v.  State,  36  So.  423, 
138  Ala.  295.. 

§  22.   Trial  or  Hearing. 

As  to  right  to  jury  trial,  see  the  title 
JURY. 

Trial  before  Court.— Under  Code  1896, 
§  3424,  providing  that  the  circuit  court 
is  always  open  for  the  trial  of  a  pro- 
ceeding on  information  in  the  nature  of 
a  quo  warranto,  such  a  trial,  whether  held 
in  vacation  or  term  time,  is  before  the 
court,  and  not  before  the  judge.  New- 
man V.  State  (Ala.),  39   So.  648. 

In  a  proceeding  by  quo  warranto,  all 
the  facts  being  admitted  by  the  parties, 
and  there  being  no  conflict  or  dispute 
about  them,  there  is  no  error  in  refusing 


a  trial  by  jury,  since  it  only  remains  for 
the  court  to  pronounce  the  law  on  the 
admitted  facts.    Lee  r.  Locke,  49  Ala.  43. 

§  23.  Scope  and  £xtent  of  Relief. 

Title  to  Office. — Under  the  express  pro- 
vision of  Code  1907,  §  5462,  judgment  in 
a  quo  warranto  proceeding,  in  which  a 
person  appointed  to  office  is  found  to  be 
entitled  thereto,  as  against  a  person  con- 
tinuing in  occupancy  under  a  former  ap- 
pointment, may  be  rendered  adjudging 
the  relator  entitled  to  the  office.  Touart 
V.  State,  173  Ala.  453,  56  So.  21L 

§  24.  Jiylgnient  or  Order  and  Enforce- 
ment Thereof. 
As  to  scope  and  extent  of  relief,  see 
ante,  "Scope  and  Extent  of  Relief,"  §  23. 
•  Time  of  Rendition.^Under  Code  1896, 
§  3424,  in  relation  to  proceedings  in  the 
nature  of  quo  warranto  and  providing 
that  the  court  is  at  all  times  open  for 
the  trial  of  such .  causes  or  the  granting 
of  orders  therein,  a  judgment  of  exclu- 
sion against  respondent  in  quo  warranto 
was  not  void  or  irregular  because  ren- 
dered at  a  time  other  than  during  the 
regular  term  of  the  court.  Jackson  v. 
Tillman,  42  So.  61,  143  Ala.  145. 

A  citation  issued  to  a  bank,  in  a  pro- 
ceeding by  information  in  the  nature  of 
a  quo  warranto,  on  February  21,  1843, 
commanding  it  to  appear  at  a  special 
term  of  the  court,  to  be  held  on  Mon- 
day, the  28th  instant  (the  only  remain- 
ing Monday  in  the  month  being  the  27th 
instant),  and  the  record  recited  that  a 
judgment  was  rendered  by  default,  va- 
cating the  charter  of  the  bank,  on  Mon- 
day, the  29th  of  February.  Held,  that 
the  judgment  could  not  be  sustained. 
Planters'  &  Merchants'  Bank  v.  State,  12 
Ala.  657. 

§  25.  Appeal  and  Error. 

Time  for  Appeal. — Where  a  motion  for 
a  new  trial  in  quo  warranto  was  denied 
April  22,  1905,  and  the  clerk  certified  that 
petitioner,  on  April  25,  1905,  prayed  an 
appeal,  which  was  granted  on  petitioner's 
giving  security  for  costs,  which  was  given 
on  the  same  day,  the  appeal  was  in  time, 
under  Code  1896,  §  3437,  authorizing  ap- 
peals in  quo  warranto  proceedings  within 
10  days  after  judgment,  etc.  State  v. 
Kitchens,  41  So.  871,  148  Ala.  385. 

Under    Code    1896,    §    3437,    providing: 


§§  25-26 
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that  in  quo  warranto  proceedings  an  ap- 
peal may  be  taken  to  the  supreme  court 
within  10  days  after  the  judgment  is 
rendered,  time  is  of  the  essence  of  juris- 
diction, and  an  appeal  not  taken  within 
the  time  prescribed  will  be  dismissed. 
State  V,   Baine,   31   So.   18,   131   Ala.   176. 

Hamiless  Error. — The  information  al- 
leged that  defendant,  in  violation  of 
Const,  art.  4,  §  17,  prohibiting  one  from 
holding  any  ''office  of  profit  under  this 
state"  created  by  the  legislature  of  which 
he  was  a  member,  unless  elected  thereto 
by  the  people,  held  by  appointment  the 
office  of  judge  of  a  police  court  created 
by  the  legislature  of  which  he  was  a 
member.  Defendant  denied  each  allega- 
tion of  the  information.  Held,  that  the 
admission  of  evidence  by  the  state  iden- 
tifying the  defendant  as  a  member  of  the 
legislature  which  created  the  office,  after 
it  had  already  shown  that  he  was  hold- 
ing an  office  of  profit  under  the  state,  if 
error,  was  not  prejudicial  to  the  defend- 
ant Montgomery  v.  Enslen,  107  Ala. 
372,  18  So.   157. 

Taxation  of  Costs. — A  judgment  taxing 
costs  in  part  against  defendant  upon  dis- 
missing quo  warranto  proceedings  is  ap- 
pealable. Ham  V.  State,  172  Ala.  239,  54 
Sa  996. 

I  M.  Costa. 

Security  for  Costs. — A  private  relator 
claiming  an  office  must  give  security  for 
costs.     Lee  v.  State,  49  Ala.  43. 

When  a  qtio  warranto  is  sued  out  on 
the  relation  of  a  person  claiming  a 
comty  office,  against  one  who  is  exercis- 
ing the  duties  thereof  (Revised  Code,  §§ 
3062-3),  it  should  ^ot  be  dismissed,  on 
motion,  because  sectu'ity  for  the  costs 
has  not  been  given;  though  it  might  be 
proper,  according  to  the  common  law 
practice  in  similar  cases,  to  stay  proceed- 


ings,   on    motion,    until    such    security   is 
given.    Lee  v.  Locke,  49  Ala.  43. 

When  an  information  in  the  nature  of 
a  quo  warranto  is  filed  on  the  relation  of 
a  private  person,  he  must  give  security 
for  costs;  and  if  such  security  is  not 
given  before  the  commencement  of  the 
suit,  it  can  not  afterwards  be  supplied. 
Taylor  v.  State,  31  Ala.  383;  Burnett  v. 
Town   Council,  30  Ala.  66. 

The  mere  allowance  of  an  amendment 
of  an  information  in  quo  warranto  by  in- 
serting the  name  of  the  informant  as 
plaintiff  does  not  call  for  new  security 
for  costs,  such  security  having  been  given 
when  the  information  was  filed.  West 
End  V,  State,  36  So.  423,  138  Ala.  295. 

Award  of  Costs.— Code  1907,  §  3662. 
gives  the  successful  party  in  civil  actions 
full  costs,  for  which  judgment  must  be 
rendered  unless  otherwise  directed  by 
law;  and  §  3222  authorizes  apportion- 
ment of  costs  at  the  chancellor's 
discretion.  Chapter  128,  relating  to  statu- 
tory actions  in  the  nature  of  quo  war- 
ranto, treats  the  proceeding  as  an  ordi- 
nary civil  action  at  law  with  respect  to 
costs;  and  §  5468  of  that  chapter  pro- 
vides that,  on  abatement  of  the  action, 
judgment  must  be  rendered  against  the 
informant's  sureties  for  costs.  Held,  that 
upon  dismissal  of  quo  warranto  proceed- 
ings, because  the  term  of  the  office  ex- 
pired pending  trial,  defendant  was  en- 
titled to  full  costs  as  a  matter  of  right, 
and  it  was  error  to  require  each  party  to 
pay  his  own  costs.  Ham  v.  State,  172 
Ala.  239,  54   So.  996. 

Under  the  express  provisions  of  Code 
1896,  §  3432,  where  in  proceedings  in  the 
nature  of  quo  warranto  respondent  has 
been  found  to  unlawfully  hold  the  of- 
fice, judgment  must  be  rendered  exclud- 
ing him,  and  awarding  costs  against  him. 
Tackson  v.  Tillman,  42  So.  61,  143  Ala 
145. 
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RAILROADS. 

L  Control  and  Segulation  in  Oeneral. 

§  1.  In  General. 

§  2.  Power  to  Control  and  Regulate. 

§  3.  License  Fees  and  Taxes. 

§  4.  Supervision  by  Public  Officers. 

§  4  (1)  In  General. 

§f  4  (2)  Enforcement  and  Review  of  Orders. 

DL  Railroad  Oompanies. 

§    5.  Capital  and  Stock. 

§    6.  Officers  and  Agents. 

§    7.  Franchises  and  Powers  in  General. 

§    8.  Amendment  or  Revocation  of  Charters. 

§    9.  Actions  by  or  against  Companies. 

§  10.  Rights  of  Actions  and  Defenses. 

§  11.  Process  and  Appearance. 

n.  PnbUc  Aid. 

§  12.  Acceptance  and  Performance  of  Conditions. 

§  13.  Negotiation  and  Sale  of  Securities. 

§  14.  Liability  of  Railroad  Ccwnpany  for  Interest  on  Securities. 

§  15.  Pa3rment  or  Redemption  of  Securities  by  Railroad  Company. 

[V.  Location  of  Soad,  Termini,  and  Stations. 

§  16.  Termini. 

§  17.  Conflicting  Locations. 

§  18.  Location  and  Establishment  of  Stations. 

§  19.  Removal  or  Abandonment  of  Stations. 

I  Sight  of  Way  and  Other  Interests  in  Land. 

§  20.  Capacity  to  Acquire  and  Hold  Land. 

§  21.  Purposes  for  Which  Land  May  Be  Acquired. 

§  22.  Agreements  as  to  Right  of  Way  or  Use  of  Land. 

§  23.  Conveyances  to  or  for  Railroad  Company. 

§  24.  Extent  of  Way  or  of  Land  Acquired.  • 

§  25.  Title,  Estate,  or  Interest  Acquired. 

§  26.  Priority  of  Rights. 

§  27.  Covenants  and  Conditions  in  Grants. 

§  28.  Use  of  Lands  or  Rights  Acquired. 

§  28  (1)  In  General. 

§  28  (2)  Construction  and  Effect  of   Conveyance  or  License  in 

General. 

§  28  (3)  Permitting  Use  by  Third  Persons. 
§  29.  Rights  in  and  Use  of  Highways  and  Public  Places. 
§  30.  Grant  in  General. 

§  30  (1)  In  General. 

§  30  (2)  Legislative  Grant  or  Authorization. 
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§  30  (3)  Grant  or  Consent  by  Municipal  Authorities. 

§  30  (4)  Conflicting  or  Exclusive  Grants  and  Priority  of  Rights^ 

§  31.  Nature  and  Extent  of  Right. 

§  32. Interference  with  Use. 

§  33.  — ^ —  Remedies  by  and  against  Companies. 

§  34.  Rights  in  and  Use  of  Road  or  Land  of  Other  Railroad. 

§  35.  Conveyances  or  Releases  by  Railroad  Company. 

§  36.  Abandonment  and  Forfeiture  of  Land  or  Rights. 

§  36  (1)  In  General.  ^ 

§  36  (2)  Revocation  or  Forfeiture  of  Grant  of  Rights  in  High* 

ways  and  Public  Places. 

VI.  Oonstruction,  Maintenance,  and  Equipment. 

§  37.  Crossing.  Other  Railroads. 

§  38.  — —  Right  to  Cross.     ,  , 

§  39.  Place,  Mode,  and  Expense  of  Crossing. 

§  40.  Crossing  Highways. 

§  41.  Fences  and  Cattle  Guards. 

§  41   (1)  In  General. 

§  41   (2)  Actions  and  Proceedings  for  Enforcement  of  Rights. 
§  42.  Contracts  for  Construction  or  Repair. 
§  43.  Injuries  from  Construction  or  Maintenance. 

§  44.  Nature  and  Extent  of  Liability. 

§  45.  Actions. 

§  45  (1)  In  General. 

§  45  (2)  Pleading. 

§  45  (3)  Evidence. 

§  45  (4)  Damages. 

§  45  (5)  Trial,  Judgment,  and  Review. 

§  45  (6)  Question  for  Jury. 

§  45  (7)  Injunction. 

Vn.  Sales,  Leases,  Traffic  Oontracts,  and  Oonsolidation. 

§  46.  Constitutional  and  Statutory  Provisions. 

§  47. ^Powers  of  Continuous  or  Connecting  Lines. 

§  48.  Consent  of  Stockholders. 

§  49.  Consent  of  Public  Authorities. 

§  50.  Sales. 

§  51.  Power  to  Buy  or  Sell. 

§  52.  Rights  and  Liabilities  of  Purchasers. 

§  53.  Leases. 

§  54.  Power  to  Make  or  Take  Lease. 

§  55.  Requisites  and  Validity. 

§  56.  Contracts  for  Control,  Operation,  or  Use  of  Railroads  or  Inc 

dental  Facilities. 
§  57.  Consolidation. 
§  58.  Agreements  and  Proceedings. 
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§  59.  Operation  and  Eifect. 

§  60. Rights  and  Liabilities  of  Parties. 

Vm.  Indebtednegs,  Secnrities,  Lien8>  and  Mortgageg. 

(A)  Nature  and  Extent  of  Liabilities. 
§  6L  Borrowing  Money. 

§  62.  Making  and  Issue  of  Bonds. 
§  63.  Liens  for  Public  Aid  Granted. 
§  64.  Mortgages  and  Trust  Deeds. 

§  65. Power  to  Mortgage. 

§  66.  Form,  Requisites,  and  Validity. 

§  67.  Property  and  Funds  Included. 

§  68.  Debts  and  Obligations  Secured. 

§  69.  Priorities  of  Liens  and  Mortgages. 

§  69  (1)  Liens  for  Public  Aid  Granted. 

§  69  (2)  Liens  for  Labor,  Supplies,  or  Advances. 
§  70.  Interest  and  Coupons. 
§  71.  Application  of  Earnings. 
§  72.  Enforcement  of  Liabilities  against  Property. 

§  73.  In  General. 

§  74. Claims  against  Specific  Property. 

(B)  Foreclosure  of  Liens  and  Mortgages. 
§  75.  Rights  of  Action  and  Defenses. 
§  76.  Parties. 

§  71.  Pleading. 

§  78.  Judgment  or  Decree  and  Execution. 

§  79.  Sale. 

§  80.  Reorganization  by  Purchasers. 

§  81.  Disposition  of  Proceeds  and  Surplus. 

§  82.  Fees. 

S.  Keceivers. 

§  83.  Grounds  of  Appointment. 
§  84.  Appointment. 

§  85.  Powers  and  Duties  of  Receivers  as  Affected  by  Leases. 
§  86.  Authority  to  Control  and  Manage  Road,  and  Exercise  Thereof  in 
General. 

X.  Operation. 

(A)  Duty  to  Operate. 

§  87.  Accommodations  and  Facilities  at  Stations. 
§  88.  Injuries  to  Property  from  Operation  of  Road. 

(B)  Statutory,  Municipal,  and  Official  Regulations. 

§  89.  Authority,  Construction,  and  Operation  in  General. 

§  90.  Companies  and  Persons  to  Whom  Applicable. 

§  91.  Employees. 

§  92.  Signals  and  Lookouts. 

§  93.  Crossing  Highways  and  Public  Places. 
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§  94.  Obstructing  Highways. 

§  95.  Offenses  in  Operation  of  Railroads. 

§  95  (1)  Offenses  in  General. 

§  95  (2)  Obstructing  Highways  with  Trains  or  Cars. 

§  95  (3)  Wrecking  or  Obstructing  Trains. 

§  95  (4)  Shooting  at  or  Into  Train. 

§  95  (5)  Indictment,  Information,  or  Complaint. 

§  95  (6)  Question  for  Jury. 

(C)  Companies  and  Persons  Liable  for  Injuries. 
§    96.  Vendors. 

§    97,  Lessees. 

§    98.  Companies  Permitting  Use  of  Road  by  Others. 

§    99.  Consolidated  Roads. 

§  100.  Effect  of  Operation  of  Road  by  Receiver. 

§  101.  Pleading  Ownership  and  Operation. 

§  102.  Evidence  as  to  Ownership  and  Operation. 

§  103.  Presumptions  and  Burden  of  Proof. 

§  104.  Admissibility. 

§  105.  Sufficiency. 

(D)  Injuries  to  Licensees  or  Trespassers  in  General. 
§  106.  Degree  of  Care  in  General. 

§  107.  Injuries  to  Persons  at  Stations. 

§  108.  Injuries  to  Persons  Working  on  or  About  Cars. 

§  109.  Injuries  to  Persons  on  Trains. 

§  110.  Contributory  Negligence  of  Person  Injured. 

§  111.  Willful  or  Wanton  Injury. 

§  112.  Acts  or  Omissions  of  Employees  or  Others. 
1  §  113.  Actions     for  Injuries  to  Licensees  or  Trespassers. 

I  §  113  (1)  Pleading. 

§  113  (2)  Issues,  Proof,  and  Variance. 
I  §  113  (3)  Admissibility  of  Evidence, 

j  §  113  (4)  Questions  for  Jury. 

!  §  113  (5)  Injuries  to  Persons  at  Stations. 

I  §  113  (6)  Removal  of   Trespassers. 

§  113  (7)  Harmless  Error. 

(E)  Accidents  to  Trains. 
§  114.  Defects  in  Engines  or  Cars. 
§  115.  Collision  at  Railroad  Crossings. 

•  §  116.  Obstructions  on  Track  in  General. 
§  117.  Incompetency,  Negligence,  or  Misconduct  of  Employees. 
§  118.'  Wrongful  Acts  of  Third  Persons. 
§  119.  Contributory  Negligence  of  Person  Injured. 
§  120.  Proximate  Cause  of  Injury. 
§  121.  Actions  for  Injuries. 

§  121   (1)  Pleading. 

§  121   (2)  Presumptions  and  Burden  of  Proof. 

§  121   (3)  Sufficiency  of  Evidence. 
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§  121  (4)  Damages.  v  ' 

§  121   (5)  Questions  for  Jury. 

§  121   (6)  Instructions. 

§  121  (7)  Appeal  and  Error. 
(F)  Accidents  at  Crossings, 

§  122.  Mutual  Rights  and  Duties  at  Public  Crossings. 

§  123.  Mutual  Rights  and  Duties  at  Places  Not  Public  Crossings. 

§  124.  Defects  in  Crossings  and  Approaches. 

§  124  (1)  Duty  and  Liability  in  General. 

§  124  (2)  Nature  of  Defect. 
§  125.  Obstructions  at  Crossings. 
§  126.  Frightening  Animals.       . 
§  127.  Mode  of  Running  at  Crossings. 
§  128.  Lights,  Signals,  and  Lookouts  from  Trains  or  Cars. 

§  129.  In  General. 

§  130.  Violations  of  Statutes  or  Ordinances. 

§  131.  Rate  of  Speed 

§  132.  In  General. 

§  133. Violations  of  Statutes  or  Ordinances. 

§  134.  Precautions  as  to  Persons  Seen  at  or  Near  Crossing. 
§  135.  Contributory  Negligence  of  Person  Injured. 

§  136.  Care  in  Going  on  or  Near  Tracks  in  General. 

§  137.  Care  Required  of  Persons  under  Disability. 

§  138.  Use  of  Defective  or  Obstructed  Crowing*. 

§  139.  Duty  to  Stop,  Look,  and  Listen. 

§  139  (1)  In  General. 

§  139  (2)  Opportunity  to  See  or  Hear  Train. 

§  139  (3)  Time  of  Running  of  Trains. 

§  139  (4)  Time  and  Place  for  Looking  and  Listening. 

§  139  (5)  After  Passing  of  Train. 

§  140.  Duty  Where  View  or  Hearing  Obstructed. 

§  141., Effect  of  Directions  of  Railroad  Employees. 

§  142.  Crossing  Near  Approaching  Trains  or  Cars. 

§  143.  Acts  in  Emergencies. 

§  144.  Effect,  in  General. 

§  145.  Proximate  Cause  of  Injury. 

§  146.  Injury  Avoidable  Notwithstanding!  Contributory  Negligence. 

§  147.  Willful  or  Wanton  Acts  and  Gross  Negligence. 

§  148.  Actions  for  Injuries. 

§  149.  — —  Pleading. 

§  149  ( 1 )  Form  and  Sufficiency  of  Allegations  in  General. 

§  149  (2)  Character  and  Description  of  Crossing. 

§  149  (3)  Defects  and  Obstructions  at  Crossings. 

§  149  (4)  Management  of  Locomotives,  Trains,  or  Cars  in 

General. 

§  149  (5)  Violation  of  Statutes  or  Ordinances. 

§  149  (6)  Proximate  Cause  of  Injury. 
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49  (7)  Negativing  Contributory  Negligence. 

49  (8)  Willful  or  Wanton  Acts  and  Gross  Negligence. 

Issues,  Proof,  and  Variance. 


50  (1)  Issues  Raised  by  Pleading  in  General. 
50  (2)  Evidence  Admissible  under  Pleadings. 
50  (3)  Variance  between  Allegations  and  Proof. 

— »  Presumptions  and  Burden  of  Proof. 

Admissibility  of  Evidence. 


52  (1)  In  General. 

52  (2)  Similar  Facts  and  Transactions. 

53  (3)  Conditions  after  and  Precautions  against  Recurrence 

of  Injury. 

52  (4)  Character  and  Description  of  Crossing. 

52  (5)  Defects   or  Obstructions  at  Crossings. 

52  (6)  Signals  from  Trains. 

52  (7)  Rate  of  Speed. 

52  (8)  Contributory  Negligence. 

Sufficiency  of  Evidence. 


53  (1)  In  General. 

53  (2)  Place  of  Accident  and  Cause  of  Injury. 

53  (3)  Contributory  Negligence. 

53  (4)  Willful  or  Wanton  Acts  and  Gross  Negligence. 

Question  for  Jury. 

54  (1)  In  General. 

54  (2)  Methods  of  Moving  Train. 

54  (3)  Rate  of  Speed. 

54  (4)  Precautions  as  to  Persons  Seen  at  or  Near  Cross- 
ing. 

54  (5)  Use  by  Person  Injured  of  Defective  Crossing. 

54  (6)  Duty  of  Person  Injured  to  Stop,  Look,  and  Listea 

54  (7)  Duty  to  Stop  or  to  Go  Ahead  of  Vehicle  to  Lool 
and  Listen. 

54  (8)  Reliance  on  Precautions  on  Part  of  Railroad  Com^ 
pany. 

54     (9)  Acts  in  Emergencies. 

54  (10)  Proximate  Cause  of  Injury. 

54  (11)  Injury  Avoidable  Notwithstanding  Contributor) 
Negligence. 

54  (12)  Willful,  Wanton,  or  Gross  Negligence. 

Instructions. 

(1)  Form  and  Sufficiency  in  General. 

(2)  Conformity  to  Pleading  and  Issues. 

(3)  Defects  and  Obstructions  at  Crossings. 

(4)  Signals  from  Trains  or  Cars. 

(5)  Precautions  as  to  Persons  Seen  at  or  Near  Crossing 

(6)  Contributory  Negligence. 
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§  155     (7)  Reliance  on  Precautions  on  Part  of  Railroad  Com- 
pany. 

§  155     (8)  Proximate  Cause  of  Injury. 

§  155     (9)  Injury    Avoidable    Notwithstanding    Contributory 

Negligence. 

§  155  (10)  Willful,  Wanton,  or  Gross  Negligence,  and  Unau- 
thorized Acts  of  En^loyees. 

§  156.  Appeal  and  Error. 

(G)  Injuries  to  Persons  on  or  Near  Tracks. 
§  157.  Right  to  Go  on  or  Near  Track. 
§  158.  In  General. 

§  158  (1)  In  General. 

§  158  (2)  Tracks  on  or  Crossing  Streets  or  Highways. 
§  159. — —  Customary  Use  of  Track. 
§  160.  Care  Required  in  General. 
§  161.  Care  Required  as^o  Licensees. 
§  162.  Care  Required  as  to  Trespassers. 

§  162  (1)  In  General. 

§  162  (2)  Children. 
§  163.  Frightening  Animals  Near  Railroad. 

§  163  (1)  In  General. 

§  163  (2)  By  Noise,  or  Escape  of  Steam. 
§  164.  Defects  in  Roadbed  or  Tracks. 
§  165.  Derailment  of  Trains. 
§  166.  Articles  Projecting  from  Trains. 
§  167.  Mode  of  Running  Trains  or  Cars. 
§  168.  Signals  and  Lookouts. 

§  169.  In  General. 

§  170.  Violations  of  Statutes  or  Ordinances. 

§  171.  Persons  Entitled  to  Benefit  of  Signals  and  Lookouts. 

§  172.  Places  for  Giving  Signals  or  Keeping  Lookout. 

§  173.  Rate  of  Speed. 

§  174.  In  General. 

§  175.  Violations  of  Statutes  or  Ordinances. 

§  176.  Means  of  Controlling  Trains. 

§  177.  Precautions  as  to  Persons  Seen  On  or  Near  Track. 

§  178.  In  General. 

§  179.  — —  Right  to  Presume  That  Person  V\fill  Leave  Track  or 

Avoid  Danger. 

§  180.  Children. 

§  181.  Infirm  or  Helpless  Persons. 

§  182.  Contributory  Negligence  of  Person  Injured. 

183.  Care  Required  of  Persons  on  or  Near  Tracks  in  General. 

§  183  (1)  Care  Required  in  General. 

§  183  (2)  Care  Required  of  Licensees. 

§  183  (3)  Use  of  Track  in  General. 

§  183  (4)  Crossing  Trestles  or  Bridges. 
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§  183  (5)  Passing  between  Cars. 
§  184.  Care  Required  of  Children  and  Others  under  Disability. 

§  184  (1)  Children. 
'^  §  184  (2)  Persons  under  Physical  Disability. 

§  185.  Failure  to  Look  or  Listen  for  Approaching  Train. 

§  185  (1)  In  General. 

§  185  (2)  As  Affected  by  Right  to  Go  on  Track, 

§  185  (3)  Opportunity  to  See  or  Hear  Train. 

§  185  (4)  Attention  Attracted  by  Other  Trains  or  Cars. 

§  186.  Knowledge  of  Dafiger. 

§  187.  Acts  in  Emergencies. 

§  188.  Effect  in  General. 

§  189.  Proximate  Cause  of  Injury. 

§  190.  Injury  Avoidable  Notwithstanding  Contributory  Negligence. 

§  191.  Willful  or  Wanton  Acts  and  Gross  Negligence. 

§  191   (1)  In  General.      ^ 

§  191   (2)  Rate  of  Speed,  and  Sigfnals,  Lights,  and  Lookouts. 

§  191   (3)  Precautions  as  to  Persons  Seen  on  or  Near  Track. 
§  192.  Acts  or  Omissions  of  Employees  or  Others. 
§  193.  Actions  for  Injuries. 
§  194.  Pleading. 

§  194  (1)  Form  and  Sufficiency  of  Allegations  in  General. 

§  194  (2)  Right  to  Go  on  or  Near  Track. 

§  194  (3)  Frightening  Animals  Near  Railroad. 

§  194  (4)  Violations  of  Statute  or  Ordinances. 

§  194  (5)  Negativing  Contributory  Negligence. 

§  194  (6)   Injury    Avoidable     Notwithstanding    Contributory 

Negligence  and  Willful  and  Wanton  Acts. 
§  195.  Issues,  Proof,  and  Variance. 

§  195  (1)  Issues  Raised  and  Matters  to  Be  Proved. 

§  195  (2)  Evidence  Admissible  under  Pleadings. 

§  195  (3)  Variance  between  Allegations  and  Proof. 

§  196.  Presumptions  and  Burden  of  Proof. 

^  §  197.  Admissibility  of  Evidence. 

•    §  197  (1)  In  General. 

§  197  (2)  Customary  Use  of  Track. 

§  197  (3)  Condition  of  Track. 

§  197  (4)  Signals  and  Lookouts. 

§  197  (5)  Precautions  as  to  Persons  Seen  on  or  Near  Track 

§  197  (6)  Contributory  Negligence. 
§  198.  Sufficiency  of  Evidence. 

§  198  (1)  In  General. 

§  198  (2)  Signals  and  Lookouts. 

§  198  (3)  Precautions  as  to  Persons  Seen  on  or  Near  Tracli 

§  198  (4)  Contributory  Negligence. 

§  198  (5)  Willful,   Wanton,   or  Unauthorized   Acts   of   Em 

ployees. 


Railroads  293^ 


§  199.  Damages. 

§  200.  Questions  for  Jury. 

§  200  ( 1 )  Signals  and  Lookouts. 

§  200  (2)  Injury  to  Persons  Walking  Near  Track. 

§  200  (3)  Precautions  as  to  Persons  Seen  on  or  Near  Track. 

§  200  (4)  Contributory   Negligence. 

§  200  (5)  Willful,  Wanton,  or  Gross  Negligence. 
§  201. Instructions. 

§  201   (1)  Form  and  Sufficiency  in  General; 

§  201   (2)  Signals  and  Lookouts. 

§  201  (3)  Rate  of  Speed. 

§  201  (4)  Precautions  as  to  Persons  Seen  on  or  Near  Track. 

§  201   (S)  Gjntributory  Negligence. 

§  201  (6)  Injury    Avoidable    Notwithstanding    Contributoiy 

Negligence  and  Willful  or  Wanton  Acts. 
(H)  Injuries  to  Animals  on  or  Near  Tracks, 

§  202.  Care  Required  and  Liability  as  to  Animals  in  General. 

§  203.  Frightening  Animals  Near  Railroad. 

§  204.  Accidents  at  Places  Open  to  Public  in  General. 

§  205.  Requirements  as  ta  Fences  and  Cattle  Guards  in  General. 

§  206.  Defects  in  Fences  or  Cattle  Guards. 

§  207.  Private  Crossings. 

§  208.  Injuries  by  Running  on  Roadbed. 

§  209.  Signals  and  Lookouts. 

§  209  (1)  Failure  to  Give  Signals  in  General. 

§  209  (2)  Duty  to  Keep  Lookout  in  General. 

§  209  (3)  Lights  on  Locomotive. 

§  209  (4)  Place  of  Injury. 
§  210.  Obstruction  of  View. 
§  211.  Operation  of  Trains. 

§  211  (1)  In  General. 

§  211  (2)  Rate  of  Speed. 
§  212.  Care  as  to  Animals  Seen  on  or  Near  Track. 

§  212  (1)  In  General. 

§  212  (2)  Duty  to  Stop^or  Slacken  Speed  in  General. 

§  212  (3)  Animals  -Standing  or  Walking  at  Side  of  or  Ap- 
proaching Track. 

§  212  (4)  Where  Collision  Is  Inevitable. 

§  212  (5)  Stock  Alarms. 
§  213.  Contributory  Negligence  of  Owner. 

§  214.  In  General. 

§  215.  Escape  of  Animals  from  Inclosure  or  Control. 

§  216.  Allowing  Animals  to  Go  at  Large. 

§  217.  Proximate  Cause  of  Injury. 
§  218.  Unauthoitzed  Acts. 
§  219.  Species  of  Animal  Injured. 
§  220.  Notice  of  Claim. 
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§  221. 
§  222. 
§  223. 
§  224. 

§ 
§ 
§ 
§ 
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§  220^  (2)  Presentation. 
220  (2)  Presentation. 
Appraisement  of  Damages. 
Actions  for  Injuries  to  Animals. 
Time  to  Sue  and  Limitations. 

Pleading. 

224  (1)  Form  and  Sufficiency  in  General. 

224  (2)  Time  and  Place  of  Injury. 

224  (3)  Fences  and  Cattle  Guards. 

224  (4)  Injuries  from  Moving  Trains  in  General. 

224  (5)  Signals  and  Lookouts  and  Precautions  as  to  Ani- 

mals Seen  on  or  Near  Track. 
§  224  (6)  Acts   or   Omissions   of   Employees. 

§  225.  Issues,  Proof,  and  Variance. 

§  225  (1)  Evidence  Admissible  under  the  Pleadings. 
§  225  (2)  Matters  to  Be  Proved  under  Pleadings. 

225  (3)  Variance  between  Allegation  and  Proof. 

Presumptions  and  Burden  of  Proof. 

226  (1)  In  General. 
226  (2)  Statutory  Provisions. 
226  (3)  Evidence  Rebutting  Presumption. 
226  (4)  Signals  and  Lookouts,  Rate  of  Speed. 

Admissibility  of  Evidence. 

Sufficiency  of  Evidence. 

228  (1)  In  General.  I 

228  (2)  Signals  and  Lookouts  and  Precautions  as  to  AnimaU 

Seen  on  or  Near  Track. 

Damages. 

Questions  for  Jury. 

230  (1)  In  General.  ! 

230  (2)  Cause  of  Injury  in  General. 

230  (3)   Signals  and  Lookouts  and  Precautions  as  to  Animab 

Seen  on  or  Near  Track. 
230  (4)  Rate  of  Speed. 
230  (5)  Contributory  Negligence.  j 

230  (6)   Proximate  Cause  of  Injury. 
Instructions. 

231  (1)  Form  and  Sufficiency  in  General. 
231   (2)  Conformity  to  Pleadings  and  Issues. 
231   (3)  Presumptions  and  Burden  of  Proof. 
231   (4)   Signals  and  Lookouts  and  Precautions  as  to    Ani 

mals  Seen  on  or  Near  Track. 

Appeal  and  Error. 
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§  232. 
(I)  Fires. 
§  233. 
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Defects  in  and  Management  of  Engines  or  Trains. 
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§  236.  Cdntributory  Negligence  of  Owner  of  Property. 

§  237.  In  General. 

§  238. Combustibles  Near  Railroad. 

§  239.  — — -  Precautions  against  Communication  of  Fire. 

§  240.  Extinguishment  of  Fire. 

§  241.  Proximate  Cause  of  Injury. 

§  242.  Contracts  for  Exemption  from  Liability. 

§  243.  Persons  Entitled  to  Damages. 

§  244.  Actions  for  Injuries  by  Fire. 
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§  250 
§  250 
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§  251 
§251 
§251 
§  251 
§  252.  — 


-  Pleading. 

(1)  Form  and  Sufficiency  of  Allegations  in  General. 

(2)  Acts  of  Agents  or  Employees. 

(3)  Defects  in  and  Management  of  Engines. 

(4)  Proximate  Cause  of  Injury. 

(5)  Plea  or  Answer.      # 

-  Issues,  Proof,  and  Variance. 

-  Presumptions  and  Burden  of  Proof. 

(1)  Initial  Burden  Resting  on  Plaintiff. 

(2)  Presumption  of  Negligence  and  Burden  of  Proof. 

(3)  Evidence  Sufficient  to  Raise  Presumption. 

(4)  Evidence  Sufficient  to  Rebut  Presumption. 

(5)  Defects  in  and  Management  of  Engines. 

-  Admissibility  of  Evidence. 

(1)  In  General. 

(2)  Similar  Facts  and  Transactions. 

(3)  Precautions  against  Recurrence  of  Injury. 

(4)  Defects  in  and  Management  of  Engines 

-  Sufficiency  of  Evidence. 

(1)  In  General. 

(2)  Defects  in  and  Management  of  Engines. 

-  Questions  for  Jury. 

(1)  In  General. 

(2)  Rebutting  Presumption  of  Negligence. 

(3)  Origin  of  Fire. 

(4)  Defects  in  and  Management  of  Engines. 

-  Instructions. 

(1)  Conformity  to  Pleadings,  Issues,  and  Evidence. 

(2)  Presumptions  and  Burden  of  Proof. 

(3)  Defects  in  and  Management  of  Engines. 

(4)  Combustibles  on  Railroad  Property. 

-  Appeal  and  Error. 


Cross  References. 

Sec  generally,  the  titles  CARRIERS;   COMMERCE;   CORPORATIONS;  COUN- 
lES;  EMINENT  DOMAIN;  ESTATES;  MANDAMUS;  MASTER  AND  SERV- 
ST;  MONOPOLIES;  NEGLIGENCE;  PUBLIC  LANDS;  STATES;  STREET 
AILROADS;  TAXATION;  TOWNS;  WITNESSES. 
As  to  regulations  of  carriers,  see  the  title  'CARRIERS;  as  to  regulations  of  com- 
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merce,  see  the  title  COMMERCE;  as  to  matters  applicable  to  corporations  in  gen- 
eral, see  the  title  CORPORATIONS;  as  to  powers  of  states  or  municipalities  to  aid 
railroads  and  liabilities  incurred  by  them  for  that  purpose,  see  the  titles  CfelJNTIES; 
MUNICIPAL  CORPORATIONS;  STATES;  TOWNS;  as  to  grants  of  rigljts  of  way 
through  public  lands,  or  of  public  lands,  in  aid  of  railroads,  see  the  title 'PUBLIC 
LANDS;  as  to  exercise  by  railroad  companies  of  the  power  of  eminent  domain,  and 
rights  and  remedies  of  owners  of  property  taken  Qr  injured,  see  the  title  EMINENT 
DOMAIN;  as  to  railroad  companies  as  employers,  see  the  title  MASTER  AND 
SERVANT;  as  to  carriage  of  passengers  and  goods,  see  the  title  CARRIERS;  as 
to  railroads  in  city  streets,  see  the  title  STREET  RAILROADS;  as  to  taxation  of 
railroads,  see  the  title  TAXATION. 


I.     CONTROL     AND     REGULATION 
IN  GENERAL. 

§  1.  In  General. 

In  the  employment  of  steam  as  a  mo- 
tive power,  railroad  companies  sye  held 
to  the  exercise  of  extraordinary  dili- 
gence— that  degree  of  diligence  which 
very  careful  and  prudent  men  exercise  in 
the  conduct  of  their  own  affairs;  and 
this  requires  that  they  shall  employ  very 
careful  and  prudent  men,  and  that  the 
persons  employed  by  them  shall  exercise 
such  care  and  diligence  as  very  careful 
and  prudent  men  exercise  in  the  con- 
duct of  their  own  private  interests  and 
important  enterprises.  Tanner  v.  Louis- 
ville, etc.,   R.   Co.,  60  Ala.  621. 

"Of  railroads,  Mr.  Justice  Caruthers 
said:  'The  policy  of  our  decisions,  has 
been  so  far  as  consistent  with  the  safety 
of  life  and  property,  to  encourage  and 
protect  the  most  grand  and  useful  im- 
provement of  the  age.  But  the  conse- 
quences of  carelessness  and  want  of  due 
skill  in  their  management  is  so  frightful 
and  appalling,  that  the  most  strict  and 
rigid  rules  of  accountability  must  be  ap- 
plied, where  there  is  any  dereliction  of 
4uty.  Every  reasonable  precaution  must 
be  used,  to  avoid  accidents  and  injury  to 
others,  at  the  peril  of  strict  and  ample 
accountability.  They  enjoy  almost  a  mo- 
nopoly in  the  business  of  common  car- 
riers, wherever  they  exist,  both  as  to 
persons  and  property.  A  necessity  to 
patronize  them  is  imposed  upon  all,  by 
the  circumstances  of  the  times;  all  other 
modes  of  travel  and  transportation  hav- 
ing been  superseded  by  this,  on  account 
of  its  greater  ease  and  astonishing  speed. 
While,  on  the  one  hand,  the  courts  should 
protect  them  with  a  strong  hand  against 
unjust    demands,    and    injuries    to    their 


property,  which  popular  prejudice  may 
favor  or  inflict;  on  the  other,  the  se- 
curity of  life  and  property  requires,  that 
they  should  be  held  to  a  strict  and  skill- 
ful performance  of  all  the  duties  imposed 
on  them  by  law.  All  will  agree,  how- 
ever, that  in  the  management  of  locomo- 
tives and  trains,  so  powerful  for  mischief 
as  well  as  for  good,  the  rules  of  liabil- 
ity for  the  destruction  of  life  or  prop- 
erty should  be  such  as  to  impose  the 
duty  of  very  great  care  and  diligence  on 
the  part  of  those  who  control  them. 
Tanner  v.  Louisville,  etc.,  R.  Co.,  60  Ala. 
621,    634. 

"In  a  note  to  section  133,  1  Rcdf.  ot 
Railways,  is  the  following  forcible  Ian 
guage.  'The  practice  of  allowing  person! 
to  walk  upon  a  railway  track  is  a  vicioni 
one,  and  one  which  would  not  be  toler 
ated  in  any  State  or  country,  where  th( 
railways  are  under  proper  survcillanci 
and  police.  But,  as  it  now  is  in  man] 
parts  of  this  country,  an  engineer  wil 
find  some  upon  his  track  every  mile,  an^ 
in  some  places,  every  few  rods.  If  h^ 
were  required  to  check  the  train  at  ever 
occurrence,  it  would  become  an  intolei 
able  grievance.  If  men  will  insist  upo 
any  thing  so  absurd,  as  to  be  permitte 
to  walk  upon  a  railway  track  at  will,  the 
must  expect,  that  those  who  are  berei 
of  sense,  but  preserve  the  form  of  ht 
manity,  when  they  chance  to  come  int 
the  same  peril,  will  perish;  not  so  muc 
from  their  own  infirmities,  as  from  tt 
absurd  practice  of  those  who  have  n 
such  infirmities.  And  their  destructid 
is  not  so  much  attributable,  perhaps.  < 
the  fault  of  the  railways,  as  to  the  b3 
taste  and  lawlessness  of  public  opinio 
in  making  such  absurd  demands  upon  tl 
indulgence  of  railways.  And,  if  it  I 
urged  that  the  companies  might  enfor 
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their  rigjks,  and  keep  people  off  their 
tracks;  itjwould  be  found,  we  fear,  upon 
trial,  thja  such  arguments  are  unsound. 
The  companies,  probably,  could  not  en- 
force s^h  a  regulation,  in  many  parts 
of  the  country,  without  exciting  a  per- 
plexing and  painful  prejudice  to  such  an 
extent  as  to  endanger  the  safety  of  their 
business.  The  only  effectual  remedy  will 
be  found  in  making  the  act  punishable 
by  fine  and  imprisonment,  as  is  done  in 
England  and  some  of  the  American 
States,  and  in  a  strict  enforcement  of 
the  law  upon  all  offenders/  "  Tanner  v. 
Louisville,  etc.,  R.  Co.,  60  Ala.  621,  636. 

I  2.  Power  to  Control  and  Regulate. 

Even  in  absence  of  Const.  1901,  §  243, 
authorizing  the  Legislature  to  confer  the 
power  of  regulating  the  location  of  rail- 
road depots,  etc.,  it  would  have  such 
power  under  its  general  police  power; 
the  Constitution  not  prohibiting  such 
powers.  Railroad  Comm.  v.  Northern 
Alabama  R.  Co.,  182  Ala.  357,  62  So.  749. 


!8. 


Pees  and  Taxes. 


The  city  of  Anniston  can  impose  by 
ordinance  a  license  tax  of  $100  for  each 
of  two  main  lines  of  railroad  of  one 
company  used  in  connection  with  its  bus- 
iness, running  into  or  through  the  city 
under  its  charter  (Acts  1894-95,  p.  1046), 
which  gives  it  power,  by  ordinance,  to 
hcense,  tax,  and  regulate  all  privileges, 
trades,  and  occupations,  of  all  kinds  and 
classes.  City  of  Anniston  v.  Southern 
Ry.  Co.,  20  So.  915,  112  Ala.  557. 

S  4.  Supervision  by  Public  Officers. 

As  to  location  and  establishment  of 
stations,  see  post,  ''Location  and  Estab- 
lishment of  Stations,"  §  18.  As  to  re- 
moval or  abandonment  of  stations,  see 
post,  "Remdval  or  Abandonment  of  Sta- 
tions." §   19. 

i  4  (1)  In  General. 

• 

Nature  of  Powers  of  Railroad  Com- 
mission.— A  railroad  commission  legally 
constituted  is  an  administrative  body,  and 
not  a  legislative  body  or  a  court,  though 
it  exercises  functions  of  a  judicial  char- 
icter  in  some  instances.  Railroad  Comm. 
V.  Northern  Alabama  R.  Co.,  182  Ala.  357, 
•8  So.  749. 


§  4  (ft)  Enforcement  and  Review  of  Or* 
ders. 

Code  189jS,  §  3480,  giving  the  railroad 
commissioners  general  supervision  over 
railroads,  and  providing  that  they  shall 
keep  themselves  informed  in  regard  to 
their  condition  and  manner  of  operation, 
and  shall  recommend  to  the  railroad  com- 
panies the  adoption  of  such  measures  and 
regulations  as  the  commissioners  deem 
conducive  to  public  safety  and  interest; 
and  section  3494,  authorizing  notice  to 
the  railroad  company  of  what  the  com* 
missioners  deem  necessary  changes,  of 
which  the  commissioners  are  required  to 
report  in  their  annual  report  to  the  Gov- 
ernor— give  no  more  than  advisory  func- 
tions, without  any  power  to  compel 
obedience.  Nashville,  C.  &  St.  L.  Ry. 
Co.  V.  State,  34  So.  401,  137  Ala.  439. 

Review  of  Orders  of  Railroad  Conk- 
mission. — ^The  exercise  of  the  authority 
of  the  railroad  commission  with  refer- 
ence to  the  establishment  or  removal  of 
stations  is  reviewable,  but  its  orders 
with  respect  thereto  will  not  be  reversed 
unless  clearly  erroneous.  Railroad  Comm. 
V.  Northern  Alabama  R.  Co.,  182  Ala. 
357,  62  So.  749. 

Presumption  as  to  ReasonablcneM  oi 
Orders. — ^An  order  of  the  state  railroad 
commission  regulating  depots  is  pre- 
sumptively reasonable,  and  will  not  be 
disturbed  by  the  court  unless  it  is  clearly 
shown  that  it  be  unjust  and  unreason- 
able. Railroad  Comm.  v.  Northern  Ala- 
bama R.   Co.,  182  Ala.  357,  62   So.  749. 

Defenses  to  Enforcement  c4  Commls- 
■ion's  Orders^ — Complainant  railroad 
company  can  not,  in  a  suit  to  enjoin  the 
enforcement  of  an  order  of  the  railroad 
commission  requiring  it  to  use  a  union 
depot  ordered  to  be  constructed  by  the 
K.  Company,  object  that  the  order  is 
not  enforceable  because  the  designated 
location  of  the  depot  includes  a  part  of 
the  street;  that  question  concerning  the 
K.  Company  and  the  public,  and  not 
complainant.  Railroad  Comm.  v.  North- 
ern Alabama  R.  Co.,  182  Ala.  357,  62  So. 
749. 

II.  RAILROAD   COlkTPANIES. 

As  to  consent  of  stockholders  to  trans- 
fer of  road,  see  post,  "Consent  of  Stock- 
holders." §  48. 
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§  6.  Capital  and  Stock. 

Liability   on    Conditional   Subscrifytion. 

— A  railroad  is  not  "finished,"  within  the 
terms  of  a  stock  subscription  note  not 
maturing  until  its  completion,  so  long  as 
its  cars  are  transferred  across  a  river  by 
ferry,  pending  the  completion  of  a  bridge 
contracted  for.  Garnef  v.  Hall,  25  So. 
187,  122  Ala.  221. 

A  railroad  stock  subscription  note 
matured  on  the  decision  of  the  direct- 
ors that  the  road  was  completed,  pub- 
lication in  certain  papers  of  such  decision 
to  be  conclusive  notice  thereof.  Held, 
that  such  decision  and  publication  did  not 
mature  the  note  unless  the  road  was  in 
fact  completed.  Garner  v.  Hall,  25  So. 
187,   122  Ala.   221. 

§  6.  Officers  and  Agents. 

As  to  acts  of  agents  and  employees 
causing  injury  to  licensees  and  trespass- 
ers, see  post,  "Acts  or  Omissions  of  Em- 
ployees or  Others,"  §  112. 

Authority  of  Civil  Engineer  to  Make 
Contracts  for  Company. — Civil  engineers, 
engaged  by  a  railroad  company  to  super- 
vise the  construction  of  track,  are  not 
authorized  to  make  contracts  for  the 
company  in  connection  with  such  con- 
struction work.  Alabama,  etc.,  R.  Co. 
V.  Bush,  182  Ala.  113,  62  <So.  89. 

But  in  Lafayette  R.  Co.  v.  Tucker,  27 
So.  447,  124  Ala.  514,  the  court  held  that 
a  civil  engineer,  who  surveyed  and  staked 
out  the  route  of  a  railroad,  and  who  had 
personal  supervision  of  the  constrtKtion 
of  the  road,  and  authority  to  change  and 
modify  the  grade,  may  bind  the  company 
to  pay  for  extra  work  ordered  by  him  to 
be  done  by  a  sub-contractor  who  has  con- 
tracted to  do  certain  work  according  to 
specification  prepared  by  the  engineer, 
though  he  had  no  actual  authority  to 
contract  for  such  extra  work,  since  such 
authority  will  be  implied  as  within  his 
apparent  authority,  and  is  a  sufficient 
predicate  for  the  introduction  of  evidence 
of  his  acts  and  statements  in  an  action 
against  the  company  for  such  work. 

Authority  of  Freight  Agent  to  Bind 
Company  for  Treatment  of  Horses  by  a 
Veterinary  Surgeonv^In  an  action  by  a 
veterinary  surgeon  against  a  railroad 
company   for   services   rendered  in   treat- 


ing  a  shipment  of  horses,  evidence  held 
not  to  warrant  a  finding  that  a  freigbt 
agent  had  either  express,  apparent,  or  im- 
plied authority  to  bind  the  defendant  on 
such  a  contract.  Hill  v.  Southern  R.  Co^ 
6  Ala.  App.  488,  60  So.  450. 

It  is  not  an  implied  duty  of  a  railroad 
freight     agent     to     have     injured    stock 
treated  by  a  veterinary  surgeon  as  an  m 
cident  of  the  delivery  to  the  consignee 
it  being  his  duty  to  deliver,  and  the  con- 
signee's duty  to  receive,  the  shipment  as 
it  was  when  it  came 'into  his  possession. 
Hill    V.    Southern    R.    Co.,    6    Ala.   App.| 
488,  60  So.  450.     See  also,  Louisville,  etc^  { 
R.  Co.  V.  McKenzie,  5  Ala.  App.  605.  59 
So.  345;   Central^  etc.,  R.  Co.  v.  Montmol* 
len,  145  Ala.  468,  30  So.  820. 

Authority  of   Conductor  to   Discharge 
Brakeman  for  RefnsAl  to  Take  Fireman*!  I 
Place. — ^Where    the   fireman   of  a   freigbt  \ 
train    left   the    train    at    a    small    station,  I 
such  an  emergency  existed  as  made  the  i 
conductor    the    agent    of    the    master  in 
discharging  a  brakeman  who   refused  to 
take  the  fireman's  place.     St.  Louis  k  S. 
F.   R.   Co.  V.   Hunt,   6   Ala.   App.   434.  60 
So.  530. 
§  7.    Franchises  and  Powers  in  General 

As  to  power  to  buy  or  sell  railroad, 
see  post,  "Power  to  Buy  or  Sell,"  §  51. 
As  to  power  to  make  or  take  lease,  see 
post,  "Power  to  Make  or  Take  Lease," 
§  54.  As  to  power  to  mortgage  prop- 
erty, see  post,  "Power  to  Mortgage," 
§  65. 

Engaging  in  Other  Business, — A  cor- 
poration, chartered  to  construct  and  op- 
erate a  railroad  between  certain  specified 
places,  and  to  organize  and  carry  on  i 
banking  business,  has  no  authority  to 
enter  into  a  partnership  with  a  private  in- 
dividual to  purchase  and  run  a  steam- 
boat on  a  river  forming  no  part  of  itj 
route.  Central  R.  &  Banlcing:  Co.  r 
Smith,  76  Ala.  572. 

Power  to  EsUblish  Relief  Fonds  an^ 
Hospitals  for  the  Benefit  of  Sick  and  In 
jured  Employee8.^-The  act  of  a  railwa: 
company  in  assisting  to  org^anize  an< 
maintain  a  relief  and  hospital  department 
whereby  injured  employees  are  furnishei 
medical  treatment,  paid  weekly  benefit 
while  injured,  and  a  stipulated  sum  pai 
to  the  family  of  the  employee  in  case  c 
his  death,  is  not  ultra  vires.     Harrison  i 
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Alabama  Midland  R.  Co.,  40  So.  394,  144 
Ala.  246. 

•  Acquiring  Steamship  L4ne  to  withdraw 
It  from  Business  to  Prevent  Competitioa. 

— The  charter  of  a  railroad  company,  au- 
thorizing it  to  construct  and  operate  a 
road  between  certain  cities,  empowered 
it  to  acquire  and  hold  such  real  property 
as  might  be  necessary  therefor,  and  to 
obtain  any  steamboats,  piers,  wharves, 
and  appurtenances  thereto  that  the  di- 
rectors might  deem  necessary  to  own, 
use,  and  manage  in  connection  with  the 
road.  The  company  executed  certain 
trust  deeds  of  the  lands  occupied  by  such 
railroad  "in  connection  with  said  portion 
o^  said  railroad,  situate  upon  or  lying 
within  the  limits  of  said  cities,"  etc.,  or 
on  the  line  thereof;  and  also  of  "all  de- 
pots, station  houses,  wharves',"  etc.,  "used 
in  connection  with  its  said  railroad,  to- 
gether with  all  steamboats  and  personal 
property  used  or  hereafter  to  be  used  ex- 
clusively in  constructing,  maintaining, 
operating,  or  conducting  the  business  of 
'said  railroad."  Held,  that  the  purchase 
of  property  of  an  opposition  steamship 
line,  not  with  a  view  of  employing  it  in 
<:onnection  with  the  business  of  such  road, 
but  simply  to  withdraw  it  from  business 
to  prevent  competition,  was  unauthor- 
ized.    Morgan  v.   Donovan,   58  Ala.  241. 

•§  8.  Amendment  or  Revocation  oi  Char- 
ters. 

Amendment.  —  Though  a  corporate 
charter  is  a  contract,  within  the  federal 
•constitution  prohibiting  the  impairment 
of  the  obligation  of  contracts,  it  is  sub- 
ject to  the  ordinary  rules  governing  sub- 
sequent modifications  of  contracts,  and 
the  inviolability  of  a  charter  from  im- 
pairment by  legislative  action,  in  the  ab- 
sence of  a  reserved  power  to  revoke  or 
modify  the  charter,  may  be  bargained 
away  by  the  corporation.  Hence,  though 
a  railway  company  was  organized  under 
a  charter  granted  before  the  .adoption  of 
Const.  1875,  art.  14,  subjecting  charters 
to  repeal  or  amendment,  thus  exempting 
^uch  charter  from  modification  by  the 
legrislature  without  the  company's  con- 
sent, the  company  could  enjoy  the  bene- 
fits of  Code  1896,  §§  1170,  1171,  enacted 
after  the  charter  was  granted,  and  au- 
thorizing domestic  railway  companies  to 


contract  for  the  operation  of  their  roads 
by  foreign  companies,  by  accepting  the 
provisions  of  such  article  and  thus  bring- 
ing its  charter  powers  within  legislative 
control,  as  expressly  contemplated  by 
sections  3  and  25  of  the  article.  Louis- 
ville &  N.  R.  Co.  V.  State,  45  So.  206, 
154  Ala.   156. 

Acceptance. — Under  Const.  1875,  art  14, 
§  25,  permitting  a  railway  company  char- 
tered before  the  adoption  of  the  article, 
which  subjects  corporate  charters  to  re- 
peal or  amendment,  to  enjoy  the  benefit 
of  future  legislation  by  "accepting"  the 
provisions  of  the  article,  no  express  or 
formal  acceptance  is  necessary;  and  a 
railway  company  chartered  before  such 
constitution,  by  accepting  the  benefits 
of  Code  1896,  §§  1170,  1171,  enacted  after 
the  charter  was  granted,  and  authoriz- 
ing domestic  railway  companies  to  con- 
tract for  the  operation  of  their  roads  by 
foreign  companies,  brings  itself  within 
said  section  25.  Louisville,  etc.,  R.  Co. 
V.  Gray,  154  Ala.  156,  45  So.  296. 

Acceptance  by  Stockholders. — ^Though, 
where  the  state  has  not  reserved  the 
right  to  amend  a.  corporate  charter,  the 
state  may  neither  restrict  nor  enlarge  the 
powers,  accept  by  the  consent  of  the 
stockholders,  and  in  some  cases  the  con- 
sent of  all  the  stockholders  may  be  nec- 
essary, the  question  whether  stockhold- 
ers have  consented  to  a  change  in  cor- 
porate powers  does  not  depend  alone 
upon  some  affirmative  act  showing  ex- 
press consent;  and  hence,  where  for 
over  30  years  a  railway  company  char- 
tered before  the  adoption  of  Const.  1875, 
art.  14,  subjecting  charters  to  repeal  or 
amendment,  availed  itself  of  the  benefits 
of  Code  1896,  §§  1170.  1171,  enacted  after 
the  charter  was  granted  and  authorizing 
domestic  railway  companies  to  contract 
for  the  operation  of  their  roads  by  for- 
eign companies,  and  no  stockholder  ob- 
jected to  the  arrangement  during  such 
time,  though  the  stockholders  held  reg- 
ular meetings  and  must  have  known  of 
the  arrangement,  sufficient  acceptance  of 
the  provisions  by  the  stockholders  is 
shown.  Louisville,  etc.,  R.  Co.  r.  Gray, 
154  Ala.  156,  45  So.  296. 

The  provision  of  Code  1896,  §  1170,  au- 
thorizing a  domestic  railway  corporation 
to  contract  for  the  operation  of  its  road 
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by  a  foreign  corporation,  etc.,  that  hold- 
ers of  a  majority  in  value  of  the  stock 
of  each  corporation  must  assent  to  the 
arrangement,  is  for  the  benefit  of  the 
stockholders,  who  may  waive  compliance 
therewith,  and  who  only  may  object  to 
noncompliance  therewith;  and  hence,  on 
quo  warranto  to  oust  a  foreign  railway 
corporation  from  the  operation  of  a  do- 
mestic road,  the  state  may  not  object 
that  the  stockholders  of  the  domestic 
company,  which  made  such  a  contract 
with  the  foreign  company,  did  not  give 
the  assent  required  by  such  section.  Louis- 
ville, etc.,  R.  Co.  V,  Gray,  154  Ala.  156, 
45   So.  296.  ' 

§  9.  Actions  by  or  against  Companies. 

As  to  enforcement  of  agreement  to 
convey  right  of  way,  see  post,  "Agree- 
ments as  to  Right  of  Way  or  Use  of 
Land/'  §  22.  As  to  actions  for  injuries 
to  licensees  and  trespassers,  see  post, 
"Actions  for  Injuries  to  Licensees  or 
Trespassers,"  §  113.  As  to  actions  for 
injuries  from  accidents  to  trains,  see 
post,  "Actions  for  Injuries,"  §  121.  As 
to  actions  for  injuries  at  crossings,  see 
post,  "Actions  for  Injuries,"  §  148.  As 
to  actions  for  injuries  to  persons  on  or 
near  track,  see  post,  "Actions  for  In- 
juries," §  193.  As  to  actions  for  in- 
juries to  animals  on  or  near  track,  see 
post,  "Actions  for  Injuries  to  Animals," 
§  222.  As  to  actions  for  injuries  from 
fires,  see  post,  "Persons  Entitled  to 
Damages,"  §  243. 

§    10.  — »-   Rights    of   Actions    and    De- 
fenses. 

Const.  1875,  art.  14,  §  12,  declares  that 
a  corporation  shall  have  the  right  to  sue 
and  be  subject  to  be  sued  like  natural 
persons.  Code,  §  877,  authorizes  the  as- 
signment in  writing  of  claims  against 
railroad  companies  for  injuries  to  prop- 
erty, and  suits  thereon  in  the  name  of 
the  assignee.  Held,  that  Code,  §  877, 
was  not  violative  of  the  constitution; 
the  chose  in  action  assignable  being  a 
claim  for  damages  growing  out  of  al- 
leged breach  of  contract,  and  being  as- 
signable irrespective  of  the  statute. 
Louisville  &  N.  R.  Co.  v.  Landers,  33 
So.  482,   135  Ala.  504. 

{11.  — —  Process  and  Appearance. 
Receivership^ — The    provisions    of    Act 


Feb.  26,  1887,  for  service  of  sumraoni 
where  a  railroad  corporation  has  per^ 
mitted  its  road  to  be  used  by  any  othed 


person  or  corporation,  refer  exclusivelf 
to  cases  in  which  a  railroad  corporatioi\ 
voluntarily  parts  with  possession  of  its 
road,  or  voluntarily  permits  it  to  be  used 
by  a  natural  person  or  another  corpora*' 
tion,  and  therefore  has  no  application  to 
a  case  where  possession  is  given  to  re« 
ceivers.  £x  parte  Charles,  106  Ala.  20\ 
18   So.   73. 

Officers  or  Agents  on  Whom  Service 
May  Be  Made.— Under  Code,  §  2569, 
providing  that;  in  suits  against  railroad 
corporations,  service  of  process  may  be 
made  by  delivering  a  copy  of  the  process 
**to  the  president  or  other  head  thereof," 
or  to  the  "secretary,  cashier,  or  manag- 
ing agent  thereof,*'  a  director  of  a  rail- 
road company  is  not  such  a  head  or  man- 1 
aging  agent  as  to  be  capable  of  receiv- 
ing service  of  summons  in  an  action 
against  the  railroad  company.  Alabama 
&  T.  R.  Co.  V.  Burns,  43  Ala.    169. 

"A  director  of  a  railroad  company  is 
not  such  a  head  or  managing  agent 
thereof,  as  is  intended  by  section  2568  of 
the  Revised  Code.  He  can  attend  to  no 
business  of  the  company  himself.  There 
must  be  enough  of  the  directory  pres- 
ent to  constitute  a  quorum,  and  they 
must  meet  at  a  time  and  place  at  which 
every  other  director  may  attend.  It  is 
only  in  such  a  meeting,  that  he  is  an 
officer  of  the  company.'*  Alabama,  etc^ 
R.  Co.  V,  Burns,  etc.,  Co.,  43  Ala.  169, 
172. 

III.  PUBLIC  AID. 

As  to  priorities,  see  post,  "Priorities 
of  Liens  and  Mortgages,"  §  69. 

§    12.    Acceptance    and    Performance    oi 
Conditions. 

The  Tennessee  &  Coosa  Railroac 
Company,  upon  its  compliance  with  tht 
terms  of  the  act  of  February  17,  1834 
was  entitled  to  the  aid  therein  pro 
vided,  although  it  had  not  complied  wit! 
the  conditions  specified  in  the  act  o 
February  24,  1860,  the  first-mentioned  ac 
having  become  a  valid  contract  betwee; 
the  state  and  the  company,  by  the  lai 
ter's  acceptance  of,  and  action  under  i 
and  the  last-mentioned  act  not  opcratin 
to  revoke  the  authority  of  the  governc 
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to  issue   a   warrant   for ,  the   payment  of 

money   to   the   company,   as  provided  in 

the  said  act  of  1854.    Tennessee  &  C.  R. 
Co.  V.  Moore,  36  Ala.  371. 

$  IS.  Negotiation  and  Sale  of  Securitiet. 

Act  Nov.  17,  1868,  providing  for  the 
indorsement  in  the  name  of  the  state  of 
certain  railroad  bonds,  does  not  require 
that  the  bonds  shall  be  numbered,  nor 
that  they  shall  be  indorsed  in  numerical 
order,  nor  thai  they  shall  be  sold  or  ne- 
gotiated by  the  company  in  any  partic- 
ular order;  and  the  numbers  on  the  sev- 
eral bonds  do  not  indicate  anything^  as 
to  the  time  when  they  were  issued  or 
negotiated.     State  v.   Cobb,  64   Ala.   127. 

Where  a  state  indorses  bonds  of  a  rail- 
road pursuant  to  a  statute  contemplating 
that  the  first  20  miles  of  the  road  should 
be  completed  from  the  resources  of  the 
corporation,  and  that  the  bonds  should 
be  used  in  the  further  construction  of 
the  road,  but  the  company  delivered  them 
to  the  contractor  in  payment  of  the  first 
20  miles,  such  use  of  them  being  unau- 
thorized and  fraudulent  as  against  the 
state,  it  was  not  liable  on  its  indorse- 
ment while  the  bonds  remained  in  the 
hands  of  any  person  chargeable  with 
knowledge  of  the  misapplication.  Oilman 
r.  New  Orleans  &  S.  R.  Co.,  72  Ala.  566. 

Where  a  state  indorsed  bonds  of  the 
railroad  pursuant  to  a  statute  contem- 
plating that  the  bonds  should  be  used 
only  for  the  further  construction  of  the 
road  after  the  completion  of  the  first  20 
miles,  but  the  company  delivered  them 
to  the  contractor  in  payment  of  the  first 
20  miles,  the  bonds  being  negotiable  in- 
struments, the  state  was  liable  as  an 
accommodation  indorser  to  a  bona  fide 
holder  for  value  in  the  usual  course  of 
business.  Gilman  v.  New  Orleans '  &  S. 
IL  Co.,   78   Ala.  566. 

§  14.   Uabifity  of  Railroad  Company  for 
Interest  on   Securities. 

The  act  of  February  17,  1854,  giving 
aid  to  the  Tennessee  &  Coosa  Railroad 
Company,  is  not  void  for  uncertainty. 
The  intention  of  the  legislature  was  that 
a  sum  of  money  belonging  to  the  state 
should  be  advanced  to  the  company  as 
a  loan,  and  that,  in  the  absence  of  fu- 
ture legislation  as  to  the  mode  of  re- 
payment, the  company  was  to  be  bound' 


to  repay  the  sums  received  within  10 
years  from  the  receipt  of  the  same,  with- 
out interest  for  4  years,  and  with  inter- 
est, at  5  per  cent,  per  annum,  after  4 
year.  Tennessee  &  C.  R.  Co.  v.  Moore, 
36  Ala.  371, 

§  16.  Payment  or  Redemption  of  iSecuri- 
ties  by  Railroad  Company. 

Act  Jan.  12,  1856,  provided  for  the  re- 
newal of  a  state  loan  to  a  railroad  cor- 
poration. Act  Feb.  14,  1856,  provided 
that  before  extending  any  loan  by  vir- 
tue of  the  provisions  of  the  act  under 
which  application  is  made  for  a  loan  or 
extension,  the  corporation  must  accept 
the  provisions  of  the  act  of  February  14, 
and  provided,  as  a  condition  of  renewal 
of  "any"  loan  to  a  corporation,  that  it 
must  consent  to  a  forfeiture  of  its  char- 
ter in  default  of  payment  of  the  loan. 
Held,  that  the  second  statute  applied  to 
an  application  or  an  extension  under  the 
first.  Mobile  &  O.  R.  Co.  v.  State,  29 
Ala.  573. 

IV.  LOCATION     OF     ROAD,     TBR- 

MINS,  AND   STATIONS. 

§  16.    Termini 

The  incorporation  of  a  railroad  to  run 
from  one  place  "to"  another  place  does 
not  require  it  to  stop  at  the  corporate 
limits  of  the  latter  place;  but  it  may  fix 
its  treminus  at  such  location  in  that  place 
as  shall  be  agreed  upon  between  it  and 
the  municipal  authorities.  Central  of 
Georgia  R.  Co.  v.  Union  Springs  &  N. 
R.   Co.,.  39   So.  473,   144  Ala.  639. 

Where  a  railroad  projects  an  exten* 
sion  as  a  continuation  of  its  main  line 
from  one  point  in  its  terminal  city  to 
another  point  in  that  city,  it  is  not  nec- 
essary that  it  should  own  property  at 
the  latter  point,  in  order  for  it  to  make 
its  terminus  there  and  condemn  land  in 
that  vicinity.     Central  of  Georgia  R.  Co. 

V.  Union  Springs  &  N.  R.  Co.,  39  So. 
473,  144  Ala.  639. 

The  fact  that  a  railroad  built  a  depot 
at  a  certain  point  in  its  terminal  city  and 
used  it  did  not  preclude  it  from  extend- 
ing its  line  to  another  point  in  such  city, 
where  the  city  had  granted  it  a  right  of 
way  to  the  proposed  point  when  the  road 
was  contemplated  and  such  point  had 
been  adopted  as  the  terminus  by  a  res- 
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olution  of  the  railroad,  and  it  had  built 
its  line  in  that  direction  from  time  to 
time  as  money  could  be  obtained.  Cen- 
tral of  Georgia  R.  Co.  v.  Union  Springs 
&  N.  R.  Co.,  39  So.  473,  144  Ala.  639. 

§  17.  Conflicting  Locations. 

As  to  rights  in  and  use  of  road  or  land 
of  other  company,  see  post,  "Rights  in 
and  Use  of  Road  or  Land  of  Other 
Railroad,"  §  34. 

Ejectment. — Ejectment  will  lie  by  one 
railroad  company  against  another  to  re- 
cover the  possession  of,  or  to  be  let  into 
the  use  and  occupation  of,  a  servitude  in 
a  right  of  way.  Tennessee  &  C.  R.  Co. 
V.  East  Alabama  Ry.  Co.,  75  Ala.  516. 

Insufficient  Description. — As  the  mere 
survey  and  location  of  a  line  of  railroad 
made  25  years  before  the  commence- 
ment of  suit  can  not  be  supposed  to 
have  left  such  visible  marks  as  would 
enable  one  to  trace  them  without  the 
engineer's  report  and  chart,  even  if  it 
could  be  done  with  stKh  aid,  such  a  de- 
scription in  the  complaint  in  an  action  of 
ejectment,  brought  to  recover  the  track 
or  roadbed  of  the  railroad,  without  more, 
is  too  indefinite,  and  is  therefore  insuf- 
ficient to  authorize  a  recovery.  Tennes- 
see &  C.  R.  Co.  V.  East  Alabama  R.  Co., 
75  Ala.  516. 

Nor  is  the  description  in  such  com- 
plaint of  that  "part  of  the  right  of  way 
lying  outside  of  the  graded  track"  suffi- 
cient to  authorize  a  recovery  thereof 
when  its  dimensions  are  not  given.  Ten- 
nessee &  C.  R.  Co.  V.  East  Alabama  R. 
Co.,  75  Ala.  516. 

Sufficient  Description.^Where,  how- 
ever, the  averments  of  the  complaint 
show  that  the  railroad  track  was  not 
only  surveyed  and  located,  but  was 
cleared  of  timber  and  graded  with  ex- 
cavations and  embankments  and  a  super- 
structure over  which  locomotives  and 
cars  were  running,  and  that  it  extended 
from  one  given  point  to  another,  and 
was  the  only  railroad  between  those 
points,  the  description  is  sufficient  to  au- 
thorize a  recovery.  Tennessee  &  C.  R. 
Co.  V.  East  Alabama  R.  Co.,  75  Ala.  516. 

%    18.     Location    and    Establishment    of 
Stations. 

As  to  review  of  orders  of  railroad 
commissioners,    see    ante,    "Enforcement 


and  Review  of  Orders,"  §  4  (2).  A$  to 
powers  of  agenti,  see  ante,  "Officers  and 
Agents,"  §  6.  As  to  removal  or  aban- 
donment, see  post,  "Removal  or  Aban- 
donment of  Stations"  §  19.  As  to  injuries 
to  persons  at  stations,  see  post,  *'In* 
juries  to  Persons  at  Stations,"  §  107. 

The  legislature  may  require  carriers  to 
establish  depots  at  particular  points,  if  i 
such  requirement  is  not  so  unreasonable 
as  to  amount  to  confiscation  of  the  prop- 
erty or  destruction  of  the  business  of  the 
carrier.  Horton  v.  Southern  R.  Co.,  1T3 
Ala.  231,  55  So.  531. 

Power    of    Railroad   Commissionen.— 

In  the  absence  of  statutory  authority, 
the  railroad  commission  may  not  order 
a  railroad  company  where  to  locate  a 
station  and  what  depots  to  build.  Nash- 
ville, C.  &  St.  L.  R.  Co.  V.  State,  34  So. 
401,   137  Ala.   439. 

But  the  legislature  may  confer  on  the 
Railroad  Commission  power  to  deter- 
mine the  location  of  depots  of  carriers, 
and  to  make  the  conclusion  of  the  com- 
mission final  or  make  the  same  review- 
able by  the  courts.  Horton  r.  Southern 
R.  Co.,  173  Ala.  231,  55  So.  531. 

Act  Feb.  M,  1908  (G«n.  Acts  1901^  p. 
95),  amending  Code  1896,  c.  96,  does  not 
confer  on  the  railroad  commission  the 
authority  to  order  a  change  of  location 
of  a  railroad  station.  State  v.  Nashville, 
C.  &  St.  L.  Ry.  (Ala.).  39  So.  984. 
Nashville,  etc.,  R.  Co.  v.  State,  137  Ala. 
439,  34  So.  401. 

Union  Depot-^Code  1907,  §  5543.  re- 
quiring  every  railroad  on  the  order  of  a 
railroad  commission  to  erect  and  maintain 
adequate  passenger  depots,  would  au- 
thorize the  commission  to  require  dif- 
ferent roads  entering  the  same  city  to 
provide  a  union  depot.  Railroad  Comni. 
V.  Northern  Alabama  R.  Co.,  182  Ala. 
357,  62  So.   749. 

So  long  as  the  state  railroad  commis- 
sion acts  within  its  legal  sphere,  its  or- 
ders in  the  exercise  of  the  state's  police 
power,  that  railroads  entering  a  town 
shall  maintain  a  union  depot,  do  not 
violate  the  state  or  federal  constitution, 
though  a  railroad  company  may  be  de- 
prived of  the  use  of  its  old  depot  or  the 
use  of  a  lot  owned  by  it  for  locating  it^ 
depot  thereon.  Railroad  Comm.  f.  Xort.i- 
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ern    Alabama    R.    Co.,    182    Ala.    3S7,    62 
So.  749. 

An  order  of  a  railroad  commission  re- 
quiring certain  railroad  companies,  in- 
cluding plaintiff,  to  use  a  union  depot 
after  it  was  constructed  by  one  of  the 
others  upon  terms  agreed  upon  between 
the  companies,  held  not  to  require  a 
joint  ownership  of  the  depot  property  by 
complainant  and  the  others.  Railroad 
Comm.  V,  Northern  Alabama  R.  Co.,  182 
Ala.  357,  62  So.  749. 

In  determining  whether  an  order  of 
the  state  railroad  commission  requiring 
railroads  entering  a  city  to  establish  a 
union  depot  is  reasonable,  the  needs  and 
accommodation  of  the  public  and  the  ef- 
fect of  the  order,  upon  the  property 
rights  of  the  railroad  companies  are  the 
principal  questions  for  consideration. 
Railroad  Comm.  v.  Northern  Alabama  R. 
Co.,  182  Ala.  357,  62  So.  749. 

§  19.    Removal  or  Abandonment  of  Sta- 
tions. 

Code  1896,  §  3451,  enumerates  certain 
things  which  railroad  companies  must  do 
or  furnish  at  stations  for  accommodation 
of  passengers,  when  required  by  the  rail- 
road commissioners.  Section  3452  pro- 
vides for  the  manner  of  serving  notice  of 
the  order  of  the  railroad  commission  re- 
quiring the  performance  of  any  of  the 
duties  enumerated  in  §  3451.  Held,  that 
§  3453,  providing  for  enforcement,  by 
proceedings  in  chancery,  of  the  orders 
of  the  commission,  refers  solely  to  the 
duties  and  powers  enumerated  in  the  pre- 
ceding sections,  which  do  not  relate  to 
changing  stations  or  erecting  depot 
buildings  for  freight.  Nashville,  C.  &  St. 
L.  R.  Co.  V.  State,  34  So.  401.  137  Ala. 
439. 

Under  Const.  1901,  §  243,  confering  on 
the'  legislature  power  to  regulate  rates, 
the  location  of  depots,  etc.,  and  Code 
l^&I,  §  5651  et  seq.,  imposing  on  the 
railroad  commission  the  duty  of  regulat- 
ing carriers  and  providing  for  the  mak- 
ing of  complaints  before  the  commission, 
a  court  of  chancery  may  not  entertain 
jurisdiction  of  a  bill  by  a  private  indi- 
vidual against  a  carrier  to  restrain  it 
from  moving  its  passenger  depot  to  an- 
other station;  the  regulation  of  such 
matters  being  legislative  and  within  the 


power  of  the  railroad  commission  to  de- 
termine. Horton  r.  Southern  R.  Co.,  173 
Ala.- 231,  55  So.  531. 

One  seeking  to  enjoin  a  railroad  from 
removing  its  depot  in  a  city  on  the 
ground  that  the  company  owes  a  duty  to 
the  public  and  to  complainant  to  con- 
tinue to  maintain  the  depot  at  its  pres- 
ent site  must  show  that  he  will  suffer 
some  special  injury  different  in  kind  and 
degree  from  that  sustained  by  the  gen- 
eral public.  Horton  v.  Southern  R.  Co., 
173  Ala.  231,  55  So.  531. 

On  an  application  for  an  injunction 
against  the  removal  of  a  railroad  station, 
the  bill  and  affidavits  held  not  sufficient 
to  show  such  irreparable  injury,  complain- 
ant's rights  not  having  been  established 
at  law,  as  to  warrant  a  temporary  injunc- 
tion, in  view  of  opposing  affidavits  filed 
by  the  railroad  company,  and  the  fact 
that  the  railroad  commission  had  after 
full  hearing  declined  to  interfere.  Hor- 
ton V,  Southern  R.  Co.,  173  Ala.  231,  55 
So.  531. 

V.    RIGHT    OF   WAY   AND   OTHER 
INTERESTS  IN  LAND. 

§  M.  Capacity  to  Acquire  and  Hold 
Land. 
A  corporation  authorized  to  construct 
a  railroad  can  not  acquire  mineral  lands 
without  an  express  grant  of  power. 
Wilks  r.  Georgia  Pac.  R.  Co.,  79  Ala.  180. 

Act  March  8,  1876,  repealing  the  pro- 
visions of  act  Dec.  29,  1868,  which  gave 
to  railroad  companies  the  power  to  ac- 
quire and  hold  lands  granted  to  aid  in 
the  construction  of  the  roads,  could  not* 
take  away  the  vested  right  to  acquire 
and  hold  such  property,  which  existed  in 
companies  organized  under  the  act  of 
1868  before  its  repeal.  Georgia  Pac.  R. 
Co.  V,  Wilks,  86  Ala.  478,  6  So.  34. 

§  21.   Purpoaes  for  Which  Land  May  Be 
Acquired. 

A  railroad  corporation  can  not,  with- 
out an  express  grant  of  power,  maintain 
an  action  for  such  an  interest  in  lands 
as  is  not  necessary  to  carry  into  effect 
some  power  for  which  it  was  created. 
Wilks  V.  Georgia  Pac.  R.  Co.,  79  Ala.  180. 

A  railroad  company  can  not,  without 
an  express  grant  of  power,  acquire  mih- 
eral  interests  in  lands,  since   such  prop- 
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erty  is  neither  necessary  nor  proper  for 
carrying  out  the  purposes  of  the  corpora- 
tion. Wilks  V.  Georgia  Pac.  R.  Co.,  79 
Ala.   180. , 

§  M.  Agreements  a*  to  Right  of  Way  or 
Use  o/L  LoimL 

Remedies    of    Owner    of    Land. — The 

owner  of  lands  through  which  a  railroad 
passed,  having  previously  granted  the 
right  of  way  to  the  company,  was  ap- 
prised when  the  agents  of  the  company 
entered  on  his  lands  to  open  the  road, 
and  knew  that  they  claimed  the  right 
under  his  deed,  but  raised  no  objection, 
and  took  a  contract  for  supplying  the 
company  with  a  portion  of.  the  materials 
used  in  the  construction  of  the  road. 
Held,  that  he  was  estopped  from  after- 
wards bringing  trespass  against  the 
members  of  the  -company,  although  the 
instrument  by  which  he  conveyed  the 
right  of  way  might  be  inoperative  as  a 
deed.     Pollard  v,  Maddox,  28  Ala.  321. 

§    23.    Conveyances   to   or   for   Railroad 
Company. 

In  an  action  against  a  railroad  for 
damages  caused  by  reducing  the  grade  of 
a  street,  it  appeared  that  plaintiff  sold  a 
strip  along  one  side  of  his  land,  extend- 
ing from  one  street  to  another,  to  de- 
fendant, as  a  right  of  way' for  a  railroad, 
and  that  defendant,  in  building  its  road 
thereon,  excavated  the  land  so  that  both 
street  levels  abutting  plaintiff's  lot  were 
cut  down  to  meet  the  grade  of  defend- 
ant's road.  Held,  that  the  sale  of  the 
land  to  defendant  did  not  include  com- 
pensation for  such  anticipated  damage  in 
changing  the  grade,  so  as  to  authorize 
an  affirmative  charge  to  be  made  on  be- 
half of  defendant.  Alabama  M.  R.  Co. 
V.  Williams,  92  Ala.  277,  9  So.  203,  cited 
in  notes  in  26  L.  R.  A.,  \N>.  S.,  226,  228. 

§  24.  Extent  of  Way  or  of  Land  Acquired. 

Presumption  That  Road  Acquire  Strip 
Occupied   and    Used. — ^Where    a   railroad 
company,  authorized  by  its  charter  (Laws 
1853,    p.    298)    to    acquire    "land    for    the: 
track  of  said  road  not  to  exceed  150  feet 
wide,"  built  its  road  over  land  by  mere  I 
permission  of  the  landowner,  the  company, 
acquired  no  rights  in  the  land  outside  of 
the  embankment  of  the  roadbed.  Louis-' 


ville  &  N.  R.  Co.  v.  Smith,  37  So.  490,  141 
Ala.  335. 

A  railroad  company  was  not  entitled 
to  recover  land  outside  of  the  space  oc- 
cupied by  It,  for  a  period  of  from  45  to  50 
years,  to  the  extent  of  100  feet  on  each 
side  of  the  center  of  its  track,  such  addi- 
tional land  having  been  in  Ihe  exclusive 
occui^ancy  of  its  owners  during  such 
period.  Jones  v.  Nashville,  C.  &  St  L. 
Railway,  37  So.  677,  141  Ala.  388. 

A  charge  that  if  W.,  in  consideration 
that  defendant's  railroad  would  run  the 
way  it  did,  gave  it  a  right  of  way  over  his 
land,  then  the  law  implies,  in  the  afbsence 
of  any  agreement  designating  the  amount, 
that  a  strip  lOO  feet  in  width  is  meant,  is 
erroneous.  Nashville,  C.  &  St.  L.  R.  Go. 
V.  Himmond,  104  Ala,  191,  15  So.  935. 

§  M.  Title,  Estate,  or  Interest  Acquired. 

Const,  art.  1,  §  24,  declares  that  private 
property  shall  not  be  taken  for  private 
use,  or  for  the  use  of  corporations  other 
than  municipal,  without  the  consent  of  the 
owner:  provided,  however,  that  the  gen- 
eral assembly  may  by  law  secure  to  per- 
sons or  corporations  the  right  of  way  over 
the  lands  of  other  persons  or  corporations, 
and  regulate  the  exercise  of  the  rights 
therein  reserved.  Code,  art.  2,  tit.  2,  pt.  3, 
commencing  at  §  3207,  provides  for  con- 
demnation proceedings  in  the  probate 
court.  Section  32-16  provides  that  the  or- 
der of  condemnation  shall  vest  in  the  ap- 
plicant the  easement  proposed  to  be  ac- 
quired, for  the  uses  and  purposes  stated 
in  the  application,  but  for  no  other.  Held, 
that  under  an  agreement  to  submit  to  ar- 
bitration a  dispute  ^'concerning  a  right  of 
wa3r"  for  a  railroad  in  connection  with  the 
•said  provisions,  and  providing  that  "the 
determination  of  the  location  and  the  dam- 
age for  the  right  of  way"  should  be  left 
to  the  arbitrators,  no  greater  interest  in 
the  land  was  secured  to  the  railroad  than 
would  have  been  secured  to  it  by  compul- 
sory proceedings  under  the  statute,  and, 
although  it  had  the  right  to  remove  all 
buildings  and  improvements  on  the  right 
of  way,  the  property  in  such  buildings  and 
improvements  remained  in  the  owner  of 
tlie  land.  Odum  v.  Rutledge  &  J.  R.  Co., 
94  Ala.  488,  10  So.  222. 

Deed  Passing  Freehold  in  Gravel. — ^A 
deed  to  a  railroad  company  of  "a  strip, 
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tract,  or  parcel  of  land  50  feet  wide  on 
each  side  of  the  center  line  of  their  rail- 
road; also  a  strip  or  tract  of  land  60  feet 
wide,  parallel  with  said  railroad  for  600 
feet,  beginning  300  feet  south  of  public 
road  at  the  station  and  running  north; 
also  two  acres  of  gravel  on  said  land  near- 
est said  railroad,  as  at  present  located 
through  said  tract"  —  passes  a  freehold 
in  the  gravel,  unless  inoperative  as  a  con- 
veyance for  want  of  definite  description. 
Louisville  &  N.  R.  Co.  v.  Boykin,  76  Ala.  660. 

§  26.  Priority  of  Rights. 

A  private  conveyance  to  a  railroad  com- 
pany for  a  right  of  way  across  lands  con- 
veys it  subject  to  existing  inchoate  inter- 
ests and  liens.  Farrow  v.  Nashville,  C. 
&'St.  L.  R.  Co.,  109  Ala.  448,  20  So.  303. 

§  27.  Covenants  and  Condition  in  Grants. 
Excuses  for  Nonperformance.  —  Mere 
lapse  of  time,  and  increase  of  business  of 
the  railroad  to  which  a  land  company  gives 
a  right  of  way,  will  not  prevent  enforce- 
ment of  the  provision  in  the  deed  that 
''any  other  railroad  running  into  or 
through  the  city  of  B.  shall  have  the  right 
to  run  a  parallel  track  on  and  along  the 
same  right  of  way."  South  &  N.  A.  R.  Co. 
V,  Highland  Ave.  &  B.  R.  Co.,  23  So.  973, 
117  Ala.  395. 

§  28.  Use  of  Lands  or  Rights  Acquired. 

§  28  (1)  In  General. 

Right  to  Excavate  Sand. — A  railroad, 
having  a  right  of  way  over  certain  lands, 
had  no  right  to  excavate  sand  from  the 
right  of  way  and  sell  it.  Nashville,  C.  & 
St.  L.  R.  Co.  V.  Karthaus,  43  So.  791,  150 
Ala.  633. 

EU-ection  of  Freight  Depot. — A  railroad 
company  may  make  any  use  of  the  land 
acquired  fcy  it  for  a  right  of  way  for  its 
railroad  which  contributes  to  the  safe 
and  efficient  operation  of  the  road,  and 
which  does  not  interfere  with  the  rights 
of  property  pertaining  to  the  adjacent 
lands,  and  the  erection  of  a  freight  depot 
and  other  structures  thereon  was  not  a 
misuser.  Elyton  Land  Co.  v.  South  & 
North  Alabama  R.  Co.,  95  Ala.  631,  10  So. 
270,  cited  in  notes  in  36  L.  R.  A.,  N.  S., 
513,  516. 

§  28  (3)  Construction  and  Effect  of  Con- 
veyance or  License  in  GeneraL 
Conveyances  to  a  railroad  company  of 
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right  of  way  over  and  the  fee  in  lands 
abutting  on  and  included  in  a  public  road 
vests  in  such  company  no  exclusive  or 
other  right  to  use  said  public  road  for  rail- 
road purposes,  nor  can  it  acquire  such 
right  without  authority  from  the  state. 
Western  Railway  v.  Alabama  G.  T.  R,  Co., 
96  Ala.  272,  11  So.  483,  cited  in  note  in  29 
L.  R.  A.  486. 

§  28   (8)   Permitting  Use  by  Third  Per- 
sons. 

A  bill  to  enforce  a  provision  in  a  deed 
of  a  right  of  way,  that  "any  other  railroad 
running  into  or  through  the  city  of  B. 
shall  have  the  right  to  run  a  parallel  track 
on  and  along  the  same  right  of  way,"  need 
not  locate  the  place  on  the  right  of  way 
where  complainant  seeks  to  lay  its  tracks. 
South  &  N.  A.  R.  Co.  V.  Highland  Ave. 
&  B.  R.  Co.,  23  So.  973,  117  Ala.  395. 

The  deed  allows  of  such  use  only  by  a 
railroad  which  connects  the  city  with  a 
cUstant  place,  as  did  the  grantee  when  the 
deed  was  made;  so  that^  as  against  a 
special  demurrer,  the  bill  of  another  rail- 
road company,  to  have  its  right  to  con- 
struct thereon  declared,  should  show  that 
its  railroad,  for  which  it  desires  to  use 
the  right  of  way,  is  such  ^  railroad,  which 
it  does  not  do  by  showing  a  charter  au- 
thorizing it  to  construct,  not  such  a  rail- 
road, but  a  street  railroad  and  a  belt  rail- 
road. South  &  N.  A.  Co.  V.  Highland 
Ave.  &  B.  R.  Co.,  23  .So.  973,  117  Ala.  395. 

Such  deed  contemplates  that  the  gran- 
tee may  acquire  the  right  to  the  exclusive 
use  of  all  the  right  of  way,  in  case  of  suffi- 
cient growth  in  its  business;  so  that,  as 
against  a  special  demurrer,  the  bill  of  an- 
other railroad,  to  have  its  right  to  con- 
struct thereon  declared,  should  show  that 
there  is  space  there  on  which  to  build  its 
track.  South  &  N.  A.  R.  Co.  v.  Highland 
Ave.  k  B.  R.  Co.,  23  So.  973,  117  Ala.  395. 

Compensation. — Such  provision  permits 
such  use  Iby  another  company  without 
compensation.  South  &  N.  A.  R.  Co.  r. 
Highland  Ave.  &  B.  R.  Co.,  23  So.  973,  117 
Ala.  395. 

§  29.  Rights  In  and  Use  of  Highways  and 
Public  Places. 

As  to  abandonment  or  forteiture  of 
rights,  see  post,  "Revocation  or  Forfeiture 
of  Grant  or  Rights  in  Highways  and  Pub- 
lic Places,"  §  36  (2).    As  to  crossing  high- 
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ways,  see  post,  "Crossing  Highways,"  § 
40.  As  to  statutory,  or  municipal  regula- 
tions as  to  obstructions  of  highways  by 
trains  or  cars,  see  post,  ^'Obstructing 
Highways,"  §  94. 

§  SO.  — -  Grant  in  General. 

§  30  (1)  In  General. 

Collateral  Attack  on  Right^Whether 
defendant's  railroad  rightfully  occupies  a 
«street  in  a  city  must  be  determined  in  a 
direct  proceeding,  and  can  not  be  raised 
for  the  first  time  in  an  action  for  damages 
against  the  company  for  killing  plaintiffs 
intestate.  Glass  v.  Memphis  &  C.  R.  Co., 
94  Ala.  581,  10  So.  215. 

§  80  (2)  Legislative  Grant  or  Authoriza- 
tion. 

Under  Code  1876,  §  1782,  the  streets  of 
an  incorporated  town  being  under  the 
supervisory  control  of  its  municipal  au- 
thorities, a  railroad  company  can  derive 
no  license  to  construct  its  road  through 
such  streets  by  virtue  of  §  1842,  conferring 
upon  railroad  companies  the  right  to  use 
and  occupy  public  roads;  the  provisions 
of  that  section  apply  only  to  such  public 
works  or  highways  as  arc  under  the  con- 
trol of  the  cour^  of  county  commissioners. 
Columbus  &  W.  R.  Co.  v.  Withcrow.  82 
Ala.  190,  3  So.  23. 

§  80  (8)  Grant  or  Consent  by  Municipal 
Authorities. 

A  grant  by  a  city  ordinance  to  a  railroad 
company,  whose  charter  authorizes  it  to 
build  its  track  "through  any  street  or 
highway,"  of  the  right  to  ibuild  a  track 
along  a  city  street,  is  a  franchise  in  the 
proper  sense  of  the  term,  as  the  authority 
to  exercise  such  right  in  fact  comes  from 
the  legislature  through  the  corporate  au- 
thority of  the  city  as  agent  of  the  state. 
Port  of  Mobile  v.  Louisville  &  N.  R.  Co., 
84  Ala.  115,  4  So.  106. 

§  84  (4)  Conflicting  or  Exclusive  Grants 
and  Priority  of  Right. 

In  proceedings  by  a  railroad  company, 
which  operates  a  railroad  on  a  certain 
street,  to  enjoin  defendant  from  construct- 
ing a  railroad  on  the  same  street,  it  is  no 
defense  that  the  plaintiflF  obtained  con- 
sent to  construct  its  track  on  said  street 
by  agreeing  that  it  would  permit  its  tracks 
to  be  crossed  by  those  of  the  defendant 
without  requiring  compensation;     Louis- 


ville &  N.  R.  Co.  V,  Mobile,  J.  &  K.  C.  R. 
Co.,  26  So.  895,  124  Ala.  162. 

§  81.  —  Mature  and  Extent  of  Right. 

"A  railroad  certainly  has  a  right  to  the 
free  and  uninterrupted  use  and  enjoyment 
of  its  roadbed.  The  right  is  the  same  in 
character  and  degree  that  the  owner  of 
the  freehold  has  to  the  exclusive  use  and  oc- 
cupation of  his  premises.  If  one,  wilfully 
or  negligently  interfering  with  its  right 
to  the  use  and  enjoyment  of  its  road,  is  in- 
jured by  its  machinery  or  trains,  he  must 
bear  the  consequences  of  his  wrong  or 
folly."  Mobile,  etc.,  R.  Co.  v,  Williams, 
53  Ala.  595,  597. 

§  88.  —  Interference  with  Use. 

A  railroad  company  has  no  right,  under 
an  ordinance  authorizing  it  to  do  so,  to 
lay  its  track  in  a  street  so  narrow  that, 
if  occupied  by  a  railroad  track,  there  would 
not  be  room  for  vehicles  to  pass.  Mobile, 
J.  &  K.  C.  R.  Co.  V.  Middleton,  36  So.  782, 
139  Ala.  610. 

Mode  and  Extent  of  Use. — Where  a 
city  has  a  granted  to  a  railroad  company  the 
right  to  lay  a  track,  with  the  necessary 
sidings  and  turnouts,  along  a  business 
street,  in  such  manner  as  the  company 
might  deem  expedient  and  necessary  for 
its  business  and  interests,  and  the  company 
having  laid  such  tracks,  has  for  18  years 
loaded  and  unloaded  its  cars  on  said 
street,  the  city  can  not  deprive  it  of  the 
right  thus  to  load  and  unload  its  cars,  as 
such  right  is  not  only  a  necessary  incident 
of  the  original  grant,  as  properly  con- 
strued, but  the  long  exercise  of  the  right, 
without  objection,  must  be  regarded  as 
establishing  such  a  construction.  Port  of 
Mobile  V.  Louisville  &  N.  R.  Co.,  84  Ala. 
115,  4  So.  106. 

§  88.  —  Remedies  by  and  against  Com- 
panies. 

Where  a  railroad  is  legally  vested  with 
the  right  to  load  and  unload  its  freight 
cars  on  a  city  street,  and  the  city  attempts, 
by  ordinance,  to  stop  the  exercise  of  the 
right,  thus  paralyzing  the  freight  business 
of  the  company  in  the  city,  equity  will  in- 
terfere to  protect  the  franchise.  Port  of 
Mobile  V.  Louisville  &  N.  R.  Co.,  84  Ala. 
115,  4  So.  106. 

On  a  proof  by  a  railway  company  that 
it  is  the  owner  of  lots  abutting  on  a  cer- 
tain street,  and  that  such  property  would 
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be  injured  by  the  unauthorized  construe- 
lion  of  a  railroad  on  such  street,  it  is  en- 
titled to  an  injunction;  and  it  is  no  de- 
fense that  such  company  itself  operates  a 
railway  on  such  street  without  authority. 
Louisville  &  N.  R.  Co.  v.  Mobile,  J.  &  K. 
C.  R.  Co..  26  So.  895.  124  Ala.  126. 

Where  an  injunction  restraining  a  rail- 
road company  from  laying  its  track  in  a 
street  under  the  conditions  existing  at  the 
time  of  the  decree  was  properly  granted, 
it  was  not  necessary  that  the  operation  of 
the  injunction  be  limited  to  conditions 
existing  at  the  time  it  was  issued.  Mobile. 
J.  &  K.  C.  R.  Co.  V.  Middlelon,  36  So.  782, 
1S9  Ala.  610. 

§  34.  Rights  in  and  Use  of  Road  or  Land 
of  Other  Railroad.  ' 

One  railroad  company,  by  a  contract, 
for  a  sufRcient  consideration,  gave  to  an- 
other the  ''perpetual  and  free  use  of  its 
right  of  way,"  and  no  compensation  was 
ever  claimed  until  ejectment  was  brought 
nine  years  afterwards.  Held,  that  the 
word  "free"  meant  free  from  compensa- 
tion, and  not  merely  uninterrupted  use. 
Alabama  G.  S.  R.  Co.  v.  South  &  N.  A.  R. 
Co.,  84  Ala.   570,  3   So.  2«6. 

§  86.  Conveyances  or  Releases  by  Rail- 
road Company. 

Under  Code  1896,  §  1170,  providing  that 
a  corporation  chartered  for  the  purpose 
of  constructing  or  operating  a  railroad 
may  lease  or  purchase  any  part  of  any 
railroad  constructed  by  any  other  corpo- 
ration if  its  line  be  continuous  or  connect- 
ing, a  railroad  company  -was  authorized  to 
convey  to'  a  connecting  railroad  company 
land  acquired  by  the  former  for  a  right 
of  way.  Coyne  v.  Warrior  Southern  R. 
Co.,  34  So.  1004,  137  Ala.  553. 

§    36.    Abandonment    and    Forfeiture    of 
Land  or  Rights. 

§  88  (1)  In  GeneraL 

The  T.  railroad  company  was  incorpo- 
rated by  Acts  1831-32,  p.  67,  and  its  exis- 
tence was  limited  to  50  years.  S.  conveyed 
a  strip  of  land  100  feet  wide  to  said  com- 
pany, on  which  the  tracks  were  afterwards 
laid;  the  habendum  clause  limiting  the 
term  to  50  years,  or  so  long  as  the  charter 
of  said  company  might  continue.  Acts 
1832-33,  p.  7,  afterwards  amended  the  act 
of  incorporation  so  as  to  permit  the  state 


to  purchase  the  company's  property  at  th^ 
end  of  the  50|  years,  and.  if  no  such  elec-r 
tion  was  then  made,  the  charter  wtis  to  ^e 
continued  for  10  years,  with  a  like  option 
at  each  recurrence  of  that  period.  Still 
later,  S.  conveyed  the  land,  including  said 
strip,  together  with  the  reversion  therein, 
to  plaintiff's  ancestor.  All  the  rights  of 
the  T.  company  became  vested  in  the  de- 
fendant corporation  by  judicial  sale.  Tbe 
original  act  incorporating  the  T.  company 
authorized  condemnation  of  land  in  case 

• 

the  company  and  the  owner  could  not 
agree  on  the  price  thereof.  The  T.  com- 
pany ceased  to  own  or  use  the  land  in  con- 
troversy in  1847,  but  it  had  been  continu- 
ally used  for  railroad  purposes  by  the  suc- 
cessors in  title  of  the  T.  company.  The 
T.  company  was  never  judicially  dis- 
solved, though  it  ceased  to  do  business. 
Held,  that  the  estate  would  not  terminate 
by  the  lapse  of  the  50  years,  or  by  the  fact 
that  the  company  had  ceased  to  do  busi- 
ness, as  the  continuance  of  the  charter 
referred  to  in  the  deed  meant  the  continu- 
ance of  the  chartered  rights  or  privileijes, 
which  still  existed,  though  exercised  by 
another  body  corporate.  Davis  v.  Mem- 
phis &  C.  R.  Co.,  87  Ala.  633,  6  So.  140. 

§  $6  (8)  Revocation  or  Forfeiture  of  Grant 
of  Rights  in  Highways  and  Public 
Places. 

Under  a  charter  authorizing  a  railroad 
to  obtain  by  grant  from  cities  or  villages 
any  rights,  privilege*,  or  franchises  in  ref-' 
erence  to  the  construction,  maintenance, 
and  management  of  its  cars,  locomotives, 
and  its  business,  a  grant  by  a  city  to  such 
railroad  of  the  right  to  build  a  track  alongf 
a  business  street  is  a  franchise  within  the 
meaning  of  the  charter,  and,  as  such,  is 
irrevocable;  such  grant  having  been  made 
before  Const.  1875,  prohibiting  irrevocable 
grants  of  special  privileges,  went  into 
effect.  Port  of  Mobile  v.  Louisville  &  N. 
R.  Co.,  84  Ala.  115,  4  So.  106. 

VL  CONSTRUCTION,  MAINTE- 
NANCE,  AND  EQUIPMENT. 

§  37.  Crossing  Other  Railroads. 

§  38. Right  to  Cross. 

Where  the  only  crossing  sought  to  be 
made  by  a  railroad  company  over  the  tracks 
of  another  in  a  street  was  incidental  to 
laying  its  tracks  along  the  street  under  a 
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void  ordinance,  so  that  the  construction 
of  the  road  was  a  nuisance,  »an  injunction 
restraining  the  nuisance  was  not  objec- 
tionable as  a  deprivation  of  the  constitu- 
tional rig'ht  to  condemn  a  crossing.  Mo- 
bile, J.  &.K.  C.  R.  Co.  V.  Louisville  &  N. 
R.  Co.,  37  So.  849,  142  Ala.   152. 

Effect  on  Mortgage  Lien. — Under  Rev. 
Code,  §  1435,  which  provides  that  "the 
railroad  companies  receiving  the  benefits 
of  this  article,  and  all  other  railroad  com- 
panies incorporated  in  this  state,  may 
construct  their  roads  so  as  to  cross  each 
other,  if  necessary,  by  the  main  track  or 
branches,  or  unite  with  each  other,  or  the 
branches  of  each,"  the  right  of  two  rail- 
road companies  to  make  a  crossing,  and 
to  appropriate  therefor  a  reasonably  con- 
venient portion  of  each  other's  right  of 
way,  is  paramount  to  a  mortgage  exe- 
cuted by  one  of  the  companies  to  secure 
its  bonds,  or  the  lien  held  by  the  state 
under  §§  1417-1439,  authorizing  the  in- 
dorsement by  the  governor  in  the  name 
of  the  state  of  the  first  mortgage  bonds 
of  railroad  companies.  Alabama  G.  S. 
R.  Co.  V.  South  &  N.  A.  R.  Co.,  84  Ala. 
570,  3  So.  286. 


§  39. 


Place,  Mode,  and  Expense  of 


Crossing. 

Rev.  Code,  §  1435,  which  provides  "that 
railroad  companies  may  construct  their 
roads  so  as  to  cross  each  other,  if  neces- 
sary," does  not  limit  the  right  of  crossing 
to  a  perpendicular  crossing.  Alabama  G. 
S.  R.  Co.  V,  South  &  N.  A.  R.  Co.,  84 
Ala,  570,  3  So.  286. 

§  40.  Crossing  Highways. 

As  to  accidcifts  at  crossings,  see  post, 
"Accidents  at  Crossings,"  §§  87-122.  As 
to  fences  and  cattle  guards,  see  post, 
"Fences   and    Cattle   Guards,"   §   41. 

Restoring  and  Maintaining  Highways. 
— Under,  as  well  as  independently  of 
Code  1896,  §  1164,  providing  that  when  a 
railroad  company  crosses  a  highway  it 
must  place  the  road  in  a  condition  satis- 
factory to  the  county  authorities,  the 
company  must  not  only  put  but  keep  the 
approaches  and  crossings  in  proper  re- 
pair for  travel.  Southern  Ify.  Co.  v,  Mor- 
ris, 42  So.  17,  143  Aa.  628;  Pratt  Coal,  etc., 
Co.  V,  Davis,  79  Ala.  308;  South,  etc.,  R. 
Co.  w.  McLendon,  63  Ala.  266;  Patterson 


V,  South,  etc.,  R.  Co.,  89  Ala.  368,  7  So. 
437,  439. 

A  bridge  which  runs  up  to  the  cross- 
ties  of  a  railroad  at  a  public  road  cross- 
ing is  such  an  approach  as  the  railroad 
company  is  required  to  keep  in  repair. 
Southern  Ry.  Co.  v.  Morris,  42  So.  19,  149 
Ala.  672. 

§  41.  Fences  and  Cattle  Guards. 

§  41  (1)  In  GcneraL 

Duty   to    Erect   at    Common  Law. — A 

railroad  company  is  not  bound  by  the 
common  law  to  erect  or  maintain  cattle 
guards  upon  its  right  of  way,  and  is  not 
liable  for  injuries  resulting  from  the  ab- 
sence thereof.  Central  of  Georgia  Ry. 
Co.  V.  Parroll,  50  So.  235,  163  Ala.  84; 
Memphis,  etc.,  R.  Co.  r.  Lyons,  62  Ala. 
71;  Birmingham  Mineral  R.  Co.  v.  Par- 
sons, 100  Ala.  662,  13  So.  602;  Louisville, 
etc.,  R.  Co.  V.  Murphree,  129  Ala.  43®,  29 
So.  592. 

Statute  Requiring  Erection  Strictly 
Construed. — Code  1^96,  §  3480,  requiring 
a  railroad  company  to  erect  cattle  guards 
and  keep  the  same  in  repair  when  the 
owner  of  the  land  shall  make  demand 
therefor  and  show  that  guards  are  nec- 
essary to  prevent  depredation  of  stock 
upon  his  land,  being  in  derogation  of  the 
common  law,  must  be  strictly  construed. 
Central,  etc.,  R.  Co.  v,  Carroll,  163  Ala. 
84,  50  So.  235;  St.  Louis  &  S.  F.  R.  Co. 
V,  Douglas,  44   So.   677,  152  Ala.   19T. 

Duty  to  Erect  Stock  Gap  within  In- 
closure  Formed  by  Fencing  Its  Right 
of  Way. — A  railroad  company  is  under  no 
duty  to  erect  and  maintain  a  stock  gap 
to  prevent  stock  from  going  on  its  track 
or  within  the  inclosure  formed  by  the 
fencing  of  its  right  of  way.  St.  Louis  & 
S.  F.  R.  Co.  V.  Douglas,  44  So.  677,  152 
Ala.  197,  cited  in  note  in  36  L.  R.  A.,  N. 
S.,   998. 

On  Whom  Demand  Made. — ^The  statute 
requiring  railroad  companies  to  put  in 
cattle  guards  whenever  the  owner  of  land 
shall  make  demand  on  the  corporation 
or  agents,  etc.,  simply  requires  demand 
on  the  corporation  or  its  agents,  and  the 
landowner  need  not  make  demand  on  the 
special  agent  who  is  bound  to  construct 
the  guards.  Atlanta  &  B.  Air  Line  Ry. 
V,  Brown,  48  So.  73,  158  Ala.  607,  cited 
in  note  in  36  L.  R.  A.,  N.  S.,  998. 
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ICanner  of  Constmction.  —  A  cattle 
guard  must  be  so  constructed  that  its 
appearance  of  dangerousness  will,  under 
ordinary  circumstances,  prevent  cattle 
from  attempting  to  pass  it;  and  the  use 
of  a  cattle  guard  dangerous  for  the  pas- 
sage of  cattle  will  not  alone  constitute 
negligence,  but  the  use  of  a  guard  so 
made  as  to  invite  stock  under  ordinary 
circumstances  to  enter  on  it  is  negligence, 
from  which  recovery  may  be  had  for  in- 
juries proximately  resulting  therefrom. 
Carrollton  Short  Line  IRy.  Co.  v.  Lipsey, 
43  So.  836,  150  Ala.  570. 

Necessity  for  New  Demand  When  Cat- 
tle Guards  Become  out  of  Repair. — Code 
1896,  §  34^0,  requiring  every  railroad 
company  to  put  in  cattle  guards  and  keep 
the  same  in  repair  whenever  the  owner 
shall  make  demand  and  show  that  such 
guards  are  necessary,  does  not  require  a 
new  demand  whenever  cattle  guards  be- 
come out  of  repair.  Atlanta,  etc.,  Rail- 
way V.  Brown,  158  Ala.  607,  48  So.  73; 
Central,  etc,  R.  Co.  v,  Carroll,  163  Ala. 
S4,  50  So.  235. 

§  41  (2)  Actions  and  Proceedings  for  En- 
forcement of  Rights. 

Who  May  Maintain.— Code  1896,  §  3480, 
provides  that  a  railroad  company  must 
place  cattle  guards  and  keep  them  in  re- 
pair "whenever  the  owner  of  the  land 
through  which  the  road  passes"  shall  de- 
mand such  guards  and  show  the  necessity 
for  them.  Held,  that  one  who  is  not  the 
owner  of  the  land  can  not  sue  for  dam- 
ages for  failure  to  place  and  maintain 
such  guards,  nor  can  he  recover  damages 
caused  by  hogs  entering  his  land  through 
a  gap  not  on  his  land.  Central,  etc,  R. 
Co.  V.  Sturgis,  149  Ala.  573,  43  So.  96; 
Louisville,  etc.,  R.  Co.  v.  Murphree,  1^9 
Ala.  432,  29  So.  592. 

Sufficiency  of  Complaint. — In  an  action 
against  a  railroad  company  for  damages 
for  failure  to  place  and  maintain  cattle 
guards,  under  Code  1896,  §  3480,  "when- 
ever the  owner  of  the  land  through  which 
the  road  passes"  shall  demand  such 
guards  and  show  the  necessity  for  them, 
a  complaint  which  alleges  damages  by 
reason  of  defendant's  failure  to  repair 
the  guards  on  plaintiffs  farm,  but  fails 
to  allege  that  plaintiff  is  the  owner  of  the 
land,    or    that    defendant    ever    erected  1 


guards  thereon,  is  demurrable.  Central, 
etc.,  R.  Co.  V,  Sturgis,  149  Ala.  573,  43 
So.  96. 

An  amended  complaint,  alleging  owner- 
ship of  a  farm  in  a  certain  county  during 
a  specified  time  when  defendant  was  op- 
orating  a  railroad  through  plaintiff's  land^, 
construction  of  a  guard  by  defendant,  and 
failure  to  keep  it  in  repair  after  demand 
on  defendant's  agent,  and  damage  result- 
ing therefrom,  is  not  demurrable,  as  fail- 
ing to  allege  ownership  when  the  injuries 
were  sustained,  or  as  a  departure  from  the 
original  complaint,  in  that  the  negligence 
in  the  original  complaint  was  a  failure  to 
keep  a  stock  gap  in  repair,  and  in  the 
amended  complaint  was  failure  to  repair 
cattle  guards,  or  as  failing  to  aver  no- 
tice to  defendant's  agent,  or  as  failing  to 
describe  the  land.  Central,  etc.,  R.  Co. 
i\  Sturgis,   149   Ala.  573,  43  So.  96. 

I  42.  Contracts  for  Construction  or  Re- 

pair. 

Validity  of  Contract. — ^The  emplosrment 
by  a  railroad  company  of  a  contractor  to 
grade  a  branch  track  is  valid,  under  Code 
1886,  §  1587,  authorizing  any  railroad  com- 
pany to  "build,  construct,  and  operate 
branch  roads  from  any  point  or  points  on 
its  line,*'  and  the  contractor  may  recover 
damage  for  a  breach  thereof.  Arrington 
V.  Savannah  &  W.   R.  Co.,  95  Ala.  434, 

II  So.  7. 

§  43.  Injuries  from  Construction  or  Main- 
tenance. 

As  to  injury  to  property  from  opera- 
tion of  road,  see  post,  "Injuries  to  Prop- 
erty from  Operation  of  Road,"  §  88. 

« 

§  44. Nature  and  Extent  of  Liability. 

In  an  action  against  a  railroad  for  tres- 
pass to  land  in  constructing  and  maintain- 
ing its  track  thereon,  where  it  is  admitted 
that  the  roadbed  is  on  plaintiffs  land  ac- 
cording to  his  title  deeds,  executed  sub- 
sequent to  the  construction  of  the  rail- 
road embankment,  in  order  to  show  pos- 
session by  plaintiff,  it  must  appear  that 
defendant  had  abandoned  the  right  of 
way.  Buck  v.  Louisville  &  N.  R.  Ca, 
&3  So.   1008,   169  Ala.   29. 

A  complaint  in  an  action  against  a  rail- 
road company  alleged  that  defendant 
had,  by  collusion  with  another  company, 
allowed  the  latter  to  use  defendant's  road 
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to  grade  a  branch,  whereby  defendant 
-aided  the  other  company  "to  reach  plain- 
tifFs  possession,"  which  was  taken  by  the 
kttter  company  by  force  from  plaintiff, 
dnd  his  crops  destroyed.  Held,  that  the 
complaint  stated  no  cause  of  action. 
Henry  v.  Nashville,  C.  &  St.  L.  Ry.,  38 
So.  361,  142  Ala.  336. 

Embankment. — Where  a  railroad  em- 
bankment was  so  constructed  that  a  ruin- 
ous deposit  of  sand  and  other  debris 
found  its  way  from  the  embankment  over 
plaintiffs  adjoining  land,  the  embank- 
ment constituted  an  actionable  nuisance 
as  to  plaintiff,  without  reference  to 
whether  it  was  negligently  or  unskillfully 
constructed.  Alabama,  etc.,  R.  Co.  v. 
Wilson,  1  Ala.  App.  306,  55  So.  932. 

. .  Encroachment    on     Other     Lands     of 
Grantor. — Though    all    damages    incident 
to  the  authorized  construction  of  a  rail- 
road in  a  careful  manner  are  deemed  to 
have  been  considered  in  determining  the 
amount  agreed  on  for  the  conveyance  of 
land  for  railroad  purposes,  such  convey- 
"ance,  in  the  absence  of  necessary  provi- 
sions to  the  contrary,  will  not  release  the 
tlantages     resulting    from     improper    en- 
'croachments     on     other     lands     of     the 
•grantor,  or  relieve  the  railroad  company 
'from    liability    for   damages   resulting   to 
his  farm  a  quarter  of  a  mile  distant,  by 
the    washing   of   sand,    dirt,    gravel,    and 
other  debris  over  the  same  from  the  rail- 
road embankment.     Alabama  Western  R. 
Co.  V.  Wilson,  55  So.  932,  1  Ala.  App.  306. 

Peraons  Entitled  to  Recover  Damages. 

— In  an  action  against  a  railroad  com- 
pany for  damages  to  property,  it  ap- 
peared that  plaintiffs  grantor  purchased 
a  block  with  reference  to  a  map  show- 
ing that  part  of  the  street  on  which  it 
was  situated  was  reserved  for  railroad 
purposes,  and  sold  a  half  interest  in  part 
of  it  to  plaintiff,  who,  after  the  railroad 
had  been  built,  purchased  the  other  half 
interest,  and  the  balance  of  the  block. 
Held,  that  the  reserved  right  was  the 
only  interest  essential  to  be  acquired  by 
defendant  as  against  plaintiff;  and,  be- 
ing acquired,  plaintiff  can  not  complain' 
of  the  construction  of  a  necessary  em- 
bankment by  defendant  as  a  nuisance. 
Evans  v.  Savannah  &  W.  Ry.  Co.,  90 
Ala.  54,  7  So.  758. 
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§  45  (1)  In  General. 

Party  to  Action  for  Destruction  of 
Crops.— Where,  in  an  action  against  2 
railroad  company  for  failure  to  maintain 
cattle  guards  in  good  repair,  permitting 
live  stock  to  enter,  the  only  damage 
sought  to  be  recovered  wists  that  to  the 
crop,  and  not  to  the  land  or  freehold, 
plaintiff,  who  was  the  sole  and  exclusiye 
owner  of  the  crop,  was  entitled  to  re- 
cover the  entire  amount  of  damages, 
though  he  only 'owned,  as  a  tenant  io 
common,  an  undivided  one-fifteenth  of 
the  land.  Central,  etc.,  R.  Co.  v.  Carroll 
163  Ala.   64,  50  So.  235. 

§  45  (2)  Pleading. 

A  complaint  in  an  action  against  a 
railroad  company  for  trespass  on  land 
by. stock  on  account  of  the  failure  of  the 
company  to  erect  and  keep  in  condition 
cattle  guards,  which  charges  a  failure  to 
keep  the  cattle  guards  in  repair  is  suffi- 
cient, without  specifying  w^hich  particu- 
lar ones  are  out  of  repair.  Atlanta  &  B. 
Air  Line  Ry.  v.  Brown,  48  So.  73,  153 
Ala.  607. 

Such  complaint  need  not  allege  that, 
when  a  demand  was  made  on  the  com- 
pany for  the  construction  of  cattle 
guards,  plaintiff  showed  to  the  company 
that  cattle  guards  were  necessary;  that 
being  a  matter  of  evidence.  Atlanta, 
etc..  Railway  v.  Brown,  158  Ala,  607,  4S 
So.   73. 

Where,  in  an  action  against  a  railroad 
company  for  injuries  to  plaintifFs  crops 
by  trespassing  cattle,  the  complaint  al- 
leged that  the  stock  gaps  or  cattle 
guards  at  the  points  where  defendant's 
railroad  entered  plaintiffs  fields  were, 
and  had  been  at  all  times,  wholly  insufii- 
cient  to  prevent  stock  from  passing  over 
the  same  and  entering  such  fields,  a  plea 
alleging  that  defendant  maintained  cattle 
guards  at  the  point  in  question  commonly 
known  as  the  "ShefReld  Metal  Surface 
Standard  Cattle  Guard,"  which  were  in 
general  use  for  like  purposes  by  all  or 
most  of  the  railroad  companies  operat- 
ing in  the  United  States,  etc,  failing. 
however,  to  charge  that  they  were  rea- 
sonably sufficient  to  turn  stock,  ^ras  fa- 
tally defective.  Seaboard  Air  Line  Ry. 
V.   Wright,  41   So.   461,   148  Ala.   27. 
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$  45  (S)  Evidence. 

Admissibility. — In  an  action  against  a 
railroad  company  for  damage  to  private 
property  by  excavations  on  the  highways 
in  construction  of  its  road,  evidence  that 
the  damage  was  afterwards  repaired  by 
the  city  is  admissible  in  mitigation  of 
damages.  Alabama  M.  Ry.  Co.  v. 
Coskry,  92   Ala.   254,  9   So.   202. 

Weight  and  Sufficiency. — Since  it  is 
the  duty  of  a  railroad  to  keep  iii  repair 
the  bridge  across  a  public  road,  where 
the  same  approaches  and  crosses  a  rail- 
road right  of  way  and  track,  the  failure 
to  prove,  in  an  action  for  injuries  caused 
by  a  defect  in  the  bridge,  that  the  rail- 
load  had  constructed  it,  did  not  defeat 
a  recovery.  Southern  Ry.  Co.  v,  Taylor, 
42  So.  625,   148  Ala.   52. 

S  45  (4)  Damages. 

Measure  of  '  Damages. — Measure  of 
damages  for  failure  by  a  railroad  to 
maintain  cattle  guards  in  repair,  permit- 
ting stock  to  enter  and  damage  crops, 
is  the  difference  between  the  market 
value  of  the  crops  that  would  have  been 
raised,  had  not  the  stock  damaged  them, 
and  the  market  value  of*  the  crop  actu- 
ally raised,  less  what  would  have  been 
the  reasonable  cost  of  gathering  and 
marketing  that  part  of  the  crop  de- 
stroyed. ■  Central  of  Georgia  Ry.  Co.  v. 
Carroll,  50  So.  235,  163  Ala.  84;  Atlanta, 
etc..  Railway  v.  Brown,  158  Ala.  607,  48 
So.  73. 

The  proper  measure  of  damages  for 
obstructing  a  property  owner's  right  of 
access  to  a  street  by  the  erection  of  em- 
bankments across  it  in  constructing  de- 
pot approaches  was  the  difference  be- 
tween the  market  value  before  and  after 
the  erection  of  the  obstruction,  and  a 
temporary  inflation  of  land  values  in 
that  locality  which  occurred  when  it  was 
learned  that  the  depot  would  be  con- 
structed there,  but  ceased  when  it  was 
learned  that  the  improvement  would  per- 
manently close  the  street,  could  not  be 
considered.  Meighan  v^  Birmingham 
Terminal  Co.,  165  Ala.  591,  51  So.  775. 

Elements  of  Damages. — In  an  action 
against  a  railroad  company  for  tres> 
pass  to  land  in  building  and  main- 
tainmg  a  railroad  track,  where  it  ap- 
peared  that   the  right  of  way  had  been 


in  the  possession  of  the  defendant,  and 
the  embankment  for  the  roadway  had 
been  thrown  up,  years  before  the  plain- 
tiff acquired  title  to  the  land,  but  the 
track  had  been  laid  after  the  plaintiff  ac- 
quired the  land,  plaintiff  was  only  enti- 
tled to  such  damages  as*  might  have  ac- 
crued by  the  placing  of  the  track  and  the 
operating  of  the  railroad  thereon.  Buck 
V.  Louisville  &  N.  R.  Co.,  53  So.  1008,  109 
Ala.  29. 

Release  of  Punitive  Damages  by  Stat- 
ute.— Where  changes  in  a  street  made 
by  a  railroad  company  in  enlarging  its 
depot  and  constructing  approaches 
thereto,  under  an  ordinance  vacating  the 
street,  which  was  void  because  not  en- 
acted by  express  legislative  authority, 
did  not  obstruct  or  change  the  street  any 
more  than  was  reasonably  necessary  for 
serving  the  public  and  other  carriers 
using  the  depot,  and  the  work  was  done 
without  insult  or  aggravation  to  an  abut- 
ting owner,  any  right  which  he  had  to 
punitive  damages  for  obstructing  the 
street  was  taken  away  by  a  statute  en- 
acted after  the  injury,  but  before  trial, 
vacating  the  streets  which  had  actually 
been  closed  in  erecting  the  depot  under 
the  void  ordinance.  Meighan  v,  Bir- 
mingham Terminal  Co.,  51  So.  775,  165 
Ala.  691. 

§  46  (5)  Question  for  Jury. 

In  an  action  for  trespass  tp  land  in 
building  and  maintaining  a  railroad,  in 
which  it  appeared  that  the  railroad  em- 
bankment was  constructed  before  plain- 
tiff obtained  title,  so  that  it  was  neces- 
sary to  show  an  ouster  of  defendant,  it 
was  for  the  jury  to  determine  whether 
or  not  the  road  had  been  abandoned  by 
the  defendant  or  its  predecessor,  so  as 
to  confer  constructive  possession  on 
plaintiff.  Buck  v,  LfOuisville,  etc.,  R.  Co., 
169  Ala.  29,  53  So.   100«. 

§  45.  (6)  Injunction. 

An  obstruction  of  a  street  by  the  erec- 
tion of  a  freight  depot  across  it,  dimin- 
ishing the  value  of  a  boarding  house 
thereon,  by  interfering  with  travel,  does 
not  work  an  irreparable  injury  to  such 
house,  but,  being  permanent,  and  there 
being  no  question  of  insolvency,  a  single 
action  at  law  for  damages  furnishes  full 
remedy,  so  that  resort  may  not  be  had 
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to  equity  by  the  house  owner  for  abate^ 
ment'of  a  nuisance.  Dennis  v.  Mobile  & 
M.   Ry.  Co.,  35  So.   30,  137  Ala.   649. 

VII.      SALES,      LEASES,      TRAFFIC 
CONTRACTS,  AND  CPN- 
SOLIDATION. . 

As  to  leases  and  traffic  contracts  as  af- 
fecting powers  of  receivers,  see  post, 
"Powers  and  Duties  of  Receiver  as  Af- 
fected  by   Leases,"  §   85. 

§  46.  Constittttioiial  and  Statutory  Pro- 
visions. 

Acts  1903,  p.  3f21,  §  12,  permitting  any 
corporation  to  purchase  any  road  con- 
structed by  another,  with  its  franchises, 
etc.,  and  acquire  its  capital  stock,  ap- 
plies to  an  attempted  sale  by  a  company 
of  its  property,  stock,  etc.,  to  another 
after  enactment  of  the  statute,  in  a  sub- 
sequent suit  to  enjoin  the  sale;  section 
!»4  providing  that  nothing  in  the  act  shall 
affect  rights  and  liabilities  of  existing 
corporations  chartered  under  special  or 
general  laws,  not  preventing  repeal  of 
existing  laws  on  the  subject.  South  & 
N.  A.  R.  Co.  V,  Gray,  49  So.  347,  160 
Ala.   497. 

Where  a  company  incorporated  prior 
to  the  Constitution  of  1875,  which,  un- 
der then  existing  laws,  could  not  sell  its 
franchise,  etc.,  without  consent  of  the 
state  and  all  of  its  stockholders,  by  its 
acts  and  conduct  has  brought  itself 
within  the  provisions  of  the  Constitution 
of  1875,  permitting  a  company  chartered 
before  adoption  of  an  article  therein, 
which  subjects  corporate  charters  to  re- 
peal or  amendment,  to  enjoy  benefit  of 
future  legislation  by  "accepting"  provi- 
sions of  the  article,  it  thereby  became 
subject  to  all  laws  enacted  as  to  rail- 
road corporations,  and  the  stockholders 
by  acquiescing  in  its  conduct  estopped 
themselves  from  claiming  that  laws  en- 
acted subsequent  to  its  charter  did  not 
apply  to  it,  so  that  subsequent  statutes 
permitting  a  sale  of  roads  by  a  majority 
of  the  stockholders  would  apply  to  it. 
South,  etc.,  R.  C.  V,  Gray,  160  Ala.  497, 
49  So.  347;  Louisville,  etc.,  R.  Co.  v. 
Gray,  154  Ala.  156,  45  So.  296. 

§  47.  Powers  of  Continuotts  or  Connecting 
Lines. 

The   power  of  a  railroad  company  to  ' 


acquire  land  in  aid  of  the  construction 
of  its  road  will  not  pass  to  a  consolidated 
corporation  of  which  it  forms  a  part,  un- 
less  its  line,  when  completed  according 
to  its  charter,  will  form  a  continuous 
track  with  those  of  the  other  constitu- 
ents of  the  consolidated  corporation,  so 
as  to  admit  of  the  passage  of  trains  without 
break  or  interruption;  Code  1886,  §  1583.  ^ 
providing  that  railroad  companies  whose  | 
tracks,  when  completed,  admit  the  con- 
tinuous passage  of  cars,  without  break 
or  interruption,  may  consolidate  them- 
selves into  one  corporation,  which  shall 
possess  all  the  powers,  rights,  and  frain- 
chises  of  its  constituent  members.  Geor- 
gia Pac.  Ry.  Co.  v.  Wilks,  86  Ala.  475, 
6  So.  34;  Georgia  Pac.  R.  Co.  v,  Gaines, 
88  Ala.  377,  7  So.  382. 

• 

§  4S.  Consent  of  Stockholders. 

See  ante,  "Constitutioi^al  and  Statutory 
Provisions,"  §  46. 

Acts   1903,   p.   321,   §   12   (Code    1907,  § 
S497),   permits   any    corporation    to  pur- 
chase or  lease  a  road  constructed  by  an- 
other, together   with   its  franchises,  etc.. 
or   to  acquire   and  use  its  capital   stock, 
it  the  road  purchased  connects  with  the  i 
road,  plant,  etc.,  of  the  purchaser.    Sec- 
tion 3498  prohibits  such  purchase,  etc,  till 
a  majority  of  the   stock  of  each   of  the 
corporations  shall  have  assented  by  vote 
at  a  meeting  called  by  directors.     Const 
1901,    §    238,    provides    that    no    injustice 
shall  be  done  to  stockholders  in  altering 
or    amending    existing    charters.      Held, 
that  construing  the  two  code  sections  to- 
gether, in  view  of  property  rights  guaran- 
teed  by  the   state  and  federal   Constitu- 
tion,    they    did    not    authorize     directors 
with  assent  of  a  majority  of  stockholders 
to   sell   stock  of  a  minority   stockholder 
without    his    consent,    and    sections    3503 
and  3503,  authorizing  merger  or  consoli- 
dation of  roads  as  provided  therein,  were 
not  applicable  to  justify  such  a   sale,  so 
that    directors   and   stockholders    will  be 
enjoined  from  voting  for  such  sale  in  a 
suit  by   a  minority   stockholder.      South, 
etc.,  R.  Co.  V,  Gray,  160  Ala.  497,  49  So. 
347. 

In  a  suit  by  stockholders  to  enjoin  a 
contemplated  sale  of  a  company  to  an- 
other, it  appeared  that  the  purchaser  was 
largely  indebted  to  the  seller,  and  that 
suit  was  then  pending  for  an  accounting 
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between  them,  and,  if  the  seller  was  al- 
lowed proper  credits,  its  indebtedness 
would  be  reduced;  the  only  consideration 
for  the  coiftemplated  sale  being  assump- 
tion by  the  purchaser  of  the  existing  in- 
debtedness of  the  seller.  Held,  that  as 
it  would  be  impossible  to  determine 
whether  consideration  for  the  sale  would 
be  adequate  till  an  accounting  was 
struck  between  the  companies,  the  sale 
would  be  enjoined  tilf  the  pending  suit 
was  finally  determined.  South,  etc.,  R. 
Co.  V,  Gray,  160  Ala.  497,  49  So.  347. 

In  a  suit  by  10  per  cent,  of  the  stock- 
holders of  the  S.  Railroad  Company  to 
enjoin  directors  and  other  stockholders 
from  voting  their  stock  to  sell  the  road, 
and  to  enjoin  the  L.  Railroad  Company, 
a  foreign  corporation,  holding  a  major- 
ity of  the  stock  therein,  from  voting  its 
.stock  to  elect  its  officers  as  officers  in 
complainant's  company,  the  bill  alleged 
that  certain  bonds  floated  by  the  L.  Com- 
pany for  the  other  road  had  been  mis- 
applied and  rolling  stock  of  the  latter 
wasted  and  its  earnings  diverted,  and  it 
was  proposed  to  continue  to  divert  its 
assets,  but  it  was  not  alleged  that  the 
other  company  was  insolvent.  The  two 
roads  had  been  operated  as  a  continuous 
line  for  a  number  of  years  without  objec- 
tion; the  L.  Company  having  floated 
bonds  for  the  S.  Company  to  extend  its 
•  line.  Code  1907,  §  3498,  permits  the  sale 
of  any  road  to  another,  etc.,  with  ap- 
proval of  a  majority  of  the  stockholders 
of  both,  and  section  3640  authorizes  for- 
eign corporations  to  own  and  vote  stock 
in  other  corporations,  if  its  charter  au- 
thorizes it.  Held,  that  the  majority 
stockholders  would  not  be  enjoined  from 
voting  for  the  sale  at  suit  of  the  small 
minority  complaining;  the  latter  having 
a  right  to  set  the  sale  aside  or  enjoin 
its  consummation  if  it  proved  fraudulent 
or  oppressive.  South,  etc.,  R.  Co.  v. 
Gray,  160  Ala.  497,  49  So.  347. 

§  49.  Consent  of  Public  Authorities. 

Code  1907,  §  3495  (Code  1896,  §  1169), 
authorizing  a  sale  by  one  company  to 
another  of  its  franchise,  etc.,  where  the 
purchaser  owns  all  the  capital  stock  of 
the  seller,  merely  declares  the  common 
law  and  operates  as  a  consent  by  the 
state,  essentia]  to  a  sale  of  the  franchise 


of  a  public  service  corporation  when  its 
charter  does  not  authorize  it.  South  & 
N.  A.  R.  Co.  V,  Gray,  49  So.  347,  160  Ala, 
497. 

§  ffO.  Sales. 

§  61.  Power  to  Buy  or  SelL 

By  Act  Aug.  6,  1868,  ratifying  the  con- 
solidation of  the  A.  &  F.  R.  Co.  and  the 
M.  &  G.  N.  R.  Co.  under  the  name  of 
the  M.  &  M.  R.  Co.,  the  new  company 
was  authorized  to  issue  bonds  secured 
by  mortgage.  Section  6,  after  providing 
that  the  consolidation  should  not  affect 
the  rights  of  creditors  of  the  original 
companies,  authorized  the  new  company 
to  dispose  of  any  property,  real  or  per- 
sonal, held  by  either  of  the  original  com- 
panies. Held,  that  the  power  of  sale 
was  confined  to  such  property  as  was 
not  needed  to  operate  the  road.  Spence 
f.  Mobile  &  M.   Ry.  Co.,  79  Ala.  676. 
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chasers. 

In  trespass  against  a  railroad  company 
for  locating  a  track,  etc.,  on  plaintiffs 
land,  defendant  was  not  liable  for  ex- 
cavating and  other  acts  done  by  its 
grantor.  Buck  r.  Louisville  &  N.  R.  Co., 
48  So.  699,  150  Ala.  305,  cited  in  note 
in  2\  L.  R.  A.,  N.  S.,  440. 

On  change  of  corporation  under  Act 
1875,  p.  132,  the  new  corporation  suc- 
ceeds to  the  franchises,  faculties,  and 
powers  of  the  old  corporation  precisely 
as  surrendered  or  lost,  though,  as  to 
ownership  of  property  and  liabilities,  it 
is  a  new  corporation.  The  new  corpo- 
ration is  bound  by  restrictions,  accepted 
by  the  old,  on  the  corporate  power, — for 
instance,  as  to  receiving  state  aid, — al- 
though not  embodied  in  the  charter. 
Mobile  &  M.  Ry.  Co.  v.  Steiner,  61  Ala. 
559. 

§  58.  Leases. 

§  64. Power  to  Make  or  Take  Lease. 

In  the  absence  of  express  legislative 
authority,  one  railroad  company  has  no 
power  to  lease  its  road  or  other  property 
to  another  railroad  corporation,  though  a 
common  carrier.  American  Lumber  Co. 
V.  Tombigbee  Valley  R.  Co.,  45  So.  911, 
154  Ala.  385;  George  v.  Central  R.,  etc., 
Co.,  101   Ala.  607,  14  So.   752;   Memphis, 
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etc.,  R.  Co.  V.  Grayson,  88  Ala.  572,  7  So. 
122. 

§  65. Requisites  and  Validity. 

In  the  absence  of  express  legislative 
authority,  an  attempt  by  one  railroad 
company  to  lease  its  road  or  other  prop- 
erty to  another  railroad  corporation  is 
void  as  against  public  policy.  American 
Lumber  Co.  v.  Tombigbee  Valley  R.  Co., 
154  Ala.  385,  45  So.  911.  See  also,  George 
t.  Central  R.,  etc.,  Co.,  101  Ala.  607,  14 
So.  752;  Memphis,  etc.,  R.  Co.  v.  Gray- 
son, 88  Ala.  572,  7  So.  122. 

Estoppel  of  Stockholder  to  Deny  Va- 
lidity.— A  stockholder  in  a  railroad  com- 
pany who,  at  a  meeting  of  the  stock- 
holders, votes  for  the  lease  of .  the  road 
to  another  company,  can  not,  while  his 
company  continues  to  be  committed  to 
the  lease,  attack  its  validity.  Memphis 
&  C.  R.  Co.  V,  Grayson,  88  Ala.  572,  7 
So.  122. 

§  66.  Contracts  for  Control,  Operation, 
or  Use  of  Railroads  or  Incidental 
Facilities. 

An  attempted  grant  by  a  railroad  com- 
pany that  is  a  common  carrier  of  pas- 
sengers and  freight  to  a  purely  private 
business  corporation  of  the  right  to  use 
the  road  to  an  extent  which  might  ex- 
clude all  other  use  is  in  violation  of  pub- 
lic policy.  American  Lumber  Co.  v. 
Tombigbee  Valley  R.  Co.,  45  So.  911,  154 
Ala.   385. 

§  57.  Consolidation. 

§  68.  Agreements  and  Proceedings. 

Where  the  agreement  by  which  two 
or  more  railroad  companies  have  been 
consolidated  into  one,  under  a  new 
name,  together  with  the  statutes  sanc- 
tioning and  ratifying  such  consolidation, 
do  not  operate  to  make  such  consoli- 
dated company  a  new  corporation,  the 
iicts  of  the  directors  of  the  consolidated 
company,  tending  to  show  that  they  be- 
lieved they  were  acting  for  a  new  cor- 
poration, can  not  be  allowed  to  change 
the  legal  effect  of  the  agreement  or  the 
construction  in  such  statute.  Meyer  v. 
Johnston,  64  Ala.  603. 

Curative  Statutes. — Statutes  ratifying 
a  contract  between  railroad  companies 
tor  their  consolidation  into  one  company 
under  a  new  name,  and  authorizing  such 


consolidated  company  to  adopt  the  char- 
ter of  the  constituent  companies,  do  not 
amount  to  the  creation  of  a  new  corpo- 
ration.   Meyer  r.  Johnston,  6#  Ala.  603. 


§  59. 


Operation  and  Effect. 


The  words  ''consolidation,"  "consoli- 
dated," and  "consolidate,"  as  used  in 
statutes  authorizing  and  ratifying  the 
combination  of  several  railroad  compa- 
nies, have  no  .definite  accepted  and  judicial 
meaning,  importing  that  such  combined 
corporations  are  severally  dissolved  and 
merged  into  a  new  corporation.  Meyer 
V,  Johnston,  64  Ala.  603. 


§  eo. 


ties. 


Rights  and  Liabilities  of  Par- 


Under  Act  Aug.  5,  1868,  authorizing 
a  consolidation  of  a  railroad  company, 
which  is  the  grantee  of  a  right  of  way, 
with  another  company,  section  6  provid-* 
ing  that  the  consolidation  shall  not  af- 
fect the  rights  of  the  creditors  of  the 
companies,  the  new  company  is  not  pro- 
tected, as  an  innocent  purchaser,  against 
the  enforcement  of  covenants  entered 
into  by  the  grantee  of  the  right  of  way, 
which  run  with  the  land.  Mobile  & 
M.  Ry.  Co.  V.  Gilmer,  85  Ala.  422,  5  So. 
138,  cited  in  note  in  23   L.   R.  A.  233. 

A  railroad  being  authorized  to  change 
its  name,  with  all  rights  and  obligations 
as  under  the  former  name,  and  to  con- 
solidate with  any  other  company,  united 
with  two  other  companies  without  the 
state,  and  its  officers  were  to  exercise 
full  control  over  the  property  of  all  the 
companies,  and  to  contract  debts  bind- 
ing them  all.  The  consolidated  compa- 
nies adopted  a  new  name,  and  also  the 
charter  of  the  first  company,  and  as- 
sumed a  contract  made  for  building  ad- 
ditional road.  Held,  that  the  new  com- 
pany was  liable  for  the  obligations  in- 
curred by  the  first  company.  Meyer  v. 
Johnston,   53   Ala.  237. 

VIII.  INDEBTEDNESS,  SECURITIES, 
LIENS,  AND  MORTGAGES. 

(A)  NATURE  AND  EXTENT  OF  LI- 
ABILITIES. 

§  61.  Borrowing  Money. 

A  railroad  corporation  may  borrow 
money  to  construct  its  road.  Savannah 
&  M.  R.  Co.  V.  Lancaster,  62  Ala.  565. 
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{  %SL  Making  and  Issue  of  Bonds. 

Although  railroad  bonds  be  indorsed 
in  fraud  of  the  internal  improvement 
law,  such  void  indorsement  will  not  re- 
lease the  corporation  from  its  liability 
for  the  bonds  secured  by  such  deed  of 
trust.  Kelly  v.  Trustees  of  Alabama  & 
C.    R.   Co.,   58   Ala.   489. 

^  63.  Liens  for  Public  Aid  Granted. 

Nature  and  Extent  of  Lien. — Where  a 
state  indorses  the  bonds  of  a  railroad, 
and  takes  a  lien  on  the  road  and  equip- 
ments as  security  for  the  payment  of  the 
bonds,  the  lien  operates  as  a  specific  ap- 
propriation of  the  property  of  the  cor- 
poration to  their  payment  on  default  of 
principal  or  interest.  Forrest's  Ex'rs  v. 
Luddington,  68  Ala.  1. 

Under  Act  Feb.  21,  1870,  authorizing 
indorsement  by  the  state  of  railroad 
bonds,  though  no  indorsement  was  to  be 
made  until  completion  of  20  miles  of 
road,  and  subsequent  indorsement  could 
only  be  made  as  sections  of  5  continuous 
miles  were  completed,  yet  the  statutory 
lien  of  the  state  on  account  of  such  in- 
dorsement was  not  restricted  to  the  por- 
tions of  road  then  finished,  nor  to  the 
property  then  owned  by  the  corporation, 
but  extended  to  the  entire  road,  its  fran- 
chises, and  all  the  property  then  belong- 
ing to  it  or  afterwards  acquired.  Colt  v. 
Barnes,  64  Ala.  108. 

Persons  Entitled  to  Benefit  of  Lien. — 
Where  the  state  has  indorsed  bonds  of 
a  railroad  company,  only  purchasers  for 
value  without  notice  are  entitled  to  be 
subrogated  to  the  statutory  lien  of  the 
state,  but,  as  against  the  railroad  com- 
pany, which  has  waived  the  defense  of  a 
partial  failure  of  consideration,  and  as 
against  a  subsequent  judgment  creditor 
of  the  company,  all  the  bondholders  are 
entitled  to  share  pro  rata  under  the  deed 
of  trvst  securing  the  bonds.  Morton  v. 
New  Orleans  &  S.  Railway  Co.  &  Im- 
migration   Ass'n,   79   Ala.   590. 

Where,  under  a  statute,  the  state  guar- 
antees railroad  bonds  which  are  diverted 
from  the  purpose  for  which  the  state's 
guaranty  was  made,  a  person  to  whom 
the  bonds  arc  assigned  is,  on  the  insolv- 
ency of  the  railroad  company,  entitled  to 
be  subrogated  to  the  rights  of  the  state 
against  the  railroad  company,  and  such 


subrogation  may  be  declared  in  a  suit 
between  the  bondholders  to  which  the 
state  is  not  a  party.  Oilman  v.  New  Or- 
leans &  S.  R.  Co.,  72  Ala.  566. 

The  lien  created  and  declared  by  Act 
Feb.  19,  1867,  and  Act  Sept.  22,  1868,  in 
favor  of  the  state,  on  its  indorsement  of 
the  bonds  of  a  railroad  company  for  its 
aid,  may  be  enforced  by  the  bondhold- 
ers whenever  default  is  made  in  the  pay- 
ment of  the  interest  of  such  indorsed 
bonds,  though  the  governor  is  directed 
by  the  statute  to  file  a  bill  for  foreclos- 
ure on  default  of  the  payment  of  the 
bonds.  Forrest's  Ex'rs  v.  Luddington,  68 
Ala.   1. 

Since  a  creditor  is  entitled  to  the  ben- 
efit of  all  securities  or  pledges  which  the 
surety  may  receive  from  the  principal 
debtor,  the  statutory  lien  given  by  Act 
Feb.  19,  1867,  and  Act  Sept.  22,  1868,  to 
the  state  to  secure  the  payment  of  rail- 
road bonds,  which  it  indorsed  in  order 
to  aid  the  road,  is  a  security  for  the  pay- 
ment of  the  indorsed  bonds,  and  oper- 
ates as  a  -specific  appropriation  of  the 
property  and  franchise  of  the  railroad 
corporation  to  their  payment,  which  the 
bondholders  may  enforce  whenever  de- 
fault shall  be  made  by  the  corporation 
in  the  payment  of  the  principal  or  inter- 
est. Forrest's  Ex'rs  v.  Luddington,  68 
Ala.  1. 

The  summary  remedies  given  by  Act 
Feb.  19,  1867,  and  Act  Sept.  22,  1868,  for 
the  enforcement  of  the  liens  of  the  state, 
to  secure  it  against  loss  by  reason  of  its 
indorsement  of  the  bonds  of  the  railroad 
company  for  its  aid,  can  only  be  exer- 
cised by  the  state;  but  where  the  state 
has  failed  to  exercise  them,  and  disclaims 
its  liability  for  the  indorsed  bonds,  such 
statutes  afford  no  obstacle  to  a  resort  to 
the  court  of  equity  by  the  holders  of  the 
bonds  for  an  enforcement  of  the  statu- 
tory lien  for  their  benefit,  and  the  fact 
that  the  state  can  not  be  made  a  party 
to  the  suit,  no  relief  being  asked  against 
it,  does  not  affect  the  jurisdiction  of  the 
court  nor  the  equity  of  the  bill.  Forrest's 
Ex'rs  V.  Luddington,  68  Ala.  1. 

§  64.  Mortgages  and  Trust  Deeds. 

§  M.  — w.  Power  to  Mortgage. 

In  the  absence  of  a  statutory  limita- 
tion, a  railroad  company  has  the  implied 
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power  to  mortgage  its  property  to  se- 
cure a  loan  for  the  conduct  of  its  busi- 
ness. Electric  Lighting  Co.  v.  Rust,  23 
So.  751,   117  Ala.   680. 

A  railroad  corporation,  unless  re- 
strained by  statute,  has  the  implied 
power  to  borrow  money  to  construct  its 
road,  and  to  secure  the  debt  thus  created 
by  mortgage  on  its  property.  Savannah 
&  M.  R.  Co.  z/.  Lancaster,  62  Ala.  555. 

Franchise  to  Exist  as  a  Corporation. — 

A  mortgage  of  a  railroad  "to  be  con- 
structed" and  of  its  appurtenances  "to  be 
acquired,"  by  a  company  chartered  to 
build  it,  is  valid,  and  the  several  items 
mentioned  which  the  company  had  au- 
thority to  acquire,  as  soon  as  they  came 
into  existence,  were  covered  by  the 
mortgage.  Meyer  v.  Johnston,  53  Ala. 
237. 

The  mortgage,  or  deed  of  trust,  exe- 
cuted by  the  Alabama  and  Tennessee 
Rivers  'Railroad  Company,  on  the  1st  of 
July,  1852,  conveyed  to  Lamar  and  Hal- 
lett,  as  trustees,  "the  railroad  constructed 
and  to  be  constructed  by  the^'  said  com- 
pany, "with  all  the  land,  houses,"  etc., 
"franchises,  privileges  and  rights,  and 
all  other  property,  real  and  personal, 
now  owned,  or  which  may  be  hereafter 
owned  by  the  said"  company,  "and  all 
subscriptions  to  their  capital  stock,  to- 
gether with  all  the  tolls,  incomes,  issues 
and  profits  which  may  accrue  from  said 
railroad,  or  from  any  other  source  what- 
ever;" and  contained  full  covenants  for 
further  assurances  and  conveyances,  as 
might  be  deemed  necessary  "for  the  bet- 
ter carrying  into  effect  the  objects  and 
purposes  of  this  indenture,  and  of  mak- 
ing more  effectual  the  lien  hereby  in- 
tended to  be  created,  and  to  embrace  the 
said  railroad,  and  the  future  construc- 
tion thereof,  together  with  all  the  other 
property,  means  and  effects,  intended 
hereby  to  be  mortgage,  as  shall  here- 
after be  required,  so  as  to  make  the  se- 
curity and  lien  aforesaid  at  all  times  as 
perfect,  complete,  and  effectual  as  prac- 
ticable." Held,  re-affirming  the  former 
decision,  that  this  deed  conveyed  the  en- 
tire railroad  from  Selma  to  the  Georgia 
State  line,  as  completed  by  the  Selma, 
Rome,  and  Dalton  Railroad  Company, 
notwithstanding  the  consolidation  with 
other    companies,    the    change    of    name. 


and  the  deflection  from  the  route  con- 
templated when  the  deed  was  made. 
Meyer  r.  Johnston,  64  Ala.  603,  605. 

§  66. Form,  Requisites,  and  Validity. 

A  resolution  of  railroad  directors,  au- 
thorizing issuance  of  bonds  to  raise 
money,  and  execution  of  a  deed  of  trust 
to  secure  the  same,  on  the  roadbed,  right 
of  way,  etc,  "and  on  all  the  real  and 
personal  property  now  and  hereafter  be- 
longing to  the  company,"  authorizes  a 
trust  deed  conveying  the  tolls,  freights, 
rents,  incomes,  etc.  Kelly  v.  Trustees 
of  Alabama  &  C.  R.  Co.,  5i8  Ala.  489. 


§  67. 


Property  and  Funds  Included. 


Property  Not  Used  in  Connection  with 
Railroad  and  Promotion  of  Proximate 
Purposes  of  Its  Construction. — Acts  1866, 
p.  6,  chartering  a  corporation  to  con- 
struct and  operate  a  railroad  between 
Mobile  and  New  Orleans,  empowered  it 
to  acquire  and  hold  such  real  property 
as  might  be  necessary  therefor,  and  to 
obtain  any  steamboats,  piers,  "wharves,** 
and  the  appurtenances  thereunto  belong- 
ing that  the  directors  might  deem  nec- 
essary, profitable,  and  convenient,  to  use 
and  manage  in  connection  with  said  rail- 
road. The  corporation  executed  certain 
deeds  of  trust  of  "the  lands  occupied  by 
said  railroad,"  etc.,  "in  connection  with 
said  portion  of  said  railroad  situate 
within  the  limits  of  said  cities,"  etc.,  or 
on  the  "line  thereof,"  also  of  "all  depots, 
station  houses,  wharves,"  etc.,  "used  in 
connection  with  its  said  railroad,  to- 
gether with  all  steamboats  and  personal 
property,"  etc.,  "used  exclusively  for  con- 
structing, maintaining,  operating,  or  con- 
ducting the  business  of  said  railroad.'^ 
Held,  that  such  deeds  of  trust  did  not 
pass  property  described  in  them,  ac- 
quired and  owned,  and  not  used  or  to  be 
used  in  connection  with  the  railroad,  and 
in  promotion  of  the  direct  and  pro^timate 
purposes  of  its  construction.  Morgan  v. 
Donovan,  58  Ala.  241. 

Property  Purchased  of  an  Opposition 
Steamship  Line. — The  charter  of  a  rail- 
road company,  authorizing  it  to  construct 
and  operate  a  road  between  certain  cities, 
empowered  it  to  acquire  and  hold  such 
real  property  as  might  be  necessary 
therefor,  and  to  obtain  any  steam- 
boats, piers,  wharves,  and  appurtenances 
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thereto  that  the  directors  might  deem 
necessary  to  own,  use,  and  manage  in 
connection  with  the  road.  The  company 
executed  certain  trust  deeds  of  the  lands 
occupied  by  such  railroad  "in  connection 
with  said  portion  of  said  railroad,  situ* 
ated  upon  or  lying  within  the  limits  of 
said  cities,"  etc.,  or  on  the  line  thereof, 
and  also  of  ''all  depots,  station  houses, 
wharves,"  etc,  "used  in  connection  with 
its  said  railroad,  together  with  all  steam- 
boats and  personal  property  used  or 
hereafter  to  be  used  exclusively  in  con- 
structing, maintaining,  operating,  or  con- 
ducting the  business  of  said  railroad." 
Held,  that  the  purchase  of  an  opposition 
steamship  line,  not  with  a  view  of  em- 
ploying it  in  connection  with  the  busi- 
ness of  such  road,  but  simply  to  with- 
draw it  from  business  to  prevent  com- 
petition, was  unauthorized,  and  such 
property  was  not  covered  by  the  trust 
deed.     Morgan  v,  Donovan,  58  Ala.  241. 

Portion  of  Abandoned  Route. — ^A  por- 
tion of  the  route  on  which  a  railroad  had 
done  some  grading,  but  was  afterwards 
abandoned  for  another  route  on  which 
the  road  was  built,  did  not  pass  by  the 
trust  deed,  but  reverted  to  the  owners 
of  the  soil.  Meyer  v.  Johnston,  53  Ala. 
237. 

After  Acquired  Property. — A  trust 
deed  by  a  corporation  of  all  its  lands, 
fixtures,  structures,  etc.,  then  owned  and 
thereafter  to  -  be  owned  by  it,  included 
cars,  locomotives,  and  other  rolling  stock 
from  time  to  time  acquired  by  the  com- 
pany, either  under  its  old  name  or  its 
new  name,  after  reorganzation.  Meyer 
V.  Johnston,   53   Ala.   237. 

A  trust  deed  of  a  railroad  "and  all 
other  property  now  owned  and  which 
may  be  hereafter  owned  by  the  railroad 
company"  did  not  cover  lands  which,  at 
the  execution  of  the  deed,  the  company 
had  no  right  to  accept,  and  which  were 
subsequently  acquired  under  authority  of 
the  legislature,  nor  a  branch  road  there- 
after constructed  under  a  special  charter 
subsequently  granted  by  which  others 
than  the  original  railroad  company  might 
become  stockholders.  Meyer  v,  John- 
ston, 53  Ala.  237. 

Rolling  Stock. — 'Rolling  stock  is  per- 
sonalty, not  converted  into  realty  by  be- 
ing put  upon  the  the  railroad,  and  liens 


existing  upon  it  when  delivered  to  the 
railroad  company  will  not  thereby  be 
displaced  so  as  to  subject  the  property 
first  to  the  operation  of  prior  mortgages 
given  by  the  company  on  its  road  and 
equipment  Meyer  v.  Johnston,  53  Ala. 
237;  Meyer  v»  Johnston,  64  Ala.  603,  605. 

Enlarged  or  Extended  Road. — ^The  fact 
that  a  portion  of  a  railroad  not  built 
when  a  deed  of  trust  was  executed  was 
afterwards  constructed,  not  on  the  route 
then  surveyed  and  located,  but  on  an- 
other route  in  the  general  direction  au- 
thorized by  the  charter  and  amendments, 
did  not  deprive  the  holders  of  bonds  se- 
cured by  the  trust  deed  on  the  road  to 
be  constructed  of  the  right  to  a  first  lien 
on  it.     Meyer  v,  Johnston,  53  Ala.  23T. 

When,  at  the  execution  of  a  trust  deed 
by  a  railroad  corporation,  the  construe* 
tion  of  but  one  main  line  was  authorized 
or  in  contemplation,  a  separate  branch, 
which  was  thereafter  constructed  under 
a  special  charter,  by  which  other  persons 
than  the  original  corporation  might  be- 
come stockholders,  did  not  pass  under 
the  trust  deed.  Meyer  v.  Johnston,  53 
Ala.   237. 

A  railroad  company,  having  acquired 
rights  of  way  from  the  owners,  graded 
the  same,  and  executed  a  mortgage  to 
secure  bonds  on  all  its  property.  There- 
after it  purchased,  on  condition,  the 
rights  of  way,  franchises,  'and  property 
of  another  railroad,  which  had  been  lo- 
cated over  the  same  route.  Held,  in 
ejectment  by  the  latter  company,  on 
breach  of  condition,  against  a  company 
claiming  under  a  foreclosure  of  the  mort- 
gage, that  plaintiffs  were  not  entitled  to 
recover.  East  Alabama  Ry.  Co.  v.  Ten- 
nessee &  C.  R.  Co.,  78  Ala.  274. 

§  66.  — — -  Debts  and  Obligations  Secured. 

A  deed  of  trust,  made  as  security  for 
bonds  of  a  railway  company  to  be  there- 
after issued,  is  inoperative  as  a  security, 
unless  the  bonds  are  actually  issued  to 
bona  fide  creditors  before  the  liens  of 
other  creditors  attach  to  the  property 
conveyed,  either  by  judgment  or  execu- 
tion. Allen  V.  Montgomery  R.  Co.,  11 
Ala.  437. 

§  68.  Priorities  of  Liens  and  Mortgages. 
§  66  (1)  Liens  for  Public  Aid  Granted. 

The    lien    of    the    state    upon    railroad 
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property  under  Acts  1869-70,  p.  194,  pro- 
viding for  state  aid  to  railroads,  and  the 
lien  created  by  a  deed  of  trust  executed 
by  the  railroad  company  as  an  indemnity 
to  the  state  against  the  liability  to  be  in- 
curred by  the  indorsement  of  its  bonds, 
are  subordinate  to  the  interest  and  claim 
of  the  vendee  of  such  property,  reserved 
in  the  deed  of  conveyance  made  upon 
conditions  precedent.  Tennessee  &  C.  R. 
Co.  V,  East  Alabama  Ry.  Co.,  73  Ala.  426. 

Under  a  bill  to  foreclose  a  deed  of  trust 
executed  by  railroad  company  for  the 
benefit  of  all  its  bondholders,  filed  by  the 
trustees  against  the  purchasers  of  the 
equity  of  redemption  at  a  sale  in  bank- 
ruptcy, all  the  bondholders  came  in  and 
proved  their  claims  before  the  register, 
under  a  reference.  The  report  of  the  reg- 
ister showed  that  some  of  the  bonds  had 
been  indorsed  by  the  state  under  Act  Feb. 
21,  1870.  Held,  that  a  decree  giving  such 
indorsed  bonds  priority  over  those  unin- 
dorsed was  not  error.  Colt  r.  Barnes,  64 
Ala.  108. 

Under  the  act  of  February  21,  1870, 
authorizing  the  indorsement  by  the  gov- 
ernor, in  the  name  of  the  state,  of  the 
bonds  of  railroad  companies,  although  no 
indorsement  could  be  made  until  20  miles 
of  road  had  been  finished,  completed,  and 
equipped,  and  subsequent  indorsements 
were  authorised  only  as  sections  of  5 
continuous  miles  were  finished,  etc.,  yet 
the  statutory  lien  given  to  the  state  on 
account  of  such  indorsements  was  not 
limited  or  restricted  to  the  portions  of 
the  road  then  finished,  nor  to  the  prop- 
erty then  owned  by  the  company,  but  ex- 
tended to  the  entire  road,  its  franchises, 
and  all  property  then  belonging  to  it  or 
afterwards  acquired,  and  this  lien,  by  the 
express  words  of  the  statute,  was  de- 
clared prior  and  superior  to  all  liens  or 
incumbrances  created  by  the  company, 
and  all  other  claims  existing,  or  to  exist, 
against  it.     Colt  v.  Barnes,  64  Ala.  108. 

§  08  (S)  Liens  for  Labor,  Supplies,  or  Ad- 
vances. 

A  railroad  company,  the  fruits  of 
whose  labor  and  expenditures  are  about 
to  be  lost  by  the  failure  of  its  enterprise, 
can  not,  to  raise  money  to  complete  it, 
create  liens  upon  its  property  which  will 
displace  an  older  lien,  and  no  prerogative 


of  a  court  of  equity  arms  it  with  power 
to  do  so.  Meyer  v,  Johnston,  53  Ala.  237. 
Repairs  on  Railroad.  —  Neither  the 
making  of  necessary  repairs  upon  a  rail- 
road, under  a  contract  with  the  company 
giving  a  lien  until  paid  for,  nor  payment 
therefor  in  bonds  secured  by  a  subse- 
quent mortgage,  give  the  trustees  therein 
any  'iien  for  repairs"  against  prior  in- 
cumbrances. Mey£r  r.  Johnston,  53  Ala. 
237. 

§  70.  Interest  and  Coupons. 

The  act  of  the  governor,  in  1871,  in 
refusing  to  pay  interest  on  certain  rail- 
load  bonds,  indorsed  by  the  state,  num- 
bered above  4,720,  was  strictly  exparte, 
and,  even  if  held  to  be  the  act  of -the 
state,  did  not  affect  the  rights  of  the 
holders  of  such  bonds.  State  v.  Cobb, 
64  Ala.  127. 

§  71.  Application  of  Earnings. 

Under  a  mortgage  specifically  pledging 
rents  and  profits,  the  mortgagee  never- 
theless acquires  no  rights  thereto  after 
the  law.  day,  unless  upon  prompt  notice 
to  tenants,  or  by  bringing  a  bill  to  fore- 
close; and  this  rule  applies  to  a  railroad 
mortgage  conveying  all  the  property  of 
the  company,  together  with  all  tolls,  in- 
come, issues,  and  profits  accruing  front 
the  road,  in  trust  for  the  benefit  of  its 
bondholders,  where  the  parties  clearly 
contemplated  that  the  company  should 
continue  in  possession,  and  receive  and 
appropriate  its  earnings  until  claimed  by 
the  trustee  under  the  mortgage.  John- 
ston V.  Riddle,  70  Ala.  210. 

§   7S.   Enforcement   of  Liabilites  against 
Property. 

§  78.  In  General. 

Where  a  railroad  company  for  14  years 
neglected  to  operate  its  road  or  exercise 
its  franchise,  and  tore  up  its  track,  it  can 
not  claim  that  its  right  of  way,  in  which 
it  has  the  fee,  is  exempt  from  sale  on 
execution  because  the  corporation  was 
created  for  the  furtherance  of  public  pur- 
poses, with  which  such  sale  would  inter- 
fere. Gardner  v.  Mobile  &  N.  W.  R.  Co., 
102  Ala.  635,  15  So.  271,  cited  in  notes  in 
31  L.  R.  A.,  N.  S.,  637,  638,  642. 

§  74.  Claims  against  Specific  Prop- 
erty. 
Where   the  owner  of   the   fee   of  land 
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incumbered  with  a  lien  for  purchase 
money  conveys  a  right  of  way  over  it  to 
a  railroad  company,  which  takes  posses- 
sion and  constructs  its  road  under  such 
conveyance,  all  the  lienor  can  claim  is 
full  compensation  for  the  land  appropri- 
ated, and  he  is  riot  entitled  to  sell  the 
land  with  the  improvements  thereon,  in 
satisfaction  of  the  lien.  First  Nat.  Bank 
of  Gadsden  v.  Thompson,  22  So.  668,  116 
Ala.  166. 

A  court  of  equity  in  which  a  suit  is 
brought  to  enforce  such  lien  has  power 
to  ascertain  and  decree  the  amount  to 
be  paid  as  damages  or  compensation. 
First  Nat.  Bank  v.  Thompson,  22  So.  668, 
116  Ala.  166. 

(B)  FORECLOSURE  OF  LIENS  AND 
MORTGAGES. 

§  75.  Rights  of  Action  and  Defenses. 

Remedy  by  Statute  Given  State  Alone. 
— The  remedies  afforded  by  Acts  1869, 
p.  70,  giving  the  state  a  paramount  lien 
on  internal  improvements  when  it  has 
indorsed  bonds,  etc.,  are  enforceable  by 
the  state  alone.  They  can  not  be  set  up 
by  the  purchasers  of  the  railroad,  in  a 
contest  between  them  and  the  holders  of 
indorsed  bonds,  secured  also  by  the  cor- 
poration's mortgage,  to  defeat  the  latter 
in  foreclosing  such  mortgage,  whatever 
might  be  their  effect  if  the  state  were  a 
party,  and  the  holders  of  indorsed  bonds, 
secured  also  by  the  corporation's  mort- 
gage, should  seek  to  set  up  rights  under 
the  mortgage  to  embarrass  the  state  ill 
pursuing  its  remedies.  Kelly  v.  Trustees 
of  Alabama  &  C.  R.  Co.,  58  Ala.  469. 

§  70.  Parties. 

Persons  holding  a  mortgage  on  the 
property  of  a  railroad,  executed  after  the 
indorsement  by  the  state  of  the  railroad 
company's  bonds,  under  St.  Feb.  19,  1867 
and  St.  Sept.  22,  1868,  are  junior  incum- 
brancers, and,  although  they  may  be 
proper,  they  are  not  indispensable,  par- 
ties to  a  bill  by  the  holders  of  the  bonds 
indorsed  by  the  state  to  enforce  the  lien 
created  by  such  statutes.  Forrest's  Ex'rs 
V,  Luddington,  68  Ala.  1. 

§  77.  Pleading. 

Where  a  deed  of  trust,  or  mortgage, 
made  by  a  railroad  company  to  secure 
an  issue  of  bonds  and  interest  thereon. 


provides  that,  in  default  of  payment  of 
interest  for  six  months,  the  principal 
should  also  become  due,  a  bill  by  the 
trustees  for  foreclosure,  averring  such 
default  in  payment  of  interest,  is  not  de- 
murrable because  it  fails  it  allege  that  the 
interest  coupons  were  presented  for  pay- 
ment at  the  ofRce  or  agency  at  which 
they  were  payable.  Savannah  &  M.  R. 
Co.  V,  Lancaster,  62  Ala.  555. 

§  78.  Judgment  or  Decree  and  Execution. 

Where  it  appears,  in  proceedings  to 
foreclose  a  deed  of  trust  executed  by  a 
railroad  compai^y  for  the  benefit  of  all  its 
bondholders,  that  a  part  of  the  bonds  have 
been  indorsed  by  the  state  under  Act  Feb. 
21,  1870.  no  motion  or  petition  is  necessary 
to  enable  the  chancellor  to  decree  the 
priority  of  the  bonds  so  indorsed;  and 
therefore  the  fact  that,  in  such  a  case,  the 
decree  was  renderd,  without  notice,  on  a 
petition  filed  by  the  holders  of  the  in- 
dorsed bonds,  was  immaterial.  Colt  v, 
Barnes,  64  Ala.  108. 
§  79.  Sale. 

Where  a  sale  of  a  railroad,  then  in  the 
•hands  of  a  receiver,  has  been  directed  by 
the  court  to  be  made  by  the  receiver,  and 
the  sale  is  so  made  by  him,  and  confirmed 
by  the  court,  the  sale  is  valid;  the  pro- 
visions of  Code,  §  3600,  stating  that  ''when 
any  property  is  ordered  to  be  sold  by  the 
decree  of  a  chancery  court,  such  sale  shall 
in  all  cases  be  made  ^by  the  register  of  the 
court  ordering  the  same,"  being  directory, 
and  not  mandatory.  Rome  &  D.  R.  Co.  v. 
Sibert,  97  Ala.  393,  12  So,  69,  cited  in  note 
in  32  L.  R.  A.  208. 

§  80.  Reorganisation  by  Purchasers. 

Where  a  railroad  company  mortgaged 
its  road  and  all  its  effects,  which  were  sold 
at  foreclosure,  purchasers  who  afterwards 
incorporated  under  a  new  name  succeeded 
to  all  the  rights  of  the  old  company  under 
a  deed  acquiring  the  right  of  way  for  the 
construction  of  the  road.  Pollard  v.  Mad- 
dox,  28  Ala.  321. 

§  81.  Disposition  of  Proceeds  and  Surplus. 
The  fund  realized  from  a  foreclosure  of 
a  railroad  mortgage  to  secure  bondholders 
being  insufficient  to  pay  all  the  bonds  in 
full,  the  court  ordered  a  pro  rata  distribu- 
tion among  those  who  had  proved  their 
claims.  Held,  that  after  some  of  the  bond- 
holders had  received  their  proportion,  and 
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Others  had  come  in,  it  was  unjust  to  allow 
the  latter  the  same  proportion  in  the  un- 
distributed balance,  but  that  the  whole  ac- 
count should  be  recast  at  a  lessor  rate. 
Pinkard  v.  Allen's  AdmV,  75  Ala.  73. 

§  82.  Pees. 

Where  a  sale  of  a  railroad  in  the  hands 
of  a  receiver  is  made  by  the  receiver  under 
direction  of  the  court,  instead  of  by  the 
register,  Code,  §  3600,  providing  that 
"when  any  property  is  ordered  to  be  sold 
by  the  decree  of  a  chancery  court,  such 
sale  shall  in  all  cases  be  made  (by  the  regis- 
ter of  the  court  ordering  the  same,"  being 
directory  only,  the  register  of  the  court 
directing  the  sale  will  not  be  entitled  to 
commissions  on  sale.  Rome  &  D.  R.  Co. 
V.  Sibert,  97  Ala.  393,  12  So.  69. 

IX.  RECEIVERS. 

As  to  liability  of  receivers  for  injuries 
from  operation  of  road,  see  post,  "Effect 
of  Operation  of  Road  by  Receiver,"  §  100. 

§  83.  Grounds  of  Appointment. 

A  court  should  not  appoint  a  receiver 
for  a  railroad  except  in  case  of  urgency, 
and  officers  conducting  its  business  to' 
whom  no  fraud  or  fault  is  imputed  should 
not  be  displaced  from  the  ad  interim  man- 
agement, pending  litigation,  merely  be- 
cause the  corporation  is  insolvent.  Meyer 
V.  Johnston,  63   Ala.   237. 

While  a  court  of  equity  is  reluctant  to 
interfere  with  the  possession  of  a  rail- 
road corporation,  by  the  appointment  of 
a  receiver,  yet  where  a  railroad  corpora- 
tion has  been  declared  bankrupt,  and  in- 
terest has  accumulated  on  its  bonds  ex- 
ceeding the  value  of  the  property  mort- 
gaged to  secure  them,  and  purchasers  of 
the  equity  of  redemption  at  the  assign- 
ees' sale  are  in  possession  of  the  road  and 
mortgaged  property,  receiving  the  in- 
comes which  the  mortgage  entitles  the 
mortgagee  to  take,  and  using  the  prop- 
erty for  their  exclusive  use  and  benefit, 
the  appointment  of  a  receiver  is  not  an 
interference  with  the  corporate  authority 
over  the  road,  or  a  disturbance  of  the 
corporate  possession,  but  merely  of  that 
of  the  purchasers.  Kelly  v.  Trustees  of 
Alabama  &  C.   R.  Co.,  58  Ala.   489. 

§  84.  Appointment. 

Authority  of  Court. — A  court  of  equity 
has  authority,  without  the  aid  of  a  statute. 


to  take  charge  of,  manage,  and  operate 
a  railroad  which  is  the  subject  of  litiga- 
tion, by  its  receivers,  when  such  a  course 
is  indispensable  to  secure  the  rights  of 
creditors  and  others,  or  to  prevent  a 
failure  of  justice.  Meyer  v,  Johnston,  53 
Ala.  237. 

§  85.  Powers  and  Duties  of  Receiver  as 
Affected  by  Leases. 

Receivers  of  a  railroad  company  are  not 
relieved  from  paying  rent  of  cars  by  leas- 
ing them  to  another  company,  without 
their  lessor's  consent,  if  the  sublessee 
made  no  reports  or  payments  to  such 
lessor.  Mercantile  Trust  &  Deposit  Co. 
V.  Southern  Iron  Car  Line  Co.,  21  So. 
373,  113  Ala.  543. 

Where  car  rental  contracts  of  a  mort- 
gagor railroad  company  are  continued  in 
force  by  receivers  appointed  in  foreclos- 
ure proceedings,  under  license  from  the 
court,  the  car  rent  becomes  a  lien  on  the 
property  superior  to  the  lien  of  the  mort- 
gage debt.  Mercantile  Trust  &  Deposit 
Co.  V.  Southern  Iron  'Car  Line  Co.,  21  So. 
373,  113  Ala.  543. 

A  mortgagee  of  a  railroad  who  pro- 
cured a  decree  in  foreclosure  appointing 
receivers,  and  griving  them  power  to 
carry  out  or  renew  any  contracts  made 
by  the  mortgagor  company,  is  estopped 
to  claim  that  the  receivers  have  no  au- 
thority to  renew  leases  of  cars  without 
additional  orders  of  court.  Mercantile 
Trust  &  Deposit  Co.  v.  Southern  Iron 
Car  Line  Co.,  21  So.  373,  113  Ala.  543. 

§  86.  Authority  to  Control  and  Manage 
Road,  and  Exercise  Thereof  in  Gen- 
eraL 

Where  a  court  has  been  compelled  to 
take  possession  by  its  receiver  of  a  rail- 
road, its  whole  power  over  it  is  confined 
to  making  necessary  repairs  and  protect- 
ing the  property;  and  if  the  income  is  in- 
sufficient for  that  purpose,  it  may  provide 
the  requisite  means  by  creating  charges 
on  the  property.  Meyer  v.  Johnston,  53 
Ala.  237. 

Where  a  receiver  of  a  railroad,  while 
operating  the  road  has  paid  to  connecting 
lines  ioT  freights  belonging  to  them  "ac- 
cording to  a  necessary  usage  in  the  busi- 
ness of  connecting  railroads."  such  pay- 
ments are  properly  allowed  to  him  as  a 
credit.  Meyer  v.  Johnston,  64  Ala.  603. 
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X.  OPERATION. 

As  to  operation  by  receivers,  see  ante, 
''Authority  to  Control  and  Manage  Road, 
and  Exercise  Thereof  in  General,"  §  86. 

(A)   DUTY  TO  OPERATE. 

§  87.  Accommodations  and   Fadlitiefl  at 
Stations. 

As  to  location  and  establishment  of 
stations,  see  ante,  ''Location  and  Estab- 
lishment of  Stations,"  §  18. 

The  common  law  does  not  impose  upon 
a  railroad  company  the  duty  of  establish- 
ing and  maintaining  a  comfortable  wait- 
ing room  at  stations  for  persons  intending 
to  become  passengers  on  its  trains;  and 
no  such  duty  exists  unless  imposed  by 
the  charter  of  the  company,  or  by  a 
statutory  regulation,  or  by  some  other 
legislative  authorization  conferring  the 
power  upon  a  railroad  commission  to  im- 
pose such  duty.  Page  v.  Louisville  &  N. 
R.  Co.,  29  So.  876,  129  Ala.  232. 

§  88.  Injuries  to  Property  from  Operation 
of  Road. 

As  to  companies  and  persons  liable, 
see  post,  "Companies  and  Persons  Liable 
for  Injuries,"  §§  96-105.  As  to  injuries  to 
animals,  see  post,  "Injuries  to  Animals  on 
or  Near  Tracks,"  §§  202-232.  As  to  inju- 
ries from  fires,  see  post,  "Fires,"  §§  233- 
252. 

A  municipal  ordinance  limiting  the 
speed  of  trains  was  not  intended  to  im- 
pose any  duty  on  the  railroad  company  in 
reference  to  buildings  along  its  track,  but 
was  intended  for  the  protection  of  the 
people  using  the  streets  of  the  city.  Louis- 
ville &  N.  R.  Co.  V.  Sullivan  Timber  Co., 
35  So.  327,  138  Ala.  379. 

A  freight  train  in  regular  course  of 
operation  was  stopped  near  the  company's 
office  without  knowledge  on  part  of  the 
company  or  its  servants  that  by  stopping 
at  that  point  they  were  preventing  the  fire 
department  from  throwing  water  from  a 
hydrant  on  plaintiff's  building  on  fire  on 
the  other  side  of  the  track,  and  the  train 
was  moved  immediately  on  receipt  by  the 
conductor  of  a  clearance  card  from  the 
train  dispatcher.  Held,  that  defendant 
was  not  liable  for  damages  caused  by  fail- 
ure of  the  fire  department  to  reach  plain- 
tiffs building  with  water.  Louisville  & 
N.  R.  Co.  V.  Scruggs  &  Echols,  49  So. 
399,  161  Ala.  97. 


(B)  STATUTORY,  MUNICIPAL,  AND 
OFFICIAL   REGULATIONS. 

§  89.  Authority,  Construction,  and  Opera- 
tion in  General. 

Repeal  of  Statutes.— The  repeal  by 
Acts  1875,  p.  269,  of  the  act  providing  for 
state  aid  to  railroads,  does  not  releaae 
them  from  the  restraints  imposed  by  § 
15,  as  to  tolls,  etc.  The  penalties  imposed 
by  Acts  1873,  p.  62,  are  not  repealed  by 
Acts  1875,  p.  243.  Mobile  &  M.  Ry!  Cq. 
r.  Steiner,  61  Ala.  559. 

Construction  and  Operation. — Applying 
the  rule  that  where  an  act  authorizing  a 
codification  requires  marginal  references 
to  the  session  acts  the  original  statute 
governs,  where  two  sections  of  the  Code 
refer  to  Rev.  Code  §§  14ai,  2905,  as  to 
limitation  of  actions  for  personal  injuries, 
the  limitation  of  60  days  within  which  un- 
der the  former  section  claims  for  damages 
against  railroad  companies  must  be  pre- 
sented or  sued  on  does  not  appiy  to  in- 
juries to  the  person,  but  as  to  such  claims 
the  one-year  limitation  prescribed  by  § 
3905  is  applicable.  Nicholson  v.  Mobile  & 
M.  R.  Co.,  49  Ala.  205. 

§  90.  Companies  and  Persons  to  Whom 
Applicable. 

Act  Feb.  25,  1887,  p.  144,  provides  that 
corporations  formed  for  'the  purpose  "of 
construpting  and  using  a  street  railway  in, 
or  in  and  near,  or  between  any  of  the  cities 
or  towns  of  the  state,''  shall  have  power 
to  construct  a  street  railroad  upon  the 
streets  of  any  city,  town,  or  county,  as 
may  (be  authorized  by  the  proper  authori- 
ties thereof,  and  speaks  of  such  road  as  a 
"railroad  company."  Code  1886,  §  1173, 
provides:  "Unless  clearly  otherwise  ap- 
parent from  the  context  the  term  'railroad 
company,'  as  used  in  this  chapter,  includes 
any  person  or  corporation  owning  or  op- 
erating a  railroad."  Held,  that  a  "dummy 
line"  between  Birmingham  and  Ensley 
City,  organized  under  the  above  act,  was 
a  "railroad,"  .within  Code,  §  1145,  which 
requires  all  trains  to  stop  within  100  feet 
of  where  two  "railroads"  cross  each  other. 
Birmingham  Mineral  R.  Co.  v,  Jacobs,  92 
Ala.  187,  9  So.  320;  Ensley  Ry.  Co.  v. 
Chewning,  93  Ala.  24,  9  So.  458,  cited  in 
note  in  41  L.  R.  A.,  N.  S.,  163. 

Logging  Railroads.~Code  1907,  §  5476, 
providing  that  when  stock  is  killed  cr  in- 
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jured  by  the  locomotive  or  cars  of  any 
railroad  the  burden  is  on  the  railroad 
company  to  prove  its  want  of  negligence, 
applies  to  logging  railroads.  0*Rcar  v. 
Manchester  Lunib'*-  Co.,  6  Ala  App.  461, 
GO  So.  4«2. 

Companies  Organized  under  Special 
Charters.— Act  1852  (Pamp.  Acts  1851-52, 
p.  45),  regulating  and  defining  the  liability 
of  railroads  for  stock  killed  by  its  trains, 
does  not  conflict  vrith  the  right  of  the 
Nashville  &  Chattanooga  Railroad  Com- 
pany, under  Act  1851  (Pamp.  Acts  1849- 
50,  p.  71),  granting  the  right  of  way 
through  Jackson  county  to  such  railroad. 
Nashville  &  C.  R.  Co.  v.  Peacock,  25  Ala. 
229,  cited  in  note  in  25  L.  R.  A.  162. 

§  91.  Employees. 

Though  the  general  assembly  of  Ala- 
bama can  not  prescribe  the  conditions  of 
contracts  made  in  another  state,  it  may 
regulate  the  employment  of  persons  in 
the  state  under  contracts  made  elsewhere; 
and  this  is  the  extent  of  Act  Feb.  28,  1887, 
in  reference  to  the  employment  of  rail- 
road engineers  who  have  not  been  exam- 
ined as  required.  Nashville,  C.  8l  St.  L. 
Ry.  Co.  V.  State,  83  Ala.  71,  3  So.  702. 

Act  Feb.  28,  1887,  for  the  protection  of 
the  traveling  public  against  accidents  re- 
sulting from  co\oT  "blindness  or  other  de- 
fective vision  on  the  part  of  railroad  en- 
gineers, is  constitutional,  and  if  the  pro- 
vision which  declares  that  the  examination 
shall  be  at  the  expense  of  the  railroads,  or 
the  provision  which  authorizes  the  state 
board  of  health  to  make  alterations  or 
additions  in  or  to  the  rules  prescribed  by 
the  statute,  one  or  both,  be  unconstitu- 
tional, for  any  reason,  this  would  not  de- 
stroy the  entire  statute,  nor  defeat  a 
criminal  prosecution  under  it.  Nashville, 
C.  &  St.  L.  Ry.  Cb.  v.  State,  83  Ala.  71, 
3  So.  702. 

Under  the  provisions  of  the  act  ap- 
proved February  28,  1887,  entitled  **An  act 
for  the  protection  of  the  traveling  public 
against  accidents  caused  b^  color  blind- 
ness and  defective  vision"  (Sess.  Acts 
1886-87,  pp.  87,  89),  which  requires  cer- 
tain railroad  employees  employed  in  speci- 
fied capacities  to  submit  to  examination 
by  a  medical  examiner  appointed  by  the 
governor,  and  obtain  a  certificate  as  to 
their  freedom  from  color  blindness  or 
other  defect  of  vision,  which  examination 


shall  be  made  at  the  expense  of  the  rail- 
road company  in  whose  employment  the 
applicant  is,  the  medical  examiner  can 
not  lawfully  refuse  to  make  an  examina- 
tion because  the  railroad  company  refuses 
to  pay  the  prescribed  fee,  nor  require 
pay  from  the  applicant  himself.  Baldwin 
V,  Kouns,  81  Ala.  272,  2  So.  638. 

§  9S.  Signals  and  Lookouts. 

As  to  violation  of  statutes  or  ordinances 
as  affecting  liaibility  for  injuries  to  per- 
sons on  track,  see  post,  "Signals  and 
Lookouts,"  §  168.  As  to  violation  of 
statutes  or  ordinances  as  affecting  liabil- 
ity for  injuries  to  animals,  see  post,  "Sig- 
nals and  Lookouts,"  §  209. 

Interurban  Railroads  Operated  by  Elec- 
tricity.—Code  1907,  §  5473,  requiring  the 
person  in  charge  of  a  locomotive  to  rmg 
the  bell  or  blow  the  whistle  under  certain 
circumstances,  held  inapplicable  to  an  in- 
terurban railroad  operated  by  electricity. 
Birmingham  R.,  Light  &  Power  Co.  r. 
Ozburn,  4  Ala.  App.  399,  56  So.  ^599.   ^ 

§   93.   Crossing     Highways    and    Public 
Places. 

Signals. — It  is  incumbent  on  one  op- 
erating an  interurban  railroad  to  see  that 
proper  signals  are  given  of  the  approach 
of  its  cars  to  public  railroad  crossings. 
Birmingham  R.,  Light  &  Power  Co.  v. 
Ozburn,  4  Ala.  App.  399,  56  So.  599. 

§  94.  Obstructing  Highways. 

As  to  injuries  from  obstruction,  see 
post,  "Obstructions  at  Crossings,"  §   125. 

The  provision  of  an  ordinance  that  a 
railroad  company  shall  not  obstruct  a 
street  by  allowing  cars  to  remain  on  or 
across  the  same  for  a  longer  period  than 
three  minutes  is  a  valid  regulation.  City 
of  Birmingham  v,  Alabama  G.  S.  R.  'Co., 
98  Ala.  134,  13  So.  14a. 

A  city  ordinance  which  makes  it  unlaw- 
ful for  a  railroad  company  "to  make  up 
any  train  across  [a  certain  street]  by 
switching  or  otherwise,  at  any  time,"  con- 
strued to  mean  that  the  company  shall 
not  stop  the  cars  on  or  across  the  street 
in  the  operation  of  making  up  a  train,  is 
valid  as  a  reasonable  exercise  of  munici- 
pal authority.  City  of  Birmingham  v. 
Alabama  G.  S.  R.  Co.,  98  Ala.  134,  13  So. 
141. 

But  an  ordinance  which  prohibits  a 
railroad  company,  between  the  hours  of  6 
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A.  M.  and  11  P.  M.,  from  moving  its  cars 
across  a  street  for  the  purpose  of  being 
distributed  in  the  yards,  without  regard 
to  whether  they  are  stopped  on  the  street 
or  not,  is  void,  because  unreasonable. 
City  of  Birmingham  v.  Alabama  G.  S.  R. 
Co.,  98  Ala.  134,  13  So.  141. 

Verdict  Not  Excestiv^^ — ^Where  defend- 
ant obstructed  a  highway  with  its  train 
so  that  plaintiff  was  compelled  to  wait 
from  10  to  12  p.  m.  in  order  to  cross, 
thereby  being  subjected  to  exposure  and 
suffering,  a  verdict  for  $250  damages  was 
not  excessive.  Tutwiler  Coal,  Coke  & 
Iron  Co.  V.  Nail,  37  So.  634,  141  Aia.  374. 

§  96.  OflFenses  in  Opermtion  of  Railroads. 
§  95  (1)  Offent«8  in  GeneraL 

Code  1876,  §  4239,  punishing  **any  per- 
son who  wantonly  or  maliciously  injures 
any  railroad  in  this  state,  *  *  *  or 
places  any  obstruction  or  impediment 
thereon,  or  salts  stock  thereon,"  creates 
three  distinct  offenses.  Clifton  v.  State, 
73  Ala.  473. 

Breaking  Into  Cars. — On  a  trial  under 
Code,  §  3787,  for  breaking  into  a  railroad 
car  "upon  or  connected  with  a  railroad 
in  this  state,"  it  is  not  neces-sary  to  prove 
^  that  the  car  was  ''standing  on"  the  tracks 
of  the  railroad  company.  Johnson  v. 
State,  98  Ala.  57,  13  So.  503. 

§   95    (8)     Obstructing     Highways     with 
Trains  or  Cars. 

A  superintendent  of  a  railroad  com- 
pany can  not  be  convicted  of  willfully 
obstructing  a  public  road,  because  of  cars 
placed  across  the  road  in  violation  of 
his  positive  instructions.  Gude  v.  State, 
76  Ala.  100. 

95     (3)     Wreckifig     or     Obstructing 
Trains. 

A  trial  on  an  indictment  under  Code 
1876,  §  4239,  for  placing  an  obstruction 
on  a  railroad  track,  the  prosecution  need 
not  show  that  the  accused  had  a  specific 
intention  to  injure.  Clifton  v.  State,  73 
Ala.   473. 

§  95  (4)  Shooting  at  or  into  Train. 

See  post,  "Question  for  Jury,"  §  95  (6). 

Purpose  of  Statute. — In  a  prosecution 
for  shooting  at  a  railroad  train  in  viola- 
tion of  Code  1907,  §  7675,  an  instruction 
that  the  statute  was  enacted  to  protect 
persons    riding    on    trains,    and    not    the 


railroad  company's  property,  was  proper. 
Dority  v.  State,  5  Ala.  App.  298,  59  So.  317. 
Construction  of  Statute.— In  Code  1907, 
§  7675,  denouncing  the  wanton  shooting 
at  or  into  a  "locomotive  or  car  of  any 
railroad  train,"  the  words  "of  any  rail- 
road train"  qualify  the  word  "car" 
only,  not  "locomotive."  McGilvery  v. 
State,  8  Ala.  App.  219,  62  So.  982. 

§   95     (5)    Indictment,    Information,    or 
Complaint. 

Obstructing  Trains  or  Carsw — Where 
an  indictment  for  obstructing  a  railroad 
does  not  aver  the  ownership  of  the  road, 
but  designates  it  as  a  railroad  in  use  for 
transportation  of  passengers  or  merchant 
dise,  known  by  a  certain  name,  proof  of 
ownership  is  not  necessary;  but  the 
averments  of  the  indictment  are  satis- 
fied by  proof  that  the  road  was  known 
by  the  name  stated,  ^ind  was  in  use  for 
the  transportation  of  passengers  or  mer- 
chandise.    Clifton  V.   State,   73   Ala.   473. 

Shooting  at  Locomotive. — Under  Code 
1907,  §§  7134,  7135,  providing  that  an  in- 
dictment which  informs  a  person  of  com- 
mon understanding  of  what  is  intended, 
when  the  words  are  construed  in  their 
usual  acceptation  is  sufficient,  an  indict- 
ment which  alleges  that  the  defendant 
shot  at  a  locomotive  of  a  certain  railroad 
is  sufficient,  without  specifying  whether 
the  railroad  was  owned  by  a  corporation 
or  a  partnership.  McGilvery  v.  State,  8 
Ala.  App.  219,  62  So.  982. 

VaHance. — Where  the  indictment  for 
placing  an  obstruction  on  a  railroad 
track  did  not  aver  the  ownership  of  the 
road,  but  designated  it  as  being  in  use 
for  the  transportation  of  passengers  or 
merchandise,  and  known  as  "the  Alabama 
Great  Southern  Railroad,"  proof  of  own- 
ership was  not  necessary.  Clifton  v. 
State,  73  Ala.  473. 

§  95  (6)  Question  for  Jury. 

Evidence-  in  a  prosecution  for  shooting 
into  a  car  held  to  make  the  question 
whether  a  crime  had  been  committed  one 
for  the  jury.  Turner  v.  State,  4  Ala.  App. 
100,  58  So.  116. 

(C)      COMPANIES     AND     PERSONS 
LIABLE  FOR  INJURIES. 

§  96.  Vendors. 

A    railroad    company   is    not   liable    for 
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injuries  to  live  stock  occurring  after  it 
ceases  to  own  or  control  the  road.  West- 
ern R.  Co.  V.  Huss,  70  Ala.  565;  Western 
R.  Co.  V.  Davis,  66  Ala.  578. 

An  action  for  damages  for  running 
over  stock  can  not  be  maintained  against 
a  railroad  company,  when  such  stock  was 
run  over  after  the  property  and  fran- 
chises of  the  company  had  been  sold  un- 
der a  decree  of  foreclosure  to  other  com- 
panies. Western  R.  Co.  v.  Davis,  66 
Ala.  578. 

§  97.    Lessees. 

A  railroad  company  which  leases  the 
right  to  use  property  on  which  is  main- 
tained a  union  depot  in  common  with 
the  companies  owning  it  for  the  arrival 
and  departure  of  its  trains,  and  the  use 
of  its  rooms  and  ticket  office,  is  liable  to 
third  persons  for  its  negligence  in  the 
maintenance  of  the  property  as  if  it  were 
the  owner  in  fee.  Montgomery  &  E.  R. 
Co.  V.  Thompson,  77  Ala.  448. 

§     98.     Companies     Permitting     Use    of 
Road  by  Others. 

Duty  to  Protect  Employee  of  Other 
Road. — Where  a  railroad  company  own- 
ing a  track  gives  another  railroad  com- 
pany the  right  to  use  it,  it  owes  the 
duty  to  an  employee  of  the  other  rail- 
road company  rightfully  using  the  track 
not  to  place  cars  so  near  the  track  as  to 
injure  him  while  on  a  passing  car.  South- 
ern R.  Co.  V.  Arnold,  50  So.  293,  162  Ala. 
570. 

Liability  for  Negligence. — A  railroad 
company,  allowing  another  railroad  com- 
pany to,  use  its  tracks,  is  liable  for  neg- 
ligence of  the  latter  railroad  company 
while  using  said  track.  Central,  etc.,  R. 
Co.  V,  Wood,  29  So.  775,  129  Ala.  483. 

A  complaint  alleging  that  defendant 
owned  and  operated  a  railroad,  and  ''per- 
mitted one  of  its  trains  to  be  run  over 
and  upon  its  said  railroad  by  persons  to 
whom  the  control  and  management  of 
said  train  had  been  committed  by  de- 
fendant,'' and  that  plaintiff  was  injured 
in  a  collision  caused  by  those  in  charge 
of  its  train,  shows  such  a  relation  of  de- 
fendant to  the  train  and  its  operation  as 
to  render  it  responsible  for  the  negli- 
gence of  those  operatiug  it.  Highland 
Ave.  &  B.  R.  Co.  v.  South,  20  So.  1003, 
112  Ala.  642.     See  also,  Ricketts.  v.   Bir- 


mingham St.  R.  Co.,  85  Ala.  600,  5  So. 
353;  Georgia  Pac.  R.  Co.  v.  Underwood, 
90   Ala.    49.   8    So.    116. 

Operation  of  Trains. — Defendant  op- 
erated a  railroad  to  carry  coal  and  ore 
from  its  mines  to  its  furnaces,  and  was 
not  a  common  carrier.  Its  yard  master 
controlled  the  movements  of  its  trains, 
but  had  no  authority  to  permit  trains  of 
other  roads  to  use  its  tracks.  An  ex- 
cursion train  of  another  road  came  on 
defendant's  tracks,  and  proceeded  to  the 
yard  master's  office,  where  permission 
was  given  to  proceed.  While  on  defend- 
ant's tracks,  with  the  yard  master's  per- 
mission, one  of  defendant's  trains  was 
seen  coming  on  the  same  line  from  an 
opposite  direction;  and,  a  collision  being 
imminent,  plaintiff  jumped  from  the  ex- 
cursion train,  and  was  injured.  There 
was  evidence  that  defendant's  train  was 
moving  under  orders  of  the  yard  master, 
given  before  he  permitted  the  excursion 
train  to  use  the  track,  but  which  he  had 
forgotten;  and  that,  remembering  them 
before  the  excursion  train  had  gone  100 
yards,  he  signaled  it  to  return,  but  there 
was  a  conflict  as  to  whether  it  then  had 
time  to  return.  Held,  that  it  was  for  the 
jury  to  say  whether  the  yard  master's  ^ 
conduct  was  so  grossly  negligent  as  to 
amount  to  willful  wrong.  Vormus  v. 
Tennessee  Coal,  Iron  &  R.  Co.,  97  Ala. 
326,  12  So.  Ill;  Georgia  Pac.  R.  Co.  v. 
Hughes,  87  Ala.  610,  6  So.  413;  Elyton 
Land  Co.  v.  Mingea,  89  Ala.  521,  7  So. 
666,   distinguished. 

§  99.   Consolidated  Roads. 

Under  the  provision  of  an  act  consol- 
idating two  railroad  companies  under  a 
new  name  that  the  same  "shall  in  no  way 
effect  the  rights  of  the  creditors  of  said 
companies,"  an  action  at  law  may  be 
maintained  against  the  new  company,  to 
recover  damages  for  personal  injuries 
caused  by  the  wrongful  act  of  one  of  the 
old  companies.  Warren  z/.  Mobile  &  M. 
R.  Co.,  49  Ala.  582,  cited  in  note  in  23 
L.    R.   A.   232. 

§  100.    Effect  of  Operation  of  Road  by 
Receiver. 

That  receivers  have  been  discharged, 
and  the  assets  turned  over  to  a  pur- 
chaser, is  a  defense  to  an  action  against 
the  receivers,  as  such,  commenced  prior 
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to  their  discharge,  for  the  wrongful  kill- 
ing of  a  servant  not  caused  by  the  per- 
sonal negligence  of  the  receivers.  Mc- 
Ghee  v,  Willis,  32  So.  301,  134  Ala.  281. 
It  should  be  shown  that  such  servant 
was  in  the  employ  of  the  receivers,  as 
distinguished  from  the  railroad  company. 
McGhee  v.  Willis,  32  So.  301,  134  Ala. 
281. 

I  101.    Pleading  Ownership    and    Opera- 
tion. 

In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  the  alleged 
negligent  killing  of  a  cow,  a  count  of  the 
complaint  which  alleges  that  the  defend- 
ant ''allowed  and  permitted  the  Southern 
Railway  Company  to  use  its  tracks 
*  *  *  jointly  with  said  defendant," 
and  that  "said  Southern  Railway  Com- 
pany, while  using  the  track  of  said  de- 
fendant as  aforesaid,  negligently  and 
carelessly  ran  one  of  its  cars  and  en- 
gines on  and  upon  a  cow,  the  property 
of  the  plaintiff,  wherefore  he  sues,*'  suf- 
ficiently states  a  cause  of  action  against 
the  defendant  company.  Central  of  Geor- 
gia Ry.  Co.  V,  Wood,  29  So.  775,  129  Ala. 
483. 

In  an  action  for  personal  injuries 
brought  against  defendant  railroad  com- 
pany on  the  theory  that  after  the  in- 
juries were  received,  and  before  suit,  the 
negligent  corporation  was  consolidated 
with  several  others,  forming  defendant, 
which  latter  assumed  the  liabilities  of  the 
negligent  corporation,  pleading  the  gen- 
eral issue,  while  admitting  the  capacity 
in  which  defendant  is  sued,  does  not  ad- 
mit the  merger  of  the  wrongdoing  corpo- 
ration, by  consolidation,  into  defendant. 
Zealy  v,  Birmingham  Ry.  &  Electric  Co., 
99    Ala.   579,   13    So.    118. 

§    102.    Evidence   as   to    Ownership   and 
Operation. 

§  103.  — — *  Piesumptions  and  Burden  of 
Proof. 

In  an  action  to  recover  damages  for 
injuries  to  live  stock,  inflicted  by  a  train 
run  on  defendant's  road,  the  plaintiff  is 
not  required  to  prove  affirmatively  that 
the  train  was  controlled  by  defendant; 
in  the  absence  of  any  evidence  to  the 
contrary,  the  jury  is  authorized  to  find 
that  the  train  was  so  run.  South  &  N. 
A.  R.  Co.  V,  Pilgreen,  62  Ala.  305. 


§  104. 


Admissibility. 


In  an  action  against  a  railroad  for  in- 
juries to  a  traveler  on  a  highway,  caused 
by  his  mule  taking  fright  at  a  mail  crane 
erected  at  a  crossing,  evidence  that  the 
railroad's  employees  worked  on  the  crane 
was  competent  to  show  that  it  was 
erected  and  maintained  by  the  railroad. 
Western  Ry.  of  Alabama  z/.  Cleghorn, 
39   So.   133,   143   Ala.   392. 

Where  an  action  for  personal  injuries 
is  brought  August  2,  1890,  against  de- 
fendant railroad  company,  on  the  theory 
that  after  the  injuries  were  received,  and 
before  suit,  the  negligent  corporation  was 
consolidated  with  several  others,  form- 
ing defendant,  which  latter  assumed  the 
liabilities  of  the  negligent  corporation, 
and  plaintiff  introduces  the  deed  executed 
by  the  negligent  corporation  to  defend- 
ant on  September  30,  1890,  which  recites 
the  consolidation  and  the  creation  of  de- 
fendant at  some  time,  not  specified, 
before  its  date,  and  also  the  act  of  the 
legislature  authorizing  such  consolida- 
tion, which  the  evidence  does  not  show 
precisely  whether  the  consolidation  took 
place  before  or  after  suit  was  brought, 
yet,  with  the  admission  in  the  pleading 
that  defendant  was  a  corporation,  it  con- 
stitutes competent  evidence  of  the  al- 
leged consolidation  before  the  suit.  Zealy 
V.  Birmingham  Railway  &  Electric  Co., 
99  Ala.  579,  13  So.  118. 


§  105. 


Sufficiency. 


In  an  action  for  failure  to  erect  and 
keep  in  condition  cattle  guards,  proof 
that  the  railroad  that  ran  through  plain- 
tiffs lands  was  known  as  the  "Atlanta  & 
Birmingham  Air  Line  Railway"  and  was 
assessed  in  that  name  established  a  prima 
facie  case;  and,  in  the  absence  of  evi- 
dence to  the  contrary,  the  court  properly 
based  its  charge  on  the  idea  that  defend- 
ant owned  the  road.  Atlanta  &  B.  Air 
Line  Ry.  v.  Brown,  48  So.  73,  158  Ala. 
607. 

In  an  action  against  a  railroad  com- 
pany for  the  alleged  negligent  killing  of 
stock,  the  property  of  the  plaintiff,  where 
it  is  shown  that  the  track  on  which  the 
stock  was  killed  was  used  indiscrimi- 
nately by  the  defendant's  trains  and 
those  operated  by  another  railroad  com- 
pany,  the   fact   that   the   defendant   com- 
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pany  alone  kept  in  repair  such  track  and 
used  it  is  prima  facie  evidence  of  its 
ownership,  and,  in  the  absence  of  any 
evidence  to  the  contrary,  is  sufficient  to 
establish  its  ownership,  so  far  as  relates 
to  its  liability  for  the  negligent  act 
charged.  Central  of  Georgia  R.  Co.  v. 
Wood,  29   So.   775,   129  Ala.   483. 

(D)     INJURIES   TO   LICENSEES   OR 
TRESPASSERS   IN   GENERAL. 

As  to  injury  to  persons  on  or  near 
track,  see  post,  "Injuries  to  Persons  on 
or  Near  Tracks,"  §§  157-201   (6). 

I  106.    Degree  of  Care  in  GeneraL 

As  to  care  required  as  to  licensees  on 
or  near  track,  see  post,  "Care  Required 
as  to  Licensees,"  §  161.  As  to  care  re- 
quired as  to  trespassers  on  or  near  track, 
see  post,  "Care  Required  as  to  Trespass- 
ers," §  162. 

The  only  duty  a  railway  company  owes 
a  trespasser  is  not  to  willfully  or  wan- 
tonly run  over  him,  or  not  to  negligently 
do  so  after  discovering  his  peril.  Rice  v. 
Southern  Ry.  Co.,  175  Ala.  69,  56  So.  587; 
Weatherly  v.  Nashville,  etc..  Railway,  166 
Ala.  575,  51   So.  959. 

Where  two  railroads  are  using,  by 
agreement,  a  common  track,  each  of 
them  owes  the  operatives  of  the  other 
the  duty  to  avoid  injury  to  them.  Cen- 
tral of  Georgia  Ry.  Co.  v.  Martin,  36  So. 
426,   138   Ala.   531. 

§  107.  Injuries  to  Persons  at  Stations. 

Plaintiff,  who  went  to  defendant's  sta- 
tion for  freight,  drove  upon  an  elevated 
wagonway  beside  the  station  platform: 
and  one  of  his  mules  shied  and  pushed 
the  wagon  and  other  mule  off  the  plat- 
form, injuring  plaintiff.  There  was  no 
railing  along  the  platform.  Held,  that 
while  the  railroad  was  not  an  insurer, 
plaintiff  was  entitled  to  the  protection 
of  a  railing,  and,  if  its  absence  caused 
the  injury,  the  railroad  was  liable.  Louis- 
ville &  N.  R.  Co.  V.  Morgan,  51  So.  827. 
165  Ala.  418. 

§  lOd.  Injuries  to  Persons  Working  on  or 
about  Cars. 

Defective  Brake. — A  count  in  an  action 
for  personal  injuries  'which  alleges  that 
plaintiff  was  in  the  employment  of  a  coal 
company  which   shipped   coal   on   defend- 


ant's road;  that  it  was  his  duty  to  go  on 
defendant's  cars  when  being  switched  on 
a  side  track,  and  to  apply  the  brakes  so 
as  to  stop  them  in  a  proper  place  for 
loading;  and  that  while  engaged  in  such 
duty  he  was  injured  by  reason  of  a  de* 
fective  brake;  but  which  fails  to  allege 
any  contract  relations  between  plaintiff 
and  defendant,  or  that  defendant  knew  of 
such  duty  of  plaintiff  in  his  employment, 
or  that  either  defendant  or  its  servants 
had  knowledge  of  plaintiff's  presence  on 
the  car,  is  demurrable.  Broslin  v.  Kansas 
City,  M.  &  B.  R.  Co.,  21  So.  475,  114  Ala. 
398. 

§  100.  Injuries  to  Persons  on  Trains. 

Decedent,  a  trespasser,  was  riding  in 
the  caboose  of  a  local  freight  train,  which 
was  being  followed  by  an  extra  freight 
going  in  the  same  direction.  The  engine 
of  the  local  broke  down  on  one  side,  and 
while  repairs  were  in  progress  the  "ex- 
tra" came  up  behind,  and  the  engineer 
went  forward,  leaving  his  engine  in 
charge  of  the  fireman,  to  assist  the  en- 
gineer of  the  local.  After  the  engine  had 
been  repaired,  it  was  necessary  to  push 
it  off  in  starting,  and  on  signal  the  fire- 
man brought  the  "extra''  up  against  the 
caboose  of  the  local  for  that  purpose. 
Without  the  knowledge  of  the  fireman, 
his  engine  became  coupled  to  the  caboose 
of  the  local.  He  did. not  discover  this 
until  he  checked  the  movement  of  his  en- 
gine after  the  pushing  off  had  been  ac- 
complished, resulting  in  breaking  the  lo- 
cal train  in  two  several  cars  ahead  of  tlie 
caboose.  The  fireman  then  received  a 
signal  to  "give  slack,"  so  that  his  engine 
could  be  uncoupled.  The  cars  of  the  lo- 
cal, being  equipped  with  air  brakes  op- 
crating  automatically,  became  set  "in 
emergency"  at  the  time  the  train  was 
broken,  holding  them  securely,  and,  when 
the  fireman  obeyed  the  sig^nal  to  "give 
slack"  by  making  his  train  move  forward 
against  the  cars  on  which  the  brakes  were 
set,  the  cars  gave  way  under  heavy  pres- 
sure, and  crumpled  in  from  the  ends, 
killing  decedent.  Held,  that  in  the  ab- 
sence of  proof  that  the  fireman  knew 
that  decedent  was  in  the  caboose,  or  had 
good  reason  to  believe  he  was  there,  and 
that  the  local  train  had  broken  in  two 
when    he    was    signaled    to    "give    slack,*' 
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there  was  no  proof  of  willful  injury  suf- 
ficient to  render  the  carrier  liable  for  de- 
cedent's death.  Neyman  v,  Alabama 
Great  Southern  R.  Co.,  172  Ala.  606,  55 
So.  509. 

§  110.  Contributory  Negligence  of  Person 
Injured. 

Person  at  Station. — That  plaintiff, 
knowing  the  condition  of  the  premises, 
used  the  defective  way  provided  for  him, 
did  not  make  him  negligent.  Louisville 
&  'N\  R.  Co.  V.  Morgan,  51  So.  827,  165 
Ala.  418. 

Person  Riding  on  Trains. — A  person, 
not  a  passenger,  who  enters  a  railway 
train  at  a  station,  and  who  is  injured 
while  alighting  therefrom  after  it  has 
started,  can  not  recover  from  the  rail- 
road company.  Central  R.  &  Banking' 
Co.  V.  Letcher,  69  Ala.  106. 

Children. — Plaintiff's  intestate,  a  10  year 
old  boy,  attempted  to  climb  up  a  ladder 
attached  to  a  box  car  of  a  moving  train, 
and  while  so  doing  lost,  his  footing,  and 
was  thrown  under  the  train,  receiving  in- 
juries from  which  he  died.  There  was 
an  ordinance  of  the  city  in  which  the 
casualty  occurred  prohibiting  trains  from 
running  over  four  miles  per  hour,  and 
there  was  evidence  that  the  train  was 
moving  at  a  greater  rate  of  speed  when 
plaintiffs  intestate  was  thrown  under  the 
car.  Held,  that  there  was  no  proof  of  a 
causal  connection  between  the  negligence 
of  the  company  in  running  its  train  at  a 
greater  rate  of  speed  than  four  miles  an 
hour  and  the  injury  suffered,  but  the  neg- 
ligence of  plaintifTs  intestate  was  the 
proximate  cause  of  his  death,  and  that 
no  action  would  lie  therefor  against  the 
company.  Western  Ry.  of  Alabama  v. 
Mutch,  97  Ala.  194,  11  So.  894. 

§  111.  Willful  or  Wanton  Injury. 

As  to  accidents  at  crossings,  see  post, 
"Willful  or  Wanton  Acts  and  Gross  Neg- 
ligence/' §  147.  As  to  injury  to  animals, 
see  post,  "Unauthorized  Acts,"  §  218.  As 
to  injury  to  persons  on  or  near  track,  see 
post,  "Willful  or  Wanton  Acts  and  Gross 
Negligence,"  §  191. 

Where,  in  an  action  against  a  railroad 
for  injuries  to  a  person  inhabiting  one  of 
the  railroad's  cars,  the  complaint  alleged 
that  the  injury  was  willful,  whether  plain- 
tiff was  a  trespasser  was  imaterial.     Mo- 


bile, J.  &  K.  C.  R.  Co.  V.  Smith,  40  So. 
763,  146  Ala.  312;  Alabama  G.  S.  R.  Co. 
V.  Burgess,  114  Ala.  587,  22  So.  169. 

Person  on  Car  by  Permistion  of  Con- 
ductor.— Plaintiff  was  injured  while  stand- 
on  defendant's  car,  picking  scrap  iron 
out  of  the  slag  with  which  it  was  being 
loaded.  Held  proper  to  prove  that  he 
was  there  by  permission  of  the  con- 
ductor, in  order  to  show  that  he  was  not 
a  trespasser.  Alabama  G.  S.  R.  Co.  v, 
Yarbrough,  83  Ala.  »3ft,  3  So.  447. 

§  119.  Acts  or  Omissions  of  Employees 
or  Others. 

A  trespasser  on  a  railroad  train  is  en- 
titled to  recover  for  a  wanton,  willful, 
or  intentional  wrong  committed  by  a 
brakeman  within  the  scope  of  his  em- 
ployment, ai|d  to  have  exemplary  dam- 
ages included  in  the  verdict.  Mobile  & 
O.  R.  Co.  V.  Scales,  100  Ala.  358,  13  So. 
917. 

A  railroad  company  is  liable  to  a  tres- 
passer for  injuries  received  by  being  wan- 
tonly and  willfully  thrown  from  a  freight 
train  by  its  servants  acting  within  the 
scope  of  their  employment.  Southern 
Ry.  Co.  V.  Wideman,  24  So.  764,  119  Ala. 
565. 

Acts  of  Third  Persons. — Defendant  re- 
quired its  employees  to  leave  a  switch 
open  at  the  lower  end  of  a  side  track 
while  any  cars  were  on  the  side  track,  so 
that  escaping  cars  would  be  derailed  at 
that  point,  and  not  get  on  the  main  line. 
On  the  occasion  complained  of  the  switch 
was  open  under  this  rule  until  after  a 
car  escaped  from  defendant's  employees 
and  started  down  the  side  track,  when  a 
stranger,  standing  near,  became  greatly 
excited  and  closed  the  switch,  and 
caused  the  car  to  pass  onto  the  main 
track,  whereby  plaintiffs  intestate,  a 
brakeman  on  a  train  on  the  main  track, 
was  killed.  Held,  that  the  death  of  the 
deceased  did  not  result  proximately  from 
any  negligence  of  defendant,  and  defend- 
ant was  not  liable.  Williams  v.  Wood- 
ward Iron  Co.,  106  Ala.  254,  17  So.  517. 

§  113.  Actions  for  Injuries  to  Licensees 
or  Trespassers. 

§  113  (1)  Pleading. 

Where  the  complaint  in  an  action 
against  a  railroad  company  for  damages 
for    injuries    to    a    trespasser     by     being 
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shoved  from  a  moving  freight  train  al- 
leges that  the  plaintiff  was  wantonly  and 
recklessly  or  intentionally  injured  by  de- 
fendant through  its  servant  or  agent,  it 
states  a  cause  of  action  against  defendant 
Highland  Ave.  &  B.  R.  Co.  v,  Robinson, 
28  So.  28,  125  Ala.  483. 

A  count  in  a  complaint  for  injuries  to 
a  trespasser,  alleging  that  defendant's 
employees  or  servants  in  charge  of  the 
trains  in  question,  'Vhile  operating  said 
trains,"  wantonly  or  willfully  ran  defend- 
ant's engine  or  cars  on  or  against  intes- 
tate, sufficiently  charged  that  the  agents 
or  servants  were  acting  within  the  line 
of  their  duty  at  the  time  of  the  accident 
Neyman  v.  Alabama,  etc.,  R.  Co.,  172 
Ala.  606,  55  So.  509. 

A  count  in  a  complaint  fy  injuries  to 
a  trespasser  on  a  freight  train  alleged 
that  defendant's  servants,  knowing  that 
decedent  was  in  or  on  the  caboose,  wan- 
tonly, willfully,  or  intentionally  ran  an 
engine  upon  or  against  the  caboose, 
thereby  wantonly,  willfully,  or  intention- 
ally causing  decedent's  death.  Held, 
that  the  count  merely  meant  that  defend- 
ant's agent  or  other  servant  intentionally 
ran  his  engine  against  the  caboose,  and 
although  the  operation  may  have  been 
proper,  and  carefully  performed,  and  the 
impact  gentle,  and  the  act  itself  usual 
and  necessary,  it  was  inferred  as  a  con- 
clusion that  "by  it  the  agent  or  other 
servants  wantonly,  willfully,  and  inten- 
tionally killed  deceased,"  and  was  there- 
fore not  sufficient  to  allege  a  willful  or 
wanton  injury,  as  the  inferential  clause 
could  not  aid  the  general  averment  pre- 
ceding, and  was  not  sustained  by  that 
averment.  Neyman  v,  Alabama  Great 
Southern  R.  Co.,  172  Ala.  606,  55  So.  509; 
Birmingham  R.,  etc.,  Co.  r.  Brown,  150 
Ala.  327,  43  So.  342. 

§  118  (8)  Issuet,  Proof,  and  Variance. 

Where  it  was  not  shown  that  the  serv- 
ants of  defendant  railway  company,  in 
charge  of  a  train  which  collided  with  a 
car  in  which  plaintiff  was  living,  either 
saw  or  knew  that  plaintiff  was  in  the  car, 
and  plaintiffs  husband  testified  that 
sometimes,  when  the  railroad's  servants 
switched  the  car  from  one  point  to  an- 
other, they  would  notify  the  persons  in 
the  car,  and  sometimes  they  would  not,  I 


the  evidence  was  insufficient  to  sustain 
an  allegation  that  plaintiff  was  injured 
by  the  "willful"  act  of  the  railroad  com- 
pany's servants.  Mobile,  J.  &  K.  C.  R. 
Co.  V.  Smith,  40  So.  763,  146  Ala.  312. 

Where  an  action  against  a  railroad 
company,  was  based  on  negligence  caus- 
ing injury  to  plaintiff  as  a  stranger  or  li- 
censee, and  the  proof  showed  that  at  the 
time  of  the  injury  plaintiff  was  a  servant 
of  defendant  and  engaged  in  work  of  the 
defendant,  there  was  material  variance 
between  the  allegations  and  the  proof. 
Choate  v,  Alabama  Great  Southern  R. 
Co.,  54  So.  507,  170  Ala.  590. 

In  an  action  for  the  wrongful  death  of 
plaintiffs  intestate,  the  complaint  alleged 
that,  while  intestate  was  ascending  the 
'side  of  the  car,  he  came  in  contact  with 
a 'tank,  which  had  been  erected  too  near 
the  track  to  permit  the  body  of  intestate 
to  pass  between  the  same  and  the  side 
of  the  car.  The  evidence  was  that  intes- 
tate was  standing  on  a  platform  between 
two  cars,  with  his  back  towards  the  tank, 
and  extending  out  but  a  little  beyond  the 
sides  of  the  car.  Held  a  variance.  Hood 
V.  Pioneer  Min.  &  Mfg.  Co.,  95  Ala.  461, 
11  So.  10.  See  also,  Pryor  v.  Louisville, 
etc.,  R.  Co.,  90  Ala.  52,  8  So.  55;  North 
Birmingham  St.  R.  Co.  v,  Calderwood,  89 
Ala.  247,  7  So.  360. 

Where,  in  an  action  for  injuries,  the 
declaration  alleges  plaintiff  to  have  been 
a  licensee  upon  defendant's  railroad,  but 
the  evidence  shows  the  relationship  of 
master  and  servant,  an  affirmative  charge 
should  be  given  for  defendant.  Alabama 
Great  Southern  R.  Co.  v.  Burks,  41  So. 
638,  148  Ala.   113. 

§113  (8)  Admissibility  of  Evidence. 

In  an  action  against  a  railroad  com- 
pany for  wrongfully  breaking  plaintiffs 
arm,  he  stated,  in  reply  to  a  question  as 
to  the  condition  of  his  other  arm,  that 
it  had  been  very  badly  shot  in  the  late 
war.  Held,  that  the  answer  should  have 
been  stricken  out,  the  cause  of  his  dis- 
ability being  irrelevant.  Alabama,  etc., 
R.  Co.  V.  Yarbrough,  83  Ala.  238^  3  So. 
447. 

In  an  action  against  a  railroad  com- 
pany for  wrongfully  breaking  plaintiffs 
arm,  it  is  admissible  to  prove  that  plain- 
tiffs other  arm  had  been  previously  dis- 
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abled,  in  order  to  show  the  amount  of 
loss  suffered  by  him  from  the  breaking 
of  his  arm.  Alabama,  etc.,  R.  Co.  v,  Yar- 
brough,  83  Ala.  238,  3  So.  447. 

In  an  action  against  a  railroad  company 
for  personal  injury  caused  by  a  steam- 
shovel,  it  is  proper  to  ask  the  man  who 
operated  the  shovel,  although  not  shown 
to  be  a  expert,  whether,  after  it  had 
started,  any  human  effort  could  have  pre- 
vented it  from  swinging  around;  such  ques- 
tion not  calling  for  matter  of  opinion,  but 
merely  for  a  summary  of  a  number  of  in- 
volved facts.  Alabama,  etc.,  R.  Co.  v. 
Yarbrough,  83  Ala.  238,  3  So.  447. 

§  113  (4)  Questions  for  Jury. 

§  118  (5) Injuries  to  Persons  at  SU- 

tions. 

Where  plaintiff,  who  went  to  defend- 
ant's station  for  freight,  drove  upon  an 
elevated  wagonway  beside  the  platform, 
which  way  had  no  railing,  and  was  in- 
jured, owing  to  one  of  his  mules  becom- 
ing frightened  and  pushing  the  wagon  off 
the  way,  the  questions  of  negligence  and 
contributory  negligence  were  for  the  jury. 
Louisville  &  N.  R.  Co.  v.  Morgan,  51  So. 
827,  165  Ala.  418. 

Where  there  is  evidence  that  plaintiff, 
in  leaving  a  ticket  of!ice,  was  cautioned 
to  *iook  out  for  the  steps,"  and  that  he 
crossed  the  platform  obliquely,  and  fell  to 
the  right  of  them,  the  question  of  contrib- 
utory negligence  is  for  the  jury.  Ala- 
bama G.  S.  R.  Co.  V.  Arnold,  84  Ala.  159, 
4  So.  359. 


§  113  (6) 


Removal  of  Trespassers. 


In  an  action  for  damages  for  injuries 
to  a  trespasser  by  being  shoved  from  a 
moving  freight  train,  the  fact  that  the 
person  who  shoved  him  was  conductor  of 
the  train,  taken  in  connection  with  com- 
mon knowledge  of  the  duties  of  a  con- 
ductor, is  sufficient  to  authorize  submis- 
sion to  the  jury  of  the  question  whether 
the  conductor  was  acting  within  the  scope 
of  his  employment.  Highland  Ave.  &  B. 
R.  Co.  V,  Robinson,  28  So.  28,  125  Ala.  483. 

§  118  (7)  Harmless  Error. 

In  an  action  against  a  railroad  com- 
pany for  a  death  alleged  to  have  resulted 
from  its  negligence,  where  it  is  shown 
that  deceased  was  on  defendant's  car, 
which   was  not  for  passengers,  by  mere 


license,  and  no  wanton  or  intentional 
wrong  is  shown,  an  instruction  that  de- 
ceased was  a  mere  trespasser  is  harmless 
error.  McCauley  v,  Tennessee  Coal,  Iron 
&  R.  Co.,  93  Ala.  356,  9  So.  611. 

(E)  ACCIDENTS  TO  TRAINS. 

As  to  derailment  of  trains  causing  in* 
juries  to  persons  on  or  near  tracks,  see 
post,  "Derailment  of  Trains,"  §  165. 

§  114.  Defects  in  Engines  or  Cars. 

In  an  action  for  the  death  of  a  loco- 
motive engineer  in  a  collision  in  the  night- 
time between  his  train  and  one  of  de- 
fendant's trains  at  a  point  where  the 
tracks  crossed,  an  instruction  that  the 
usual  purpose  of  a  headlight  is  to  enable 
«the  engineer  of  the  engine  provided  with 
it  to  see  the  track,  and  that  if  defendant's 
engineer,  by  keeping  a  careful  lookout 
with  a  proper  headlight,  would  not  have 
discovered  the  peril  in  time  \o  avoid  the 
collision,  plaintiff  could  not  recover  be- 
cause of  the  absence  of  a  headlight,  was 
properly  refused,  since  a  headlight  is  not 
only  serviceable  to  the  engineer  using  it, 
but  a  warning  to  others.  Southern  Ry. 
Co.  V,  Bonner,  37  So.  702,  141  Ala.  517. 

§  115.  Collision  at  Railroad  Crossings. 

Code  1896,  §  3441,  provides  that  engi- 
neers of  railroad  trains,  after  stopping, 
and  before  proceeding  to  run  a  train  over 
a  railroad  crossing,  must  know  the  way 
to  be  dear.  Held,  that  the  statute  means 
not  only  that  the  crossing  is  free  from  im- 
mediate obstruction,  but  free  from  danger 
of  such  obstruction  as  ought  reasonably 
to  be  expected;  but  it  does  not  require 
knowledge  that  the  way  will  certainly  re- 
main clear  against  all  after-occurring  or 
extraordinary  happenings.  Southern  Ry. 
Co.  V,  Bonner,  37  So.  702,  141  Ala.  517. 

The  belief  necessary  to  justify  persons 
in  charge  of  a  train  that  is  about  to  col- 
lide with  another,  as  to  what  is  proper 
to  avoid  the  collision,  must  be  based  on 
such  a  state  of  facts  as  would  induce  a 
reasonably  prudent  person,  similarly  sit- 
uated, and  having  reasonable  skill  for 
such  a  position,  to  believe,  in  the  exer- 
cise of  such  skill  and  prudence,  that  the 
course  adopted  is  the  proper  one  to  pur- 
sue. Highland  Ave.  &  B.  R.  Co.  v. 
Swope,  22  So.  174,  115  Ala.  287. 

Where  a  railroad  train  is  not  stopped 
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on  approaching  the  -crossing  of  another 
road,  as  required  by  Code,  §  1145,  and  a 
collision  ensues,  resulting  in  the  death  of 
a  brakeman  on  such  other  road,  the  com- 
pany running  the  said  train  is,  in  the  ab- 
sence of  contributory  negligence,  liable 
for  the  death.  Richmond  &  D.  R.  Co.  v. 
PVeeman,  97  Ala.  289,  11  So.  800.  Ensley 
R.  Co.  V,  Chewning,  93  Ala.  24,  9  So.  458; 
Southern  R.  Co.  v.  Bryan,  125  Ala.  297, 
28  So.  445. 

Code  1907,  §  5474,  requirng  a  train  to  be 
brought  to  a  full  stop  within  100  feet  of 
a  railroad  crossing,  and  held  until  the 
trainmen  knew  the  way  to  be  clear,  ap- 
plies unless  such  crossing  is  regulated  as 
provided  in  the  statute.  Western  Ry.  of 
Alabama  r.  Wallace,  54  So.  533,  170  Ala.^ 
584. 

The  fact  that  plaintiff,  when  injured, 
was  in  a  street  car  which  was  struck  by 
a  train  at  a  public  road  crossing,  would 
not  prevent  the  application  of  Code  1907, 
§  5473,  so  as  to  make  it  negligence  for 
the  railroad  company  not  to  ring  the  bell 
or  blow  the  whistle  as  required  thereby 
at  public  road  crossings;  that  the  street 
car  line  was  on  a  street  not  changing  its 
character  as  a  highway  or  preventing 
plaintiff  from  being  a  traveler  thereon. 
Western  R.  Co.  r.  Wallace,  170  Ala.  584, 
54  So.  533. 

Application    to    Electric   Railways. — A 

railroad  upon  which  electricity  is  used  as 
the  moving  power  is  a  railroad,  within  the 
provisions  of  §  1145  of  the  Code  of  1886, 
providing  that,  when  the  tracks  of  two 
railroads  cross  each  other,  engineers  and 
conductors  must  cause  the  trains  of 
which  they  are  in  charge  to  come  to  a 
full  stop  within  100  feet  of  such  crossing, 
and  not  proceed  until  they  know  the  way 
to  be  clear;  the  train  on  the  railroad  hav- 
ing the  older  right  of  way  being  entitled 
to  cross  first.  Louisville  &  N.  R.  Co.  v. 
Anchors,  22  So.  279,   114  Ala.  492. 

Fact  That  Rear  Portion  of  Train  Ex- 
tended Across  Track  of  Another  Railroad. 

— ^The  fact  that,  if  a  train  stopped  within 
100  feet  of  a  crossing,  as  provided  by 
Code,  §  1145,  its  rear  portion  would  ex- 
tend across  the  track  of  another  railroad, 
can  not  relieve  it  from  the  duty  of  stop- 
ping. Birmingham  Mineral  R.  Co.  r. 
Jacobs,  92  Ala.  187,  9  So.  320,  cited  in 
note  in  67  L.  R.  A.  638. 


Train  to  Avoid  Collision.— In 
an  action  for  injuries  received  by  a  fire- 
man on  an  engine  against  which  a  train 
was  backed  by  defendant's  engineer  with- 
out warning  at  an  intersection  of  the 
tracks,  to  avoid  a  collision  with  a  train  on 
a  second  intersecting  line  in  his  front, 
there  was  evidence  that  there  was  enough 
room  between  the  two  intersections  to 
accommodate  defendant's  train,  and  that, 
if  due  care  had  been  used  in  backing  it, 
both  dangers  would  have  been  avoided. 
Held,  that  although  the  engineer  had  the 
right  to  back  his  train  under  the  circum- 
stances, defendant  would  be  liable  for 
such  negligence  in  the  manner  of  exercis- 
ing it.  Kansas  City,  M.  &  B.  R.  Co.  v. 
Lackey,  21  So.  444,  114  Ala.  152. 

Duty  to  Give  Signals. — Where  the  en- 
giner  approaching  %  crossing,  on  discov- 
ering an  approaching  train  on  the  other 
road  in  dangerous  proximity,  resorted  to 
every  means  known  to  skillful  engineers 
to  avert  a  collision,  no  duty  rested  on 
him  to  also  sound  the  whistle  or  ring  the 
bell.  Alabama  Great  Southern  R.  Co.  v. 
Hanbury,  49  So.  467,  161  Ala.  368. 

The  engineer  owed  no  duty  to  give  the 
signals  to  the  conductor  on  the  other 
train,  who  had  discovered  the  danger  of 
a  collision  and  had  run  through  his  train 
to  a  platform,  where  he  was  struck  by  the 
other  train  and  killed,  especially  where 
the  engineer  on  the  other  train  did  not 
see  him,  since  the  signal  would  not  have 
made  the  conductor  more  cognizant  of 
the  danger  than  he  already  was.  Ala- 
bama, etc.,  R.  Co.  V.  Hansbury,  161  Ala. 
358,   49    So.   467. 

Presumption  That  Train  Will  Stop.— 
Where  a  train  approaches  a  crossing  of 
another  railroad,  but  no  train  on  the  lat- 
ter road  is  approaching  the  crossing  in 
dangerous  proximity  thereto,  the  train- 
men may  presume  that  an  approaching 
train  will  stop  before  reaching  the  cross- 
ing. Vessel  V.  Seaboard,  etc.,  R.  Co.,  182 
Ala.  589,  62  So.  180;  Birmingham  Mineral 
R.  Co.  V.  Jacobs,  101  Ala.  149,  13  So.  408; 
Southern  R.  Co.  v.  Bryan,  125  Ala.  297, 
28  So.  445;  Alabama,  etc.,  R.  Co.  v.  Han- 
bury, 161   Ala.  358.  49  So.  467. 

§  116.  Obstructions  on  Track  in  General. 

A  complaint  alleging  that  defendant, 
being  lawfully  in  possession  of  plaintiff's 
side    track,   negligently   placed   a   freight 
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car  so  near  plaintiffs  main  track  that 
plaintiff's  train  collided  with  it,  whereby 
its  cars  were  damaged,  shows  a  cause  of 
action.  Montgomery  Gas-Light  Co.  v, 
Montgomery  &  E.  Ry.  Co.,  86  Ala.  372, 
6  So.  T35. 

§  117.  Incompetency*  Negligence,  or  Mis- 
conduct of  Employees. 

The  failure  of  a  locomotive  engineer  to 
use  all  the  means  in  his  power,  known  to 
skillful  engineers,  to  prevent  an  impend- 
ing collision,  does  not  constitute  wanton 
negligence,  where  he  was  not  conscious 
of  such  failure  at  the  time.  Highland 
Ave.  &  B.  R.  C.  V,  Swope,  22  So.  174,  115 
Ala.  287, 

Honest  Mistake. — Where,  through  a 
mistake  in  judgment,  empty  cars  were 
placed  by  defendants  servants  so  near  the 
main  track  of  plaintiffs  road  as  not  to 
allow  room  for  passing  trains,  defendant 
is  liable  for  a  collision  caused  thereby. 
Montgomery  &  E.  Ry.  Co.  v.  Chambers, 
79  Ala.  338. 

§  118.  Wrongful  Acts  of  Third  Persons. 

Where  railway  company  permits  third 
persons  to  place  loaded  cars  on  a  spur 
track,  negligence  of  the  servants  of  such 
third  persons  in  placing  cars  so  near  the 
main  line  as  to  cause  a  collision  is  the 
negligence  of  the  company.  Georgia  Pac. 
Ry.  Co.  V.  Underwood,  90  Ala.  49,  8  So. 
116;  Ricketts  v.  Birmingham  St  R.  Co., 
85  Ala.  600,  5  So.  353. 

§  119.  Contributory  Negligence  of  Person 
Injured. 

Whether  wantonness  excusing  contrib- 
utory negligence  may  be  predicated  on 
conduct  of  railway  employees  in  control 
of  trains  approaching  crossings,  in  at- 
tempting to  cross,  depends  on  whether 
conditions  of  the  particular  case,  known 
to  them,  are  such  as  would  impress  a 
reasonably  prudent  man  with  conscious- 
ness that  such  conduct  would  naturally 
or  probably  result  in  injury,  and  whether 
they  are  actually  aware  of  dangerous 
proximity  of  other  trains  is  not  a  con- 
trolling factor.  Alabama  Great  Southern 
R-  Co.  V.  Hanbury,  49  So.  467,  161  Ala. 
358. 

In  an  action  for  injuries  to  a  street  car 
conductor  while  crossing  a  railroad  track, 
an  instruction  on  contributory  negligence 


that  it  was  the  conductor's  duty  to  stop 
within  100  feet,  as  required  by  statute, 
and  know  that  the  way  was  clear,  but 
that  the  conductor  had  a  right  to  assume 
that  the  trainmen  would  not  approach 
the  crossing  nearer  than  100  feet  without 
stopping,  unless  the  circumstances  indi- 
cated that  the  train  would  not  stop,  was 
proper.  Birmingham  Southern  R.  Co.  v. 
Powell,  33  So.  875,  136  Ala.  232,  cited  in 
note  in  21  L.   R.  A.,  \.  S.,  433. 

Failure  of  Street  Car  Conductor  to 
Stop  Car  before  Crossing  Railroad  Track. 

— A  street-car  conductor  who  runs  his 
car  over  a  railroad  track  at  a  crossing  in 
front  of  an  approaching  train,  which  is 
within  his  view  for  880  feet,  can  not  re- 
cover for  injuries  caused  by  a  collision 
with  the  train.  Highland  Ave.  &  B.  R. 
Co.  V,  Fennell,  21  So.  324,  111  Ala.  356. 

Code  18&6,  §  3441,  provides  that,  when 
the  tracks  of  two  railroad  companies 
cross  each  other,  engineers  and  conduct- 
ors must  cause  the  trains  of  which  they 
are  in  charge  to  come  to  a  full  stop 
within  100  feet  of  the  crossing,  and  not 
proceed  until  they  know  the  way  to  be 
clear.  Held,  that  where  the  conductor  of 
a  street  railway  car  attempted  to  cross 
the  tracks  of  defendant  railroad  com- 
pany without  stopping  and  knowing  that 
the  way  was  clear,  and  the  car  became 
stalled  on  the  track  for  want  of  electric- 
ity, and  the  conductor  was  struck  and 
injured  by  cars  being  kicked  over  the 
crossing,  the  conductor  was  guilty  of 
contributory  negligence.  Birmingham 
Southern  R.  Co.  v.  Powell,  33  So.  875, 
136  Ala.  232;  Louisville,  etc.,  R.  Co.  v. 
Anchors,  114  Ala.  492,  .22  So.  279.  See 
also,  Southern  R.  Co.  v,  Bryan,  125  Ala. 
297,  28   So.  445. 

Failure  of  Engineer  to  Observe  Proper 
Care  in  Crossing  Another  Road. — Plain- 
tiff, a  locomotive  engineer,  as  he  ap- 
proached the  crossing  of  another  road  at 
right  angles,  stopped  his  train  within  60 
or  75  feet  of  the  crossing,  and  looked 
straight  ahead  and  to  the  right  before 
starting  up,  but  upon  reaching  the  cross- 
ing was  struck  by  the  engine  of  the  de- 
fendant company,  approaching  from  the 
left,  by  reason  of  which  he  received  per- 
manent injuries.  There  was  evidence 
*hat  the  headlight  in  plaintiff's  locomotive 
had    gone    out   on    account    of   failure    of 
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oil,  and  had  been  replaced  by  a  lantern; 
that  the  engine  of  defendant  had  a  bright 
headlight;  that  sparks  were  flying  from 
the  engine;  that  it  could  have  been  seen 
by  plaintiff  had  he  looked  to  the  left  be- 
fore starting  up,  but  that  from  his  po- 
sition his  view  to  the  left  was  obscured. 
Held,  that  plaintiff  was  guilty  of  negli- 
gence contributing  proximately  to  his  in- 
jury. Louisville  &  N.  R.  Co.  v,  Mosby, 
2S  So.  43,  125  Ala.  341. 

Code,  §  3441,  provides  that,  where  the 
tracks  of  two  railroads  cross  each  other, 
engineers  and  conductors  must  stop  their 
trains  within  100  feet  of  the  crossing,  and 
not  proceed  until  they  know  the  way  to 
be  clear.  Plaintiff's  intestate,  an  engi- 
neer, brought  his  train  into  collision  with 
that  of  defendant  at  a  crossing,  and  was 
thereby  killed.  The  night  was  dark;  de- 
fendant's engine  had  no  headlight,  but  a 
lantern  instead;  and  the  evidence  was 
conflicting  as  to  whether  either  train 
stopped  within  100  feet  of  the  crossing. 
Held,  that  plaintiff's  intestate,  by  the  ex- 
ercise of  extraordinary  care,  which  the 
statute  imposed  on  him,  might  have  as- 
certained whether  the  track  was  clear, 
and,  having  failed  to  do  so,  was  guilty 
of  negligence  contributory  to  his  own 
death,  and  hence  plaintiff  could  not  re- 
cover therefor.  Southern  Ry.  Co.  v. 
Bryan,  28  So.  445,  125  Ala.  297. 

Rate  of  Speed. — ^Where  two  railroad 
companies  were,  by  agreement,  using  the 
same  tracks,  an  engineer  operating  a 
train  had  a  right  to  presume  that  the 
track  was  clear,  and  he  was  not  bound 
to  have  his  engine  running  at  such  a  rate 
of  speed  as  at  all  times  to  be  able  to 
stop  it  short  of  a  collision  with  another 
train.  Central  of  Georgia  Ry.  Co.  v. 
Martin,  36  So.  426,  138  Ala.  531. 

Failttre  to  Give  Warning  Signals. — 
Failure  to  give  warning  signals,  required 
by  Code  1896,  §  3440,  requiring  a  rail- 
road train  to  give  warning  signals  when 
approaching  a  private  road  crossing,  or 
village,  or  regular  stopping  place,  can  not 
afford  the  defense  of  contributory  negli- 
gence against  the  engineer,  in  an  action 
by  him  for  injuries  sustained  by  him, 
owing  to  his  having  run  into  the  train 
of  another  company  using  the  same 
tracks,  at  a  public  crossing.  Central  of 
Georgia  Ry.  Co.  v.  Martin,  36  So.  426, 
138  Ala.  531. 


Neither  'Code  1896,  §  3440,  requiring  a 
lailroad  train  to  give  warning  signals 
when  approaching  a  public  road  crossing, 
or  village,  or  regular  stopping  place,  nor 
municipal  ordinances  regulating  the  rate 
of  speed  of  trains,  impose  any  duty  of 
trainmen  toward  other  trains  on  the  same 
line,  and  hence  the  negligence  of  an  en- 
gineer in  failing  to  give  a  warning  sig- 
nal, in  violation  of  the  Code  or  of  ordi- 
nances, can  not  be  made  the  basis  of  an 
action  against  the  railroad  because  of  a 
collision  with  the  train  of  another  com- 
pany on  the  same  track.  Central  of 
Georgia  Ry.  Co.  v,  Martin,  36  So.  426, 
138  Ala.  531. 

Where  Engineer's  Train  Has  Right  of 
Way. — Code,  §  1145,  provides  that,  when 
the  tracks  of  two  railroads  cross  each 
other,  trains  must  come  to  a  full  stop 
within  100  feet  of  such  crossing;  the  train 
on  the  older  road,  having  the  right  of 
way,  being  entitled  to  cross  first.  De- 
ceased, an  engineer,  was  killed  at  a  cross- 
ing collision.  Held,  that  deceased,  being 
an  engineer  on  the  older  road,  had  a  right 
to  presume  that  those  in  charge  of  de- 
fendant's train  would  perform  every  act 
imposed  by  law,  but  he  could  not  enter- 
tain such  a  presumption  in  the  face  of 
facts  .  reasonably  indicating  that  they 
would  not  perform  such  acts.  Birming- 
ham Mineral  R.  Co.  i\  Jacobs,  101  Ala. 
149,  13   So.  408. 

Necessity  That  Contributory  Negli- 
gence Be  Proximate  Cause  of  Injury. — 
In  an  action  by  a  railway  company 
against  one  in  control  of  a  side  track 
for  a  collision  caused  by  car6  standing 
on  the  side  track  too  near  the  main  track 
to  permit  the  passage  of  trains,  a  plea  of 
contributory  negligence,  in  that  the  side 
track  was  constructed  by  plaintiff  in  an 
unskillful  and  improper  manner,  is  de- 
murrable, such  negligence  not  being  the 
proximate  cause  of  the  injury.  Mont- 
gomery &  E.  Ry.  Co.  V.  Chambers,  79 
Ala.   338. 

§  190.  Proximate  Cause  of  Injury. 

An  engine  on  which  plaintiff  was  fire- 
man was  stopped  some  distance  from  an 
intersection  with  defendant's  tracks,  to- 
allow  defendant's  train  to  pass,  and  was 
started  up  before  such  train  had  cleared 
the  intersection,  but  while  it  was  in  mo- 
tion.    When   the  engine  reached  the  in- 
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tersection,  the  train  had  cleared  it,  but 
was  immediately  backed  by  defendant's 
engineer,  contrary  to  custom,  and  with- 
out warning,  against  the  engine,  and 
plaintiff  was  injured.  Held,  that  the 
backing  of  the  train,  and  not  the  start- 
ing of  the  engine  before  the  intersection 
had  been  cleared,  was  the  proximate 
cause  of  the  injury.  Kansas  City,  M.  & 
B.  R.  Co.  V.  Lackey,  21  So.  444,  114  Ala. 
152. 

§  181.  Actions  for  Injuries. 

§  lai  (1)  Pleading. 

In  an  action  for  death  of  a  conductor 
on  another  railroad  by  a  collision  at  a 
crossing,  a  count  alleged  defendant  was 
operating  its  line  for  transportation  of 
freight  and  passengers,^  and,  after  stat- 
ing that  decedent  was  a  conductor  on 
the  other  railroad,  averred  that  defend- 
aTit's  train  operated  on  its  road  collided 
with  the  train  or  car  in  which  decedent 
was  riding,  and  that  decedent's  death 
was  proximately  caused  by  negligence  of 
defendant's  employees,  who  were  oper- 
ating its  train,  in  the  running  and  man- 
agement of  the  train.  Held,  that  the 
count  states  a  cause  of  action.  Alabama 
Great  Southern  R.  Co.  v.  Hanbury,  49 
So.    467,    161    Ala.    358. 

Sufficiency  of  Averment  as  to  Negli- 
gence.— A  count  in  a  complaint  which 
charges  *that  the  engineer  *  *  * 
permitted  and  suffered  the  said  loco- 
motive and  train  to  run  into  and  against 
a  passenger  car"  is  sufficient  as  a  count 
for  simple  negligence.  Louisville  &  N. 
R.  Co.  V.  Anchors,  22  So.  279,  114  Ala. 
492. 

In  an  action  against  a  railroad  com- 
pany for  injuries  to  plaintiff,  the  decla- 
ration alleged  that  defendant  used  cer- 
tain tracks  in  common  with  a  railroad 
company  by  which  plaintiff  was  em- 
ployed as  an  engineer,  and  that  defend- 
ant's employees  in  charge  of  one  of  its 
trains  caused  the  same  to  be  left  stand- 
ing, and  that  as  plaintiff's  engine 
rounded  a  curve  it  ran  into  the  stand- 
ing train,  whereby  plaintiff  was  injured, 
and  that  the^ injuries  were  caused  by  the 
uegligence  of  defendant's  employees  in 
the  management  and  operation  of  the 
train,  and  in  allowing  it  to  be  where  it 
was.     Held,  that  the  complaint  was  suf- 


ficient in  its  averments  of  negligence. 
Central  of  Georgia  Ry.  Co.  v,  Martin, 
35   So.   426,  las   Ala.   531. 

A  count  which  alleges  that,  under  the 
statutory  requirement  that  a  train  must 
stop  within  lOO  feet  of  a  crossing,  de- 
fendant was  negligent  in  not  stopping  its 
train  within  100  feet  of  a  point  where  its 
track  crossed  or  approached  another 
track,  is  demurrable,  as  permitting  the 
inference  that  one  track  did  not  cross, 
but  merely  approached,  the  other.  High- 
land Ave.  &  B.  R.  Co.  v.  South,  20  So. 
1003,  112  Ala.  642. 

Where  defendant  railroad  company, 
sued  for  injuries  to  plaintiff  resulting 
from  a  collision,  was  charged  with  fail- 
ing to  give  signals  necessary  to  avoid  the 
collision,  a  plea  alleging  want  of  time, 
after  discovery  of  the  danger,  to  give 
signals  that  would  have  prevented  the 
collision,  which  plea,  however,  failed  to 
show  that  the  injuries  would  not  have 
been  avoided  by  the  giving  of  signals, 
was  insufficient.  Highland  Ave.  &  B.  R. 
Co.  V.  Swope,  22  So.  174,  115  Ala.  287. 

Joint  Negligence. — In  an  action  for 
death  of  a  railroad  engineer  in  a  colli- 
sion with  a  train  belonging  to  another 
railroad  at  a  crossing,  the  complaint 
charged  that  intestate's  death  was 
caused  by  the  negligence  of  defendant's 
employees,  who  were  operating  defend- 
ant's train,  in  the  management  thereof, 
and  another  count  charged  that  it  was 
due  to  the  willful  negligence  of  defend- 
ant's employees  in  charge  of  such  train 
^tn  running  it  forward  into  collision  after 
discovering  decedent's  train  on  the 
crossing,  etc.  Held,  that  the  complaint 
did  not  charge  joint  negligence  on  the 
part  of  the  conductor  and  operating  em- 
ployees of  the  colliding  train,  and  that 
proof  of  negligence  of  any  ope  of  them 
would  comply  with  the  averments. 
Southern  R.  Co.  v.  Stollenwerck,  166  Ala. 
556,  52   So.  204. 

Employees  and  Servants  Acting  in 
Scope  of  Authority. — In  a  suit  for  caus- 
ing the  death  of  a  conductor  on  another 
railroad  by  a  collision  at  a  crossing,  a 
count  alleged  defendant  was  a  corpora- 
tion operating  a  road  for  carriage  of 
freight,  that  decedent  was  in  the  em- 
ploy of  another  company  whose  line  in- 
tersected defendant's  and,  while  the  train 
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on  which  decedent  was  employed  was 
over  the  crossing  of  defendant's  line,  de- 
fendant's train  in  charge  of  defendant's 
employee  or  employees  came  along  on 
defendant's  track,  and  its  employee  or 
employees  who  were  in  charge  wantonly 
or  intentionally  ran  its  engine  into  the 
train  on  which  decedent  was  and  killed 
him.  Held  to  sufficiently  allege  that  the 
employee  or  employees  operating  the 
train  were  acting  within  the  scope  of 
their  authority,  though  it  did  not  so  aver 
it  in  so  many  words.  Alabama,  etc.,  R. 
Co.  V.  Hanbury,  161  Ala.  358,  49  So.  467. 

The  count  sufficiently  averred  that  de- 
fendant's servants  were  acting  within 
the  scope  of  their  authority  in  operating 
the  train.  Alabama,  etc.,  R.  Co.  v.  Han- 
bury,  161   Ala.   368,  49   So.   467. 

Willful  Injury. — A  count  which  charges 
that  defendant  ''willfully  caused  a  loco- 
motive and  train  to  run  into  and  against 
a  passenger  car"  is  a  sufficient  averment 
of  a  willful  injury.  Louisville  &  N.  R. 
Co.  V,  Anchors,  a2  So.  279,  114  Ala.  492. 
See  also,  Alabama,  etc.,  R.  Co.  v,  Han- 
bury, 161  Ala.  358,  49  So.  467. 

Where  a  plea  charges  plaintiff  with 
contributory  negligence,  a  replication 
which  avers  that  the  persons  in  charge 
of  defendant's  train,  after  discovering 
the  peril  of  the  other  train,  on  which 
plaintiff  was  riding,  "willfully,  wantonly, 
and  recklessly  failed  to  give  the  usual 
and  proper  signals,  and  was  guilty  of 
wanton,  willful,  or  intentional  negli- 
gence," is  not  demurrable.  Highland 
Ave.  &  B.  R.  Co.  v.  South,  20  So.  1003, 
112  Ala.   642. 

A  count  in  a  complaint  which  charges 
that  the  death  of  plaintiffs  intestate  re- 
sulted by  reason  of  a  willful  running  of 
said  train  at  a  high  rate  of  speed,  but 
does  not  aver  that  the  intention  in  run- 
ning the  train  was  to  inflict  the  injury, 
nor  aver  facts  which  show  that  defend- 
ant knew  that  the  probable  result  of  such 
conduct  would  be  to  inflict  injury,  is  de- 
fective as  a  complaint  for  injury  will- 
fiilly  inflicted.  Louisville  &  N.  R.  Co.  v. 
Anchors,  22   So.  279,  114  Ala.  492. 

A  count  in  a  complaint  which  avers 
that  defendant's  engineer,  who  had  con- 
trol of  the  running  of  the  locomotive, 
"wantonly  and  willfully  failed  to  blow 
the  whistle  or  ring  the  bell"  at  least  one- 


fourth  of  a  mile  before  reaching  the  reg- 
ular station,  and  "wantonly  or  willfully" 
failed  to  continue  to  ring  the  bell  or 
blow  the  whistle  at  short  intervals,  and, 
because  of  such  "willfulness  or  wanton- 
ness, the  said  passenger  train  ran  into 
and  against  a  pasenger  car  of  another 
line  at  its  crossing,"  etc.,  does  not  show 
that  the  purpose  of  the  defendant  in  fail- 
ing to  ring  the  bell  or  blow  the  whistle 
was  to  run  into  the  passenger  car  of  the 
other  line,  and,  as  a  count  of  willful  in- 
jury, it  is  defective.  Nor  docs  it  aver  a 
state  of  facts  from  which  knowledge 
could  be  imputed  to  defendant  that  the 
natural  and  probable  consequences  of  his 
conduct  would  result  in  a  collision. 
Louisville  &  N.  R.  Co.  v.  Anchors,  22  So. 
279,    114    Ala.    492. 

Variance. — Where  the  complaint  al- 
leges that  deceased  was  at  the  time  of 
the  accident  engaged  as  brakeman,  proof 
that  he  was  at  the  time  acting  as  fireman 
constitutes  a  fatal  variance.  Alabama  G. 
S.  R.  Co.  V.  Hall,  105  Ala.  599,  17  So.  176. 
See  also,  McDaniel  v.  Highland  Ave., 
etc.,  R.  Co.,  90  Ala.  64>  8  So.  41;  Warden 
V.  Louisville,  etc.,  R.  Co.,  94  Ala.  277,  10 
So.  276. 

Code  1896,  §  3441,  provides  that  rail-^ 
road  engineers,  after  stopping,  and  be- 
fore running  a  train  over  a  railroad  cross- 
ing, must  know  the  way  to  be  clear.  In 
an  action  for  death  caused  by  a  collision 
of  decedent's  tram  with  one  of  defend- 
ant's trains  at  a  point  where  the  tracks 
crossed,  a  count  of  the  complaint  charged 
that  the  death  was  caused  by  the  willful, 
wanton,  or  intentional  negligence  of  the 
employees  in  charge  of  defendant'^  train 
in  running  the  train  forward  and  over  the 
crossing  without  stopping.  Held,  that 
wantonness  and  willfulness  short  of  in- 
tentional wrongdoing  might  have  war- 
ranted a  recovery  under  such  count. 
Southern  Ry.  Co.  v,  Bonner,  37  So.  702, 
141  Ala.  517. 

Evidence  Admissible  under  Pleading. 
— In  an  action  for  injuries  received  in  a 
railroad  collision,  a  count  averring  negli- 
gence in  the  management  and  running  of 
defendant's  train  authorized  evidence  of 
negligence  in  failing  to  throw  sand  under 
the  wheels  of  the  locomotive.  Highland 
Ave.  &  B.  R.  Co.  v.  Swope,  22  So.  174, 
115  Ala.  287. 


§§  121  (1)421  (3) 


Railroads 


335 


Where,  in  an  action  for  injuries  to  a 
locomotive  engineer  whose  train  ran  into 
a  train  of  another  company  which  was 
standing,  the  complaint  alleged  generally 
that  the  injuries  were  due  to  the  negli- 
gence of  defendant's  servants  in  allow- 
ing the  train  to  be  where  it  was,  plaintiff 
could  show  that  it  was  the  duty  of  de- 
fendant's trainmen  to  send  back  a  flag- 
man. Central  of  Georgia  Ry.  Co.  v. 
Martin,  36  So.  426,  138  Ala.  531. 

Where,  in  an  action,  for  injuries  to  a 
locomotive  engineer  owing  to  his  train 
having  run  into  a  standing  train  of  an- 
other company,  the  complaint  counted 
on  defendant's  negligence  in  stopping 
and  allowing  the  train  to  be  where  it 
was,  in  a  general  way,  the  fact  that  a 
special  replication  to  a  plea  alleged  a 
rule  requiring  the  sending  back  of  a 
flagman,  and  ascribed  the  collision  to 
negligence  in  failing  to  do  so,  did  not 
operate  to  confine  the  inquiry  to  the  is- 
sue presented  by  the  replication,  but 
plaintiff  could  prove  proximate  negli- 
gence, apart  from  the  non-observance  of 
such  rule.  Central  of  Georgia  Ry.  Co. 
V.  Martin,  36  So.  426,  138  Ala.  531. 

§  181   (a)  Presumptions   and    Burden  of 
Proof. 

In  an  action  against  a  railroad  com- 
pany for  the  wrongful  death  of  plaintiffs 
intestate,  it  appeared  that  deceased  was 
an  engineer  in  the  employ  of  the  E. 
Dummy  Ry.  Co.,  whose  tracks  crossed 
defendant's  tracks  at  right  angles;  that 
a  freight  train  on  another  track  shut  out 
the  view  of  the  crossing,  from  the  £. 
Dummy  and  defendant's  road;  that  as  de- 
ceased's train  approached  the  crossing  a 
freight  train  on  defendant's  road,  which 
had  stopped  about  800  feet  from  the 
crossing,  backed  to  the  crossing,  where 
it  collided  with  deceased's  train,  killing 
deceased.  There  was  no  evidence  that 
deceased  saw  defendant's  train,  further 
than  that  his  engine  was  found  re- 
"versed.  The  conductor  and  several  pas- 
sengers on  the  dummy  train  swore  that 
they  saw  defendant's  train  when  backing 
towards  the  crossing.  Code,  §  1145,  pro- 
vides that,  when  the  tracks  of  two  rail- 
roads cross  each  other,  trains  must  come 
to  a  full  stop  within  100  feet  of  such 
crossing;  the  train  on  the  older  road, 
having  the  right  of  way,  being  entitled  to 


cross  first.  Held,  that  without  other  evi- 
dence, it  would  be  presumed  that  the  in- 
jury was  caused  by  defendant's  negli- 
gence in  not  stopping  its  train  within  100 
feet  of  the  crossing,  as  required  by  law. 
Birmingham  Mineral  R.  Co.  r.  Jacobs, 
101  Ala.  149,  13  So.  406. 

Code  1876,  §  1699  (Code  1886,  §  1144), 
requires  the  engineer  or  person  having 
control  of  the  running  of  a  locomotive 
on  a  railroad  to  "blow  the  whistle  or  ring 
the  bell  at  short  intervals  on  entering 
into,  or  while  moving  within,  or  passing 
through,  any  village,  towft,  or  city.  He 
must  also,  on  perceiving  any  obstruction 
on  the  track,  use  all  the  means  within 
his  power  known  to  skillful  engineers, 
such  as  applying  brakes  and  reversing 
engine,  in  order  to  stop  the  train."  Code 
1886,  §  1145,  requires  engineers  to  come 
to  a  full  stop  within  100  feet  of  crossings 
by  other  railroads,  and  not  to  proceed 
until  they  know  the  way  to  be  clear. 
Code  1876,  §  1700,  as  amended  by  Act 
Feb.  28,  1887,  provides  that,  when  any 
person  or  stock  is  killed  by  the  locomo- 
tive or  cars  of  any  railroad,  the  burden 
of  proof,  in  any  suit  brought  therefor,  is 
on  the  company  to  show  that  the  re- 
quirements of  the  preceding  section 
(1699)  were  complied  with.  Held,  that 
the  effect  of  §  1700  is  only  to  place  on  the 
company  the  burden  to  show  compliance 
with  §  1699,  and  in  an  action  by  a  passen* 
ger  on  a  street  car  against  a  railroad 
company,  for  injuries  received  in  a  col- 
lision between  defendant's  cars  and  the 
street  car,  it  is  error  to  charge  that, 
when  the  plaintiff  shows  that  he  has  been 
injured  by  defendant  or  its  servants,  the 
burden  is  on  defendant  to  show  that  it 
or  its  servants  were  not  negligent  at  the 
time  and  place  of  the  occurrence.  Geor- 
gia Pac.  Ry.  Co.  v.  Hughes,  87  Ala.  610, 
6  So.  413. 

§  191  (8)  Sufficiency  of  Evidence. 

A  witness  who  boarded  a  freight  train 
with  deceased  testified  that  one  of  the 
flat  cars  was  loaded  with  sewer  pipe,  held 
on  by  standards,  one  of  which  was  lost 
during  the  trip;  that  one  of  the  pipes  fell 
off;  and  that,  when  witness  told  the  con- 
ductor he  ought  to  stop,  the  latter  re- 
fused, whereupon  witness  said  he  would 
not  ride  behind  a  car  in  that  condition, 
and  jumped  off.     Subsequently  a  derail- 
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ment  occurred,  in  which  deceased,  who 
was  sitting  on  a  box  car  behind  the  flat 
car,  was  killed.  Held  insufficient  to  show 
that  his  death  was  due  to  the  willful  and 
wanton  misconduct  of  the  conductor. 
Beyer  v.  Louisville  &  N.  R.  Co.,  21  So. 
952,  114  Ala.  424. 

§  lai  (4)  Damages. 

In  an  action  against  a  railroad  for 
wrongful  death,  it  appeared  that  deceased 
was  on  defendant's  train.  While  the  train 
was  waiting  at  a  certain  station  for  the 
arrival  of  a  train  from  which  it  was  to 
receive  a  sleeper,  the  station  master  sig- 
naled the  engineer  to  "pull  out,"  and 
make  room  for  the  incoming  train.  The 
station  master  wore  the  same  uniform  as 
the  conductor,  used  a  similar  lantern,  and 
gave  the  signal  given  by  the  conductor 
when  about  to  leave  a  station.  The  en- 
gineer, thinking  he  was  his  conductor, 
started  on  the  trip  without  the  latter,  or 
the  extra  sleeper.  The  mistake  was  not 
discovered  until  the  next  station  was 
reached.  There  being  no  night  operator 
at  such  station,  the  engineer,  without 
placing  lights  on  the  rear  car,  attempted 
to  back  his  train  to  the  last  station  to 
get  the  conductor  and  the  sleeper.  While 
on  the  way  the  train  collided  with  the 
engine  of  a  freight  train,  whereby  de- 
ceased was  injured.  Held,  that  though 
the  negligence  which  caused  the  engi- 
neer's mistake  at  the  first  station,  and 
the  absence  of  a  night  operator  at  the 
second  station,  were  not  the  immediate 
cause  of  the  injury,  still  the  jury,  in  as- 
sessing the  damages  on  writ  of  inquiry, 
could  consider  the  same  as  productive  of 
the  immediate  cause.  Kansas  City,  M. 
&  B.  R.  Co.  V,  Sanders,  98  Ala.  293,  13 
So.  57. 

§  121  (5)  Questions  for  Jury. 

Negligence. — In  an  action  for  the  death 
of  an  engineer  of  a  train  in  a  collision  be- 
tween his  train  and  one  of  defendant's  at 
a  point  where  the  tracks  crossed,  the 
question  of  defendant's  negligence  held, 
under  the  evidence,  one  for  the  jury. 
Southern  Ry.  Co.  v.  Bonner,  37  So.  702, 
141  Ala.  517.  See  also,  Southern  R.  Co. 
V.  Stollenwerck,  166  Ala.  556,  52  So.  204. 

Whether  an  engineer  and  conductor 
were  negligent  in  proceeding  with  their 
train  over  a  crossing,  where  the  con- 
ductor was  killed  by  a  collision,  held  to 


be  for  the  jury  under  the  evidence.  Ala- 
bama, etc.,  R.  Co.  V,  Hanbury,  161  Ala. 
358,  49  So.  467;  Bianingham  Mineral  R. 
Co.  V.  Jacobs,  101  Ala.  149,  13  So.  408; 
Southern  R.  Co.  v,  Bryan,  125  Ala.  297, 
28  So.  445.  Southern  R.  Co.  v.  Bonner, 
141  Ala.  517,  37  So.  702. 

Wantonness  or  Intentional   Injury. — A 

city  ordinance  prohibited  a  railroad  com- 
pany from  making  drop  or  flying  switches 
across  grade  crossings.  The  railroad,  in 
violation  of  such  ordinance,  dropped  nine 
loaded  coal  cars  from  the  engine,  and 
permitted  them  to  run  down  a  grade  over 
a  street  crossing  at  a  speed  of  15  miles 
per  hour  across  the  tracks  of  a  street 
railway.  The  cars  struck  a  street  car  at- 
tempting to  cross,  and  the  conductor  was 
injured.  Defendant's  employees  were 
familiar  with  the  crossing,  and  knew  that 
street  cars  crossed  every  few  minutes, 
and  that  there  were  no  safety  appliances 
to  prevent  collisions  there.  Held,  that 
the  evidence  was  sufficient  to  submit  the 
question  of  wantonness  or  intentional  in^ 
jury  to  the  jury.  Birmingham  Southern 
R.  Co.  V.  Powell,  33  So.  875,  136  Ala.  232. 
See  also.  Southern  R.  Co.  v.  Stollenwerck, 
166  Ala.  556,  52  So.  204. 

In  a  suit  for  death  of  a  conductor  on 
another  railroad  killed  at  a  crossing  by 
a  collision  with  defendant's  train,  whether 
defendant's  employees  in  charge  of  its 
train  were  wanton  in  attempting  to  pass 
over  the  crossing  held  to  be  for  the  jury. 
Alabama,  etc.,  R.  Co.  v.  Hanbury,  161  Ala. 
358,  49  So.  467. 

Contributory  Negligence. — In  an  action 
for  injuries  to  a  railroad  employee  from, 
being  struck  by  a  car  while  on  a  passing 
train,  whether  he  was  negligent  held  un- 
der the  evidence  to  be  for  the  jury. 
Southern  Ry.  Co.  v,  Arnold,  50  So.  293, 
162  Ala.  570. 

In  an  action  for  death  caused  by  a  col- 
lision between  the  train  of  which  dece- 
dent was  engineer  and  a  train  of  defend- 
ant at  a  point  where  the  tracks  crossed; 
evidence  considered,  and  held,  that  the 
question  whether  the  decedent  was  guilty 
of  contributory  negligence  in  failing  to 
observe  Code  1896,  §  341,  making  it  the 
dilty  of  engineers  to  know  that  the  way 
is  clear  before  proceeding  over  a  cross- 
ing, was  for  the  jury.  Southern  Ry.  Co. 
V.  Bonner,  37  So.  702,  141  Ala.  517. 


§§  121  (5)-121  (6) 


Raii^roads 


337 


A  municipal  ordinance  required  persons 
in  charge  of  street  cars  to  stop  the  same 
before  crossing  railroad  tracks,  and  made 
it  the  duty  of  the  conductor  to  .alight 
from  the  car  and  "walk  across  the  track" 
in  front  of  the  car.  A  conductor  of  a 
street  car  stopped  his  car  on  approaching 
a  railroad  crossing  on  a  dark  night,  but, 
instead  of  walking  across  the  railroad 
track,  only  walked  to  the  middle  thereof, 
and  there  waited  for  the  street  car,  which 
was  struck  by  a  train  which  approached 
unseen  and  without  warning.  Held,  that 
whether  the  conductor's  death,  which  re- 
sulted from  the  collision,  was  proximately 
caused  by  his  negligence  in  failing  to 
comply  literally  with  the  ordinance  by 
proceeding  all  the  way  across  the  railroad 
track,  was  a  question  for  the  Jury.  South- 
ern Ry.  >Co.  V.  Jones,  39  So.  118,  143  Ala. 
328. 

Code  1896,  §  3441,  requires  engineers  and 
conductors  of  railroads  to  stop  their  trains 
before  crossing  the  tracks  of  another 
road,  and  not  to  proceed  until  they  know 
the  way  to  be  clear.  A  conductor  of  a 
street  car,  on  reaching  \he  crossing  of  a 
railroad  on  a  dark,  rainy,  and  stormy 
night,  stopped  his  car,  alighted  therefrom, 
and  walked  to  the  center  of  the  railroad 
track,  and  after  looking,  and  hearing  no 
train  approach,  signaled  the  motorman  to 
cross.  When  the  car  reached  the  track, 
the  conductor  got  aboard  thereof,  but  be- 
fore it  had  succeeded  in  clearing  the  track, 
it  was  struck  by  a  tbox  car  attached  to  the 
front  end  of  an  approaching  train,  which 
was  running  at  a  rapid  rate  of  speed,  with- 
out signals  or  lights  to  give  warning  of 
its  approach.  Held,  that  whether  the  con- 
ductor— ^who  was  killed  in  the  collision — 
violated  the  statute,  and  was  thus  guilty 
of  contributory  negligence,  was  a  question 
for  the  jury.  Southern  R.  Co.  v.  Jones, 
39  So.  118,  143  Ala.  323. 

Where,  in  an  action  by  a  street  car  em- 
ployee for  injuries  sustained  by  the  col- 
lision of  his  car  with  a  railroad  train  at  a 
■street  crossing,  plaintiff's  evidence  showed 
that  the  street  car  stopped  within  20  feet 
of  the  crossing  which  was  clear  when  it 
started  to  cross,  and  that  the  train  came 
in  sight  after  the  street  car  stopped,  and 
while  it  was  attempting  to  cross,  the  ques- 
tion of  whether  plaintiff  should  have 
stopped   the   street   car   or   attempted   to 


cross  before  the  train  reached  the  cross- 
ing was  for  the  jury.  Western  R.  of  Ala- 
bama V,  Wallace,  64  So.  533,  170  Ala.  584. 

§  121  (6)  Instructions. 

In  an  action  for  the  death  of  plaintiffs 
intestate,  an  engineer  of  one  railroad, 
caused  by  a  collision  with  a  train  of  de- 
fendant railroad  at  a  crossing,  an  instruc- 
tion that  "you  can  not  find  from  the  evi- 
dence that  the  engineer  in  charge  of  the 
engine  propelling  deiendant's  freight  train 
was  guilty  of  negligence"  was  properly  re- 
fused, since,  if  the  engineer  was  not  neg- 
ligent, others  of  defendant's  employees, 
on  whom  rested  duties,  might  have  been, 
and,  besides,  the  question  of  its  negligence 
was  for  the  jury.  Birmingham  Mineral 
R.  Co.  V,  Jacobs,  101  Ala.  149,  13  So.  408. 

In  an  action  for  the  death  of  an  engineer 
of  the  H.  Dummy  Road  in  a  collision  with 
a  train  of  defendant  road  at  a  crossing, 
it  was  not  error  to  refuse  an  instruction 
that  if  the  jury  found  for  plaintiff  they 
might  look,  in  assessing  the  damages,  to 
the  fact  that  at  the  time  of  the  accident, 
the  law  was  unsettled  as  to  whether  the  B. 
Dummy  Road  was  a  railroad,  within  the 
meaning  of  the  statute  requiring  the  stop- 
page of  trains  within  100  feet  of  a  cross- 
ing, since  such  an  instruction  made  de- 
fendant's ignorance  of  the  law  an  excuse 
for  its  violation.  Birmingham  Mineral 
R.  Co.  V,  Jacobs,  101  Ala.  149,  13  So.  408. 

A  charge  that  trainmen  on  one  road, 
who  have  complied  with  the  statute  in  ap- 
proaching a  crossing,  may  assume  that 
trainmen  on  other  will  do  likewise,  is 
not  bad  as  ignoring  the  duty  of  the  first 
trainmen,  which  may  arise  after  they  have 
started  their  train  after  stopping,  when  the 
court  elsewhere  charges  that  they  have 
no  right  to  proceed  over  the  crossing  if 
circumstances  indicate  that  a  train  on  the 
other  road  will  not  stop.  Richmond  & 
D.  R.  Co.  V.  Greenwood,  99  Ala.  501,  14 
So.  495. 

An  instruction,  in  action  for  the  death 
of  ati  assistant  hostler  in  a  collision  at  a 
crossing  of  two  railroads,  that  if  the  way 
was  clear  for  defendant's  engine,  when  it 
was  proceeding  toward  the  crossing,  its 
engineer,  if  otherwise  free  from  negli- 
gence, could  presume  that  no  other  train 
would  approach  the  crossing  without  stop* 
ping,  properly  submitted  the  issue  of  the 
engineer's     negligence.     Vessel     v.     Sea 
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board,  etc.,  R.  Co.,  182  Ala.  689,  62  So. 
180. 

Incomplete  and  Obscure  Charge. — De- 
fendant requested  the  court  to  charge 
that,  to  constitute  willful  injury,  there  must 
be  a  design,  purpose,  or  intent  to  do  wrong 
and  inflict  the  injury,  and  that,  unless  the 
evidence  satisfied  the  mind  of  each  juror 
that  defendant's  engineer,  with  design  and 
purpose  and  intent  to  do  wrong  and  inflict 
injury  on  some  one,  then  they  could  not 
find  for  plaintiff.  Held,  that  the  instuc- 
tion  was  properly  refused  as  incomplete 
and  obscure.  Southern  R.  Co.  v.  Bonner, 
37  So.  702,  141  Ala.  517. 

Misleading  Charge* — An  instruction  that 
the  only  negligence  for  which  the  plaintiff 
could  recover  was  the  negligence  of  the 
conductor,  in  not  stopping  defendant's 
train  before  reaching  the  crossing,  was 
properly  refused,  since  it  was  calculated 
to  mislead  the  jury,  and  took  from  them 
the  consideration  of  the  negligence  of  de- 
fendant's other  employees.  Birmingham 
Mineral  R.  Co.  v.  Jacobs,  101  Ala.  149,  13 
So.  408. 

In  an  action  for  injuries  caused  by  a 
train  backing  against  an  engine  at  an  in- 
tersection of  the  tracks,  to  avoid  collision 
with  a  train  .at  another  intersection  in 
front,  a  request  to  charge  that  the  engi- 
neer so  reversing  his  engine  was  not  neg- 
ligent if  he  did  not  know  the  train  in  front 
had  air  brakes,  and  could  have  been  stop- 
ped before  reaching  the  intersection,  was 
misleading,  there  being  evidence  of  negli- 
gence in  backing  the  train  after  the  engine 
was  reversed.  Kansas  City,  M.  &  B.  R. 
Co.  V.   Lackey,  21   So.  444,   114  Ala.  152. 

In  a  suit  for  death  of  a  conductor  killed 
at  a  railway  intersection  by  a  collision 
with  defendant's  train  on  the  other  line, 
requested  charges  that,  if  the  train  on 
which  he  was  and  defendant's  train  ap- 
proached the  crossing  at  the  same  time, 
defendant's  train  had  the  right  to  cross 
first,  and  he  negligently  allowed  his  train 
to  proceed  in  front  of  defendant's  train, 
to  cross  or  attempt  to  cross,  the  jury  could 
not  find  a  verdict  for  plaintiff,  unless  they 
believed  that  defendant's  servants  were 
guilty  of  reckless  and  wanton  or  inten- 
tional wrong,  were  mtslcading.  Alabama, 
etc.,  R.  Co.  V.  Hanbury,  161  Ala.  358,  49 
So.  467. 

In  a  suit  for  death  of  a  conductor  in  a 


collision  with  a  train  on  defendant's  in- 
tersecting line  while  standing  on  a  car 
platform,  where  the  question  of  wanton- 
ness of  defendant's  servants  was  involved, 
charges  that,  if  the  jury  believe  the  evi- 
dence, none  of  defendant's  servants  was 
negligent  after  discovering  the  approach 
to  the  crossing  of  the  train  on  which  de- 
cedent was,  and  that  he  was  negligent  in 
going  onto  the  platform  at  or  about  the 
time  of  the  collision,  were  misleading. 
Alabama,  etc.,  R.  Co.  v.  Hanbury,  16-1  Ala. 
358,   40   So.  467. 

§  191  (7)  Appeal  and  Error. 

In  an  action  against  a  railroad  company 
for  injuries  to  a  locomotive  engineer  ow- 
ing to  his  train  having  run  into  a  stand- 
ing train  of  another  company,  the  affirma- 
tive answer  of  a  witness  to  a  question  as 
to  whether  the  operatives  of  the  stand- 
ing train  would  have  known  that  they 
were  on  the  schedule  time  of  plaintiffs 
train  was  a  mere  conclusion,  and  revers- 
ible error.  Central,  etc.,  R.  Co.  v,  Martin, 
138  Ala.  531,  36  So.  426. 

Where,  in  an  action  against  a  railroad 
for  injuries  to  a  locomotive  engineer  ow- 
ing to  its  train  having  run  into  standing 
train  of  another  company,  there  was  no 
proof  that  a  certain  rule  of  defendant  re- 
quiring a  flagman  to  be  sent  back  from 
a  standing  train  was  in  use  by  defendant 
at  the  time  when  the  rule  was  admitted 
in  evidence,  any  error  in  the  admission  of 
such  rule  was  cured  by  the  subsequent 
testimony  of  a  witness  that  the  rule  ap- 
plied and  obtained  at  the  time  and  place 
and  circumstances  in  question.  Central, 
etc.,  R.  Co.  V,  Martin,  138  Ala.  531,  36  So. 
426. 

(F)  ACCIDENTS  AT  CROSSINGS. 

As  to  collision  between  trains,  see  ante, 
"Collision  at  Railroad  Crossings,"  §  115. 
As  to  injury  to  persons  on  or  near  track, 
see  post,  "Injuries  to  Persons  on  or  Near 
Tracks,  §§  157-201   (6). 


§  128.  Mutual  Rights  and  Duties  at  Pub- 
lic Crossings. 

Where  a  public  highway  and  the  line 
of  a  railroad  intersect,  neither  the  rail- 
road nor  the  public  have  an  exclusive  right 
of  occupation.  Central,  etc.,  R.  Co.  v. 
Chambers,  183  Ala.  155,  62  So.  724. 

While  the  rights  of  a  railroad  company 


§§  122-125 


Railroads 


339 


and.  of  the  public  to  use  a  street  are  mu- 
tual, the  former  has  the  right  of  way  at 
crossings  by  reason  of  the  nature  of  the 
road,  but  must  use  reasonable  care  to 
avoid  injury  in  view  of  all  the  circum- 
stances,  and  each  may  rely  upon  the  ex- 
ercise of  due  care  by  the  other  to  avoid 
injury  only  to  a  limited  and  rea89nable 
extent.  Whcatherly  v.  Nashville,  C.  & 
St.  L.  Railway,  51  So.  959,  166  Ala.  575. 

§  123.  Mutual  Rights  and  Duties  at  Places 
Not  Public  Crossings. 

Where  a  railroad  company  acquiesces 
in  the  use  of  a  private  crossing,  persoi.s 
using  it  are  mere  licensees,  and  all  that 
can  be  required  of  the  company  at  such 
place  is  to  look  out  for  obstructions,  and 
to  use  due  care  to  avoid  injury  after  be- 
ing conscious  of  impending  peril.  Ala- 
bama G.  S.  R.  Co.  V.  Linn,  103  -Ala.  134, 
15  So.  508,  cited  in  note  in  7  L.  R.  A.,  N. 
S.,    597. 

A  railroad  company  owes  to  licensees 
crossing  its  track  at  a  place  used  as  a  pub- 
lic crossing,  though  not  such  in  fact,  only 
the  duty  of  using  due  care  and  reasonable 
diligence  to  avoid  injuring  them  after  be- 
coming conscious  of  their  peril,  and  is 
not  bound  to  give  the  statutory  warning 
of  the  approach  of  trains.  Birmingham 
Southern  R.  Co.  v.  Kendrick,  46  So.  588, 
155  Ala.  352. 

§    184.    Defects    in    Crossings    and    Ap- 
proaches. 

As  to  pleading,  see  post,  "Defects  and 
Obstructions  at  Crossings,"  §  149  (3).  As 
to  instructions,  see  post,  "Defects  and 
Obstructions  at  Crossings,"  §  155  (3). 

§  184  (1)  Duty  and  Liability  in  General. 

A  railroad  constructing  its  road  across 
a  public  highway,  must  put  and  keep  the 
approaches  and  crossing  in  proper  re- 
pair for  the  use  of  the  traveling  public. 
Nashville,  C.  &  St.  L.  R.  v.  Ragan,  62  So. 
522,  167  Ala.  277;  Southern  R.  Co.  v.  Mor- 
ris, 143  Ala.  628,  42  So.  17;  Southern  R. 
Co.  V.  Posey,  124  Ala.  486,  26  So.  914;  Pat- 
terson V,  South,  etc.,  R.  Co.,  89  Ala.  368, 
7  So.  437;  Western  Railway  v.  Cleghorn, 
143  Ala.  392.  39  So.  133;  Pratt  Coal,  etc., 
Co.  V.  Davis,  79  Ala.  308;  South,  etc.,  R. 
Co.  V.  McLendon,  63  Ala.  266;  Louisville, 
etc.,  R.  Co.  V.  Hubbard,  148  Ala.  45,  41  So. 
814. 


§  194  (8)  Nature  of  Defect. 

That  an  iron  spike  was  permitted  to 
protrude  above  the  surface  of  a  railroad 
highway  crossing,  on  which  spike  horses 
would  be  liable  to  stumfble  or  strike  their 
feet  while  traveling  over  the  crossing, 
rendered  the  crossing  unsafe  and  con- 
stituted a  breach  of  the  railroad's  duty  to 
keep  the  crossing  in  repair.  Louisville 
&  N.  R.  Co.  V,  Hubbard,  41  So.  814,  148 
Ala.  45. 

§  180.  Obstructions  at  Crossings. 

As  to  frightening  horses,  see  post, 
"Frightening  Animals,"  §  126.  As  to 
pleading,  see  post,  "Defects  and  Obstruc- 
tions at  Crossings,"  §  149  (3).  As  to  use 
of  defective  or  obstructed  crossings  as 
contributory  negligence,  see  post,  "Use 
of  Defective  or  Obstructed  Crossings," 
§  138. 

"A  railroad  company  may  allow  its 
train  to  stand  across  a  public  highway  for 
such  length  of  time  as  is  necessary  to  the 
transaction  of  its  business  in  a  reasonable 
manner  and  with  diligence.  And  the  dan- 
ger of  a  passage  through,  over,  or  under 
a  train  coupled  up  and  ready  for  move- 
ment, though  such  passage  be  possible 
for  the  pedestrain,  is  so  obvious,  and  the 
inconvenience  to  feoth  the  railroad  com- 
pany and  the  pedestrain  so  great,  that  the 
right  of  the  former  to  occupy  the  high- 
way for  a  reasotiable  time  must,  apart 
from  mere  theory,  be  considered  as  ex- 
clusive. But  it  has  no  right  to  occupy 
otherwise  or  to  protract  its  occupancy  be- 
yond a  reasonable  time,  and  the  willful 
obstruction  of  a  public  highway  by  plac- 
ing a  train  of  cars  across  it  and  allowing 
such  obstruction  to  remain  there  an  un- 
reasonable length  of  time  is  a  violation 
of  the  criminal  statute.  Central,  etc.,  R. 
Co.  V.  State,  145  Ala.  99,  40  So.  991;  Gude 
V.  State,  76  Ala.  100."  Central,  etc.,  R. 
Co.  V.  Chambers,  183  Ala.  155,  62  So.  724, 
727. 

"Judge  Thompson's  view  is  that:  'If 
the  train  is  lawfully  obstructing  the  cross- 
ing (that  is  to  say,  if  it  has  not  obstructed 
it  for  a  greater  length  of  time  than  that 
prescribed  by  statute  or  ordinance  or, 
in  the  absence  of  statute  or  ordinance, 
for  an  unreasonable  length  of  time),  then 
a  pedestrain  who  attempts  to  continue 
his  journey  upon  the  highway,  by  climb- 
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ing  over  or  between  the  cars,  does  so  at 
his  own  risk.  The  railway  company  is 
under  no  obligation  to  keep  a  special  look- 
out .  for  him  or  to  take  special  pains  to 
provide  for  his  safety;  but  his  position 
is  substantially  that  of  a  trespasser  upon 
its  propert>  and  is  not  different,  in  law, 
from  what  would  be  if  the  train  were  not 
obstructing  a  highway  crossing.  But  after 
the  train  has  obstructed  the  crossing 
beyond  the  length  of  time  prescribed  by 
statute  or  ordinance,  or  beyond  a  rea- 
sonable time  in  the  absence  of  statute  or 
ordinance,  then  the  railway  company  is 
guilty  of  an  unlawful  obstruction  of  the 
highway,  which  is  an  indictable  nuisance; 
the  right  of  passage  on  the  part  of  the 
public  is  restored;  and,  if  pedestrains  un- 
dertake to  exercise  that  right  by  climbing 
over  the  obstructing  train,  the  railroad 
company  must  see  to  it "  that  it  does  not 
kill  or  injure  them  while  so  doing  by  an 
affirmative  act  of  its  own,  namely,  by 
starting  forward  its  train  without  giving 
them  any  warning  of  its  purpose  so  to  do, 
or  without  looking  out  for  their  safety  in 
any  way.'  2  Thompson,  Neg.  §  1674." 
Central,  etc.,  R.  Co.  v.  Chambers,  183 
Ala.  155,  62  So.  724,  727. 

The  only  duty  a  railroad  company  owes 
to  those  attempting  to  climb  over  its  cars, 
while  blocking  a  public  highway,  is  to  ex- 
ercise due  care  for  their  safety  after  it  is 
discovered  they  are  in  a  place  of  danger. 
Central,  etc.,  R.  Co.  v.  Chambers.  183 
Ala.  155,  62  So.  724;  Carlisle  r.  Alabama, 
etc.,  R.  Co.,  166  Ala.  591,  52  So.  341;  Mc- 
Eivane  v.  Central  R.  Co.,  170  Ala.  525,  54 
So.  489. 

An  ordinance  prohibiting  the  obstruc- 
tion of  a  street  so  as  to  delay  any  com- 
pany carrying  its  apparatus  to  or  from 
any  fire  does  not  make  a  railroad  com- 
pany liable  for  injuries  received  by  a  per- 
son in  going  to  a  fire  in  the  performance 
of  his  duties  while  crossing  a  street  which 
the  railroad  company  had  obstructed,  un- 
less the  obstruction  was  such  ;i£  to  delay 
a  fire  company  in  carrying  its  apparatus 
to  or  from  the  fire.  Southerli  Ry.  Co.  v. 
Prather,  24  So.  836,  119  Ala.  588. 

§  126.  Frightening  Animals. 

Whether  there  was  negligence  in  a 
given  case  of  frightening  plaintiff's  horse 
at  a  crossing  must  depend  upon  whether 
or  not  there  was  proper  care  on  the  part 


of  those  in  charge  of  the  train.  Central 
of  Georgia  Ry.  Co.  v.  Fuller,  51  So.  309, 
164  Ala.  196. 

Unnecessary  Noises  Wantonly  or  Reck- 
lessly Made. — Negligence,  alleged  to  have 
resulted  in  frightening  plaintiffs  horse  at 
a  crossing,  can  not  be  predicated  upon  the 
operation  of  a  train,  unless  unnecessary 
noises  were  made,  and  these  noises,  or  the 
movement  of  the  train,  were  recklessly 
or  wantonly  made,  or  done  after  discovery 
of  peril,  or  made  with  the  intention  of 
frightening  the  animal.  Central,  etc.,  R. 
Co.  V.  Fuller,  164  Ala.  196,  51  So.  309; 
Alabama,  etc.,  R.  Co.  v.  Fulton,  144  Ala. 
332,  39  So.  282. 

Where  plaintiff  was  prevented  from 
crossing  by  a  railroad  train  which  ob- 
structed the  crossing  for  more  than  half 
an  hour,  and  his  horse  became  frightened 
and  ran  away  at  the  approach  of  a  second 
engine,  to  enable  him  to  recover  on  the 
ground  that  his  horse  was  frightened  by 
the  blowing  off  of  steam  by  the  second 
engine  and  the  noise  of  the  train,  he  must 
show  that  the  acts  complained  of  were 
unnecessary,  and  recklessly  or  wantonly 
done,  or  with  the  intention  of  frightening 
the  horse,  as  the  railroad  company  has  a 
right  to  the  use  of  its  track,  and  to  make 
all  the  usual  noises  incident  to  the  mov- 
ing of  its  trains.  Stanton  v,  Louisville  & 
N.  R.  Co..  91  Ala.  382,  8  So.  798. 

Mail  Crane. — The  fact  that  a  railroad, 
in  placing  a  mail  crane  at  a  highway  cross- 
ing, constructed  the  same  at  the  instance 
and  request  of  the  United  States  Postal 
Department,  and  according  to  plans  and 
specifications  furnished  by  such  depart- 
ment, and  that  the  place  where  the  crane 
was  erected  was  selected  by  the  depart- 
ment, and  that  a  mail  'bag  hung  upon  the 
crane  was  hung  there  by  an  agent  of  the 
United  States  government,  to  be  deliv- 
ered to  another  agent  of  the  government, 
the  railroad  being  under  no  duty  in  con- 
nection therewith  except  to  forward  the 
mails  on  its  trains,  and  having  nothing  to 
do  in  any  manner  with  the  handling  or 
control  of  the  mail  bag,  constituted  no 
defense  to  aii  action  against  the  railroad 
for  injuries  to  a  traveler  on  the  highway 
whose  mule  was  frightened  at  the  crane 
and  bag  suspended  therefrom.  Western 
Ry.  of  Alabama  v.  Cleghorn,  39  So.  133, 
143   Ala.  302. 
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§  1S7.  Mode  of  Riuming  at  Crossings. 

It  is  the  duty  of  an  engineer  to  know 
that  the  way  is  clear  at  a  populous  cross- 
ing. Louisville,  etc.,  R.  Co.  v.  Davaner, 
162  Ala.  660»  50  So.  276. 

The  engineer  of  a  switch  engine  must 
be  presumed  tf  to  know  the  surroundings 
and  conditions  at  a  public  crossing.  Louis- 
ville &  N.  R.  Co.  V,  Davaner,  50  So.  276, 
162  Ala.  660. 

Injaries  Irrespective  of  Negligence.  — 

Code  1907,  §  5476,  making  a  railroad  com- 
pany liable  for  all  injury  to  persons  or 
property  caused  by  failure  to  comply  with 
statutory  duties  as  to  crossings  and  plac- 
ing the  burden  upon  them  to  show  per- 
formance of  such  duties,  does  not  make 
them  liable  for  injuries  at  crossings  irre- 
spective of  negligence  which  contributed 
to  the  accident.  Weatherly  v,  Nashville, 
etc..  Railway,  166  Ala.  575,  51  So.  959. 

''Railroad  companies  that  knowingly 
run  their  trains  under  conditions  render- 
ing it  impracticable  for  those  in  charge  to 
prevent  injury  to  stock  straying  upon 
their  tracks  are  accountable  for  the  injury, 
except  in  those  cases  in  which  the  injury 
can  not  be  ascribed  to  the  company's  neg- 
ligence. Anniston  Elect.,  etc.,  Co.  v. 
Hewitt.  139  Ala.  442,  36  So.  39;  Birming- 
ham Mineral  R.  Co.  v.  Harris,  98  Ala.  326, 
13  So.  377;  Louisville,  etc,  R.  Co.  v.  Da- 
vis, 103  Ala.  66X,  16  So.  10;  Louisville,  etc., 
R.  Co.  V.  Cochran,  105  Ala.  3#4,  1«  So. 
797;  Louisville,  etc.,  R.  Co.  v,  Kelton,  112 
Ala.  533.  21  So.  819;  Central,  etc.,  R.  Co. 
r.  Stark,  128  Ala.  365,  28  So.  411;  Louis- 
ville, etc.,  R.  Co.  V.  Anchors,  114  Ala.  492, 
22  So.  ^79;  Louisville,  etc.,  R.  Co.  v, 
BrinckerhofF,  119  Ala.  606,  24  So.  892." 
Weatherly  t;.  Nashville,  etc.,  Railway,  166 
.Ala.  575,  51   So.  959,  963. 

'If  this  is  true  as  to  live  stock,  ought 
it  not  to  be.  and  is  it  not,  true  as  to  in- 
juries to  persons  at  pi^lic  crossings?  As 
is  said  by  Coleman,  J.,  in  Memphis,  etc., 
R.  Co.  V.  Martin,  117  Ala.  367,  23  So.  231: 
it  is  earnestly  contended  by  appellant 
that  such  a  rule  will  greatly  impede  com- 
mercial transactions,  and  directly  impair 
the  efficiency  of  transportation  by  rail- 
roads. The  public  and  railroads  have 
their  respective  rights,  and  are  under  mu- 
tual obligations  at  public  crossings  and  in 
the  use  of  them.  The  doctrine  of  sic  utere 
tuo  ut  alienum  non  Isedas  applies  alike  to  I 


persons  and  corporations.  The  valut  of 
humane  life  can  not  be  overbalanced  by 
any  pecuniary  or  public,  interest.  Our 
duty  is  simply  to  declare  the  law.' " 
Weatherly  v.  Nashville,  etc.,  Railway,  166 
Ala.  575,  51  So.  959,  903. 

Where  a  switch  train  was  backing  to- 
wards a  crossing  at  the  rate  of  but  three 
or  four  miles  an  hour,  the  bell  ringing 
continuously,  and  a  switchman  running  at 
the  end  car,  watching  the  track,  and  plain- 
tiflF's  decedent  was  not  discovered  by  any 
of  the  railroad  employees  until  the  train 
was  almost  upon  him,  and  the  one  seeing 
him  then  shouted  at  him  to  get  out  of  the 
way,  and  signaled  to  stop  the  engine, 
which  was  done  as  soon  as  possible,  but 
not  until  decedent  had  been  run  over, 
there  was  no  negligence  on  the  part  of 
the  company.  Gaynor  v,  Louisville  &  N. 
R.  Co.,  33  So.  808,  136  Ala.  244. 

Violation  of  Sutute  or   Ordinance.  — 

The  violation  by  a  railroad  company  of 
duties  imposed  upon  it  by  statute  or  or- 
dinance as  to  running  over  public  cross- 
ings constitutes  at  least  simple  negligence. 
Weatherly  v.  Nashville,  etc.,  Railway,  166 
Ala.  575,  51   So.  959. 

A  railroad  company  which,  in  the  night- 
time, makes  a  flying  switch  over  a  much- 
frequented  street,  in  violation  of  Birming- 
ham City  Code,  §  467,  prohibiting  the 
making  of  flying  or  running  switches  on 
or  across  any  street,  is  chargeable  with 
negligence.  Alabama  G.  S.  R.  Co.  v.  An- 
derson, 109  Ala.  299,  19  So.  516. 

Effect  of  Compliance  with  Statutes.  — 
The  imposition  by  statute  or  ordinance  of 
certain  duties  upon  railroad  companies  at 
public  crossings  does  not  exempt  them 
from  all  other  duties  which  are  reason- 
ably necessary  to  avoid  injury  at  tlie 
crossings.  Weatherly  v.  Nashville,  C.  & 
St.  L.  Ry.,  51  So.  959,  166  Ala.  575. 

The  observance  of  the  requirements  of 
Code  1876,  §  1699,  will  not  excuse  from 
liability  if,  in  other  respects,  the  company 
or  its  employees  neglected  those  precau- 
tions which  ordinary  prudence  suggests  as 
necessary  to  avoid  casualties.  South  & 
N.  A.  R.  Co.  V,  Thompson,  62  Ala.  494. 

§  128.  Lights,  Signals,  and  Lookouts  from 
Trains  or  Cars. 

As  to  proximate  cause  of  injury,  see 
post,  "Proximate  Cause  of  Injury,"  §  145. 
As  to  evidence,  see  post,  "Signals  from 
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Trains,"  §  152  (6).  As  to  instructions,  see 
post,  "Signals  from  Trains  or  Cars,"  § 
155  (4). 

§  139;  In  General. 

It  is  the  duty  of  an  engineer  to  ring 
the  bell  or  sound  the  whistle  at  short  in- 
tervals while  passing  through  a  town. 
Louisville  &  N.  R.  Co.  v,  Davaner,  50  So. 
276,  162  Ala.  660. 

The  object  of  Code  1907,  §  5476  (Code 
1896,  §  3443).  requiring  an  engineer  to 
whistle  or  ring  the  bell,  is  to  put  a  trav- 
eler on  his  guard.  Southern  Ry.  Co.  r. 
Crawford,  51  So.  340,  164  Ala.  178    . 

At  What  Crossings  Required.~The  re- 
quirement of  Code  1896,  §  3440,  that  sig- 
nals be  given  as  a  train  approaches  a 
public  road  crossing,  in  view  of  the  fur- 
ther provisions  thereof  and  of  §§  3441, 
3443,  and  Cr.  Code  1896,  §  5369,  does  not 
apply  except  to  grade  crossings.  Lewis  v. 
Southern  Ry.  Co.,  38  So.  1023,  143  Ala. 
133. 

Persons  Entitled  to  Benefit  of  Signals. 
^-Code  1907,  §  5473,  requiring  a  locomo- 
tive engfineer  to  sound  signals  on  ap- 
proaching a  road  crossing  and  before 
starting  from  a  station,  was  not  intended 
for  the  benefit  of  a  person  attempting  to 
climb  over  the  cars  while  a  train  is  block- 
ing a  public  highway.  Central,  etc.,  R. 
Co.  V.  Chambers,  183  Ala.  155,  62  So.  724. 

§  ISO.  Violations  of  Sututes  or  Or- 
dinances. 

It  is  negligence  for  the  operatives  of  a 
train  to  fail  to  give  the  crossing  signals 
required  by  Code  1907,  §  5473.  Western 
Ry.  of  Alabama  v.  Moore,.  53  So.  744,  169 
Ala.  284,  cited  in  note  in  31  L.  R.  A.,  N. 
S..  668. 

i  ISl.  Rate  of  Speed. 

As  to  evidence,  see  post,  "Rate  of 
ipeed,"  §  152  (7). 

§  ISS.  •— —  In  General. 

A  railroad  train,  approaching  a  public 
crossinfr,  must  not  only  give  the  warn- 
ings and  observe  the  other  precautions 
required  by  statute,  but  its  speed  must  be 
80  slackened  that  the  train  may  be  more 
manageable  in  passing  the  crossing;  and 
hence  a  charge  that  the  company  "had  a 
right  to  run  its  tram  at  any  speed  it 
pleased,  so  that  it  did  not  endanger  freight 
or  persons  on  board,"  asked  in  a  suit  to 


recover  damages  for  injury  to  persons  or 
property  at  a  public  crossing,  is  properly' 
refused.  South  &  N.  A.  R.  Co.  v.  ThomiK 
son,  62  Ala.  494,  cited  in  note  in  3  L.  R.  A, 
N.  S.,  779. 

Nature  and  Locality  of  Crossing.— la 
cases  not  governed  by  statutory  regula- 
tions, the  rate  of  speed  at  which  a  train 
of  cars  may  approach  and  pass  a  public 
road  crossing  is  not  governed  by  any  fixed 
and  definite  rule,  but  is  somewhat  depend* 
ent  on  the  locality  and  the  attendant  cir* 
cumstances;  and  a  charge  is  erroneocs 
which  makes  it  the  duty  of  the  engincerj 
on  approaching  a  crossing,  to  diminisii 
the  speed  of  his  train,  without  regard  lo 
the  attendant  circumstances.  East  Ten- 
nessee, etc.,  R.  Co.  V.  Deaver,  79  Ala.  2l6u 

Where  View  Is  Obstructed. — Code,  ) 
1699,  requiring  the  engineer  to  reduce 
speed  before  entering  a  curve  crossed  by| 
a  public  road  in  a  cut  where  he  can  noti 
see  at  least  one-quarter  of  a  mile  ahead, 
does  not  require  him  to  reduce  speed  on 
approaching  crossings  not  falling  within 
such  description.  East  Tennessee,  V.  & 
G.  R.  Co.  V.  Deaver,  79  Ala.  216. 

Duty  Irrespective  of  Statutes  or  Ordi- 
nances.— A  charge  that  the  failure  of  the 
law  to  regulate  the  speed  at  which  rail- 
roads should  run  through  towns  does  not 
authorize  a  company  to  run  its  trains  at 
a  wanton  and  dangerous  rate  of  speed 
over  a  public  crossing  in  an  incorporated 
town,  where  people  cross  frequently, 
states  a'  correct  proposition  of  law.  Mem- 
phis &  C.  R.  Co.  V,  Martin,  23  So.  231. 
117  Ala.  367. 

§  188.  — —  Violations  of  Statutes  or  Ordi- 
nances. 

Thr  running  of  a  train  30  miles  an  hour 
over  a  stVeet  crossing  at  a  traveled  street 
and  in  excess  of  the  speed  limit  fixed  b) 
ordinance,  is  ordinary  negligence.  Wea- 
therly  r.  Nashville,  C.  &  St.  L.  Ry.,  51  So 
959,  166  Ala.  575. 

§  184.  Precautions  as  to  Persons  Seen  a 
or  Near  Crossing. 

As  to  instructions,  see  post,  "Precau 
tions  as  to  Persons  Seen  at  or  Xea 
Crossing,"  §  155  (5).  As  to  questions  fo 
jury,  see  post,  ** Precautions  as  to  Person 
Seen  at  or  Near  Crossing,"  §  154   (4). 

It  is  the  duty  of  an  engineer,  upon  be 
coming  aware  of  another's  peril  from  th 
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dangerous  agency  in  hia  control,  to  do  all 
in  his  power,  to  use  all  appliances^at  hand, 
known  to  prudent  and  skillful  engineers, 
promptly  and  in  proper  order,  to  avert  in- 
jury. Birmingham  R.,  etc.,  Co.  v,  Pinck- 
ard,  124  Ala.  372,  26  So.  880;  Bessemer 
Land,  etc.,  Co.  v.  Campbell,  121  Ala.  50, 
25  So.  793;  Sands  v.  Louisville,  etc.,  R. 
Co.,  156  Ala.  323,.  47  So.  323. 

Where,  when  the  engineer  first  saw 
plaintiffs  intestate,  the  train  was  about  a 
quarter  of  a  mile  from  the  crossing  at 
which  she  was  killed,  and  she  was  at  that 
time  driving  slowly  in  a  one-horse  vehicle 
toward  the  crossing,  and  was  about  60 
feet  therefrom,  and  the  itrain  was  running 
45  miles  an  hour,  and  she  continued  thus 
to  approach  the  track  until  the  train  was 
about  300  feet  from  the  crossing,  when  she 
looked  up  and  saw  it  and  then  urged  her 
horse  forward,  and  on  seeing  that  she 
was  trying  to  cross,  the  engineer  put  on 
all  the  braking  power  he  had  and  blew 
the  whistle,  and  there  was  nothing  else 
he  could  have  done  to  have  stopped  the 
train  any  quicker,  the  railroad  company 
-was  not  liable  for  her  death.  Sands  v, 
Louisville  &  N.  R.  Co,,  47  So.  323,  166 
Ala.  323. 

Duty  of  Using  Due  Care  May  Arise 
before  Person  Is  Actually  on  Track. — In 

an  action  against  a  railroad  company  for 
injuries  to  plaintiff's  mule  and  wagon  at 
a  street  crossing  in  a  city,  an  instruction 
which  relieves  defendant  of  the  duty  of 
using  due  care  to  avoid  the  accident,  after 
seeing  plaintiffs  peril,  until  he  is  actually 
on  the  track,  is  properly  refused.  High- 
land Ave.  &  B.  R.  Co.  v.  Sampson,  91  Ala. 
560,  8  So.  778. 

Duty  of  Flagman  When  Signal  Un- 
observed.^— ^Where  a  railroad  company's 
flagman  at  a  street  crossing  discovered 
that  his  signal  to  the  driver  of  an  ap- 
proaching vehicle  was  unobserved,  it  was 
bis  duty  to  flag  an  approaching  train,  when 
this  might  have  been  done  in  time  to  avert 
an  accident  at  the  crossing.  Alabama  G. 
S.  R.  Co.  V.  Anderson,  109  Ala.  £99,  19  So. 
516. 

Duty  to  Stop  or  Reduce  Speed. — Aside 
from  giving  signals  when  approaching  a 
crossing,  it  is  not  the  duty  of  an  engineer 
to  stop  his  train  or  check  its  speed,  as  he 
has  a  right  to  assume  that  persons  on  the 
track  will  get  off,  unless  it  is  apparent  that 


they  will  not.  Central  of  Georiga  R.  Co. 
V,  Forshee,  27  So.  1006,  125  Ala.  199. 

Where  a  locomotive  approaches  a 
crossing  in  the  nighttime  with  its  head- 
light burning  and  a  bell  ringing,  and 
moving  at  about  4  miles  an  hour,  the 
fact  that  the  engineer  and  fireman  see 
a  man  on  the  track  on  the  crossing,  75 
feet  distant,  does  not  warrant  a  finding 
that  they  were  guilty  of  negligence  in 
not  taking  some  action  with  reference 
to  his  presence  there  at  that  time.  South- 
ern Ry.  Co.  V.  Sheltoh,  34  So.  194,  136 
Ala.  191 

That  an  engineer  sees  an  automobilist 
approaching  a  railroad  crossing  at  a 
rate  of  four  or  five  miles  an  hour  does 
not  indicate  that  he  is  in  a  position  of 
peril,  so  as  to  necessitate  the  stopping 
or  slackening  of  the  speed  of  the  train. 
Bason  v.  Alabama  Great  Southern  R. 
Co.,  179  Ala.  299,  60  So.  922. 

"In  the  case  of  Louisville,  etc.,  R.  Co. 
V.  Calvert,  172  Ala.  597,  55  So.  812,  we 
held  that  subsequent  negligence  was  a 
question  for  the  jury,  as  the  evidence 
showed  that  the  intestate  was  going 
right  up  to  and  upon  the  track  in  a  top 
buggy,  and  his  conduct  was  such  as  to 
indicate  to  the  engineer  that  he  was  in 
peril.  The  facts  there  are  not  set  out  in 
the  opinion  or  report  of  the  case,  but 
the  record  shows,  that  the  intestate  was 
driving  right  up  to  and  upon  the  track 
in  a  top  buggy."  Bason  v,  Alabama, 
etc.,  R.  Co.,  179  Ala.  299,  60  So.  9^2,  923. 

Right  to  Presume  Person  Would 
Avoid  Collision.— The  fact  that  an  en- 
gineer in  charge  of  a  locomotive,  while 
approaching  a  street  crossing,  saw 
plaintiff  walking  towards  the  track,  but 
did  not  sotmd  an  alarm  on  first  seeing 
him,  imported  no  consciousness  on  his 
part  that  plaintiff  was  in  any  peril,  as 
he  had  a  right  to  assume  that  plaintiff 
would  not  go  on  the  track.  Burson  v, 
Louisville  8c  N.  R.  Co.,  22  So.  457,  116 
Ala.  198. 

Where  Engineer  Discovered  PlaintifF 
in  Perilous  Position. — Where  the  engi* 
neer  of  a  train  discoverfsd  that  plaintiff 
was  in  a  perilous  position  at  a  crossing 
and  could  have  stopped  the  train  before 
the  collision,  and  failed  to  do. so,  the  de- 
fendant  was  guilty  of  negligence.  Tus- 
caloosa Belt  Ry.  Co.  v.  Fuller,  45  So. 
156,  153  Ala.  288. 
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§   135.   Contributory  NegHgence  of   Per- 
son Injured. 

As  to  eflFect  of  willful  or  wanton  neg- 
ligence of  railroad  company,  see  post, 
"Willful  or  Wanton  Acts  and  Gross 
Negligence,"  §  147.  As  to  evidence,  see 
post,  "In  General,"  §  152  (1).  As  to  in- 
jury avoidable  notwithstanding  contrib- 
utory negligence,  see  post,  "Injury  Avoid- 
able Notwithstanding  Contributory  Neg- 
ligence," §  146.  As  to  instructions,  see 
post,  "Contributory  Negligence,"  §  155 
(f*)r  As  to  negativing  contributory  negli- 
gence in  pleading,  see  post,  "Negativing 
Contributory  Negligence,"  §  14^  (7). 

§  186.  Care  in  Going  On  or  Near 

Tracks  in  General. 

Where  plaintiff,  while  in  a  vehicle 
driven  by  her  father,  who  was  solely  re- 
sponsible for  its  control  and  move- 
ments, was  injured  in  a  railroad  cross- 
ing accident,  the  fact  that  her  father's 
hearing  was  not  perfect  did  not  make 
her  responsible  for  not  checking  the 
horse.  Louisville  &  N.  R.  Co.  v.  Cal- 
vert,  54   So.   184,   170   Ala.   565. 

In  an  action  against  a  railroad  for  in- 
juries to  a  traveler  on  a  highway,  caused 
by  his  mule  taking  fright  at  a  mail 
crane  on  which  a  bag  was  suspended  at 
a  crossing,  the  fact  that  the  traveler 
could  and  should  have  seen  the  post- 
master approaching  the  mail  crane  with 
the  bag  of  mail  did  not  show  that  the 
traveler  was  guilty  of  contributory  neg- 
ligence in  paying  no  attention  to  the 
postmaster  or  mail  bag.  Western  Ry. 
of  Alabama  v.  Cleghorn,  39  So.  153,  143 
Ala.  392. 

Until  a  traveler  at  a  crossing  becomes 
aware  of  an  approaching  train,  it  is  not 
his  duty  to  leave  his  vehicle  and  go  to 
the  head  of  his  team  to  be  in  a  better 
position  to  control  it.  Southern  Ry.  Co. 
V.  Crawford,  51  So.  340,  164  Ala.  178. 


§  137.  _—  Care    Required    of    Persons 
under  Dtaability. 

A  deaf  person  who  attempts  to  cross 
a  railroad  track  by  a  path  used  by  the 
public  as  a  convenience,  without  look- 
ing for  approaching  trains,  is  negligent. 
Birmingham  Ry.  &  Electric  Co.  v.  Bow- 
ers, 110  Ala.  328,  20  So:  345. 


§  188. Use    of    Defective    or    Ob- 
structed Crossings. 

In  General. — It  is  not  negligence  per 
se  to  attempt  to  drive  across  a  street 
which  a  railroad  company  had  obstructed 
by  pushing  cars  into  it  from  opposite 
sides  on  different  tracks,  leaving  a  space 
so  that,  by  passing  in  front  of  the  car$ 
on  one  track,  making  a  short  turn,  and 
then  passing  the  cars  on  the  other  track, 
the  street  may  be  crossed  without  leav- 
ing it.  Southern  Ry.  Co.  v.  Prathcr,  24 
So.  &3e,  119  Ala.  588. 

The  traveling  public  may  assume  that 
a  railroad,  constructing  its  road  across 
a  public  highway,  has  discharged  its 
duty  of  putting  and  keeping  the  ap- 
proaches and  crossing  in  proper  repair: 
and  a  traveler  is  not  guilty  of  contribn- 
tory  negligence  in  crossing  the  track 
without  first  stopping  and  examining 
the  condition  of  the  crossing,  though  he 
must  keep  an  ordinary  lookout,  and  is 
negligent  where  he  attempts  to  cross 
after  discovery  of  defects  in  the  cross- 
ing, or  where  such  defects  are  open  and 
glaring.  Nashville,  C.  &  St,  L.  Ry.  r. 
Ragan,  52  So.  522,  167  Ala.  277. 

In  an  action  for  the  death  of  plaintiflT? 
intestate,     it     appeared    that     defendant 
railroad  company  had  excavated   a   deep 
cut  across  a  pathway  which   was  not  a 
public  thoroughfare,  but  which  had  been 
in  public  use  for  years;  that  the  cut  was 
left   open   and   unprotected   by   any  dan- 
ger signals;    that    persons    passing   that 
way  went  out  of  the  old  road,  and  around 
the  end  of  the  cut,  thus  tramping  out  a 
new  pathway;   that  intestate  had  passed 
along  there  after  the  cut  had  been  made; 
that,    as    he    and    his    companions    ap- 
proached it,  on  the  occasion  of  his  death, 
they  had   been    talking   of  the     cut,  and 
when  they  came  to  it  turned  out  of  the 
old   road   to   pass  around  it;   that,   while 
going   around    the    cut,    intestate    walked 
or  fell  into  it;  that  it  was  a  sUrlit  night; 
and  that  intestate    could    have   seen  and 
followed    a     companion    who     was     just 
ahead  of  him.     Held,  that  intestate  was 
chargeable   with   contributory   negligence, 
and    that    a    general    affirmative     charge 
was  properly  given   for  defendant.      Mc- 
adory  v.  Louisville  &  N.  R.  Co.,  109  Ala. 
636,  19  So.  905. 

Passing  between    Cars.— Plain tifTs    in- 
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testate  crossed  a  swkch  track  used  for 
unloading  freight  cars,  at  a  point  where 
15  or  30  feet  were  usually  left  open  be- 
tween the  cars  for  pleople  to  pass 
through.  On  his  return,  half  an  hour 
later,  the  cars  had  been  moved  so  close 
together  as  to  nearly  block  the  crossing, 
and  left  only  a  -small  opening!  While  at- 
tempting to  pass  through  such  opening 
he  was  caught  and  killed.  It  appeared 
that,  had  he  looked  around  him  before 
attempting  to  cross,  he  could  have  seen 
an  engine  on  the  track,  with  steam  up, 
and  that  couplings  of  cars  were  being 
made.  Held  a  clear  case  of  contributory 
negligence.  Pannell  v.  Nashville,  F.  & 
S.  R.  Co.,  97  Ala.  298,  12  So.  236,  cited 
in  note  in  13  L.  R  A.,  N.  S.,  1069. 

Knowledge  of  Danger. — Where,  in  an 
action  against  a  railroad  for  injuries  sus- 
tained at  a  crossing,  it  did  not  appear 
that  the  driver  of  the  wagon  knew  the 
condition  of  the  crossing,  or  that  in  the 
darkness  he  could  have  seen  the  defect 
which  caused  the  accident,  his  deflection, 
within  the  road,  from  its  usually  trav- 
eled part,  was  not  negligence;  he  having 
a  right  to  assume  that  the  entire  width 
of  the  road  was  in  proper  condition. 
Southern  R.  Co.  v.  Posey,  20  So.  914,  124 
Ala.  486.     . 

§  139. Duty  to  Stop,  Look,  and  Lis- 

ten. 

.  As  to  crossings  in  front  of  approach- 
ing' trains,  see  post,  "Crossing  Near  Ap- 
proaching Trains  or  Cars,"  §  li2, 

§  188  (1)  In  GeneraL 

A  person  attempting  to  cross  a  railroad 
track  on  which  cars  and  locomotives  are 
liable  to  be  moving  must  stop,  look  in 
both  directions,  and  listen,  before  go'ng 
on  the  track.  Louisville  &  N.  R.  Co.  v. 
Williams,  172  Ala.  660,  55  So.  218;  Cen- 
tral, etc.,  R.  Co.  V.  Forshee,  125  Ala.  190, 
37  So,  1006;  Weatherly  v.  Nashville,  etc., 
Railway,  156  Ala.  575,  51  So.  969;  Cen- 
tral, etc.,  R.  Co.  V.  Barnett,  151  Ala.  407, 
44  So.  392;  Louisville,  etc.,  R.  Co.  v,  Cal- 
vert, 178  Ala,  507,  56  8*0.  812;  Leak  v. 
Georgia  Pac.  R.  Co.,  90  Ala.  161,  8  So. 
245;  Louisville,  etc.,  R.  Co.  v.  Crawford, 
89  Ala.  240,  8  So.  243;  Georgia  Pac.  R. 
Co.  V.  Lee,  92  Ala.  262,  0  So.  230,  232; 
Railroad  Co.  v.  Blakely,  69  Ala.  478;  Go- 
tliard  r.  Alabama,  etc.,  R.  Co.,  67  Ala.  114; 


Memphis,  etc.,  R.  Co.  v.  Copeland,  61  Ala. 
376;  East  Tennessee,  etc.,  R.  Co.  r.  King, 
81  Ala.  177,  2  So.  162;  Frazer  v.  South, 
etc.  R.  Co.,  81  Ala.  185,  1  So.  85;  Wil- 
son V.  Louisville,  etc.,  R.  Co.,  86  Ala. 
271,  4  So.  701;  Louisville,  etc.,  R  Co. 
V.  Webb,  90  Ala.  185,  8  So.  618;  East 
Tennessee,  etc.,  R  Co.  v.  Kornegay, 
92  Ala.  228,  9  So.  66T;  Warden  v. 
Louisville,  etc.,  R.  Co.,  94  Ala.  277,  10 
So.  276;  Nave  v.  Alabama,  etc.,  R.  Co., 
96  Ala.  264,  11  So.  301;  Louisville,  etc., 
R.  Co.  V,  Hurt,  101  Ala.  84,  13  So.  1^0; 
Stringer  v.  Alabama  Mid.  R.  Co.,  99  Ala. 
307,  13  So.  76;  Louisville,  etc.,  R.  Co.  v. 
Richards,  100  Ala.  365,  13  So.  944,  945; 
Central,  etc.,  R.  Co.  v.  Hjratt,  161  Ala. 
356,  43  So.  867,  870;  South,  etc.,  R  Co.- 
V,  Thompson,  62  Ala.  494;  Gothard  v. 
Alabama,  etc.,  R.  Co.,  67  Ala.  114. 

"As  has  been  said  by  the  Indiana 
court,  which  is  quoted  by  Mr.  Elliott  (E* 
on  Railroads,  vol.  3,  §  1166s):  'The  law 
does  not  say  how  near  the  track  the 
traveler  shall  make  his  observations. 
There  is  no  arbitrary  rule  in  this  respect. 
What  the  law  requires  is  that  the  trav- 
eler shall  choose,  in  the  vicinity  of  the 
crossing,  according  to  environments,  a 
place  reasonably  calculated  to  afford  full 
opportunity  for  seeing  and  hearing' — 
and  the  author  adds  that  he  should  con- 
tinue to  look  and  listen,  and  to  vigilantly 
exercise  his  faculties,  until  he  has  passed 
the  crossing."  Louisville,  etc.,  R.  Co.  v. 
Williams,  172  Ala.  660,  65  So.  218,  223. 

''The  same  author  adds,  in  section  1167 
of  his  work  on  Railroads,  the  following: 
'Ordinary  care  often  requires  that  the 
traveler  should  stop,  look,  and  listen  for 
moving  trains  from  a  place  where  dan- 
ger can  be  discerned  and  precaution 
taken  to  avert  it.  If,  for  instance,  the 
noise  is  so  great  that  an  approaching^ 
train  cannot  be  heard,  and  the  obstruc- 
•tions  are  such  that  it  can  not  be  seen, 
then  the  traveler  must  come  to  a  halt 
and -look  and  listen.  It  can  not  be  said 
that  one  who  simply  looks  and  listens 
where  he  knows,  or  should  know,  such 
acts  are  fruitless  and  unavailing,  exer- 
cises that  degree  of  care  which  the  law 
requires.  While  it  can  not  be  justly  af- 
firmed, as  we  believe,  as  matter  of  law. 
that  there  is  a  duty  to  stop  in  all  cases,, 
yet  there  are  cases  where  the  failure  to 
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Stop  must  be  deemed  such  a  breach  of 
duty  as  will  defeat  a  recovery  by  the 
plaintiff.  There  are  very  many  cases* 
•  holding  that  the  surroundings  may  be 
such  as  to  impose  upon  the  traveler  the 
duty  of  stopping,  looking,  and  listening, 
and  these  cases,  as  we  think,  assert  the 
true  doctrine.  Some  of  the  courts,  in 
well-reasoned  cases,  press  the  rule  fur- 
ther, and  hold  that  the  traveler  must,  in 
all  cases,  stop,  look,  and  listen.  As  we 
have  said,  we  do  not  think  that  it  can 
justly  be  affirmed  as  matter  of  law,  that 
there  is  a  duty  to  stop  in  all  cases,  but 
we  do  think  that  the  duty  exists  in  cases 
where  there  is  an  obstruction  to  sight  or 
hearing,  and  that  where  the  surroundings 
•are  such  that  but  one  conclusion  can  be 
reasonably  drawn — ^and  that  conclusion  is 
that  it  is  negligence  to  proceed  without 
halting — the  court  should  without  hesi- 
tation direct  a  verdict,  if  no  halt  is  made. 
In  the  majority  of  cases,  however,  the 
question  is  one  of  fact,  or  a  mixed  ques- 
tion of  law  and  fact,  rather  than  a  pure 
question  of  law."'  Citing  numerous  au- 
thorities from  other  states.  Louisville, 
etc.,  R,  Co.  V.  Williams,  172  Ala.  560,  55 
So.  218,  223. 

And  this  duty,  subject  to  a  modifica- 
tion to  be  noted  further  on,  is  as  incum- 
bent on  persons  in  vehicles  as  upon  those 
on  foot.  Georgia  Pac.  R.  Co.  v,  Lee,  9« 
Ala.  262,  9  So.  230. 

The  omission  of  this  duty  followed  by 
injury  in  collision  with  a  train,  locomo- 
tive, or  car  while  attempting  thus  heed- 
lessly to  cross  over  the  track,  is,  as  mat- 
ter of  law,  negligence  on  the  part  of  the 
traveler,  so  contributing  to  the  result  as 
to  defeat  his  action  counting  on  the  in- 
jury as  having  been  produced  by  the 
simple  negligence  of  the  railway  com- 
pany or  its  employees.  Central,  etc.,  R. 
Co.  V,  Forshee,  125  Ala.  19»,  27  So.  1006, 
1010;  South,  etc.,  R.  Co.  v.  Thompson,  62 
Ala.  4»4;  Leak  v,  Georgia  Pac.  R.  Co., 
90  Ala.  161,  8  So.  245;  Louisville,  etc.,  R. 
Co.  V.  Calvert.  172  Ala.  597,  55  So.  812; 
Bason  v,  Alabama,  etc.,  R.  Co.,  179  Ala. 
299,  60  So.  922;  X^entral,  etc.,  R.  Co.  v. 
Barnett,  151  Ala.  407,  44  So.  392;  Goth- 
ard  V.  Alabama,  etc.,  R.  Co.,  67  Ala.  114. 
See  post,  "Willful  or  Waton  Acts  and 
Gross  Negligence,"  §  148. 

Thus  a  person  run  over  by    a  switch 


train  at  a  crossing,  where  there  was  no 
obstruction  to  prevent  his  seeing  the  ap- 
proaching train,  was  guilty  of  contrib- 
utory negligence  in  failing  to  look  and 
listen  before  attempting  to  cross  the 
track.  Gaynor  v.  Louisville  &  N.  R.  Co., 
33  So.  808,  196  Ala.  244. 

A  driver, .  on  approaching  a  railway 
crossing,  stopped  125  steps  from  it,  and 
drove  onto  it  without  again  stopping. 
A  train  struck  the  team  as  soon  as  it 
reached  the  track.  There  was  nothing  to 
prevent,  .him  from  stopping,  and,  had  he 
stopped,  he  could  have  seen  and  heard 
the  train.  Held,  that  he  was  guilty  of 
contributory  negligence  as  a  matter  of 
law.  Central,  etc.,  R.  Co.  v,  Barnett,  151 
Ala.   407,  44  So.   392. 

In  an  action  against  a  railroad  for  neg- 
ligent death  at  a  crossing,  a  plea  charg- 
ing contributory  negligence  in  that  plain- 
tiff's decedent  failed  to  look  and  listen 
before  going  on  defendant's  track,  and 
that  if  he  had  so  looked  or  listened  he 
could  have  seen  the  approaching  train 
and  avoided  danger,  is  good  on  demur- 
rer. Gaynor  v.  Louisville  &  N.  R.  Co., 
33  So.  808,  136  Ala.  244;  Central,  etc.,  R. 
Co.  V.  Freeman,  134  Ala.  354,  32  So.  778. 

The  charge  that,  though  the  jury  may 
believe  from  the  evidence  tha^  plaintiff's 
team  ran  away  and  became  Unmanageable 
some  distance  before  he  reached  the  rail- 
road crossing  where  he  received  his  in- 
juries, and  on  account  thereof,  while  his 
team  was  running  away  and  was  unman- 
ageable, he  could  not  stop  his  team  and 
listen  for  the  train,  yet,  if  they  further 
believe  that  an  ordinarily  prudent  man, 
under  like  circumstances  and  conditions, 
would  have  stopped  his  team  and*  looked 
or  listened  for  the  train  at  some  point  be* 
fore  the  point  where  the  team  ran  away 
and  became  unmanageable,  then  plaintiff 
was  guilty  of  negligence  in  not  stopping 
and  listening  for  such  train  at  such  point, 
and  can  not  recover,  asserts  a  correct 
principle  of  law.  Southern  Ry.  Co.  v. 
Hobba,  43  So.  844,  151  Ala.  335. 

Where  a  traveler  sees  a  train  approach- 
ing, misjudges  its  speed,  or,  for  any  rea- 
son, his  own  ability  to  cross  before  it 
reaches  the  point  of  crossing,  and  makes 
the  attempt,  and  is  stricken  and  injured, 
he  is  likewise  guilty  of  negligence,  and 
can  not  recover  for  the  negligence  of,  or 
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imputable  to,  the  company,  unless  its 
agents  were  wanting  in  due  care  to  con- 
serve his  safety  after  they  became  aware 
of  his  peril;  that  is,  either  of  his  pres- 
ence on  the  track,  or  of  his  purpose,  in- 
dicated by  his  movements,  to  go  upon  the 
track  in  front  of  the  train."  Central, 
etc.,  R.  Co.  V.  Forshee,  125  Ala.  199,  27 
So.  1006,  1010. 

Necesaity  That  Person  Hear  An  Ap- 
proaching Train. — When  a  person  stops 
and  listens  for  a  train  at  a  crossing,  con- 
tributory negligence  can  not  be  based  on 
a  mere  failure  of  such  person  to  hear  an 
approaching  tram.  Birmingham  South- 
ern Ry.  Co.  V.  Lintner,  38  So.  3«3,  141 
Ala.  420. 

Instructions  that  though  plaintiff 
stopped  sufficiently  near  the  track  to 
listen  and  did  listen  for  an  approaching 
train,  but  heard  none,  and  though  she  was 
under  no  duty,  upder  the  circumstances, 
to  stop  at  a  point  from  which  she  could 
see  whether  a  train  was  coming,  yet  she 
would  still  be  guilty  of  negligence,  if  a 
man  of  ordinary  care,  stopping  where 
she  stopped,  and  listening  for  a  train, 
would  have  heard  the  approach  of  the 
train,  were  properly  refused,  as  holding 
plaintiff  responsible,  not  for  what  she 
did  or  failed  to  do,  but  for  the  failure 
of  her  act  to  accomplish  its  purpose. 
Kansas  City,  M.  &  B.  R.  Co.  v.  Weeks, 
34  So.  16,  136  Ala.  614. 

%  188  (a)  Opportunity  to    See  or    Hear 
Train. 

It  is  not  negligence  to  fail  to  stop, 
look,  and  listen  before  attempting  to 
cross  a  railroad  track,  if  dne  is  not  in  a 
position  to  do  so,  or  if  the  conditions 
were  such  that  he  could  not  see  or  hear 
the  approaching  train,  had  he  done  so. 
Central  of  Georgia  Ry.  Co.  v,  Hyatt,  43 
So.  867,  161  Ala.  355;  Louisville,  etc.,  R. 
Co.  V,  Crawford,  S^  Ala.  240,  »  So.  243; 
Bason  v,  Alabama,  etc.,  R.  Co.,  179  Ala. 
299,  60  So.  922. 

In  an  action  for  the  death  of  one  killed 
in  the  daytime  on  a  crossing  by  a  train 
which  was  backing  three  to  six  miles  per 
hour,  it  appeared  that  deceased's  view  of 
the  train  was  unobstructed,  and  there  was 
positive  evidence  that  he  did  not  look  for 
approaching  trains,  and  no  fact  from 
which  a  contrary  conclusion  could  be  in- 


ferred. There  was  evidence  that  no  sig- 
nal bell  was  sounded,  and  that  no  brake- 
man  was  on  the  rear  end  of  fhe  train  to 
keep  a  lookout.  Held,  that  there  could  be 
no  recovery.  Louisville  &  N.  R.  Co.  v. 
Richards,  100  Ala.  3«5,  13  So.  944,  cited 
in  note  in  3  L.  R.  A.,  N.  S.,  392. 

§  188  (S)  Time  of  Running  of  Trains. 

A  traveler  approaching  the  intersection 
of  a  railroad  with  a  public  highway  is 
bound  to  look  out  and  listen  for  engines 
and  trains,  and  a  neglect  of  this  duty, 
essentially  contributory  to  the  injury, 
will  defeat  all  right  of  recovery  for  it; 
but  he  is  not  bound  to  make  inquiry  as 
to  the  schedules,  or  the  time  when  trains 
are  expected  to  pass.  South  &  N.  A.  R. 
Co.  V,  Thompson,  62  Ala.  494. 

§  lae  (4)  Time  and  Place  for  Looking 
and  Listening. 

A  person  approaching  a  railway  cross* 
ing  must  stop,  look,  and  listen  for  ap- 
proaching trains,  and  he  must  stop  so 
near  to  the  crossing,  and  his  survey  by 
sight  and  sound  must  so  immediately 
precede  his  effort  to  cross,  as  to  preclude 
danger  from  approaching  trains  between 
the  time  he  stopped,  looked,  and  listened 
and  his  attempt  to  cross.  Central  of 
Georgia  Ry.  Co.  v,  Bamett,  44  So.' 392, 
161  Ala.  407,  cited  in  note  in  37  L.  R.  A., 
N.  S.,  139. 

''It  is  equally  clear  on  principle  and 
authority  that  this  duty  must  be  per- 
formed at  such  time  and  place  with  ref- 
erence to  the  particular  situation  in  each 
case  as  will  enable  the  traveler  to  ac- 
complish  the  purpose  the  law  has  in 
view  in  its  imposition  upon  him.  He 
must  stop  so  near  to  the  track,  and  his 
survey  by  sight  and  sound  must  so  im- 
mediately precede  his  effort  to  cross 
over  it,  as  to  preclude  the  injection  of 
an  element  of  danger  from  approaching 
trains  into  the  situation  between  the  time 
he  stopped,  looked,  and  listened  and  his 
attempt  to  proceed  across  the  track.  If 
he  stops  so  far  from  the  railway  as  that 
a  train  which  could  not  be  seen  from 
that  point  could  and  does  reach  the 
crossing  by  the  time  he  has  traversed 
the  intervening  distance  and  gotten  on 
the  track,  he  negligently  contributes  to 
the  resulting  collision  and  injury.  And 
the  same  is  true  if,  though  he  stop  at  the 
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track,  he  lingers  there  after  looking  and 
listening,  and  delays  crossing  until  a  train 
not  in  sight  or  hearing  when  he  stopped, 
looked,  and  listened  has  come  meantime 
upon  the  scene  and  collides  with  him 
when  he  does  attempt  to  cross.  Central, 
etc.,  R.  Co.  r.  Forshee,  125  Ala.  IM,  27 
So.  1006."  Central,  etc.,  R.  Co.  v.  Bar- 
nett,  151  Ala.  407,  44  So.  392,  393;  Burns 
V.  Louisville,  etc.,  R.  Co.,  136  Ala.  522, 
33  So.  891. 

From  a  point  distant  15  feet  from  a 
railroad  track,  which  plaintiff  had  started 
to  cross,  he  had  a  clear  and  unobstructed 
view  in  the  direction  from  which  a  north- 
bound train  was  approaching,  for  a  dis- 
tance of  900  feet.  Looking  the  while  in 
front  of  him,  he  continued  to  within  18 
inches  of  the  nearest  rail,  where  he 
stopped  and  looked  toward  the  north. 
Before  he  could  look  in  the  opposite  di- 
rection, he  was  struck  by  the  pilot  beam 
of  the  engine  of  the  north-bound  train. 
Held,  that  his  failure  to  stop  at  a  point 
of  safety,  and  to  look  and  listen  before 
placing  himself  in  such  dangerous  prox- 
imity to  the  track,  was  negligence  per 
se.  Burns  v,  Louisville  &  N.  R.  Co.,  3a 
So.  8^1,  136  Ala.  522,  cited  in  note  in  17 
L.  R.  A.,  N.  S,,  507. 

"Ih  Central,  etc.,  R.  Co.  v.  Forshee, 
125  Ala.  199,  27  So.  1006,  it  was  said: 
*There  is  evidence  from  which  it  might 
be  inferred  that  she  [referring  to  plain- 
tiffs intestate  in  that  case]  did  not  see 
or  hear  the  train,  and,  without  stopping 
to  look  and  listen  at  the  proper  time  and 
place,  or  at  all  for  that  matter,  went 
upon  the  track  in  ignorance  of  its  ap- 
proach. That  by  stopping  and  looking 
and  listening  she  could  have  ascertained 
that  the  train  was  approaching  and  was 
dangerously  near  is  entirely  on  the  evi- 
dence. Indeed,  it  is  not  possible  to  con- 
ceive that  any  foot  traveler  need  or 
could,  with  proper  use  of  his  senses,  ever 
go  upon  a  railway  in  ignorance  of  the 
approach  of  a  train  sufficiently  near  to 
strike  him  before  he  crosses  over  it.  No 
curve  in  a  deep  cut  that  a  train  can  be 
operated  upon  can  be  so  acute  as  to  de* 
privc  him  of  the  opportunity,  while  stand- 
ing beside  the  track,  to  refrain  from  at- 
tempting to  cross  in  front  of  it.  On  this 
aspect  of  the  evidence,  the  intestate  was, 
as  a  matter  of  law,  unquestionably  guilty 


of  negligence  in  attempting  to  cross  the 
track  without  stopping  and  looking  and 
listening  for  the  train  that  killed  her.'" 
Burns  v.  Louisville,  etc.,  R.  Co.,  136  Ala. 
522,  33  So.  991,  B92. 

§  1S9  (5)  After  Passing  of  Train. 

The  fact  that  one  train  has  passed  is 
no  excuse  for  the  failure  of  a  person, 
about  to  cross  a  track,  to  look  out  for 
others;  a  pedestrian  being  required  to  act 
on  the  presumption  that  a  train  may  pass 
at  any  time.  Lotrisville,  etc.,  R.  Co.  v. 
Williams,  172  Ala.  560,  55  So.  218,  citing 
numerous  authorities  from    other    states. 

§  140. Ditty  Where  View  or  Hearing 

Obstructed. 

Where  a  railway  train  was  running 
within  a  city  at  less  than  the  speed  (six 
miles  an  hour)  prescribed  by  ordinance, 
and  the  bell  was  being  rung,  one  who 
drove  his  team  upon  ^  crossing  where 
his  view  was  obstructed  held  not  entitled 
to  recover  for  the  consequent  injury. 
Gothard  v.  Alabama  G.  S.  R.  Co.,  67  Ala. 
114,  cited  in  notes  in  5  L.  R.  A.,  N.  S., 
198,  219,  overruling  the  case  of  the  Nash- 
ville, etc,  R.  Co.  V,  Comans,  45  Ala.  437, 
so  far  as  it  conflicts  with  this  case. 

Dutjr  to  Stop  before  Reaching  Cross- 
ing.— Where  plaintifiF's  view  was  ob- 
structed while  he  was  approaching  a  rail- 
road crossing  until  he  was  within  a  short 
distance  thereof,  and  he  drove  on  the 
track  without  stopping,  making  an  at- 
tempt, after  he  saw  the  train,  to  cross  in 
front  of  it,  he  was  guilty  of  contributory 
negligence.  Robinette  v.  Alabama  Great 
Southern  R.  Ck).,  31  So.  18,  132  Ala.  501. 
See  also,  Centfal,  etc.,  R.  Co.  v.  Forshee, 
125  Ala.  199,  37  So.  1006;  Memphis,  etc., 
R  Co.  V,  Martin,  117  Ala.  867,  23  So.  231. 

Duty  of  Driver  of  Vehicle  to  Go  Ahead 
to  Look  and  Listen.— Where  plaintiff, 
while  driving  on  a  highway,  approached 
a  public  railroad  crossing,  covering  about 
fifty  feet,  and  occupied  by  four  or  five 
tracks,  at  a  time  when  his  view  of  the 
main  track  was  obstructed  by  cars  on 
other  tracks,  and  plaintiff  testified  that 
he  listened  before  going  on  the  crossing, 
and  heard  no  sound  of  the  train,  except 
that  made  by  a  switch  engine,  and  there 
was  evidence  that  the  bell  of  the  passen- 
ger train,  by  which  plaintiff  was  struck, 
which  approached  on  the  main  track,  was 
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not  ringing,  and  that  no  other  signal  was 
given  before  it  reached  the  crossing, 
plaintiff  was  not  guilty  of  contributory 
negligence,  as  a  matter  of  law,  in  failing 
to  alight  from  his  buggy,  and  go  to  a 
point  sufficiently  near  the  track  to  enable 
him  to  see  beyond  the  point  where 
his  vision  was  obstructed  by  the  cars. 
Louisville  &  N.  R.  Co.  v,  Bryant,  37  So. 
aro,  141  Ala.  292,  cited  in  notes  in  17  L. 
R.  A.,  N.  S.,  505;  37  L.  R.  A.,  N.  S.,  144. 

Knowledge  of  Noiie  Preventing  Hear- 
ing of  Train. — Plaintiff,  knowing  his  sur- 
roundings, the  location  of  a  railroad  spur 
track,  its  use,  his  proximity  thereto,  and 
the  obstacles  which  prevented  his  see- 
ing a  train,  and  also  knowing  that  the 
noise  of  a  mill  on  each  side  of  the  track 
would  drown  the  sound  of  approaching 
cars,  walked  onto  the  track  in  front  of 
approaching  cars,  without  stopping  to 
look  or  listen  at  a  point  where  he  could 
have  seen  the  cars  approaching,  before 
stepping  onto  the  track,  and  was  struck 
and  injured.  Held,  that  he  was  .  negli- 
gent as  a  matter  of '  law.  Louisville  & 
N.  R.  Co.  V.  Williams,  172  Ala.  560,  65 
So.  218. 

§  141.  Effect  of  Directions  of  Rail- 
road Employees. 

A  brakeman  standing  near  a  crossing 
obstructed  by  a  freight  train  has  no  im- 
plied authority  to  invite  a  pedestrian  tc 
climb  over  between  cars,  or  to  give  an 
assurance  of  safety  to  the  pedestrian  in 
doing  so.  Westbrook  v,  Kansas  City  M. 
&  B.  R.  Co.,  54  So.  231,  170  Ala.  574. 

Where  plaintiff,  on  the  invitation  of  a 
brakeman,  started  to  cross  over  the  cars 
of  a  freight  train  obstructing  a  crossing 
and  was  injured  by  a  movement  of  the 
train  catching  his  foot  between  the  bump- 
ers, the  brakeman  having  neither  actual 
nor  implied  authority  to  give  such  invi- 
tation, plaintiff  was  guilty  of  contribu- 
tory negligence  barrin-g  recovery  for  any 
simple  negligence  of  the  railroad  com- 
pany. Westbrook  v.  Kansas  City,  etc., 
R.  Co.,  170  Ala.  574,  54  So.  231;  Mem- 
phis, etc.,  R.  Co.  V,  Copeland,  61  Ala. 
376;  Central  R.,  etc,  Co.  v.  Letcher,  69 
Ala.   106. 

Employees  in  Charge  of  Signals  at 
CrOMings. — The  driver  of  a  vehicle,  who, 
at.  the  signal  of  the  street  flagman,  which, 


by  Birmingham  City  Code,  §  465,  is  an 
assurance  that  the  railroad  track  may  be 
crossed  in  safety,  goes  upon  the  track 
without  stopping  his  team  in  order  to 
look  and  listen,  is  not  chargeable  with 
negligence.  Alabama  G.  S.  R.  Co.  v.  An- 
derson, 109  Ala.  299,  19  So.  516,  cited  in 
note  in  15  L.  R.  A.,  N.  S.,  804. 

§   142.  Crossing  Near  Approaching 

Trains  or  Cars. 

Where  a  person  appoaching  a  railway 
track  at  a  street  crossing  stopped  and 
looked,  and,  seeing  a  train  rapidly  ap- 
proaching, attempted  to  cross  in  front 
of  it  and  was  killed,  she  was  guilty  of 
contributory  negligence  precluding  recov- 
ery in  an  action  counting  on  negli- 
gence of  the  railway  company  in  failing 
to  whistle  and  ring  the  bell,  and  in  run- 
ning at  a  greater  speed  than  permitted 
by  an  ordinance,  and  so  fast  that  the 
train  could  not  be  stopped  before  it 
reached  the  crossing.  Central  of  Georgia 
Ry.  Co.  V.  Forshee,  27  So.  1006,  125  Ala. 
199. 

If  deceased  should  have  discovered  the 
approach  oi  the  train  by  the  exercise  of 
due  diligence,  and  attempted  to  cross, 
knowing  of  its  approach,  or  if  by  the  ex- 
ercise of  due  diligence  she  could  have 
discovered  its  approach,  defendant  was 
not  liable  unless  those  in  charge  of  the 
train  failed  to  use  due  diligence  to  pre- 
vent injury,  or  wantonly  or  intentionally 
injured  her.  Memphis  &  C.  R.  Co.  v. 
Martin,  23  So.  231,  117  Ala.  367.' 

It  is  error  to  refuse  to  instruct  that  if 
deceased  saw  or  heard  the  train  ap- 
proaching, and  she  measured  the  dis- 
tance and  time  it  would  take  to  cross, 
and,  acting  upon  her  judgment,  under- 
took to  cross,  she  assumed  the  risk,  and 
defendant  was  not  responsible,  unless 
her  intention  was  apparent  to  its  eiii- 
ployees  operating  the  train  who  could 
have  avoided  the  injury  by  due  care  and 
diligence.  Memphis  &  C.  R.  Co.  v.  Mar- 
tin, 23  So.  231,  117  Ala.  367. 

§  143.  —  Acts  in  Emergencies. 

In  an  action  against  a  railroad  com- 
pany for  running  over  a  person  who  had 
gone  on  the  track  to  save  the  life  of  a 
child,  a  charge  that  a  person  attempting 
to  cross  a  railroad  track  in  front  of  an 
approaching     train    without     looking    is 


350 


Railroads 


§§  143-145 


guilty  of  contributory  negligence,  unless 
the  persons  in  charge  of  the  train  were 
guilty  of  gross  negligence  amounting  to 
recklessness  or  wantonness,  is  properly 
refused,  as  requiring  the  jury  to  find  that 
the  going  on  the  track  in  front  of  the 
approaching  train  to  save  the  life  of  the 
child  was  negligence.  Louisville  &  N.  R. 
Co.  V,  Orr,  26  So.  35,  121  Ala.  489. 

Where  a  person  approaching  a  railway 
track  at  a  street  crossing  stopped  and 
looked,  and,  seeing  a  train  rapidly  ap- 
proaching, was  so  bewildered  and  con- 
fused that  she  failed  to  realize  that  it 
was  safe  for  her  to  stop  where  she  was, 
but,  instead,  went  on  the  track  and  was 
killed,  she  was  guilty  of  such  a  lack  of 
ordinary  prudence  as  to  constitute  con- 
tributory negligence,  precluding  recovery 
in  an  action  counting  on  negligence  of 
the  railway  company  in  failing  to  whistle 
and  ring  the  bell,  and  in  running  at  a 
greater  speed  than  permitted  by  an  or- 
dinance, and  so  fast  that  the  train  could 
not  be  stopped  before  it  reached  the 
crossing.  Central  of  Georgia  Ry.  Co.  r. 
Forshee,  27  So.  1006,  125  Al^.  199. 


§  144. 


EfFect  in  General. 


The  fact  that  a  railroad  company  is 
guilty  of  negligence  in  running  a  train, 
approaching  a  crossing,  does  not  excuse 
a  traveler  on  the  highway  from  using  due 
and  ordinary  care  to  avoid  a  collision. 
Louisville  &  N.  R.  Co.  v.  Richards,  100 
Ala.  365,  13  So.  944. 

The  only  duty  that  a  railroad  company 
owes  one  who  is  guilty  of  contributory 
negligence  in  being  on  a  track  at  a  cross- 
ing is  not  to  willfully  or  wantonly  run 
over  him,  and  not  to  negligently  run 
over  him  after  discovering  his  peril;  and 
contributory  negligence  is  a  complete  de- 
fense to  negligent  failure  to  discover  his 
peril.  Louisville  &  N.  R.  Co.  v.  Calvert. 
172  Ala.  597,  55  So.  812;  Alabama,  etc., 
R.  Co.  V.  McWhorter,  156  Ala.  269,  47 
So.  84. 

Where  a  person  approaching  a  rail- 
way track  at  a  street  crossing  did  not 
stop,  look,  or  listen,  and,  in  ignorance  of 
the  rapid  approach  of  a  train  which 
would  have  been  apparent  to  her  had 
she  done  so,  went  on  the  track  and  was 
killed,  she  was  guilty  of  contributory 
negligence,  precluding  recovery  in  an  ac- 


tion counting  on  negligence  of  the  rail- 
way company  in  failing  to  whistle  and 
ring  the  bell,  and  in  running  at  a  greater 
speed  than  permitted  by  an  ordinance,  and 
so  fast  that  the  train  could  not  be 
stopped  before  it  reached  the  crossing. 
Central  of  Georgia  Ry.  Co.  v,  Forshee,. 
27  So.  1006,  125  Ala.  199. 

Failure   to   Give   Signals  from   Trains. 

— The  duty  of  a  traveler,  approaching  a 
railroad  track,  to  exercise  care,  to  use 
his  eyes  and  ears,  and  to  prevent  injury 
to  himself  in  order  to  avoid  the  imputa- 
tion of  negligence,  is  not  excused  by  the 
failure  of  those  in  charge  of  an  ap- 
ptbaching  train  to  give  the  proper  statu- 
tory signals.  Louisville,  etc.,  R.  Co.  v, 
Crawford,  99  Ala.  240,  6  So.  243;  Leak  v. 
Georgia  Pac.  R.  Co.,  90  Ala.  1«1.  %  So. 
245. 

Contributory  Negligence  as  Proximate 
Cause  of  Injury.  —  The  fact  that  the 
driver  of  a  mule  did  not  stop  and 
listen  before  proceeding  to  cross  a 
railroad  track  did  not  contribute  to  the 
fright  of  his  mule,  caused  by  seeing  a 
mail  crane  having  a  mail  bag  suspended 
therefrom  at  the  crossing,  in  such  man- 
ner as  to  preclude  him  from  recovering 
from  the  railroad  for  injuries  resulting 
from  such  fright.  Western  Ry.  of  Ala- 
bama V,  Cleghorn,  39  So.  133,  143  Ala. 
392. 

§  145.  Proximate  Cause  of  Injury. 

As  to  instructions,  see  post,  "Proxi- 
mate Cause  of  Injury,"  §  155  (a).  As  to 
pleading,  see  post,  "Proximate  Cause  of 
Injury,"  §   149   (6). 

Failure  to  Give  Signals  from  Trains*. 
— The  failure  to  blow  the  whistle  or 
ring  the  bell  before  reaching  a  highway 
crossing,  as  required  by  Code  1907,  § 
5473  (Code  1896,  §  3440),  is  itself  negli- 
gence, but,  to  be  actionable,  it  must  be 
the  efficient  proximate  cause  of  injury. 
Southern  Ry.  Co.  v.  Crawford,  51  So. 
340,  164  Ala.  178. 

Failure  to  observe  Code  1907,  §  5475 
(Code  1896,  §  3440),  by  whistling  or 
ringing  the  bell  before  reaching  a  high- 
way crossing,  is  to  be  treated  as  the  ef- 
ficient cause  of  injury  to  a  traveler 
along  the  highway,  who,  in  absence  of 
a  signal,  goes  so  near  the  track  that  an 
approaching    train    frightens     his    team, 
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though  there  be  nothing  unusual  in  its 
operation  Southern  R.  Co.  v.  Crawford, 
164  Ala.  178,  51  So.  340. 

The  negligent  omission  of  the  engi- 
neer to  sound  the  crossing  signal  can 
not  be  held  to  have  been  the  cause  of  a 
child  coming  onto  the  track  at  a  cross- 
ing, so  as  to  make  the  itilroad  company 
liable  for  injury  to  her,  where,  after  she 
went  on  the  track,  and  saw  the  train, 
she  walked  towards  it,  and  then  gazed  at 
it  from  the  middle  of  the  track.  Nash- 
ville, C.  &  St.  L.  Ry.  Co.  V.  Harris,  37 
So.  794,  142  Ala.  149. 

Failure  to    Stop,  Look    and    Listen. — 

Failure  of  a  decedent  to  stop,  look,  and 
listen  before  attempting  to  cross  a  rail- 
road track  will  not  defeat  a  recovery, 
unless  it  contributes  proximately  to  his 
death.  Central  of  Georgia  Ry.  Co.  v. 
Hyatt,  43  So.  867,  151  Ala.  355 

If  ah  engine  which  ran  over  and  killed 
decedent  could  not  have  been  seen  or 
heard,  had  he  stopped,  looked,  or  lis- 
tened before  attempting  to  cross  the 
track,  then  the  failure  on  his  part  was 
not  the  proximate  cause  of  his  death. 
Central,  etc.,  R.  Co.  v.  Hyatt,  151  Ala. 
355,  43  So.  867. 

Fright  or  Unmanageableneis  of 
Teams. — Where  a  horse  was  frightened 
by  the  operation  of  a  train  at  a  cross- 
ing, and  ran  into  a  telegraph  pole,  caus- 
ing personal  injuries  to  plaintiff,  the 
fright  was  the  proximate  cause,  concur- 
rent with  that  afforded  by  the  neglect  to 
properly  keep  the  street  from  obstruc- 
tion. Central  of  Georgia  Ry.  Co.  v. 
Fuller,  51  So.  309,  164  Ala.  196. 

The  obstruction  of  a  public  crossing 
by  a  railroad  train,  thereby  preventing 
plaintiff  from  driving  across  for  more 
than  half  an  hour,  does  not  render  the 
company  liable  for  injuries  to  plaintiff 
caused  by  the  fact  that  at  the  expiration 
of  that  time  his  horse  became  frightened 
and  ran  away  at  the  approach  of  a  second 
engine  and  train,  as  the  fright  of  the 
horse  is  only  the  remote  consequence 
of  the  obstruction  of  the  crossing.  Stan- 
ton V.  Louisville  &  N.  R.  Co.,  91  Ala. 
382,  8  So.  798. 

A  charge,  in  a  railroad  crossing  col- 
lision case,  that  if  the  jury  believe  plain- 
tiffs team  was  running  away,  and  he  was 
doing  and  did  all  in   his  power   to  stop 


it  from  the  time  it  began  running  away 
till  it  was  struck  by  the  train,  and,  from 
the  nature  and  circumstances  of  the  place, 
plaintiff  could  not  reasonably  do  other- 
wise than  remain  in  the  wagon  and  al- 
low the  team  to  go  on  the  railroad,  and 
the  team  ran  away  without  fault  or  neg-» 
ligence  on  his  part,  and  began  running 
away  before  he  arrived  where  it  was  his 
duty  to  stop,  look,  and  listen,  and  the 
engineer  saw  the  team  so  approaching 
the  track,  and  did  not  use  all  reasonable 
means  after  so  seeing  the  team  to  avoid 
the  accident,  and,  had  he  used  such 
means,  the  injury  to  plaintiff  would  have 
been  averted  or  lessened,  they  should 
find  for  plaintiff,  is  proper.  Southern  Ry. 
Co.   V.   Hobbs,   43    So.   844,   151    Ala.   335. 

# 

§  146.  Injury  Avoidable  Notwithstanding 
Contributory  Negligence. 

As  to  instructions,  see  post,  "Injury 
Avoidable  N^ot withstanding  Contributory 
Negligence,"  §  155  (9). 

If  plaintiff,  injured  in  a  collision  at  a 
railroad  crossing,  used  due  diligence  aftet 
discovering  his  peril,  he  can  recover, 
though  he  was  negligent  in  not  stopping 
and  listening,  provided  defendant,  after 
seeing  the  danger,  failed  to  use  dlie  care. 
Highland  Ave.  &  B.  R.  Co.  v.  Sampson, 
91  Ala.   560,  8   So.   778. 

There  was  evidence  that  when  deceased 
was  first  caught  between  the  cars  at  a 
crossing  he  was  not  fatally  injured;  that 
a  person  standing  by  repeatedly  told  the 
yardmaster,  who  was  directing  the  coup- 
ling, that  he  had  "caught  a  man,  and  to 
pull  up'*;  that  the  yardmaster  paid  no 
attention,  and  the  cars,  again  coming  to- 
gether, instantly  killed  plaintiff's  intes- 
tate. Held,  that  if  the  yardmaster  heard 
and  understood  the  warning  in  time  to 
have  the  engine  reversed,  and  the  colli- 
sion prevented,  the  contributory  negli- 
gence of  plaintiff's  intestate  would  be  no 
bar  to  an  action  against  the  company. 
Pannell  v.  Nashville,  F.  &  S.  R.  Co.,  97 
Ala.  298,   12   So  236 

§  147.  Willftil  or  Wanton  Acts  and  Gross 
NegUgence. 

As  to  evidence,  see  post,  "Willful  or 
Wawiton  Acts  or  Gross  Negligence," 
§  153  (4).  As  to  instructions,  see  post, 
"Willful,  Wanton,  or  Gross  Negligence, 
and    Unauthorized    Acts    of   Employees," 
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§  155  (10).  As  to  pleading,  see  post, 
"Willful  or  Wanton  Acts  and  Gross 
Negligence,"  §  149  (8).  As  to  questions 
for  jury,  see  post,  "Willful,  Wanton,  or 
Gross   Negligence,"  §   154   (12). 

"As  a  rule,  the  mere  failure  to  comply 
with  the  duties  imposed  by  statutes  and 
ordinances  upon  railroads  at  public  cross- 
ings constitute  only  simple  negligence. 
This  has  often  been  declared  by  this 
court.  Georgia  Pac.  R.  Co.  v,  Lee,  92 
Ala.  262,  9  So.  230;  Highland  Ave.,  etc., 
R.  Co.  V.  Sampson,  91  Ala.  560,  8  So. 
778;  Memphis,  etc.,  R.  Co.  v,  Martin,  117 
Ala.  367,  23  So.  231;  Louisville,  etc.,  R. 
Co.  V,  Orr,  121  Ala.  489,  26  So.  35;  Louis- 
ville, etc.,  R.  Co.  V.  Mitchell,  134  Ala. 
261,  32  So.  735.  Yet  we  do  not  think 
that  it  is  impossible  for  the  failure  to 
comply  with  these  duties  to  be  so  gross, 
reckless,  and  wanton  as  to  amount  to 
wanton  misconduct."  Weatherly  v.  Nash- 
ville, etc.,  Railway,  166  Ala.  575,  51  So. 
959,  962. 

"The  failure  to  comply  with  these  du- 
ties, just  like  the  failure  to  comply  with 
other  duties,  however  imposed,  may  be 
so  gross,  reckless,  and  wanton  as  to 
evince  an  absolute  disregard  of  the  right 
of  others,  and  an  absolute  indifference  to 
the  injury  of  persons  and  property;  and 
in  such  cases  may  render  the  act  which 
violates  the  duty  wanton  negligence,  thus 
making  the  wanton  act  as  culpable  as  if 
the  injury  had  been  willfully  inflicted, 
though  there  be  no  specific  intent  to  in- 
flict the  injury,  or  specific  knowledge  or 
consciousness  that  the  particular  injury 
would  result  from  the  wrongful  act;  that 
is,  negligence  may  be  so  gross  and  reck- 
less as  to  be  wantonness,  which  may 
render  the  party  as  guilty  as  if  the  in- 
jury were  willfully  inflicted."  Weatherly 
V,  Nashville,  etc.,  Railway,  166  Ala.  575, 
51  So.  959,  962.  See  also  Tanner  v, 
Louisville,  etc.,  R.  Co.,  60  Ala.  621;  Mem- 
phis etc.,  R.  Co.  V.  Copeland,  61  Ala.  376; 
Leak  v.  Georgia  Pac.  R.  Co.,  90  Ala.  161, 
8  So.  245;  Louisville,  etc.,  R.  Co.  v. 
Webb,  90  Ala.  185,  8  So.  518,  520. 

Wanton  Negligence  Distinguished  from 
Willful  Injury. — "Mere  negligence  which 
gives  a  cause  of  action  is  the  doing  of 
an  act,  or  the  omission  to  act,  which 
results  in  damage,  but  without  intent  to 
do  wrong  or  cause  damage.     To  consti- 


tute a  willful  injury,  there  must  be  de- 
sigri,  purpose,  and  intent  to  do  wrong 
and  inflict  the  injury.  Then  there  is  that 
reckless  indifference  or  disregard  of  the 
natural  or  probable  consequences  of  do- 
ing an  act,  or  omission  of  an  act,  desig- 
nated, whether  accurately  or  not,  in  our 
decisions,  as  'wflhiton  negligence,'  to  which 
is  imputed  the  same  degree  of  culpabil- 
ity, and  held  to  be  equivalent  to  willful 
injury.  A  purpose  or  intent  to  injure  are 
not  ingredients  of  wanton  negligence. 
Where  these  exist,  if  damage  ensues,  the 
injury  is  willful.  In  wanton  negligence, 
the  party  doing  the  act,  or  failing  to  act, 
is  conscious  of  his  conduct,  and,  without 
having  the  intent  to  injure,  is  conscious, 
from  his  knowledge  of  existing  circum- 
stances and  conditions,  that  his  conduct 
will  likely  or  probably  result  in  injury. 
These  are  the  distinctions  between  sim- 
ple negligence,  willful  injury,  and  that 
wanton  negligence  which  is  the  equiva- 
lent of  willful  injury,  drawn  and  applied 
in  our  decisions.  A  mere  error  of  judg- 
ment as  to  the  result  of  doing  an  act, 
or  the  omission  of  an  act,  having  no 
evil  purpose  or  intent  or  consciousness 
of  probable  injury,  may  constitute  simple 
negligence,  but  can  not  rise  to  the  de- 
gree of  wanton  negligence  or  willful 
wrong.  Georgia  Pac.  R.  Co.  v,  Lee,  92 
Ala.  262,  9  So  230;  Louisville,  etc.,  R. 
Co.  V.  Webb,  97  Ala.  308,  12  So.  374; 
Highland  Ave.,  etc.,  R.  Co.  v,  Sampson, 
91  Ala.  560,  8  So  778;  Kansas  City,  etc., 
R.  Co.  V.  Crocker,  95  Ala.  412,  11  So. 
262;  Louisville,  etc.,  R.  Co.  v,  Markee, 
103  Ala.  160,  15  So.  511."  Birmingham 
R.,  etc.,  R.  Co.  V,  Bowers,  110  Ala.  328, 
20  So.   345,   346. 

High  Rate  of  Speed  without  Signals. 
— "The  followins:  has  often  been  an- 
nounced to  be  the  law  in  this  state  as 
to  this  proposition:  'To  run  a  train  at 
a  high  rate  of  speed  and  without  signals 
of  approach  at  a  point  where  the  train- 
men have  reason  to  believe  there  are 
persons  in  exposed  positions  on  the 
track,  as  over  an  unguarded  crossing  in 
a  populous  district  of  a  city,  or  where 
the  public  are  wont  to  pass  on  the  track 
with  such  frequency  and  in  such  num- 
bers, facts  known  to  those  in  charge  of 
the  trains,  as  that  they  will  be  held  to  a 
knowledge  of  the  probable  consequences 
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of  maintaining  great  speed  without  warn- 
ings, so  as  to  impute  to  them  reckless 
indifference  in  respect  thereto,  would 
render  their  employer  liable  for  injuries 
resulting  therefrom  notwithstanding  there 
was  negligence  on  the  part  of  those  in- 
jured, and  no  fault  on  the  part  of  the 
servants  after  seeing  the  danger.  Georgia 
Pac.  R.  Co.  V,  Lee,  92  Ala.  262,  9  So. 
230;  Savannah,  etc.,  R.  Co.  v.  Meadows, 
95  Ala.  137,  10  So.  141;  Georgia  Pac. 
R.  Co.  V,  O'Shields,  90  Ala.  29,  8  So. 
248;  Louisville,  etc.,  R.  Co.  v,  Webb,  97 
Ala.  308,  12  So.  374;  Memphis,  etc.,  R. 
Co.  V.  Martin,  117  Ala.  367,  23  So.  231; 
S.  C,  131  Ala.  269,  30  So.  887;  Mont- 
gomery St  Railway  v.  Rice,  142  Ala.  674, 
144  Ala.  610,  38  So.  867;  Central,  etc., 
R.  Co.  V,  Forshee,  125  Ala.  199,  27  So. 
1006."  Weatherly  v.  Nashville,  etc.,  Rail- 
way,   166  Ala.   575,   51   So.   959,  968. 

A  railroad  company  killing  a  person 
by  running  over  him  at  a  public  cross- 
ing in  a  city,  over  which  a  large  num- 
ber of  people  were  continuously  travel- 
ing, is  guilty  of  recklessness  and  wan- 
tonness, where  .  it  ran  its  train  over  the 
crossing  at  40  miles  an  hour,  knowing 
that  persons  would  probably  be  endan- 
gered thereby,  though  they  did  not  be- 
come aware  of  the  peril  of  deceased  in 
time  to  have  stopped  the  train.  Louis- 
ville &  N.  R.  Co.  V.  Orr,  26  So.  35,  121 
Ala.   489. 

Crouing  Not  "A  Crowded  Thorough- 
fare."— The  facts  that  defendant's  train 
was  running  at  from  15  to  20  miles  per 
hour,  and  that  no  signals  were  given,  do 
not  constitute  willful  intent  to  inflict  in- 
jury, at  a  crossing  which  is  not  "a 
crowded  thoroughfare,"  but,  at  most,  only 
"a  considerably  traveled  public  road." 
Georgia  Pac.  Ry.  Co.  v,  Lee,  92  Ala. 
262,   9    So.  230. 

Rate  Four  or  Five  Miles  an  Hour. — 

A  switch  train  running  towards  a  cross- 
ing at  the  rate  of  but  four  miles  an  hour 
is  not  running  at  such  a  rate  as  to  sup- 
port a  charge  of  wantonness  and  reck- 
less disregard  of  life  in  the  railroad  em- 
ployees operating  it.  Gaynor  v.  Louis- 
ville &  N.  R.  Co.,  33  So.  808,  186  Ala. 
244,  cited  in  note  in  21  L.  R.  A.,  N.  S., 
434. 

Knowledge  That  Injury  Would  Prob- 
ably   Results — The    act    of    persons    in 
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charge  of  a  railroad  train  in  intention- 
ally running  it  over  a  public  street  cross- 
ing in  a  city  at  a  speed  more  rapid  than 
that  allowed  by  ordinance  is  not  wanton 
or  willful  misconduct,  unless  the  persons 
in  charge  had  knowledge  and  were  con- 
scious that  injury  would  probably  result. 
Louisville  &  .N'.  R.  Co.  v.  Muscat  &  Lott, 
41   So.  302,   147  Ala.  701. 

But  in  Weatherly  v.  Nashville,  etc.. 
Railway,.  166  Ala.  575,  51  So.  959,  the 
court  said:  ''Suppose  a  railroad  should 
pass  through  a  populous  city,  and  along 
one  of  its  public  streets  usually  crowded 
and  thronged  with  travelers,  and  other 
streets  of  like  kind  crosses  the  street 
in  which  was  laid  the  railroad  track,  all 
of  which  was  known  to  the  agents  in 
charge  of  the  trains,  and  that  the  rail- 
road company  should  run  its  heavy  pas- 
senger and  freight  trains  through  such 
city  on  such  street  at  the  rate  of  60, 
60,  or  .70  miles  per  hour,  and  with  no 
more  precaution  than  it  employs  in  run- 
ning these  trains  through  the  country  on 
its  own  exclusive  roadbed;  it  would  there- 
fore be  impossible  to  prevent  accidents 
and  injuries  at  these  crossings,  no  mat- 
ter how  careful  the  public  might  be. 
This  we  think  might  well  be  held  to  be 
such  an  act  as  to  constitute  wantonness, 
though  there  be  no  specific  intent  to 'in- 
jure any  particular  person  or  property." 

Facts  Not  Constituting  Willfulness  or 
Wantonness. — It  appearing  that  when 
the  engine  approached  the  street  cross- 
ing its  bell  was  being  constantly  rung, 
and  its  headlight  burning  brightly,  and 
that  its  speed  was  not  over  five  miles 
an  hour,  it  could  not  be  said  that  the 
operatives  of  the  engine  were  guilty  of 
reckless  and  wanton  conduct  in  so  driv- 
ing the  engine.  Southern  Ry.  Co.  v, 
Shelton,  34  So.   194,  136  Ala.  191. 

Though  a  city  ordinance  required  a 
flagman  to  be  on  the  front  of  the  en- 
gine in  crossing  the  street,  and  a  failure 
to  have  a  flagman  there  was  negligence, 
the  absence  of  such  flagman  did  not  ren- 
der the  conduct  of  those  in  charge  of 
the  engine  wanton  or  willful.  Southern 
Ry.  Co.  V,  Shelton,  34  So.  194,  136  Ala. 
191. 

Where  plaintiff  was  injured  while 
climbing  between  the  cars  of  a  freight 
train,  obstructing  a  crossing,  on  the  in- 
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vitation  of  a  brakeman,  given  without 
authority,  actual  or  implied,  plaintiff 
could  only  recover  on  proof  of  a  willful 
or  intentional  injury,  by  showing  that 
defendant's  agents  or  servants  in  charge 
of  the.  train  discovered  plaintiffs  perilous 
situation  in  time  to  prevent  his  injury 
by  prompt  use  of  available  means  and 
failed  to  do  so.  Westbrook  v.  Kansas 
City,  M.  &  B.  R.  Co.,  54  So.  231,  17.0 
Ala.   574. 

Where,  in  an  action  for  injuries  to 
plaintiff  by  his  foot  being  caught  between 
the  bumpers  'of  two  cars  while  climbing 
between  the  cars  of  a  train  obstructing 
a  crossing,  on  the  unauthorized  invita- 
tion of  the  brakeman,  there  was  no  evi* 
dence  that  either  the  conductor  in  charge 
of  the  train  or  the  engineer  discovered 
plaintiff  before  moving  the  train,  and  the 
brakeman  was  intrusted  with  no  duty  to 
the  public  or  to  individuals,  so  as « to 
render  his  assurance  to  plaintiff  that  he 
might  cross  in  safety  binding  on  defend- 
ant, defendant  was  not  liable  as  for  will- 
ful or  intentional  injury.  Westbrook  v, 
Kansas  City,  etc.,  R.  Co.,  170  Ala.  574, 
54  So.  231. 

Where  a  rapiiily  moving  train  is  in 
plain  sight  of  a  path  used  by  the  public 

as  a  convenience  in  crossing,  the  engi- 
neer is  justified  in  thinking  that  a  per- 
son whom  he  sees  on  the  path  about 
12  feet  from  and  approaching  the  track, 
as  if  intending  to  cross,  will  not  attempt 
to  cross  in  front  of  the  train,  so  that 
his  failure  to  attempt  to  stop  the  train 
until  it  is  too  late  to  prevent  it  from 
striking  such  person,  who  continues  on 
his  way,  will  not  constitute  willful  neg- 
ligenoe.  Birmingham  Ry.  &  Electric  Co. 
V,  Bowers,  110  Ala.  328,  20  So.  345. 

Unnecessarily  Blowing  Whistle  to 
Frighten  Horses. — The  authority  to  op- 
erate a  railroad  includes  the  right  to 
make  a  noise  incident  to  operation  of 
its  engines,  as  in  the  escape  of  steam, 
the  rattling  of  cars,  and  also  to  give  the 
usual  warnings  of  danger,  as  by  sound- 
ing whistles  and  ringing  bells,  and  a  rail- 
road company  is  not  liable  for  injuries, 
occasioned  by  horses  on  the  highway 
taking  fright  at  noises  made  in  the  rea- 
sonable exercise  of  such  rights  and  du- 
ties, but  if  the  acts  of  employees  caus- 
ing  such    fright,    are    wanton    and    mali- 


cious, and  are  done  in  discharge  of  their 
business  by  using  its  appliances,  such  as 
wanton  whistling  of  the  engine  and  reck* 
less  discharge  of  steam,  it  'will  be  liable. 
Southern  Ry.  Co.  v.  Crawford,  51  So.  340, 
164  Ala.  178. 

Assumption  of  Risk. — In  an  action  for 
an  alleged  intentional  injury  of  plaintiff 
at  a  railroad  crossing,  plaintiffs  alleged 
assumption  of  risk  constituted  no  de- 
fense. Birmingham  Southern  R.  Co.  v, 
Powell,  33  So.  875,  136  Ala.  232;  Louis- 
ville, etc.,  R.  Co.  v.  Orr,  121  Ala.  489, 
26  So.  35.  See  also,  Louisville,  etc.,  R. 
Co.  V.  Markee,  103  Ala.  160,  15  So.  511. 

Effect  as  to  Contributory  Negligence. 
— ^Wherc  there  was  evidence  that  plain- 
tiff's injury  at  a  railroad  crossing  was 
the  result  of  wantonness  on  the  part  of 
the  railroad  company's  employees,  plain- 
tiff's contributory  negligence  was  no  de- 
fense. Gaynor  v.  Louisville  &  N.  R.  Co., 
33  So.  808,  136  Ala.  244;  Birmingham 
Southern  R.  Co.  v,  Powell,  33  So.  875, 
136  Ala.  232;  Central  of  Georgia  Ry.  Co. 
V.  Partridge,  34  So.  927,  136  Ala.  587. 

Mere  inadvertence  or  inattention  on 
the  part  of  defendant  does  not  consti- 
tute such  willful  intention  of  inflicting 
the  injury  as  will  entitle  plaintiff  to  dam- 
ages, though  he  were  guilty  of  contribu- 
tory negligence,  where  the  circumstances 
are  not  such  that  defendant  ought  to 
know  that  such  inattention  will  almost 
necessarily  produce  the  injury.  Georgia 
Pac.  Ry.  Co.  v,  Lee,  92  Ala.  262,  9  So. 
230,  cited  in  notes  in  21  L.  R.  A.,  N.  S., 
430,  434,  436. 

§  148.  Actions  for  Injuries. 
§  148.  Pleading. 

As  to  conformity  of  instructions  to 
pleadings,  see  post,  "Conformity  to 
Pleading  and  Issues."  §  155  (2). 

§  148  (1)  Form  and  Sufficiency  of  Alle- 
gations in  General. 

In  a  complaint  against  a  railroad  com- 
oany  for  injuries  at  crossing  the  allega- 
tion that  plaintiffs  peril  was  "apparent 
to  the  servants  or  agents  of  defendant" 
is  not  equivalent  to  an  allegation  that 
said  servants  knew  of  the  peril  of  the 
plaintiff.  Louisville,  etc.,  R.  Co.  v.  Cal- 
vert,  170  Ala.  565,  54   So,  184. 

Sufficiency  of  Complaint* — A  complaint 
in  an  action  for  injuries  at  railroad  cross- 
ing   alleging    that    plaintiff   was   lawfully 
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crossing  the  railroad  at  a  public  road 
crossing,  and  was  in  a  place  of  danger 
upon  or  near  said  track,  sufficiently 
shows  that  defendant  was  under  duty  to 
keep  a  lookout  for  her  at  the  time  and 
place  of  the  collision,  and  exercise  care 
for  her  safety,  and  is  not  demurrable  for 
failure  to  allege  facts  showing  plaintiffs 
place  at  or  upon  said  track  to  be  dan- 
gerous. Louisville  &  N.  R.  Co.  v.  Cal- 
vert,  54   So.    |84,  170   Ala.   565. 

A  complaint  alleging  that  plaintiff 
claims  of  defendant  a  certain  sum  as 
damages,  for  that  on  a  certain  day  de- 
fendant was  operating  a  railroad  between 
certain  places,  and  negligently  ran  one 
of  its  engines  against  a  team  in  which 
plaintiff  was  crossing  said  railroad  at  a 
public  crossing,  whereby  plaintiff  was 
injured  in  certain  respects,  causing  cer- 
tain loss  of  time,  permanent  disability, 
and  expenditure  of  a  certain  sum  in  at- 
tempting to  be  cured,  and  that  all  said 
injuries  were  caused  by  and  were  the 
proximate  result  of  the  negligence  of  de- 
fendant's servants  in  running  said  en- 
gine, sufficiently  states  a  cause  of  action. 
Southern  R.  Co.  v.  Hobbs,  151  Ala.  335, 
43  So.  844. 

Plaintiff,  a  mill  employee,  alleged  that 
one  of  defendant  railroad's  trains  was 
left  standing  in  the  yards  of  the  mill 
company  to  be  loaded;  that  it  was  not 
defendant's  custom  to  move  cars  so  left 
in  the  nighttime;  that  the  mill  employees 
were  accustomed  to  travel  both  night 
and  day  through  the  yards;  that,  while 
plaintiff  was  attempting  at  night  to  pass 
between  two  of  the  cars  by  climbing 
over  the  drawheads  thereof,  he  was  in- 
jured in  the  foot  though  the  cars  being 
suddenly  moved  without  warning  with 
such  force  as  to  bring  the  drawheads 
together,  though  the  train  operatives 
knew,  6t  by  the  exercise  of  reasonable 
care  would  have  known,  that  the  mill 
employees  were  accustomed  to  pass  be- 
tween the  cars.  Held,  that  the  complaint 
did  not  charge  simple  negligence;  it  not 
showing  that  defendant  owed  plaintiff 
any  duty  to  do  the  things  the  omission 
of  which  constituted  the  negligence 
charged.  Birmingham  Southern  R.  Co. 
V.  Kendrick,  46  So.  588,  155  Ala.  352. 

Nor  did  the  complaint  charge  wanton 
or    willful    misconduct;    it    not    showing 


that  defendant's  servants  knew  that  peo- 
ple frequently  crossed  at  the  point  in 
question  by  climbing  over  the  drawheads 
of  the  cars.  Birmingham,  etc.,  R.  Co.  v. 
Kendrick,  155  Ala.  352,  46  So.  588. 

In  an  action  against  a  railroad  for  in- 
juries to  one  struck  by  a  train  at  a  cross- 
ing, a  complaint  failing  to  allege  that 
defendant  was  operating  the  cars,  or  that 
the  negligence  of  its  servants  complained 
of  was  in  and  about  the  operating  of  the 
cars,  or  that  the  cars  were  run  against 
plaintiff  through  the  negligence  of  de- 
fendant's servants  in  operating  the  same, 
or  that  the  defendants  wantonly  or  inten- 
tionally ran  the  cars  against  plaintiff, 
was  defective.  Gordon  v.  Tennessee 
Coal,  Iron  &  R.  Co.,  51  So.  316,  164 
Ala.   203. 

In  an  action  for  injuries  to  plaintiff  by 
his  mules  becoming  frightened  by  de- 
fendant's train  as  they  approached  a 
crossing,  defendant  pleaded  that  plain- 
tiff was  guilty  of  contributory  negligence 
in  approaching  the  crossing  with  the 
train  in  full  view,  which  caused  the  team 
to  become  frightened  and  run  away;  that 
the  failure  of  defendant's  sc;rvants  to 
blow  the  whistle  or  ring  the  bell  was 
not  the  proximate  cause  of  the  injury 
because  plaintiff  could  see  or  hear  the 
train  approaching  the  crossing  at  such  a 
distance  therefrom  that  he  could  have 
stopped  the  team  in  a  place  of  safety, 
and  that  defendant's  servants  were  op- 
erating the  train  in  the  usual  and  cus- 
tomary manner  among  well-regulated 
and  well-equipped  railroads,  and  that 
plaintiff  was  approaching  the  crossing 
with  no  intention  of  crossing  over  the 
track,  and  that  the  blowing  of  the  whis- 
tle or  ringing  of  the  bell  was  therefore 
unnecessary  and  not  required  by  law. 
Held,  that  such  pleas  were  demurrable 
for  failure  to  state  facts  showing  that 
plaintiff  was  bound  to  stop,  look,  and 
listen  when  the  mules  were  frightened; 
that  plaintiff  was  approaching  the  track, 
or  that  he  failed  to  use  his  senses,  and 
also  because  they  did  not  confess  and 
avoid  the  allegations  of  the  complaint, 
nor  show  that  plaintiff  could  have  dis- 
covered the  approach  of  the  train  by  a 
reasonable  use  of  his  senses  before  his 
team  was  frightened,  nor  that  plaintiff 
could    have    stopped    his    team    after    he 
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could  have  discovered  the  approach  of 
the  train  by  a  reasonable  use  of  his 
senses,  nor  allege  a  state  of  facts  casting 
on  plaintiff  any  duty  to  stop  before  his 
team  was  frightened  by  the  approach  of 
the  train.  Nashville,  etc.,  Railway  v, 
Reynolds,  148  Ala.  680,  41  So.  1001. 

Allegations  of  Negligence  Held  Suffi- 
cient.— A  complaint,  in  an  action  against 
a  railway  company  for  injuries  received, 
which  alleges  that,  while  plaintiff  was 
lawfully  attempting  to  cross  the  track 
within  the  limits  of  a  town,  the  com- 
pany through  its  servant  "negligently  and 
carelessly  ran''  a  train  against  plaintiff, 
injuring  him,  is  good  as  against  a  de- 
murrer. Southern  R.  Co.  v.  Douglass,  39 
So.  268,  144  Ala.  351. 

A  count  stating  that  decedent's  danger 
in  being  upon  defendant's  railroad  track 
at  a  public  road  crossing  was  known  at 
the  time  to  defendant's  employees  on  an 
approaching  train,  but  that,  notwithstand- 
ing such  knowledge,  they  negligently 
permitted  the  engine  to  rua  against  de- 
cedent, thereby  killing  him,  etc.,  suffi- 
ciently alleged  subsequent  negligence. 
Louisville  &  X.  R.  Co.  v.  Calvert,  172  Ala. 
597,  55  So.  812;  Louisville,  etc.,  R.  Co. 
V.  Calvert,  170  Ala.  565,  54  So.  184. 

Subsequent  Pleading. — Replications  to 
special  pleas  to  counts  in  a  complaint  in 
an  action  against  a  railway  company  for 
the  negligent  killing  of  a  pedestrian  at  a 
highway  crossing,  which  alleged  that  de- 
fendant's engineer  and  fireman  saw  plain- 
tiff's intestate  after  her  peril,  but  that 
they  failed  to  stop  the  train  or  check  its 
speed,  charged  negligence  in  the  opera- 
tion of  the  train,  and  did  not  import  that 
the  killing  was  wanton  or  intentional. 
Southern  R.  Co.  v.  Crenshaw,  34  So.  913, 
136  Ala.  573.  See  also,  Alabama,  etc.,  R. 
Co.  V.  Burgess,  116  Ala.  509,  22  So.  913; 
Louisville,  etc.,  R.  Co.  v.  Anchors,  114 
Ala.   492,   22    So.    279. 

Replications  filed  to  a  plea  that  plain- 
tiff drove  on  the  track,  or  sufficiently 
near  it,  and  sought  to  drive  across  it 
when  the  train  was  so  near  that  he  was 
bound  to  know  and  did  know  that  he 
could  not  cross  the  track  with  his  team 
before  being  struck  by  the  engine,  and 
that,  on  account  of  his  then  driving  on 
or  so  near  the  track  with  the  knowledge 
of   the    approach    of   the    engine,  he   as-' 


sumed  the  risk  and  could  not  recover, 
are  subject  to  demurrer,  where  they  do 
not  answer  such  allegation  of  the  plea, 
or  show  but  that  it  was  after  plaintiff 
had  thus  knowingly  driven  into  a  posi- 
tion of  danger  that  the  team  became 
frightened.  Southern  Ry.  Co.  v.  Hobbs, 
43  So.  844,  151   Ala.  335. 

To  the  plea,  in  an  action  for  collision 
of  an  engine  with  a  team  at  a  railroad 
crossing,  that  plaintiff  was  ^ilty  of  con- 
tributory negligence,  which  proximately 
contributed  to  his  injury,  in  that  he 
failed  to  stop,  look,  and  listen  before 
he  went  on  the  track,  or  near  enough  to 
it  to  be*  injured,  there  was  a  replication 
that  plaintiff  was  traveling  the  highway 
in  a  wagon  drawn  by  mules  and  going 
towards  the  crossing,  when  the  mules 
became  unmanageable  and  ran  onto  said 
crossing,  and  by  reason  of  their  becom- 
ing so  unmanageable  and  running  plain- 
tiff could  not  stop,  look,  and  listen  be- 
fore he  went  on  said  railroad  track,  or 
near  enough  to  be  injured;  another,  the 
same,  with  the  further  allegation  that 
plaintiff  •  pulled  up  the  lines  and  used 
every  effort  at  his  command  to  stop  the 
team  before  going  on  the  crossing,  and, 
being  unable  to  do  so,  could  not  stop, 
look,  and  listen  before  going  thereon;  and 
another,  that  said  failure  to  stop,  look, 
and  listen  before  plaintiff  went  onto  the 
railroad,  or  near  enough  to  be  injured, 
was  not  contributory  negligence,  because 
plaintiff  was  in  a  wagon  driving  mules, 
which  were  unmanageable  and  running, 
and  he  was  endeavoring  to  stop  said  team 
by  pulling  on  the  lines  and  calling  to  said 
mules  to  stop,  and  could  not  stop  or  con- 
trol of  them,  wherefore,  and  on  account  of 
said  mules  being  so  unmanageable  and  run- 
ning, plaintiff  could  not  stop,  look,  and 
listen.  Held,  that  the  replications  were 
not  subject  to  demurrer.  Southern  R. 
Co.  V.  Hobbs,  151  Ala.  335,  43  So.  844. 

§   148   (8)   Character  and  Description  of 
Crossing. 

Counts  in  a  complaint  which  alleged 
that  plaintiffs  intestate  was  killed  by  be- 
ing struck  by  a  train  at  a  crossing  formed 
by  the  railroad  track  and  the  public 
highway,  described  in  one  count  as  a 
street  in  an  incorporated  town  and  in 
another  as  a  public  road  near  the  town. 
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showed  that  the  intestate  was  not  at  the 
time  a  trespasser  on  defendant's  track. 
Southern  R.  Co.  v.  Crenshaw,  34  So.  913, 
136  Ala.  573;  Highland  Ave.,  etc.,  R.  Co. 
V.  Robbins,  124  Ala.  113,  27  So.  422. 

Since  Civ.  Code  1896,  §  3440,  requires  a 
warning  to  be  given  by  trians  only  on 
approaching  public  crossings,  the  com- 
plaint, while  alleging  that  the  cars  were 
left  on  a  street,  was  defective  in  not 
averring  that  plaintiff  was  injured  at  the 
intersection  of  the  street  with  the  track, 
since  the  cars  might  have  been  lying  in 
the  street,  parallel  therewith;  it  not  ap- 
pearing that  they  were  moved  across  a 
public  crossing.  Birmingham,  etc.,  R.  Co. 
V.  Kendrick,   155  Ala.  352,  46  So.  588. 

§    149    (8)    Defects   and   Obstructions  at 
Crossings. 

Allegations  Sufficient. — A  complaint  al- 
leging that  a  plank  between  the  rails  at 
a  crossing  did  not  extend  clear  across  the 
crossing,  but  left  an  open  space  therein, 
which  was  flush  and  level  with  the  main 
rail,  but  was  lower  than  the  other  part 
of  the  crossing,  causing  plaintiffs  wagon 
wheel  to  be  deflected  into  the  space  be- 
tween the  main  and  guard  rails,  and  that 
while  he  was  exercising  reasonable  ef- 
forts to  extricate  the  wagon  it  was  struck 
by  defendant's  train,  states  a  cause  of  ac- 
tion against  a  railroad  for  failing  in  its 
legal  duty  of  maintaining  a  reasonably 
safe  and  proper  crossing.  Southern  R. 
Co.  V,  Posey,  26  So.  914,  124  Ala.  486, 
cited  in  note  in  8  L.  R.  A.,  N.  S.,  988. 

Obstruction  Frightening  Horse. — A 
complaint  alleged  that  it  was  necessary 
for  plaintiff  to  drive  past  a  railroad  hand 
car  negligently  placed  in  a  public  road  at 
a  crossing  by  the  company  through  its 
servants,  and  that  his  horse  became 
frightened  at  it,  so  that  his  buggy  wheel 
struck  the  car  which  contained  tools, 
dinner  buckets,  etc.,  thereby  making  an 
unusual  noise,  which  frightened  the  horse 
and  caused  it  to  throw  plaintiff  from  the 
huggy.  Held,  that  the  action  was  for  in- 
juries from  frightening  the  horse,  and  the 
complaint  was  defective  in  not  alleging 
that  the  hand  car  was  an  object  calcu- 
lated to  frighten  horses.  Louisville  & 
N.  R.  Co.  V.  Vansant,  48  So.  389,  158  Ala. 
527,  cited  in  note  in  42  L.  R.  A.,  N.  S., 
571. 


The  complaint  in  an  action  against  a 
railroad  company  for  injuries  caused  by 
the  frightening  of  plaintiff's  horse  by  a 
hand  car  placed  in  the  highway  by  de- 
fendant's servants  held  to  sufficiently  al- 
lege that  the  horse's  fright  and  the  re- 
sulting injuries  were  due  to  the  acts  of 
defendant's  servants.  Louisville,  etc.,  R. 
Co.  V.  Vansant,  158  Ala.  527,  48  So.  389. 

§   149   (4)   Management  of  Locomotives, 
Trains,  or  Cars  in  General. 

A  count  in  an  action  against  a  railroad 
company  for  personal  injuries,  alleging 
that  a  train  was  so  negligently  managed 
by  the  parties  in  charge  that  it  frightened 
plaintiff's  horse,  and  caused  it,  in  an  ef- 
fort to  avoid  a  collision  with  the  engine, 
to  run  the  buggy  against  a  telephone 
pole,  resulting  in  the  injuries  complained 
of,  stated  a  cause  of  action,  and  was  not 
demurrable  for  uncertainty  and  indefinite- 
ness  in  the  averments  of  negligence. 
Central  of  Georgia  R.  Co.  v.  Fuller,  51 
So.   309,   164   Ala.   196. 

A  complaint  alleged  that  defendant  rail- 
road company  "so  negligently  and  care- 
lessly conducted  themselves  ♦  ♦  * 
that  the  said  engine  was  caused  to  rUn 
against  plaintiff's  intestate  '^^  *  '^^  at  a 
street  crossing"  within  a  town.  Held, 
that  though  the  charge  of  negligence  is 
very  general,  when  taken  with  the  aver- 
ment as  to  the  place  where  the  collision 
occurred,  it  is  sufficiently  shown  that  de-^ 
fendant  was  under  a  duty  to  keep  a  look- 
out for  intestate,  and  the  complaint  is 
sufficient  on  demurrer.  Central  of  Geor- 
gia R.  Co.  V.  Forshee,  27  So.  X006,  125 
Ala.  199. 

A  complaint  which  alleged  that  defend- 
ant railroad  company  "so  negligently  and 
carelessly  conducted  themselves  in  and 
about  the  management  of  said  engine  and 
train  of  cars  that  the  said  engine  was 
caused  to  run  against  plaintiff's  intestate 
at  a  street  crossing  within  the  limits  of 
a  town,  is  a  sufficiently  broad  allegation 
to  cover  the  negligence  of  an  engineer  in 
failing  to  take  all  means  at  his  command 
to  stop  the  train  or  lessen  its  speed  after 
discovering  the  peril  of  intestate  to  af- 
ford her  time  and  opportunity  to  get  off 
the  track.  Central  of  Georgia  R.  Co.  v, 
Forshee,  27  So.  1006,  125  Ala.  199. 

A  count  in  a  complaint  against  a  rail- 
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road  company  for  personal  injuries  in  a 
collision  with  an  engine  at  a  highway 
crossing  alleged  that  defendant  negli- 
gently ran  an  engine  towards  the  pike 
along  which  plaintiff  was  driving,  thereby 
causing  plaintiff's  team  to  become  fright- 
ened and  run  across  the  track  in  front  of 
the  engine,  where  it  was  struck.  Held 
sufficient,  though  it  did  not  allege  the 
particulars  of  defendant's  negligence. 
Southern  R.  Co.  r.  Crawford,  164  Ala. 
178,   51    So.   340. 

Rapid  or  High  Rate  of  Speed. — A  count 
differing  from  the  above  only  by  an  addi- 
tional averment  that  the  engine  was  run 
"at  a  rapid  rate  of  speed"  was  not  defec- 
tive under  the  rule  that  the  sufficiency  of 
a  complaint  for  personal  injuries,  which 
undertakes  to  define  the  particular  negli- 
gence which  caused  the  injury,  must  be 
tested  by  the  special  allegations  in  that 
respect.  Southern  R.  Co.  v.  Crawford, 
164  Ala.  178,  61  So.  340. 

Plaintiff  alleged  that  defendant's  ser- 
vants ran  its  locomotive  and  cars  over  a 
public  highway  crossing  on  a  certain  day 
at  a  rapid  rate  of  speed,  and  thereby 
caused  plaintiff's  mules  to  be  frightened, 
plunge,  and  run,  so  that  plaintiff  was 
thrown  from  his  wagon  as  he  was  ap- 
proaching the  crossing  within  a  few  feet 
of  the  track,  whereby  plaintiff  was  seri- 
ously injured,  to  his  damage,  etc.  An- 
other count  alleged  that  plaintiff  was  rid- 
ing on  a  wagon  drawn  by  two  mules  on 
a  highway,  and  as  he  approached  the 
crossing  he  looked  and  listened  to 
discover  any  danger  but  discovered 
none  until  his  team  was  very  near  the 
track,  when  defendant  negligently  ran  an 
engine  and  train  at  a  rapid  rate  of  speed 
over  the  crossing,  which  caused  plaintiff's 
mules  to  become  frightened,  and  to  run 
and  plunge,  by  which  plaintiff  was  thrown 
to  the  ground,  and  seriously  injured,  etc. 
Held,  that  such  counts  were  not  demurr- 
'  able  for  indefiniteness  of  the  negligence 
averred,  for  failure  to  show  how  or  in 
what  manner  the  running  of  the  train 
across  the  public  road  at  a  high  rate  of 
speed  caused  plaintiffs  mules  to  become 
frightened  and  plunge,  or  for  failure  to 
aver  that  plaintiff  stopped  as  well  as 
looked  and  listened.  Nashville,  C.  &  St. 
L.  Ry.  V.  Reynolds,  41  So.  1001.  148  Ala. 
680. 


§  140  (5)  Violati<m  of  Sututet  or  Ordi- 
nances. 

An  allegation  that  those  operating  a 
train  were  negligent,  while  moving  within 
a  city,  in  failing  to  blow  the  whistle  "and" 
ring  the  bell  at  short  intervals,  is  de- 
murrable, since  the  statute  (Code,  §  1144) 
is  satisfied  by  either  warning.  Highland 
Ave.  &  B.  R*.  Co.  v.  South,  20  So.  1003, 
112  Ala.  642. 

Sufficient  Allegations. — An  averment 
that  a  train  was  running  at  a  high  rate  of 
speed  without  blowing  the  whistle  or 
ringing  the  bell  at  a  crossing,  and  that  by 
reason  of  said  negligence  in  failing  to 
ring  the  bell  or  blow  the  whistle  the  in- 
juries complained  of  were  caused,  states 
a  cause  of  action  against  a  railroad  for 
failing  in  its  statutory  duty  to  sound  the 
whistle  or  bell  at  short  intervals  when  ap- 
proaching a  public  crossing.  Southern  R. 
Co.  V.   Posey,   26  So.   914,   124   Ala.  486. 

The  complaint  alleged  that,  while  plain- 
tiff was  in  a  vehicle  on  a  public  highway, 
defendant,  in  the  operation  of  a  railroad 
train,  caused  it  to  run  against  the  vehicle, 
as  a  proximate  consequence  whereof 
plaintiff  was  thrown  from  the  vehicle  and 
injured,  and  that  the  injuries  wer^  suf- 
fered as  a  proximate  consequence  of  the 
violation  of  an  ordinance  of  the  city  as 
to  the  speed  of  a  train  running  back- 
wards, and  as  to  running  in  the  night- 
time without  a  headlight  or  without  the 
usual  signals.  The  complaint  was  de- 
murred to  as  not  showing  what  duty  de- 
fendant owed  plaintiff,  or  that  defendant 
neglected  any  duty  which  contributed  to 
the  injury,  that  the  facts  did  not  show 
any  negligence  for  which  defendant  was 
chargeable,  that  it  was  not  alleged  in 
what  manner  defendant  was  negligent, 
that  it  was  not  alleged  that  plaintiff  was 
on  or  near  the  railroad  for  any  lawful 
purpose,  and  that  it  was  not  alleged  that 
defendant  inflicted  the  injuries  willfully 
or  wantonly.  Held,  that  the  demurrer 
was  properly  overruled.  Birmingham 
Belt  R.  Co.  V.  Gerganous,  37  So.  929,  142 
Ala.  238,  cited  in  note  in  5  L.  R.  A.,  N. 
S..   215. 

Necessity  of  Setting  Forth  Ordinance. 
— In  an  action  to  recover  for  personal 
injuries  received  while  crossing  a  street 
which  a  railroad  company  had  obstructed 
by  cars,  an  allegation  that  an  ordinance 
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of  the  city  prohibited  railroad  companies 
from  allowing  cars  to  stand  in  streets 
longer  than  live  minutes  at  a  time  does 
not  sufficiently  set  forth  the  ordinance. 
Southern  Ry.  Co.  v.  Prather,  34  So.  836, 
119  Ala.  598. 

i  148  (6)  Proximate  Cause  of  Injury. 

A  count  in  a  complaint  for  injuries  to 
a  traveler  at  a  highway  crossing  did  not 
charge  that  the  operation  of  the  engine 
immediately  at  the  crossing  was  unusual 
or  in  any  respect  negligent,  but  the  neg- 
ligence relied  on  was  the  engineer's  fail- 
ure to  whistle  or  ring  the  bell  at  least 
one-fourth  of  a  mile  before  reaching  the 
pike,  as  required  by  Code  1907,  §  5473 
(Code  1896,  §  3440),  "in  consequence  of 
which  failure/'  the  count  continued, 
"plaintiff  approached  the  crossing  with- 
out warning  of  danger,"  and  alleged  that- 
his  team  became  frightened  and  ran  on 
the  track  in  front  of  the  engine.  Held  to 
show  a  connection  between  the  alleged 
negligence  and  the  injury  in  the  character 
of  cause  and  effect  Southern  Ry.  Co.  v. 
Crawford,  51  So.  340,  164  Ala.  178. 

A  complaint  alleging  that  defendant 
railroad  violated  an  ordinance  prohibit- 
ing a  railroad  from  blocking  any  public 
street  for  more  than  five  minutes  at  a 
time,  whereby  plaintiff's  team,  when  near 
the  crossing,  became  frightened  and  ran 
away,  injuring  plaintiff,  was  demurrable, 
as  not  showing  any  causal  connection  be- 
tween the  violation  of  the  ordinance  and 
the  injuries.  Wilson  v,  Louisville  &  N. 
R.    Co.,   40   So.   941,   146   Ala.   285. 

§  148  (7)  Negativing  Contributory  Negli- 
gence. 

A  complaint  in  an  action  for  killing  a 
pedestrian  at  a  railroad  crossing  need 
not  negative  contributory  negligence. 
Southern  Ry.  Co.  v.  Crenshaw,  34  So.  913, 
136   Ala.   573. 

In  an  action  for  injuries  to  plaintiff's 
horse  by  striking  a  protruding  spike  in 
defendant's  railway  crossing,  it  was  not 
necessary  for  plaintiff  to  allege  in  the 
complaint  facts  acquitting  himself  of  con- 
tributory negligence.  Louisville  &  N.  R. 
Co.  V.  Hubbard,  41   So.   814,  148  Ala.  45. 

In  an  action  against  a  railroad  company 
for  killing  a  person  at  a  crossing,  a  repli- 
cation to  a»  plea  of  contributory  negli- 
gence, that  plaintiff's  intestate  was.  killed 


in  an  effort  to  save  a  child  on  the  track, 
is  not,  as  against  a  general  demurrer,  in- 
sufficient for  not  showing  that  the  at- 
tempt of  the  intestate  to  save  the  life 
of  the  child  was  not  so  rash  or  reckless 
that  a  prudent  man  would  not  have  made 
it.  Louisville  &  N.  R.  Co.  v.  Orr,  26  So. 
35,  121  Ala.  489. 

§  148   (8)   Willful  or  Wanton  Acts  and 
Gross  Negligence. 

Sufficiency  of  Allegations  of  Wanton  or 
Willful  Injury. — Counts  in  a  complaint 
for  the  killing  of  plaintiff's  intestate  while 
at  defendant's  railway  crossing,  which 
charged  defendant  with  "willfully  %ind 
wantonly  striking"  plaintiff's  intestate  at 
highway  crossing,  and  which  alleged  that 
defendant's  employees  in  charge  of  its 
train  "did  recklessly  and  wantonly  propel 
said  engine  and  cars  against  plaintiff's 
intestate,  who  was  in  the  act  of  crossing" 
a  highway  crossing,  and  killed  her,  suffi- 
ciently averred  that  the  injury  was  will- 
fully and  wantonly  inflicted.  Southern 
Ry.  Co.  V.  Crenshaw,  34  So.  913,  136  Ala. 
573. 

A  complaint  which  avers  that  defend- 
ant, "in  the  management,  conduct,  and 
running  one  of  its  trains,  through  the 
incorporated  town  of  M.,  with  reckless, 
unwarranted,  and  dangerous  rate  of 
speed,  did  wantonly  and  recklessly  strike 
and  run  over  plaintiff's  intestate  at  a  pub- 
lic crossing  in  said  town,"  etc.,  sufficiently 
avers  that  the  injury  was  wantonly  in- 
flicted. Memphis  &  C.  R.  Co.  r.  Martin, 
23  So.  231,  117  Ala.  367;  South,  etc.,  R. 
Co.  V.  Thompson,  62  Ala.  494;  Ensley  R. 
Co.  V.  Chewning,  93  Ala.  24,  9  So.  458. 

Counts  in  a  complaint  for  the  death  of 
plaintiff's  intestate  while  crossing  defend- 
ant's railway  track  at  a  highway  crossing, 
which  averred  that  the  intestate  was 
struck  and  killed  by  a  locomotive,  and 
that  the  "injury  was  inflicted  ♦  *  ♦ 
through  the  willful,  reckless,  and  wanton 
acts"  of  defendant's  servants;  that, 
though  the  servants  knew  that  the  cross- 
ing was  one  at  which  a  great  number  of 
people  were  continuously  passing,  they 
approached  and  crossed  the  crossing  at 
a  speed  of  about  40  miles  an  hour,  with- 
out ringing  the  bell  or  blowing  the  whis- 
tle— were  not  demurrable.  Southern  Ry. 
Co.  V.  Crenshaw,  34  So.  813,  136  Ala. 
573. 
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In  an  action  against  a  railroad  company 
for  iitTuries  from  being  struck  by  a  train 
while  plaintiff  was  crossing  its  track,  the 
complaint  averred  that  defendant  on  a 
date  specified  was  engaged  in  operating 
a  railroad  and  running  engines,  etc., 
thereon,  for  transporting  persons  and 
things  for  hire;  that  ''defendant's  serv- 
ants or  agents  then  and  there  operating 
an  engine,  to  which  were  attached  cars, 
wantonly  or  willfully  caused  or  permitted 
the  same  to  be  run  upon  or  against  plain- 
tiff," thereby  injuring  him.  Held,  that 
the  complaint  was  not  insufficient  as  fail- 
ing to  allege  that  at  the  time  of  the 
injury  the  agents  or  servants  of  defend- 
ant were  acting  within  the  scope  of  their 
employment,  or  as  failing  to  charge  such 
actual  knowledge  on  the  part  of  defend- 
ant's servants  as  Would  show  that  their 
conduct  was  wanton.  Louisville  &  N. 
R.  Co.  V.  Johnson,  50  So.  300,  162  Ala. 
665. 

A  count  alleging  that  defendant's  serv- 
ant, with  knowledge  or  notice  that  by 
running  the  train  at  a  rapid  rate  of  speed 
on  the  street  crossing  great  personal  in- 
jury would  likely  be  caused,  wantonly 
and  intentionally  did  so,  and,  as  a  proxi- 
mate consequence  thereof,  plaintiff  w^as 
injured,  did  not  state  a  cause  of  action. 
Central  of  Georgia  Ry.  Co.  v.  Freeman, 
32  So.   778,  134  Ala.  354. 

A  count  alleging  that  defendant's  serv- 
ant, with  knowledge  or  notice  that  many 
people  were  likely  to  be  crossing  the 
track  at  the  street  crossing,  and  that  the 
failure  to  ring  the  bell  or  blow  the  whistle, 
as  required  by  satute,  wantonly  and  in- 
tentionally failed  to  do  so,  and,  as  a 
proximate  consequence  thereof,  plaintiff 
was  injured,  did  not  state  a  cause  of 
action.  Central  of  Georgia  Ry.  Co.  v. 
Freeman,  32  So.  778,  134  Ala.  354. 

A  complaint  alleged  that  decedent  was 
killed  while  attempting  to  cross  defend- 
ant's tracks  at  a  public  crossing  within  a 
city,  which  crossing  the  public  were  in- 
vited to  and  did  cross  continously, 
through  defendant  running  a  train  over 
the  crossing  at  a  high  rate  of  speed  with- 
out signals,  and  that  the  death  of  plain- 
tiff's intestate  was  the  result  of  the  care- 
lessness, negligence,  and  recklessness  of 
the  railroad  company's  servants  in  oper- 
ating the  train.     Held,  not  to  charge  the 


death  of  plaintiff's  intestate  to  have  been 
caused  by  the  wantonness  or  willfulness 
of  the  railroad  company  or  its  servants, 
so  as  to  bar  a  plea  of  contributory  neg- 
ligence. Louisville  &  N.  R.  Co.  v,  Orr, 
26  So.  35,  121  Ala.  489. 

Necessity    of    Alleging    Knowledge. — 

Though  a  general  averment  that  employ- 
ees of  defendant  railroad  company  wan- 
tonly or  willfully  ran  a  train  against 
plaintiffs  intestate  and  killed  her,  with- 
out more,  is  a  sufficient  allegation  of 
wantonness  or  willfulness,  yet  where 
plaintiff  undertakes  to  recite  the  facts 
constituting  such  wantonness  or  willful- 
ness, and  adds  to  such  general  statement 
an  allegation  that  such  employees,  while 
approaching  a  street  crossing  where  it 
was  probable,  on  account  of  the  users  of 
the  crossing,  that  people  would  be  pass- 
ing, recklessly  and  wantonly  ran  the 
train  at  such  a  speed  that  it  could  not  be 
stopped  before  reaching  the  crossing 
after  they  had  attained  a  point  200  yards 
from  it,  from  which  point  they  could  see 
persons  at  the  crossing,  the  count  is  ren- 
dered bad  for  wantonness  and  willfulness, 
or  even  negligence,  as  it  is  not  alleged 
that  the  trainmen  knew  of  such  crossing, 
and  its  averments  are  inconsistent.  Cen- 
tral of  Georgia  Ry.  Co.  v,  Forshee,  27 
So.  1006,  125  Ala.  199. 

Allegations  Merely  Showing  Negli- 
gence on  Part  of  Railroad. — In  an  action 
against  a  railroad  company  for  the  death 
of  plaintiff's  intestate,  such  death  is  not 
charged  to  have  been  caused  by  the  wan- 
tonness or  willfulness  of  the  railroad 
company's  servants  by  an  averment  that 
defendant's  train  was  run  over  a  public 
crossing  in  a  city  at  a  high  and  danger- 
ous rate  of  speed,  so  as  to  kill  deceased 
through  the  negligence,  carelessness,  and 
wantonness  of  the  railroad  company  in 
operating  said  train,  since  the  operation 
of  the  train  could  not  have  been  negli- 
gent and  wanton  at  the  same  time,  and, 
construing  the  complaint  against  the 
pleader,  it  will  be  held  to  charge  negli- 
gence only.  Louisville  &  N.  R.  Co.  v. 
Orr,  26  So.  35,  121  Ala.  489.  See  also, 
Georgia  Pac.  R.  Co.  v,  Lee,  92  Ala.  262, 
9  So.  230;  Louisville,  etc.,  R.  Co.  v.  Brown, 
121  Ala.  221,  25  So.  609. 

Simple  negligence,  and  not  wantonness, 
is  charged  by  a  complaint  alleging  that 
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intestate  was  killed  while  attempting  to 
cross  defendant's  track  near  an  unguarded 
street  crossing,  in  a  greatly  frequented 
part  of  a  city»  by  a  car  kicked  by  an  en- 
gine, and  left  to  rush  along  the  track 
without  warning  or  signal  or  means 
thereof,  or  any  one  on  it  to  check  its 
speed;  and  that  the  killing  was  the  result 
of  the  wanton  and  reckless  conduct  of 
defendant's  agents  and  servants  in  thus 
propelling  the  car  backward  at  a  speed  of 
15  to  25  miles  an  hour,  in  that  they  knew 
it  was  likely  persons  would  be  on  the 
track,  and  knew  that  said  place  was  used 
by  the  public  in  large  numbers  at  all 
hours.  Southern  Ry.  Co.  v.  Haywood,  41 
So.   949,  14«  Ala.   678. 

A  complaint  that  a  railroad  company 
obstructed  a  street  by  placing  cars  on 
tracks  therein,  and  refused  to  remove 
them  after  becoming  aware  that  there 
was  a  fire  in  the  town,  and  that  persons 
whose  duty  it  was  to  go  to  the  fire  had 
to  cross  the  street,  as  a  result  of  which 
plaintiff,  in  attempting  to  go  to  the  fire, 
in  the  performance  of  l}is  duties,  was  in- 
jured while  crossing  the  street,  which  in- 
jury was  caused  by  the  wantonness,  Reck- 
lessness, or  willfulness  of  the  company  in 
failing  or  refusing  to  remove  the  cars, 
charges  simple  negligence,  the  averment 
as  to  wantonness  and  willfulness  bein^  a 
mere  conclusion.  Southern  Ry.  Co.  v, 
Prather,  24  So.  836,  119  Ala.  588. 

}  160. Issues,  Proof,  and  Variance. 

9  160  (1)  Issues  Raised  by  Pleading  in 
General. 

In  an  action  against  a  railroad  company 
for  the  death  of  one  run  over  at  a  cross- 
ing, there  was  no  witness  to  the  acci- 
dent Defendant  pleaded  that  deceased 
was  guilty  of  contributory  negligence. 
Held,  that  a  request  for  the  affirmative 
charge,  on  the  theory  that  there  was  a 
presumption  that  deceased  was  killed  in 
consequence  of  going  on  the  track  when 
he  knew  that  an  engine  was  approaching, 
was  properly  refused,  where  contributory 
negligence  in  so  doing  had  not  been 
pleaded.  Southern  Ry.  Co.  v,  Shelton,  34 
So.  194,  136  Ala.  191. 

§    160    (9)     Evidence    Admissible    under 
Pleadmgs. 

Under  a  general  averment  that  "the  in- 
jury complained  of  was  the  result  of  neg- 


ligence or  want  of  skill  of  defendant's 
employees  in  the  management  and  run- 
ning of  a  train,"  etc.,  evidence  is  admis- 
sible that  defendant  did  not  have  on  the 
train  a  sufficient  number  of  brakemen  and 
servants  to  control  it.  South  &  N.  A.  R. 
Co.  V.  Thompson,  62  Ala.  494,  cited  in 
note  in  59  L.  R.  A.  232. 

Where  the  complaint,  in  an  action 
against  a  railway  company  for  injuries 
received  at  a  crossing  within  the  limits 
of  a  town,  averred  negligence  of  the 
company  in  general  terms,  plaintiff  was 
not  confined  in  his  evidence  to  any  one 
particular  act  of  negligence.  Southern 
Ry.  Co.  V.  Douglass,  39  So.  26«,  144  Ala. 
351. 

A  count  stating  that  defendant  railroad 
company's  employees  in  charge  of  a  train 
so  negligently  managed  it  that  the  engine 
ran  against  plaintiff's  intestate  at  a  public 
road  crossing,  proximately  causing  his 
death,  authorizes  recovery  for  subsequent 
negligence.  Louisville  &iN.  R.  Co.  v.  Cal- 
vert, 172  Ala.  5W,  55  So.  812. 

In  an  action  against  a  railroad  com- 
pany for  injuries  received  at  a  public 
crossing,  plaintiff  alleged  that  her  inju- 
ries were  the  proximate  result  of  the 
negligence  of  defendant  through  its  serv- 
ants and  employees  in  contrq)  of  said 
engine  and  car,  and  that  such  employees 
or  servants  recklessly,  wantonly,  or  in- 
tentionally ran  one  of  defendant's  cars 
against  plaintiff.  Held,  that  evidence  as 
to  the  negligence  of  the  flagman  at  the 
crossing  was  admissible.  Birmingham  & 
A.  R.  Co.  V.  Mattison,  52  So.  49,  166  Ala, 
602. 

Where,  in  an  action  against  a  railroad 
for  damages  resulting  from  a  defective 
crossing,  none  of  the  pleas  charged  that 
plaintiff  had  been  warned  of  the  danger 
before  attempting  to  cross,  evidence  that 
a  guide  had  not  warned  him  of  any  dan- 
ger was  inadmissible.  Nashville,  C.  &  St. 
U  Ry.  V,  Ragan,  52  So.  522,  167  Ala.  277. 

§  160  (3)   Variance  between  Allegations 
and  Proof. 

Variance  between  the  complaint  alleg- 
ing that  defendant  caused  an  engine  to 
run  onto  deceased,  and  proof  that  it  was 
the  car  at  the  rear  of  a  train  backed  by 
the  engine,  held  immaterial.  Alabama 
Great  Southern  R.  Co.  v.  McFarlin,  174 
Ala.  637,  56  So.  989. 


362 


Railroads 


§§  150  (3)-152  (1) 


"The  same  is  true  as  to  the  case  of 
Birmingham  R.,  etc.»  Co.  v,  Brannon,  132 
Ala.  431,  31  So.  523,  5^;  and  the  court 
merely  says:  'To  say  the  least  it  would 
be  well  for  the  complaint  to  be  amended 
in  this  connection.'  In  the  case  of  Ala. 
Gt.  So.  R.  R,  Co.  V.  Fulton,  150  Ala.  300, 
43  So.  932,  while  the  court  remarks 
that  there  was  a  variance  between  the 
allegation  that  the  noises  were  made 
while  the  engine  was  approaching  the 
crossing,  and  the  proof  that  they  were 
not  made  until  after  it  had  passed  the 
crossing  and  was  returning  after  being 
reversed,  in  the  direction  of  the  plaintiff, 
yet  it  goes  on  to  place  the  decision  on 
other  grounds.  In  the  case  of  Alabama, 
etc.,  R.  Co.  V,  McWhorter,  156  Ala.  269, 
47  So.  84,  the  material  variance  was  be- 
tween alleging  that  the  intestate  was  in 
the  discharge  of  his  duty  and  the  proof 
placing  him  in  a  position  not  discharging 
his  duty.  Even  in  criminal  cases  there 
are  a  number  of  decisions  to  the  effect 
that  proof  of  killing  by  another  weapon 
of  substantially  the  same  kind  as  that  al- 
leged in  the  indictment  does  not  consti- 
tute a  variance.  Hull  v.  State,  79  Ala. 
32;  Turner  v.  State,  97  Ala.  57,  12  So. 
54;  Jones  v.  State,  137  Ala.  12,  34  So.  681; 
Taylor  v^  State,  148  Ala.  565,  42  So.  996. 
We  hold  that  there  was  not  such  a  vari- 
ance as  to  call  for  the  giving  of  the  gen- 
eral charge  in  favor  of  the  defendant." 
Alabama,  etc.,  R.  Co.  v.  McFarlin,  174 
Ala.  637,  56  So.  989,  991. 

Failure  of  plaintiff,  in  an  action  against 
a  railroad  company  for  injury  from  de- 
fendant's omission  to  keep  in  repair  an 
approach  to  its  tracks  at  a  public  road 
crossing,  to  prove  the  averment  of  the 
complaint  that  defendant  constructed  the 
approach,  is  immaterial,  it  being  defend- 
ant's duty  to  keep  it  in  repair  without  re- 
gard to  who  constructed  it.  Southern  Ry. 
Co.  V.  Morris,  43  So.  19,  149  Ala.  672. 

The  complaint  charging  wantonness 
consisting  in  a  failure  to  use  preventive 
means  on  discovery  of  plaintiff's  peril,  re- 
covery can  not  be  had  on  proof  of  wan- 
tonness consisting  in  running  a  train, 
without  proper  appliances  for  stopping  it, 
at  a  high  rate  of  speed,  over  a  crossing 
where  people  were  wont  to  pass  in  large 
numbers.  Burke  v,  Alabama  Midland  Ry. 
Co.,  26   So.  947,  124  Ala.  604. 


§  151.  Presumptiont  and  Burden  of 

Proof. 

Happening  of  Injury. — The  mere  injury 
of  a  person  or  property  at  a  public  cross- 
ing by  a  railroad  company  does  not  of 
itself  make  the  company  liable  therefor; 
the  doctrine  of  res  ipsa  loquitur  not  ap- 
plying. Weatherly  v.  Nashville,  C  &  St 
L.  Ry.,  51  So.  »59,  166  Ala.  575. 

Statutory  Provi8ions.-~Code,  §§  1699, 
1700,  defining  the  liability  of  a  railroad 
company  for  damages  resulting  to  persons 
or  to  stock  or  other  property  from  negli- 
gence as  being  identical,  do  not  throw 
the  burden  of  showing  a  compliance  with 
the  statutory  requirements  upon  the  com- 
pany in  an  action  to  recover  for  personal 
injuries.  Clements  v.  East  Tennessee,  V. 
&  G.  R.  Co.,  77  Ala.  533. 

Code  1896,  §  3443,  providing  that  a  rail- 
road company  is  liable  for  all  damages 
done  to  persons  or  to  stock  or  other 
property,  resulting  from  a  failure  to  com- 
ply with  the  statutes  requiring  certain 
signals  to  be  given  on  approaching  cross- 
ings, and  that,  when  any  person  or  stock 
is  miled  or  injured  or  other  property 
damaged  by  the  locomotive  or  cars  of 
any  railroad  at  any  crossing,  the  burden 
of  proof  in  any  suit  therefor  is  on  the 
railroad  company  to  show  compliance 
with  the  statutes,  and  that  there  was  no 
negligence  on  its  part  or  on  the  part  of 
its  agents,  is  applicable  in  an  action  by  a 
husband  for  injury  to  his  wife  and  per- 
sonal prpperty  in  a  crossing  accident,  as 
well  in  the  case  of  injury  to  her  person 
as  in  that  of  injury  to  the  property.  Bir- 
mingham Southern  Ry.  Co.  i\  Lintner, 
38   So.  363,  141   Ala.  420. 

Compliance  with  Statute.— Code  1876, 
§  1699,  exacting  certain  duties  from  those 
in  charge  of  a  train  approaching  public 
crossings,  imposes  upon  the  company  the 
burden  of  showing  a  compliance  with  its 
requirements  in  case  of  an  accident. 
South  &  N.  A.  R.  Co.  V,  Thompson,  62 
Ala.  494:  Mobile,  etc.,  R.  Co.  v.  Williams, 
53  Ala.  595,  cited  in  note  in  15  -L.  R.  A. 
428. 

§  158.  Admissibility  of  Evidence. 

§  159  (1)  In  General. 

Identification  of  Train. — Objection  to 
the  question  to  plantiff,  in  an  action  for 
collision  of  a   train  with   his  team  at   a 
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railroad  crossing,  as  to  whether  he  heard 
a  train  whistle  before  leaving  his  home, 
is  properly  overruled,  where  there  was 
testimony  tending  to  show  that  several 
trains  passed  about  that  time,  as  this 
might  serve  to  identify  the  trairi  which 
struck  the  team.  Southern  R.  Co.  r. 
Hobbs,  151  Ala.  335,  43  So.  844. 

Length  of  Time  Company  Had  Been 
Running  Traina. — Where,  in  an  action 
against  a  railway  company  for  injuries 
received  at  a  crossing,  it  was  competent 
to  show  the  locality  of  the  accident,  the 
conditions  making  the  crossing  danger- 
ous, and  a  knowledge  of  these  conditions 
on  the  part  of  the  company,  evidence 
showing  how  long  the  company  had  been 
running  trains  after  the  erection  of  a 
mill  near  the  track  from  the  platform  of 
which  plaintiff  ran  across  the  track  at  the 
time  of  the  accident,  was  admissible. 
Southern  R.  Co.  v,  Douglass,  39  So.  268, 
144  Ala.  351. 

Proximity  to  Croaaing  before  Team 
Changed  Gait — Objection  to  the  question 
asked  plaintiff,  in  an  action  for  collision 
of  a  train  with  a  team  at  a  crossing, 
*^How  close  to  the  crossing  did  your 
team  get,  in  a  slow  trot,  before  they 
changed  their  gait?"  is  properly  over- 
ruled; this  being  a  material  circumstance 
tending  to  show  whether,  as  claimed  by 
defendant,  plaintiff  drove  into  dangerous 
proximity  to  the  railroad  before  his  team 
became  frightened  and  unmanageable. 
Southern  R.  Co.  v.  Hobbs,  151  Ala.  335, 
43   So.   844. 

Place  at  Which  One  Could  Distinguish 
between  Defendant's  Tracks  and  Those 
of  Another  Company. — In  an  action  for 
intestate's  death  by  being  struck  by  de- 
fendant's train  at  a  street  crossing,  evi- 
dence as  to  whether  one  standing  where 
intestate  was  when  injured  could  distin- 
guish defendant's  tracks  from  those 
of  another  company  running  parallel 
thereto,  or  whether  the  lights  seemed  to 
make  one  track  look  like  the  other,  was 
not  admissible,  where  it  was  not  shown 
that  intestate  was  so  deceived.  Wcath- 
erly  v,  Nashville,  etc.,  Railway,  166  Ala. 
575,  51  So.  059. 

Bulletin  Tending  to  Show  Right  of 
Plainti£f  to  Be  at  Croaaing.— Plaintiff  was 
injured  while  attempting  to  cross  defend- 
ant's  track   to   take   a   train   at   a   street 


crossing  to  go  to  his  work  as  a  flagman 
for  defendant.  It  was  customary  for 
employees  of  defendant,  who  worked  at 
the  same  place  where  plaintiff  was  em- 
ployed, to  take  an  employees'  train  at 
this  crossing.  Held,  that  evidence  that 
a  bulletin  was  posted  naming  that  street 
crossing  as  one  of  the  places  at  which 
employees  took  a  train  for  that  place  was 
material,  as  tending  to  show  the  right  of 
plaintiff  to  be  at  the  crossing  on  the  oc- 
casion when  he  was  injured.  Louisville 
&  N.  R.  Co.  V.  Johnson,  50  So.  800,  162 
Ala.  665. 

§  159  (9)  Similar  Facta  and  Tranaactiona. 

In  an  action  for  injuries  caused  by  a 
defective  crossing,  testimony  of  a  witness 
that  he  had  come  near  having  a  similar 
accident  at  the  same  place  a  short  time 
before  was  competent,  as  tending  to 
show  an  unsafe  condition  of  the  cross- 
ing existing  at  the  time  of  the  accident. 
Southern  Ry.  Co.  v,  Posey,  26  So.  914, 
124  Ala.  486,  cited  in  note  in  32  L.  R.  A., 
N.  S.,  1112. 

Where,  in  an  action  against  a  railway 
company  for  injuries  received  at  a  cross- 
ing within  a  town,  a  witness,  testifying 
that  he  did  not  hear  the  whistle  blow  or 
the  bell  ring  at  the  time  of  the  accident, 
stated  on  cross-examination  that  he  was 
at  work  grading  lumber  from  a  mill  in 
operation,  it  was  not  error  to  permit  the 
witness  to  be  asked  on  redirect  examina- 
tion if,  prior  to  the  accident,  while  doing 
similar  work  while  the  mill  was  making 
the  same  noise,  he  had  heard  the  bell 
ring.  Southern  Ry.  Co.  r.  Douglass,  39 
So.  268,  144  Ala.  351. 

§  159   (3)   Conditions  after  and  Precau- 
tiona  againat   Recurrence  of  Injury. 

Evidence  in  a  railroad  crossing  colli- 
sion case  as  to  whether  the  engine  was 
brought  back  to  the  place  of  the  accident 
is  immaterial.  Southern  R.  Co.  v,  Hobbs, 
151  Ala.  335,  43  So.  844. 

In  an  action  against  a  railroad  for 
damages  resulting  from  a  defective  rail- 
road crossing,  evidence  that  the  crossing 
bad  been  repaired  by  the  railroad  two  or 
three  days  after  the  accident  was  inad- 
missible. Nashville,  C.  &  St.  L.  Ry.  v. 
Ragan,  52  So.  522,  167  Ala.  277. 
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I  159  (4)   Character  and  Detcription  of 
Crossing. 

Erection  of  Sign-Posts  at  Crossings. — 

Evidence  that  the  railroad  had  erected 
sign-posts  at  the  crossing  was  admissible 
as  a  recognition  of  its  public  character. 
Louisville  &  N.  R.  Co.  v.  Hubbard,  41 
So.  814,  148  Ala.  45. 

Frequency  with  Which  Crossing  Used. 
— In  an  action  for  intestate's  death  by 
being  struck  by  defendant's  engine  at  a 
public  street  crossing,  plaintiff  could 
show  the  extent  and  frequency  of  travel 
at  the  crossing  at  the  time  of  the  injury. 
Weathcrly  v,  Nashville,  C.  &  St.  U  Ry., 
51  So.  959.  166  Ala.  575. 

§    152    (5)    Defects   or    Obstructions    at 
Crossings. 

It  is  not  error  to  admit  in  evidence  the 
location  of  houses  and  cars  near  the 
crossing,  to  show  that  the  view  of  de- 
ceased was  obstructed,  and  the  obligation 
of  defendant  to  approach  the  crossing 
with  more  care  was  thereby  increased. 
Memphis  &  C.  R.  Co.  v.  Martin,  23  So. 
231,  117  Ala.  367. 

Opportunity  for  Obstruction. — In  an 
action  against  a  railway  company  for  kill- 
ing plaintiff's  intestate,  where  one  of  de- 
fendant's witnesses,  who  had  gone  to  the 
point  of  killing  on  a  switch  engine  and 
taken  observations  from  the  engine,  tes- 
tified as  to  the  conditions  and  surround- 
ings, and  that  the  engine  could  be  seen 
from  the  road,  it  was  proper  on  cross- 
examination  to  show  that  the  opportunity 
for  observation  was  as  good  for  the  en- 
gineer as  for  intestate.  Central  of  Geor- 
gia R.  Co.  V.  Hyatt,  43  So.  867,  151  Ala. 
355. 

§  152  (6)  Signals  from  Trains. 

On  an  issue  as  *to  whether  an  engine 
whistle  was  blown  just  prior  to  an  acci- 
dent, where  two  persons  testified  that 
they  heard  the  whistle,  and  that  one  of 
them  called  the  attention  of  the  other  to 
the  sound  at  the  time,  it  was  harmless 
error  to  reject  evidence  as  to  the  par- 
ticular words  used.  Woodward  Iron  Co. 
r.  Andrews,  21  So.  440,  114  Ala.  243. 

Testimony  as  to  what  kind  of  whistle 
was  blown  at  the  whistling  post  is  ad- 
missible  in   a   railroad   crossing  collision 


case.    Southern  R.  Co.  v,  Hobbs,  151  Ala. 
335,  43  So.  844. 

§  152  (7)  Rate  of  Speed. 

In  an  action  against  a  railroad  com- 
pany for  killing  a  person  at  a  crossing^ 
where  the  negligence  charged  is  the  run- 
ning of  a  train  over  a  crossing  at  a  high 
and  dangerous  rate  of  speed,  evidence 
that  the  street  in  the  vicinity  of  the 
crossing  was  populous,  and  that  a  large 
number  of  people  continuously  used  the 
crossing,  is  admissible.  Louisville  &  N. 
R.  Co.  V,  Orr,  26  So.  35,  121  Ala.  489. 

§  162  (8)  Contributory  Negligence. 

The  fact  that  one  injured  at  a  railroad 
crossing  was  not  driving  at  the  time  is 
proper  to  be  considered  in  determining 
whether  she  was  negligent  in  not  alight- 
ing from  the  wagon  and  going  forward 
to  see  if  a  train  was  approaching.  Kan- 
sas City.  M.  &  B.  R.  Co.  v.  Weeks,  34 
So.  16,  135  Ala.  C14. 

In  an  action  against  a  railroad  com- 
pany for  injuries  received  at  a  public 
crossing,  in  which  plaintiff  charges  that 
the  injuries  resulted  from  the  negligence 
of  defendant  in  ^  the  management  of  an 
engine  and  car,  and  that  its  employees  or 
servants,  recklessly,  wantonly,  or  inten- 
tionally ran  said  car  against  plaintiff,  a 
city  ordinance  providing  for  the  keeping 
of  a  watchman  at  the  crossing  was  ad- 
missible as  tending  to  show  that  plain- 
tiff had  a  right  to  look  to  him  to  warn 
her  of  danger,  and  thus  to  disprove  con- 
tributory negligence.  Birmingham  &  A. 
R.  Co.  z/.  Mattison,  52  So.  49,  166  Ala. 
602. 

Points  at  Which  Train  Could  Have- 
Been   Seen   Ha^   Plaintiff   Looked.— £vi- 

dence  to  show  at  what  points  the  train 
could  have  been  seen  if  plaintiff  had 
looked,  so  as  to  determine  whether  he 
might  not  have  avoided  the  collision  of 
a  train  with  his  team  at  a  railroad  cross- 
ing, is  admissible  under  either  phase  of 
of  the  testimony — that  in  support  of 
plaintiff's  theory  that  his  team  became 
frightened  and  unmanageable,  and  that 
in  support  of  defendant's  theory  that  the 
team  never  became  unmanageable,  but 
was  deliberately  and  carelessly  driven  to 
the  track  without   the  necessary  precau- 
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tions.      Southern    R.    Co.   v.    Hobbs,    151 
Ala.   335,  43   So.   844. 

§  158.  Sufficiency  of  Evidence. 

§  158  (1)  In  General. 

Evidence  Held  Sufficient. — Evidence 
examined  in  an  aetion  against  a  railway 
company  for  injuries  received  by  being 
struck  by  a  train  while  crossing  the  track, 
and  held  to  support  a  judgment  for  plain- 
tiff. Southern  Ry.  Co.  v.  Douglass,  39 
So.  268,  144  Ala.  351. 

Evidence  Held  Insufficient — In  an  ac- 
tion against  a  railroad  company  for  per- 
sonal injuries  from  plaintiffs  horse  run- 
ning into  a  telephohe  pole  after  becom- 
ing frightened  by  a  train  at  a  crossing, 
evidence  held  insufficient  to  show  negli- 
gence on  the  part  of  the  trainmen  in 
operating  the  train.  Central  of  Georgia 
Ry.  Co.  V.  Fuller,  51  So.  309,  164  Ala.  196. 

§  153  (8)  Place  of  Accident  and  Cause 
of  Injury. 
Evidence  examined,  and  held  to  show 
that  the  negligence  of  a  railroad  engi- 
neer in  failing  to  ring  his  bell  was  not 
the  proximate  cause  of  the  death  of 
plaintiffs  intestate,  struck  and  killed  by 
the  engine  while  walking  alongside  the 
track.  Bryant  v.  Southern  Ry.  Co.,  34 
So.  562,  137  Ala.  488. 

§  153  (8)   Contributory  Negligence. 

In  an  action  for  the  death  of  a  person 
struck  by  a  train  at  a  crossing,  evidence 
held  to  show  that  decedent  was  gruilty  of 
contributory  negligence,  precluding  a  re- 
covery, where  the  evidence  only  showed 
simple  negligence  of  the  trainmen. 
Tucker  r.  Atlanta  &  B.  A.  L.  Ry.,  51  So. 
949,   166  Ala.  564. 

Failure  to  Stop,  Look,  and  Listen. — In 
an  action  against  a  railroad  for  the  de- 
struction of  a  wagon  and  the  killing  of 
a  horse  by  a  collision,  evidence  held  to 
show  that  the  driver  was  guilty  of  con- 
tributory negligence  in  driving  upon  the 
track  without  first  stopping,  looking,  and 
listening  for  the  approach  of  a  train. 
Louisville  &  N.  R.  R.  Co.  v.  Pcarce,  39 
So.  72,  142  Ala,  680;  Georgia  Pac.  R.  Co. 
V,  Lee,  92  Ala.  262,  9  So.  230;  Central, 
etc.,  R.  Co.  V.  Freeman,  134  Ala.  354,  32 
So.  778;  Central,  etc.,  R.  Co.  v.  Forshee, 
125  Ala,  199,  27  So.  1006. 

Duty  Where  View  or  Hearing  Ob- 
structed.— Plaintiff  and  those  riding  with 


her  testified  they  stopped  about  50  feet 
from  a  crossing  to  listen  for  trains. 
They  could  not  see  along  the  track  at 
that  point,  on  account  of  bushes,  nor  un- 
til within  20  feet  of  it.  They  did  not 
stop  again.  The  approach  to  the  track 
was  steep  and  narrow.  Just  as  the  horses 
were  stepping  on  the  track,  the  train 
which  struck  them  was  seen  less  than 
200  feet  away.  Plaintiff  knew  a  train  was 
about  due.  Two  of  plaintiff's  sons  and  a 
nephew,  who  were  further  away,  testi- 
fied to  hearing  the  train  coming.  A  state- 
ment written  out  by  defendant's  agent, 
and  signed  by  plaintiff,  stated  that*  they 
did  not  stop  to  look  and  listen.  There 
was  some  evidence  that  the  agent  had 
perverted  what  was  told  him.  Verdict 
went  for  plaintiff.  Held  error  to  refuse 
a  new  trial.  Kansas  City,  M.  &  B.  R. 
Co.  V.  Weeks,  34  So.  16,  135  Ala.  614. 

§  153   (4)   Willful  or  Wanton  Acts  and 
Gross  Negligence. 

Where  defendant's  railroad  train  ran 
over  a  street  crossing  at  which  plaintiff 
was  injured  at  a  rate  of  speed  exceeding 
the  statutory  limit  fixed  by  a  city  ordi- 
nance, without  any  signal,  and  there  were 
circumstances  authorizing  the  jury  to  find 
th^t  the  engineer  saw  or  might  have  seen 
plaintiff  and  prevented  the  injury,  such 
facts  were  sufficient  to  justify  a  recovery 
for  an  alleged  willful  injury.  Central  of 
Georgia  Ry.  Co.  v.  Partridge,  34  So.  927, 
136  Ala.   5«7. 

,  In  an  action  against  a  railroad  com- 
pany for  the  willful  and  wanton  killing  of 
plaintiff's  intestate  by  a  train  running  at 
so  great  a  speed  that  it  could  not  be 
stopped  at  a  street  crossing  on  seeing 
plaintiffs  intestate  on  the  track,  the  court 
should  have  instructed  the  jury  to  find 
for  defendant,  where  the  plaintiff  did  not 
show  that  it  was  not  possible  to  have 
stopped  the  train  before  it  reached  the 
crossing.  Central  of  Georgia  Ry.  Co.  r, 
Forshee,  27  So.  1006,  125  Ala.   199. 

Where,  in  an  action  for  the  death  of 
one  run  over  at  a  railroad  crossing,  there 
is  evidence  that  deceased  was  on  the 
track  at  the  crossing  75  feet  in  front  of 
the  engine,  and  that  the  engineer  and 
fireman  were  looking  ahead,  and  it  is 
shown  that  both  of  them  could  have  seen 
him  until  the  engine  was  within  15  feet 
of  him,  if  he  was  on  the  side  of  the  track. 
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and  that  after  the  engine  had  attained 
that  proximity  to  him  the  engineer  could 
still  have  seen  him  until  the  engine  got 
within  >2  feet  of  him,  if  he  was  on  the 
right  side,  and  that,  if  he  was  on  the  left, 
the  fireman  could  have  seen  him  until 
the  engine  was  within  2  feet  of  him,  and, 
that  if  he  was  in  the  center  of  the  track, 
both  could  have  seen  him  until  the  en- 
gine was  within  8  feet  of  him,  and  that 
the  engine  could  have  been  stopped  in  5 
feet,  and  its  slow  motion  could  have  been 
reduced  in  2  feet,  it  was  proper-  to  re- 
fuse an  instruction  that,  if  the  jury  be- 
lieved the  evidence,  they  could  not  find 
that  those  in  charge  of  the  engine  wan- 
tonly ran  over  deceased.  Southern  Ry. 
Co.  V.  Shelton,  34  So.  194,  136  Ala.  191. 
Where,  in  an  action  for  injuries  at  a 
railroad  crossing,  it  was  claimed  that  the 
injury  was  willfully  inflicted,  the  fact 
that  it  was  not  shown  that  defendant's 
engineer  in  charge  of  the  train  which 
struck  plaintiff  had  knowledge  of  the 
conditions  at  the  crossing  did  not  pre- 
clude a  recovery,  since  it  would  be  pre- 
sumed that  the  railroad  company  in- 
formed the  engineer  of  all  the  perils  and 
dangers  incident  to  the  operation  of  the 
train.  Central  of  Georgia  Ry.  Co.  v. 
Partridge,  34  So.  927,  136  Ala.  587,  cited 
in  notes  in  21  L.  R.  A.,  N.  S.,  432,  433, 
440. 

§  154.  Question  for  Jury. 

§  154  (1)  In  General 

"In  Louisville,  etc.,  R.  Co.  v,  Webb, 
97  Ala.  308,  12  So.  374,  it  was  held,  that 
'when  it  is  shown  that  the  train  was  run 
at  a  greater  rate  of  speed  over  a  public 
crossing,  used  to  the  extent  the  evidence 
shows  the  present  one  was  used,  in  a 
populous  city,  than  is  permitted  by  a  city 
ordinance,  and  without  regard  to  the  reg- 
ulations adopted  by  the  city,  for  the  pro- 
tection of  persons  using  the  crossing  as 
a  public  thoroughfare,  and  in  violation  of 
the  statutes  of  the  state  regulating  the 
speed  and  signals  to  be  given  at  such 
places,  and  there  is  evidence  tending  to 
show  that  the  injury  resulted  therefrom, 
it  is  proper  and  necessary  to  submit  the 
fact  of  the  degree  of  negligence  to  the 
determination  of  the  jury.'"  Central, 
etc.,  R.  Co.  V,  Partridge,  136  Ala.  M7,  34 
So.    927,   928. 


§  154  (9)  Methods  of  Moving  Train. 

Where  a  train  which  had  just  cleared 
a  crossing  by  20  or  30  feet  was  reversed, 
and  could  have  been  at  a  stand  when 
plaintiff  started  over  the  crossing,  and 
then  started  back  and  struck  the  rear  of 
his  wagon,  whether  the  train  had  started 
back  when  the  crossing  was  attempted, 
and  plaintiff  knew  it,  held  for  the  jury. 
Louisville  &  N.  R.  Co.  v,  Davaner,  50 
So.   276,   162   Ala.   660. 

§  154  (3)  Rate  of  Speed. 

In  a  suit  for  injuries  to  a  traveler  at 
a  highway  crossing,  evidence  held  insuf- 
ficient to  present  a  question  for  the  jury 
as  to  negligence  in  the  rapid  speed  of  a 
train.  Southerh  Ry.  Co.  v,  Crawford,  51 
So.  340,  164  Ala.  178. 

§    154    (4)    Precautions    as    to    Persons 
Seen  at  or  Near  Crossing. 

In  an  action  for  injuries  at  a  crossing, 
it  was  a  question  for  the  jury  whether 
the  engineer  discovered  plaintiff  and  his 
team  in  a  perilous  position,  and  could 
have  stopped  the  train  in  time  to  avoid 
the  collision,  and  negligently  failed  so 
to  do.  Tuscaloosa  Belt  Ry.  Co.  v.  Fuller, 
45  So.  156,  153  Ala.  288. 

An  engineer  of  a  rapidly  moving  train 
approaching  a  street  crossing,  seeing 
plaintiffs  intestate  in  the  act  of  crossing 
the  track,  sounded  the  alarm  whistle  and 
applied  the  air  brakes,  but  failed  to  re- 
verse the  engine.  Intestate  was  struck 
and  killed  when  she  was  almost  across 
the  track,  and  when  a  second  more  of 
time  would  have  saved  her  life.  Held, 
that  the  failure  to  reverse  the  engine  was 
sufficient  to  warrant  the  jury  in  finding 
that  the  defendant  might  have  reduced 
the  speed  of  the  train  so  as  to  avoid  the 
collision,  and  to  warrant  the  court  in 
refusing  to  instruct  them  that,  if  they 
believed  the  evidence,  they  must  find  for 
defendant,  and  that  contributory  negli- 
gence of  intestate  was  a  defense  as  to 
such  negligence.  Central  of  Georgia  Ry. 
Co.  V.  Forshee,  27  So.  1006,  125  Ala.  199. 

§  154  (5)  Use  by  Person  Injured  of  De- 
fective Crossing. 

Whether  a  traveler  on  a  public  high- 
way was  guilty  of  negligence  in  attempt- 
ing to  cross  a  defective  railroad  cross- 
ing with  a  well-drilling  outfit,  or  in  the 
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manner  of  driving  the  outfit  over  the 
crossing,  held,  under  the  evidence,  for 
the  jury.  Nashville,  C.  &  St.  U  Ry.  v, 
Ragan,  52  So.  522.  167  Ala.  277. 

§  154  (6)  Duty  of  Perton  Injured  to  Stop, 
Look,  and  Listen. 

Whether  failure  to  stop,  look,  and  lis- 
ten before  attempting  to  cross  a  railroad 
track  was  contributory  negligence  held, 
under  the  evidence,  a  question  for  the 
jury.  Central,  etc.,  R.  Co.  v.  Hyatt,  151 
Ala.   355,  43  So.  867. 

In  an  action  against  a  railway  com- 
pany on  two  counts  for  negligently  kill- 
ing plaintiffs  intestate,  and  a  third  count 
for  intentional  killing,  defendant  set  up 
a  special  plea  of  contributory  negligence 
to  the  first  two  counts,  charging  that  the 
intestate  failed  to  stop,  look,  and  listen 
before  crossing  the  track,  which  said 
failure  was  the  proximate  cause  of  his 
death.  Plaintiff  joined  issue  without  rep- 
lication; but  defendant  did  not  prove  be- 
yond dispute  that  the  intestate's  failure 
to  stop,  look,  and  listen  was  the  proxi- 
mate cause  of  his  death,  while  plaintiffs 
evidence  sustained  his  first  two  counts. 
Held,  that  defendant  was-  not  entitled  to 
a  general  affirmative  charge,  notwith- 
standing plaintiff  did  not  set  up  reasons 
why  failure  to  stop,  look,  and  listen  were 
unnecessary,  since  defendant  did  not 
prove  its  special  plea  beyond  dispute. 
Central,  etc.,  R.  Co.  v.  Hyatt,  151  Ala. 
355,  43  So.  867. 

§  IM  (7)  Duty  to  Stop  or  to  Go  Ahead 
of  Vehicle  to  Look  and  Listen. 

In  an  action  for  damages  it  appeared 
that  plaintiff  had  driven  along  a  highway 
running  parallel  with  a  railway,  the  view 
of  which  was  obstructed  by  a  long  line 
of  cars  standing  on  a  side  track.  At  the 
point  where  the  cars  ended  the  highway 
crossed  the  tracks  at  right  angles.  After 
stopping  and  listening,  plaintiff  attempted 
to  drive  his  team  of  mules  across,  and 
they  were  killed  by  a  train  backing  on 
the  main  track  from  the  direction 
whence  he  came.  Held,  that  his  failure 
to  get  out  of  the  wagon  and  look  was 
not,  in  law,  contributory  negligence,  but 
this  was  a  question  for  the  jury,  under 
all  the  circumstances.  Georgia  Pac.  Ry. 
Co.  V.  Lee,  92  Ala.  262,  9  So.  230. 


I    IM   (8)    Reliance   on   Precautions   on 
Part   of    Railroad   Company. 

A  person  familiar  with  a  railway 
crossing,  and  knowing  that  engines  con- 
stantly pass  back  and  forth  over  the 
tracks  there,  is  guilty  of  such  contribu- 
tory negligence  as  to  preclude  his  re- 
covery when,  in  attempting  to  cross 
without  looking  to  the  right  or  the  left, 
he  is  struck  by  a  switch  engine  that  was 
plainly  visible  for  some  distance  before 
it  reached  the  crossing;  and  the  facts 
that  the  engine  was  moving  at  an  un- 
lawful rate  of  speed,  and  that  the  com- 
pany's watchman,  at  whom  plaintiff  was 
looking,  failed  to  warn  him,  but  sat  in- 
attentive to  plaintiff  or  the  approaching 
train,  do  not  so  neutralize  the  effect  of 
plaintiffs  contributory  negligence  as  to 
make  it  a  question  for  the  jury.  Louis- 
ville &  N.  R.  Co.  V.  Webb,  90  Ala.  185, 
8  So.  518. 

I  154  (•)  Acts  in  Bmergendes. 

Where  plaintiff  claimed  that,  in  at- 
tempting to  crbss  railroad  tracks  on  her 
bicycle,  she  narrowly  escaped  injury 
from  a  passing  train,  after  which  .she 
was  injured  by  a  switch  engine  on  an- 
other track,  there  being  evidence  from 
which  the  jury  might  have  found  that 
the  tracks  were  78  feet  apart,  and  that 
plaintiff  rode  her  wheel  against  the 
switch  engine,  the  question  whether  she 
had  been  subjected  to  so  sudden  and  im- 
minent a  danger  by  the  first  train  as  to 
deprive  a  person  of  ordinary  prudence 
of  the  capability  of  exercising  good 
judgment  should  have  been  submitted  to 
the  jury  without  giving  it  the  conclusive 
effect  of  relieving  plaintiff  from  contrib- 
utory negligence;  and  it  was,  therefore, 
error  to  instruct  that  contributory  neg- 
ligence would  not  be  chargeable  to 
plaintiff  if  defendant's  watchman  invited 
her  to  cross,  and  in  attempting  to  do  so 
it  became  suddenly  apparant  that  she 
was  in  danger  from  an  approaching  train, 
if  after  that  she  acted  wildly  and  under 
the  influence  of  fright  occasioned  by  the 
apparent  danger,  and  also  to  instruct 
that  if  she  was  crossing  defendant's 
track  by  invitation,  and  there  was  sud- 
den apparent  danger  confronting  her, 
and  she  acted  wildly,  she  would  not  be 
chargeable  with  contributory  negligence. 
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Louisville  &  N.  R.  Co.  v.  Stewart,  a» 
So.  562,  128  Ala.  313;  Woodward  Iron 
Co.  V.  Andrews,  114  Ala.  243,  21  So.  440; 
Holland  v.  Tennessee,  etc.,  R.  Co.,  91 
Ala.    444,    8    So.    524. 

§  154  (10)  Proximate  Cause  of  Injury. 

Whether  defendant's  wanton  negli- 
gence in  running  its  engine  at  a  crossing 
proximately  caused  intestate's  death  was 
for  the  jury.  Weatherly  v.  Nashville, 
etc.,  Railway,  166  Ala.  575,  51  So.  959. 

Whether  decedent's  failure  to  stop, 
look,  and  listen  before  attempting  to 
cross  the  defendant's  railroad  track  was 
the  proximate  cause  of  his  death  held, 
under  the  evidence,  a  question  for  the 
jury.  Central  of  Georgia  !Ry.  Co.  v,  Hy- 
att, 43   So.   867,   151   Ala.   355. 

§    154    (11)    Injury   Avoidable    Notwith- 
standing  Contributory   Negligence. 

In  an  action  against  a  railroad  com- 
pany for  death  in  a  crossing  accident, 
held,  under  the  evidence,  a  jury  question 
whether  the  engineer  discovered  deced- 
ent's peril  in  time  to  hav^  avoided  strik- 
ing him.  Louisville  &  N.  R.  Co.  r.  Cal- 
vert,   172   Ala.    597,   55    So.   812. 

§    154    (18)    Willful,    Wanton,   or   Gross 
Negligence. 

In  a  suit  against  a  railroad  company 
for  killing  a  pedestrian  on  its  track  in 
the  neighborhood  of  a  street  crossing, 
evidence  held  to  present  a  question  for 
the  jury  as  to  defendant's  willful  or 
wanton  negligence.  Louisville  &  N.  R. 
Co.  V.   Ratliffe,  51   So.  335,  164  Ala.  147. 

The  place  where  deceased  was  injured 
was  a  public  crossing  in  a  town,  which 
was  used  on  an  average  once  in  every 
10  minutes.  Testimony  as  to  rate  of 
speed  was  conflicting.  Held,  that  the 
question  whether  or  not  defendant  was 
guilty  of  wanton  injury  was  for  the  jury. 
Memphis  &  C.  R.  Co.  v,  Martin,  23  So. 
231,   117   Ala.   367. 

In  an  action  by  an  administrator 
against  a  railroad  company  to  recover 
damages  for  the  alleged  negligent  killing 
of  the  plaintifFs  intestate,  who  was  run 
over  by  one  of  the  defendant's  trains  at 
a  public  crossing,  where  the  testimony 
as  to  the  speed  df  the  train  was  in  con- 
flict, but  it  is  shown  that  the  accident 
occurred  at  a  public  crossing  of  the  de- 
fendant's track  in  a  town  of  500  inhabit^ 


ants,  and  that  the  people  crossed  at  that 
place  in  great  numbers,  which  facts  were 
known  to  the  servants  of  the  defendant 
who  were  in  charge  of  the  train,  these 
facts  do  not  constitute  wanton  negli- 
gence, as  matter  of  law;  but  the  ques- 
tion as  to  whether  they  constitute  wan- 
ton negligence  should  be  submitted  to 
the  jury  for  its  determination,  from  the 
consideration  of  such  evidence,  together 
with  the  further  evidence  tending  to 
show  that  the  defendant's  servants  were 
recklessly  indifferent  in  their  conduct  as 
to  the  intestate's  safety  after  they  dis- 
covered her  peril.  Memphis,  etc.,  R.  Co. 
t.   Martin,  30  So.  827,  131  Ala.  269. 

Intestate  was  killed  by  being  struck 
by  a  passenger  train  at  a  public  street 
crossing  at  about  8  o'clock  p.  m.  The 
railroad  track  curved  from  the  signal 
post  about  a  quarter  of  a  mile  from  the 
crossing  to  a  point  from  150  to  300  feet 
therefrom,  but  was  straight  from  there 
to  the  crossing.  The  train  was  running 
from  25  to  30  miles  an  hour  with  head- 
lights burning,  and  the  whistle  was 
blown  at  the  signal  post,  but  it  was  not 
shown  with  certainty  whether  bell  or 
whistle  signals  were  given,  or  brakes  ap* 
plied,  or  the  speed  slacked,  between  the 
signal  post  and  within  20  or  30  feet  of 
the  crossing,  but  at  that  point  the  steam 
was  shut  off,  brakes  applies,  and  the  dan- 
ger signals  given,  though  the  train  was 
not  stopped  until  after  passing  the  place 
of  injury  several  hundred  feet.  Intestate 
was  seen  standing  by  the  side  of  the 
track  just  as  the  danger  signals  were 
given.  There  was  a  building  on  either 
side  of  the  track  at  the  crossing,  and  at 
the  time  of  the  accident  there  was  much 
travel  over  it.  The  street  had  long  been 
much  used  by  the  public,  and  the  engi- 
neer in  charge  had  been  on  that  particu- 
lar run  for  some  time.  Held,  that  the 
question  of  whether  defendant  was  guilty 
of  wanton  negligence  in  running  over  in- 
testate was  for  the  jury.  Weatherly  v. 
Nashville,  C.  &  St.  L.  Ry.,  51  So.  959,  166 
Ala.  575. 

Whether  it  was  wanton  misconduct  to 
reverse  a  train  after  clearing  a  populous 
crossing  and  immediately  recross  it  giv- 
ing no  warning  or  signal  and  without 
first  ascertaining  that  the  crossing  was 
clear,    or    that   a    flagman  was  there  to 
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warn  persons,  held  for  the  jury.  Louis- 
ville, etc.,  R.  Co.  V.  Davaner,  162  Ala. 
660,  50  So.  276. 

Whether  there  was  wantonness  in  the 
backing  a  train  killing  a  person  on  a 
crossing  in  a  populous  district,  where, 
to  the  knowledge  of  the  conductor  and 
engineer,  persons  were  frequently  cross- 
ing, is  a  question  for  the  jury,  the  evi- 
dence as  to  speed  of  the  train  being  con- 
flicting, there  being  evidence  that  there 
were  no  signals  of  approach,  save  the 
waving  of  a  red  flag,  and  no  evidence  that 
the  meaning  thereof  was  known  or  made 
known  to  deceased,  or  was  known  by  the 
public  generally,  and  even  if  the  falling 
of  deceased  could  be  considered  an  effi- 
cient  intervening  cause;  the  evidence  as 
to  whether  he  fell  being  conflicting.  Ala- 
bama, etc.,  R.  Co.  V.  McFarlin,  174  Ala. 
637,  56  So.  989. 

Unlawful  Speed  at  Frequently  Used 
Street  Crossing  in  a  Populous  City. — 
Though  the  running  of  a  train  over  a 
public  crossing,  or  within  the  limits  of 
a  city,  at  a  prohibited  speed,  and  without 
giving  the  signals  required  by  statute  or 
ordinance,  amounts,  of  itself,  to  simple 
negligence,  it  may,  under  particular  cir- 
cumstances, be  gross  and  wanton  negli- 
gence, rendering  the  company  liable  for 
injuries  to  a  person  who  is  guilty  of  con- 
tributory negligence;  and  the  case  is  one 
for  the  jury,  where  the  injury  was  in- 
flicted at  a  frequently  used  street  cross- 
ing in  a  populous  city,  and  where  there 
is  some  evidence  that  the  train  was  back- 
ing at  the  rate  of  25  or  30  miles  an  hour, 
in  violation  of  an  ordinance  limiting  the 
speed  to  4  miles,  and  that  signals  were 
not  given  as  required  by  ordinance. 
Louisville  &  N.  R.  Co.  v.  Webb,  97  Ala. 
308,  12  So.  374. 

§  156.  —  Instructions. 
§  156  (1)  Form  and  Sufficiency  in  Gen- 
eral. 
Comfonnity  with  Evidence  as  to  Place 
of  Accident. — Where,  in  an  action  against 
a  railway  company  for  injuries  received 
at  a  crossing,  there  was  evidence  afford- 
ing an  inference  that  the  accident  occurred 
in  a  certain  town,  an  instruction  authoriz- 
ing a  recovery  if  the  accident  occurred  in 
the  town  was  not  objectionable,  as  not  be- 
ing based  on  evidence.  Southern  R.  Co. 
V.  Douglass,  39  So.  268,  144  Ala.  351. 


Invading  Province  of  Jury* — ^Where,  in 
an  action  against  a  railroad  company  for 
injuries  sustained  by  a  traveler  through 
a  collision  at  a  highway  crossing,  there 
was  evidence  authorizing  a  finding  that  the 
employees  in  charge  of  the  engine  were 
guilty  of  negligence  which  was  the  proxi- 
mate cause  of  the  injury,  an  instruction 
that  if  the  engine  had  on  headlights  burn- 
ing brightly,  and  its  speed  did  not  exceed 
four  miles  an  hour,  and  if  the  engineer, 
on  discovering  that  plaintiff  attempted  to 
cross  the  track,  did  all  that  could  have 
been  done  to  stop  the  engine,  then  defend- 
ant was  not  liable,  was  erroneous,  as  with-  ^ 
drawing  from  the  jury  the  evidence  tend- 
ing to  show  negligence.  Scholze  v.  Sloss- 
Sheflield  Steel  &  Iron  Co.,  35  So.  321,  138 
Ala.  339. 

§   155    (2)   Confomdty  to  Pleading  and 
Issues. 

In  an  action  against  a  railway  company 
for  the  killing  of  plaintifFs  intestate  in  a 
crossing  accident,  instructions  seeking  to 
defeat  a  recovery  on  negligence,  not 
covered  by  defendant's  pleadings,  are 
properly  refused.  Central,  etc.,  R.  Co.  v. 
Hyatt,  151  Ala.  355,  43   So.  867. 

In  an  action  against  a  railroad  company 
for  injuries  to  plaintiff's  horse  at  a  cross- 
ing, instructions  that  if  the  jury  believed 
that  plaintiff  iby  his  own  act  of  negligence 
proximately  contributed  to  the  injury  of 
the  horse,  etc.,  he  could  not  recover,  were 
properly  refused  as  not  postulating  any 
acts  of  negligence  averred  in  the  pleas. 
Louisville  &  N.  R.  Co.  v.  Hubbard,  41  So. 
814,  148  Ala.  45. 

§    155    (3)    Defects   and    Obstructions   at 
Crossings. 

An  instruction  that,  if  the  crossing  was 
maintained  in  such  a  manner  as  not  to 
"unnecessarily"  impair  the  usefulness  of 
the  public  road  or  interfere  with  the  safe 
enjoyment  of  the  road,  defendant  was  not 
liable,  was  misleading  in  the  use  of  the 
word  "unnecessarily"  in  the  place  of  the 
word  ''materially."  Louisville  &  N.  R.  Co. 
r.  Hubbard,  41  So.  814,  148  Ala,  45. 

§155  (4)  Signals  from  Trains  or  Cars. 

Under  Code,  par.  1699,  requiring  an 
engineer  to  blow  the  whistle  or  ring  the 
bell  before  reaching  public  crossings,  a 
charge  that  it  is  his  duty  to  blow  the  whis* 
tie,  omitting  the  alternative  to  ring  the 
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bell,  is  erroneous.  East  Tennessee,  V. 
&  G.  R.  Co.  V,  Deaver,  79  Ala.  2f\^,  cited 
in  note  in  2.1  L.  R.  A.  723. 

§  155  (5)  Precautions  as  to  Persons  Seen 
at  or  Near  Crossing. 

In  an  action  against  a  railroad  company 
for  the  death  of  a  child  at  a  crossing,  it  is 
proper  to  refuse  an  instruction  asked  by 
defendant,  which  predicates  the  freedom 
of  defendant  from  liability  on  the  inability 
of  the  engineer  to  stop  the  train  in 
time  to  prevent  the  accident,  if  dece- 
,  dent  suddenly  ran  on  the  track  in  front 
of  the  engine,  where  the  question  as 
to  whether  the  speed  of  the  train  might 
have  been  diminished  after  discovering 
decedent's  peril  was  clearly  within  the 
issues,  as  the  instruction  asked  ignores 
such  questions.  Louisville  &  N.  R.  Co. 
v.  Robinson,  37  So.  431,  141  Ala.  825.  See 
also.  Central,  etc.,  R.  Co.  v,  Forshee,  125 
Ala.  199,  27  So.  1006;  Louisville,  etc.,  R. 
Co.  V.  Orr,  121  Ala.  489,  26  So.  35. 

§  155  (6)  Contributory  Negligence. 

Where  plaintiff  was  injured  by  a  switch 
engine  while  she  was  attempting  to  cross 
a  railroad  track  on  her  bicycle,  and  she 
claimed  that  just  before  the  injury  she 
had  narrowly  escaped  being  run  down  by 
a  passenger  train  on  another  track,  it  was 
^  not  error  to  instruct  that  the  jury  must 
consider  all  the  circumstances  at  the  time 
and  immediately  before  the  injury,  in  de- 
termining what  would  be  reasonable  and 
prudent.  Louisville  &  N.  R.  Co.  v,  Stew- 
art, 29  So.  562,  128  Ala.  313. 

In  an  action  against  a  railroad  for  in- 
juries from  being  struck  by  a  switch  engine 
while  attempting  to  cross  the  track,  a  re- 
quested charge  that  if  the  jury  believed 
that  plaintiff,  by  looking  and  listening, 
could  have  discovered  the  approach  of  the 
engine  in  time  to  have  gotten  out  of  the 
way  before  being  struck,  then  plaintiff  was 
negligent,  was  properly  refused,  on  the 
ground  that  it  would  make  necessary  such 
conduct  on  the  part  of  plaintiff  as  would 
have  assured  his  discovery  of  the  ap- 
proaching engine  in  order  to  acquit  him- 
self of  negligence.  Louisville,  etc.,  R.  Co. 
V,  Johnson,  162  Ala.  665,  50  So.  300. 

Abstract  and  Irrelevant  Charge. — In  an 
action  against  a  railroad  company  for  in- 
juries to  plaintiff's  mule  and  wagon  at  a 
street  crossing  in  a  city,  instructions  that 


the  measure  of  plaintiff's  duty  was  the 
same  as  in  the  case  of  any  railroad  in  the 
streets  of  the  city;  and  that  the  right  to 
run  a  railroad  in  the  street,  Vhen  lawfully 
acquired,  is  an  exclusive  right  to  run  its 
cars,  except  at  crossings,  subject  only  to 
the  right  of  the  public  to  use  the  same 
when  not  in  use  by  the  railroad  company 
— are  properly  refused  as  abstract  and  ir- 
relevant. Highland  Ave.  &  B.  R.  Co.  v.* 
Sampson,  91  Ala.  560,  8  So.  778. 

Use  of  Defective  Croscing. — In  an  action 
against  a  railroad  for  damages  to  a  well- 
drilling  outfit,  caused  by  a  defective  rail- 
road crossing,  an  instruction  that,  if  the 
use  of  the  crossing  at  the  time  by  such  an 
outfit  was  an  extraordinary  use  of  the 
crossing,  plaintiff  could  not  presume  that 
the  crossing  was  in  a  safe  condition,  but 
he  must  first  ascertain  whether  it  was  safe, 
and  if  he  failed  to  do  so  the  verdict  must 
be  for  defendant,  was  properly  refused, 
as  requiring  too  high  a  degree  of  care  on 
the  part  of  plaintiff.  Nashville,  C.  &  St. 
L.  R.  V,  Ragan,  52  So.  522,  167  Ala.  277. 

§  155  (7)  Reliance  on  Precautions  on  Part 
of  Railroad  Company. 

Where  plaintiff  testified  that  defendant's 
flagman  signaled  for  her  to  cross  the  rail- 
road tracks  on  which  she  was  injured,  an 
instruction  that  a  bicycler  must,  under  all 
"ordinary  circumstances,"  be  treated  as 
subject  to  the  same  rules  as  a  pedestrain, 
and  that  he  must  stop,  look,  and*  listen, 
was  erroneous,  as  the  term  "ordinary  cir- 
cumstances" might  have  been  understood 
to  include  the  giving  of  signals  to  cross 
tracks,  which,  in  the  absence  of  apparent 
danger,  might  absolve  both  pedestrain  and 
bicycler  from  looking  and  listening.  Louis- 
ville &  N.  R.  Co.  V,  Stewart,  29  So.  562,  128 
Ala.  313. 

§  155  (8)  Proximate  Cause  of  Injury. 

In  an  action  against  a  railway  company 
for  killing  plaintiff's  intestate,  an  instruc- 
tion that,  unless  the  killing  of  intestate 
was  occasioned  solely  by  the  negligence 
or  improper  conduct  of  the  defendant, 
plaintiff  could  not  recover,  was  properly 
refused,  since  negligence  of  defendant  may- 
have  been  the  proximate  cause,  without 
being  the  sole  cause.  Central  of  Georgia 
R.  Co.  V.  Hyatt,  43  So.  867,  151  Ala.  355. 

An  instruction  that,  if  the  jury  find  for 
plaintiff,  they  can  only  award  him  nomi- 
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nal  damages,  unless  they  believe  that  his 
injury  was  proximately  caused  by  the 
wanton  or  intentional*  negligence  of  de- 
fendant, was  properly  refused,  because 
it  excluded  plaintiff  from  his  right  to  re- 
cover compensatory  damages  if  the  jury 
foun<i  that  defendant's  servants  weie 
negligent  after  discovery  of  plaintiffs 
peril  and  his  injury  proximately  resulted 
therefrom,  provided  it  was  also  found  that 
plaintiff  was  also  not  guilty  of  contribu- 
tory negligence.  Louisville  &  N.  R.  Co. 
V,  Johnson,  50  So.  300.  162  Ala.  065. 

An  instruction,  in  an  action  against  a 
railway  company  for  injuries  received  at 
a  crossing,  that,  if  the  whistle  was  not 
blown  or  the  bell  rung  while  the  train 
passed  through  the  town  in  which  the  ac- 
cident occurred,  and  the  "injury  resulted 
from  such  failure  to  blow  the  whistle  or 
ring  the  bell,"  plaintiff  was  entitled  to  re- 
cover, was  not  objectionable  for  failing 
to  charge  that  the  negligence  oemplained 
of  must  have  proximately  caused  the  in- 
jury, where  there  was  no  evidence  of  any 
,  intervening  cause  between  the  negligence 
and  the  resulting  injury.  Southern  R.  Co. 
V.  Douglass,  39  So.  268,  144  Ala.  351. 

§  166  (9)  Injury  Avoidable  Notwithstand- 
ing Contributory  Negligence. 

In  an  action  for  the  death  of  one  killed 
at  a  railroad  crossing,  the  court  instructed 
that,  if  the  crossing  had  been  closed,  the 
verdict  must  be  for  defendant,  unless  the 
employee  wAo  caused  the  train  to  be  set 
in  motion  knew  that  his  conduct  would 
prdbably  result  in  injury,  and  thai  there 
could  be  no  verdict  for  plaintiff  unless  the 
servants  in  charge  of  the  train  intention- 
ally, wantonly,  or  willfully  caused  it  to 
be  backed  against  decedent.  Held,  that 
the  instructions  were  erroneous  as  ignor- 
ing the  doctrine  of  'iast  clear  chance." 
which  some  of  the  evidence  tended  to  es- 
tablished. Stanford  v.  St.  Louis  &  S.  F. 
R,  iCo.,  50  So.   110,  163  Ala.  210. 

In  ah  action  against  a  railroad  company 
for  injuries  to  plaintiff's  mule  and  vvagon 
at  a  street  crossing  in  a  city,  an  instruc- 
tion that  if  defendant  was  running  the 
engine  at  a  speed  prohibited  by  law,  and 
plaintiff  used  due  diligence  after  discover- 
ing his  peril,  he  can  recover,  though  he 
failed  to  stop  and  listen,  is  erroneous,  since 
he  would  not  be  entitled  to  recover  if  de-, 


tendant,  after  discovering  the  danger, 
could  not  have  avoided  the  injury.  High- 
land Ave.  &  B.  R.  Co.  v,  Sampson,  91  Ala. 
560,  8  So.  778. 

§  166  (10)  WiUiul,  Wanton,  or  Grou  Neg- 
ligence, and  Unauthorized  Acts  of 
Employees. 

In  an  action  against  a  railway  company 
for  willfully  killing  plaintiff's  intestate, 
instructions  seeking  to  set  up  contribu- 
tory negligence  are  properly  refused.  Cen- 
tral, etc.,  R.  Co.  V.  Hyatt,  151  Ala.  355,  43 
So.  867. 

An  instruction  that,  if  the  jury  believe 
the  evidence,  they  can  not  find  from  it 
that  defendant  was  guilty  of  wanton  or 
intentional  negligence,  was  properly  re- 
fused, as  the  wanton  or  intentional  mis- 
conduct under  the  evidence  was  attribu- 
table, not  to  defendant,  but  to  its  servants 
or  agents,  and  aLso  because  the  evidence 
tended  to  show  that  the  engineer  saw 
plaintiff  in  a  position  of  peril,  and  either 
negligently  omitted  to  perform  his  duty 
or  else  wantonly  or  intentionally  caused 
or  allowed  his  engine  to  strike  plaintiff. 
Louisville,  etc.,  R.  Co.  v.  Johnson,  162  Ala. 
665,  50  So.  300. 

In  an  action  against  a  railroad  company 
for  injury  to  a  team  at  a  crossing,  where 
the  evidence  shows  no  more  than  that  de- 
fendant's servants  failed  to  give  the  sig- 
nals required  by  statute,  it  is  error  to  sub- 
mit to  the  jury  the  question  of  wanton 
negligence  and  willful  injury.  Alabama 
C  S.  R.  Co.  t/.  Linn,  103  Ala.  134,  15  So. 
508. 

A  requested  instruction  by  defendant  in 
an  action  for  wanton  injury  of  a  person 
at  a  crossing  by  a  train  held  bad  in  omit- 
ting reference  to  how  the  train  approached 
the  crossing.  Alabama  Great  Soiitherr  R. 
Co.  V.  McFarlin,   174  Ala.  637,  56  So.  989. 

The  requested  instruction  in  an  action 
for  wantonly  backing  a  train  onto  one  at 
a  crossing  that  the  verdict  should  be  for 
defendant  if  the  train  was  moving  at  a 
speed  of  from  three  to  eighteen  miles  an 
hour,  the  red  flag  was  being  waived  by  the 
crossing  watchman,  the  conductor  was 
walking  in  front  of  or  at  the  side  and  near 
the  front  end  of  the  car  first  reaching  the 
crossing,  and  deceased  went  on  the  track 
in  front  of  and  in  dangerous  proximity  to 
said  car,  and  the  conductor,  as  soon  as  he 


372 


Raiuioads 


§§  155  (10)-158  (2) 


realized  deceased's  danger,  called  to  himf 
and  gave  the  engineer  the  stop  signal,  and 
the  engineer  immediately  used  all  known 
means  to  stop  the  train,  is  bad,  in  not 
stating  what  was  meant  by  the  waving 
of  the  red  flag,  or  whether  it  was  under- 
stood by  intestate  or  the  public,  or 
whether  the  calling  of  the  conductor  to 
deceased  was  at  such  a  distance,  or  under 
such  circumstances,  as  to  be  heard  by  de- 
ceased. Alabama,  etc.,  R.  Co.  v,  McFar- 
lin,  174  Ala.  637,  56  So.  989. 

§  156. Appeal  and  Error. 

Though  an  instruction,  under  Code, 
par.  1699,  requiring  an  engncer  to  blow 
the  whistle  or  ring  the  bell  before  reach- 
ing public  crossings,  which  charges  that 
it  is  the  engineer's  duty  to  blow  the  whis- 
tle, but  omits  the  alternative  of  ringing 
the  'bell,  is  erroneous,  the  error  is  harm- 
less when  it  appears  that  the  bell  was  not 
rung  at  any  time.  East  Tennessee,  V.  & 
G.  R.  iCo.  V.  Deaver,  79  Ala.  216. 

(G)     INJURIES    TO     PERSONS    ON 
OR  NEAR  TRACKS. 

§  '107.  Right  to  Go  on  or  Near  Track. 

§  158. In  General, 

•§  168  (1)  In  General. 

A  person  who,  while  walking  along  a 
path  at  the  side  of  a  railroad  track,  was 
killed  at  a  point  not  at  a  crossing  or  in 
a  street,  was  a  trespasser.  Martin  v. 
Union  Springs  &  N.  Ry.  Co.,  50  So.  8^7, 
163  Ala.  215;  Haley  v.  Kansas  City,  etc., 
R.  Co.,  113  Ala.  640,  21  So.  357;  Birm- 
ingham, etc.,  R.  Co.  z;.  Fox,  167  Ala. 
28(1,  52  So.  889;  Birmingham  R.,  etc., 
Co.  V.  Jones,  153  Ala.  157,  45  So.  177; 
Louisville,  etc.,  R.  Co.  v.  Black,  89  Ala. 
313,  8  So.  246;  Memphis,  etc.,  R.  Co.  v. 
Womack,  84  Ala.  149,  4  So.  618;  Car- 
rington  v.  Louisville,  etc.,  R.  Co.,  88 
Ala.  472,  6  So.  910. 

Lingering  on  Track. — A  person  may  be- 
come a  trespasser  by  lingering  on  the 
tracks  of  a  place  where  he  has  a  right  of 
crossing.  Birmingham  R.,  etc.,  Co.  v. 
Jones,   153  Ala.  157,  45  So.  177. 

Crossing  Track  beneath  or  between 
Connected  Cars.— One,  whether  adult 
or  child,  who  attempts  to  cross  a  rail- 
road track  beneath  or  between  con- 
nected cars,  when  he  has  no  right  to 
cross,    is    a    trespasser,    especially    where 


the  point  of  crossing  is  not  a  public 
highway.  Southern  Ry.  Co.  v,  Bennc- 
field,  172  Ala.  588,  55  So.  252;  Nashville, 
etc.,  R.  Co.  V,  Harris,  142  Ala.  249,  37 
So.  79'4;  Highland  Ave.,  etc.,  R.  Co.  v. 
Robbins,  124  Ala.  113,  27  So.  422;  Gads- 
den, etc.,  R.  Co.  V.  Julian,  133  Ala.  371, 
32  So.  135;  Jefferson  v,  Birmingham  R., 
etc.,  Co.,  116  Ala.  294,  22  So.  546. 

After  Ejection  from  Train. — One  who 

is  wrongfully  ejected  from  a  train  has 
no  right  to  travel  on  the  railroad  tracks 
if  there  is  any  other  safe  and  conven- 
ient route.  Verner  v.  Alabama  G.  S.  R. 
Co.,  103  Ala.  574,  15  So.  872. 

§  108  (2)  Tracks  on  or  Crossing  Streets 
or  HighwajTS. 

One  is  not  necessarily  a  trespasser 
because  on  a  railroad  track,  if  at  the 
point  the  track  is  in  or  on  a  public  high- 
way. Republic  Iron  &  S'teel  Co.  v. 
White,  50-  So.  141,  163  Ala.  187;  Birm- 
ingham, etc.,  R.  Co.  V.  Fox,  167  Ala.  281, 
52   So.   »89. 

In  an  action  for  the  death  of  a  person 
walking  on  a  railroad  track,  where  the 
track  was  defendant's  main  line,  and  it 
did  not  appear  that  it  was  in  a  public 
street,  and  so  incorporated  with  it  as  to 
form  part  of  the  roadway  itself,  de- 
ceased was  a  trespasser.  Louisville, 
etc.,  R.  Co.  V.  Hairston,  97  Ala.  351,  12 
So.  299.  See  also  Leak  v.  Georgia  Pac. 
R.  Co..  90  Ala.  161,  8  So.  245;  Louis- 
ville, etc.,  R.  Co.  V.  Webb,  90  Ala.  185,  8 
So.  518;  Louisville,  etc.,  R.  Co.  v.  Craw- 
ford, 89  Ala.  240,  8  So.  243;  Savannah, 
etc.,  R.  Co.  V.  Meadows,  9*5  Ala.  137,  10 
So.  141;  Glass  v.  Memphis,  etc.,  R.  Co., 
94  Ala.  581,  10  So.  215. 

One  walking  along  a  spur  track  laid 
on  the  surface  of  a  public  alley,  but 'not 
imbedded  so  as  to  become  part  of  the 
roadway,  is  a  trespasser;  and  the  rail- 
road owes  him  no  duty  except  to  avoid 
injuring  him,  if  possible,  after  his  pres- 
ence is  discovered.  Montgomery's  Ex'rs 
V.  Alabama  G.  S.  R.  Co.,  97  Ala.  305,  12 
So.   170. 

In  that  part  of  a  street  iff  which  a 
railroad  track  is  laid  subject  to  the  re- 
ciprocal duty  of  being  diligent  to  avoid 
probable  danger,  the  public  has  a  right 
to  use  the  whole  of  the  street  or  high- 
way, and   the   railroad   company   has   the 


§§  158  (2)-161 


Railroads 


373 


right  to  operate  its  trains.  Southern  Ry. 
Co.  V.  Crenshaw,  34  So.  913,  136  Ala. 
673;  Highland  Ave.,  etc.,  R.  Co.  v.  Rob- 
bins,  1^  Ala.  113,  27  So.  422, 


§  158. 


Customary  Use  of  Track. 


As  to  evidence,  see  post,  "Customary 
Use  of  Track,"  §  197  (2). 

The  mere  fact  that  a  railroad  track  is 
frequently  used  by  pedestrians  does  not, 
standing  alone,  show  that  the  railroad 
company  is  informed  of  that  use.  South- 
ern Ry.  Co.  V,  Stewart,  51  So.  324,  164 
Ala.  171. 

A  person  who  goes  on  a  railroad 
track,  though  in  accordance  with  the 
custom  of  those  living  near  it,  to  walk 
on  it,  without  objection  from  the  rail- 
road company,  is  a  trespasser.  Louis- 
ville &  N.  R.  Co.  V,  Mitchell,  32  So.  735, 
134  Ala.  261. 

"As  to  persons  walking  on  or  cross- 
ing a  railroad  track,  it  is  held  that  'the 
mere  fact  that  persons  livi;ig  in  the 
neighborhood  of  a  railroad  track  have 
become  accustomed  to  use  it  to  walk 
upon  (or  across)  without  any  objection 
on  the  part  of  the  railroad  company, 
does  not  in  any  manner  alter  or  charge 
the  duty  of  the  railroad  company  to 
such  persons.  They  are  simply*  tres- 
passers, (Glass  V.  Memphis,  etc.,  R. 
Co.,  94  Ala.  581,  ID  So.  215,  217);  and 
'one  who  is  injured  in  consequence  of 
being  negligently  on  a  railroad  track 
can  not  recover  unless  the  railroad  em- 
ployees are  guilty  of  such  gross  negli- 
gence or  recklessness  as  amounts  to 
wantonness  or  Intention  to  inflict  the  in- 
jury; and  that  this  wantonness  and  in- 
tention to  do  wrong  can  never  be  im- 
puted to  them,  unless  they  actually 
know  (not  merely  ought  to  know)  the 
perilous  position  of  the  person  on  the 
track,  and  with  such  knowledge,  fail  to 
resort  to  every  reasonable  effort  to  avert 
disastrous  consequences.  And  this  doc- 
trine applies  to  densely  populated  neigh- 
borhoods in  the  country,  and  to  the 
streets  of  a  town  or  city,  as  to  the  soli- 
tudes of  the  plains  or  forest.'  Nave  v, 
Alabama,  etc.,  R.  Co.,  96  Ala.  264,  11  So. 
391;  Central,  etc.,  R.  Co.  v.  Lamb,  124 
Ala.  172,  26  So.  969;  Highland  Ave.,  etc., 
R.  Co.  V.  Robbins,  124  Ala.  113,  27  So. 
422;  Louisville,  etc.,  R.  Co.  v.  Crawford, 


89  Ala.  240,  8  So.  243;  Central,  etc.,  R. 
Co.  V.  Forshee,  125  Ala.  199,  27  So. 
1006."  Louisville,  etc.,  R.  Co.  v.  Mitchell, 
134  Ala.  261,  32  So.  735,  737. 

Ordinarily  the  mere  acquiescence  by  a 
railroad  in  the  use  by  the  public  of  its 
right  of  way  does  not  amount  to  per- 
mission, and  the  public  using  the  way 
are  trespassers.  Alabama  Oeat  South- 
ern R.  Co.  V.  Godfrey,  47  So.  185,  156 
Ala.  202.  See  also,  Memphisi  etc.,  R.  Co. 
V.  Womack,  84  Ala.  149,  4  So.  618;  Mem- 
phis, etc.,  R.  Co.  V.  Lyons,  62  Ala.  71, 
74;  Mizzell  v.  Southern  R.  Co.,  132  Ala. 
504,  31  So.  86;  Savannah,  etc.,  R.  Co.  v. 
Meadows,  95  Ala.  137,  10  So.  141;  Ver- 
ner  v.  Alabama,  etc.,  R  Co.,  103  Ala. 
574,  15  So.  872;  Montgomery  v.  Ala- 
bama, etc.,  R.  Co.,  97  Ala.  305,  12  So. 
170. 

§  160.  Care  Required  in  General. 

The  law  demands  of  railroad  compa- 
nies, and  their  servants,  only  that  de- 
gree of  diligence  which  very  careful 
and  prudent  persons  take  of  their  own 
affairs;  infallibility  is  not  required  or 
expected.  Cook  v.  Central  R.,  etc.,  Co., 
67  Ala.  533. 

A  railroad  company  is  not  liable  for 
injury  to  a  person  walking  on  its  tracks 
unless  its  agents  are  guilty  of  willful 
wrong  or  wanton  negligence.  Verner  v. 
Alabama  G.  S.  R.  Co.,  103  Ala.  574,  15 
So.  ft72,  cited  in  note  in  8  L.  R.  A.,  N. 
S.,  1069. 

§  161.  Care  Required  as  to  Licenses. 

See  post,  "Willful,  Wanton,  or  Gross 
Negligence,"  §  200  (5). 

Where  the  many  servants  of  a  lumber 
company  which  had  a  private  spur  track 
continually  crossed  the  track  in  the  per- 
formance of  their  master's  business,  the 
railroad  company  is  bound  to  exercise  a 
high  degree  of  care  and  to  anticipate 
their  presence  on  the  tracks.  Louis- 
ville, elc,  R.  Co.  V.  Williams,  18»  Ala. 
138,   62   So.   679. 

Wanton  or  Willfnl  Injury.  —  A  rail- 
road company  is  liable  to  a  licensee 
only  for  injuries  caused  by  its  wanton 
.or  willful  injury.  Mobile,  etc.,  R.  Co.  v. 
Smith,  153  Ala.  127,  45  So.  67.  See  also, 
Lawrence  v.  Kaul  Lumber  Co.,  171  Ala. 
800,  55   So.   111.     See   post,   "Willful   or 
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Wanton  Acts  and   Gross   Negligence,"  § 

"We  apprehend  the  true  rule  to  be  as 
applicable  to  this  case,  as  has  been  fre- 
quently announced  by  this  court,  that  to 
the  implication  of  willfulness  or  wan- 
tonness or  reckless  indifference  to  prob- 
able consequences  it  is  essential  that  the 
act  done  or  omitted  should  be  done  or 
omitted  with  a  knowledge  and  present 
consciousness  that  injury  would  proba- 
bly result;  and  this  consciousness  is  not 
to  be  implied  from  mere  knowledge  of 
the  elements  of  the  dangerous  situation 
— for  this  the  party  charged  may  have 
and  yet  act  only  negligently  and  inad- 
vertently in  respect  of  the  peril — but  it 
must  be  shown,  either  positively  or  in- 
ferentially,  that  he  willfully  or  wantonly 
or  with  reckless  indifference  failed  to 
discharge  the  duty  resting  upon  him,  or 
that  he  was  at  the  time  conscious  that 
his  -conduct  would  probably  result  in  dis- 
aster. Louisville,  etc.,  R.  Co.  v.  Brown, 
121  Ala.  221,  25  So.  609.  When  the  act 
is  done  or  omitted  to  be  done,  under 
circumstances  and  conditions  known  to 
the  person,  that  his  conduct  is  likely  to 
or  probably  will  result  in  injury,  and 
through  reckless  indifference  to  conse- 
quences he  consciously  and  intentionally 
does  a  wrongful  act  or  omits  an  act,  the 
injury  may  be  said  to  be  wantonly  in- 
fljcted.  Memphis,  etc.,  R.  Co.  v.  Martin, 
117  Ala.  3d7,  23  So.  231,  and  dases  there 
cited.  Indeed,  with  respect  to  the  ques- 
tion of  wantonness  vel  non,  this  case  is 
clearly  in  the  category  of  that  class  of 
cases  which  have  been  frequently  re- 
viewed by  this  court,  when  the  injury 
was  inflicted  at  a  public  crossing  in  a 
populous  city  when  it  was  likely  that 
travelers  were  in  the  act  of  crossing  and 
a  tram  of  cars  were  voluntarily  and  un- 
necessarily rushed  over  the  crossing  at 
a  rapid  rate  of  speed,  etc.  In  such  cases 
it  has  never  been  deemed  essential  to  a 
recovery  for  wantonness  that  the  plain- 
tiff's presence  upon  the  crossing  be  ac- 
tually known  to  those  operating  the 
train.  If  the  conditions — that  is,  likeli- 
hood of  peril  to  the  safety  of  passers-by 
— were  known  to  the  person  in  cont^o^ 
of  the  train,  and  through  reckless  indif- 
ference to  consequences  he  consciqusly 
and  intentionally  caused  the  train  to  run 


over  the  crossing  at  a  reckless  rate  of 
speed,  this  has  been  uniformly  held  to 
amount  to  wantonness.  Louisville,  etc, 
R.  Co.  V.  ^yebb,  97  Ala.  3D8,  \Z  So.  374; 
Birmingham  R.,  etc.,  Co.  v.  Baker,  131 
Ala.  507,  31  So.  61g;  Highland  Ave.,  etc, 
R.  Co.  V,  Robbins,  124  Ala.  113,  27  So 
422;  Southern  R.  Co.  v.  Crenshaw,  131 
Ala.  573,  34  So.  913;  Haley  v,  Kansii] 
City,  etc.,  R.  Co.,  113  Ala.  640,  21  Sa 
&57."  Mobile,  etc.,  R.  Co.  v.  Smith,  Ui 
Ala.  127,  45  So.  57,  58. 

§  168.  Care  Required  as  to  Trespaiien. 

§  168  (1)  In  General.  i 

The  law  imposes    no    duty    on  a  rail- 
way   company    to    keep    a    lookout  tor 
trespassers  in  the  operation  of  its  trains. ' 
Southern  R.  Co.  r.  Stewart,  153  Ala.  133. 
45    So.    51;    Birmingham    R.,   etc.,   Co.  r. 
Jones,-  153   Ala.    157,   45    So.    177;   Mem- 
phis,   etc.,    R.    Co.   V,    Womack,    W   Ala 
149,   4   So.   61»;    Georgia   Pac.    R.   Co.  : 
Blanton,  84  Ala.   154,  4  So.  ^21;   Bcntley 
V.  Georgia 'Pac.  R.  Co.,  86  Ala.  4W  6  So 
37;    Glass   v.   Memphis,   etc.,    R.    Co.,  M 
Ala.   581,   10   So.   215;   Nave   v,   Alabama, 
etc.,  R.  Co.,  96  Ala.  264,  11  So.  391;  Ha- 
ley V.  Kansas  City,  etc.,  R.  Co.,  113  .\la. 
640,  21   So.  357;   Central,  etc.,   R.  Co.  i. 
Blackmon,  169  Ala.  304,  53  So.  805;  .At- 
kinson V.  Kelley,  8  Ala.  App.  571,  62  So. 
441;    Johnson    v.    Birmingham     R.,    etc, 
Co.,   149   Ala.   529,  43    So.   33;    Martin  t. 
Union  Springs,  etc.,  R.  Co.,  163  Ala.  215,  M) 
So.   897;    Weatherly    v.    Nashville,    etc., 
Railway,  166  Ala.  575,  51  So.  959;  South- 
ern  R.   Co.  V.  Stewart,  164  Ala.   171,  51 
So.  324,  cited  in  note  in  41  L.  R.  A.,  N. 
S.,  266. 

A  trespasser  was  lying  down  on  the 
railroad  track,  and  the  engrineer  and 
A  reman  saw  him  80  or  90  yards  from 
where  he  was  struck  by  the  train.  Thcr« 
was  nothing  to  show  that  the  train  coul<i 
have  been  stopped  in  time  to  have  save^ 
him,  or  that  the  operators  did  not  at 
tempt  to  stop  it  as  soon  as  they  discov 
ered  his  position.  Held,  that  the  rail 
road  as  a  matter  of  law  was  not  liable 
Southern  Ry.  Co.  v.  GuUatt,  43  So.  677 
150  Ala.  318. 

A  railroad  only  owed  to  a  trespassei 
killed  while  walking  along  the  track,  tb( 
duty  not  to  have  injured  him  after  dis 
covering     his     peril.     Martin    v.      Unioi 
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Springs  &  N.  Ry.  Co.,  50  So.  897,  163 
Ala,  215;  Gadsden,  etc.,  R.  Co.  v,  Julian, 
^33  Ala.  371,  32  So.  135;  Georgia  Pac.  R. 
Co.  V.  Ross,  100  Ala.  490,  14  So.  282; 
Enstey  R.  Co.  v.  Chewning,  93  Ala.  24,  9 
So.  458,  cited  in  note  in  41  L.  R.  A.,  N. 
S.,  274;  Southern  R.  Co.  v.  Stewart,  153 
.  Ala.  133,  45  So.  51,  cited  in  note  in  41 
U  R.  A.,  N.  S.,  266;  Whitehead  v.  St. 
Lrouis,  etc.,  R.  Co,  179  Ala.  314,  60  So. 
930;  Southern  R.  Co.  v.  Stewart,  164 
Ala.  171,  51  So.  324;  Rice  v.  Southern  R. 
Co.,  175  Ala.  69,  56  So.  587;  Central, 
etc.,  R.  Co.  V.  Blackmon,  169  Ala.  304, 
53  So.  805;  Southern  R.  Co.  v.  Gullatt, 
150  Ala.  318,  43  So.  577;  Southern  R.  Co. 
V,  Bush,  122  Ala.  470,  26  So.  168. 

There  can  be  no  recovery  for  an  in- 
jury to  a  trespasser  except  in  case  of 
willful  or  wanton  misconduct.  South- 
ern R.  Co.  V,  Stewart,  153  Ala.  133,  45 
So.  51;  Whitehead  v.  St.  Louis,  etc.,  R. 
Co.,  179  Ala.  314,  60  So.  930;  Rice  v. 
Southern  R.  Co.,  175  Ala.  69,  56  So.  587; 
Weatherly  v.  Nashville,  etc..  Railway, 
166  Ala.  575,  51  So.  959;  Bentley  v, 
Qeorgia  Pac.  R.  Co.,  86  Ala.  484,  6  So. 
37;  Central  R.,  etc.,  Co.  v.  Vaughan,  93 
Ala.  309,  9  So.  468;  Glass  v.  Memphis, 
etc.,  R.  Co.,  94  Ala.  581,  10  So.  215; 
Nave  V,  Alabama,  etc.,  R.  Co.,  96  Ala. 
264,  11  So.  391;  Haley  v.  Kansas  City, 
etc.,  R.  Co.,  113  Ala.  640,  21  So.  357, 
360;  Atkinson  v.  Kelley,  8  Ala.  App.  571, 
62  So.  441;  Johnson  v.  Birmingham  R., 
etc.,  Co.,  149  Ala.  529,  43  So.  33;  Frazer 
V,  South,  etc.,  R.  Co.,  81  Ala.  185,  1  So. 
85;  Georgia  Pac.  R.  Co.  v,  Blanton,  84 
Ala.  154,  4  So.  621,  622.  See  post,  "Will- 
ful and  Wanton  Acts  or  Gross  Negli- 
gence," §  191. 

"In  Nave  v.  Alabama,  etc.,  R.  Co.,  96 
Ala.  264,  11  So.  391,  quoting  from  Glass 
V.  Memphis,  etc.,  R.  Co.,  94  Ala.  581,^  10 
So.  215,  it  was  said:  'One  wh«  is  in- 
jured in  consequence  of  being  negli- 
gently on  a  railroad  track  can  not  re- 
cover, unless  the  railroad  employees  are 
guilty  of  such  gross  negligence  or  reck- 
lessness as  amounts  to  wantonness  or 
an  intention  to  inflict  the  injury;  and 
that  this  wantonness  or  intention  to  do 
wrong,  can  never  be  imputed  to  them, 
unless  they  actually  know  (not  merely 
ought  to  know)  the  perilous  position  of 
the  person  on  the-  track,  and  with  such 


knowledge,,  fail  to  resort  to  every  rea- 
sonable effort  to  avert  disastrous  conse- 
quences. And  this  doctrine  -applies  as 
well  to  densely  populated  neighbor- 
hoods in  the  country,  and  to  the  streets 
of  a  town  or  city,  as  to  the  solitude  of 
the  plains  or  forest.*  The  doctrine  thus 
stated,  it  was  further  said,  'must  be 
taken  in  connection  With,  and  as  limited 
in  the  case  of  Georgia  Pac.  R.  Co.  v. 
Lee,  92  Ala.  262,  9  So.  230,  234,  to  the 
effect,  "that  to  run  a  train  at  a  high  rate 
of  speed,  and  without  signals  of  ap- 
proach, at  a  point  where  the  trainmen 
have  reason  to  believe  there  are  persons 
in  exposed  positions  on  the  track,  as 
over  an  unguarded  crossing  in  a  popu- 
lous district  of  a  city,  or  where  the  pub- 
lic are  wont  to  pass  on  the  track  with 
such  frequency  and  in  such  numbers, — 
facts  known  to  those  in  charge  of  the 
train — as  that  they  will  be  held  to  a 
knowledge  of  the  probable  consequences 
of  maintaining  great  speed  without 
warnings,  so  as  to  impute  to  them  reck- 
less indifference  in  respect  thereto, 
would  render  their  employer  liable  for 
injuries  resulting  therefiom,  notwith- 
standing there  was  negligence  on  the 
part  of  those  injured,  and  no  fault  on 
the  part  of  the  servants  seeing  the  dan- 
ger."'" Haley  v.  Kansas  City,  etc.,  R. 
Co.,  113  Ala.  640,  21  So.  357,  360;  Bir- 
mingham R.,  etc.,  Co.  V.  Jones,  153  Ala. 
157,  45  So.   177. 

Where  decedent  goes  upon  defend- 
ant's track  without  its  sanction,  and  at- 
tempts to  walk  over  a  high  trestle,  but 
when  iliidway  across  is  struck  by  a  train 
and  killed,  decedent  is  a  trespasser,  and 
defendant  is  only  liable  for  gross  negli- 
gence or  carelessness  on  the  part  of  its 
employees  amounting  to  wantonness  or 
an  intention  to  inflict  injury.  Glass  v. 
Memphis  &  C.  R.  Co.,  94  Ala.  581,  10 
So   215. 

§  162  (2)  Children. 

"'A  child,  as  well  as  an  adult,  may  be 
a  trespasser;  and  ordinarily  a  railroad 
company  is  under  no  more  obligation  to 
keep  a  lookout  for  children  who,  without 
enticement  for  which  it  is  responsible,  may 
go  on  the  track  at  a  place  they  have  no 
right  to  b^,  than  to  look  out  for  adults.' 
Gadsden,  etc.,  R.  Co.  v,  Julian,  133  Ala. 
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371,  32  So.  135;  Highland  Ave.,  etc.,  R. 
Co.  V.  Robbins,  124  Ala.  113,  Zl  So.  422; 
Alabama,  etc.,  R.  Co^  r.  Moorcr,  116 
Ala.  642,  22  So.  900."  '  Southern  R.  Co. 
V.  Forrister,  158  Ala.  477,  48  So.  69,  71; 
Central,  etc.,  R.  Co.  v.  Chambers,  183 
Ala.  155,  62  So.  724;  Nashville,  etc.,  R. 
Co.  V.  Harris,  142  Ala.  249,  37  So.  704; 
Chambers  v.  Miller,  •  etc.,  R.  Co.,  143  Ala. 
255,  39  So.  170;  and  cases  there  referred 
to;  Alabama,  etc.,  R.  Co.  v,  Moorer,  116 
Ala.  642,  22  So.  900;  JcflFerson  v.  Bir- 
mingham R.,  etc.,  Co.,  116  Ala.  294,  22 
So.  546;  Southern  R.  Co.  v.  Bush,  122 
Ala.  470,  2M  So.  16®;  Birmingham  Ri, 
etc.,  Co.  V,  Jones,  153  Ala.  157,  45  So. 
177,  179. 

A  railroad  company  is  no  more  bound 
to  keep  its  premises  safe  for  children 
who  are  trespassers  than  it  is  to  keep 
them  safe  for  adults.  Alabama  G.  S.  R. 
Co.  V.  Moorer,  22  So.  900,  116  Ala.  642. 

In  Nashville,  etc.,  R.  Co.  v,  Harris, 
142  Ala.  240,  37  So.  794  the  injured  child 
was  only  19  months  old.  She  wandered 
on  the  track  as  if  to  cross,  but  changed 
her  course  and  turned  up  the  track. 
The  court  held  that  the  subsequent 
course  made  her  a  trespasser,  notwith- 
standing her  tender  age,  ''and,  being  a 
trespasser,  the  defendant  owed  her  no 
duty,  other  than  to  resort  to  all  reason- 
able means  to  avoid  injuring  her  after 
it,  i.  e.,  its  servants,  became  aware  of 
her  presence  and  peril."  Southern  R. 
Co.  V.  Bennefield,  172  Ala.  588,  55  So. 
252,   254. 

''It  was  said  in  Jefferson  v.  Birming- 
ham R.,  etc.,  Co.,  116  Ala.  294,  22  So. 
546,  that:  'Ordinarily  a  man  who  is  us- 
ing his  property  in  a  public  place  is  not 
obliged  to  employ  a  special  guard  to 
protect  it  from  intrusion  of  children, 
merely  because  an  intruding  child  may 
be  injured  by  it.  We  have  all  seen  a 
boy  climb  up  behind  a  chaise  or  other 
vehicle  for  the  purpose  of  stealing  a 
ride,  sometimes  incurring  a  good  deal 
of  risk.  It  has  never  been  supposed 
that  it  was  the  duty  of  the  owner  of 
such  a  vehicle  to  keep  an  outrider  on 
purpose  to  drive  such  boys  away,  and 
that,  if  he  does  not,  he  is  liable  to  pay 
any  one  who  is  injured  while  thus  steal- 
ing a  ride.  In  such  a  case  no  duty  of 
care   is   incurred.' "     Southern   R.    Co.   v. 


Bennefield,  172  Ala    588,  55  So.  252,  254. 

"In  the  same  case,  the  court,  quoting 
from  3  Elliott  on  Railroads,  §  1250,  had 
this  to  say:  'We  believe  the  true  rtik 
to  be  that,  although  the  age  of  a  child 
may  be  important  in  determining  the 
question  of  contributory  negligence,  or 
the  duty  of  the  company  after  discov- 
ering him,  the  company  is,  in  a  general 
way,  no  more  bound  to  keep  its  prem- 
ises safe  for  children  who  are  trespass- 
ers, or  bare  licensees,  not  invited  or  en- 
ticed by  it,  than  it  is  to  keep  them  safe 
for  adults.  Jefferson  v,  Birmingham  It, 
etc.,  Co.,  116  Ala.  294,  22  So.  546,  54& 
And  see  Chambers  v.  Miller,  etc.,  R-  Co, 
143  Ala.  255,  39  So.  170."  Southern  R. 
Co.  V,  Bennefield,  172  Ala.  588,  55  Sa 
252,  254. 

Where  a  child,  six  years  old,  was  i 
trespasser  on  a  railroad  track  when  it 
was  killed  by  a  train,  the  railroad  com- 
pany and  its  servants  owed  it  only  the 
duty  it  owed  other  trespassers  under 
similar  conditions,  considering  the  fact 
of  its  age  and  condition,  and  that  it  wis 
apparently  asleep  on  the  track  at  tlie 
time  of  the  injury.  Southern  R.  Co.  r. 
Smith,  173  Ala.  697,  55  So.  913;  Gcorgii 
Pac.  R.  Co.  V.  Blanton,  84  Ala.  154.  4 
So.  621;  Alabama,  etc.,  R.  Co.  v.  Moorer, 
116  Ala.  642,  22  So.  900;  Highland  Ave., 
etc.,  R.  Co.  V,  Robbins,  124  Ala.  113,  2:1 
So.  422;  Gadsden,  etc.,  R.  Co.  v.  Julian, 
133  Ala.  371,  32  So.   135. 

A  child  lying  down  on  a  railroad 
track  between  the  rails,  with  his  foot 
over  a  rail,  is  a  trespasser.  Southero 
Ry.   Co.   V.   Smith,   50   So.    390,    163  Ala. 

174. 


§   168.   Frightening 
road. 


Near   Rail 


§  163  (1)  In  General. 

Duty  to  Allay  Fright. — Where  plain 
was  driving  near  defendant's  railroa 
upon  a  thoroughfare  which  was  not 
public  highway,  it  was  the  duty  of  de 
fendant's  servants  in  charge  of  a  trai 
the  movements  and  sounds  of  which  ha 
frightened  plaintiff's  mule,  to  use  ever^ 
means  at  hand  which  a  man  of  ordina 
prudence  would  have  used  to  allay 
fright  of  the  animal,  after  becomin, 
aware   that   it   was   frightened.      Alaba 
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Great  Southern  R.  Co.  v.  Fulton,  39  So. 
282,  144  Ala.  332. 

Mail  Crane. — A  railroad  company 
which  erects  a  mail  crane  in  or  near  a 
highway,  which,  from  its  appearance 
when  a  mail  bag  is  hung  on  it,  is  calcu- 
lated to  frighten  a  horse  of  ordinary  gen- 
tleness, driven  in  the  highway,  and  does 
so,  injuring  the  driver,  is  liable  for  neg- 
ligence. Cleghorn  v.  Western  Ry.  of 
Alabama,  33  So.  10,  134  Ala.  601. 

§  168  (ft)  By  Noise,  or  Escape  of  Steam. 

Unusual  Noises. — Where  the  operatives 
of  a  train  have  knowledge  that  a  person 
driving  a  vehicle  is  near  the  track,  they 
are  guilty  of  negligence,  if  they  cause 
the  engine  to  make  unusual  noises  cal- 
culated to  frighten  an  animal  of  ordinary 
gentleness.  Alabama  Great  Southern  R. 
Co.  V.  Fulton,  39  So.  282,   144  Ala.  33«. 

Unusual  Noises  Incident  to  Operation 
of  Trains. — Where  plaintiff  was  injured 
b^  his  mule  becoming  frightened  at  the 
noises  made  by  defendant's  locomotive, 
while  passing  near  a  highway,  proof  of 
mere  want  of  necessity  for  the  noises, 
without  more,  was  not  sufficient  to  show 
negligence,  since  railroad  companies  are 
entitled  to  make  all  usual  noises  incident 
to  the  operation  of  their  trlins,  and  neg- 
ligence can  not  be  predicated  on  such 
noises  unless  they  were  unnecessary  and 
the  noises  or  the  movement  of  the  train 
were  recklessly  or  wantonly  made  or 
done  after  discovering  plaintiff's  peril,  or 
were  made  or  done  with  the  intention  of 
frightening  the  animal.  Alabama  Consol. 
Coal,  etc.,  Co.  v,  Cowden,  175  Ala.  108, 
56  So.  984. 

Steam  Allowed  to  Escape  in  Order  to 
Slow  up. — Where  the  steam  is  allowed  to 
escape  from  an  engine  in  order  to  slow 
up,  as  is  necessary,  to  make  a  sharp 
curve  in  the  track,  and  a  mule  driven  on 
a  road  running  parallel  thereto  is  fright- 
ened thereby,  and  runs  away,  the  rail- 
road company  is  not  liable.  Oxford 
Lake  Line  v.  Steadham,  101  Ala.  376, 
13  So.  553,  cited  in  note  in  23  L.  R.  A., 
N.   S.,  947. 

§  164.  Defects  in  Roadbed  or  Tracks. 

A  railroad  company  whose  tracks  are 
constructed  in  a  public  street  must,  in- 
dependent of  statute  or  contract,  use 
reasonable   care    and    diligence    to  keep 


the  street  occupied  by  its  tracks, 
including  the  part  related  to  the  sup- 
port of  the  rails,  free  from  pitfalls  and 
danger  to  the  traveling  public.  St. 
Louis,  etc.,  R.  Co.  v.  Jamar,  182  Ala. 
5«4,  62  So.  701;  Montgomery  St.  R.  Co. 
V.  Smith,  146  Ala.  463,  39  So.  757. 

Maintenance  of  Street — A  railroad 
company,  whose  tracks  are  constructed 
in  a  public  street,  is  only  obligated  to 
restore  and  to  repair,  and  not  to  im- 
prove, the  street  covered  by  its  tracks. 
St.  Louis,  etc.,  R.  Co.  v.  Jamar,  182  Ala. 
554,  62  So.  701. 

Liability  for  Failure  to  Repair  Streets. 

— A  railroad  company  is  liable  to  a 
traveler  in  a  public  street  injured  as  a 
proximate  consequence  of  its  negligence 
m  failing  to  keep  the  part  of  a  public 
street  occupied  by  its  tracks,  in  a  proper 
condition.  St.  Louis,  etc.,  R.  Co.  v,  Ja- 
mar, 182  Ala.  554,  62  So.  701. 

Injury  to  Pedestrian  on  Part  of  Street 
Not  Occupied  by  Tracks. — Defendant 
railroad  company  was  not  liable  for  in- 
juries to  a  pedestrian  from  a  fall  into 
a  drain  across  the  street  along  which  its 
tracks  were  laid,  where  he  was  not  walk- 
ing on  that  part  of  the  street  occupied 
by  the  tracks.  St.  Louis,  etc.,  R.  Co.  v, 
Jamar,  182  Ala.  554,  62  So.  701.' 

§  160.  Derailment  of  Trains. 

Under  Code  1896,  §  34^1,  requiring 
trains  to  stop  at  railroad  crossings,  and 
section  3443,  making  railroads  liable  for 
all  damage  resulting  from  failure  to 
comply  with  any  of  the  three  preceding 
sections,  failure  of  a  railroad  company 
to  stop  a  tram  at  a  crossing,  whereby  a 
train  on  the  intersecting  track  is  struck 
and  overturned,  so  as  to  kill  a  person 
walking  by  the  side  of  the  intersecting 
track,  is  negligence  as  to  such  person. 
Southern  Ry.  Co.  v,  Williams,  38  So. 
1013,  143  Ala.  212. 

§   168.  Articles  Projecting   from  Trains. 

Where  a  person  at  a  public  crossing 
was  struck  by  a  projection  from  a  car 
in  a  train  operated  without  signals  or 
lookout,  the  trainmen  were  negligent. 
Northern  Alabama  Ry.  Co.  v.  Counts, 
51   So.  938,   166  Ala.   550. 

§  167.  Mode  of  Rmining  Trains  or  Cars. 

To   render   a    railroad   company   liable 
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to  a  plaintiff  who  was  struck  by  cars 
shunted  upon  a  private  spur  track,  it  is 
not  necessary  that  the  public  should 
ordinarily  have  used  the  track  or  that 
the  servants  of  the  railroad  company 
should  have  discovered  plaintiff's  peril. 
Louisville,  etc.,  R.  Co.  v,  Williams,  183 
Ala.   138,  62  So.  679. 

While  flying  switches  are  not  negli- 
gence per  se,  yet,  where  the  servants  of 
a  railroad  company  shoved  cars,  with- 
out warning, '  upon  the  spur  track  of  a 
lumber  company  over  which  the  servants 
of  the  lumber  company  were  constantly 
passing,  and  the  track  was  so  obstructed 
by  lumber  that  those  crossing  could  not 
see  approaching  cars,  the  railroad  com- 
pany was  guilty  of  negligence  as  a  mat- 
ter of  law.  Louisville,  etc.,  R.  Co.  v, 
Williams.  183  Ala.   138,  62  So.  679. 

§  168.  Signals  and  Lookouts, 

As  to  validity  of  regulation,  see  ante, 
"Signals  and  Lookouts,"  §  92.  As  to 
willful  or  wanton  and  gross  negligence, 
see  post,  "Rate  of  Speed,  and  Signals, 
Lights,  and  Lookouts,"  §  191  (2).  As  to 
evidence,  see  post,  "Signals  and  Look- 
outs," §  197  (4). 


§  169. 


In  General. 


Duty  to  Give  Signals  in  Absence  of 
Statute. — In  the  absence  of  statutory  re- 
quirements, the  engineer  of  a  railroad 
company  is  under  no  obligation  to  blow 
the  whistle  on  approaching  villages,  or 
other  collections  of  houses,  adjacent  to 
the  track.  Carrington  v.  Louisville  &  N. 
R.  Co.  88  Ala.  472,  6  So.  91D. 

Necessity  of  Warnings  «When  Train 
Moving  Backward. — The  duty  of  an  en- 
gineer under  Code  1896,  §  3440,  to  sound 
warnings  on  moving  a  locomotive  in  a 
village  applies  to  movements  backward 
as  well  as  forward.  Southern  Ry.  Co.  v. 
Shipp,  53  So.  150,  169  Ala.  327. 

Duty  to  Maintain  Lookout. — Where  a 
railroad  runs  through  a  thickly  populated 
locality,  where  persons  are  in  the  habit 
of  crossing  in  such  numbers  and  with 
such  frequency  that  the  trainmen  have 
reason  to  believe  tha<t  there  are  persons 
in  exposed  positions  on  the  track,  the 
trainmen  must  keep  a  lookout  to  avoid 
injury.  Southern  Ry.  Co.  v.  Smith,  50  So. 
S90,   163   Ala.    174;   Duncan   v,   St.   Louis 


&  S.  F.  R.  Co.,  44  So.  418,  152  Ala.  118; 
South,  etc.,  R.  Co.  v.  Sullivan,  59  Ala. 
272;  Savannah,  etc.,  R.  Co.  v.  Shearer, 
58  Ala.  672;  South,  etc.,  R.  Co.  v,  Don- 
ovan, 84  Ala.  141,  4  So.  142;  Georgia 
Pac.  R.  Co.  V.  Blanton,  84  Ala.  U4,  4  So. 
621;  Frazer  v.  South,  etc.,  R.  Co.,  81 
Ala.  185,  1  So.  85 

"While  the  track  of  a  railroad  can  not 
be  converted  into  a  road  for  ordinary 
travel,  and  the  mere  usage  or  custom  of 
crossing  the  track  at  any  particular 
point  does  not  give  rise  to  the  duty  to 
keep  a  lookout,  yet,  as  said  in  Savannah, 
etc.,  R.  Co.  V.  Meadows,  95  Ala.  137,  10 
So. ^141,  142:  'When  a  railroad  track 
runs  through  parts  of  a  city,  town,  or 
village  which  are  thickly  populated,  and 
where  the  demands  of  trade  and  public 
intercourse  necessitates  the  frequent 
crossing  of  the  track,  it  is  the  duty  of 
those  operating  an  engine  along  the 
track  in  such  places  to  keep  a  lookout. 
This  duty  to  keep  a  lookout  for  persons 
is  not  specially  imposed  by  statute,  but 
arises  from  the  likelihood  that  in  such 
places  there  are  persons  on  the  track, 
and  the  bounden  duty  to  duly  guard 
against  inflicting  death  or  injury  in 
places  and  under  circumstances  where 
it  is  likely  that  injury  may  result  unless 
care  be  observed.  The  duty  arises 
when  the  circumstances  exist  which  call 
for  its  exercise  ♦  ♦  ♦  and  when  they 
are  known  to  those  operating  the  train.' 
Nave  V,  Alabama,  etc.,  R.  Co.,  96  Ala. 
264,  11  So.  391;  Louisville,  etc.,  R.  Co.  r. 
Mitchell,  134  Ala.  261,  32  So.  735;  Ha- 
ley V,  Kansas  City,  etc.,  R.  Co.,  113  Ala. 
640,  21  So.  357."  Duncan  v.  St.  Louis, 
etc.,  R.  Co.,  152  Ala.  118,,  44  So.  418, 
421. 

"The  duty  of  lookout  is  commensu- 
rate with  the  probable  occurrence  of  ob- 
structions and  other  dangers,  and 
arises,  as  to  human  beings  not  being 
passengers,  when  the  train  is  approach- 
ing a  public  crossing,  or  passing  through 
the  streets  of  a  city,  town,  or  village. 
The  duty  also  exists  as  to  live  stock, 
which,  by  their  habits  and  experience, 
furnish  reason  of  apprehension  of  ob- 
struction; the  owner  not  being  regarded 
as  a  trespasser.  Alabama,  etc.,  R.  Co.  v. 
Jones,  71  Ala.  487."  Frazer  v.  South, 
etc.,  R.  Co.,  81  Ala.  IM,  1  So.  8«,  87. 
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§  170. Violatkmt  of  Statutes  or  Or* 

dinances. 

'  It  is  negligence  for  a  railroad  com- 
pany to  run  a  train  within  the  limits  of 
a  city  or  town  without  the  ringing  of  a 
bell  or  blowing  a  whistle  at  short  inter- 
vals, as  required  by  Code,  §  3440.  Pe- 
ters V.  Southern  Ry.  Co.,  33  So.  382,  135 
Ala.  533. 

Where  the  engineer's  negligence  con- 
sisted in  failing  to  sound  the  whistle  or 
ring  the  bell  of  his  engine  while  moving 
through  the  village,  as  required  by  Code, 
§  1144,  and  he  was  guilty  of  no  intent  to 
injure  deceased,  who  was  walking  on 
the  track,  it  is  error  to  refuse  to  charge 
that,  "if  the  jury  believe  the  evidence  in 
this  case,  they  will  find  a  verdict  for  de- 
fendant." Louisville  &  N.  R.  Co.  v. 
Hairston,  97  Ala.  351,  12  So.  299. 

§   171.  Persons  Entitled  to  Benefit 

of  Signals  and  Lookouta. 

The  rule  that  trainmen  need  not  keep 
a  lookout  for  a  trespasser  on  the  track 
applies  to  children  and  adults.  South- 
ern Ry.  Co.  V,  Smith,  50  So.  390,  103  Ala. 
174. 

Code  1896,  §  3440,  requiring  warnings 
to  be  sounded  by  locomotives  moving 
within  villages,  fixed  a  duty  to  a  parent 
and  child  who  attempted  to  walk  along 
a  path  crossing  tracks  to  a  depot  in  a 
village.  Southern  R.  Co.  v,  Shipp,  53 
So.  150,  169  Ala.  327. 

Trespassers. — An -engineer  is  not  bound 
to  keep  a  lookout  for  a  trespasser  whom 
he  does  not  know  is  on  the  tracks.  At- 
kinson V,  Kelley,  8  Ala.  571,  62  So.  441, 
Southern  R.  Co.  v.  Drake,  166  Ala.  540, 
51  So.  996;  Smith  v.  Central,  etc.,  R.  Co., 
165  Ala.  407,  51  So.  792;  Frazcr  v.  South, 
etc.,  R.  Co.,  81  Ala.  185,  1  So.  85;  Tan- 
ner V.  Louisville,  etc.,  R.  Co.,  60  Ala. 
621;  Carrington  v.  Louisville,  etc.,  R. 
Co.,  88  Ala.  472,  «a  So.  -910;  Bentley  v. 
Georgia  Pac.  R.  Co.,  86  Ala.  484,  6  ?o. 
37;  Memphis,  etc.,  R.  Co.  v,  Womack,  84 
Ala.  149,  4  So.  618;  Georgia  Pac.  R.  Co. 
V.  Blanton,  84  Ala.  154,  4  So.  621;  Haley 
V.  Kansas  City,  etc.,  R.  Co.,  113  Ala.  640, 
21  So.  357;  Glass  v.  Memphis,  etc.,  R. 
Co.,  94  Ala.  581,  10  So.  215;  Duncan  v. 
St.  Louis,  etc.,  R.  Co.,  152  Ala.  118,  44 
So.  418,  421. 

"Persons  can  not  as  matter  of  right. 


convert  the  general  track  to  the  uses  of 
ordinary  travel  or  passage.  Though  the 
engineer  may  have  actually  discovered 
the  deceased  When  the  train  arrived  at 
the  point  of  an  open  view,  of  300  yards 
or  more,  he  would  have  been  authorized 
to  presume  that,  prompted  by  the  in- 
stincts of  self-preservation,  the  deceased 
would  leave  the  track,  and  place  himself 
beyond  the  reach  of  danger  in  time  to 
escape  injury,  and  would  not  have  been 
bound  to  stop  or  check  the  train  unless 
and  until  the  <circumstances  made  appar- 
ent that  deceased  was  unaware  of  its 
approach,  or  was  unable  to  extricate 
himself  from  the  perilous  position.  Mo- 
bile, etc.,  R.  Co.  V.  Blakely,  59  Ala.  471." 
Frazer  v.  South,  etc.,  R.  Co.,  81  Ala.  185, 
1  So.  85,  87. 

Actionable  negligence  involves  three 
elements:  The  existence  of  the  duty  by 
defendant  to  protect  plaintiff  from  in* 
jury;  his  failure  to  perform  such  duty; 
and  resulting  injury  to  plaintiff.  And 
hence  a  railroad  engineer  was  not  negli- 
gent in  failing  to  keep  a  lookout  for  one 
to  whom  he  was  under  no  duty  to  look 
out,  though  he  may  have  been  bound  to 
keep  a  lookout  for  others  at  the  same 
place.  Southern  Ry.  Co.  v.  Drake,  51 
So.  M6,  1^  Ala.  540,  cited  in  note  in  41 
L.  R.  A.,  N.  S.,  266. 

§  178.  — ^  Places  for  Giving  Signals  or 
Keeping  Lookout. 

Place  of  Giving  Signals. — A  place  not 
on  a  public  road,  where  a  railroad  com- 
pany was  in  the  habit  of  stopping  its  , 
trains  for  the  sole  purpose  of  taking  on 
or  putting  off  passengers  who  had  noti- 
fied those  in  charge  of  trains  to  do  so, 
held  not  to  be  a  "regular  depot  or  cross- 
ing," within  Code,  §  1699,  requiring  bell 
or  whistle  to  be  sounded  within  ^  of  a 
mile  thereof.  Cook  v.  Central  R.,  etc., 
Co.,  67  Ala.  533. 

Code,  §  1144,  provides  that  "the  engi- 
neer or  other  person  having  control  of 
the  running  of  a  locomotive  on  any  rail- 
road must  blow  the  whistle  or  ring  '  the 
bell  at  least  one-fourth  of  a  mile  before 
reaching  a  regular  stopping  place,  and 
continue  to  blow  the  whistle  or  ring  the 
bell  at  short  intervals  until  he  has 
reached  such  station  or  stopping  place." 
Held,    that    a    junction    was    a    regular 
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Stopping  place,  in  the  meaning  of  the 
statute,  and  a  failure  to  give  the  signals 
is  negligence  per  se,  entitling  a  person 
injured,  who  used  due  care  to  avoid  in- 
jury, to  damages.  Ensley  Ry.  Co.  v. 
Chewning,  93  Ala.  24,  9  So.  458. 

Lookout  in  General. — Ordinarily  the 
right  of  way  of  a  railroad  is  its  exclu- 
sive property,  and  mere  acquiescence  in 
the  use  thereof  by  the  public  does  not 
confer  on  the  public  a  right  to  use  it, 
nor  create  any  obligation  to  look  out  for 
the  persons  using  it,  other  than  the  gen- 
eral duty  of  lookout  for  obstructions. 
Alabama,  etc.,  R.  Co.  v.  Godfrey,  156 
Ala.  202,  47  So.  185. 

The  mere  failure  to  keep  a  lookout 
for  trespassers  on  a  railroad  track  else- 
where than  at  a  public  crossing  or  in  a 
city  or  village  is  not  negligence.  Bent- 
ley  V.  Georgia  Pac.  Ry.  Co.,  86  Ala.  484, 
6  So.  37. 

In  an  action  for  the  death  of  one  run 
over  by  cars  detached  from  a  locomo- 
'  tivc,  the  court  was  requested  to  ins-truct 
that  if  the  place  at  whkh  the  killing  oc- 
curred was  not  in  a  populous  district  of 
an  incorporated  town,  and  was  not  a 
place  where  those  in  charge  of  the  train 
knew  the  public  were  accustomed  to 
pass  with  such  frequency  and  in  such 
numbers  that  they  might  know  there 
was  a  likelihood  that  there  were  persons 
on  the  track,  the  jury  could  not  find  a 
verdict  for  plaintiff,  unless  after  discov- 
ering the  peril  some  agent  or  servant  of 
defendant  consciously  failed  to  do 
something  which  he  knew  it  was  his 
duty  to  do  to  prevent  the  happening  of 
the  injury;  and  an  instruction  was  also 
requested  that,  if  the  place  at  which  de- 
ceased was  killed  was  not  a  place  where 
those  <in  charge  of  the  train  knew  the 
public  were  accustomed  to  pass  with 
such  frequency  as  that  they  might  know 
or  have  reason  to  believe  there  was  a 
likelihood  that  there  were;  persons  on 
the  track  the  jury  could  not  find  for  de- 
fendant unless  they  found  that  after  the 
discovery  of  the  peril  the  agents  failed 
to  do  their  duty.  Held,  that  the  instruc- 
tions were  erroneously  refused,  since 
they  correctly  stated  the  law  on  the 
facts  hypothesized.  Alabama  Great 
Southern  R.  Co.  v.  Guest,  39  So.  654,  144 
Ala.  373. 


Train  Moving  Backwards. — Where  a 
train  is  being  backed  without  any  brake- 
man  or  other  person  on  the  cars  or  sta- 
tioned elsewhere  to  keep  a  lookout 
ahead  of  the  moving  cars,  within  the 
limits  of  a  city,  and  runs  over  and  kills 
a  person  walking  on  the  track  in  the 
same  direction  that  the  cars  are  moving, 
the  company  is  guilty  of  negligence. 
Savannah,  etcf  R.  Co.  v.  Shearer,  58 
Ala.  672;  South,  etc.,  R.  Co.  v.  Sullivan, 
59  Ala.  272,  cited  in  note  in  25  L.  R.  A. 
288.   - 

Plaintiff  was  injured  on  a  side  track, 
near  a  public  crossing,  in  an  incorpo- 
rated town,  by  being  caught  between 
two  cars,  one  of  which  was  set  in  mo* 
tion  by  a  backing  engine  and  cars,  mov- 
ing at  the  rate  of  about  one  mile  per 
hour,  engaged  in  coupling  cars.  Plain- 
tiff was  standing  in  a  space  of  four  feet 
between  the  two  cars,  talking  to'  a  per- 
son in  one  of  the  cars.  Held,  that  the 
rule  in  Alabama,  requiring  backing 
trains  to  have  a  watchman  on  the  look- 
out, did  not  apply,  and  that  the  case  was 
governed  by  Code,  §§  169<>,  1700,  which 
required  defendant,  when  putting  its 
train  in  motion,  to  blow  its  whistle  or 
ring  its  bell,  and  to  continue  to  do  so, 
and  that  the  burden  of  proof  was  on  the 
defendant  to  show  that  it  fulfilled  the 
said  requirements.  East  Tennessee,  V. 
&  G.  R.  Co.  V,  King,  81  Ala.  177,  2  So. 
152;  Savannah,  etc.,  R.  Co.  v.  Shearer, 
58  Ala.  672,  and  South,  etc.,  R.  Co.  v. 
Sullivan,    59    Ala.   272,    distinguished. 

Lookout  for  Persons  on  Thoroughfare 
Not  a  Public  Highway.— The  operatives 
of  a  railroad  train  are  under  no  obligation 
to  keep  a  lookout  for  persons  traveling 
near  track  on  a  thoroughfare  which  is  not 
a  public  highway.  Alabama  Great  South- 
ern R.  Co.  V,  Fulton,  39  So.  282,  144  Ala. 
332. 

Lookout  for  Persons  on  Throughfare 
Proximity  of  An  Abandoned  Road  Cross- 
ing Track. — Defendant  railroad's  employ- 
ees were  under  no  duty,  arising  out  of  the 
proximity  of  an  abandoned  road  crossing 
the  track,  to  keep  a  lookout  for  one  on  the 
track.  Southern  R.  Co.  v.  Stewart,  51  So. 
324,  164  Ala.  171;  Alabama,  etc.,  R.  Co. 
V.  Fulton,  144  Ala.  332,  39  So.  282;  Bent- 
ley  V.  Georgia  Pac.  R.  Co.,  86  Ala.  484,  G 
So.  37. 
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CustonMury  Use  of  Tack.— Defendant's 
servant's  having  operated  a  switch  engine 
along  a  street  for  over  a  month  virere 
charged  with  knowledge  that  a  great  num- 
ber of  people  constantly  walked  on,  or 
crossed,  the  track.  Southern  R.  Co.  v. 
Hyde,  183  Ala.  346,  61  So.  77. 

It  is  the  duty  of  those  running  a  train 
within  the  corporate  limits  of  a  city  or 
town,  where  necessity  may  compel  or 
usage  sanction  walking  on  the  track  at 
places  other  than  at  public  crossings,  to 
keep  a  vigilant  outlook,  even  for  tres- 
passers. South  &  N.  A.  R.  Co.  V.  Dono- 
van. 84  Ala.  141,  4  So.  142,  cited  in  note  in 
25  L.  R.  A.  288. 

§  173.  Rate  of  Speed. 

As  to  instructions,  see  post,  "Rate  of 
Speed,"  §  201  (3). 

§  174. In  Genend. 

Running  a  train  at  the  rate  of  7  or  8 
miles  an  hour  when  approaching  a  station 
is  not  reckless  running,  when  the  train 
can  be  stopped  in  15  or  20  feet.  Enslcy 
R.  Co.  V.  Chewning,  93  Ala.  24,  9  So.  458. 

§  175. Violations  of  Statutes  or  Ordi- 
nances. 

Running  a  train  through  the  corporate 
limits  of  a  city  at  a  greater  rate  of  speed 
than  that  prescribed  by  the  city  ordi- 
nance, unless  that  be  unreasonable,  is  per 
se  culpable  negligence.  South  &  N.  A.  R. 
Co.  V.  Donovan,  84  Ala.  141,  4  So.  142.  See 
Gothard  v.  Alabama,  etc.,  I^.  Co.,  67  Ala. 
114,  115,  cited  in  notes  in  5  L.  R.  A.,  N. 
S.,  209,  219,  220. 

§  176.  Means  of  Controlling  Trains. 

Code  1896,  §  3440,  requiring  locomotive 
engineers,  upon  perceiving  an  obstruc- 
tion on  the  track,  to  use  all  means  known 
to  skillful  engineers,  "such  as  applying 
brakes  and  reversing  engine,"  to  stop  their 
trains,  requires  the  doing  of  all  things 
known  to  skillful  engineers;  but  the  di- 
rection to  apply  brakes  and  reverse  the 
engine  is  suggestive,  and  not  mandatory. 
Harris  v.  Nashville,  C.  &  St.  L.  Ry.,  44 
So.   962,   153  Ala.   139. 

§  177.  Precautions  as  to  Persons  Seen  On 
or  Near  Track. 

As  to  care  required  as  to  trespassers, 
see  ante,  "In  General,"  §  162  (1).  As  to 
evidence,  see  post,  "Precautions  as  to 
Persons  Seen  on  or  Near  Track,"  §  197  ! 


(5);  "Precautions  as  to  Persons  Seen  on 
or  Near  Track,"  §  198  (3).  As  to  injury 
avoidable  notwithstanding  contributory 
negligence,  see  post,  "Injury  Avoidable 
Notwithstanding  Contributory  Negli- 
gence," §  190.  As  to  instructions,  see  post, 
"Precautions  as  to  Persons  Seen  on  or 
Near  Track,"  §  201  (4).  As  to  questions 
for  jury,  see  post,  "Precautions  as  to 
Persons  Seen  on  or  Near  Track,"  §  200 
(3).  As  to  willful  or  wanton  acts  and 
gross  negligence,  see  post,  "Precautions 
as  to  Persons  Seen  on  or  Near  Track," 
§  191  (3). 


§  178. 


In  General. 


Where  an  engineer  discovers  a  person 
in  peril  on  the  track,  it  is  his  duty  to  use 
promptly  every  appliance  at  hand  known 
to  prudent  men  to  stop  the  engine;  and 
negligence  constituting  liability  consists 
in  a  failure  to  perform  the  duty  declared, 
and  not  in  the  ultimate  effect  produced 
by  the  efforts  of  the  engineer  on  move- 
ment of  the  engine.  Louisville  &  N.  R. 
Co.  V.  Young,  45  So.  238,  153  ^la.  232; 
Louisville,  etc.,  R.  Co.  v.  Johnson,  162 
Ala.  665,  50  So.  300. 

If  decedent  was  lying  on  the  track  in  a 
position  of  peril,  and  the  trainmen  saw  his 
peril  in  time  to  stop,  and  failed  to  use 
due  care  to  do  so,  and  thereafter  negli- 
gently ran  over  him,  causing  his  death, 
the  company  would  be  liable.  Southern 
Ry.  Co.  V,  Gullatt,  48  So.  472,  158  Ala. 
302. 

But  where  the  evidence  showed  that 
defendant's  heavy  train,  in  length  about 
470  feet,  was  going  up  a  grade  40  miles 
an  hour,  and  on  arriving  at  the  top  of  the 
grade  the  engineer  saw  deceased  on  the 
track  370  yards  ahead,  and  down  grade, 
which  descended  in  that  distance  some  4 
feet;  that  he  immediately  blew  the 
whistle,  put  on  brakes,  and  reversed  the 
engine;  that  the  train,  running  at  such  a 
rate,  would,  with  air  brakes  applied  and 
engine  reversed,  run  about  400  yards  be- 
fore stopping;  and  that  it  did  stop  after 
the  accident  in  about  that  number  of 
yards.  Held,  that  the  jury  should  find 
for  defendant.  Alabama  G.  S.  R.  Co.  v, 
Moorer,  22  So.  900,  116  Ala.  642. 

Preventive  Effort  Must  Be  Such  as  Is 
Known  to  a  Prudent  and  Skillful  Man.— 

Though  an  engineer,  after  seeing  a  pc- 
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son  asleep  on  the  tracks,  did  everything 
in  his  power  to  avoid  injury,  that  would 
not  exculpate  the  railroad,  unless  his  ef- 
forts were  such  as  prudent  and  skillful 
men  in  his  station  would  have  made. 
Louisville  &  N.  R.  Co  v,  Holland,  173 
Ala.  675,  55  So.  1001;  Louisville,  etc.,  R. 
Co.  V.  Young,  153  Ala.  232,  45  So.  23S. 

Necessity  of  Knowledge.  —  A  railroad 
company  is  not  liable  for  the  death  of  a 
person  killed  by  a  car  while  trespassing 
on  the  right  of  way  at  night,  on  the  the- 
ory that  the  motorman  could  have  stop- 
ped the  car  in  time  to  have  prevented  the 
accident,  in  the  absence  of  proof  that  the 
motorman  had  actual  knowledge  of  dece- 
dent's peril  and  could  have  avoided  the 
same.  Johnson  t/.  Birmingham  Ry.,  Light 
&  Power  Co.,  43  So.  33,  149  Ala.  529; 
Glass  V.  Memphis,  etc.,  R.  Co.,  94  Ala. 
581,  10  ,So.  215;  Nave  v.  Alabama,  etc.,  R. 
Co.,  96  Ala.  264,  11   So.  391. 

Of  course,  this  actual  knowledge  may 
be  inferred  from  the  existence  of  other 
facts,  shown  in  the  evidence;  but  the  ex- 
istence ^f  such  facts  should  not  rest 
purely  in  conjecture  or  speculation.  John- 
son V.  Birmingham  R.,  etc.,  Co.,  149  Ala. 
529,  43  So.  33,  36. 

Provisions  of  Statute.  —  Code  1907,  § 
5473,  providing  that  a  railroad  engineer, 
on  perceiving  any  "obstruction"  on  the 
track,  must  use  all  the  means  in  his  power 
known  to  skillful  engineers  to  stop  the 
train.  Held,  that  the  word  "obstruction" 
is  not  to  be  construed  in  the  sense  of 
"object,"  and  does  not  require  the  stop- 
page of  a  train  on  the  engineer  perceiv- 
ing any  object  on  the  track,  as  a  chicken, 
turkey,  or  buzzard.  Smith  v.  Central  of 
Georgia  Ry.  Co.,  51  So.  792,  165  Ala.  407. 

Plaintiff's  intestate,  a  trespasser,  had 
lain  down  on  defendant's  railroad  track. 
Defendant's  engineer  testified  that  as  his 
train,  moving  20  miles  an  hour,  ap- 
proached, he  saw  an  object  on  the  track 
some  distance  away,  which  he  thought  to 
be  a  buzzard ;  that  his  attention  was  drawn 
to  another  duty,  and  when  he  looked 
again  he  for  the  first  time  saw  that  the 
object  was  a  person,  when  he  immedi- 
ately sounded  the  whistle,  reversed,  and 
did  all  that  he  could  to  stop  the  train, 
without  success.  Held,  that  the  engi- 
neer's failure  to  stop  the  train  when  he 
first  saw  the  object  on  the  track  did  not 


constitute  a  violation  of  Code  1907,  § 
5473,  providing  that,  where  an  engineer 
sees  an  obstruction  on  the  track,  he  must 
use  all  means  in  his  power  to  stop  the 
train.  Smith  v.  Central,  etc.,  R.  Co.,  165 
Ala.  407,  51  So.  792. 

§  179. Right  to  Presume  That  Person 

Will  Leave  Track  or  Avoid  Danger. 

The  operators  of  a  train,  discovering  a 
trespasser  standing  or  walking  on  the 
track,  may  assume  that  he  will  get  off; 
and  they  are  under  no  duty  to  attempt  to 
stop  the  train  until  they  discover  that  he 
can  not  or  will  not  get  off.  Southern  Ry. 
Co.  V.  Gullatt,  43  So.  577,  150  Ala.  318; 
Central,  etc.,  R.  Co.  v.  Finch,  179  Ala. 
121,  59  So.  619;  Central,  etc.,  R.  Co.  t. 
Blackmon.  169  Ala.  304,  53  So.  805;  Louis- 
ville, etc.,  R.  Co.  V,  Lewis,  141  Ala.  466,  37 
So.  587;  Mobile,  etc.,  R.  Co.  v,  Blakely, 
59  Ala.  471 ;  Tanner  v.  Louisville,  etc.,  R. 
Co.,  60  Ala.  621;  Frazer  v.  South,  etc.,  R. 
Co.,  81  Ala.  185,  1  So.  85;  Louisville,  etc., 
R.  Co.  V.  Black,  89  Ala.  313,  8  So.  246, 
248. 

Persons  in  charge  of  a  train,  who  know 
of  the  presence  of  a  traveler  on  the  track 
laid  in  a  public  street,  are  not  bound  to 
use  efforts  to  stop  the  train  until  it  be^ 
comes  reasonably  apparent  that  the  trav- 
eler will  not  drive  clear  of  the  train;  they 
having  until  that  time  a  right  to  assume 
that  he  will  leave  the  track  before  en- 
countering daoger.  Louisville  &  N.  R. 
Co.  V.  Lewis,  37  So.  587,  141  Ala.  466. 

The  failure  of  an  adult  trespasser  on  a 
railroad  track,  facing  an  approaching 
train,  to  get  off  the  track  at  any  particu- 
lar time  or  place,  is  not  of  itself  sufficient 
to  give  notice  to  the  engineer  that  he  can 
not  or  will  not  get  off  before  the  train 
reaches  him,  and  the  mere  fact  that  the 
track  is  elevated  -with  sloping  embank- 
ments from  four  or  five  feet  on  each  side 
with  weeds  and  briers,  where  the  embank- 
ment ends,  does  not  show  an  inability  to 
leave  the  track,  and  unless  he  is  unable  to 
to  leave  the  track  and  the  engineer  is 
aware  of  the  disability,  the  company  is 
not  liable  for  his  death.  Central,  etc.,  R, 
Co.  V.  Blackmon,  169  Ala.  304.  53  So.  805. 

Where  the  evidence  tends  to  show  that 
the  deceased  was  a  trespasser  on  defend- 
ant's track,  and  saw  the  engine  in  time  to 
get  out  of  danger,  but,  instead  of  doing 
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so,  attempted  to  cross  the  trestle,  an  in- 
struction that  if  the  engineer  saw  de- 
ceased at  the  end  of  the  trestle,  and  ii 
appeared  to  him  that  deceased  saw  the 
engine  and  could  have  gotten  out  of 
danger,  he  had  a  right  to  presume  that 
deceased  would  do  so,  until  by  his  con- 
duct he  showed  otherwise,  and  it  would 
be  the  duty  of  the  engineer  to  begin  to 
stop  the  engine  only  from  the  moment 
that  deceased's  conduct  reasonably 
showed  that  he  did  not  intend  to  get  out 
of  the  way,  or  when,  from  his  position 
on  the  trestle,  it  became  reasonably  mani- 
fest that  he  could  not  do  so,  that  the  en- 
gineer, acting  in  good  faith  and  with  rea- 
sonable prudence,  might  delay  using  pre- 
ventive effort  until  too  late,  in  which 
event  the  defendant  would  not  be  liable, 
is  proper.  Southern  Ry.  Co.  v.  Bush.  26 
So.   168,  122  Ala.  470. 


§  180. 


Children. 


As  to  questions  for  jury,  see  post,  "Pre- 
cautions as  to  Persons  Seen  on  or  Near 
Track,"  §  200  (3).  As  to  wanton  wrong, 
see  post,  "Willful  or  Wanton  Acts  and 
Gross  Negligence,"  §  191. 

A  railroad  company  owes  a  child  tres- 
passing on  its  tracks  no  duty,  save  to 
avoid  injuring  him  after  discovering  his 
peril.  Southern  Ry.  Co.  r.  Smith,  177 
Ala.  367,  58  So.  429. 

A  child,  though  so  young  as  not  to  be 
chargeable  with  contributory  negligence, 
who,  after  going  onto  a  railroad  track  at 
a  crossing,  to  cross  over,  turns,  and  pro- 
ceeds up  the  track,  becomes  a  trespasser, 
to  whom  the  only  duty  of  the  railroad 
company  is  to  use  all  reasonable  means, 
after  becoming  aware  of  her  presence  and 
peril,  to  avoid  injury.  Nashville,  C.  &  St. 
L.  Ry.  Co.  V.  Harris,  37  S.o.  794,  142  Ala. 
249,  cited  in  note  in  34  L.  R.  A.,  N.  S., 
646. 

In  an  action  by  the  father  against  a 
railroad  company  for  the  negligent  kill- 
ing of  a  child  18  months  old,  the  court 
property  charged  that  if  the  engineer  did 
all  in  his  power  to  avert  the  accident,  but 
amy  one  of  the  brakemen  was  negligent, 
then  such  negligence  was  attributable  to 
defendant,  and,  if  it  proximately  caused 
the  injury  complained  of,  then  the  jury 
should  find  a  verdict  for  plaintiff  unless 
plaintiff  had  been  guilty  of  contributory 


negligence.  Alabama  G.  S.  R.  Co.  v. 
Dobbs,  101  Ala.  219,  12  So.  770,  cited  in 
note  in  25  L.  R.  A.  787. 

Child  Fifteen  Months  Old.— The  pre- 
sumption that  a  person  on  a  railroad 
track  will  get  off  does  not  extend  to  a 
child  15  months  of  age;  it  not  being  rea- 
sonable to  presume  that  one  so  young 
would  appreciate  the  peril  of  an  ap- 
proaching train,  or  have  sufficient  judg<^ 
ment  or  discretion  to  extricate  herself. 
Southern  Ry.  Co.  v.  Forrister,  48  So.  69, 
158   Ala.  477. 

Child  Six  Years  Old.— The  presump- 
tion that  one  on  a  railroad  track  will 
move  off  on  seeing  a  train  approaching 
does  not  apply  to  a  child  only  six  years 
old.  Southern  Ry.  Co.  v.  Smith,  50  So. 
390,   163   Ala.   174. 


§  181. 


Infirm  or  Helpless  Persons. 


When  persons  in  charge  of  a  railroad 
train  discover,  or  ought  to  have  discov- 
ered, that  a  person  is  unaware  of  his 
danger,  or  unable  to  avoid  it,  omission  to 
use  the  means  in  hand  to  prevent  an  ac- 
cident, when  a  prompt  resort  thereto 
might  have  prevented  it,  without  en- 
dangering the  train,  is  reckless  negli- 
gence. Frazer  v.  South  &  N.  A.  R.  Co., 
81  Ala.  185,  1  So.  85;  Cook  v.  Central  R., 
etc.,  Co.,  67  Ala.  533;  Bentley  v.  Georgia 
Pac.  R.  Co.,  86  Ala.  484,  6  So.  37;  Geor- 
gia Pac.  R.  Co.  V,  Blanton,  84  Ala.  154, 
4  ?o.  621;  Cobi»r.tynsi  c'u.  R.  Co.  j. 
Wood,  86  Ala.  164,  5  So.  463;  Louisville, 
etc..  R.  Co.  V.  Black,  89  Ala.  313,  8  So.  246% 

An  engineer  is  bound  to  stop  or  check 
his  train  on  discovering  a  trespasser  on 
the  track,  who  is  not  appraised  of  the  im- 
pending danger,  or  is  unable  to  leave  the 
track.  So  held  in  an  action  by  the  ad- 
ministrator of  one  who,  in  walking  over  a 
long  trestle,  let  himself  down  under  the 
ties  to  avoid  being  run  over,  and,  being 
unable  to  get  upon  the  track  again,  fell 
and  was  killed.  Cook  v.  Central  R.  & 
Banking  Co.  of  Georgia,  67  Ala.  533. 

But  where  the  manifestation  of  the  peril 
and  the  catastrophe  are  so  close,  in  point 
of  time,  as  to  leave  no  room  for  preven- 
tive effort,  the  rule  will  not  apply.  Frazer 
z\  South,  etc..  R.  Co.,  81  Ala.  185,  1  So.  85. 

Thus  where  a  person  run  over  by  a  train 
was  first  seen,  when  the  engine  was  at  a 
distance  of  180  feet,  by  the  fireman,  his 
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head  resting  on  the  cross-ties,  his  body 
outside  the  rails.  Every  effort  to  stop  the 
train  was  immediately  made.  Held,  that 
there  could  be  no  recovery .  against  the 
company.  Goodwin  v.  Central  R.  &  Bank- 
ing Co.  of  Georgia,  96  Ala.  445,  11  So.  393. 
See  also.  Nave  v.  Alabama,  etc.,  R.  Co., 
96  Ala.  264,  11  So.  391;  Glass  v,  Memphis, 
etc.,  R.  Co.,  94  Ala.  581,  10  So.  215;  Colum- 
bus, etc.,  R.  Co.  V,  Wood,  &6  Ala.  164,  5 
So.  463;  Memphis,  etc,  R.  Co.  v.  Wo- 
mack,  84  Ala.  149,  4  So.  618;  Louisville, 
etc.,  R.  Co.  v.  Black,  89  Ala.  313,  8  So.  246, 
cited  in  note  in  69  L.  R.  A.  524. 

Knowledge  by  EUnployees  of  Deceased's 
Deafness. — In  an  action  against  a  railroad 
company  to  recover  damages  for  death 
caused  by  negligence,  in  the  absence  of 
proof  showing  that  the  employees  of  the 
train  were  informed  that  the  deceased  was 
deaf,  he  must  be  regarded,  so  far  as  the 
duty  of  the  defendant  is  concerned,  as  in 
the  full  possession  of  his  faculty  of  hear- 
ing. Frazer  v.  South  &  N.  A.  R.  Co.,  81 
Ala.  185,  1  So.  85. 

Presumption  That  Deceased  Would 
Hear  Train  and  Get  Off  Track.— Plain- 
tiff s  intestate,  a  deaf  and  dumb  adult,  was 
walking  on  a  railroad  track,  where  it  was 
straight  for  half  a  mile  behind  him.  The 
engineer  and  fireman  of  a  train  approach- 
ing from  that  direction  saw  him  at  about 
that  distance,  but,  being  unaware  of  his 
infirmity,  did  not  check  their  speed.  They 
testified  that  at  about  200  yards  they  began 
to  ring  the  bell,  and  at  about  100  yards  to 
sound  the  whistle,  shortly  after  which,  as 
he  did  not  look  around  or  get  off  the  track, 
the  engine  was  reversed  and  the  brakes 
applied,  but  deceased  was  struck  and 
killed,  and  the  train  came  to  a  stand  about 
75  yards  beyond.  Held,  the  engineer  had 
a  right  to  act  upon  the  presumption  that 
deceased  would  hear  the  train  and  get  off 
the  track,  and  was  not  required  to  check 
his  speed  until  he  received  actual  notice 
that  something  was  wrong.  After  such 
discovery  it  was  his  duty  to  use  every 
means  in  his  power  to  avert  the  accident. 
Louisville  &  N.  R.  Co.  v.  Black,  89  Ala. 
313,  8  So.  24G. 

§  188.  Contributory  Negligence  of  Person 
Injured. 

As  to  evidence,  see  post,  "Contributory 
Negligence,"    §    197    (6).      As    to    injury 


avoidable  notwithstanding  contributory 
negligence,  see  post,  "Injury  Avoidable 
Notwithstanding  Contributory  Negli- 
gence," §  190.  As  to  instructions,  see  post, 
"Contributory  Negligence,"  §  301  (5).  As 
to  pleading,  see  post,  "Negativing  Con- 
tributory Negligence,"  §  194  (5).  As  to 
questions  for  jury,  see  post,  "Contribu- 
tory Negligence,"  §  200  (4).  As  to  will- 
ful or  wanton  injuries  and  gross  negli- 
gence, see  post,  "Willful  or  Wanton  Acts 
and  Gross  Negligence,"  §  191. 

§  183.  — ^  Care  Required  of  Persons  on 

or  Near  Tracks  in  General. 
§  183  (1)  Care  Required  in  General. 

Where  plaintiff,  while  standing  at  a 
point  on  a  railway  right  of  way  near  a 
track,  30  feet  above  a  regular  crossing, 
and  not  a  place  where  people  frequently 
crossed  the  track,  was  struck  by  a  loco- 
motive running  backwards,  she  could  not 
recover  damages.  Bradley  v.  Louisville 
&  N.  R.  Co.,  42  So.  818,  149  Ala.  545. 

§  183  (2)  Care  Required  of  Licensees. 

Where  plaintiff's  intestate,  in  crossing 
defendant's  track  on  his  way  home,  stop- 
ped on  the  track  for  several  minutes,  in 
conversation  with  another  workman,  and 
was  killed  by  an  engine,  he  was  guilty  of 
contributory  negligence;  for  his  right  was 
one  of  immediate  crossing  only,  and  by 
lingering  he  made  himself  a  trespasser. 
Tennessee  Coal,  Iron  &  R.  Co.  v,  Hans- 
ford, 28  So.  45,  125  Ala.  349;  Louisville, 
etc.,  R.  iCo.  V.  Hairston,  97  Ala.  351,  12  So. 
299;  Stringer  v  Alabama  Mid.  R.  Co.,  99 
Ala.  397,  13  So.  75;  Ensley  R.  Co.  v. 
Chewning,  93  Ala.  24,  9  So.  458;  Southern 
R.  Co.  V.  Bennefield,  172  Ala.  5S8,  55  So, 

§  183  (3)  Use  of  Track  in  General. 

Where  plaintiffs  intestate,  while  negli- 
gently on  defendant's  track,  was  killed  by 
a  train,  and  the  trainmen  neither  knew 
of  his  perilous  position  in  time  to  avoid 
the  accident,  nor  were  recklessly  or  wan- 
tonly negligent  in  not  so  knowing,  plaintiff 
can  not  recover.  Nave  v,  Alabama  G.  S. 
R.  Co.,  96  Ala.  264,  11  So.  391;  Glass  v. 
Memphis,  etc.,  R.  Co.,  94  Ala.  581,  10  So. 
215,  cited  in  note  in  21  L.  R.  A.,  N.  S.,  436. 

Walking  on  End  of  Cross-Ties, — Plain- 
tiff, having  crossed  a  railroad,  was  pro- 
ceeding along  the  side  of  the  track  on  the 
ends  of  the  cross-ties,  when  he  was  struck 
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by  the  tender  of  an  engine  which  was  be- 
ing run  backwards.  Held,  that  plaintiff 
could  not  recover  for  the  injuries  sus- 
tained, there  being  no  evidence  of  wanton- 
ness on  the  part  of  the  trainmen,  nor  even 
that  they  were  aware  of  hia  presence. 
Mizzell  V,  Southern  R.  Co.,  31  So.  80,  132 
Ala.  504. 

Walking  Through  a  Long  Cut. — In  an 
action  against  a  railroad  company  for 
damages  for  killing  plaintiffs  iuteslHic, 
where  the  evidence  shows  that  decedent 
was,  at  night,  walking  along  the  track 
through  a  long  cut  that  could  not  be  used 
at  any  place  as  a  crossing,  in  a  sparsely 
settled  neighborhood,  and  was  killed  by  a 
train  coming  up  from  behind,  the  decedent 
became  a  trespasser  when  he  entered  the 
cut,  and  was  guilty  of  contributory  neg- 
ligence. Savannah  &  W.  R.  Co.  v.  Mead- 
ows, 95  Ala.  137,  10  So.  14rl. 

§  183  (4)  Crossing  Trestles  or  Bridges. 

A  person  who,  with  knowledge  that  a 
train  is  momentarily  expected  thereon,  at- 
tempts to  cross  a  railroad  trestle  75  feet 
long  and  25  feet  high,  is  guilty  of  gross 
negligence.  Bentley  v,  Georgia  Pac.  R. 
Co.,  86  Ala.  484,  6  So.  37. 

Where  a  person,  after  finding  himself 
in  a  place  of  danger  upon  a  railroad  tres- 
tle and  in  danger  of  being  run  over  by  an 
approaching  train,  runs  along  the  trestle 
and  on  the  track  toward  the  approaching 
engine  until  too  late  for  the  defendant's 
servants  in  charge  of  the  engine  to  avoid 
the  injury,  he  is  guilty  of  contributory 
negligence.  Brown  v,  St.  Louis  &  S.  F. 
R.  Co.,  171  Ala.  310,  55  So.   107. 

§  18s  (5)  Passing  between  Cars. 

Going  to  a  place  of  danger  between  the 
two  cars  is  contributory  negligence.  East 
Tennessee,  V.  &  G.  R.  Co.  v.  King,  81  Ala. 
177,  2  So.  152.  See  also,  Memphis,  etc., 
R.  Co.  V.  iCopeland,  61  Ala.  376;  Central 
R.,  etc.,  Co.  V.  Letcher,  69  Ala  106;  Thomp- 
son V.  Duncan,  76  Ala.  334;  Montgomery, 
etc.,  R.  Co.  V.  Thompson,  77  Ala.  448. 

§    184.  -: —   Care   Required   of   Children 
and   Others   under   Disability. 

§  184   (1)   Children. 

In  an  action  for  the  death  of  a  child  15 
months  old,  caused  by  being  run  over  by 
a    train,    contributory    negligence    of    de- 


ceased is  not  a  defense.    Southern  R.  Co. 
V,  Forrister,  48  So.  69,  158  Ala.  477. 

§  184  (8)  Persons  under  Physical  Disabil- 
ity- 

Deceased,  who  was  intoxicated,  was 
last  seen  walking  towards  home  on  the 
track,  near  the  public  road.  He  was  killed 
at  nightfall,  at  a  curve  in  the  track,  and 
at  the  entrance  to  a  cut;  and  was  not 
seen  by  the  engineer  until  the  train  was 
within  60  or  70  feet,  when  it  was  impos- 
sible to  stop  in  time.  Held,  that  the 
negligence  of  deceased  contributed  to  his 
death.  Memphis  &  C  R;  Co.  v.  Womack, 
84  Ala.  149,  So.  618. 

Plaintiffs  intestate  was  lying  drunk  out- 
side of  defendant's  track,  at  right  angles 
therewith,  and  with  his  head  between  the 
ends  %i  two  ties  in  a  depression,  so  that 
an  approaching  engineer  could  only  see 
part  of  the  body,  and  could  not  tell  that 
it  was  a  human  being  till  he  should  lift 
his  head.  When  defendant's  train  was  so 
near  that  it  could  not  stop  before  strik- 
ing him,  he  raised  his  head  and  was 
killed.  Had  he  not  raised  his  head  he 
would  not  have  been  injured.  Held,  that 
plaintiff  could  not  recover.  Columbus  & 
W.  Ry.  Co.  V.  Wood,  86  Ala.  164,  5  So. 
463,  cited  in  note  in  31  L.  R.  A.,  N.  S., 
1032. 

§  188. Failure  to  Look  or  Listen  for 

Approaching  Train. 

§  185  (1)  In  General. 

A  person  on  a  railroad  track,  either 
crossing  it,  standing  on  it,  or  walking  on 
it,  must  employ  his  eyes  and  ears  that  he 
may  be  informed  whether  there  is  an 
approaching  train;  and,  if  he  fails  to  do 
so,  he  is  guilty  of  negligence.  South, 
etc.,  R.  Co.  V.  Thompson,  62  Ala.  494; 
Gothard  v.  Alabama,  etc.,  R.  Co.,  67  Ala. 
114;  Frazer  v.  South,  etc.,  R.  Co.,  81  Ala. 
185,  1  So.  85;  Louisville,  etc.,  R.  Co.  v, 
Crawford,  89  Ala.  240,  8  So.  243;  Louis- 
ville, etc.,  R.  Co.  V.  Black,  89  Ala.  313, 
8  So.  246,  248;  Central,  etc.,  R.  Co.  v. 
Forshee,  125  Ala.  199,  27  So.  1006. 

"As  was  said  in  the  case  of  Peters  v. 
Southern  R.  Co.,  135  Ala.  533,  33  So.  332, 
333:  'While  the  plaintiff  had  the  right 
to  cross  the  track  along  a  private  foot- 
path without  becoming  a  trespasser  in  so 
doing,  yet  this  right  was  one  to  be  ex- 
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efcised  with  due  care.  It  must  be  con- 
ceded that  if,  in  an  exercise  of  this  right 
in  crossing,  he  had  failed  to  stop,  look,  and 
listen  for  an  approaching  train,  he  would 
have  been  guilty  of  negligence  in  such 
failure,  and  for  any  injury  received  as  a 
proximate  consequence  thereof  there 
could  be  no  recovery,  except  for  wanton 
or  willful  misconduct  on  the  part  of  the 
defendant  or  its  agents/  Georgia  Pac.  R. 
Co.  V.  Lee,  92  Ala.  262,  9  So.  230;  Louis- 
ville, etc.,  R.  Co.  V.  Richards,  100  Ala. 
365,  13  So.  944;  Kansas  City,  etc.,  R.  Co. 
V.  Weeks,  135  Ala.  614,  34  So.  16;  Glass 
V,  Memphis,  etc.,  R.  Co.,  94  Ala.  581,  10 
So.  215;  Memphis,  etc.,  R.  Co.  v,  Martin, 
117  Ala.  367.  23  So.  231;  S.  C,  131  Ala. 
269,  30  So.  827."  Duncan  v,  St.  Louis, 
etc.,  R.  Co.,  152  Ala.  118,  44  So.  418,  422; 
Louisville,  etc.,  R.  Co.  v.  Mitch<A,  134 
Ala.  261,  32  So.  735,  737. 

One  who  starts  to  cross  a  railroad 
track  so  near  an  approaching  train,  which 
he  could  have  seen,  that  he  is  struck  be- 
fore he  gets  across,  is  guilty  of  contrib- 
utory negligence.  Louisville  &  N.  R.  Co. 
V.  Mitchell,  32  So.  735.  134  Ala.  261. 

§  185  (a)  As  Effected  by  Right  to  Go  on 
Track. 

In  an  action  by  an  administrator  against 
a  railroad  company  for  the  death  of  his 
intestate,  caused  by  the  negligence  of  de- 
fendant's engineer  while  moving  a  loco- 
motive on  its  track  in  a  village,  it  ap- 
peared that  deceased  went  on  the  track, 
walking  between  the  rails,  without  look- 
ing, and  without  stopping  to  listen,  for 
approaching  trains.  Held,  that  deceased 
was  guilty  of  proximate  contributory  neg- 
ligence, though  he  was  not  a  trespasser. 
Louisville  &  N.  R.  Co.  v.  Hairston,  97 
Ala.   351,    12    So.   299. 

§  185  (3)    Opportunity   to    See   or   Hear 
Train. 

A  person  approached  a  railroad  track 
by  a  flight  of  steps  down  an  embank- 
ment, and  stepped  upon  the  track  in  front 
of  a  train,  whereby  she  was  injured,  with- 
out looking  in  either  direction  to  see  that 
the  way  was  clear,  although  the  train 
which  struck  her  would  have  been  in 
plain  view  from  the  time  she  started 
down  the  steps.  Held,  that  she  was  neg- 
ligent in  going  on  the  track.     Duncan  v. 


St.  Louis  &  S.  F.  R.  Co.,  44  So.  418,  152 
Ala.  118. 

Decedent  was  as  a  matter  of  law  guilty 
of  contributory  negligence,  precluding  a 
recovery  on  the  failure  to  prove  willful 
conduct  on  the  part  of  the  company 
where  he  was  killed  while  walking  on 
the  track  with  his  back  to  an  approaching 
train  which  he  could  have  seen  for  two 
blocks  had  he  looked.  Williams  v.  Cen- 
tral of  Georgia  Ry.  Co.,  40  So.  143,  146 
Ala.  680. 

§  las  (4)    Attention  Attracted  by  Other 
Trains  or  Cars. 

A  person  familiar  with  the  location  of 
the  tracks  and  the  stopping  place  of 
trains,  and  who  is  momentarily  expecting 
a  train  in  the  nighttime,  is  guilty  of  such 
contributory  negligence  as  will  bar  re- 
covery for  an  injury  received,  while 
watching  a  train  on  another  road,  by 
stepping  backward  on  a  track  in  front  of 
an  engine,  carrying  a  headlight,  which  he 
could  have  ^een  when  200  feet  away,  and 
which  was  running  so  slow  that  it  stopped 
within  15  feet  of  the  place  of  striking 
him.  Chewning  v.  Ensley  Ry.  Co.,  100 
Ala.   493,   14   So.   204. 

In  an  action  against  a  railroad  com- 
pany for  personal  injury  received  in  the 
nighttime,  the  plaintiff  testified  that  he 
was  sitting  on  the  ties  at  the  junction  of 
two  tracks,  and  heard  a  whistle,  and  that 
he  then  walked  up  the  track  about  30  feet, 
and  looked  up  the  track  to  see  if  the  C. 
train  was  coming,  but  did  not  see  it;  that 
he  then  stepped  between  the  tracks,  look- 
ing at  the  E.  train  coming;  that,  after 
standing  there  a  minute,  he  was  struck 
by  the  engine  on  the  C.  track.  It  was 
shown  that  there  was  a  head-light  on  the 
engine,  which  could  be  seen  for  about 
300  feet.  Held  sufficient  to  show  that 
plaintiff  was  guilty  of  contributory  neg- 
ligence. Ensley  Ry.  Co.  v.  Chewning,  93 
Ala.  24,  9  So.  458. 

§  186. Knowledge  of  Danger. 

A  person,  remaining  on  a  railroad 
track  after  becoming  conscious  of  the 
immediate  approach  of  a  train,  instead  of 
leaving  the  track,  as  he  could  do.  was 
guilty  of  negligence  subsequent  to  or 
concurrent  with  the  negligence  of  the 
trainmen  after  discovering  such  per- 
son's  peril,   defeating  a    recovery,   while^ 
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if  such  person  for  any  reason  did 
not  know  of  the  immediate  approach  of 
the  train,  he  was  not  guilty  of  negligence 
subsequent  to  or  concurrent  with  the  neg- 
ligence of  the  trainmen  after  discovering 
his  peril.  Alabama  Great  Southern  R. 
Co.  V.  McWhorter,  47  So.  84,  156  Ala. 
269. 

§  187. Acts  in  Emergenciei. 

In  an  action  against  a  railroad  company 
for  injuries  sustained  by  plaintiff  while 
attempting  to  dismount  from  a  vehicle,  a 
mule  attached  to  which  had  been  fright- 
ened by  defendant's  train,  a  charge 
that  if  plaintiff,  in  attempting  to  get  out, 
did  what  others  similarily  situated  would 
have  done,  he  would  not  be  guilty  of  con- 
tributory negligence,  was  erroneous,  inas- 
much as  the  propnety  of  plaintiffs  con- 
duct was  to  be  judged  by  what  men  of 
ordinary  prudence  would  have  done.  Ala- 
bama Great  Southern  R.  Co.  v.  Fulton, 
39   So.  262,   144  Ala.  332. 

A  charge  that,  if  plaintiff  was  in  a 
perilous  position  and  acted  under  influence 
of  fear  or  excitement  produced  by  the  neg- 
ligence of  defendant,  his  acts  would  not 
amount  to  contributory  negligence,  was 
erroneous  for  the  same  reason.  Alabama 
Great  Southern  R.  Co.  v.  Fulton,  39  So. 
282,   144  Ala.   332. 

§  188. Effect  in  QeneraL 

Violation  of  Ordinance. — Defendant's 
employees  detached  some  cars  from  their 
engine,  and  allowed  them  to  run  down 
a  considerable  grade,  and  collide  with 
plaintiff's  wagon,  as  he  was  crossing  de- 
fendant's track.  There  were  no  appli- 
ances on  the  cars  to  give  warning  of  their 
approach,  and  the  only  signal  given  was 
the  whistle  of  the  detached  engine.  Only 
one  brakeman  was  on  the  cars,  and  they 
ran  at  a  rate  greatly  in  excess  of  the  max- 
imum speed  allowed  by  the  city  ordinance. 
Held,  that  defendant  was  guilty  of  gross 
negligence,  and  liable  to  plaintiff  in  dam- 
ages, although  plaintiff  was  a  trespas- 
ser, and  guilty  of  contributory  negligence. 
Georgia  Pac.  Ry.  Co.  v.  O'Shields,  90  Ala. 
29,  8  So.  246. 

Failure  to  Give  Signals  of  Approach. — 
Plaintiff,  being  injured  by  an  engine 
while  walking  along  the  cross-ties  of  the 
track,  can  not  complain  that  the.  train- 
men were  guilty  of  negligence  in  failing 


to  give  signals  of  approach,  his  contribU" 
tory  negligence  being  a  complete  defens^« 
Mizzell  V.  Southern  Ry.  Co.,  31  So.  88, 
132  Ala.  504. 

Where  Company  Recklessly  Causes  Iiy 
jury. — Running  a  train  at  a  high  rate  of 
speed,  at  a  point  where  the  trainmen  have 
reason  to  think  it  likely  that  persons  are 
on  the  track,  as  in  a  city  or  populous  dis- 
trict, or  failure  to  keep  a  lookout  at  such 
a  point,  is  negligence  which  will  render  the 
railroad  company  liable  for  resulting  in- 
juries, though  the  injured  person  was 
guilty  of  contributory  negligence,  and  the 
trainmen  were  without  fault  after  they 
discovered  his  danger.  Nave  v.  Alabama 
etc.,  R.  Co.,  96  Ala.  264,  11  So.  391. 

§  189.  Proximate  Cause  of  Injury. 

,  A  traveler  on  a  street,  injured  in  a  col- 
lision with  a  train  operated  thereon,  is  not 
entitled  to  recover  without  proof  that 
the  injury  was  the  proximate  result  of  the 
railroad  company's  actionable  negligence. 
Louisville  &  Xi.  R.  Co.  v.  Lewis,  37  So,  587, 
141  Ala.  466. 

An  instruction  which  authorized  a  re- 
covery in  case  defendant  was  negligently 
operating  its  train  at  the  time  it  collided 
with  plaintiff's  horse,  without  requiring 
the  jury  to  find  that  such  negligence 
caused  the  injury,  was  erroneous.  Louis- 
ville &  N.  R.  Co.  V.  Kelton,  21  So.  819, 
112  Ala.  533. 

If  an  animal  is  thrown  from  a  railroad 
track  by  the  negligence  of  those  in  charge 
of  a  train,  and,  bouncing,  hits  and  injures 
a  person  near  by,  the  injury  can  not  be 
regarded  as  a  purely  accidental  occur- 
rence for  which  no  action  lies,  but  must 
be  deemed  to  have  been  proximately 
caused  by  the  negligence.  Alabama  G.  S. 
R.  Co.  V.  Chapman,  80  Ala.  615,  2  So.  738. 

§  190.  Injury  Avoidable  Notwithstanding 
Contributory  Negligence. 

Where  an  engineer  sees  a  person  on  the 
track  in  time  to  warn  him  or  to  stop  the 
engine  before  striking  him,  and  does  nei- 
ther, the  company  is  liable,  though  the 
injured  person  was  negligent.  Alabama  G. 
S.  R.  Co.  V.  Burgess,  22  So.  913,  116  Ala. 
509. 

Where  an  operator  of  an  engine  was  cul- 
pably negligent  in  omitting  to  conserve 
the  safety  of  a  person  on  a  track  after  the 
discovery  of  his  peril,  the  negligence  of 
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such  person  was  but  the  condition  on 
which  the  negligence  of  the  operator  ot 
the  engine  operated  to  afford  the  proxi- 
mate cause  of  the  injury  authorizing  a  re- 
covery. Southern  R.  Co.  v.  Cooper,  172 
Ala.  505,  55  So.  211. 

While  the  negligence  of  a  person  struck 
,  by  a  train,  arising  from  the  fact  that  he 
was.  on  the  track,  would  defeat  a  recovery 
for  any  antecedent  negligence  of  the  train- 
men, there  could  be  a  recovery  where  the 
trainmen  became  aware  of  the  person's 
peril  in  time  to  avoid  running  over  him 
by  the  proper  use  of  means  at  their  com- 
mand, but  negligently  failed  to  resort  to 
such  means;  such  person  being  free  from 
negligence  after  becoming  conscious  of 
his  danger.  Alabama  Great  Southern  R. 
Co.  V.  McWhorter,  47  So.  84,  156  Ala.  269. 

Where  the  complaint,  in  an  action 
against  a  railroad  company  for  injuries 
while  plaintiff  was  unloading  his  wagon 
in  defendant's  yard,  charges  negligence 
subsequent  to  the  discovery  of  plaintiff's 
peril,  plaintiff  is  chargeable  with  contrib- 
utory negligence  only  after  becoming 
conscious  of  his  danger.  Nashville,  C. 
&  St.  L.  Railway  v.  Wallace,  51  So.  371, 
164  Ala.  209. 

Failure  to  Build  Platform  or  Furnish  a 
Light. — The  fact  that  a  railroad  company 
failed  to  build  a  platform  or  furnish  a 
light,  when  needed,  or  to  keep  a  lookout, 
At  a  certain  junction,  and  one  was  injured 
thereby,  is  not  sufficient  to  sustain  a 
charge  that  the  injury  was  caused  by 
reckless,  wanton,  or  intentional  negli- 
gence. Ensley  R.  Co.  v.  Chewning,  93 
Ala.  24,  9  So.  458. 

Knowledge  of  Presence  and  Peril.— The 

laist  clear  chance  doctrine  would  not  ap- 
ply to  make  a  railroad  company  negli- 
gent in  injuring  a  trespasser  on  the  track 
until  the  engineer  knew  of  his  presence 
and  peril.  Soifthern  R.  Co.  v.  Drake,  51 
So.  996,  166  Ala.  540.  See  also,  Louis- 
ville, etc.,  R.  Co.  V.  Brown,  121  Ala.  221, 
25  So.  609;  Central,  etc.,  R.  Co.  v.  For- 
shee,  125  Ala.  199,  27  So.  1006;  Nashville, 
etc.,  R.  Co.  V.  Harris,  142  Ala.  249,  37  So. 
794;  Johns  v.  Birmingham  R.,  etc.,  Co., 
149   Ala.   529,  43   So.   33. 

"According  to  the  authorities,  'the  test 
of  responsibility  is,  did  the  striking  of 
the  intestate,  by  the  engine,  occur  after 
the     engineer    had     seen — not     might    of 


ought  to  have  seen — that  is,  discovered 
or  distinguished,  the  intestate?  Until  the 
intestate  had  been  seen,  discerned,  to  be 
a  human  being,  the  engineer  was  under 
no  obligation  to  the  trespasser  to  check 
or  stop  his  train,  whatever  might  have 
been  his  duty  to  passengers  on  the  train, 
or  to  persons  rightfully  using  the  track.' " 
Southern  R.   Co.  v,   Drake,  166  Ala.  540, 

51  So.  996,  998. 

In  an  action  Cot  personal  injuries 
against  a  railroad,  where  the  undisputed 
evidence  shows  that  the  presence  and 
peril  of  plaintiff  near  the  track  were  un- 
known to  those  in  charge  of  the  train, 
there  is  no  room  for  applying  the  princi- 
ple of  responsibility  for  negligence  oc- 
curring subsequent  to  plaintiff's  negli- 
gence. Burns  v.  Louisville  &  N.  R.  Co., 
33  So.  891,  136  Ala.  522,  cited  in  note  in 
37  L.  R.  A.,  N.  S.,  137. 

Where,  in  an  action  for  the  death  of  a 
pedestrian  on  a  railroad  track,  defendant's 
trainmen  denied  all  knowledge  of  the 
presence  of  deceased  on  the  track,  plain- 
tiff could  not  recover  on  the  theory  that 
the  engineer  became  aware  of  plaintifTs 
presence  on  the  track  under  circum- 
stances reasonably  indicating  peril,  and 
that  by  reasonable  care  thereafter  he 
could  have  prevented  the  accident.  Car- 
lisle V.  Alabama  Great  Southern  R.  Co., 

52  So.  341,  166  Ala.  591. 

Necessity  That  Negligence  of  Railroad 
Occur  Subsequent  to  Negligence  of  Party 
Injured. — The  act  of  a  trespasser  on  a 
railroad  track  in  remaining  on  the  track 
after  becoming  aware  of  his  danger  be- 
cause of  an  approaching  train  is  negligence 
concurrent  with  or  subsequent  to  the 
negligence  of  the  trainmen  failing  to  ex- 
ercise proper  care  after  discovering  his 
peril,  and  defeats  an  action  for  his  death. 
Central  of  Georgia  R.  Co.  v.   Blackmon, 

53  So.  805,  169  Ala.  304. 

§  1»1.  Willful  or  Wanton  Acts  and  Gh^ss 
Negligence. 

As  to  evidence,  see  post,  "Willful,  Wan- 
ton, or  Unauthorized  Acts  of  Employ- 
ees," §  198  (5).  As  to  instructions,  see 
post,  "Injury  Avoidable  Notwithstand- 
ing Contributory  Negligence  and  Willful 
or  Wanton  Acts,"  §  201  (6).  As  to  plead- 
ing, see  post,  "Injury  Avoidable  Not- 
withstanding     Contributory      Negligence 
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and  Willful  and  Wanton  Acts,"  §  194  (6). 
As  to  questions  for  jury,  see  post,  "Will- 
ful, Wanton,  or  Gross  Negligence,"  § 
200    (5). 

§  191  (1)  In  General. 

A  railroad  company  can  not  wantonly 
or  intentionally  injure  a  trespasser  on 
the  track  any  more  than  it  can  injure 
one  lawfully  thereon.  Southern  Ry.  Co. 
V.  Bennefield,  172  Ala.  588,  55  So.  253; 
Alabama,  etc.,  R.  Co.  v.  Guest,  144  Ala. 
373,   39   So.   654. 

If  the  engineer,  conductor,  or  other 
agents  in  charge  of  a  train  are  informed 
of  the  custom  of  tfte  public  to  use  a  cer- 
tain part  of  the  roadbed,  and,  with  such 
knowledge,  they  wantonly  or  willfully 
injure  a  person,  the  railroad  company 
would  be  liable  notwithstanding  the  per- 
son injured  was  at  the  time  a  trespasser 
on  the  track..  Birmingham  Southern  R. 
Co.  V,  Fox,  52  So.  889,  167  Ala.  281. 

It  was  error  to  charge  that  all  that 
was  meant  by  "wanton,  willful,  or  inten- 
tional negligence"  was  the  conscious 
failure  by  defendant  to  use  reasonable 
care,  under  the  circumstances,  to  avoid 
the  injury  after  discovering  the  child's 
danger.  Alabama  G.  S.  R.  Co.  v.  Bur- 
gess, 22  So.  913,   116  Ala.  509. 

Where  the  servants  of  a  railroad  com- 
pany shunted  cars  down  a  private  spur 
track  over  which  the  servants  of  the 
owner  were  constantly  passing,  the  com- 
pany is  guilty  of  willful  and  wanton  neg- 
ligence where  its  servants  had  knowledge 
of  the  very  frequent  presence  of  the 
owner's  employees  on  the  track  and  the 
likelihood  that  their  acts  would  result  in 
injury.  Louisville,  etc.,  R.  Co.  v.  Wil- 
liams,  183   Ala.   138,   62   So.   679. 

Intestate,  a  child  under  seven  years  of 
age,  was  playing  in  a  school  ground 
which  extended  across  defendant's  rail- 
road tracks,  there  being  a  number  of 
coupled  box  cars  standing  on  the  track 
between  the  playground  and  school- 
house,  and  intestate  and  the  other  chil- 
dren attempted  to  cross  by  going  under 
the  cars  and  over  the  couplings,  and 
while  intestate  was  doing  so  an  engine 
backed  several  cars  against  the  standing 
cars  at  a  rate  of  from  two  to  ten  miles 
an  hour;  the  impact  knocking  the  stand- 
ing cars   from  their  position  and  killing 


intestate.  The  trainmen  knew  that  tfie 
playgrounds  were  adjacent  to  the  Uapk, 
and  may  have  known  that  the  children 
would  have  to  cross  the  track  to  get  tp. 
the  schoolhouse,  but  had  no  reason  to 
believe  that  intestate  was  about  the  cars, 
and  could  not  have  seen  him,  had  the.y 
been  looking  out.  Held,  in  an  action  for 
intestate's  wrongful  death,  that  it  was 
error  to  submit  the  question  of  wanton  or 
willful  negligence.  Southern  R.  Co.  v* 
Bennefield,  172  Ala.  588,  55  So.  252. 

Counts  in  a  complaint  for  the  death  of 
plaintiff's  intestate  while  walking  on  a 
path  near  defendant's  tracks,  which  al- 
leged that  the  path  was  commonly  used 
by  pedestrians,  and  that  many  persons 
passed  thereon  daily  with  defendant's 
knowledge,  and  that  its  servants^  know- 
ing the  danger  to  such  pedes'trians,  will- 
fully placed  on  one  of  the  cars  a  wooden 
plank  which  projected  over  the  path,  and 
struck  and  killed  deceased,  are  not  de- 
murrable. Haley  v.  Kansas  City,  M.  & 
B.   R.   Co.,  21  So.  357,  113  Ala.  640. 

Necessity  of  Intent  to  Injure. — An  in- 
tent of  a  railroad  company's  employee  to 
injure  is  not  essential  to  liability,  not- 
withstanding contributory  negligence, 
since  it  is  enough  if  he  is  so  reckless  as 
to  imply  an  indifference  as  to  whether 
an  injury  is  inflicted.  Alabama  G.  S.  R. 
Co.  V.   Burgess,  25  So.  251,  119  Ala.  555^. 

When  Wantonness  Inferred. — Wanton- 
ness can  not  be  inferred,  unless  the  em- 
ployees of  defendant  railroad  company 
actually  know  of  the  peril  of  decedent, 
and  fail  to  make  reasonable  effort  to  avert 
it.  Glass  V.  Memphis  &  C.  R.  Co.,  94 
Ala.   581,   10   So.   215. 

"The  rule  is  further  stated  in  Georgia 
Pac.  R.  Co.  V,  Lee,  92  Ala.  262,  9  So.  230, 
233,  as  follows:  *The  failure  to  keep  a 
lookout,  which  it  was  the  duty  of  de- 
fendant's employees  to  maintain,  and 
which  would  sooner  disclose  the  peril  of 
the  driver  and  plaintiff's  wagon  and  team, 
even  conceding  that  such  would  have 
been  the  case,  was,  at  the  most,  mer^ 
negligence,  inattention,  inadvertence; 
*  *  *  that  the  purpose  to  accomplish 
a  given  result  can  not  be  imputed  to 
mental  conditions,  the  very  essence  of 
which  is  the  absence  of  all  thought  on 
the  particular  subject.'  The  proposition 
declared  in  the  citation  from  the  case  of 
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Glass  V,  Memphis,  etc.,  R.  Co.,  94  Ala. 
561,  to  So.  215,  that  'wantonness  and  in- 
tention to  do  wrong  can  never  be  im- 
puted  to  them  unless  they  actually  know 
(not  merely  ought  to  know),*  must  be 
taken  in  connection  with,  and  as  limited 
in,,  the  case  of  Georgia  Pac.  R.  Co.  v. 
Lee,  9d  Ala.  262,  9  So.  230,  239,  to  the 
effect  'that  to  run  a  train  at  a  high  rate 
of  speed,  and  without  signals  of  approach, 
at  a  point  where  the  trainmen  have  rea- 
son to  believe  there  are  persons  in  ex- 
posed positions  on  the  track,  as  over  an 
unguarded  crossing  in  a  populous  dis- 
trict of  a  city,  or  where  the  public  are 
wont  to  pass  on  the  track  with  such 
frequency  and  in  such  numbers — facts 
known  to  those  in  charge  of  the  train — 
as  that  ^hey  will  be  held  to  a  knowledge 
of  the  probable  consequences  of  main- 
taining great  speed  without  warnings, 
so  as  to  impute  to  them  reckless  indif- 
ference in  respect  thereto,  would  render 
their  employer  liable  for  injuries  result- 
ing therefrom,  notwithstanding  there  was 
negligence  on  the  part  of  those  injured, 
and  no  fault  on  the  part  of  the  servants 
after  seeing  the  danger.  The  doctrine 
is  not  based  on  the  idea  that  they  ought 
to  have  so'oner  observed  the  danger, 
hpwever,  but  on  the  ground  that  they 
knew  of  its  existence — of  the  presence  of 
people  in  positions  of  peril — as  a  matter 
of  fact,  without  seeing  them  at  all  in  the 
particular  instance.' "  Nave  v.  Alabama, 
etc.,   R.  Co.,  96  Ala.  264,  11   So.   391,  392. 

Contributory  Negligence. — Where,  in 
an  action  for  the  death  of  a  pedestrian 
struck  by  an  engine  operated  on  a  track 
it)  a  street,  the  complaint  declared  on 
wanton  negligence  or  willful  injury,  a 
plea  of  contributory  negligence  was  not 
available  as  a  defense.  Southern  Ry.  Co. 
V.   Hyde,  51  So.  368,  164  Ala.  162. 

In  an  action  against  a  railroad  com- 
pany for  injuries  while  plaintiff  was  un- 
loading his  wagon  in  defendant's  yard, 
the  complaint  alleged  that  defendant's 
servants  in  charge  of  the  train  "knew 
that  persons  and  teams  were  daily  and 
in  frequent  numbers  in  said  passway 
and  in  dangerous  proximity  to  said 
track,"  and  the  servants  in  charge  of  the 
locomotive  knowing  of  the  probable 
peril,  and  being  conscious  that  such  ac- 
tion  would  probably   inflict  injury,  wan- 1 


tonly  ran  the  engine  on  or  against  him. 
Held,  that  as  the  act  complained  of  is 
alleged  to  have  been  wanton,  contributory 
negligence  is  no  defense,  and  a  plea 
thereof  is  ^subject  to  demurrer.  Nash- 
ville, C.  &  St.  L.  Ry.  V.  Wallace,  51  So. 
371,  164  Ala.  209. 

"The  statement  of  the  general  princi- 
ple, as  made  in  Government,  etc.,  R.  Co. 
V,  Hanlon,  &3  Ala.  70,  was  modified  in 
Tanner  v.  Louisville,  etc.,  R.  Co.,  60  Ala. 
621,  as  follows:  *The  word  "and"  be- 
tween the  words  "wanton"  and  "inten- 
tional" should  be  "or."  Either  wanton, 
reckless,  or  intentional  injury  done, 
overcomes  the  defenre  of  contributory 
negligence.'  In  the  latter  case,  the  de- 
ceased was  riding  on  the  track  in  a  cut, 
when  the  train  approached.  He  en- 
deavored to  escape  the  danger  at  a  cross- 
ing near  or  at  the  mouth  of  the  cut, 
when  his  horse  threw  him,  and  it  became 
manifest  that  he  was  unable  to  extricate 
himself  from  the  peril.  .  It  is  held  that 
in  such  case,  if  the  person  endangered 
is  employing  proper  care  and  diligence 
to  escape  the  danger  to  which  his  pre- 
vious negligence  had  exposed  him,  the 
failure  of  those  in  control  of  the  train  to 
apply  proper  skill  and  diligence  to  avoid 
the  injury,  if  a  prompt  resort  to  such 
skill  and  diligence  might  have  prevented 
it,  is  wanton  or  reckless  negligence,  for 
which  the  railroad  will  be  held  account- 
able. The  effect  of  the  decision  is  not 
to  disturb  or  alter  the  general  rule  as 
modified  and  expressed,  but  to  declare 
that  the  want  of  proper  skill  and  dili- 
gence, under  such  circumstances,  is  wan- 
ton or  reckless  negligence  in  the  sense 
of  the  rule.  Frazer  v.  South,  etc.,  R.  Co., 
81   Ala.   185,   1  So.   85,  88. 

Where,  in  an  action  for  the  death  of 
a  pedestrian  struck  by  an  engine  operated 
on  a  track  in  a  street,  the  complaint  de- 
clared on  wanton  negligence  or  willful 
injury,  a  plea  of  assumption  of  risk  was 
not  available  as  a  defense.  Southern  R. 
Co.  V.  Hyde,  164  Ala.  162,  51   So.  368. 

§  191  (a)  Rate  of  Speed,  and  Sig;nal8, 
Lights,  and  Lookouts. 
Rate  of  Speed. — The  running  of  a  train 
at  a  speed  of  50  miles  an  hour  through 
the  outskirts  of  a  city  is  not  of  itself  evi- 
dence of  wantonness.  Peters  v.  Southern 
Ry.  Co..  33  So.  332,   135  Ala.  533. 
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To  operate  a  train  through  a  town 
while  it  is  dark  at  a  speed  prohibited  by 
ordinance  does  not,  without  more,  con- 
stitute that  wantonness  which  is  the 
equivalent  of  intentional  wrong,  and 
which  would  render  the  railroad  liable 
for  the  death  of  a  trespasser.  Martin  v. 
Union  Springs  &  N.  Ry.  Co.,  50  So.  8»7, 
163  Ala.  215. 

Same — Failure  to  Keep  Lookout — In 
an  action  against  a  railroad  company  for 
injuries  sustained  by  plaintiff  while  he 
was  following  a  footpath  over  defend- 
ant's tracks  in  a  village,  it  appeared  that 
the  train  was  running  50  miles  an  hour; 
that  at  the  time  of  the  accident  the  engi- 
neer was  looking  backward,  and  there 
was  no  evidence  that  he  knew  of  plain- 
tiff's danger,  or  of  the  use  of  ihe  path. 
Held,  that  there  was  no  evidence  of 
wantonness.  Peters  v.  Southern  Ry.  Co., 
33  So.   332,  135  Ala.  533. 

Same — Absence  of  Signals — Contribu- 
tory Negligence.  —  Where  defendant's 
servants  ran  certain  cars,  from  which  the 
engine  had  been  detached,  at  a  high  rate 
of  speed,  and  without  signals  of  their 
approach,  along  the  track  where  they 
knew  persons  were  wont  to  frequent,  or 
where  people  used  the  track  as  a  pass- 
way  with  such  frequency  and  in  such 
numbers  that  .  defendants  employees 
would  be  charged  with  knowledge 
thereof,  and  plaintiff's  intestate  was  killed 
by  being  struck  from  the  rear  by  such 
cars,  which  defendant's  brakeman  was 
unable  to  stop  after  discovering  intes- 
tate's peril,  defendant  was  liable  for  will- 
fully killing  intestate,  notwithstanding  he 
was  a  trespasser  and  guilty  of  contribu- 
tory negligence.  Alabama  Great  South- 
ern R.  Co.  V.  \}uest,  34  So.  968,  136  Ala. 
348;  Georgia  Pac.  R.  Co.  v.  Lee,  92  Ala. 
262,  9  So.  230;  Highland  Ave.,  etc.,  R. 
Co.  V.  Robbins,  124  Ala.  113,  27  So.  422. 

Lookout — A  railroad  company  is  not 
bound  to  keep  a  lookout  for  trespassers 
on  its  track,  and  it  is  not  until  the  en- 
gineer becomes  actually  aware  of  the 
danger  to  a  trespasser  that  a  failure  to 
exercise  preventive  effort  to  avert  an  in- 
jury can  constitute  such  gross  negligence 
as  amounts  to  wantonness  and  reckless- 
ness. Southern  R.  Co.  v.  Bush,  26  So. 
168,  122  Ala.  470. 

Where  a  trespasser  on  a  railroad  bridge 


is  run  into,  the  facts  that  the  view  from 
that  point  was  unobstructed  for  150 
yards,  that  the  train  might  have  been 
stopped  within  80  to  159  feet,  and  that  the 
fireman  was  looking  out  of  the  engine 
along  the  track  towards  the  trespasser, 
do  not  show  wanton  and  reckless  negli- 
gence, as,  if  the  fireman  did  not  see 
him,  it  would  be  but  simple  negligence. 
Georgia  Pac.  R.  Co.  v.  Ross,  100  Ala.  490, 
14  So.  d82,  cited  in  note  in  25  L.  R.  A. 
289. 

An  intoxicated  person  trespassing  on  a 
railroad  track,  and  lying  down  between 
the  rails  until  killed,  is  not  entitled  to 
the  protection  of  the  rule  relative  to 
densely  populated  districts.  Southern  R. 
Co.  V.  Stewart,  179  Ala.  304,  60  So.  927; 
Southern  R.  Co.  v,  Drake,  166  Ala.  540, 
51    So.   996. 

"The  case  of  Birmingham  R.,  etc.,  Co. 
V.  Fuqua,  174  Ala.  631,  66  So.  578,  579, 
is*not  in  conflict  with  this  conclusion.  It 
was  there  held  that  *in  respect  to  the 
duty  of  keeping  a  lookout  for  obstructions 
on  the  track  the  law  recognizes  no  dis- 
tinction between  keeping  a  lookout  for 
one  prone,  or  one  erect,  upon  the  track. 
The  duty  of  keeping  a  lookout  is  the 
same  in  either  case.'  But  this  statement 
must  be  limited  to  the  facts  of  that  case, 
and  the  opinion  expressly  recites  that 
the  plaintiffs  intestate  was  killed  at  the 
crossing  of  two  public  streets  in  the  heart 
of  the  town  of  Elyton,  while  lying  on 
defendant's  street  car  track,  which  ran 
along  and  formed  part  of  the  street.  Ori 
such  a  track  it  was  the  duty  of  the 
niotorman  to  keep  a  lookout  for  all  per- 
sons liable  to  be  run  over,  no  matter  how 
they  got  on  the  track,  and  no  matter 
what  they  were  doing  there,  and  the  fail- 
ure to  do  so  would  be  simple  or  wanton 
negligence,  according  to  the  circum- 
stances. We  are  unwilling  to  extend 
that  rule  of  duty  to  cases  such  as  this." 
Southern  R.  Co.  v.  Stewart,  179  Ala.  304, 
60   So.   927,   929. 

Sparsely  Settled  Region.— The  rule 
that  it  is  wanton  negligence  to  run  trains 
at  a  dangerous  rate  of  speed,  without 
warning  or  a  lookout  at  points  which  it 
is  known  that  people  are  liable  to  fre- 
quent, does  not  apply  to  a  sparsely  pop- 
ulated region.  Whitehead  v.  St  Louis 
&   S.    F.    Ry.   Co.,    179    Ala.   314,   60   So. 
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930;   Haley  v,  Kansas  City,  etc.,  R.  Co., 

113  Ala.  640,  21  So.  357;  Highland  Ave., 
etc.,  R.  Co.  V.  Robbins,  124  Ala.  113,  27 
So.  422;  Southern  R.  Co.  v.  Stewart,  179 
Ala.  304,  60  So.  927. 

§  191  (3)  Precautions  as  to  Persons  Seen 
on  or  Near  Track. 

To  constitute  willfulness  on  the  part  of 
servants  in  charge  of  a  train,  in  their 
omissions  to  make  proper  preventive  ef- 
fort after  discovering  the  peril  of  a  per- 
son on  the  track,  they  must  have  been 
conscious  at  the  time  that  they  were  omit- 
ting to  use  the  means  at  hand  which  the 
circumstances  reasonably  required  to 
avert  an  injury;  and  hence  a  count  which 
merely  charges  a  failure  to  exercise  due 
and  reasonable  care,  after  discovering 
the  peril,  charges  negligence  only.  Ala- 
bama G.  S.  R.  Co.  V.  Burgess,  22  So.  169, 

114  Ala.  587;  S.  C,  22  So.  913,  116  Ala. 
509.  • 

Decedent  was  walking  on  a  railroad 
track  with  his  back  to  an  approaching 
train.  He  did  not  look  in  its  direction, 
though  he  could  have  seen  it  for  two 
blocks  and  could  have  walked  in  a  place 
of  safety.  The  train  was  running  down- 
grade, without  steam,  at  from  15  to  20 
miles  an  hour.  The  bell  was  rung  for 
about  100  feet  before  reaching  him,  and 
the  whistle  was  blown  when  the  train 
was  20  or  30  feet  from  him.  The  place 
where  the  accident  occurred  was  not  one 
where  people  were  in  the  habit  of  cross- 
ing the  track.  Held,  that  the  company 
as  a  matter  of  law  was  not  guilty  of 
willfully  striking  decedent.  Williams  v. 
Central  of  Georgia  Ry.  Co..  40  So.  143, 
146  Ala.  680. 

Where  the  engineer  of  a  train,  which 
ran  over  a  child,  saw  the  child  on  the 
track,  and  with  reckless  indifference  of 
consequences  neglected  to  use  means  to 
avoid  the  injury  after  discovering  the 
peril,  if  discovered  in  time  for  preventive 
effort,  he  was  guilty  of  wanton  wrong. 
Southern  R.  Co.  v.  Forrister,  158  Ala. 
477,  48  So.  69. 

Contributory  Negligence. — In  an  ac- 
tion to  recover  damages,  the  evidence 
showed  that  the  engineer  discovered  de- 
ceased about  midway  of  a  trestle,  100 
feet  long,  when  the  train  was  from  400 
to  600  vards  from  deceased,  and  that  the 


train  could  have  been  stopped  within  that 
or  less  distance  had  the  trainmen  acted 
promptly,  and  that,  after  the  discovery, 
the  engineer  acted  upon  the  presumption 
that  the  deceased  could  reach  the  end  of 
the  trestle  in  safety,  and  did  not  attempt 
to  stop  until  deceased  attempted  to  re- 
trace his  steps.  Held,  that  the  conduct 
of  the  engineer  was  reckless  and  wan* 
ton,  and  would  justify  a  verdict,  notwith- 
standing that  deceased  was  a  trespasser, 
and  guilty  of  contributory  negligence. 
Central  Railroad  &  Banking  Co.  v. 
Vaughan,  93  Ala.  209,  9  So.  468. 

Where  an  engineer  discovers  a  child  in 
peril  in  time  to  avoid  injuring  it  by  the 
exercise  of  reasonable  diligence,  and 
consciously  fails  to  exercise  such  dili- 
gence, such  failure  is  wanton  negligence; 
and  the  company  is  liable,  though  the 
child  is  negligent.  Alabama  G.  S.  R.  Co. 
V,   Burgess,  25  So.  251,  119  Ala.  555. 

§  198.  Acts  or  Omissions   of   Employees 
or  Others. 

A  railroad  company  is  liable  for  inju- 
ries received  by  plaintiff  owing  to  the 
willful  and  wanton  act  of  its  servant  in 
charge  of  its  train,  even  though  its  other 
servants  are  not .  guilty  of  negligence. 
Louisville,  etc.,  R.  Co.  v.  Williams,  183 
Ala.  138,  62  So.  679. 

§  198.  Actions  for  Injuries. 

§  194. Pleading. 

§  194  (1)  Form  and  Sufficiency  of  Allega- 
tions in  General. 

Plaintiff  alleged  that  while  on  the 
premises  of  a  gin  company  and  engaged 
about  its  business,  and  while  defendant 
was  operating  a  car  on  a  spur  track  run- 
ning into  the  gin  company's  premises 
through  a  gate,  the  car  struck  the  gate, 
and  as  a  proximate  consequence  thereof 
the  gate  fell  on  plaintiff,  and  he  was  in- 
jured as  a  proximate  consequence  of  de- 
fendant's negligence  in  and  about  the 
control,  management,  and  operation  of 
the  car.  Held,  that  the  complaint  suffi- 
ciently charged  that  plaintiff  was  injured 
while  lawfully  on  the  gin  company's 
premises  and  acting  within  the  scope  of 
his  employment,  due  to  defendant's  ac- 
tionable negligence.  Birmingham  Belt  R. 
Co.  V.  Drake,  1  Ala.  App.  354,  56  So.  53. 

A    count   alleging   that    defendant    was 
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engaged  in  operating  a  railroad,  and  so 
negligently  conducted  its  business  that  a 
locomotive  ran  against  two  mules  and 
caused  their  death,  was  sufficient  as 
against  a  demurrer  on  the  ground  that 
the  count  failed  to  show  what  locomotive 
inflicted  the  injury,  that  it  failed  to  shov/ 
by  whom  the  engine  was  operated,  and 
that  it  failed  to  show  with  sufficient  cer- 
tainty that  the  alleged  negligences  proxi- 
mately contributed  to  the  injury.  Wes- 
tern Ry.  of  Alabama  v,  Mitchell,  41  So. 
427,  148  Ala.  35. 

In  an  action  against  a  railroad  com- 
pany for  wrongful  death,  a  count  aver- 
ring that  decedent,  while  asleep  upon  the 
track,  was  struck  by  a  locomotive,  and 
that  defendant's  engineer,  though  aware 
of  the  peril  of  decedent,  negligently  failed 
to  use  all  proper  means  to  prevent  in- 
juring him,  is  not  objectionable  in  con- 
fusing common-law  and  statutory  liabil- 
ity, for  it  avers  no  employment  at  the 
time  of  the  injury,  and  without  such  aver- 
ment, either  express  or  implied,  there  can 
be  no  basis  for  appeal  to  the  employer's 
liability  act,  even  though  the  terms  used 
would  be  apt,  had  the  count  been  drawn 
under  that  statute.  Louisville  &  N.  R. 
Co.  V.  Holland,  173  Ala.  675,  55  So.  1001. 

A  complaint  in  an  action  against  a 
railroad  for  the  death  of  a  pedestrian 
struck  by  an  engine  operated  on  a  track 
in  a  street,  which  alleges  that  the  train- 
men* wantonly  or  intentionally  ran  the 
engine  against  decedent,  thereby  causing 
his  death;  that  the  engine  was  running 
15  miles  an  hour  backwards  at  night  with- 
out any  light,  and  without  giving  any 
signals  of  approach;  that  the  trainmen 
knew  that  people  crossed  and  recrossed 
the  street  in  great  numbers,  and  with 
frequency;  that  they  with  reckless  in- 
difference to  the  safety  of  the  peo- 
ple intentionally  propelled  the  engine 
at  a  high  speed  and  ran  the  same  against 
decedent  who  was  attempting  to  cross 
the  street;  and  that  the  conduct  of  the 
trainmen  was  reckless  and  wanton — 
states  a  cause  of  action  as  against  a 
demurrer.  Southern  R.  Co.  v,  Hyde,  51 
So.  368,  164  Ala.  162. 

A  count  alleging  that  defendant  was  on 
a  certain  date  engaged^  in  the  operation 
of  a  railroad  and  of  locomotives  and 
cars  in  a  specified  county,  and  that  one 


of  the  agents  of  defendant  in  charge  of 
a  locomotive  negligently  operated  it  be- 
tween certain  stations  and  by  reason 
thereof  ran  said  locomotive  against  two 
mules,  was  sufficiently  specific  as  to  the 
place  of  the  accident,  and  otherwise  good 
as  against  a  demurrer  on  the  ground 
that  the  count  failed  to  allege  with  suffi- 
cient certainty  what  servants  were  guilty 
of  negligence,  and  on  the  ground  that  it 
failed  to  allege  with  sufficient  certainty 
that  the  servants  were  guilty  of  negli- 
gence. Western  Ry.  of  Alabama  v, 
Mitchell,  41  So.  427,  148  Ala.  35. 

Under  Code  1896,  §  3440,  requiring 
warnings  to  be  sounded  by  locomotives 
moving  within  villages,  etc.,  and  under 
§  3443  making  railway  companies  liable 
for  injuries  caused  by  failure  to  comply 
with  such  requirement,  a  complaint  al- 
leging that  while  plaintiff's  intestate,  a 
six  year  old  child,  was  attempting  to 
cross  behind  a  train  to  reach  the  depot 
in  a  village,  the  trainmen  willfully,  negli- 
gently, without  warning  or  signals,  sud- 
denly and  violently  backed  the  train 
against  intestate  and  killed  him,  as  a 
proximate  consequence  of  such  negli- 
gence, that  the  trainmen  knew  or  by  using 
ordinary  care  could  have  known  of  in- 
testate's attempt  to  cross  the  tracks;  and 
that  the  path  on  which  intestate  was 
killed  had  been  frequently  and  continu- 
ously used  for  many  years  with  the  com- 
pany's employees'  and  agents'  knowledge, 
was  not  bad  as  failing  to  show  a  duty  to 
keep  a  lookout  or  to  give  warning,  nor 
as  failing  to  show  that  omission  of  warn- 
ing proximately  caused  the  injury.  South- 
ern R.  Co.  V.  Shipp,  53  So.  150,  169  Ala. 
327. 

Duty  in  Respect  to  Ditch.— The  aver- 
ment that  a  railroad  company  "negli- 
gently allowed  or  permitted  a  deep  ditch 
to  cross 'the  said  right  of  way  or  railroad 
in  a  perilous  and  dangerous  condition"  is 
insufficient  to  charge  a  duty  upon  the  rail- 
road company  in  respect  to  the  ditch. 
St.  Louis,  etc.,  R.  Co.  v.  Jamar,  182  Ala. 
554,  62  So.  701. 

Manner  in  Which  Deceased  Was  Using 
Track. — Although  defendant's  omission 
of  lookout  and  signals  while  running  the 
train  at  a  high  speed  be  conceded  as 
wanton  negligence,  where  there  is  a  fail- 
ure to  allege  that  plaintiff's  Intestate  was 
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using  the  track  in  the  customary  way 
when  he  was  killed,  he  is  not  brought 
within  the  protection  of  the  rule  as  to 
densely  populated  regions  and  trespass- 
ers. Southern  R.  Co.  v,  Stewart,  179  Ala. 
304,  60  So.  927. 

Discovery  by  Trainmen  That  Child 
Could  Not  or  Would  Not  Extricate  Him- 
self from  Peril* — A  complaint  in  an  ac- 
tion for  the  death  of  a  child  six  years 
old  struck  by  a  train,  which  alleges  that 
the  child  was  on  the  track,  and  that  the 
trainmen  discovered  him  in  time  to  avoid 
injuring  him  by  the  exercise  of  due  care, 
but  negligently  permitted  the  train  to  kill 
him,  is  sufficient,  without  alleging  that 
the  trainmen  discovered  that  he  could  not 
or  would  not  extricate  himself  from  his 
peril.  Southern  R.  Co.  v.  Smith,  50  So. 
390,  163  Ala.  174. 

Allegation  as  to  Particular  Track  on 
Which  Train  Was,  or  That  There  Was 
but  One  Track. — In  an  action  for  causing 
the  death  of  a  child  on  a  railroad  track, 
it  was  not  necessary  for  a  count  to  allege 
that  the  child  was  on  the  particular  track 
on  which  the  train  was,  and  that  there 
was  but  one  track.  Southern  R.  Co.  v. 
Smith,  173  Ala.  697,  55  So.  913. 

Negligence  Subsequent  to  Discovery  of 
Peril. — A  complaint  for  the  death  of  a 
person  on  a  railroad  track,  which  shows 
that  decedent  was  guilty  of  contributory 
negligence,  or  was  a  trespasser,  is  defec- 
tive unless  it  shows  negligence  by  de- 
fendant subsequent  to  discovering  his 
peril.  Louisville,  etc.,  R.  Co.  v.  Holland, 
164  Ala.  73,  51  So.  365. 

Plea  of  Contributory  Negligence  Held 
Insufficient — Where  the  complaint  for  in- 
juries on  a  railroad  track  alleges  negli- 
gence after  discovering  plaintiffs  peril, 
special  pleas  of  contributory  negligence 
which  fail  to  allege  knowledge  by  plain- 
tiff of  his  peril,  or  that  he  was  guilty  of 
contributory  '  negligence  subsequent  to 
discovery  of  his  peril,  are  insufficient,  and 
subject  to  demurrer.  Nashville,  C.  &  St. 
L.  Railway  r.  Wallace,  51  So.  371,  164 
Ala.  209. 

Necessity  to  Allege  That  Person  In- 
jured Not  Trespasser. — A  complaint  in  an 
action  for  the  death  of  a  person  struck 
by  a  train,  which  charges  only  simple 
negligence,  must  show  that  decedent  was 
not  a  trespasser.     Central,  etc.,  'R.  Co.  t». 


Blackmon,  169  Ala.  304,  53  So.  805;  Loiii»^ 
ville,  etc.,  R.  Co.  r.  Holland,  164  Ala.  73, 
51  So.  365;  Gadsden,  etc.,  R.  Co.  v.  Juliar 
133  Ala.  371.  32  So.  135;  Southern  R 
Co.  V.  Forrister,  158  Ala.  477,  48  So.  69 
Ensley  R.  Co.  v,  Chewning,  93  Ala.  M 
9  So.  458;  Savannah,  etc,  R-  Co.  r.  Mead 
ows,  95  Ala.  137,  10  So.  141;  Highbuk 
Ave.,  etc.,  R.  Co.  v.  Robbins,  124  Ala.  113.  s: 
So.  422^  Louisville,  etc..  R.  Co.  v.  BronTi 

121  Ala.  221,  25  So.  609;  Martin  v.  Unk 
Springs,  etc.,  R.  Co.,  163  Ala.  215,  50  S( 
897;  Southern  R.  Co.  v.  Smith,  163  Al 
174,  50  So.  390;  Southern  R.  Co.  v.  Bt 

122  Ala.   470,  26   So.   168. 

A  complaint  in  an  action  for  the  dear] 
of  a  child  struck  by  a  train,  which  al 
leges  that  the  child  was  on  the  track  a 
a  place  at  which  numerous  persocs  i 
frequent  intervals  were  passing,  that  tW 
trainmen  discovered  his  peril  in  time  ti 
avoid  injuring  him  by  due  care,  and  thd 
they  negligently  failed  to  keep  a  looked 
etc.,  is  demurrable  for  failing  to  ^\tt 
facts  showing  that  the  child  was  not 
trespasser.  Southern  R.  Co.  r.  Smith,  :« 
Ala.    174,   50   So.   390. 

Where  the  complaint  in  an  action  !< 
death  of  a  child  run  over  by  a  ti 
avers  simple  negligence,  and  fails 
show  either  that  the  child  was  not  a  in 
passer  on  the  track,  or  that  defendar.tl 
servants  in  charge  of  the  train  becasi 
aware  of  her  peril  in  time  to  prevent  tn 
injury,  it  is  insufficient  on  demnrrer,  ^in< 
a  child  may  be  a  trespasser,  and  ord 
narily  a  railroad  is  under  no  more  ob9 
gation  to  keep  a  lookout  for  childrd 
who,  without  enticement  for  which  it  i 
responsible,  may  go  on  the  track  at 
place  where  they  have  no  right  to  b 
than  for  adults.  Southern  Ry.  Co.  r.  Fo 
rister,  48  So.  69,  168  Ala.  477. 

General  Averments  of  Acts  Coostitii 
ing     Single      Negligence      Sufficient.  - 

Though  the  complaint  against  a  railroa 
company  for  running  over  a  person  nc< 
not  specify  the  particular  acts  constit? 
ing  the  cause  of  action  when  simple  rei 
ligence  is  relied  on,  it  must  allege  sue 
facts  as  to  show  that  decedent   was    r 
titled    to    redress    for    simple    neglige rir 
Louisville    &   N.    R.    Co.   v.    Holland. 
So.    365,    164    Alaf  73;    Gadsden,    etc, 
Co.  V.  Julian,  133  Ala.  371,  32   So.   i:*" 
In   an    action   against   a    railroad    cor 
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pany  to  recover  damages  for  personal  in- 
juries, an  allegation  that  plaintiff  was 
upon  defendant's  track  "at  the  instance 
and  request  of  the  defendant/'  and  that 
defendant,  notwithstanding  its  duty  to 
manage  its  engines  and  trains  "so  as  not 
to  injure  the  plaintiff,  *  *  »  negli- 
gently ran  over  and  injured  the  plaintiff 
with  one  of  its  enginet,'*  was  sufficient 
although  it  did  not  arer  the  particular 
acts  or  omission  conttituting  the  negli- 
gence. Mobile  &  O.  R.  Co.  r.  George,  94 
Ala.  199,  10  So.  145. 

A  count  of  a  complaint  ag^ainst  a  rail- 
way company  for  causing  th«  death  of 
plaintiffs  intestate  alleged  that  at  a  cer- 
tain time  defendant  was  operating  a  rail- 
road, and  that  one  of  its  trains  was  be- 
ing run  at  a  certain  crossing;  that  while 
plaintiffs  intestate,  then  in  life,  was  lying 
on  the  track  of  said  railroad  near  the 
'  crossing,  the  train  was  approaching  him 
under  the  management  and  control  of  de- 
fendant's servants;  that  he  was  put  in 
peril,  and  that  defendant's  servants  saw 
the  peril  and  that  plaintiff's  intestate 
would  not  likely  make  any  effort  to  avoid 
being  injured;  that  after  the  discovery  of 
his  peril  defendant's  servants  in  charge 
of  the  engine  and  train  so  negligently 
and  carelessly  conducted  themselves  in 
the  management  thereof  that  the  engine 
was  caused  to  run  upon  said  intestate  and 
kill  him.  Held,  that  the  count  was  suffi- 
cient, as  against  a  demurrer  on  the 
grounds  that  it  did  not  show  that  de- 
fendant's servants  saw  the  peril  of  intes- 
tate in  time  to  prevent  injuring  him,  and 
that  it  appeared  from  the  complaint  that 
he  was  a  trespasser,  and  that  it  did  not 
appear  that  defendant  or  its  employees 
wantonly  or  willfully  killed  him,  and 
'that  it  appeared  that  he  was  guilty  of 
contributory  negligence  proximately  con- 
tributing to  his  own  death  in  failing  to 
extricate  himself  from  his  perilous  posi- 
tion before  the  train  reached  him,  since 
in  such  cases,  after  stating  facts  showing 
a  duty,  very  general  averments  of  neg- 
ligence arc  sufficient.  Southern  Ry.  Co. 
V.  Stewart,  45  So.  51,  153  Ala.  133;  Lou- 
isville, etc.,  R.  Co.  V.  Marbury  Lumber 
Co.,  125  Ala.  237,  28  So.  438;  Central, 
etc.,  R.  Co.  V.  Forshee,  125  Ala.  199,  27 
So.  1006. 

Specific  Ayerments  Rendering  General 
Ayerments  Bad. — In  an  action  against  a 


railroad  company  for  killing  plaintiffs 
intestate  on  the  track,  the  complaint 
averred  generally  the  negligent  operation 
of  the  cars,  and  then  averred  that  the 
cars  were  negligently  operated,  in  that, 
though  the  night  was  dark,  they^did  not 
have  a  sufficient  headlight  and  were  run 
raq>idly,  which  nbgligence  proximately 
&used  intestate's  injuries  and  death. 
Held,  t&Bt  neither,  of  such  specific  alle- 
gations constituted  negligence  as  a  mat- 
ter of  law,  and  that  the  complaint  was 
therefore  demurrable.  Johnson  v.  Bir- 
mingham Ry.,  Light  &  Power  Co.,  43  So. 
33,    149   Ala.   529. 

§  IM  (»)  Right  to  Oo  on  or  Near  Track. 

A  complaint  alleging  merely  the  negli- 
gence of  a  railroad  in  killing  a  person 
while  on  the  track,  without  anything  to 
show  how  he  came  on  the  track,  whether 
as  a  trespasser  or  otherwise,  is  insufii-' 
cient.  Montgomery's  Ex'rs  v,  Alabama 
G.  S.  R.  Co.,  97  Ala.  305.  12  So.  170,  cited 
in  note  in  59  L.  R.  A.  223. 

A  complaint  alleging  that  plaintiffs  in- 
testate was  struck  and  killed  by  a  locO" 
motive  on  defendant's  road,  and  that  the 
servants  of  defendant  were  so  situated 
that  the  perilous  position  of  deceased  was 
apparent  to  them,  and  they  ought  to  have 
discovered  it  by  ordinary  care  in  ample 
time  to  have  stopped  the  locomotive,  and 
they  negligently,  carelessly,  and  reck- 
lessly failed  and  neglected  to  stop  said 
locomotive,  does  not  state  a  cause  of  ac- 
tion, as  it  charges  simple  negligence  only» 
and  does  not  show  whether  deceased  was 
rightfully  or  wrongfully  on  the  track. 
Southern  Ry.  Co.  v.  Bush,  26  So.  168,  122 
Ala.  470. 

§  194  (8)  Frightening  Animals  Near  Rail- 
road. 
A  complaint  against  a  railroad  com-^ 
pany  for  negligence  is  sufficient  which 
alleges  that  plaintiffs  mule  was  fright- 
ened at  the  unnecessary  noise  of  defend- 
ant's train  near  a  highway,  and  "owing 
to  the  negligence  of  the  defendant's  em- 
ployees running  and  managing  said  cars." 
Oxford  Lake  Line  Co.  v.  Stedham,  101 
Ala.  376,  13  So.  553,  cited  in  note  in  59 
L  R.  A.  230.  See  also.  South,  etc.,  R. 
Co.  V.  Thompson,  62  Ala.  494,  500;  West- 
ern Railway  v.  Lazarus,  88  Ala.  453,  6 
So.  877;  East  Tennessee,  etc.,  R.  Co.  v. 
Watson,  90  Ala.  41,  7  So.  813;  Stanton  v. 
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Louisville,  etc.,  R.  Co.,  91  Ala.  382,  8 
So.  798;  Ensley  R.  Co.  v,  Chewning,  93 
Ala.   24,   9    So.    458. 

A  complaint  alleging  that  while  plain- 
tiff was  driving  over  the  lower  part  of  a 
bridge  owned  by  defendant  railroad 
companjr,  having  paid  toll  therefor,  de- 
fendant negligently  permitted  a  train  to 
pass  over  the  upper  part  of  said  bridge, 
frightening  plaintiffs  horse,  and  causing 
plaintiff  to  be  thrown  from  the  buggy; 
that  defendant  had  declared  in  its  printed 
rules  that  no  train  would  be  permitted 
to  pass  over  said  bridge  while  any  per- 
son was  driving  below,  and  would  signal 
approaching  trains  accordingly,  but  that 
defendant  negligently  failed  to  signal  said 
train — did  not  show  that  defendant  knew 
that  plaintiff  was  on  the  bridge,  and  did 
not  aver  facts  showing  that  defendant 
was  under  any  duty  to  plaintiff  not  to 
cross  the  bridge  with  its  train  at  the  time 
plaintiff  was  injured.  Levin  v.  Memphis 
&  C.  R.  Co.,  109  Ala.  332,  19  So.  396.  cited 
in  note  in  33  L  R.  A.,  N.  S.,  125. 

A  complaint,  in  an  action  against  a 
railroad  company  for  injuries  to  a  trav- 
eler in  consequence  of  the  mule  he  was 
driving  becoming  frightened  by  a  train, 
which  alleges  that  the  engineer  or  other 
employee  of  the  railroad  in  charge  of  the 
engine  saw,  or  by  ordinary  diligence 
could  have  seen,  that  the  mule  was  about 
to  run  away;  that  the  engineer  or  other 
employee  willfully  or  intentionally  con- 
tinued to  run  the  train  in  the  direction 
of  the  traveler;  and  that,  at  or  just  before 
reaching  the  point  opposite  and  near  to 
the  traveler,  the  engineer  or  other  em- 
ployee willfully  or  intentionally  allowed 
a  large  quantity  of  steam  to  be  recklessly 
emitted  from  the  engine,  or  willfully  or 
intentionally  caused  the  whistle  to  be  un- 
necessarily sounded,  frightening  the 
'mule,  etc.,  fails  to  state  a  cause  of  action 
for  a  wanton  wrong.  Alabama  Great 
Southern  R.  Co.  v.  Fulton,  43  So.  832, 
150  Ala.   300. 

A  complaint,  for  injuries  to  plaintiff  by 
frightening  of  his  mule  by  defendant's 
locomotive  near  a  public  highway  on 
which  plaintiff  was  driving,  alleged  that 
defendant's  servants  in  control  of  the 
train  caused  the  engine  to  make  such 
great,  oft-repeated,  and  long-continued 
noises  that  the  mule  was  caused   to   get 


beyond  plaintiffs  control  and  run  away,  • 
and  that  the  mule  was  frightened  by  rea- 
son and  as  a  proximate  consequence  of 
the  defendant's  negligence,  in  that  it  neg- 
ligently caused  or  allowed  the  engine  to 
make  or  continue  to  make  great  and  un- 
necessary noises  while  it  was  near  a 
public  highway.  Held,  that  under  the 
rule  that  a  count  must  be  construed  as 
an  entirety,  it  charged  as  negligence  the 
causing  or  allowing  of  the  locomotive  to 
make  or  continue  to  make  great  and  un- 
necessary noises,  wherefrom  the  mule  be- 
came frightened,  and  the  complaint  was 
not  demurrable.  Alabama  Consol.  Coal, 
etc.,  Co.  V,  Cowden,  175  Ala.  108;  58  So. 
984. 

§  194  (4)  ViolationB  of  Sutute  or  Ordi- 
nances. 

A  complaint  against  a  railroad  com- 
pany for  running  over  a  person,  show- 
ing the  accident  to  have  occurred  at  a 
place  where  Code  1907,  §  6473,  requires 
signals  to  be  given,  without  showing 
whether  decedent  was  a  trespasser,  is  in- 
suflicient,  though  section  5478  places  the 
burden  on  defendant  in  such  actions  of 
showing  compliance  with  such  require- 
ment. Louisville,  etc.,  R.  Co.  v.  Holland^ 
164  Ala.  73,  51  So.  365. 

§  194  (5)  Negativing  Contributory  Neg- 
ligence. 

In  an  action  for  injuries  to  a  person 
on  a  railroad  track,  the  fact  that  plaintiff 
was  guilty  of  contributory  negligence 
after  knowledge  of  his  peril  is  a  defense 
to  be  pleaded,  and  the  complaint  need 
not  negative  the  same.  Nashville,  etc.. 
Railway  v.  Wallace,  164  Ala.  209,  51  So. 
371. 

§  194  (6)  Injury  Avoidable  Notwithstand- 
ing Contributory  Negligence  and 
WiUfttl  and  Wanton  Acts. 

A  complaint  in  an  action  for  the  death 
of  a  person  struck  by  a  train,  which 
shows  that  decedent  was  a  trespasser, 
must  allege  willful  or  wanton  misconduct 
on  the  'part  of  the  trainmen,  or  negli- 
gence on  their  part  subsequent  to  a  dis- 
covery of  decedent's  peril.  Central  of 
Georgia  Ry.  Co.  v.  Blackmon,  53  So.  805, 
169  Ala.  304;  Birmingham  R.,  etc.,  Co.  v. 
Jones,   153   Ala.   157,   45   So.   177. 

In   an    action   against   a   railroad   com- 
'  pany  for  killing  a  trespasser  on  its  track. 
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a  count  alleging  negligence  in  not  blow- 
ing the  whistle  or  ringing  the  bell  be- 
fore entering  a  cut  on  a  curve  within 
less  than  one-fourth  of  a  mile  from  a 
public  crossing,  when  the  engineer  could 
not  see  one-fourth  mile  in  front  of  him, 
is  defective,  under  Code,  §  1144,  provid- 
ing for  blowing  the  whistle  and  ringing 
the  bell  on  entering  a  curve,  for  the  rea- 
son that  when  the  pleadings  show  the 
plaintiff  to  have  been  a  mere  trespasser 
he  must  show  that  the  negligence  of  de- 
fendant was  wanton,  reckless,  or  inten- 
tional, to  entitle  him  to  recover.  Savan- 
nah &  W.  R.  Co.  V.  Meadows,  95  Ala. 
la?,  10  So.  141. 

Complaint  Held  Sufficient — A  com- 
plaint alleging  generally  that  the  serv- 
ants of  defendant  railroad  company  wan- 
tonly or  intentionally  ran  an  engine  over 
the  intestate,  sufficiently  charges  a  wan- 
ton killing.  Southern  R.  Co.  v,  Hyde, 
183  Ala.  346,  61  So.  77;  Central,  etc.,  R. 
Co.  V.  Forshee,  125  Ala.  199,  27  So.  1006; 
Alabama,  etc.,  R.  Co.  v.  Burgess,  114 
Ala.  587,  22  So.  169;  S.  C,  116  Ala.  509, 
22  So.  913. 

A  complaint  against  a  railroad  com- 
pany for  injuries  received  by  plaintiff  in 
crossing  a  spur  track,  which  alleged  that 
defendant's  servants  in  charge  of  the 
cars,  while  acting  within  his  employment, 
willfully  and  wantonly  ran  down  plaintiff, 
proximately  causing  his  injuries,  suffi- 
ciently charges  a  willful  and  wanton  in- 
jury. Louisville,  etc.,  R.  Co.  v,  Williams, 
183  Ala.  138,  62  So.  679. 

An  averment  that  the  servants  of  de- 
fendant railroad  company  wantonly  pro- 
pelled an  engine  at  a  high  rate  of  speed 
without  any  signals  of  its  approach,  along 
a  street  while  people  in  great  numbers 
crossed  and  recrossed  the  track,  and  that 
as  a  result  of  these  acts,  plaintiffs  intes- 
tate was  killed,  charges  a  wanton  killing. 
Southern  R.  Co.  v.  Hyde,  183  Ala.  346, 
fjl  So.  77;  Louisville,  etc.,  R.  Co.  t;.  Orr, 
121    Ala.  489,  26   So.  35. 

A  complaint  in  an  action  for  the  death 
of  a  person  struck  by  a  train,  which  al- 
leges that  decedent  was  struck  by  a  train 
while  on  a  path  on  the  roadbed,  and.  that 
the  trainmen  discovered  decedent's  peril 
and  negligently  managed  the  train  and 
thereby  caused  the  accident,  ib  sufficient 
as  against  a  demurrer,  because  it  alleges 


negligence  after  the  discovery  of  the 
peril  of  decedent  who  was,  as  shown  by 
complaint,  a  trespasser.  Central,  etc.,  R. 
Co.  V.  Blackmon,  169  Ala.  304,  53,  So. 
805. 

Necessity  of  Ayerring  Consciousness  of 
Danger. — In  an  action  for  injuries  to  a 
trespasser  upon  a  railroad  track,  where 
the  plaintiff  relies  upon  the  defendant's 
last  clear  chance  and  charges  wanton  in- 
jury, pleas  which  do  not  specifically  aver 
that  the  plaintiff  was  conscious  of  his  im- 
minent danger  were  bad.  Louisville,  etc., 
R.  Co.  V,  Turney,  183  Ala.  398,  62  So.  885. 

Complaint  Held  Insufficient. — ^Where  a 
child  was  run  over  by  defendant's  train, 
a  count  which  charged  that  defendant's 
servants,  after  discovering  the  child's 
peril,  failed  to  exercise  due  care  and  skill 
to  avoid  injury,  charged  simple  negli- 
gence only.  Alabama  G.  S.  R.  Co.  v. 
Burgess,  22  So.  913,  116  Ala.  509. 

A  complaint  in  an  action  against  a  rail- 
road for  injuring  a  person  at  a  crossing, 
alleging  that  defendant's  engineer,  in  ut- 
ter disregard  for  the  safety  of  persons 
passing  at  that  point,  and  without  giving 
any  signal  of  approach  or  maintaining  a 
lookout,  willfully,  wantonly,  etc.,  pro- 
pelled an  engine  against  plaintiff,  was  not 
sufficient  to  charge  willful  or  wanton  in- 
jury. Duncan  v,  St.  Louis  &  S.  F.  R. 
Co.,  44  So.  418,  152  Ala.  118. 

A  complaint  alleging  that  defendant's 
engineer  wantonly  or  intentionally 
caused,  the  death  of  plaintiffs  intestate, 
in  that  he  wantonly  or  intentionally  ran 
the  locomotive  through  the  town  rapidly 
and  without  warning,  with  knowledge 
that  persons  were,  or  would  likely  be,  on 
the  tracks,  does  not  charge  a  wanton  or 
willful  injury,  but  mere  negligence;  as  it 
does  not  show  the  engineer  had  actual 
knowledge  of  deceased's  peril.  Louisville 
&  N.  R.  Co.  V.  Mitchell,  32  So.  735,  134 
Ala,  261,  cited  in  note  in  21  L.  R.  A.,  N. 
S.,  434. 

Counts  in  a  complaint  for  the  death  of 
plaintiff's  intestate  while  walking  along 
a  path  near  a  railroad  track,  not  in  a 
street  or  at  a  crossing,  alleging  that  the 
path  was  commonly  used  by  persons  as 
a  footway,  as  was  well  known  to  defend- 
ant's employees,  and  that  the  engine  was 
run  backwards  at  night  without  any 
light,  and  concluding  with  the  averment 
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that  defendant's  employees  knowingly 
and  with  reckless  indifference  ran  the 
train  with  knowledge  of  the  foregoing 
facts,  and  that  the  probable  result  would 
be  to  injure  or  kill  some  one,  charged 
mere  negligence,  ^within  the  rule  that, 
where  a  person  injured  was  a  trespasser, 
wantonness  and  willfulness  must  be 
shown  to  authorize  a  recovery.  Martin 
V.  Union  Springs  &  N.  Ry.  Co.,  50  So. 
897,   163   Ala.   215. 

"NegUgently  and  Carelessly  and  Will- 
fully"  Insufficient — In  an  action  against 
a  railroad  company  to  recover  damages 
for  the  wrongful  killing  of  a  deceased,  a 
count  alleging  that  the  acts  complained 
of  were  "negligently  and  carelessly  and 
willfully"  done  does  not  charge  gross 
negligence.  Southern  Ry.  Co.  v.  Bush, 
26   So.   168,   122   Ala.   470. 

Willfulness  or  Wantonness  in  Propel- 
ling Train,  but  Not  in  Causing  Injury. — 
Counts  in  a  complaint  for  the  death  of 
plaintiffs  intestate  while  walking  on  a  path 
near  defendant's  tracks,  that  defendant's 
servants  "knowingly  and  willfully  pro- 
pelled a  train  of  cars  *  ♦  *  having 
a  plank  needlessly  placed  on  one  of  its 
cars  *  *  *  so  as  to  extend  over  and 
upon  the  pathway,"  and  that  intestate's 
death  "was  due  to  the  willfully  and  know- 
ingly propelling  said  train  of  cars  on  the 
track,''  merely  alleged  willfulness  or 
wantonness  in  propelling  the  train,  but 
not  in  causing  the  injuries.  Haley  v. 
Kansas  City,  M.  &  B.  R.  Co.,  21  So.  367, 
113  Ala.  640,  cited  in  note  in  21  L.  R.  A., 
N.  S.,  43«. 

Careless  Omission  of  Duty. — Where  a 
complaint  for  several  injuries  averred 
that  "the  engineer  saw,  or  by  reasona- 
ble diligence  could  have  seen,  plaintiff 
in  time  to  stop  said  train  before  it  ran 
over  plaintiff,"  and  also  that  plaintiff's 
injury  was  caused  by  reason  of  the  neg- 
ligence aforesaid  of  the  engineer,  a  care- 
less omission  of  duty,  as  distinguished 
from  a  wanton,  willful,  ^or  intentional  act, 
was  shown.  Hobdy  v.  Manistee  Mill  Co., 
47  So.  69,  156  Ala.  308. 

Error  to  Strike  Averments  Relevant  to 
Question  of  Wantonness. — In  an  action 
for  the  alleged  willful  killing  of  plaintiffs 
decedent  by  a  train  operated  by  defend- 
ant, the  complaint  alleged  that  the  kill- 
ing    occurred     within     an     incorporated 


town,  and  that  at  or  near  its  main  street 
two  cars  and  a  caboose  were  detached 
from  defendant's  train  and  allowed  to 
run  down  the  main  track  at  a  speed  oi 
from  3  to  16  miles  per  hour,  with  one 
of  the  brakes  on  the  cars  in  a  defective 
condition,  and  that  plaintiff  was  struck 
by  such  cars  from  the  rear  while  walking 
along  the  track  between  11  o'clock  2nd 
noon  of  the  day  of  the  injury.  Held,  that 
an  averment  that  at  the  hour  of  the  oc- 
currence  from  30  to  50  people  walked 
along  defendant's  track  at  the  place  oi 
the  injury,  and  that  such  fact  was  wtT. 
known  to  defendant's  servants  and 
agents,  was  relevant  to  the  question  of 
wantonness  on  the  part  of  defendants 
employees,  and  it  was  therefore  error 
for  the  court  to  strike  the  same  from  :ke 
complaint.  Alabama  Great  Southern  R. 
Co.  V.  Guest,  34  So.  966,  136   Ala.  348. 


§   IM. 


Issues,  Proof,  and  Vmriance. 


§  W  (1)  Issues  Raised  and  Matters  to 
Be  Proved. 

Where  an  action  against  a  railroad  tc' 
injuries  sustained  was  tried  with  certain 
counts  of  the  complaint  failing  to  ch^T' 
acterize  the  act  of  defendant  as  negligent 
but  that  defendant  wantonly  and  inte".] 
tionally  caused  a  train  to  run  againsl 
plaintiff,  and  through  its  servant  or  age=t 
wantonly  or  intentionally  inflicted  tM 
injuries  set  out  in  the  complaint,  prool 
of  actual  participation  on  the  part  of  de 
fendant  in  the  damnifying  act  was  essea 
tial  to  plaintiff's  recovery.  Central  o 
Georgia  Ry.  Co.  v.  Freeman,  37  So.  S"^T 
140  Ala.  581. 

A  count  averring  that  defendant  wiU 
fully  and  wantonly  ran  its  train  agairs 
plaintiff  is  in  trespass,  and  is  not  su; 
ported  by  evidence  that  the  injury  w;i 
inflicted  by  defendants  servants  h 
charge  of  the  train.  Southern  Ry.  C< 
V.   Yancy,  37  So.  341,  141  Ala.  246l 

In  an  action  against  a  street  railroa 
company  for  killing  plaintiffs  intestate, 
trespasser  on  the  track  at  night,  defend 
ant's  plea  of  not  guilty  put  in  issue  all  th 
material  allegations  of  the  complaint,  i:: 
eluding  the  allegation  of  the  discover>'  f 
intestate's  peril  by  defendant's  motorm^ 
in  time  to  have  avoided  the  accident  h 
the  employment  of  preventive  effort,  an 
the   failure  to  employ  same;   the   burd^? 
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of  proving  such  charge  being  on  the 
plaintiff.  Johnson  v.  Birmingham  Ry., 
Light  &  Power  Co.,  43  So.  33,  149  Ala. 
429. 

Necessity  to  ProTe  Knowledge  of 
PeiiL — Where  intestate's  injury  was  al- 
leged to  have  been  caused  by  the  negli- 
gence of  defendant's  trainmen  in  failing 
to  stop  the  train  after  seeing  intestate 
on  the  track,  proof  of  the  knowledge  of 
his  peril  was  essential.  Southern  Ry.  Co. 
V.  GuUatt,  48  So.  472,   158  Ala.  &04. 

I    IM    (a)    Evidence    Admissible    under 
Pleadings. 

Where  deceased  was  a  trespasser  on 
defendant's  track,  an  allegation  that  the 
servants  of  defendant  were  so  situated 
that  the  perilous  position  of  deceased  was 
apparent  to  them,  and  they  ought  to  have 
discovered  it  by  ordinary  care  in  ample 
time  to  have  stopped  the  locomotive,  and 
that  they  negligently,  carelessly,  and 
recklessly  failed  and  neglected  to  stop 
said  locomotive,  charges  only  simple 
negligence,  and  the  defense  of  contribu- 
tory negligence  may  be  presented. 
Southern  Ry.  Co.  v.  Bush,  26  So.  168,  122 
Ala.    470. 

i  195  (8)  Variance  between  Allegations 
and  Proof. 

Variance  Held  Material. — ^Where  the 
complaint,  in  an  action  for  damages 
caused  by  a  collision  with  defendant's 
car,  alleges  that  the  accident  occurred 
within  the  city  limits,  and  the  proof 
shows  that  it  happened  beyond  the  lim- 
its, the  variance  is  fatal.  Highland  Ave. 
&  B.  R.  Co.  V.  Maddox,  100  Ala.  618,  13 
So.  615,  cited  in  note  in  21  L.  R.  A.,  N. 
S.,   434. 

In  an'  action  against  a  railroad  com- 
pany to  recover  damages  for  personal 
injuries,  an  allegation  that  plaintiff  was 
upon  defendant's  track  "at  the  instance 
and  request  of  the  defendant,"  with  proof 
that  plaintiff  was  on  the  track  while  in 
the  discharge  of  his  duties  as  a  brake- 
man  was  a  fatal  variance.  Mobile  &  O. 
R.  Cq.  V,  George,  94  Ala.  199,  10  So.  145. 

There  is  a  variance  between  a  com- 
plaint, in  an  action  against  a  railroad 
company  for  injuries  to  a  traveler  in  con- 
sequence of  the  mule  he  was  driving  be- 
coming frightened  by  a  train,  which  al- 
leges that  noises  caused  by  steam  escap- 


ing from  the  engine,  etc.,  were  made 
while  the  engine  was  approaching  the 
crossing,  and  the  testimony,  which  shows 
that  the  noises  were  made  after  the  en- 
gine had  passed  the  crossing  and  was  re- 
turning, after  being  reversed,  in  the  di- 
rection of  the  crossing.  Alabama  Great 
Southern  R.  Co.  v.  Fulton,  43  So.  832, 
150  Ala.  300. 

Where,  in  an  action  against  a  railroad 
company  for  injuries  to  a  traveler  in  con- 
sequence of  the  mule  he  was  driving  be- 
coming frightened  by  a  train,  the  evi- 
dence established  without  dispute  that 
the  engineer,  who  alone  had  charge  of 
the  engine,  did  not  see  the  mule  until 
after  it  had  become  frightened,  the  court 
erred  in  refusing  to  charge  that  there 
could  be  no  recovery  under  a  count  al- 
leging that  the  engineer  unnecessarily 
caused  steam  to  escape  from  the  engine 
or  the  whistle  thereof  to  be  sounded,  and 
thereby  frightened  the  animal,  etc.  Ala- 
bama, etc.,  R.  Co.  V.  Pulton,  150  Ala.  300, 
43   So.  832. 

Variance  Held  ImmaterisL — Under  an 
allegation  that  the  accident  occurred  "on 
or  about  September  20,  1867,"  and  "at  a 
place  on  said  raiUoad  about  75  or  100 
yards  distant  from  Cowles'  Station,  Ma- 
con county,"  it  is  not  error  to  admit  evi- 
dence showing  that  it  occurred  "on  or 
about  September  18th,"  or  "between  the 
16th  and  20th  of  September,"  within  150 
yards  of  the  station  on  the  line  of  the 
railroad.  Western  Railway  v,  Sistrunk, 
85   Ala.    352,   5    So.   79. 

§  iM.  —^^  Presumptions  and  Burden  of 
Proof. 

The  burden  of  proof  is  on  plaintiff  to 
make  out  a  case  against  a  defendant  rail- 
way company  for  running  over  plaintiff's 
intestate.  Southern  R.  Co.  v,  Stewart, 
153   Ala.   133,   45   So.    51. 

One  suing  for  the  death  of  a  child 
struck  by  a  train  has  the  burden  of  prov- 
ing the  failure  of  the  trainmen  to  exer- 
cise due  care  after  the  discovery  of  the 
peril  of  the  child.  Southern  Ry.  Co.  v. 
Smith,  50  So.  390,  163  Ala.  174. 

And  until  a  prij^a  facie  case  is  made 
no  duty  to  offer  evidence  rests  on  de- 
fendant. Southern  R.  Co.  v.  Stewart,  153 
Ala.  133,  45  So.  51. 

Hence  failure  of  defendant  to  call  its 
engineer  or  conductor  as  a  witness  m  its 
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behalf  can  not  be  considered  by  the  jury 
for  the  purpose  of  making  out  a  prima 
facie  case  against  defendant.  Southern 
R.  Co.  V.  Stewart,  153  Ala.  133,  45  So.  51. 

Reasonable  Satisfaction  of  Jury. — An 
instruction  to  find  for  defendant  in  an 
action  against  a  railroad  company,  un- 
less the  evidence  satisfies  the  jury  that 
its  engineer  wantonly  injured  plaintiff, 
exacts  too  high  a  degree  of  proof,  since 
plaintiff  is  not  required  to  satisfy  the 
jury  absolutely  of  intentional  wrong,  but 
only  to  reasonably  satisfy  it.  Alabama 
G.  S.  R.  Co.  r.  Burgess,  25  So.  251,  119 
Ala.    555. 

*  Burden  of  Proof  under  Statutory  Pro- 
visions.— In  an  action  for  injuries  to  a 
trespasser  upon  a  railroad  track  within 
an  incorporated  town,  it  was  proper  to 
charge  that  the  burden  of  proof  as  to 
freedom  from  negligence  was  upon  the 
railroad  company,  under  Code  1907,  § 
5476,  placing  the  burden  upon  the  rail- 
road company  Of  proving  compliance 
with  Code  1907,  §  5473,  as  to  sounding 
of  warnings.  Louisville,  etc.,  R.  Co.  v. 
Turney,  183  Ala.  398,  62  So.  885. 

Code  1907,  §  5476,  providing  that  a 
railroad  must  show  a  compliance  with 
the  sections  relating  to  the  giving  of  sig- 
nals on  approaching  public  crossings,  etc., 
places  on  a  railroad  the  burden  of  show- 
ing compliance  with  the  statutory  re- 
quirements when  an  injury  occurs  to 
persons  at  any  one  of  the  places  men- 
tioned in  the  statute;  and,  where  the  in- 
jury occurred  at  any  other  place,  it  is 
not  necessary  to  show  such  compliance. 
Southern  R.  Co.  r.  Smith,  163  Ala.  174, 
50  So.  390. 

Where  plaintiff,  in  an  action  against  a 
railroad  company  for  injuries  on  a  track 
while  unloading  his  wagon  in  defendatit's 
railroad  yard,  shows  that  the  injuries 
were  inflicted  at  a  place  where  Code  1907, 
§  5473,  requires  signals  to  be  given,  the 
burden  of  proof  under  section  5476  shifts 
to  the  defendant  to  show  it  was  free  from 
negligence.  'Niashville,  C.  &  St.  L.  R.  v. 
Wallace,  51   So.  371,  164  Ala.  209. 

Code  1907,  §  5476,  provides  that  when 
any  person  is  killed  or  injured  by  a  rail- 
road locomotive  or  cars  the  burden  of 
proof  in  any  suit  brought  therefor  is  on 
the  railroad  company  to  show  a  compli- 
ance  (with  three  preceding  sections,  re- 


lating to  the  operation  of  trains),  and  that 
there  was  no  negligence  on  the  part  of 
the  railroad  company  to  show  a  compliance 
by  the  railroad  company  or  its  agents. 
Held,  that  where  plaintiff's  decedent  was 
killed  at  night  by  one  of  defendant's  trains, 
and  suit  was  brought  in  which  both  negli- 
gence and  willful  injury  were  charged, 
the  burden  was  on  the  railroad  company 
to  meet  by  specific  proof  the  specific  neg- 
ligence averred,  but  was  on  plaintiff  to 
establish  a  cause  of  action  for  willful  in- 
jury. Carlisle  v,  Alabama  Great  South- 
ern  R.   Co.,  52   So.  341,   166  AU.   591. 

Fact  Kot  Making  Prima  Facie  Case. — 
That  the  enginemen  could  see  a  long 
way  on  the  track  at  the  point  and  time 
in  question,  does  not  make  a  prima  facie 
case  under  a  count  alleging  that  they  had 
"knowledge"  that  intestate  was  on  the 
track,  but  not  alleging  that  it  was  their 
duty  to  keep  a  lookout.  Whitehead  v,  St. 
Louis  &  S.  F.  R.  Co.,  179  Ala.  314,  60 
So.  930. 

Presumption  That  Foot  Path  on  Right 
of  Way, — Since  a  railroad  company  has  a 
right  to  condemn  100  feet  of  land  for  a 
right  of  way  (Const,  art.  1,  §  ,24;  Code, 
§  1580,  subd.  9;  Id.  §  3207),  a  footpath 
stated  in  a  complaint  to  be  about  five 
feet  from  the  tracks  will  be  presumed  to 
be  on  the  right  of  way.  Haley  v.  Kan- 
sas City,  M.  &  B.  R.  Co.,  21  So.  357,  113 
Ala.  640,  cited  in  note  in  55  L.  R.  A.  428; 
Alabama  Mid.  R.  Co.  v.  Brown,  98  Ala. 
647,  13  So.  70;  Georgia  Pac.  R.  Co.  v, 
Ross,  100  Ala.  490,  14  So.  282. 

Fact  of  Decedent's  Death  Insufficient 
to  Afford  Inference  That  He  waa  on 
Track. — Where  decedent  was  killed  at 
night  by  a  railroad  train,  and  there  was 
no  proof  that  any  one  saw  the  accident, 
the  fact  that  he  was  killed  on  the  track 
was  insufficient  to  afford  an  inference  that 
he  was  ever  on  the  track  in  advance  of 
the  engine,  nor  was  the  fact  that  the 
track  was  straight,  and  that  the  engi- 
neer kept  a  lookout  ahead  as  far  as  was 
consistent  with  his  other  duties  in  the 
operation  of  the  train,  sufficient  to  af- 
ford an  inference  that  either  the  engi- 
neer or  fireman  saw  deceased  on  the 
track.  Carlisle  v,  Alabama,  etc.,  R.  Co., 
166  Ala.  591,  52  So.  341. 

Happening  of  Injury* — Proof  of  an  in- 
jury to  a  traveler  on  a  street  in  a  colli- 
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sion  with  a  train  operated  thereon  is  nqt 
evidence  of  actionable  negligence  on  the 
part  of  the  railroad  company.  Louis- 
ville &  N.  R.  Co.  V.  Lewis,  37  So.  687, 
141  Ala.  466. 


§  1»7. 


Admissibility  of  Bvidence. 


§  197  (1)  In  General. 

Evidence  of  the  number  of  coaches  in 
tiie  daily  train  of  the  same  nnmber  and 
schedule  as  that  which  struck  intestate 
was  not  admissible  to  prove  the  number 
of  coaches  in  that  train;  it  having  no 
tendency  to  prove  that  fact,  and  evidence 
thereof  being  otherwise  obtainable.  South- 
cm  Ry.  Co.  V.  Gullatt,  48  So.  472,  158  Ala, 
502.  See  also,  Tennessee,  etc.,  R.  Co.  v. 
Hansford,  125  Ala.  349,  28  So.  45. 

Location  of  Street. — Where,  In  an  ac- 
tion for  injuries  to  a  pedestrian  Mruck  by 
a  projection  from  a  car  of  a  train,  there 
was  evidence  that  the  street  with  refer- 
ence to  the  accident  had  been  used  as 
such  by  the  public  for  more  than  20  years, 
there  was  no  error  in  permitting  wit- 
nesses to  testify  as  to  the  location  of  the 
street  as  bearing  on  the  consequent  du- 
ties of  the  railroad  in  operating  its  trains 
across  it.  Northern  Alabama  Ry.  Co.  v. 
Counts,  51  So.  938,  166  Ala.  550,  cited  in 
note  in  31  L.  R.  A.,  N.  S.,  982. 

Titack  Crossed  at  Other  Places  Than 
That  at  Which  Accident  Occurred.— In 
an  action  against  a  railroad  company  by 
a  servant  of  a  lumber  company  who  was 
run  down  by  cars  shunted  upon  the  pri- 
vate switch  of  the  lumber  company,  evi- 
dence that  the  servants  of  the  lumber 
company  crossed  the  tracks  at  other 
places  than  that  at  which  the  accident 
occurred  is  admissible.  Louisville,  etc., 
R.  Co.  V.  Williams,  183  Ala.  138,  62  So. 
679. 

Custom  of  Kicking  Cars  without  Wam- 
mg  and  Acquiescence  in  Crossing  Track. 
— Where  plaintiff,  a  servant  of  a  lumber 
company  which  had  a  spur  track  running 
through  its  yard,  was  struck  and  injured 
by  cars  which  were  shunted  down  the 
track,  evidence  that  it  was  not  custom- 
ary to  kick  the  cars  without  warning,  and 
that  the  railroad  did  not  object  to  the 
lumber  company's  employee  crossing  the 
tracks,  was  admissible.  Louisville,  etc.,  R. 
Co.  V.  Williams,  183  Ala.  138,  62  So.  679. 

Danger  to  Employees  in  Train  in  Run- 


ning over  Stock.-— In  an  action  against  a 
railroad  company,  to  recover  for  the 
death  of  plaintiffs  decedent,  caused  by 
his  being  run  over  while  riding  horse- 
back on  the  track,  defendant  can  not  be 
allowed  to  prove  "that  there  was  danger 
to  employees  on  the  train  in  running  over 
stock."  Tanner's  Ex'r  v,  Louisville  &  N. 
R.  Co.,  60  Ala.  621. 

Projection  of  Rod  from  Car  of  Same 
Txain  on  Day  of  Accident  at  Another 
Station. — 'Where,  in  an  action  for  inju- 
ries to  a  pedestrian  struck  by  a  projection 
from  a  car  in  a  train,  plaintiff  testified 
that  several  cars  of  a  backing  train  passed 
him  when  he  was  struck  by  something 
about  his  shoulder,  and  knocked  down, 
evidence  of  a  rod  projecting  from  one  of 
the  cars  in  the  same  train  on  the  day  of 
the  accident  at  another  station  was  ad- 
missible as  showing  that  the  projecting 
rod  was  a  part  of  the  train  causing  the 
injury.  Northern  Alabama  R.  Co.  v. 
Counts,  166  Ala.  550,  51  So.  938. 

Failure  to  Provide  Platform,  Station- 
House,  or  Lights  at  Junction  Where 
Plaintiff  Injured. — In  an  action  against  a 
railroad  company  for  personal  injury  re- 
ceived in  the  night-time,  at  the  junction 
of  two  tracks,  it  was  not  error  to  admit 
evidence  that  the  company  had  no  plat- 
form or  station-house  at  the  point  where 
plaintiff  was  injured  and  that  there  were 
no  lights  about  the  junction.  Ensley  R. 
Co.  V.  Chewning,  93  Ala.  24,  '9  So.  458. 

Statements  of  Engineer  for  Purpose  of 
Impeachment. — Testimony  of  witness  that 
the  engineer  who  testified  in  an  action 
for  injury  to  a  child  on  a  railroad  track, 
had  told  him  that  when  he  first  saw  the 
child  he  thought  it  a  goat,  may  be  con- 
sidered only  for  the  purpose  of  impeach- 
ing the  testimony  of  the  engineer.  Nash- 
ville, C.  &  St.  L.  R.  Co.  V.  Harris,  37  So. 
794,   142   Ala.    249. 

§  197  (8)  Customary  Use  of  Track. 

"With  respect  to  the  admissibility  of 
evidence  showing  a  custom  on  the  part 
of  the  public,  or  of  persons  living  in  the 
neighborhood,  to  use  the  railroad  way  for 
longitudinal  passage  for  their  own  con- 
venience, without  objection  from  the 
company,  our  decisions  are  manifestly 
not  in  harmony.  The  rule  that  such  evi- 
dence   is    not    admissible     was     declared 
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without  qualification  in  Memphis,  etc.,  R. 
Co.  V.  Womack,  84  Ala.  149,  4  So.  618: 
Carrington  v.  Louisville,  etc.,  R.  Co.,  88 
Ala.  472,  6  So.  910,  and  Glass  v,  Memphis, 
etc.,  R.  Co.,  94  Ala.  581,  10  So.  215." 
Southern  R.  Co.  v,  Stewart,  179  Ala.  304, 
60  So.  927,  929;  Southern  R.  Co.  v. 
Smith,   173  Ala.  697,  55  So.  913. 

In  Memphis,  etc.,  R.  Co.  v.  Womack, 
84  Ala.  149,  4  So.  618,  such  evidence  was 
held  incompetent,  as  calculated  to  induce 
the  inference  that  defendant  was  held  to 
greater  care  there  than  at  other  points. 

The  general  rule  thus  declared  has  been 
qualified  by  later  cases,  and  the  settled 
rule  now  is  that  such  evidence  is  ad- 
missible, in  connection  with  other  evi- 
dence, to  show  wanton  negligence  or  will- 
ful injury  on  the  part  of  the  engineer  or 
person  in  control  of  the  train  while  pass- 
ing such  point.  '  Birmingham,  etc.,  R.  Co. 
V,  Fox,  167  Ala.  281,  52  So.  889;  South- 
ern R.  Co.  V.  Smith,  173  Ala.  697,  55  So. 
913;  Haley  v.  Kansas  City,  etc.,  R.  Co., 
113  Ala.  640,  21  So.  357;  Southern  R.  Co. 
V,  Forrister,  158  Ala.  477,  48  So.  69; 
Southern  R.  Co.  v,  Shipp,  169  Ala.  327, 
53  So.  150;  Alabama,  etc.,  R.  Co.  v. 
Guest,  144  Ala.  373,  39  So.  654;  South- 
ern R.  Co.  V.  Stewart,  179  Ala.  304,  60 
So.  927. 

Where  a  person  is  injured  on  a  rail- 
road track  in  a  densely  populated  dis- 
trict, where  many  people  have  been  ac- 
customed tb  walk  on  the  track  without 
objection,  so  that  the  presence  of  some 
one  was  reasonably  to  be  expected  by  the 
enginemen,  evidence  of  such  facts,  in  the 
absence  of  proof  of  actual  knowledge  by 
the  engine  crew,  is  relevant,  and  may  be 
sufficient  to  show  that  the  failure  to  give 
warning  or  keep  a  lookout  was  wanton 
negligence.  Southern  R.  Co.  v.  Stewart, 
179  Ala.  304,  60  So.  927. 

"But  it  is  still  the  law  that  the  mere 
fact  of  a  customary  public  use,  standing 
alone,  is  not  admissible.  Such  use  must 
be  frequent  and  by  a  large  number  of 
people,  and  must  coexist  with  the  prox- 
imity of  a  populous  city  or  village.  Sa- 
vannah, etc.,  R.  Co.  V.  Meadows,  95  Ala. 
137,  10  So.  141."  Southern  R.  Co.  v,  Stew- 
art, 179  Ala.  304,  60  So.  927,  929. 

In  an  action  against  a  railroad  com- 
pany for  killing  plaintiff's  intestate,  while 
walking  along  the  track  through  a  lon^s 


cut  that  could  not  be  used  at  any  place^ 
as  a  crossing,  in  a  sparsely  settled  neigh- 
borhood, evidence  showing  the  custom  of 
people  to  walk  on  the  track  of  a  railroad 
company  in  sparsely  settled  neighbor-' 
hoods  and  at  other  places  than  public 
highways  or  crossings  is  inadmissible. 
Savannah  &  W.  R.  Co.  v.  Meadows,  95 
Ala.   137,   10  So.  141, 

The  fact  that  the  accident  took  place 
at  a  railroad  trestle  which  spans  an  aban- 
doned end  of  a  street  does  not  make  the 
fact  that  other  portions  of  the  street  are 
used  by  vehicles  and  pedestrians  relevant. 
Glass  V,  Memphis  &  C.  R.  Co.,  94  Ala. 
581,  10  So.  215. 

Where  one  was  killed  on  defendant's 
track,  the  rule  relative  to  densely  popu- 
lated districts  and  customary  use  does 
not  render  evidence  of  the  use  of  a  cross- 
ing 50  or  60  yards  distant  admissible  no 
matter  to  what  extent  used.  Southern  R. 
Co.  V.  Stewart,  179  Ala.  304,  6a  So.  927. 

In  an  action  against  a  railroad  company 
for  killing  plaintiffs  intestate,  while  walk- 
ing along  the  track,  evidence  that  there 
was  a  path  across  the  track  at  100  yards 
or  more  from  the  place  of  the  accident, 
along  which  people  in  the  neighborhood 
were  accustomed  to  pass  to  a  spring  on 
the  other  side  of  the  track,  is  inadmis- 
sible. Carrington  v.  Louisville  &  N.  R. 
Co.,  88  Ala.  472,  6  So.  910. 

Evidence  That  Other  Persons  Had  Been 
Notified  Not  to  Travel  on  Track.— In  an 
action  against  a  railroad  company  to  re- 
cover for  the  death  of  plaintiff's  decedent, 
caused  by  his  having  been  run  over  while 
riding  horseback  ,on  defendant's  tracks, 
evidence  is  not  admissible  that  other  per- 
sons had  been  notified  not  to  travel  on 
the  track.  Tanner's  Ex'r  v,  Louisville  & 
N.   R.  Co.,  60  Ala.  621. 

§  197  (8)   Condition  of  Track. 

In  an  action  against  a  railroad  for  the 
death  of  plaintiffs  intestate  by  being 
struck  by  one  of  defendant's  engines, 
while  there  was  no  duty  on  defendant  to 
furnish  decedent  a  good  track  to  walk  on, 
yet  evidence  as  to  its  condition  was  ad- 
missible as  a  description  of  the  locus  in 
quo,  as  tending  to  show  whether  defend- 
ant's agents  were  negligent  in  their  hand- 
ling of  the  train,  and  if  so,  to  what  de- 
gree,   and    also     whether    decedent    was 
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guilty  of  contributory  negligence.  Bir- 
mingham Southern  R.  Co.  v.  Fox,  52  So. 
889,  167  Ala.  281. 

§  197  (4)  Signals  and  Lookouts. 

Where  deceased  was  run  over  just  after 
the  train  came  out  of  a  cut  and  around 
a  curve,  it  is  reversible  error  to  admit 
evidence  that  the  engineer  could  have 
seen  deceased  before  he  entered  the  cut; 
there  being  no  evidence  that  he  did  see 
him  then,  and  it  not  being  his  duty  to 
withdraw  his  eyes  from  the  track  to  look 
across  the  country  to  the  trestle.  Cen- 
tral Railroad  &  Banking  Co.  v.  Vaughan, 
93  Ala.  209,  9  So.  468,  cited  in  note  in 
35  L.  R.  A.  289. 

§  197  (5)  Precautions  as  to  Persons  Seen 
on  or  Near  Track. 

Discovery  of  Peril  under  Existing  Con- 
ditions.— On  the  issue  whether  a  railway 
engineer  failed  to  exercise  due  care,  after 
the  discovery  of  the  peril  of  a  person  on 
the  track,  where  there  was  evidence  of 
knowledge  of  such  peril  by  him,  it  was 
competent  to  show  that  the  conditions 
were  such  that  the  peril  might  have  been 
discovered  in  time  to  avert  an  injury. 
Alabama  G.  S.  R.  Co.  v.  Burgess,  22  So. 
169,  114  Ala.  587. 

Physical  and  Topographical  F^ts  Sur- 
rounding Injury  and  Place  of  .  Injury.* — 
On  an  issue  whether  children  on  a  rail- 
road track,  and  the  fact  that  they  were 
children,  could  have  been  discovered  by 
an  engineer  in  the  exercise  of  reasonable 
care,  in  time  to  have  stopped  his  train 
before  reaching  them,  the  physical  and 
topographical  facts  surrounding  the  in- 
jury and  the  place  of  the  injury  should  be 
put  before  the  jury,  leaving  them  to  draw 
their  own  conclusion.  Alabama  G.  S.  R. 
Co.  V.  Burgess,  22   So.  169,  114  Ala.  587. 

Brake  Equipment. — Evidence  that  the 
train  in  question  was  equipped  with 
brakes  throughout  is  admissible,  where 
there  is  evidence  that  a  slight  diminution 
of  its  speed  would  have  enabled  deceased 
to  escape.  Louisville  &  N.  R.  Co.  v.  Orr, 
26  So.  35,  121  Ala.  489. 
•  Expert  Testimony. — It  was  proper  for 
the  company  to  ask  its  engineer  and  con- 
ductor if  tbey  did  everything  in  their 
power  to  stop  the  train  and  avert  the 
injury.  Choate  v.  Southern  R.  Co.,  24 
So.   373,  119  Ala.  611. 


§  197  (6)    Contributory  Negligence.      . 

In  an  action  for  damages  against,  a 
railroad  company  for  killing  plaintiff's 
intestate  while  he  was  walking  across  a 
trestle,  evidence  of  the  habits  of  decedent 
in  regard  to  trains,  and  whether  they 
were  those  of  a  prudent  and  careful  per- 
son, is  inadmissible.  Glass  v,  Memphis 
&  C.  R.  Co.,  94  Ala.  581,  10  So.  215. 

§  198.  Suffiidency  of  Evidence. 

§  198  (1)  In  General. 

Evidence  in  an  action  against  a  rail- 
way company  for  injuries  to  a  traveler 
on  a  street  in  a  collision  with  a  train  op- 
erated on  tracks  in  the  street  examined, 
and  held  not  to  show  actionable  negli- 
gence on  the  company's  part.  Louisville 
&  N.  R.  Co.  V.  Lewis,  37  So,  587,  141 
Ala.  466. 

Trespasser. — In  an  action  for  the  death 
of  plaintiffs  intestate,  evidence  held  to 
show  that  he  was  a  trespasser  on  de- 
fendant's tracks.  Atkinson  v.  Kelley,  8 
Ala.   App.   571,   62   So.   441. 

§  198  (8)  Signals  and  Lookouts. 

Civ.  Code  1886,  §  1147,  as  amended  by 
Acts  1887,  p.  146,  provides  that,  in  ac- 
tions for  injuries  resulting  from  failure 
to  comply  with  section  1444,  requiring 
signals  to  be  given  at  intervals  while 
running  a  locomotive  within  the  limifs  of 
a  city,  town,  or  village,  the  burden  of 
proof  is  on  the  company  to  show  such 
compliance.  In  an  action  by  a  father  for 
the  killing  of  his  two  year  old  child, 
within  the  corporate  limits  of  a  town,  it 
appeared  that  the  train  was  moving  up 
grade  at  the  rate  of  12  or  15  miles  an 
hour;  that  the  road  was  straight  for 
about  60  yards  from  where  the  child  was 
killed,  in  the  direction  whence  the  train 
came,  and  then  curved  to  the  left;  that 
the  engineer  had  the  cab  window  on  his 
right  closed,  and  kept  a  lookout  through 
the  front  window,  but  did  not  give  any 
of  the  signals  required.  Held,  that 
plaintiff  was  entitled  to  recover.  Geor- 
gia Pac.  R.  Co.  V.  Blanton,  84  Ala.  154, 
4  So.  621,  cited  in  note  in  25  L.  R.  A.  288. 

That  defendant  railroad's  engineer, 
while  the  train  was  zy^  miles  from  where 
deceased  was  struck  by  the  train,  )vas  in 
his  place,  looking  forward,  was  too  re- 
mote to  warrant  the  conclusion  that  he 
discovered  deceased  in  time  to  avoid  the 
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injury.     Southern   R.   Co.  v.   Stewart,  61 
So.  324,   164  Ala.   171. 

§   198    (3)    Precautions    as    to    Persons 
Seen  on  or  Near  Track. 

In  an  action  for  the  death  of  plaintiff's 
intestate,  evidence  held  not  only  insuf- 
ficient to  show  that  defendant's  servants 
negligently  failed  to  avoid  the  injury 
after  discovering  deceased's  peril,  but 
also  insufficient  to  show  that  deceased 
was  struck  by  a  train.  Atkinson  v.  Kel- 
ley,  8  Ala.  App.  571,  62  So.  441.  See 
also,  Carlisle  v.  Alabama,  etc.,  R.  Co., 
166  Ala.  591,  52  So.  341;  Southern  R. 
Co.  V.  Stewart,  153  Ala.  133,  45  So.  51; 
Johnson  v.  Birmingham  R.,  etc.,  Co.,  149 
Ala.  529,  43  So.  33;  Southern  R.  Co.  v. 
Stewart,  164  Ala.  171,  51  So.  324;  South- 
ern R.  Co.  V.  Gullatt,  150  Ala.  318,  43 
So.  577;  Mizzell  v.  Southern  R.  Co.,  132 
Ala.  504,  31  So.  86;  Southern  R.  Co.  v. 
Drake,  166  Ala.  540,  51  So.  996;  South- 
ern R.  Co.  V.  Gullatt,  158  Ala.  504,  48 
So.   472. 

In  an  action  against  a  railroad  com- 
pany for  the  death  of  a  trespasser  on 
the  track,  evidence  held  not  to  show 
that  defendant's  engineer  actually  saw 
decedent  and  understood  that  he  was  a 
person  before  the  engine  was  within  30 
feet  of  him.  Southern  R.  Co.  v.  Drake, 
51    So.   996,   166   Ala.   540. 

In  an  action  for  death  of  plaintiffs  in- 
testate by  being  struck  at  night  by  a  car 
while  a  trespasser*  on  defendant's  right 
of  way,  evidence  held  insufficient  to  jus- 
tify a  finding  as  to  whether,  at  the  time 
of  the  accident,  decedent  was  crossing  or 
walking  down  the  track,  or  lying  thereon, 
or  that  the  motorman  had  actual  knowl- 
edge of  intestate's  peril  in  time  to  have 
avoided  the  injury  by  the  exercise  of 
preventive  effort.  Johnson  v.  Birming- 
ham Ry.,  Light  &  Power  Co.,  43  So.  33, 
149   Ala.   529. 

While  wantonness  on  the  part  of  an 
engineer  in  running  down  a  trespasser 
can  not  be  predicated  on  anything  short 
of  actual  knowledge,  yet  actual  knowl- 
edge need  not  be  positively  and  directly 
shown;  and  an  instruction  that  the  jury 
are  not  authorized  to  infer  that  the  en- 
gineer saw  deceased  merely  from  the 
fact  that  the  track  was  straight  and  the 
view  unobstructed,  and  the  engineer  was 


in  his  seat,  looking  ahead,  and  there  was 
nothing  to  prevent  him  from  seeing  a 
person  on  the  track,  was  properly  re- 
fused. Southern  R.  Co.  v.  Bush,  26  So. 
168,  122  Ala.  470. 

§  198  (4)  Contributory  Negligence. 

Evidence  in  an  action  against  a  rail- 
road company  for  injuries  to  a  person 
while  walking  on  defendant's  track  con- 
sidered, and  held  to  show  plaintiff  guilty 
of  contributory  negligence  barring  re- 
covery. Peters  v.  Southern  R.-  Co.,  33 
So.    332,    135    Ala.   533. 

§  198  (5)   Willful,  Wanton,  or  Unaudior. 
ized  Acts  of  Employees. 

In  an  action  against  a  railroad  com- 
pany for  the  death  of  a  pedestrian  on 
the  track,  evidence  held  insufficient  to 
ustify  an  inference  of  willful  injury. 
Carlisle  v.  Alabama,  etc.,  R.  Co.,  166  Ala. 
591,   52   So.    341. 

Where,  in  an  action  for  injuries  to  a 
pedestrian  struck  by  a  projection  from  a 
car  of  a  train,  the  evidence  showed  that 
the  train  was  being  backed  at  a  reckless 
speed  up  to  a  station  without  lookout  or 
signals,  and  at  a  time  when,  and  place 
where,  there  was  much  travel,  known  to 
the  trainmen,  along  the  path  between 
the  tracks  where  the  pedestrian  was  at 
the  time  the  jury  might  find  that  the  in- 
iury  was  wantonly  inflicted.  Northern 
Alabama  R.  Co.  v.  Counts,  51  So.  938, 
166    Ala.    550. 

In  an  action  against  a  railroad  com- 
pany for  killing  plaintifFs  intestate,  who 
was  guilty  of  negligence  in  walking  along 
he  track  through  a  long  cut  in  the  night- 
time, where  defendant  was  not  shown  to 
have  discovered  the  danger  of  decedent 
*n  time  to  have  avoided  the  injury  by  the 
exercise  of  due  care,  and  that  such  care 
vas  not  exercised,  the  proof  that  defend- 
-^.nt's  train  was  running  at  a  high  rate  of 
'^peed  within  the  corporate  limits  of  a 
'^ity  having  no  ordinance  regulating 
ipeed  of  trains;  that  the  engine  carried 
no  headlight,  though  after  dark;  that  the 
engineer  failed  to  blow  his  whistle  or 
ring  the  bell  on  approaching  the  cross- 
ing, a  short  distance  behind  and  away 
from  which  decedent  was  walking  at  the 
time  of  the  accident,  as  required  by  Code, 
^  1144 — is  not  sufficient  to  overcome  the 
defense   of   contributory  negligence.     Sa- 
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vannAh    &    W.    R.    Co.   v.    Meadows,    05 
Ala.   137,   10   So.   141. 

f  IM.  Damftges. 

Where  plaintiff  was  run  down  and  in- 
jured owing  to  the  willful  and  wanton 
act  of  defendant's  servants,  the  jury,  in 
assessing  damages,  may  not  only  award 
compensation  for  injuries,  but  may  award 
a  further  reasonable  sum  as  punishment. 
Louisville,  etc.,  R.  Co.  v,  Williams,  183 
Ala.   138,  62  So.  679. 

Continued  blowing  of  a  whistle  of  a 
locomotive,  after  the  operator  discovers 
that  an  animal  on  a  nearby  highway  is 
frightened  and  getting  beyond  the  driv- 
er's control,  held  wanton  authorizing 
exemplary  damages.  Alabama  Consol. 
Coal  &  Iron  Co.  v.  Cowden,  175  Ala. 
108,   56   So.   984. 

{  too.  — ~  Questions  for  Jury. 

{  too  (1)  Signals  and  Lookouts. 

In  an  action  against  a  railroad  com- 
pany for  personal  injuries  caused  by  a 
locomotive  while  running  in  a  city,  de- 
fendant's evidence  was  that  the  statute 
and  city  ordinances  as  to  speed  and  sig- 
nals were  duly  observed,  and  that  plain- 
tiff was  standing  or  walking  on  the  track, 
while  plaintiff  testified  that  he  was 
merely  crossing  the  track,  and  that  be- 
fore doing  so  he  had  looked  and  list- 
ened, but  did  not  hear  any  signal;  that 
he  could  see  the  track,  toward  the  east, 
200  yards,  and  toward  the  west,  whence 
the  engine  causing  the  accident  came,  40 
yards,  to  a  place  where  a  jet  of  steam 
obstructed  the  view;  and  that  he  would 
have  heard  the  signals,  if  given.  A  train 
was  momentarily  due  from  the  east, 
while  the  train  which  caused  the  acci- 
dent was  behind  time.  Held,  that  the 
question  of  defendant's  negligence  was 
for  the  jury.  Stringer  v.  Alabama  Mid. 
R.  Co.,  99  Ala.  397,  13  So'.  75,  cited  in 
notes  in  5  L.  R.  A.,  N.  S.,  199,  21  L.  R- 
A.,  N.   S.,  438,  441. 

i    too    (8)    Injury    to    Persona   Walking 
Near  Track. 

In  an  action  against  a  railroad  com- 
pany for  injuries  while  plaintiff  was  un- 
loading his  wagon  in  defendant's  yard, 
evidence  held  to  raiae  for  the  jury  the 
question  of  negligence  by  defendant's 
trainmen   resulting  in   plam tiffs   injuries. 


Nashville,   etc..    Railway   v.   Wallace,    164 
Ala.   209,   51    So.   371. 

In  an  action  against  a  railroad  com- 
pany for  injuries  while  plaintiff  was  un* 
loading  his  wagon  in  defendant's  yard, 
where  there  was  evidence  that  plaintiff 
was  required  to  be  where  he  was  to  un- 
load his  wagon,  the  court  prvperly  re- 
fused to  direct  a  verdict  for  defendant. 
Nashville,  C.  &  St.  L.  Ry.  v.  Wallace,  51 
So.  371.  164  Ala.  209. 

§    too    (8)     Precautions    as    to    Persons 
Seen  on  or  Near  Track. 

In  an  action  for  intestate's  death  by 
being  struck  by  a  train,  whether  the 
company's  employees  saw  intestate's 
peril  on  the  track  in  time  to  stop,  held, 
under  the  evidence,  for  the  jury.  South- 
ern Ry.  Co.  V.  Gullatt,  48  So.  472,  158 
Ala.    502. 

Where,  in  an  action  for  death  caused 
by  being  run  over  by  a  train,  the  evi- 
dence showed  that  the  track  was  straight 
for  a  distance  of  about  two  miles  in  the 
direction  from  which  the  train  was  ap- 
proaching, and  that  the  accident  oct 
curred  in  the  daytime,  with  nothing  to 
obstruct,  the  view,  and  that  the  engineer 
was  looking  ahead,  the  question  whether 
the  engineer  saw  the  person  killed  on  the 
track  was  one  for  the  jury,  though  the 
engineer  testified  that  he  did  not  see  the 
obstruction.  Southern  Ry.  Co.  v.  For- 
rister,  48   So.  69,  158  Ala.  477. 

Avoidance  of  Injury  after  Discovery  of 
Peril. — Evidence  in  an  action  for  the 
death  of  a  person  on  a  railroad  track 
held  to  raise  for  the  jury  the  question 
whether  defendant's  engineer  was  negli- 
gent in  failing  to  stop  the  train  after 
discovery  of  decedent's  peril.  Louisville 
&  N.  R.  Co.  V.  Holland,  51  So.  365,  164 
Ala.  73. 

Where  the  evidence  is  conflicting 
whether  or  not  defendant's  employees 
did  all  in  their  power  to  avert  disaster 
after  becoming  aware  of  decedent's  pres- 
ence on  the  track,  a  general  charge  in 
favor  of  defendant  was  properly  refused. 
Glass  V.  Memphis  &  C.  R.  Co.,  94  Ala. 
581,  10  So.  215. 

In  an  action  to  recover  for  the  death 
of  plaintiffs  decedent,  where  the  evi- 
dence .  showed  without  dispute  that  the 
engineer   in    charge    of   defendant's   loco- 
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motive  which  killed  him  failed  after  dis- 
covering the  peril  of  the  deceased  to 
reverse  the  lever,  and  there  was  other 
evidence  from  which  the  jury  could  infer 
that  such  failure  was  a  negligent  omis- 
sion of  duty,  it  was  not  error  to  refuse 
to  direct  a  verdict.  Kansas  City,  M.  & 
B.  R.  Co.  V.  Ferguson,  39  So.  348,  143 
Ala.   512. 

Children. — On  evidence  in  an  action 
for  the  death  of  plaintiff's  child,'  killed 
while  a  trespasser  on  defendant's  track, 
held,  that  the  question  as  to  whether  or 
not  the  engineer  saw  him  in  time  to 
have  prevented  the  injury  by  the  use  of 
proper  means  was  for  the  jury.  South- 
ern Ry.  Co.  V.  Smith,  177  Ala.  367,  58 
So.   429. 

In  an  action  for  injury  to  a  child  struck 
while  trespassing  on  a  railroad  track,  the 
affirmative  charge  should  have  been 
given  for  the  company,  where  it  was 
uncontradicted  that  the  engineer  and 
fireman  did  all  within  their  power  to 
stop  the  train  on  discovering  the  child's 
peril,  and  there  was  nothing  from  which 
the  contrary  could  be  inferred.  Harris  v. 
Nashville,  C.  &  St.  L.  Ry.,  44  So.  962, 
153    Ala.    139. 

Under  Code  1896,  §  3440,  requiring 
warnintjs  to  be  sounded  by  locomotives 
moving  within  villages,  etc.,  and  under 
section  3443  making  railway  companies 
liable  for  injuries  caused  by  failure  to 
conii>ly  with  such  requirement,  the  af- 
firmative charge  was  properly  refused  a 
railway  company  sued  for  the  death  of 
an  infant  struck  by  a  backing  train  while 
crossini?  a  track  to  a  depot  in  a  village 
where  contributory  negligence  was  un- 
available as  a  defense.  Southern  Ry.  Co. 
r.    Shipp,   53   So.   150,   169   Ala.   327. 

A  boy  and  his  sister,  aged  7  and  3 
years,  respectively,  were  run  down  at  the 
north  end  of  a  trestle  by  a  north-bound 
train.  The  trestle  was  55  feet  long  and 
17  feet  high.  The  boy  testified  that 
when  he  first  saw  the  train  he  was  lead- 
ing his  sister,  but  then  took  her  in  his 
arms,  and  after  he  got  to  the  end  of  the 
trestle  put  ker  down,  and  caught  hold  of 
her  to  pull  her  off  the  rail;  that  he  car- 
ried her  10  or  12  steps  and  did  not  stoop 
or  sit  down  on  the  track,  but  kept  walk- 
ing, and  did  not  hear  the  whistle.-  The 
engineer    testified    that,   when   within    500 


yards  of  the  children,  he  saw  something 
on  the  track,  but  could  not  tell  what  it 
was  till  he  got  within  40  or  50  yards 
of  the  children,  when  the  boy  arose,  and 
that  he  then  left  nothing  undone  that  he 
could  have  done  to  prevent  the  accident. 
He  further  testified  that  he  had  stated 
that  he  took  the  object  to  be  bridge  car- 
penters till  the  boy  arose,  ''and  ^then  I 
thought  it  was  some  boys  daring  me» 
and  would  then  drop  down  in  the  trestle, 
and  let  the  train  pass  on."  There  was 
evidence  which  placed  the  blowing  of  the 
whistle  at  100  and  300  yards  from  the 
trestle.  Held,  that  it  was  for  the  jury 
to  infer  at  what  point  the  engineer  dis- 
covered the  children  on  the  track,  and 
the  peril  they  were  in,  and  whether  the 
exercise  of  due  care  after  such  discov- 
ery would  have  avoided  the  accident. 
Alabama  G.  S.  R.  Co.  v.  Burgess,  22  So. 
169,   114  Ala.  587. 

Where  Evidence  Undisputed. — In  an  ac- 
tion against  a  railroad  company  for  run- 
ning over  plaintiff's  intestate,  where  there 
was  no  evidence  of  the  speed  of  the  train, 
nor  of  the  position  of  the  engineer,  nor 
that  the  train  could  have  been  stopped 
quicker,  nor  that  the  engineer  was  look- 
ing forward  at  a  place  where  deceased 
could  have  been  discovered  in  time  to  have 
avoided  the  accident,  the  facts  that  the 
track  at  the  place  of  the  injury  was 
straight  for  a  mile  and  half  on  either  side, 
and  that  the  day  was  bright  and  clear, 
are  not  sufficient  to  authorize  a  reason- 
able inference  that  the  engineer  in  fact 
discovered  decedent  in  time  to  have 
avoided  the  injury,  nor  to  warrant  sub- 
mitting such  issue  to  the  jury.  Southern 
R.  tCo.  V.  Stewart,  45  So.  51,  153  Ala.  133. 

§  2200  (4)  Contributory  Negligence. 

In  an  action  against  a  railroad  for  inju- 
ries received  by  a  person  in  crossing  the 
track,  whether  plaintiff's  negligence  prox- 
imately contributed  to  the  injuries  held, 
on  the  evidence,  to  be  a  question  for  the 
jury.  Duncan  v.  St.  Louis  &  S.  F.  R.  Co., 
44  So.  418,  152  Ala.  118;  Louisville,  etc., 
R.  Co.  V.  Williams,  183  Ala.  138,  62  So. 
079. 

To  walk  on  a  railroad  right  of  way  is 
not  negligence  per  se,  especially  in  a  town 
or  city,  where^passing  and  repassing  arc 
frequent.    And  where  one,  while  so  doing. 
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is  struck  by  an  animal  thrown  from  the 
track  by  a  locomotive,  the  question  of  due 
care  and  contributory  negligence  on  the 
part  of  such  person  is  one  of  fact.  Alabama 
G.  So.  R.  Co.  V.  Chapman,  80  Ala.  *515,  2 
So.  738. 

In  an  action  against  a  railroad  co^npany 
for  personal  injuries  caused  by  a  locomo- 
tive while  running  in  a  city,  defendant's 
evidence  was  that  the  statute  and  city 
ordinances  as  to  speed  and  signals  were 
duly  observed,  and  that  plaintiff  was  stand- 
ing or  walking  on  the  track,  while  plain- 
tiff testified  that  he  was  merely  crossing 
the  track,  and  that  before  doing  so  he 
had  looked  and  listened,  but  did  not  hear 
any  signal;  th^^t  he  could  see  the  track, 
toward  the  east,  200  yards,  and  toward  the 
west,  whence  ihc  engine  causing  the  ac- 
cident came,  40  yards,  to  a  place  where  a 
jet  of  steam  obstructed  the  view;  and  that 
he  would  have  heard  the  signals,  if  given. 
A  train  was  momentarily  due  from  the 
east,  while  the  train  which  caused  the  ac- 
cident was  behind  time.  Held,  that  the 
question  of  plaintiff's  contributory  negli- 
gence was  for  the  jury.  Stringer  v.  Ala- 
bama Mid.  R.  Co.,  99  Ala.  397,  13  So.  75. 

§  800  (5)  Willful,  Wanton,  or  Gross  Neg- 
ligence. 

Where  plaintiff's  decedent  was  killed 
while  walking  on  a  railroad  track,  and 
there  was  a  conflict  in  the  evidence  as  to 
material  facts  on  the  question  of  willful- 
ness, the  court  properly  refused  to  give 
an  affirmative  charge  for  defendant  on  the 
count  of  the  complaint  alleging  a  willful 
injury.  Central,  etc.,  R.  Co.  v.  Stewart,  178 
Ala.  651.  59  So.  507:  Louisville,  etc..  R. 
Co.  V.  Williams,  183  Ala.  138,  62  So.  679. 

In  an  action  for  injuries  to  a  trespasser 
on  a  railroad  track,  the  question  whether 
the  failure  to  have  the  train  under  control 
in  an  incorporated  town  and  to  keep  a 
lookout  for  persons  on  the  track,  in  view 
of  the  known  use  thereof  by  the  public, 
was  negligent  and,  if  so,  whether  it  was 
wanton  negligence  were  questions  for  the 
jury.  Louisville,  etc.,  R.  Co.  v.  Turney, 
183  Ala.  398,  62  So.  885. 

In  an  action  for  the  wrongful  death  of 
intestate,  where  the  evidence  would  sup- 
port a  finding  that  defendant's  engineer, 
while  far  enough  away  to  have  stopped  his 
train,  saw  decedent  lying  danf^erously  near 


the  track,  and  that  he  ran  over  decedent, 
the  jury  might  find  that  the  engineer's  act 
was  wanton,,  that  being  largely  a  matter  of 
inference  {rom  facts  proven;  and  hence 
the  trial  court  could  not,  without  invad- 
ing the  jury's  province,  have  determined 
whether  the  conduct  of  the  engineer  was 
willful  or  wanton.  Louisville  &  N.  R.  Co. 
V.  Holland,  173  Ala.  675,  55  So.  1001. 

In  an  action  against  a  railroad  for  neg- 
ligent death,  it  appeared  that  defendant's 
engineer  discovered  plaintiffs  intestate 
while  the  train  was  2u0  yards  distant  from 
deceased,  and  noticed  that  he  was  sitting 
on  the  outside  of,  but  leaning  over,  the 
rail,  and  that  his  head  was  nodding  as  if 
he  were  asleep.  The  train  coi|ld  have 
been  stopped  within  125  yards,  but  the 
engineer  made  no  effort  to  do  so,  though 
he  sounded  the  whistle.  Held  to  justify 
submission  to  the  jury  of  the  issue  as  to 
whether  defendant  was  guilty  of  willful 
or  wanton  negligence.  Alabama  G.  S.  R. 
Co.  V.  Hamilton,  33  So.  157,  135  Ala.  343. 

Evidence  Insuf&cient  to  Warrant  Sub- 
mission.— Evidence  in  an  action  for  in- 
jury to  a  child  on  a  railroad  track  by  a 
train  held  insufficient  to  go  to  the  jury  on 
the  question  of  willfulness  or  wantonness. 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Harris, 
37  So.  794,  142  Ala  249;  Southern  R.  Co. 
V.  vSmith,  173  Ala.  697,  55  So.  913. 

Where  the  evidence  of  plaintiff,  in  an 
action  against  a  railroad  for  a  wrongful 
death  by  collision  with  defendant's  engine, 
did  not  raise  any  conflict  with  the  positive 
evidence  a^  to  willful  or  wanton  conduct 
on  the  part  of  the  engineer,  the  defendant 
was  entitled  to  the  affirmative  charge  on 
a  count  for  willful  and  wanton  negligence. 
Brown  t\  St.  Louis  &  S.  F.  R.  Co.,  ]71  Ala. 
310,  55  So.  107. 

§  201. Instructions. 

§  201  (1)  Form  and  Sufficiency  in  General. 
In  an  action  against  a  railroad  company 
for  killing  plaintiflfs  decedent  while  at- 
tempting to  cross  a  trestle,  a  charge  that, 
if  decedent  went  upon  the  trestle  without 
looking  and  listening  for  an  approaching 
train,  she  was  guilty  of  contributory  neg- 
ligence, is  irrelevant,  since  she  was  a  tres- 
passer on  the  track,  and  no  amount  of 
prudence  in  attempting  to  cross  the  tres- 
tle would  change  her  attitude  as  such. 
Glass  V.  Memphis  &  C.  R.  Co ,  94  Ala.  581, 
10  So.  215. 
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"Unlett." — In  an  action  against  a  rail- 
road company  for  wrongful  death,  where 
plaintiff  relied  on  the  humanitarian  doc- 
trine,  a  charge  that,  unless  tiie  jury  be- 
lieve from  the  evidence  that  the  engineer 
did  not  discover  the  peril  of  plaintiff's  in- 
testate in  time  to  avoid  the  injury,  they 
must  find  for  defendant 'is  erroneous,  be- 
cause "unless"  is  equivalent  to  "if  not " 
and  the  use  of  the  double  negative  predi- 
cates plaintiff's  right  of  recovery  upon  the 
absence  of  negligence.  Central,  etc.,  R. 
Co.  V.  Finch,  179  Ala.  121,  59  So.  519. 

Misleading  Instructions. — The  provision 
of  Code,  §  1700,  as  to  an  engineer's  duty, 
applies  exclusively  to  stock,  and  not  to 
human  beings.  The  measure  of  duty  and 
liability  thereunder  is  so  different  from 
that  which  .pertains  to  the  safety  of  human 
beings,  as  indicated  in  §  1099,  that  a  charge 
by  the  court  applicable  to  one,  on  a  trial 
for  the  other,  would  mislead  the  jury. 
Mobile  &  M.  R.  Co.  v.  Blakely,  59  Ala.  471. 

In  an  action  for  death  of  plaintiff's  de- 
cedent on  a  railroad  track,  defendant  re- 
quested instructions  that  the  trainmen 
were  under  no  duty  to  try  to  stop  the 
train  until  they  knew  that  decedent  was 
unaware  of  its  approach,  or  was  not  go- 
ing to  get  off  the  track;  but,  if  they  then 
exercised  the  usual  care  of  an  ordinarily 
prudent  person  under  like  circumstances 
to  stop  or  check  the  train,  plaintiff  could 
not  recover,  even  though  a  quicker  or 
different  method  of  handling  the  train 
might  have  stopped  it,  or  so  reduced  the 
speed  as  to  have  prevented  killing  de- 
ceased, and  also  that  even  if  the  jury 
believed  that  the  train  could  have  been 
stopped  in  time  to  have  avoided  striking 
decedent  after  it  became  known  to  the 
trainmen  that  he  was  not  going  to  get  off 
the  track,  the  jury  could  not,  for  that  rea- 
son, find  verdict  for  plaintiff,  but  defendant 
was  not  liable  for  such  failure  to  stop  the 
train  as  quickly  as  it  might  have  been 
stopped,  unless  the  stop  was  not  made 
for  some  failure  of  one  or  more  of  the 
trainmen  to  exercise  the  care  of  an  ordi- 
narily prudent  man  under  the  same  cir- 
cumstances. Held,  that  such  instructions 
were  properly  refused  as  misleading.  Cen- 
tral, etc.,  R.  Co.  V.  Stewart,  178  Ala.  651, 
59  So.  507. 

Instructions  Held  Proper. — In  an  action 
against  a  railroad  company  for  the  death 


of  a  pedestrain,  the  court  instructed  that, 
if  those  in  charge  of  the  train  knev/  that 
the  public  were  wont  to  pass  with  such 
frequency  and  in  such  numbers  as  that 
those  in  charge  of  the  train  knew  that 
there  was  a  likelihood  that  there  were  per- 
sons on  the  track  and  that  such  persons 
migh  be  injured,  the  facts  hypothesized 
showed  such  reckless  indiffcrnce  as  would 
render  defendant  liable  for  the  injuries, 
and  plaintiff  was  entitled  to  a  verdict  if 
deceased  was  so  killed,  "notwithstanding 
there  was  no  fault  on  the  part  of  the  serv- 
ants of  defendant,"  and  notwithstanding 
that  deceased  was  negligent.  Held,  that 
while  the  instruction  might  have  had  a 
misleading  tendency,  it  was  not  reversible 
error,  as  the  quoted  phrase  evidently  re- 
ferred to  the  conduct  of  the  servants  after 
the  discovery  of  the  peril  of  deceased.  Ala- 
bama Great  Southern  R.  Co.  v.  Guest,  39 
So.  654,  144  Ala.  373. 

§  901  (S)  Signals  and  Lookouts. 

In  an  action  against  a  railroad  for  per- 
sonal injuries,  a  charge  that  if  the  failure 
to  blow  the  whistle  was  a  mere  error  of 
judgment,  having  no  evil  purpose  or  in- 
tent or  consciousness  of  probable  injury, 
and  the  failure  to  blow  the  whistle  was 
the  only  negligence  of  the  engineer,  then  a 
verdict  should  be  found  for  the  defendant, 
was  erroneous,  since  it  called  for  a  ver- 
dict for  the  defendant,  notwithstanding 
the  jury  should  find  that  the  failure  to 
blow  the  whistle  occurred  after  the  engi- 
neer's discovery  of  plaintiff's  perilous  posi- 
tion, and  which  failure  they  may  have 
found  to  be  the  proximate  cause  of  the 
injury.  Duncan  v.  St.  Louis,  etc.,  R.  Co., 
152  Ala.  118,  44  So.  418. 

Charge  Invading  Province  of  Jury. — In 

an  action  against  a  railroad  for  injuries 
to  a  person  at  a  foot  crossing  in  a  thickly 
populated  part  of  a  town,  a  charge  that 
the  railroad  was  under  no  duty  to  sound 
the  whistle  while  approaching  the  path 
across  the  track  was  erroneou.s,  as  invad- 
ing the  province  of  the  jury.  Duncan  v, 
St.  Louis,  etc.,  R.  Co.,  152  Ala.  118,  44  So. 
418. 

Tn  an  action  against  a  railroad  for  in- 
juries, a  charge  that  the  failure  to  blow 
the  whistle  after  the  engineer  discovered 
the  injured  person  does  not  of  itself  con- 
stitute such  negligence  as  will  authorize 
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a  verdict  for  the  injured  person  was  er- 
roneous, as  invading  the  province  of  the 
jury.  Duncan  v.  St.  Louis,  etc,  R.  Co.,  152 
Ala.  118,  44  So.  418. 

{  901  (S)  Rate  of  Speed. 

Where,  in  an  action  for  the  death  of  one 
run  over  by  a  railroad  train,  a  count  of  the 
complaint  did  not  allege  a  high  rate  of 
speed  at  the  time  deceased  was  struck, 
except  possibly  inferentially  and  the  evi- 
dence was  conflicting  as  to  the  rate  of 
speed  of  the  train  at  the  time  it  struck  de- 
ceased, some  witnesses  putting  it  as  low 
as  two  or  three  miles  an  hour,  it  was 
proper  to  refuse  a  requested  instruction 
tl^at  the  jury  could  not  nnd  for  plaintiff 
on  such  count  unless  they  were  satisfied 
that  the  cars  were  being  run  at  a  high  and 
dangerous  rate  of  speed  when  deceased 
was  struck.  Alabama  Great  Southern  R. 
Co.  V.  Guest,  39  So.  e64,  144  Ala.  379. 

Charge  Invading  Province  of  Jury* — ^A 
chaige  that  the  railroad  was  under  no  duty 
to  run  its  train  at  such  rate  of  speed  while 
approaching  the  path  crossing  the  track, 
so  that  the  train  could  be  stopped  before 
reaching  the  path  if  a  person  were  dis- 
covered on  the  track,  w4s  erroneous,  as 
invading  the  province  of  the  jury.  Duncan 
V,  ISt  Louis,  etc.,  R.  Co.,  152  Ala.  1/18,  44 
So.  418. 

Charge  Misleading. — In  an  action  for 
injuries  received  by  plaintiff,  who  was 
struck  by  cars  kicked  upon  the  private 
spur  track  of  his  employer,  the  refusal 
of  a  requested  charge,  that  the  cars  must 
have  been  shoved  on  the  track  at  a  high 
and  rapid  rate  of  "speed,"  is  not  improper 
because  misleading.  Louisville,  etc.,  R. 
Co.  V.  Williams,  183  Ala.  138,  62  So.  679. 

{  Ml  (4)  Precautions  ae  to  Persona  Seen 
On  or  Near  Track. 

In  an  action  for  injuries  to  a  trespasser 
upon  a  railroad  track,  a  requested  charge 
held  erroneous  as  ignoring  the  duty  of  the 
company  to  have  its  train  under  reason- 
able control  and  to  keep  a  lookout  for 
persons  on  the  track.  Louisville,  etc.,  R. 
Co.  V.  Turney,  183  Ala.  398,  62  So.   885. 

In  an  action  for  wrongful  death  of  one 
struck  by  defendant's  engine,  a  charge 
that  the  question  was  not  whether  the  en- 
gineer might  have  observed  the  plaintiffs 
intestate,  he  being  under  no  duty  to  look 
out  for  him,  but  whether,  after  becoming 


conscious  of  his  position  of  peril,  he  neg- 
ligently failed  to  use  some  means  to  avoid 
the  injury,  which  would  have  suggested 
themselves  to  the  mind  of  an  ordinarily 
prudent  man  under  the  same  circum- 
stances, is  erroneous,  since  the  failure  to 
use  some  means  may  be  taken  to,  mean 
that  it  was  his  duty  to  use  all  means,  and 
that,  if  he  failed  in  some  manner,  he  was 
guilty,  and  since  it  does  not  define  his 
duty  as  that  of  using  all  means  and  appli- 
ances known  to  prudent  and  skillful  en- 
gineers. Brown  v.  St.  Louis,  etc.,  R.  Co., 
171  Ala.  310,  55  So.  107;  Louisville,  etc., 
R.  Co.  V,  Young,  153  Ala.  232,  45  So.  238; 
Randle  v,  Birmingham  R.,  etc.,  Co.,  158 
Ala.  532,  48  So.  114. 

In  an  action  against  a  railroad  for  in- 
juries to  a  person  at  a  foot  crossing,  a 
charge  that,  unless  the  jury  believe  that 
the  engineer  discovered  plaintiff's  position 
of  danger  on  the  track  in  time  ^o  avoid 
the  injury  and  he  neglected  to  do  every- 
thing that  would  likely  or  probably  pre- 
vent the  injury,  and  that  he  was  con- 
scious that  his  acts  or  omissions  would 
likely  or  probably  result  in  injury  to  the 
plaintiff,  they  should  find  for  the  defend- 
ant, was  erroneous,*  since  "consciousness" 
is  an  element  of  wantonness  which  was 
not  indispensable  to  plaintiff's  right  to  re- 
cover. Duncan  v,  St.  Louis  &  S.  F.  R. 
Co.,  44  So.  418,  152  Ala.  118. 

Conformity  to  Evidence^ — ^Where  the 
evidence  in  an  action  against  a  railroad 
company  showed  that  defendant's  engi- 
neer saw  deceased  leaning  over  the  rail 
asleep,  and  frequent  blasts  of  the  whistle 
failed  to  arouse  him,  charges  that  there 
was  no  evidence  that  the  engineer  knew 
that  deceased  was  unable  to  leave  his 
perilous  situation  were  properly  refused. 
Alabama  G.  S.  R.  Co.  v.  Hamilton,  33  So. 
157,  135  Ala.  343. 

Charge  Held  Misleading. — In  an  action 
for  death  of  decedent  while  walking  on 
defendant's  ratroad  track,  an  instruction 
that  the  burden  of  proof,  on  the  issue  of 
discovered  peril,  was  on  plaintiff  to  show 
to  the  jury's  reasonable  satisfaction  that 
defendant's  employees,  or  some  of  them, 
in  charge  of  the  engine  which  killed  dece- 
dent, discovered  him  on  the  track  in  time 
to  avoid  injuring  him  by  the  exercise  of 
due  care  and  preventive  efforts,  and,  after 
discovery  of  such  peril,  failed  to  exercise 
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Such  care  as  a  reasonably  prudent  man 
would  have  exercised  to  prevent  the  in- 
jury, was  properly  refused  as  misleading, 
in  that  it  tended  to  impress  the  jury  with 
the  idea  that,  after  discovering  a  person  in 
a  position  of  imminent  peril,  the  duty  of 
defendant's  .engineer  was  only  to  exer- 
cise ordinary  care,  when  in  fact  he  was 
bound  to  use  all  applications  at  hand 
promptly  and  in  proper  order  known  to 
prudent  and  skillful  engineers  to  avert 
the  injury.  Central,  etc.,  R.  Co.  iK  Ste- 
wart, 178  Ala.  651,  59  So.  507. 

Invading  Province  of  "Jury. — In  an  ac- 
tion against  a  railroad  for  injuries,  a 
charge  that  unless  the  engineer,  after  dis- 
covering plaintiff's  peril,  did  not  in  good 
faith  exercise  due  diligence  and  care  to 
prevent  the  injury,  a  verdict  should  be 
found  for  the  defendant,  was  erroneous, 
as  invading  the  province  of  the  jury. 
Duncan  v.  St.  Louis,  etc.,  R.  Co.,  152  Ala. 
118,  44  So.  418. 

§  SOI   (5)   Contributory  Negligence. 

When  a  person,  walking  over  a  long 
trestle  on  a  railway,  let  himself  down  un- 
der the  ties  to  avoid  .being  run  over  by 
an  approaching  train,  but  being  unable  to 
get  upon  the  track  again  fell  and  was 
killed,  a  charge  which  submitted  to  the 
jury  the  question  of  his  negligence  in  at- 
tempting to  cross  the  trestle,  but  which 
ignored  the  question  of  due  caution  in 
regaining  his  position,  on  which  there 
was  evidence,  was  misleading  and  prop- 
erly refused.  Cook  v.  Central  R.,  etc., 
Co.,  67  Ala.  533. 

It  was  proper  to  refuse  a  charge  that 
deceased,  who  was  killed  while  endeavor- 
ing to  rescue  a  child  from  in  front  of  a 
train,  was  negligent  in  attempting  to 
cross  the  track  in  front  of  the  train,  if 
the  child  had  crossed  the  track  in  safety, 
where  the  evidence  tends  to  sliow  that 
the  child  had  crossed  the  track,  and  was 
going  back  towards  it,  and  ^as  in  danger- 
ous proximity  thereto.  Louisville  &  N.  R. 
Co.  V.  Orr,  26  So.  35,  121  Ala.  489. 

In  an  action  against  a  railroad  com- 
pany for  the  death  of  a  person  who  had 
gone  on  the  track  in  front  of  an  approach- 
ing train  to  save  the  life  of  a  child,  a 
charge  that  no  recovery  can  be  had  if  the 
child  was  of  such  mental  and  physical 
vigor  as  to  be  able  to  avoid  the  danger 


w^ithout  assistance  is  abstract,  where  the 
child  was  of  tender  years,  and  there  is  no 
evidence  that  it  was  of  sufficient  mental 
and  physical  development  to  avoid  the 
danger  to  which  it  was  exposed.  Louis- 
ville &  N.  R.  Co.  V.  Orr,  26  So.  35,  121 
Ala.  489. 

There  having  been  no  issue  in  the  case 
that  deceased's  going  on  the  track  to 
save  the  life  of  the  child  was  rash  or 
reckless,  an  instruction  that  deceased  was 
guilty  of  contributory  negligence,  if  she 
went  on  the  track  to  rescue  the  child  un- 
der circumstances  amounting  to  rashness, 
in  the  judgment  of  a  prudent  person,  was 
properly  refused.  Louisville  &  N.  R.  Co. 
V.  Orr,  26  So.  35.  121  Ala.  489. 

§  801  (6)  Injury  Avoidable  Notwithstand- 
ing Contributory  Negligence  and 
Willful  or  Wanton  Acts. 

There  being  evidence  that  the  injury 
resulted  primarily  from  fright  of  the  mule 
which  was  produced  by  the  noise  de- 
scribed, and  not  necessarily  as  the  imme- 
diate and  direct  result  of  any  wanton, 
wilful,  or  intentional  misconduct  of  the 
operative,  the  ii^struction  was  misleading 
in  so  far  as  it  hypothesized  that  plaintiff 
was  not  willfully,  wantonly,  or  intention- 
ally injured.  Alabama  Consol.  Coal,  etc., 
Co.  V.  Cowden,   175   Ala.   108,   56   So.  984. 

In  an  action  for  injuries  to  plaintiff  by 
his  mule  becoming  frightened  at  the 
whistling  of  defendant's  locomotive,  a  re- 
quested charge  that  if  the  jury  believed 
that  the  mule  was  frightened  by  the  whis- 
tle, and  that  if  the  whistle  was  only  blown 
in  a  careful  and  proper  manner,  and 
plaintiff  was  not  wilfully,  wantonly,  or  in- 
tentionally injured,  they  must  lind  for  de- 
fendant was  properly  refused,  since  the 
manner  in  which  the  whistle  was  blown 
may  have  been  "careful  and  proper,"  yet 
the  blowing  thereof  or  continuing  to  blow 
it  as  plaintiff  claimed,  under  the  circum- 
stances, may  have  been  wantonly  done 
or  done  after  becoming  aware  of  plain- 
tiff's peril.  Alabama  Consol.  Coal,  etc., 
Co.  V.  Cowden,  175  Ala.   108,  56   So.  984. 

A  charge  that,  if  the  agents  of  defend- 
ant railroad  company,  in  charge  of  its 
engine,  were  guilty  of  wanton  negligence, 
the  deceased's  failure  to  stop,  look,  and 
listen  will  not  defeat  a  recovery,  and  that 
the  running  of  the  train  at  a  high  rate  of 
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Speed,  without  signals,  in  a  populous  dis- 
trict where  the  public  are  expected  to 
pass  and  repass  w^ith  frequency,  creates 
an  imputation  of  recklessness,  is  not  re- 
versible error.  Southern  R.  Co.  v.  Hyde, 
183  Ala.  346,  61   So.  77. 

In  an  action  against  a  railroad  com* 
pany  for  the  death  of  a  person  by  running 
over  him  with  a  train,  an  instruction  that 
it  can  not  be  said,  as  a  matter  of  law,  that 
the  running  of  the  train  at  the  speed  at 
which  the  train  in  question  was  run  at 
the  time  was  gross  or  wanton  reckless- 
ness, carelessness,  or  negligence,  is  prop- 
erly refused,  because  it  might  be  under- 
stood by  the  jury  as  meaning  that  the  per- 
sons in  charge  of  the  train  were,  as  a 
matter  of  law,  not  guilty  of  wantonness 
or  recklessness.  Louisville  &  N.  R.  Co. 
r.  Orr,  26  So.  35,  121  Ala.  489. 

An  instruction,  in  an  action  againsit  a 
railroad  company  for  wrongful  death  of 
one  struck  by  its  engine,  that  evidence 
as  to  the  distance  within  which  a  train 
may  be  stopped  under  perfect  conditions 
was  not  conclusive,  but  that  the  question 
was  whether  the  defendant's  engineer, 
after  his  mind  realized  the  intestate's 
danger,  negligently  or  intentionally  failed 
to  use  the  means  at  his  command  to  avoid 
the  injury,  is  not  erroneous  as  omitting 
wantonness,  because  it  is  not  a  charge 
referring  to  wanton  injury;  the  court 
having  already  properly  charged  that 
plaintiff  could  not  recover  under  the 
counts  for  «Ailliiil  and  wantci;  negligence. 
Brown  v.  St.  Louis  &  S.  F.  R.  Co.,  171 
Ala.   310,   55   So.    107. 

In  an  action  for  personal  injuries 
against  a  railroad,  where  the  evidence 
shows  that  the  railroad  officials  and  even' 
the  conductor  in  charge  of  the  train 
which  caused  the  injury  knew  that  plain- 
tiff with  her  husband  was  living  in  a  box 
car  on  a  siding,  but  that  the  conductor 
did  not  know  whether  or  not  she  was  in 
the  car  at  the  time  of  the  injury,  and 
where  a  car  from  the  train  was  kicked 
onto  the  siding  so  as  to  violently  strike 
plaintiff's  car,  throwing  her  down  and  in- 
juring her,  the  trial  court  correctly  sub- 
mitted to  the  jury  the  question  whether 
the  act  of  those  operating  the  train  was 
willful  or  wanton,  since  the  intentional 
doing  of  an  act  with  reckless  indifference 
to     consequences,     under     circumstances 


making  the  doer  conscious  that  his  act  is 
likeljr  to  result  in  injury,  is  wantonness. 
Mobile,  J.  &  K.  C.  R.  Co.  v.  Smith,  45 
So.  57,  153  Ala.  127. 

(H)  INJURIES  TO  ANIMALS  ON  OR 
NEAR  TRACKS. 

As  to  injuries  to  persons  at  crossing 
caused  by  frightening  animals,  *  sec  ante, 
''Frightening  Animals,"  §  126.  As  to  in- 
juries to  persons  on  or  near  tracks  by 
frightening  animals,  see  ante,  "Frighten- 
ing Animals  Near  Railroad,"  §  163. 

§  209.  Care  Required  and  Liability  as  to 
Animals  in  General. 

A  railroad  company  is  not  liable  for 
stock  killed  or  injured  by  its  locomotives 
while  engaged  in  its  legitimate  business, 
unless  its  agents  fail  to  use  due  care  or 
to  comply  with  the  requirements  of  Rev. 
Code,  §  1399,  prescribing  duties  in  the 
management  of  trains.  Nashville,  etc., 
Railroad  v,  Comans,  45  Ala.  437. 

Employees  must  bestow  on  the  service 
that  degree  of  care  and  diligence  which 
very  careful  and  prudent  persons  give  to 
their  own  affairs  of  similar  magnitude 
and  delicacy.  Grey  v.  Mobile  Trade  Co., 
55  Ala.  387;  Tanner  v.  Louisville,  etc.,  R. 
Co.,  60  Ala.  621;  Alabama,  etc.,  R.  Co.  v, 
Mc Alpine  &  Co.,  71  Ala.  545;  S.  C,  75 
Ala.  113,  118. 

The  law  does  not  require  that  a  rail- 
road company,  in  its  management  of  a 
running  train,  should  attempt  the  impos- 
sible in  order  to  prevent  injury  or  acci- 
dent; yet,  it  must  resort  to  the  necessary 
appliances  to  prevent  injury  or  accident, 
so  long  as  there  is  hope;  and,  when  sued, 
the  onus  is  on  the  company  to  show  the 
utter  fruitlessness  of  any  'attempt  that 
might  be  made.  Alabama,  etc.,  R.  'Co. 
V.  McAlpine  &  Co.,  75  Ala.  113;  Nashville, 
etc.,    Railroad    v.    Comans,    45    Ala.    437. 

Liability  for  Negligence. — A  railroad 
company  is  liable  for  injuries  to  stock, 
resulting  from  the  negligence  of  its  serv- 
ants or  agents,  wherever  such  injuries 
may  occur.  Mobile  &  O.  R.  Co.  v.  Wil- 
liams, 53   Ala.  595. 

Statutes  Imposing  Liability.  —  Act 
1873,  "to  protect  owners  of  stock  on  the 
line  of  railroads  in  this  state,"  is  not 
compulsory  upon  either  railroad  compa- 
nies or  the  owners  of  stock,  and  does 
not  increase  the    liability  of    the    compa- 
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nies  for  killing  cattle.  South  &  N.  A. 
R,  Co.  V.  Hagood,  53  Ala.  647,  cited  in 
note  in  «»  L.  R.  A.,  N.  S.,  348. 

The  statute  approved  February  3, 
1877,  imposing  an  absolute  liability  upon 
railroad  companies  for  stock  killed  or 
injured  by  their  trains,  which  was  de- 
clared unconstitutional  in  58*  Ala.  594, 
did  not  apply  to  injuries  caused  by  neg- 
ligence of  the  companies-  or  their  serv- 
ants. Simpson  v.  Memphis  &  C.  R.  Co., 
06  Ala.  85. 

Trespassing  Animals. — That  the  cat- 
tle were  killed  while  roaming  on  lands 
which  did  not  belong  to  their  owner  is 
no  defense  to  the  action,  as  the  doctrine 
o.f  the  common  law  in  relation  to  dam- 
age feasant  has  never  been  adopted  in 
this  state.  Nashville  &  C  R.  Co.  v. 
Peacock,  25  Ala.  229,  cited  in  note  in  9  L. 
R.  A.,  N.  S.,  348. 

That  plaintiff's  dog  was  a  trespasser 
on  defendant's  railroad  track  at  the  time 
of  the  passing  of  one  of  defendant's 
trains  did  not  preclude  a  recovery  for 
his  death.  Louisville  &  N.  R.  Co.  v. 
Zcigler,  52  So.  69^,  167  Ala.  237. 

§   30S.   Frightening   Animals   Near   Rail- 
road. 

A  railroad  company  is  not  liable  for 
the  initial  fright  of  an  animal  on  the 
track,  unless  the  acts  of  the  railroad 
company's  servants  were  wanton  or  ma- 
licious; but  after  the  animal  is  fright- 
ened, and  the  danger  may  be  averted  by 
stopping  the  train,  the  engineer  is  bound 
to  do  so.  Nashville,  C.  &  St.  L.  Ry.  v. 
Garth,  179  Ala.  162,  59  So.  640. 

§  804.  Accidents  at  Places  Open  to  Pub- 
lic in  General. 
Where  stock  is  injured  by  a  railroad 
company  at  or  near  a  public  crossing  or 
any  regular  depot  or  stopping  place,  or 
within  the  corporate  limits  of  any  town 
or  city,  or  because  of  any  obstruction 
which  could  or  ought  to  havl  been  per- 
ceived, no  degree  of  diligence  will  ex- 
cuse the  company  from  liability,  unless 
all  the  requirements  of  the  statute  have 
been  complied  with.  Mobile  &  O.  R. 
Co.  V.  Williams,  53  Ala.  595,  cited  in 
note  in  9  L.  R.  A.,  N.  S.,  348. 

§    800.  Requirements   as   to    Fences   and 
Cattle  Guards  in  General. 

As    to     duty    in     general,     see     ante, 


"Fences  and  Cattle  Guards,"  §  41.  At 
private  crossings,  see  post,  "Private 
Crossings,"  §  207.  As  to  pleading,  see 
post,  "Fences  and  Cattle  Guards,  § 
224  (3). 

Agreement  to  Fence  Right  of  Way 
and  Construct  Cattle  Guard. — An  agree- 
ment by  a  railroad  company  with  a 
landowner  to  fence  its  right  of  way  and 
construct  .cattle  guards,  in  consideration 
of  a  grant  of  such  right  of  way,  renders 
the  company  prima  facie  liable  for  the 
killing  of  stock  of  the  landowner  enter- 
ing the  track  by  reason  of  the  failure  of 
the  company  to  maintain  such  fence  and 
cattle  guards.  Evans  v.  Southern  Ry. 
Co.,  32  So.  138,  1^3  Ala.  482. 

Effect  of  Sufficiency  of  Stock  Gap  as 
to  Liability  and  Care  Required. — It  was 
no  defense  to  an  action  against  a  rail- 
way company,  for  negligently  running 
ks  train  into  a  mule  which  escaped  iroxn 
its  driver  and  jumped  over  a  stock  gap 
of  the  railroad,  that  the  stock  gap  was 
sufficient  as  a  fence.  South  &  N.  A.  R 
Co.  V,  Williams,  66  Ala.  74. 

§    906.    Defects    in    Fences    or    Cattle 
Guards. 

Code  1896,  §  3480,  requiring  railroads 
to  construct  cattle  guards  and  keep  the 
same  in  repair  on  demand  of  the  owner 
of  the  land  through  which  the  road 
passes,  and  on  a  showing  by  him  that 
the  same  are  necessary  to  prevent  tres- 
pass of  stock  on  his  land,  is  for  the  pro- 
tection of  the  landowner  against  depre- 
dation upon  his  land,  and  is  inapplicable 
where  it  is  sought  to  recover  for  the 
killing  or  injuring  of  live  stock  alleged 
to  be  due  to  the  failure  to  construct  and 
maintain  a  stock  gap  that  would  prevent 
stock  fiom  getting  on  the  track  or 
within  the  inclosure  formed  by  the 
fencing  of  the  railroad's  right  of  way. 
St.  Louis  &  S.  F.  R.  Co.  v.  Douglas,  44 
So.  677,  152  Ala.  197. 

§  907.  Private  Crossings. 

A  railroad  company  is  not  liable  for 
injuries  to  a  horse,  catised  by  its  foot 
being  caught  between  a  projecting  spike 
and  one  of  the  rails  of  the  track  at  a  pri- 
vate crossing  erected  by  third  persons, 
which  is  not  shown  to  have  ever  been 
used  or  repaired  by  the  railroad  com- 
pany, or  to  have  been   serviceable  to  it 


§§  207-209  (2) 


Railroads 


413 


in  any  way.     Pratt   Coal  &  Iron  Co.  v. 
Davis,  79  Ala.  308. 

§  t06.  Injuries'  by  Running  on  Roadbed. 

A  railroad  company  acquiring  a  right 
of  way  over  lands  is  not  bound  to  plank 
or  cover  a  culvert  or  drain,  so  as  to  pre- 
vent cattle  from  getting  fastened 
therein;  and  is  not  responsible  '  for  the 
killing,  by  its  trains,  of  cattle  thus  fas- 
tened, if  it  be  shown  that  the  company 
was  duly  diligent  in  preventing  its  trains 
from  injuring  them.  Memphis  &  C.  R. 
Co.  V.  Lyon,  62  Ala.  71. 

§  SOO.  Signals  and  Lookouts. 

As  to  evidence,  see  post,  "Signals  and 
Lookouts,  Rate  of  Speed,"  §  226  (4). 
"Signals  and  Lookouts  and  Precautions 
as  to  Animals  Seen  On  or  Near  Track," 
S  228  (2).  As  to  instructions,  see  post, 
"Signals  and  Lookouts  and  Precautions 
as  to  Animals  Seen  On  or  Near  Track," 
§  231  (4).  As  to  pleading,  see  post, 
"Signals  and  Lookouts  and  Precautions 
as  to  Animals  Seen  On  or  Near  Track," 
§  224  (5).  As  to  questions  for  jury,  see 
post,  "Signals  and  Lookouts  and  Pre- 
cautions as  to  Animals  Seen  On  or  Near 
Track,"  §  230  (3).  As  to  stock  alarms, 
see  post,  "Stock  Alarms,"  §  212  («). 

S    ace    (1)    Failure    to    Give    Signals    in 
GeneraL 

Code,  §  1144,  making  it  the  duty  of 
any  person  having  control  of  a  locomo- 
tive, on  entering  into  or  passing  through 
a  village,  town,  or  city,  to  give  certain 
signals,  etc.,  has  no  application  to  an 
action  for  injury  to  live  stock  caused  by 
a  detached  car  left  standing  on  a  side 
track  to  be  unloaded.  Montgomery  & 
E.  R.  Co.  V.  Perryman,  91  Ala.  413,  8 
So.  699. 

§    ace   (8)    Duty    to    Keep    Lookout    in 
General. 

It  is  the  duty  of  the  engineer  of  a  rail- 
way train  to  keep  a  lookout  for  stock 
upon  the  track.  Alabama  G.  S.  R.  Co. 
V.  Powers,  73  Ala.  244,  cited  in  note  in 
24  L.  R.  A.,  N.  S.,  859;  Central,  etc.,  R. 
Co.  V.  Dumas,  131  Ala.   172,  30  So.  867. 

And  where  an  engineer  could  have 
seen  animals  on  the  track  in  time  to 
have  stopped  his  train  before  striking 
them,  the  company  is  liable.  Louisville, 
etc.,  R.  Co.  V.  Brinckerhoff,  119  Ala.  606, 


24  So.  892,  <:ited  in  note  in  24  L.  R.  A.» 
N.  S.,  859;  Western  Railway  v.  Stone, 
145  Ala.  663,  39  So.  723;  Central,  etc.,  R. 
Co.  V.  Dumas,  131  Ala.  172,  30  So.  867; 
Louisville  etc.,  R.  Co.  v.  Rice,  101  Ala. 
676,  14  So.  639;  Western  Railway  v. 
Lazarus,  88  Ala.  453,  6  So.  877;  Mobile, 
etc.,  R.  Co.  V.  Caldwell,  83  Ala.  196,  6 
So.  445;  East  Tennessee,  etc.,  R.  Co.  v. 
Baker,  94  Ala.  632,  10  So.  211,  212;  West- 
ern Railway  v,  Sistrunk,  85  Ala.  35»,  0 
So.  79;  East  Tennessee,  etc.,  R.  Co.  v. 
Watson,  90  Ala.  41,  7  So.  813;  Chatta- 
nooga, etc.,  R.  Co.  V.  Daniel,  122  Ala. 
362,  25  So.  197;  Alabama,  etc.,  R.  Co.  v. 
Boyd,  124  Ala.  525,  27  So.  408;  Mobile, 
etc.,  R.  Co.  V.  Kimbrough,  96  Ala.  127, 
11  So.  307,  cited  in  note  in  24  L.  R.  A., 
N.  S.,  859'. 

Under  Code,  §  1144,-  requiring  the  en- 
gineer of  a  railroad  train,  on  perceiving 
an  obstruction  on  the  track,  to  use  all 
means  to  stop  the  train,  on  failure  to 
keep  a  proper  lookout  the  railroad  com- 
pany IS  as  liable  for  injury  to  an  animal 
as  if  it  had  been  in  fact  discovered. 
Kansas  City,  M.  &  B.  R.  Co.  v.  Watson, 
91  Ala.  483,  8  So.  793,  cited  in  note  m 
24  L.   R.  A.,  N.  S.,  863. 

Under  Code  1886,  §  1144,  providing 
that  a  railroad  engineer  must,  "on  per- 
ceiving any  obstruction  on  the  track, 
use  all  the  means  within  his  power 
known  to  skillful  engineers,  such  as  ap- 
plying brakes  and  reversing  engine,  in 
order  to-  stop  the  train,"  the  duty  to 
take  precautions  against  inflicting  inju- 
ries to  live  stock  on  the  track  arises,  not 
only  when  the  engineer  sees  an  animal 
on  the  track,  but  also  when,  by  the  ex- 
ercise of  due  diligence,  he  could  have 
seen  it,  and  a  failure  in  either  of  these 
respects  is  negligence  for  which  the 
railroad  company  is  liable.  Louisville  & 
N.  R.  Co.  V.  Posey,  06  Ala.  262,  11  So. 
423;  Central  R.  &  Banking  Co.  of  Geor- 
n:ia  V.  Lee,  96  Ala.  444,  11  So.  424,  cited 
in  notes  in  25  L.  R.  A.  291,  24  L.  R.  A., 

It  was  not  error  to  refuse  instructions 
that,  if  the  engineer  was  reasonably 
prudent  at  the  time  of  the  accident  in 
trying  to  avoid  injuring  the  mules,  de- 
fendant was  not  liable,  ^ince  they  ig- 
nored a  steady  looking  by  the  engineer 
to  discover  the    animals,    and    it    is  not 
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sufficient  that  he  should  have  been  rea- 
sonably prudent  at  the  time  of  the  in- 
jury. Southern  Ry.  Co.  v.  Reaves,  %^ 
So.  594,  129  Ala.  457. 

But  an  engineer  is  only  required  to 
keep  such  a  cpnstant  and  careful  look- 
•  out  for  animals  as  is  consistent  with  the 
discharge  of  his  other  duties  in  the  op- 
eration of  the  train.  Nashville,  etc.. 
Railway  v.  Bingham,  18'2  Ala.  640,  62  So. 
Ill;  East  Tennessee,  etc.,  R.  Co.  v.  Bay- 
liss,  .  75  Ala.  466;  East  Tennessee,  etc., 
R.  Co.  V.  Baker,  94  Ala.  632,  10  So.  211. 

The  fact  that  defendant's  railroad  was 
straight  for  two  miles  in  either  direction 
from  where  an  animal  was  struck  by  a 
train,  while  it  was  light,  is  evidence  of 
negligence;  it  being  the  duty  of  persons 
in  charge  of  a  train  to  keep  a  lookout 
for  animals  on  or.  near  the  track.  Kan- 
sas City,  M.  &  B.  R.  Co.  v.  Henson,  31 
So.  590,  132  Ala.  5-28,  cited  in  note  in  24 
L.  R.  A.,  N.  S.,  859. 

Duty  of  Fireman  as  Well  as  Engineer 
to  Keep  Lookout. — In  an  action  against 
a  railroad  company  for  negligently  run- 
ning its  train  against  plaintiff's  mule, 
where  -there  was  no  evidence  that  the 
engineer  alone  was  charged  with  the 
duty  of  keeping  a  lookout,  the  jury  were 
entitled  to  Consider  the  fault  in  the  con- 
duct  of  the  fireman,  as  well  as  the  engi- 
neer. Kansas  City,  M.  &  B.  R.  Co.  v. 
Wagand,  32  So.  7^4,  134  Ala.  38-8. 

Servants  Knowledge  of  Work  in  Which 
PlaintLfF's  Mule  was  Injured. — Where 
plaintiff's  mule  was  injured  by  defend- 
ant's train  while  plaintiff  was  employed 
with  his  team  on  defendant's  roadbed, 
plaintiff  was  entitled  to  recover  for  any 
failure  of  defendant's  servants  to  per- 
form the  general  duty  of  keeping  a 
lookout  for  stock  trespassing  or  right- 
fully on  the  track,  even  though  such 
servants  had  no  knowledge  that  road 
work  was  in  progress.  Kansas  City,  M. 
&  B.  R.  Co.  V,  Wagand,  32  So.  744,  134 
Ala.  388. 

§  809  (3)  Lights  on  Locomotive. 

A  railroad  company  is  guilty  of  negli- 
gence if  it  fails  to  use  a  headlight  pow- 
erful enough  to  show  obstructions  on 
the  track  within  the  distance  in  which 
the  train  running  at  an  average  speed 
can  be  stopped,  so  as  to  render  it  liable 


for  injuries  to  stock  straying  on  its 
track.  Alabama  G.  S.  R.  Co.  v.  Jones, 
71  Ala.  487,  cited  in  note  in  39  L.  R..A., 
N.  S.,  981. 

In  an  action  against  a  raihoad  for  the 
killing  of  animals,  a  showing  that  a  train 
was  running  in  the  nighttime  with  a 
headlight  not  having  sufficient  capacity 
to  illuminate  the  track  so  that  the  engi- 
neer might  perceive  obstructions  for  a 
distance  within  which  the  train  could  be 
stopped,  showed  negligence  as  a  matter 
of  law.  Western  Ry.  of  Alabama  v. 
Mitchell,  41   So.   427,  148  Ala.  35. 

A  charge  that  defendant  is  negligent 
in  failing  to  use  a  locomotive  headlight, 
such  as  is  in  use  on  the  best  equipped 
railroads,  without  regard  to  its  actual 
utility  or  superiority  as  demonstrated  by 
use,  is  defective.  Alabama  G.  S.  R.  Co» 
V.  Moody,  9-2  Ala.  279,  9  So.  238. 

§  200  (4)  Place  of  Injury. 

Failure  to  blow  the  whistle  or  ring 
the  bell  when  approaching  a  public 
crossing  or  depot  can  not  affect  the  lia- 
bility of  the  company  for  killing  stock 
at  large  in  an  open  field  near  a  depot 
and  crossing.  Nashville,  C.  &  St.  L.  R. 
Co.  V.  Hembree,  85  Ala.  481,  5  So.  173. 

§  210.  Obstruction  of  View. 

Permitting  Right  of  Way  to  Grow  up 
in  Bushes; — A  complaint  alleging  the 
killing  of  plaintiff's  hog  by  defendant's 
engine  by  reason  of  defendant's  negli- 
gence in  permitting  and  suffering  its 
right  of  way  to  grow  up  in  bushes, 
which  concealed  the  hog  from  the  view 
of  the  engineer  till  it  approached  so 
near  to  the  track  that  the  engineer 
could  not  check  the  train  in  time  to  pre- 
vent the  killing,  states  a  cause  of  action- 
Curry  V.  Southern  Ry.  Co.,  42  So.  447^ 
148  Ala.  57. 

"The  case  of  Choate  v.  Southern  R. 
Co.,  119  Ala.  611,  24  So.  373,  is  unlike 
this.  There  the  rulings  of  the  lower 
court  'excluding  proposed  evidence  to 
the  effect  tha<t  defendant  had  allowed 
its  right  of  way  to  so  grow  up  in  briars, 
bushes,  and  the  like  as  to  obscure  cattle 
near  to  and  approaching  the  track  from 
observation  of  trainman,'  and  declining 
to  give  instructions  bearing  upon  that 
matter,  were  sustained  upon  the  ground 
that    the   condition   of  the    right   of   way 
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was  not  within  the  issue  presented  by 
the  complaint,  which  counted  merely 
upon  the  negligent  running  or.  operation 
of  the  train."  Curry  v.  Southern  R.  Co., 
148  AU.  57,  42   So.   447.  448. 

When  View  Obstructed  by  Culvert  or 
Trcttle.— In  an  action  against  a  railroad 
company  for  killing  plaintiffs  cow,  it 
was  error  for  the  court  to  refuse  to 
charge  that  if  the  engineer's  view  was 
obstructed  by  a  culvert  or  trestle  until 
the  cow  emerged  from  it  and  turned 
toward  the  track,  and  that  from  the  time 
it  so  emerged  until  it  was  struck  the 
engineer  did  all  he  could  to  avoid  strik- 
ing the  cow,  defendant  was  not  liable. 
Western  Ry.  of  Alabama  v.  MtPherson, 
40  So.  934,  146  Ala.  4f27. 

CfOBS  Ties  and  Other  Plunder. — Code, 
§    34»5,   provides    that   railroad    commis- 
sioners   may    order   a    railroad    company 
to   fence  any  designated  portion    of    its 
right  of  way,  and,  if  such   fence   is  not 
built,  the  company  shall  be  liable  for  any 
stock   killed    at   that  place,    but,    if   the 
fence  is  built,   no  liability    shall    attach, 
unless    the    killing    was    committed    will- 
fully.    A  railroad  company,  by  order  of 
the  commissioners,  built  a  fence  on  each 
side   of  a   portion   of  its    right   of    way 
through  plaintiff's  farm,  but  left  a  pass- 
ageway  across    its   track,    protected     by 
lateral  fences  and  cattle  guards,  through 
which  cattle  could  pass  without  hindrance. 
Held,  that  whether  or  not  such  fencing 
v/as   done   as   provided   by   law,   the   fact 
that   the    railroad    company   allowed    the 
crossing   to    become    obstructed    or    nar- 
rowed by  cross-ties  and  other  "plunder" 
piled    thereon,    and    by    cutting    ditches 
upon    either   side     of   the    track,    which 
made   it   difficult   for    enginemen    to   see 
cattle  at  the   crossing,  and  that  the   en- 
gine was  being  negligently  run,  was  suf- 
ficient evidence  of  negligence  on  the  part 
of  the  company  to  sustain  a  verdict  for 
plaintiff  in   an   action   for  , killing   a   cow 
at  the  crossing.     Alabama  G.  S.  R.  Co. 
V.  Clark,  27   So.  916,   136  Ala.   141,  cited 
in  note  in  9  L.  R.  A.,   N.  S.,  348. 

Where  Obstruction  Caused  by  Frost. — 

If  a  railroad  company  has  proper  head- 
lights and  brakes,  and  the  engineer  and 
fireman  are  duly  diligent,  it  is  not  liable 
for  running  over  a  horse  which  could  not 
be  seen  through  the  windows  because  of 


the  frost.    Alabama  G.  S.  R.  Co.  v,  Mc- 
Alpine,  75  Ala.  113. 

§  Sll.  Operation  of  Trains. 

§  811  (1)  In  GeneraL 

Good  and  Safe  Machinery.— It    is    the 

duty  of  railroad  companies  to  adopt  the 
best  precautions  against  danger  which 
arc  in  use,  and  to  procure  and  employ 
good  and  safe  machinery  and  appliances, 
such  as  are  most  in  use,  and  approved 
by  the  skillful  and  experienced  in  the 
operation  of  trains,  and  in  the  manage- 
ment of  railroads;  and  the  omission  of 
this  duty  is,  at  least,  evidence  of  negli- 
gence. Alabama,  etc.,  R.  Co.  v.  Jones,  71 
Ala.  487. 

Hence  in  an  action  against  a  railroad 
company  for  damages,  done  to  stock  by 
its  train,  a  charge,  given  at  the  plaintiffs 
request,  instructing  the  jury,  in  sub- 
stance, that  if  they  believed  from  the 
evidence  that,  at  the  time  of  the  accident, 
it  was  a  starlight  night,  and  the  train  was 
running  at  the  rate  of  twenty-five  miles 
per  hour,  and  could  not  have  been 
stopped  by  the  use  of  all  proper  means, 
in  a  less  space  than  one  hundred  and 
twenty  yards,  and  that  the  head-light 
used  on  the  locomotive  only  enabled  thr 
engineer  to  see  the  road  about  fifty  or 
sixty  yards  ahead,  and  the  stock  sa  in- 
jured were  on  the  track,  and  could  have 
been  seen,  had  the  proper  light  been  pro- 
vided, and  proper  vigilance  been  exer- 
cised in  time  to  have  prevented  the  in- 
jury, then  they  would  be  authorized  to 
find  the  defendant  guilty  of  negligence, 
— is  free  from  error.  Alabama,  etc.,  R, 
Co.  V,  Jones,  71  Ala.  487. 

Running  Trains  Close  Together. — 
Where  another  train  was  following  the  one 
which  killed  plaintiff's  horse,  at  a  dis- 
tance which  made  it  dangerous  for  the 
engineer  of  the  first  train  to  stop  it  be- 
fore striking  the  animal,  and  he  failed 
to  stop  it  on  that  account,  the  company 
was  negligent.  Louisville  &  N.  R.  Co. 
V.  Kelton,  21  So.  819,  112  Ala.  533. 

§  ftll  (8)  Rate  of  Speed. 

As  to  duty  to  slacken  speed  on  seeing 
animal  on  or  near  track,  see  post,  "Duty 
to  Stop  or  Slacken  Speed  in  General,"  § 
'212  (2).  As  to  questions  for  jury,  see 
post,  "Rate  of  Speed,"  §  230  (4). 
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The  running  of  a  train  at  such  rate  of 
speed,  as  renders  it  impossible  for  the 
servants  or  agents  having  the  manage- 
ment of  h,  to  avoid  injury  to  animals 
straying  on  the  track,  is  negligence,  ren- 
dering the  company  liable  for  the  con- 
sequent injury.  Louisville,  etc.,  R.  Co. 
V.  Cochran,  105  Ala.  354,  16  So.  797; 
Birmingham  Mineral  R.  Co.  v.  Harris, 
96  Ala.  306,  13  So.  377;  Central  R.,  etc., 
Co.  V.  Ingram,  9&  Ala.  395,  IZ  So.  801; 
Louisville,  etc.,  R.  Co.  v.  Davis,  103  Ala. 
661,  16  So.  10;  Louisville,  etc.,  R.  Co.  v, 
Kelton,  112  Ala.  533,  21  So.  819;  Cen- 
tral, etc.,  R.  Co.  V.  Stark,  128  Ala.  365, 
28  So.  411,  412;  Central,  etc.,  R.  Co.  v. 
Main,  143  Ala.  149,  42  So.  108;  Alabama 
Mid.  R.  Co.  V.  McGill,  121  Ala.  230,  26 
So.  731. 

Thus  where  an  engineer  could  have 
seen  an  animal,  by  keeping  a  proper 
lookout,  when  it  came  on  or  in  danger- 
ous proximity  to  the  track,  and  the  train 
was  being  run  at  the  speed  of  25  miles 
an  hour,  rendering  it  impossible  to  con- 
trol it  so  as  to  avoid  injuring  the  animal, 
the  railroad  company  was  liable  to  the 
owner  of  the  animal  for  the  injury. 
Central  of  Georgia  Ry.  Co.  v.  Stark,  28 
So.  411,  126  Ala.  3«5. 

Plaintiffs  horse,  when  killed  by  a  train, 
was-  running  at  large  in  a  field  near  the 
residence  of  the  owner.  The  railroad 
track  passed  through  the  field,  and  round 
a  curve.  The  place  of  killing  was  about 
250  yards  from  the  point  in  the  curve 
at  which  the  horse  could  have  been  seen 
by  those  in  charge  of  the  train,  which 
was  running  at  a  speed  of  40  miles  an 
hour.  Held,  that  the  railroad  company 
was  liable.  Louisville  &  N.  R.  Co.  v. 
Cochran,   105  Ala.  354,  16   So.  797. 

Necessity  of  Regulating  Rate  of  Speed 
on  Entering  Fog  Bank. — Where,  by  rea- 
son of  fog,  the  distance  at  which  objects 
can  be  seen  by  the  aid  of  the  headlight 
is  decreased,  it  is  the  duty  of  the  com- 
pany to  operate  its  trains  so  as  to  permit 
of  their  being  stopped  'within  such  de- 
creased distance.  Alabama  Midland  Ry. 
Co.  V,  McGill,  25  So.  731,  121  Ala.  230, 
cited  in  note  in  39  L.  R.  A.,  N.  S.,  979, 
981. 

Where  a  locomotive  engineer  drove 
his  train  forward  at  the  rate  of  40  or  50 


miles  an  hour,  though  he  saw  a  fog  bank 
ahead  of  the  train  at  a  considerable  dis- 
tance before  reaching  it,  and  after  enter- 
ing the  bank  animals  on  the  track  were 
killed,  though  he  could  not  have  seen  the 
animals  in  time  after  entering  the  fog 
bank,  he  was  guilty  of  gross  negligence. 
Western  Ry.  of  Alabama  v.  Mitchell,  41 
So.  427,  148  Ala.  35;  Alabama,  etc.,  R.  Co. 
V.  Jones,  71  Ala.  487;  Central  R.,  etc., 
Co.  V.  Ingram,  98  Ala.  395,  12  So.  801. 

Operation  of  Trains  at  Night. — A  rail- 
road company  is  negligent  in  running  its 
trains  in  the  nighttime  at  such  rapid 
speed  that  it  is  impossible,  by  ordinary 
means  and  appliances,  to  stop  the  train, 
and  prevent  injury  to  stock  on  the  track, 
within  the  distance  in  which  the  stock 
could  be  seen  by  the  aid  of  the  headlight. 
Louisville  &  N.  R.  Co.  v,  Kelton,  21  So. 
819,  112  Ala.  533,  cited  in  note  in  3^  L. 
R.  A.,  N.  S..  978;  Western  Ry.  of  Ala- 
bama V.  Stone,  39  So.  723,  145  Ala.  663; 
Louisville,  etc.,  R.  Co.  v.  Christian  Moer- 
lein  Brew.  Co.,  150  Ala.  890,  43  So.  723, 
cited  in  note  in  3»  L.  R.  A.,  N.  S.,  979; 
Alabama  Mid.  R.  Co.  v.  McGill,  121  Ala. 
230,  25  So.  731;  Central,  etc.,  R.  Co.  v. 
Main,  143  Ala.  149,  42  So.  108;  Memphis, 
etc.,  R.  Co.  V.  Lyons,  62  Ala.  71;  Central 
R.,  etc.,  Co.  V.  Ingram,  9«  Ala.  395,  12 
So.  801,  cited  in  notes  in  39  L.  R.  A.,  N. 
S.,  978,  981;  Alabama,  etc.,  R.  Co.  v, 
Jones,  71  Ala.  487;  Louisville,  etc.,  R. 
Co.  V,  Gentry,  103  Ala.  636,  16  So.  d; 
Louisville,  etc.,  R.  Co.  v.  Davis,  103  Ala. 
061,  16  So.  10;  Birmingham  Mineral  R. 
Co.  V.  Harris,  98  Ala.  326,  13  So.  377; 
Louisville,  etc.,  R.  Co.  v.  Cochran,  105 
Ala.  354,  16  So.  797;  Central,  etc.,  R.  Co. 
V.  Stark,  128  Ala.  365,  28  So.*  411. 

In  an  action  against  a  railroad  com- 
pany for  killing  plaintiff's  horse,  an  in- 
struction that,  if  the  horse  was  killed 
by  reason  of  the  engineer  running  the 
train  at  such  a  rate  of  speed  that  it  could 
not  be  stopped  within  the  glare  of  the 
headlight,  plaintiff  was  entitled  to  re- 
cover, was  proper.  Southern  Ry.  Co..  v. 
Pogue,  40  So.  565,  145  Ala.  444,  cited  in 
note  in  39  L.  R.  A.,  N.  S.,  979. 

Violation  of  City  Ordinance. — It  was 
negligence  for  a  railroad  to  run  its  tfain 
through  a  city  at  a  greater  rate  of  speed 
than  that  prescribed  by  the  city  ordi- 
nance.    Louisville,  etc.,   R.  Co.  v,  Chris- 
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tian  Moerlein  Biew.  Co.,  150  Ala.  390, 
43  So.  723. 

Violation  of  Statute—Under  Code  1876, 
II  1699-1702,  making  the  company  liable 
for  failure  to  comply  with  the  statute, 
or  for  other  negligence,  it  is  error,  where 
the  stock  was  injured  at  a  crossing  near 
a  station,  to  charge  that,  if  the  locomo- 
tive was  running  at  a  very  rapid  rate  of 
speed  at  the  time,  and  the  injury  oc- 
curred because  of  this  fact,  defendant 
would  be  liable,  as  Ih-e  statute  does  not 
regulate  the  speed  of  trains  when  pass- 
ing stations  or  crossings,  except  when 
entering  a  curve  crossed  by  a  public 
road,  where  the  engineer  can  not  see  at 
least  one-fourth  of  a  mile  ahead.  West- 
ern Ry.  V.  Sistrunk,  86  Ala.  362,  5  So.  79. 

In  an  action  against  a  railroad  com- 
pany for  killing  stock  in  an  open  field, 
300  or  400  yards  from  a  public  crossing, 
it  is  error  to  instruct  the  jury  that  it  was 
defendant's  duty  to  slacken  the  speed  of 
its  train  when  approaching  the  crossing; 
as  under  Code  1876,  §  1699,  such  slacken- 
ing is  required  only  in  case  of  crossings 
in  "a  curve  or  cut,  where  the  engineer 
can  not  see  at  least  one-fourth  of  a  mile 
ahead."  Nashville,  C.  &  St.  L.  R.  Co.  v. 
Hembree,  85  Ala.  481,  5  So.  173,  cited 
in  note  in  17  L.  R.  A.,  254;  East  Tennes- 
see, etc.,  R.  Co.  V,  Deaver,  79  Ala.  216. 

§  Sli.  Care  as  to  Animals  Seen  On  or 
Near  Track. 

As  to  evidence,  see  post,  "Signals  and 
Lookouts,  Rate  of  Speed,"  §  226  (4). 
''Signals  and  Lookouts  and  Precautions 
as  to  Animals  Seen  On  or  Near  Track," 
I  228  (2).  As  to  instructions,  see  post, 
"Signals  and  Lookouts  and  Precautions 
as  to  Animals  Seen  On  or  Near  Track," 
§  231  (4).  As  to  pleading,  see  post,  "Sig- 
nals and  Lookouts  and  Precautions  as  to 
Animals  Se,en  On  or  Near  Track,"  §  224 
(5).  As  to  questions  for  jury,  see  post, 
"Signals  and  Lookouts  and  Precautions 
as  to  Animals  Seen  On  or  Near  Track," 
§  230  (3).  n 

§  ai8  (1)  In  General. 

A  charge  which  required  plaintiff  to 
prove  that  defendant  was  negligent  be- 
fore the  cattle  got  on  the  track  was  prop- 
erly refused,  since  defendant  would  be 
liable  for  injuries  resulting  from  its  neg- 
ligence after  the  cattle  got  on  the  track. 


Louisville  &  N.  R.  Co.  v.  Rice,  101  Ala. 
676,   14   So.   639. 

A  charge  that  the  presence  of  animals 
in  close  proximity  to  a  railroad  track 
calls  for  the  same  exercise  of  diligence 
as  if  they  were  actually  on  the  track  was 
erroneous.  Western  Railway  v,  Lazarus, 
88  Ala.  453,  6  So.  877. 

§  $1$  (8)  Duty  to  Stop  or  Slacken  Speed 
in  General. 

Where  Horse  Jumped  into  or  Was 
Running  towards  a  Trestle. — ^A  failure 
of  railroad  employees  to  stop  a  hand  car, 
which  had  frightened  a  horse,  until  it 
had  jumped  into  a  trestle,  held  negligence 
which  would  support  an  action  for  its 
death.  Southern  Ry.  Co.  v.  Hobson,  4 
Ala.   App.   406,  58   So.  751. 

In  an  action  against  a  railroad  for  in- 
juries to  a  horse,  owing  to  his  having 
been  driven  into  a  trestle  by  one  of  de- 
fendant's trains,  a  charge  asserting  that 
when  the  horse  got  on  the  main  line,  and 
the  engineer  saw  it  was  headed  towards 
the  trestle,  it  became  his  duty  to  stop 
the  train,  was  justified  where  the  evidence 
was  undisputed  that  the  horse  was  fright- 
ened and  running  from  the  train  along 
a  considerable  embankment,  which  led 
onto  the  trestle.  Alabama  G.  S.  R.  Co.  v. 
H^ll,  32   So.  259,  133   Ala.  362. 

§  $1$  (3)  Animals  Standing  or  Walking 
at  Side  of  or  Approaching  Track. 

Where  circumstances  are  such*  as  to 
indicate  danger  of  an  animal  getting  on 
the  track,  or  to  induce  the  supposition 
that  it  will  attempt  to  cross,  the  usual 
means  to  frighten  it  away  being  unavai^ 
ing,  it  becomes  the  duty  of  the  engineer 
to  arrest  the  motion  of  the  train  if  need 
be,  or  to  check  the  speed  so  as  to  bring 
and  keep  it  under  control  until  the  ani- 
mal has  crossed,  or  the  danger  passed. 
Alabama,  etc.,  R.  Co.  v.  Moody,  90  Ala. 
46,  8  So.  57.;  South,  etc.,  R.  Co.  v.  Jones, 
56  Ala.  507;  East  Tennessee,  etc.,  R.  Co. 
V.  Bayliss,  77  Ala.  429;  Alabama,  etc.,  R. 
Co.  V.  Chapman,  80  Ala.  615,  2  So.  738; 
Western  Railway  r.  Lazarus,  86  Ala.  453, 
6  So.  877. 

Thus  a  railroad  company  is  liable  for 
the  killing  of  an  ox  by  the  failure  of  the 
engineer  to  use  proper  precautions,  when 
seeing  it  moving  in  a  line  with  the  track, 
to  frighten  it  away  or  check  the  locomo- 
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tive,  although  the  ox  go^  on  the  track 
suddenly,  and  so  close  in  front  of  the 
train  that  it  was  impossible  to  prevent  a 
collision.  South  &  N.  A.  R.  Co.  v,  Jones, 
56  Ala.  507. 

A  cow  feeding  10  feet  from  a  railroad 
track,  with  her  face  towards  the  track  in 
plain  view  of^an  approaching  train,  is  in 
such  obvious  danger  as  to  require  the  en- 
gineer to  take  precautions  to  avoid  strik- 
ing her,  before  she  starts  to  walk  onto 
the  track.  Chattanooga  Southern  R.  Co. 
V.  Wilson,  27  So.  486,  124  Ala.  444,  cited 
in  note  in  24  L.  R.  A.,  N.  S.,  863. 

"In  the  case  of  Choate  v.  Southern  R. 
Co.,  119  Ala.  611,  M  So.  373,  relied  on  by 
defendant,  the  evidence  showed,  that 
when  the  cow  was  first  seen,  she  was  not 
on  the  right  of  way  of  defendant  com- 
pany, but  was  standing  in  the  corner  of 
a  fence,  about  20  feet  from  defendant's 
roadway,  and  was  not  discovered  by  the 
engineer,  by  reason  of  the  fact  of  be- 
ing concealed  behind  said  fence.  It  was 
held  in  that  case,  that  the  engineer's 
failure  to  keep  a  proper  lookout, 
as  assumed  in  some  of  the  instruc- 
tions, but  of  which  there  was  no 
evidence,  bore  no  casual  relation  to 
the  injury,  if  such  lookout  would  not,  be- 
cause of  the  cow's  position  in  the  fence 
corner,  have  sooner  disclosed  her  pres- 
ence. It  was  also  said,  that  'the  duty  of 
action  on  the  part  of  the  trainmen  with 
reference  to  the  cow  did  not  arise  while 
she  was  standing  at  the  fence — they  had 
the  right  to  assume  that  she  would  re- 
main there — but  only  when  she  moved 
towards  the  track;  and  it  can  not  be  said 
to  have  been  the  duty  of  the  engineer  to 
discover  the  animal  at  all,  or  take  any 
account  of  her  while  she  was  standing 
motionless  off  the  right  of  way,  and 
surely  she  could  not  be  considered  an  ob- 
struction on  the  track  while  in  this  po- 
sition and  attitude.'"  Chattanooga,  etc., 
R.  Co.  V,  Wilson,  124  Ala.  444,  27  So.  486, 
487. 

''Again  it  was  recently  held  (Chatta- 
nooga, etc.,  R.  Co.  r.  Daniel,  122  Ala. 
362,  25  So.  197)  that  independent  of  the 
statute  on  the  subject,  it  is  among  the 
common-law  duties  of  an  engineer  to 
ring  the  bell  or  blow  the  whistle  to 
frighten  away  stock,  when  seen,  or  by 
due  diligence  could  have  been  seen  in 
close   r^'^^ir^'^y  *o   t^^  track,  under  cir- 


cumstances indicating  a  purpose  or  dis- 
position of  going  upon  the  track;  and  if 
necessary  to  prevent  injniy  to  the  stock, 
the  further  duty  of  checking  the  speed  cr 
stopping  the  train.  It  was  added:  1s 
all  these  cases  [referring  to  those  axti 
to  sustain  the  foregoing  principle],  it 
must  be  observed  that  the  mere  fact  d 
close  proximity  alone  of  the  animal  is 
not  sufficient  to  exact  a  performance  of 
these  duties  by  the  railroad  company  or 
its  agents,  but  such  close  proximity  rocst 
be  attended  with  circumstances  or  condi- 
tions indicating  danger.'"  Chattanooga, 
etc.,  R.  Co.  V.  Wilson,  124  Ala.  444.  ^ 
So.  486,  487. 

"It  is  manifest  from  these  reference 
to  these  cases,  that  the  principles  ai- 
nounced  do  not,  and  were  not  intended 
to  apply,  in  case  where  an  animal  is  a 
open  view  to  the  engfinccr,  far  cnougl 
away  for  him  to  stop  his  engine  befon 
reaching  it,  and  in  such  close  proxinh} 
to  the  track,  as  when  taken  together  %tA 
her  surroundings,  would  indicate  pcii 
In  such  an  instance,  the  duty  to  discoT« 
the  animal  and  stop  the  train  in  time  « 
keep  from  killing  it,  if  it  should  go  upm 
the  track,  would  arise."  Chattanooga,  ets 
R.  Co.  V.  Wilson,  124  Ala.  444,  27  3l 
^6,  487. 

But  where  the  circumstances  do  M 
indicate  apparent  danger  or  an  atteaf 
to  get  on  the  track,  then  the  duty  I 
check  the  train  does  not  arise.  So^^ 
etc.,  R.  Co.  V.  Jones,  56  Ala.  50T:  £« 
Tennessee,  etc.,  R.  Co.  v,  Bayliss,  77  .^ 
429;  Alabama,  etc.,  R.  Co.  v,  Chapm* 
80  Ala.  615,  2  So.  738;  Western  Railwa 
T/.  Lazarus,  88  Ala.  453,  6  So.  877:  ^^ 
bama,  etc.,  R.  Co.  v.  Moody,  90  Ala.  4 
8  So.  57,  58. 

Thus  it  is  not  incumbent  on  a  railim 
engineer  to  do  any  act  to  avoid  injuiir 
a  cow,  while  she  stands  motionless  c 
the  right  of  way.  Choate  v.  Soutke- 
Ry.   Co.,  24  So.   373,   119  Ala.   611. 

Necessity  for  Looking  Out  for  tiM 
Safety. — ^The  court  properly  refused 
charge  that  if  the  engineer  saw  the  c* 
tie  a  quarter  of  a  mile  before  reachr 
them,  when  they  were  standing  near  t 
track,  and  indicating  no  intention  of  '-e 
ing  to  the  track,  and  would  not  ha 
been  injured  where  they  were,  he  « 
under   no    further   duty   to    look    out  i 
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their  safety.     Louisville  &  N.  R.  Co.  v. 
Rice,  101  Ala.  676,  14  So.  639. 

In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  the  alleged 
negligent  killing  of  a  cow,  where  the  evi- 
dence shows  that  just  before  starting 
upon  the  track  the  cow  was  standing  at 
the  foot  of  an  embankment  upon  which 
the  track  was  laid,  and  the  evidence  for 
the  defendant  tended  to  show  that  she 
started  suddenly  across  the  track,  a 
charge  is  properly  refused  which  tends 
to  mislead  the  jury  to  the  conclusion  that 
it  was  not  the  engineer's  duty  to  take  any 
notice  of  the  cow  until  she  was  in  the  act 
of  crossing  the  track,  though  he  might 
have  seen  her  before,  approaching  the 
track  in  such  a  way  as  to  indicate  that 
she  was  going  to  cross  unless  frightened 
away-  Southern  Ry.  Co.  v.  Shirley,  29 
So.  697,  128  Ala.  595. 

§  S12  (4)  Where  Collision  Is  Inevitable. 

A  railroad  company  is  not  liable,  where 
the  engineer  is  competent,  is  keeping  a 
proper  lookout,  and  the  animal  comes  on 
the  track  in  such  close  proximity  as  to 
render  striking  it  unavoidable.  Central, 
etc.,  R.  Co.  V.  Main,  143  Ala.  149,  42  So. 
108,  cited  in  note  in  39  L.  R.  A.,  N.  S., 
979;  Louisville,  etc.,  R.  Co.  v.  Brincker- 
hoff,  119  Ala.  606,  24  So.  892;  Choate  v. 
Southern  R.  Co.,  119  Ala.  611,  24  So.  373; 
Louisville,  etc.,  iR.  Co.  v.  Davis,  103  Ala. 
661,  16  So.  10;  Nashville,  etc.,  R.  Co.  v. 
Hembree,  85  Ala.  481,  5  So.  173;  Cen- 
tral, etc.,  R-  Co.  V.  Stark,  128  Ala.  365,  28 
So.  411,  412;  Southern  R.  Co.  v.  Reaves, 
129  Ala.  457,  29  So.  594;  South,  etc.,  R. 
Co.  V,  Jones,  56  Ala.  507;  East  Tennessee, 
etc.,  R.  Co.  V.  Bayliss,  77  Ala.  429;  Ala- 
bama, etc.,  R.  Co.  V,  Chapman,  80  Ala. 
616,  2  So.  7a8;  Western  'Railway  v.  Laza- 
rus, 88  Ala.  453,  6  So.  877;  Alabama,  etc., 
R.  Co.  r.  Moody,  90  Ala.  46,  8  So.  67. 

The  above  rule  being  true  it  has  been 
held  proper  to  refuse  to  instruct  that, 
when  the  engineer  sees  stock  by  the  side 
of  the  railroad,  and  not  on  the  track,  it 
is  not  incumbent  on  him,  and  he  is  not 
required,  io  attempt  to  stop  the  train,  or 
frighten  the  animals  away  by  blowing  the 
whistle  or  ringing  the  bell,  unless  they 
are  so  near  to  the  track  that  they,  could 
get  thereon  ahead  of  the  train,  and  un- 
less  they  manifest   an  inclination   to   go 


towards  the  track.  Southern  R%.  Co.  v. 
Reaves,  129  Ala.  457,  29  So.  594. 

An  instruction  that,  unless  defendants 
servants  "in  charge  of  its  train  did  all 
in  their  power  which  they  could  reasoq- 
ably  do  to  avoid  the  killing,  it  is  liable^" 
is  erroneous,  as  they  are  not  required  to 
do  anything  when  they  can  not  avert  the 
injury.  Nashville,  C.  &  St.  L.  R.  Co»  v. 
Hembree,  85  Ala.  481,  5  So.  173. 

Code,  §  1699,  requiring  engineers  to  use 
all  possible  means  to  stop  the  train  on 
discovering  an  obstruction  on  the  track, 
does  not  apply  where  an  animal,  on  the 
track  is  perceived  too  late  to.  stop  the 
train  with  safety.  East  Tennessee,  V.  .& 
G.  R.  Co.  V.  Deaver,  79  Ala.  216. 

Under  the  Revised  Code,  railroad  com- 
panies are  liable  for  damages  for  killing 
or  injuring  stock  by  their  locomotives 
and  cars  if  they  fail  to  comply  with  the 
requirements  of  caution  which  are 
therein  prescribed,  if  such  compliance  is 
within  the  power  of  their  engineers  and 
agents.  Where  compliance  with  the  re- 
quirements is  not  possible,  the  company 
can  escape  liability  only  by  showing  that 
their  agents  or  servants  used  all  the 
means  in  their  power,  under  the  circum- 
stances, known  to  skillful  engineers,  to 
prevent  the  injury  complained  of.  Mobile 
&  O.  R.  Co.  V,  Malone,  46  Ala.  391. 

In  an  action  against  a  railroad  com- 
pany to  recover  the  value  of  a  horse  al- 
leged to  have  been  killed  through  the 
negligence  of  its  employees,  it  appeared 
that  plaintiffs  horse  had  run  in  advance 
of  an  approaching  train  for  Some  dis- 
tance, partly  within  and  partly  without 
the  track,  and  that  he  was  struck  by  the 
engine  and  killed  in  an  attempt  to  jump 
across  the  track.  The  accident  occurred 
a  few  minutes  before  daybreak,  while  4he 
train  was  running  on  schedule  time;  and 
the  engineer  testified  that  his  headlight 
was  burning  brightly;  that  by  its  aid  he 
could  distinguish  an  object  on  the  trac)c 
100  yards  ahead,  but  not  on  either  side 
of  him;  that  he  was  in  vigilant  discharge 
of  his  duties  at  the  time,  keeping  a  sharp 

• 

lookout  ahead;  and  that  he  did  not  per- 
ceive the  horse  until  he  jumped  on  the 
track,'  too  late  to  avoid  the  collision. 
Held,  that  defendant  was  not  liable  un-. 
der  Code,  §§  1699,  1700,  which  prescribc;i 
certain   duties   to   be  performed  by   rail- 
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road  engineers  "on  perceiving  an  ob- 
struction on  the  track/'  and  making  a 
railroad  company  liable  for  failure  to 
comply  therewith.  East  Tennessee,  V. 
&  G.  R.  Co.  V.  Bayliss,  77  Ala.  429,  cited 
in  notes  in  24  L.  R.  A.,  N.  S.,  862,  21  L. 
R.  A.,  N.  S.,  725. 

§  tl»  (6)  Stock  Alarms. 

The  failure  to  ring  the  bell  or  blow  the 
whistle  to  frighten  away  stock  near  the 
track  may  be  negligence;  and  an  instruc- 
tion that  there  is  no  duty  to  do  either  is 
properly  refused.  East  Tennessee,  V.  & 
G.  R.  Co.  V.  Watson,  90  Ala.  41,  7  So. 
813. 

Though  the  statute  imposes  no  duty 
on  a  railroad  company  as  to  stock  seen 
near  the  track,  the  common  law  requires 
it  to  give  signals  to  frighten  the  stock 
away  when  seen  near  the  track  under  cir- 
cumstances indicating  a  disposition  to  go 
onto  it,  and,  if  necessary,  to  check  or 
sl^op. the  train.  Chattanooga  S.  R.  Co.  v. 
Daniel,  25  So.  197,  122  Ala.  362;  Alabama, 
etc.,  R.  Co.  J>.  Powers,  73  Ala.  244.  See 
also,  South,  etc.,  R.  Co.  r.  Jones,  56  Ala. 
$07;  East  Tennessee,  etc.,  R.  Co.  v.  Bay- 
liss, 77  Ala.  429;  Kansas  City,  etc.,  R.  Co. 
V,  Watson,  91  Ala.  483,  8  So.  793. 

In  such  case,  a  charge  given  at  the  re- 
quest of  the  plaintiff  is  free  from  error, 
which  instructs  the  jury  that  the  reason 
why  different  rules  for  railroads  arc  pre- 
scribed for  the  preservation  of  cattle,  and 
for  the  safety  of  human  life,  is,  that  hu- 
man beings  are,  sentiment,  and  cattle  do 
not  know  the  necessity  of  leaving  the 
track;  and  that  as  to  cattle,  in  addition  to 
sounding  the  alarm  whistle,  the  brakes 
must  be  applied,  and  the  train  checked  or 
stopped,  if  need  be,  to  prevent  injury. 
Alabama,  etc.,  R.  Co.  v.  Powers,  73  Ala. 
t44. 

If  a  proper  lookout  was  kept,  and  the 
animal  killed  was,  when  discovered,  so 
near  the  engine  that  the  accident  could 
not  be  prevented  by  the  prompt  use  of 
all  proper  apt>liances,  the  presumption  of 
negligence  is  overcome,  nor  can  negli- 
gence be  imputed  to  the  engineer,  be- 
cause he  did  not  sound  the  cattle  alarm, 
if  he  signaled  the  brakeman,  and  could 
not  at  the  same  time  sound  the  cattle 
alarm.  Mobile  &  G.  R.  Co.  r.  Caldwell, 
83  Ala.  196,  3  So.  445. 


§  813.  Contributory  Negligence  of 

As  to  questions  for  jury,  sec  post,  ^'G: 
tributory   Negligence,"  §  230   (5).    As 
willful  or  wanton  injury,  sec   post,  "li 
authorized  Acts,"  §  218. 


§  814. 


In  Genend. 


Plaintiff  was  not  negligent  in  alloi 
his   mules   to   run    in    his   own     pasti 
though  defendant's  road  ran  through 
same.      Birmingham    Mineral    R.    Co. 
Harris,  98  Ala.  326,  13  So.  377. 

In  an  action  against  a  railroad  coin{ 
for   the   negligent    killing   or    injuring 
live  stock,  a  plea  that  plaintiff  was 
of  contributory  negligence,  in  that, 
knowledge   of    the   existing    condition 
the  cattle   gap,  he   turned  the   live  stc 
into  the  lane  leading  by  the  same,  gi^ 
them  an  opportunity  to  cross  it,  prescnl 
no  defense.     St.  Louis  &  S.  F.  R.  Co. 
Douglas,  44  So.  677.  152  Ala-    197. 

Statute  Imposing  Liability. — It  is 
cient,  under  Code  1876,  §§  1699-1702. 
ing  the  company  liable  for  failure  to 
ply  with  the  statute,  or  for  other  n< 
gence,  if  the  failure  of  the  company 
comply  with  the  statutory  requirenw 
such  as  ringing  the  bell,  or  blowing 
whistle,  reasonably  contributes  to  the 
jury,  there  being  no  question  of  plaint 
contributory  negligence.  Western 
way  V,  Sistrunk,  85  Ala.  352,  5  So.  79. 


§  816. 


Escape  of  Animals  from 


closure  or  Control. 

Plaintiff's  mule  broke  loose  and  esc; 
from  his  driver,  while  camping  by 
near   the   highway,  and  while    still  U 
jumped  over  the  stock  gap  of  a  railr< 
into    the    plantation    of    another  pei 
where  he  was  run  over  and   killed 
train,  in  the  night.     Held,   that  conti 
tory  negligence  could  not  be  intpntci 
plaintiff    either    because     his     mule 
loose,  or  because  his  driver  was  guilty 
negligence     in     suffering     it     to     es 
South    &    N.    A.  R.    Co.    V.  WUlii 
Ala.  74. 

Abandonment  of  Strayed  Ox  at  Nii 

— The  fact  that  the  owner  of  oxen  w^ 
were  left  standing  in  the  road  near  a  i| 
road  track,  and  strayed  away,  abanM 
pursuit  of  them  at  night,  knowing  ^ 
trains  frequently  passed,  does  not  <| 
stitute  contributory  negligence. 
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&  N.  R.  Co.  r.  Williams,  105  Ala.  379,  16 
So.  795. 


§  »1«. 


Allowing  Animals  to  Go  at 


Large. 

The  fact  that  the  animals  were  running 
at  large  when  injured  through  the  negli- 
gence of  the  defendant  railroad  company 
does  not  relieve  it  from  liability.  Ala- 
bama G.  S.  R.  Co.  V.  Powers,  73  Ala.  244; 
Alabama,  etc.,  'R.  Co.  v.  Jones,  71  Ala. 
4S7;  Mobile,  etc.,  R.  Co.  v.  Williams,  53 
Ala.  595. 

That  the  owner  of  a  dog  knowingly 
permits  it  to  go  upon  a  railway  track  will 
not  preclude  recovery  for  its  death, 
caused  by  the  company's  negligence. 
Central  of  Georgia  Ry,  Co.  v.  Martin,  43 
So.  563,  150  Ala.  388;  Alabama,  etc.,  R. 
Co.  V.  Powers,  73  Ala.  244. 

In  an  action  against  a  railroad  com- 
pany for  killing  certain  mules,  a  plea  of 
contributory  negligence  in  that  the  por- 
tion of  the  track  where  the  alleged  in- 
jury occurred  was  in  a  stock-law  district, 
in  which  mules  were  prohibited  from 
running  at  large,  and  that  at  the  time  of 
the  injury  they  were  being  allowed  to 
run  at  large  in  such  territory,  was  demur- 
rable. Southern  R.  Co.  v.  Hoge,  37  So. 
43^,  141  Ala.  351;  Alabama,  etc.,  R.  Co. 
V.  McAlpine  &  Co.,  71  Ala.  545,  Alabama, 
etc.,  R.  Co.  V,  Powers,  73  Ala.  244;  Louis- 
ville, etc.,  R.  Co.  V,  Kelsey,  89  Ala.  287, 
7  So.  648. 

The  doctrine  of  the  ancient  common 
law,  that  the  owner  of  domestic  animals 
must  keep  them  in  his  close,  and  can  not, 
without  becoming  a  trespasser,  suffer 
them  to  run  at  large  upon  the  unenclosed 
lands  of  others,  not  being  suited  to  the 
actual  condition  of  the  territory  of  the 
state  in  its  early  settlement,  nor  adapted 
to  the  general  understanding  and  unvary- 
ing custom  and  habits  of  the  people,  and 
being  irreconcilable  with  the  legislation 
in  reference  to  estrays,  and  injuries  to, 
and  damages  done  by  such  animals,  never 
prevailed  in  this  state;  and  hence,  an 
owner  of  such  animals  can  not  be  re- 
garded as  a  trespasser,  or  as  contributing 
to  their  injury,  if  he  suffers  them  to  go 
at  large,  and  they  wander  upon  an  un- 
enclosed railroad,  and  are  there  injured 
by  a  passing  train.  Alabama,  etc.,  R.  Co. 
V.  Jones,  71  Ala.  487. 

Act  Feb.  M,  1881,  maUng  it  "unlawful 
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for  stock  to  run  at  large  in  a  certain  sec- 
tion of  the  country,  does  not  preclude 
recovery,  by  an  owner  allowing  his  stock 
to  so  run,  for  injury  to  them  from  the 
negligence  of  a  railroad  company.  Ala- 
bama G.  S.  R.  Co.  V.  McAlpine,  71  Ala. 
545. 

§  217.  Proximate  Cause  ofr  Injury. 

Only  Negligence  Which  Contributes  to 
Injury  Actionable.— An  instruction  that 
defendant  is  liable  if  it  "was  guilty  of  neg- 
ligence in  killing  the  mare"  is  erroneous, 
as  only  such  negligence  as  causes  or 
contributes  to  the  injury  is  actionable. 
Nashville,  C.  &  St.  L.  R.  Co.  v,  Hembrec, 
85  Ala.  481,  5  So.  173. 

Material  Contribution  to  Injury  Suffi- 
cient—Code 1876,  §§  1699-1702,  which 
render  a  railroad  company  liable  for  in- 
juries to  stock  where  such  injuries  result 
from  its  failure  to  comply  with  the  stat- 
utory requrrements,  or  other  negligence 
of  the  company,  do  not  require  such  neg- 
ligence to  be  the  sole  cause.  It  is  suffi- 
cient if  it  materially  contributes  to  the  in- 
jury. Western  Ry.  v.  Sistrunk,  85  Ala.. 
352,  5  So.  79,  cited  in  note  in  24  L.  R.  A., 
N.    S.,  858. 

Fences. — Failure  to  properly  maintain 
fences  along  a  defendant  railway  com- 
pany's right -of  way  in  accordance  with 
a  contract  is  not  such  contributory  neg- 
ligence as  will  preclude  recovery  for  in- 
juries to  animals  that  have  strayed  upon 
the  track,  since  the  default  was  not  the 
proximate  cause  of  the  accident.  Sbuth- 
ern  Ry.  Co.  v.  Dickens,  45  So.  215,  153 
Ala.  283. 

Signals  and  Lookouts. — In  a  suit  against 
a  railroad  company  for  running  over  a 
horse,  when  there  is  proof  that  the  engi^ 
neer  did  not  blow  the  whistle  or  ring  the 
bell  "as  required  by  the  statute,  which 
provides  that  the  company  shall  be  liable 
for  any  damage  occasioned  by  a  failure 
to  comply  with  the  statute,  but  there  is 
no  evidence  that  the  engineer's  failure  in 
this  respect  caused  the  damage  in  ques- 
tion, it  is  error  for  the  court  to  instruct 
the  jury  that,  if  they  believe  the  evidence, 
they  must  find  for  the  plaintiff.  Memphis 
&  C.  R.  Co.  V.  Bibb,  37  Ala.  699. 

Where,  in  an  action  against  a  railroad 
conipany  for  injuries  occasioned  by  a 
train   passing  along  a   street   frightening 
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a  team,  the  evidence  showed  that  several 
cars  had  passed  before  the  team  became 
frightened,  the  failure  to  blow  the  whistle 
6t  'ring  the  bell  as  required  by  the  stat~ 
ute '  did  not  contribute  to  the  injuries. 
Louisville  &  N.  R.  Co.  v,  Mertz,  Ibach  & 
Co.  (Ala.),  40  So.  60. 

The  fact  that  an  engineer  was  not  keep- 
ing  a  lookout  when  a  cow  was  run  over 
by  the  train  affords  no  ground  for  a  re- 
covery, where  a  lookout  would  have  been 
of  no  avail,  for  the  reason  that  the  cow 
was  concealed  by  the  owner's  fence  while 
the  train  was  approaching.  Choate  v. 
Southern  'R.  Co.,  24  So.  373,  119  Ala.  611. 

Inevitable  Accident. — A  railroad  com- 
pany is  not  liable  for  the  killing  of  ani- 
nials  where  they  came  suddenly  on  the 
track  so  near  the  engine  that  the  engi- 
neer could  not  stop  in  time  to  prevent 
striking  them.  Louisville  &  N.  R.  Co.  r. 
Brinckerhoff,  24  So.  892,  119  Ala.  606; 
Choate  v.  Southern  R.  Co.,  119  Ala.  611, 
24  So.   373. 

Where  a  train  is  brought  under  control 
to  avoid  striking  cattle  which  run  down 
'the  railroad  embankment,  and,  on  the 
train  being  started  up,  one  of  them  sud- 
denly runs  up  the  embankment  and  on 
the  track,  so  near  to  the  engine  that  a 
collision  can  not  be  prevented,  and  is 
killed  in  trying  to  cross,  the  company  is 
not  liable.  Alabama  G.  S.  R.  Co.  v. 
Moody,  90  Ala.  46,  8  So.  57,  cited  in  note 
in  15  L.  R.  A.  40. 

The  company  is  not  liable  where  the 
engineer  was  keeping  a  diligent  lookout, 
and  did  not  see  the  mare  until  his  fire- 
man said  that  horses  were  running  to- 
wards the  track,  at  which  time  one  horse 
jumped  across  the  track,  and  the  mare 
was  struck  and  killed,  the  engineer  tes- 
tifying that  he  put  on  the  air-brakes,  and 
reversed  the  engine,  but  tha|  it  was  im- 
possible to  avoid  the  injury.  Nashville, 
C.  &  St.  L.  R.  Co.  V.  Hembree.  85  Ala. 
481,  5  So.  173. 

In  an  action  against  ^  railroad  com- 
pany for  killing  a  horse  on  its  track,  there 
was  evidence  that  the  killing  took  place 
at  night,  when  the  train  was  coming  down 
a  steep  grade;  that  the  engineer  did  not 
see  the  animal  before  it  attempted  to 
cross  the  tracks  a  few  feet  in  front  of  the 
engine;  that  the  train  was  properly  pro- 
vided with  a  strong  headlight,  and  that  I 


the  engfineer  could  not  have  stopped  it, 
after  seeing  the  animal,  in  time  to  avoid 
the  accident.  Held,  that  the  defendant 
was  not  liable.  East  Tennessee,  V.  &  G. 
R.  Co.  V,  Bayliss,  75  Ala.  466. 

Where  defendant's  engineer  was  the 
only  person  who  witnessed  the  killing  of 
plaintiffs  mules  by  one  of  defendant's 
trains,  and  he  testified  that  he  first  dis- 
covered the  mules  some  15  or  20  feet 
from  the  track,  coming  toward  it,  and 
that  after  getting  on  the  track  they  ran 
25  or  30  yards,  and  that,  though  he  used 
all  of  the  appliances  of  a  well-equipped 
railroad  to  prevent  injuring  the  animals, 
it  was  impossible  for  him  to  stop  before 
striking  them,  the  kjlling  of  the  mules  was 
due  to  accident,  and  not  the  defendant's 
negligence.  Southern  R.  Co.  v.  Hoge,  37 
So.  439,  141  Ala.  351. 

§  218.  Unauthorized  Acts. 

An  action  of  trespass  does  not  lie 
against  a  railroad  company  for  injury  to 
animals  run  over  by  its  cars  or  engines, 
unless  the  act  was  done  by  the  company's 
direction  or  assent;  and  for  such  assent 
the  conductor,  engineer,  or  other  subordi- 
nate agent,  who  has  charge  of  the  train 
at  the  time,  is  not  the  representative  of 
the  corporation.  Selma,  R.  &  D.  R.  Co. 
V.  Webb,  49  Ala.  240,  cited  in  note  in  27 
L.  R.  A.  198. 

§  219.  Species  of  Animal  Injured. 

A  dog  is  a  species  of  property  for  the 
injury  of  which  an  action  at  law  may  be 
maintained;  and  the  owner  of  a  dog  can 
maintain  an  action  against  a  railroad  com- 
pany to  recover  damages  for  the  negli- 
gent killing  of  such  dog.  Louisville  & 
N.  R.  Co.  V.  Fitzpatrick,  29  So.  859,  129 
Ala.  322. 

§  820.  Notice  of  Claim. 

§  220  (1)  In  General. 

Necessity. — There  can  be  no  recovery 
against  a  railroad  company  of  damages 
for  stock  killed  by  its  trains,  unless  notice 
of  the  claim  is  presented  to  some  one  of 
the  company's  agents,  or  suit  brought 
thereon,  within  60  days  after  the  injury, 
as  required  by  Code,  §  1701.  South  &  N. 
A.  R.  Co.  V,  Reid,  66  Ala.  250. 

Bringing  of  Action  Equivalent  to  Writ- 
ten Demand. — In  case  of  a  claim  for  dam- 
ages against  a  railroad  company  for  kill- 
ing a  horse,  which  is  required  to  be  pre- 
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•ented  within  six  months,  the  bringing  of 
an  action  within  the  time  is  equivalent  to 
a  written  demand.  South  &  N.  A.  R.  Co. 
V.  Bees,  82  Ala.  340,  2  So.  752;  South,  etc., 
R.  Co.  V.  Morris,  65  Ala.  193;  East  Ten- 
nessee, etc.,  R.  Co.  V,  Bayliss,  74  Ala.  150. 

§  MO  (2)  Presentation. 

"The  object  of  the  statute  (R.  C.  § 
1402),  in  requiring  a  speedy  presentment 
to  a  railroad  company  of  a  claim  for 
damages,  because  of  injuries  to  stock,  is, 
that  the  company  may  have  an  opportu- 
nity, soon  after  the  occurrence  of  the  in- 
jury, to  inquire  into  its  circumstances,  and 
determine  whether  the  claim  should  be 
paid  or  litigated."  South,  etc.,  R.  Co.  v. 
Brown,  53  Ala.  651,  663. 

Presentation  to  Special  Agent. — A  pre- 
sentment of  claims  to  the  special  agent 
of  a  railroad  company,  for  injury  to  live 
stock,  is  sufficient,  if  he  makes  report 
under  Rev.  Code,  §  1402,  although  he  be 
not  the  president,  superintendent,  or  de- 
pot agent.  South  &  N.  A.  R.  Co.  r. 
Brown,  53  Ala.  651. 

Presentation  to  Auditor.  —  Evidence 
that  the  auditor  of  a  railroad  company 
had  frequently  acted  as  station  agent,  and 
received  and  paid  claims  for  stock  killed, 
shows  a  sufficient  compliance  with  Rev. 
Code,  §  1402,  requiring  such  claims  to 
be  presented  to  the  president,  treasurer, 
superintendent,  or  some  station  agent,  if 
there  is  no  proof  that  there  was  any  other 
station  agent  at  the  place  where  the  claim 
was  pi^esented.  Mobile  &  O.  R.  Co.  v. 
Malone.  46  Ala.  391. 

Presentation  to  Section  Boss. — ^Presen- 
tation of  a  claim  for  injury  to  live  stock 
to  the  "section  boss"  of  a  railroad  com- 
pany is  not  a  presentation  to  the  com- 
pany. Alabama  G.  S.  R,  Co.  v.  Killian, 
69  Ala.  277. 

§  281.  Appraisement  of  Damages. 

Liability  for  Interest  on  Damages  for 
Injury  to  Stock. — A  charge  instructing  a 
jury,  in  a  case  against  a  railroad  company 
to  recover  damages  for  killing  stock,  that 
if  they  found  the  issues  in  favor  of  the 
plaintiff,  they  should  ascertain  the  value 
of  the  stock  killed,  and  return  a  verdict 
therefor,  with  interest  thereon  from  the 
date  of  the  loss  to  the  time  of  the  trial,  is 
free  from  error.  Alabama,  etc.,  R.  Co. 
V.  McAlpine  &  Co..  75  Ala.  113. 


§  82S.  Actions  for  Injuries  to  Animals. 

As  to  notice  of  claim  as  condition  prec* 
edent  to  action,  see  ante,  "Notice  of 
Claim,"  §  220. 

§  MS. Time  to  Sue  and  Limitadoos. 

There  can  be  no  recovery  against  a 
railroad  company  for  stock  killed,  unless 
notice  of  the  claim  is  presented  to  the 
company  or  suit  brought  within  60  days 
after  the  injury,  as  required  by  Code, 
§  1701.  South  &  N.  A.  R.  Co.  V,  Reid, 
66  Ala.  250. 

A  claim  for  stock  killed  on  a  railroad 
track,  not  presented  as  the  statute  re- 
quires, and  the  action  upon  which  is  not 
brought  until  more  than  six  months  after 
the  accident  occurred,  is  barred.  Ala- 
bama G.  S.  R.  Co.  V.  Killian,  69  Ala. 
277. 

Under  Code,  §  1711,  barring  a  claim 
for  damages  against  a  railroad  company 
for  stock  killed  unless  complaint  is  made 
within  six  months  after  the  killing,  the 
ptesentation  of  the  claim  to  the  proper 
officer  of  the  company  is  sufficient, 
though  the  suit  is  not  commenced  until 
after  the  expiration  of  the  six  months. 
East  Tennessee,  V.  &  G.  R.  Co.  v.  Bay- 
liss, 74  Ala.   150. 

§  224.  Pleading. 

As  to  pleading  ownership  and  opera- 
tion of  road,  see  ante,  "Pleading  Owner- 
ship and  Operation,"  §  101.  As  to  con- 
formity of  instructions  to  pleadings,  see 
post,  "Conformity  to  Pleadings  and  Is» 
sues,"    §   231    (2). 

§  824  (1)  Form  and  Sufficiency  in  Gen- 
eraL 

A  complaint  against  a  railroad  com- 
pany for  the  killing  of  stock  must  allege 
that  the  killing  was  negligent,  or  the  re- 
sult of  negligence  on  the  part  of  the  de- 
fendant or  its  agents  or  servants.  South 
&  N.  A.   R.  Co.  V.  Hagood,  63  Ala.  647. 

Failure  to  Allege  Jack  and  Jennet  Chait- 
tels  of  Value. — A  complaint  against  a 
railroad  company  for  injuring  a  jack  and 
jennet  held  not  demurrable  for  failure  to 
allege  that  they  were  chattels  of  value. 
Nashville,  etc.,  Railway  v,  Bingham,  182 
Ala.  640,  62  So.  111. 

Complaint  Held  Sufficient. — A  com- 
plaint alleged  that  defendant's  engineer, 
while  operating  one  of  defendant's  en- 
gines between  two  points,  failed  to  keep 
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a  proper  lookout,  did  not  ring  the  bell 
nor  blow  the  whistle,  and  operated  the 
engine  so  recklessly  and  negligently  as 
to  injure  plaintiff's  cow  at  a  point  within 
the  corporate  limits  of  L,.,  one-fourth  of 
a  mile  from-  a  public  crossing.  Held, 
that  the  complaint  was  not  demurrable 
for  failure  to  allege  in  what  the  negli- 
gence consisted,  in  what  way  the  engi- 
neer negligently  operated  the  engine, 
that  the  animal  was  killed  by  the  negli- 
gence of  any  servant  of  defendant  act- 
ing within  the  scope  of  his  authority,  or 
for  failure  to  show  with  sufficient  cer- 
tainty where  the  alleged  injury  occurred. 
Western  Ry.  of  Alabama  v.  McPherson, 
40  So.  934,   146  Ala.  427. 

Where  a  complaint  in  an  action  against 
a  railway  company  for  injuries  to  certain 
mules  alleged  that  defendant  operated 
certain  locomotives,  etc.,  through  E. 
county,  within  the  state,  and  that  on  July 
4,  1902,  defendant  negligently  ran  its  lo- 
comotive, etc.,  over  or  against  two  mules 
belonging  to  plaintiff,  thereby  killing  or 
disabling  them,  to  plaintiff's  damage,  etc., 
was  not  demurrable  for  failure  to  aver 
in  what  defendant's  negligence  consisted, 
where  the  cars,  etc.,  were  operated,  and 
whether  the  mules  were  killed  or  dis- 
abled. Southern  Ry.  Co.  v.  Hoge,  37 
So.  439,  141  Ala.  351;  Choate  v.  South- 
ern  R.  Co.,  119  Ala.  611,  24  So.  373. 

Necessity  of  Alleging  in  Express  Terms 
Defendant's  Negligence  as  Proximate 
Cause  of  Injury. — A  complaint  alleging 
the  killing  of  plaintiffs  hog  by  defend- 
ant's engine  "by  reason  of  the  negligence 
of  defendant  in  permitting  and  suffering 
its  right  of  way  to  grow  up'*  in  bushes, 
which  concealed  the  hog  from  the  view 
of  the  engineer  till  it  approached  so  near 
to  the  track  that  the  engineer  could  not 
check  the  train  in  time  to  prevent  the 
killing,  sufficiently  alleges  the  negligence 
as  the  proximate  cause  of  the  injury. 
Currey  v.  Southern  Ry.  Co.,  42  So.  447, 
48  Ala.  57.  See  also,  Louisville,  etc.,  R. 
Co.  V.  Hawkins,  92  Ala.  241,  9  So.  271; 
Armstrong  v.  Montgomery  St.  R.  Co., 
123  Ala.  233,  26  So.  349. 

Necessity  of  Alleging  Position  of  De- 
fendant's Servants  Operating  Train. — In 
an  action  by  a  person  not  an  employee 
against  a  railroad  company  for  killing  a 
mule,  the  complaint  was  not  objectionable 


for  failure  to  aver  the  name  and  positioa 
of  defendant's  servants  operating  the 
train  causing  the  injury.  Western  Ry. 
of  Alabama  v.  Turner,  54  So.  527,  170 
Ala.  643. 

§  884  (8)  Time  and  Place  of  Injury. 

Complaint  Stating  Month  and  County 
Insufficient.^ — In  an  action  against  a  nJ- 
road  company  to  recover  damages  for 
injuries  to  stock,  a  complaint  which 
states  only  the  month  during  which  and 
the  county  in  which  the  injury  occurred 
is  demurrable,  under  Code,  §  1711,  re- 
quiring that  the  complaint  specify  'the 
time  when  and  the  place  where  the  kill- 
ing or  injury  occurred."  East  Tennessee. 
V.  &  G.  R.  Co.  V.  Carloss,  77  Ala.  443. 

Where  Injury  Not  Caused  by  Cars  oi 
Locomotives. — Code,  §  1711,  providiag 
that  the  complaint  in  an  action  againsi 
a  railroad  company  for  injuries  to  sicck 
killed  by  its  cars  or  locomotiv^es  musl 
allege  the  time  when  and  the  place  whtrt 
the  injury  occurred,  does  not  apply  wha 
the  complaint  does  not  show  that  ib{ 
injury  was  caused  by  defendant's  cars  oi 
locomotives.  South  &  N.  A.  R.  Co.  r 
Schafner,  78  Ala.  567. 

Complaint's  Held  Sufficient. — Uniei 
Code  1876,  §  1711,  requiring  the  p<rb 
tion  in  an  action  against  a  railroii 
company  for  injuries  to  stock  to  aver  tii< 
time  and  place  of  the  alleged  injury,  aj 
allegation  that  it  occurred  "on  or  abou 
September  20,  1887,"  and  "at  a  place  <>i 
said  railroad  about  75  or  100  yard 
distant  from  Cowles'  Station,  Maiv: 
county,"  is  sufficient.  Western  Ry.  J 
Sistrunk,   85   Ala.   352,   5    So.    79. 

In  an  action  against  a  railroad  for  kill 
ing  cattle,  a  complaint  alleging  that  o( 
the  14th  day  of  March,  1903,  defendan 
was  engaged  in  the  operation  of  a  rail 
road  between  certain  cities,  and  that  on 
of  its  employees  so  negligently  operate 
a  locomotive  on  said  road,  at  or  nea 
a  certain  place  in  a  certain  county,  tba 
by  reason  thereof  it  ran  against  plainti^ 
cows,  was  sufficiently  definite  in  its  alle 
gations  of  the  time  and  place  of  th 
injury.  Western  Railway  v.  Stone.  % 
So.  723,   145   Ala.   663. 

A  complaint  against  a  railroad  com 
pany  for  injuring  plaintiff's  jack  held  n<: 
demurrable  for  failure  to  more   definite^ 
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designate  the  locality  of  the  accident  on 
defendant's  track.  Nashville,  etc.,  Rail- 
way V,  Bingham,  182  Ala.  640,  62  So. 
Ill;  Southern  R.  Co.  v,  Hoge,  141  Ala. 
351,  37   So.  439. 

Statute  Now  Repealed—Code  1876, 
S  1711,  requiring  a  complaint  against  a 
railroad  for  the  killing  of  stock  to  allege 
the  time  and  place  where  the  killing  oc- 
curred, was  repealed  by  its  omission 
from  the  codes  adopted  subsequent  to 
1876.  Western  Railway  v.  McPherson, 
40  So.  <9g4,  146  Ala.  427;  Western  Rail- 
way V,  Sistrunk,  85  Ala.  3<52,  5  So!  79. 

§  884  (3)  Fences  and  Cattle  Guards. 

Contracts     Relating     to     Fencing. — A 

complaint  which  charges  the  killing  of 
hogs  by  a  railroad  company  as  a  result 
of  a  breach  of  a  contract  to  maintain 
fences  and  cattle  guards  is  not  subject 
to  demurrer,  in  failing  to  allege  when  the 
contract  was  first  broken,  as  such  con- 
tract is  continuing,  and  breaches  may  be 
several  and  continuous.  Evans  v>  South- 
ern  Ry.   Co.,  32   So.   138,   133  Ala.  482. 

Defective  Cattle  Guards. — In  an  action 
against  a  railroad  company  under  Acts 
1886-87,  p.  163,  for  injuries  through  de- 
fective cattle  guards,  a  count  of  the  com- 
plaint which  alleges,  as  the  ground  of 
recovery,  that  defendant  negligently  and 
carelessly  "left  open''  the  stock  gaps,  is 
insufficient,  since  it  is  not  intended  that 
such  gaps  should  be  closed.  Birmingham 
Mineral  R.  Co.  v.  Parsons,  100  Ala.  662, 
13   So.  602. 

§  884  (4)  Injuries  from  Moving  Trains  in 
General. 

Complaint  Held  Su£Bcient. — In  an  ac- 
tion against  a  railroad  for  killing  cattle, 
a  complaint  alleging  that  one  of  defend- 
ant's servants,  in  charge  of  a  locomotive, 
so  negligently  operated  such  locomotive 
that  it  struck  plaintiffs  cows,  was  suf- 
ficient in  its  allegations  of  negligence. 
Western  Railway  v.  Stone,  39  So.  723, 
145  Ala.  663. 

A  complaint  against  a  railroad  com- 
pany alleged  that  defendant  killed  plain- 
tiffs horse  through  and  by  reason  of 
negligence  or  want  of  skill  on  the  part 
of  defendant's  agents  in  the  management 
and  running  of  its  locomotive,  cars,  or 
train.        Defendant      demurred      on      the 


ground  that  the  complaint  did  not  show 
how  the  defendant  killed  the  horse,  and 
failed  to  show  in  what  the  negligence 
consisted.  Held,  that  the  complaint  was 
not  obnoxious  to  the  demurrer.  Central 
of  Georgia  Ry.  Co.  v,  Edmondson,  33  So. 
480,  135  Ala.  336.  See  also,  Kansas  City, 
etc.,  R.  Co.  V.  Watson,  91  Ala.  483,  8  So. 
793;  Western  Railway  v,  Lazarus,  88  Ala. 
453,  6  So.  877;  Western  Railway  v.  Sis- 
trunk,  85  Ala.  352,  5  So.  79;  Mobile,  etc., 
R.  Co.  V.  Crenshaw,  65  Ala.  566;  South, 
etc.,.R.  Co.  V,  Thompson,  62  Ala.  494. 

Negligence  is  alleged  with  sufficient 
certainty  in  a  complaint  against  a  rail- 
road company  for  killing  stock  by  stating 
that  "because  of  the  negligence  or  want 
of  skill  of  the  defendant's  servants  in  the 
management  and  running  of  the  train" 
it  ran  over  and  killed  a  colt.  East  Ten- 
nessee, etc.,  R.  Co.  V,  Watson,  90  Ala. 
41,  7  So.  813,  cited  in  note  in  59  L.  R. 
A.  231,  232;  Western  Railway  v,  Sistrunk, 
85  Ala.  352,  5  So.  79;  Mobile,  etc.,  R. 
Co.  V.  Crenshaw,  65  Ala.  566;  South,  etc., 
R.   Co.  V.   Thompson,  62  Ala.  494. 

A  complaint  against  a  railroad  com- 
pany alleging  that  plaintiff  claimed  dam- 
ages for  that  defendant  negligently 
caused  a  horse  of  his  to  run  into  a  tres- 
tle, whereby  he  was  injured,  is  not  de- 
murrable as  failing  to  aver  or  show  that 
defendant  owed  plaintiff  any  duty,  or  as 
being  too  vague  in  its  averment  of  negli- 
gence.  Alabama  G.  S.  R.  Co.  v.  Hall, 
32  So.  259,  133  Ala.  362.  See  also,  Ox- 
ford Lake  Line  Co.  v.  Stedham,  101  Ala. 
376,  13  So.  553;  Louisville,  etc.,  R.  Co. 
V.  Marbury  Lumber  Co.,  125  Ala.  237, 
28   So.   438. 

An  allegation  that  three  of  plaintiffs 
cattle,  particularly  describing  them, 
"were  killed,  and  the  other  was  injured 
or  damaged  to  the  value  of  ten  dollars, 
by  the  negligence  of  defendant  in  run- 
ning a  train  of  cars  and  locomotives  on 
said  railroad,"  sufficiently  avers  that  the 
injury  was  caused  by  defendant's  negli- 
gence. East  Tennessee,  V.  &  G.  R.  Co. 
V.  Carloss,  77  Ala.  443. 

In  an  action  against  a  railroad,  a  count 
of  the  complaint  claiming  damages  for 
the  killing  of  mules  by  the  negligence  of 
defendant  in  running  a  train  of  cars  or 
locomotive  on  defendant's  track  was  not 
demurrable    on    the    ground    that    it    as- 
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sumed  as  a  matter  of  law  that  the  run- 
ning of  a  train  of  cars  or  locomotive  was 
negligence.  Western  Ry.  of  Alabama  r, 
Mitchell,  41   So.  427,  148  Ala.  35. 

In  an  action  against  a  railroad  com- 
pany* for  the  killing  of  a  cow,  a  com- 
plaint which  avers  that  the  engine  was 
"so  negligently  operated  by  defendant's 
agents  that  plaintifFs  cow  was  killed," 
and  that  "said  cow  was  killed  on  account 
of  said  negligence,'^  is  sufficiently  explicit 
in  alleging  that  the  damage  to  the  ani- 
mal resulted  from  the  negligence  of  de- 
fendant's agents.  Western  Ry.  Co.  v. 
Lazarus,  88  Ala.  45^,  6  So.  877;  Western 
Railway  v,  Sistrunk,  85  Ala.  352,  5  So.  79. 

A  complaint  in  an  action  against  a  rail- 
road, which  charges  that  defendant's 
servant,  in  the  operation  of  a  locomo- 
tive, by  loud  and  terrifying  noises  unnec- 
essary in  the  operation,  intentionally 
frightened  plaintiffs  horse  "to  the  extent 
that  it  died  from  fright,"  is  not  demur- 
rable on  the  ground  "that  the  only  claim 
made  in  said  complaint  is  for  alleged 
fright  of  the  horse,  unaccompanied  by 
any  bodily  injury  inflicted  by  the  defend- 
ant, and  the  complaint  therefore  states 
no  cause  of  action;"  for,  if  the  loss  was 
the  direct  and  proximate  result  of  the 
wrong  of  the  defendant,  it  is  immaterial 
as  to  the  agency  employed.  Louisville 
&  N.  R.  Co.  V,  Melton,  47  So.  1024,  158 
Ala.  509;  Pullman  Co.  v,  Lutz,  154  Ala. 
517,   45    So.   675,   distinguished. 

Necessity  of  Naming  EUnpIoy.ees  in 
Charge  of  Train. — In  an  action  against 
a  railroad  company  for  negligently  kill- 
ing plaintiffs  dog,  the  complaint  need 
not  name  the  employees  of  defendant  in 
charge  of  the  train  by  which  the  killing 
was  done.  Louisville  &  N.  R.  Co.  v. 
Zeigler,  52  So.  599,  167  Ala.  237;  West- 
ern Railway  v.  Stone,  145  Ala.  663,  39 
So.  783. 

§  21^4  (5)  Signals  and  Lookouts  and  Pre- 
cautions as  to  Animals  Seen  on  or 
Near  Track. 

The  negligent  failure  to  keep  a  proper 
lookout  for  live  stock  on  the  track  is 
ombrared  in  a  general  averment  of  neg- 
ligence in  the  running  of  the  train.  Cen- 
tral of  Georgia  Ry.  Co.  v.  Edmondson, 
33    So.   480,   135   Ala.   336. 


§  224  (6)  Acts  or  Omissions  of  Emi»loy<' 


Allegation  That  Trainmen  Were  Act- 
ing  within   Scope   of   Authority. — In    an 

action  for  killing  a  mule  on  defendant's 
railroad  track,  it  was  not  necessary  to 
allege  specifically  that  the  trainmen  were 
at  the  time  acting  within  the  scope  of 
their  authority;  but  that  might  be  in- 
ferred from  other  facts  well  pleaded,  and 
clearly  was  not  necessary  where  it  was 
alleged  that  defendant  did  the  wrongful 
act  by  and  through  its  servants.  Central 
of  Georgia  Ry.  Co.  v,  Williams,  50  So. 
328,    163    Ala.    119. 

Complaint  Held  Sufficient. — A  com- 
plaint, alleging  that  the  employee  of  a 
railroad  company  having  charge  of  its 
engine,  and  while  running  the  same  and 
acting  in  the  scope  of  his  authority,  did 
so  recklessly,  carelessly,  and  negligently 
operate  it  as  to  strike  and  injure  plain* 
tiffs  cow,  sufficiently  alleged  the  negli- 
gence of  the  engineer  and  stated  a  cause 
of  action.  Western  Railway  v.  McPher- 
son,  3  Ala.  App.  380,  57  So.  396. 


§  225. 


Issues,  Proof,  and  Variance. 


§  225  (1)  Evidence  Admissible  under  the 
Pleadings. 

An  allegation  of  a  complaint  that  the 
defendant  negligently  ran  or  operated  a 
train  and  killed  plaintiffs  mule  does  not 
imply  willful  wrongdoing,  and  may  be 
supported  by  any  negligence  attributable 
to  defendant.  Illinois  Cent.  R.  Co.  v. 
Bottoms,  55  So,  260,  1  Ala.  App.  302. 

In  an  action  against  a  railroad  for  the 
killing  of  cattle  on  the  track,  where  the 
negligence  alleged  was  in  the  operation 
of  the  train,  testimony  as  to  the  equip- 
ment of  the  train  was  properly  excluded. 
Western  Ry.  of  Alabama  v.  Stone,  39  So. 
723,  145  Ala.  663. 

A  complaint  merely  alleging  that  de» 
fendant  railway  company  negligently  ran 
over  plaintiffs  cow  refers  to  negligence 
in  operating  the  train,  and  evidence  of 
negligence  in  permitting  bushes  to  grow 
near  the  track  so  as  to  obscure  cattle  is 
inadmissible.  Choate  v.  Southern  Ry. 
Co.,   24    So.   373,   119    Ala.   611. 

§  225   (2)    Matters  to  Be  Proved  under 
Pleadings. 

A    complaint    for    negligent    injury    to 
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plaintiff's  stock  by  a  locomotive  of  de- 
fendant railway  company  does  not  re- 
quire proof  of  the  company's  participa- 
tion itself  in  the  injury,  proof  of  negli- 
gence through  employees  being  sufficient. 
Central  of  Georgia  Ry.  Co.  v.  Thomas, 
55   So.  443,  1   Ala.  App.  267. 

In  an  action  against  a  railroad  for  kill- 
ing plaintiff's  cow,  an  averment  that  the 
injury  occurred  within  one-fourth  of  a 
mile  of  a  public  crossing,  while  material 
with  respect  to  locating  the  place  where 
the  injury  occurred,  was  not  descriptive 
of  the  identity  of  the  subject  of  plaintiff's 
action,  and  hence  it  was  not  necessary 
that  it  should  have  been  strictly  proved 
as  alleged.  Western  Ry.  of  Alabama  v, 
McPherson,  40  So.  934,  146  Ala.  427. 

I   895    (9)    Variance   between  Allegation 
and  Proof. 

Material  Variance. — Where  the  com- 
plaint alleged  injury  to  a  cow,  while  the 
evidence  showed  that  it  was  an  ox,  there 
was  a  fatal  variance.  Tombigbee  Valley 
1^.  Co.  V.  Wilks,  6  Ala,  App.  473,  60  So. 
559. 

Where  the  injury  is  alleged  to  have  oc- 
curred on  the  21st  day  of  the  month, 
and  the  evidence  shows  that  it  occurred 
on  the  1st,  the  variance  is  fatal.  East 
Tennessee,  V.  &  G.  R.  Co.  v,  Carloss, 
77  Ala.  443. 

Variance  Immaterial. — In  an  action 
against  a  railway  company  for  negligent 
injury  to  stock,  there  was  no  material 
variance  between  allegation  that  the  in- 
jury occurred  "between,  to  wit,  the  forty- 
second  and  forty-third  mileposts"  and 
proof  that  it  occurred  about  three  miles 
east  of  a  certain  station.  Central,  etc., 
R.  Co.  V.  Thomas,  1  Ala.  App.  267,  55 
So.  443. 

Where  a  complaint  against  a  railroad 
charged  the  killing  of  plaintiff's  "horse," 
proof  that  the  animal  killed  was  a  "mare" 
did  not  constitute  a  fatal  variance. 
Southern  Ry.  Co.  v,  Pogue,  40  So.  565, 
145   Ala.  444. 

A  complaint,  charging  a  railway  with 
negligence  in  killing  a  horse,  held  to  re- 
quire proof  only  of  negligence  of  the  de- 
fendant's employees  in  the  line  of  their 
employment  and  not  proof  that  the  rail- 
xoad    itself    participated    in    the    injury. 


Southern  Ry.  Co.  v.  Hobson,  4  Ala.  App. 
406,  58  So.  751. 

§  ne.  —  PresumptionA  and  Burden  of 
Proof. 

As  to  instructions,  see  post,  "Presump- 
tions and  Burden  of  Proof,"  §  231  (3). 

§  tt6  (1)  In  General 

Notice  of  ClainL^The  fact  that  an 
a^ent  appointed  by  a  railroad  company 
for  the  purpose  of  investigating  and  pay- 
ing claims  for  the  killing  of  stock  has, 
within  60  days  after  plaintiff's  claim  ac- 
crued, offered  to  pay  his  attorney  half 
the  amount  claimed,  raises  no  presump- 
tion that  the  claim  has  been  duly  pre- 
sented. South  &  N.  A.  R.  Co.  V.  Brown, 
53  Ala.  651. 

Frightening  Animals. — One  suing  a 
railroad  company  for  injuries  occasioned 
by  an  engine  frightening  a  team  has  the 
burden  of  showing  that  the  noise  made 
by  the  engine  was  unusual  and  unneces- 
sary to  its  skillful  operation.  Louisville 
&  N.  R.  Co.  V.  Mertz,  Ibach  &  Co.  (Ala.), 
40  So.  W>\  Louisville,  etc,,  R.  Co.  v.  Lee, 
136  Ala.   182,  33  So.  897. 

Where,  in  an  action  against  a  railroad 
company  for  injuries  occasioned  by  a 
train  frightening  a  team,  the  evidence 
showed  that  the  injuries  were  not  due 
to  the  company's  failure  to  blow  the 
whistle  or  ring  the  bell  or  to  keep  proper 
lookout  while  moving  cars  through  a 
city,  the  refusal  to  charge  that  plaintiff 
had  the  burden  of  proving  that  the  acci- 
dent was  due  to  the  negligence  or  a  will* 
ful  wrong  on  the  company's  part  in 
order  to  recover  was  erroneous.  Louis* 
ville  &  N.  R.  Co.  v.  Mertz,  Ibach  &  Co. 
(Ala.),  40  So.   60. 

"Unless  we  indulge  in  this  case  the 
presumption  or  wrongdoing  on  the  part 
of  those  in  charge  of  the  locomotive,  and 
impose  the  burden  upon  the  defendant 
of  acquitting  itself  of  the  act  coitiplained 
of,  the  plaintiff  should  not  have  been  al- 
lowed to  recover.  That  no  such  pre- 
sumption can  be  indulged,  and  that  the 
burden  of  proof  was  upon  the  plaintiff 
to  show  that  the  emission  of  steam  was 
unnecessary  to  a  skillful  operation  of 
the  engine,  is  distinctly  held  in  Stanton 
V,  Louisville,  etc.,  R.  Co.,  91  Ala.  382,  8 
So.  798.  It  is  there  said:  'As  the  railroad 
has  the  right  to  use  its  track,  and  make 
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the  required  signals  at  a  public  crossing, 
and  all  the  usual  noises  incident  to  the 
running  and  moving  of  its  trains,  it  was 
incumbent  on  the  plaintiff  to  show  the 
"blowing  off  steam"  and  the  making  of 
the  noise  complained  of  was  unneces- 
sary/" Louisville,  etc.,  R.  Co.  v.  Lee, 
136  Ala.  182,  33  So.  897,  898. 
>  Servant  Acting  within  Scope  of  Em- 
plojrment. — There  is  a  presumption  that 
a  servant  of  a  railroad  company  who  is 
operating  an  engine  on  its  track  is  act- 
ing within  the  scope  of  his  employment 
in  negligently  blowing  the  whistle,  so  as 
to  hold  the  company  for  injuries  to  ani- 
mals frightened  by  the  noise.  St.  Louis 
&  S.  F.  R.  Co.  V.  Cavender,  54  So.  54,  170 
Ala.  601. 

§  %%A  (2)  Statutory  Provisions. 

"The  rule  governing  the  burden  of 
proof  as  to  negligence  in  trials  involving 
injury  to  stock  by  the  locomotives  or 
cars  of  a  railroad  in  this  state  has  been 
regulated  by  statute.  The  different  en- 
actments on  the  subject  are  particularly 
mentioned  in  the  opinion  rendered  in 
Georgia  Pac.  R.  Co.  v.  Hughes,  87  Ala. 
610,  6  So.  413,  and  again  in  the  opinion 
in  Birmingham  Mineral  R.  Co.  v.  Harris, 
98  Ala.  326,  13  So.  377;  Alabama,  etc., 
R.  Co.  V,   Boyd,  124  Ala.  525,  27   So.  408. 

Under  the  statutes  as  they  existed 
prior  to  the  Code  of  1886  the  onus  placed 
by  them  upon  the  railroad  to  acquit  it- 
self of  negligence  in  such  cases  applied 
without  regard  to  the  place  where  the 
injury  occurred.  Code  1876,  §  1700;  Code 
1867,  §  1401.  Alabama,  etc.,  R.  Co.  v. 
Boyd,  124  Ala.  525,  27  So.  408. 

Where  stock  is  killed  or  injured  by  a 
railroad  train,  the  burden  of  negativing 
negligence  or  showing  the  performance 
of  its  statutory  duties,  is  on  the  railroad 
company.  Louisville,  etc.,  R.  Co.  v.  Bar- 
ker, 96  Ala.  435,  11  So.  453;  distinguish- 
ing Montgomery,  etc.,  R.  Co.  r.  Perry- 
man,  91  Ala.  413,  8  So.  699;  Nashville, 
etc.,  R.  Co.  V.  Peacock,  25  Ala.  229;  Geor- 
gia Pac.  R.  Co.  V.  Hughes,  87  Ala.  610,  6 
So.  413;  Alabama,  etc.,  R.  Co.  v.  Moody, 
90  Ala.  46,  8  So.  57;  S.  C,  92  Ala.  279,  9 
So.  238;  South,  etc.,  R.  Co.  v.  Williams,  65 
Ala.  74;  Louisville,  etc.,  R.  Co.  v.  Kel- 
sey,  89  Ala.  287,  7  So.  648;  Mobile,  etc., 
R.    Co.    V.    Williams,    53    Ala.    595;    East 


Tennessee,  etc.,  R.  Co.  v.  Bayliss,  74  Ka. 
150;  Louisville,  etc.,  R.  Co.  v.  Posey,  &6 
Ala.  262,  11  So.  423;  Central  R,,  etc, 
Co.  V.  Lee,  96  Ala.  444,  11  So.  424;  Souih. 
etc.,  R.  Co.  v.  Bees,  82  Ala.  340,  2  So 
752;  Mobile,  etc.,  R.  Co.  v.  Caldwell,  j3 
Ala.  196,  3  So.  445;  East  Tennessee,  etc. 
R.  Co.  V,  Deaver,  79  Ala.  216;  Birming- 
ham Mineral  R.  Co.  v.  Harris,  99  Aa 
326,  13  So.  377;  Alabama,  etc.,  R.  Co  :. 
McAlpine  &  Co.,  80  Ala.  73;  Chattanooga. 
etc.,  R.  Co.  V.  Daniel,  122  Ala.  362,  25  So 
197;  Georgia  Pac.  R.  Co.  v.  Blanton.  54 
Ala.  154,  4  So.  621;  Alabama,  etc.,  R.  Co. 
V.  McAlpine  &  Co.,  75  Ala.  113,  lU: 
East  Tennessee,  etc.,  R.  Co.  r.  Bayhii, 
75  Ala.  466. 

In  an  action  against  a  railroad  com- 
pany for  killing  plaintifTs  mules,  the  bur- 
den is  on  defendant  to  show  absence  of 
negligence,  and  not  on  plaintiff  to  shiw 
actionable  negligence.  Southern  R.  Co. 
V.  Cobb,  6  Ala.  App.*459,  60  So.  klh\ 
Southern  R.  Co.  v.  Penney,  164  Ala  1*S, 
51   So.  392. 

Facts   Constituting    Prima   Fade  Case 

— Evidence,  in  an  action  for  injur>'  to  \ 
mule  on  a  railroad  track,  held  to  shoi 
prima  facie  that  the  mule  was  injured 
by  defendant's  locomotive.  O'Rcar  r 
Manchester  Lumber  Co.,  6  Ala.  App.  461 
■60  So.   462. 

That  a  cow  was  killed  near  a  publi 
road  crossing  by  a  passenger  train  ms 
ning  against  her  and  knocking  her  froc 
the  track  made  out  a  prima  facie  ca^ 
for  the  owner,  and  imposed  on  the  rifl 
way  company  the  burden  of  acquit::n 
itself  of  negligence.  Central  of  Gcorgi 
Ry.  Co.  V.  Turner,  40  So.  355.  145  AlJ 
441;  Southern  R.  Co.  v.  Reaves,  12^  Aa 
457,  29  So.  594;  Alabama,  etc.,  R.  Co 
Boyd,  124  Ala.  525,  27  So.  408;  O  Red 
V.  Manchester  Lumber  Co.,  6  Ala.  ApJ 
461,  60  So.  462. 

In  an  action  against  a  railroad  con 
pany  for  injury  to  stock  on  its  track 
plaintiff  testified  that  on  a  certain  a::e 
noon  he  turned  several  mules  into  h 
pasture,  through  which  defendant's  roj 
passed;  that  on  the  following  afterncK: 
he  found  four  killed — two  on  each  sh 
of  the  track — and  two  crippled;  ihat  t! 
track  was  straight  where  the  mules  wc 
killed;  that  there  was  a  curve  some  « 
feet  from  such  place,  but   so    slight  tli 
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it  did  not  prevent  one  from  seeing  along 
the  track.  Held,  that  plaintiff  made  out 
such  a  prima  facie  case  as  to  require 
defendant  to  rebut  the  presumption  of 
negligence.  Birmingham  Mineral  R.  Co. 
V.  Harris,  98  Ala.  32d,   13  So.  377. 

Where  Injuries  Occurred  at  Places 
Mentioned  in  Preceding  Sections. — "A 
change  appears  in  the  text  as  prepared 
for  the  Code  of  1886  (section  1147), 
whereby  the  operation  of  the  rules  w*s 
proposed  to  be  restricted  to  cases  where 
the  injuries  occurred  at  one  of  the  places 
mentioned  in  the  three  next  preceding 
sections.  This  proposed  change  was  pre- 
vented by  an  act  approved  February  28, 
1887,  the  same  *  day  that  Code  was 
adopted,  and  which  embodied  the  pro- 
vision of  the  previous  Codes.  This  act 
was  inserted  in  the  Code  of  1886  as  a 
note  to  its  section  1147,  and,  as  the  later 
expression  of  the  legislative  will,  it  con- 
trolled that  section.  Birmingham  Mineral 
R.  Co.  V.  Harris,  ^8  Ala.  326,  13  So.  377; 
Georgia  Pac.  R.  Co.  v.  Hughes,  87  Ala. 
610,  6  So.  413.  Again,  in  the  Code  of 
1896  (section  3443)  the  codifiers  have  in- 
serted in  this  provision  of  the  statute 
words  as  to  place,  which,  by  the  adop- 
tion of  the  Code,  wrought  a  change  in 
the  rule  in  question  so  as  to  place  the 
burden  of  proof  as  to  its  negligence  upon 
the  railroad  company  only  where  the  in- 
jury was  inflicted  *at  any  one  of  the 
places  specified  in  the  three  preceding 
sections.'"  Alabama,  etc.,  R.  Co.  v. 
Boyd,   124  Ala.  525,  27  So.  408. 

In  an  action  against  a  railroad  for 
killing  a  cow,  where  the  accident  did 
not  occur  within  a  quarter  of  a  mile  of  a 
public  road  crossing,  a  crossing  of  two 
railroads,  or  a  regular  station,  it  was  'er- 
ror, under  Code  1896,  §  3443,  to  refuse 
an  instruction  that  the  burden  of  proof 
was  on  plaintiff  to  show  that  the  killing 
was  caused  by  defendant's  negligence. 
Alabama  Great  Southern  R.  Co,  v.  Bgyd, 
27  So.  408,  124  Ala.  525;  Kansas  City, 
etc.,  R.  Co.  V.  Henson,  13^  Ala.  528,  31 
So.  ,590.  I 

Code  1896,  §  3440,  requires  the  engi- 
neer, or  other  person  having  control  of 
a  locomotive,  to  blow  the  whistle  or 
ring  the  bell  at  short  intervals  while 
passing  through  a  village,  town,  or  city, 
and  also,   on   perceiving  obstructions,   to 


use  all  means  within  hi&  power  to  stop 
the  train.  Section  3443  makes  the  com- 
pany responsible  for  damages  resulting 
from  a  failure  to  comply  with  the  re- 
quirements of  the  three  preceding  sec- 
tions, or  for  any  negligence  on  the  part 
of  such  company  or  its  agents,  and,  when 
any  person  or  stock  is  killed  or  injured 
by  the  locomotive  or  cars  at  any  one  of 
the  places  specified  in  the  three  preced- 
ing sections,  the  burden  of  proof  in  a  suit 
brought  therefor  is  on  the  railroad  to  show 
a  compliance  with  the  requirements  of 
such  sections.  Held,  that  in  an  action  for 
stock  killed,  the  burden  of  proof  was 
first  on  the  plaintiff  to  sAow  that  they 
were  killed  by  the  locomotive  or  cars 
at  one  of  the  places  named,  and  then  on 
the  defendant  to  negative  the  negligence. 
Louisville  &  N.  R.  Co.  v.  Christian  Moer- 
lein  Brewing  Co.,  4a  So.  723,  150  Ala. 
3W.  See  also,  Mobile,  etc.,  R.  Co.  v. 
Holborn,  84  Ala.  133,  4  So.  146;  Alabama, 
etc.,  R.  Co.  V,  Boyd,  124  Ala.  525,  27  So. 
408. 

Under  Code,  §§  3440,  3443,  requiring 
a  railroad  engineer  to  ring  the  bell  or 
blow  the  whistle  when  aproaching  a  pub- 
lic road  crossing  and  approaching  and 
leaving  a  station,  and  t>roviding  that, 
when  stock  is  killed  at  buch  places,  the 
burden  of  proof  is  on  the  railroad  to 
show  compliance  with  the  statute,  and 
freedom  from  negligence,  the  burden  is 
on  the  railroad  to  remove  the  presump- 
tion of  negligencQ  arising  from  proof  of 
the  killing  of  plaintiff''s  mules  at  or  near 
one  of  its  regular  stations,  and  at  or 
near  a  public  road  crossing,  with  their 
ownership  and  value.  Southern  Ry.  Co. 
V.  Reaves,  29  So.  594,  129  Ala.  457; 
Louisville,  etc.,  R.  Co.  v,  Cochran,  105 
Ala.  354,  16  So.  797;  Alabama,  etc.,  R. 
Co.  V.  Boyd,  124  Ala.  525,  27  So.  408. 

Code  1907  §  6476  Does  Not  Confine 
Injury  to  Places  Mentioned  in  Preceding 
Sections. — Code  1907,  §  5476,  providing 
that,  when  any  person  or  stock  is  in- 
jured by  any  locomotive,  etc.,  the  bur- 
den of  proof  is  on  the  railroad  company 
to  show  a  compliance  with  the  three 
preceding  sections  relating  to  signboards, 
crossings,  and  signals,  is  not  confined  to 
injuries  sustained  only  at  the  points 
covered  by  such  sections.  Ex  parte 
Southern   R.   Co.,   181    Ala.   468,  61    So. 
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881;  Central,  ete.,  R.  Co.  v.  Williams, 
163  Ala.   119,   50  So.  328. 

"We  therefore  hold  that  the  case  of 
Southern  R.  Co.  v,  Penney,  164  Ala.  188, 
51  So.  3^,  is  sound,  and  the  case  of 
Southern  R.   Co.  v.   Smith,   163  Ala.  174, 

50  So.  300,  is  expressly  overruled  insofar 
as  it  holds  that  section  5476  of  the  pres- 
ent Code  places  the  burden  of  proof  upon 
railroads  only  at  points  covered  by 
the  three  preceding  sections."  Ex  parte 
Southern  R.  Co.,  181  Ala.  468,  61  So.  881, 
882. 

"There  are  also  expressions  in  the 
cases  of  Carlisle  v.  Alabama,  etc.,  R. 
Co.,  166  Ala.  591,  52  So.  341,  and  Louis- 
ville, etc.,  R.  Co.  V,  Holland,  164  Ala.  73, 

51  So.  365,  which  indicate  that  the  bur- 
den is  only  upon  the  railroad  as  to 
points  designated  in  the  three  preceding 
sections,  and  those  expressions  must  be 
qualified,  as  they  are  not  warranted  by 
the  letter  and  previous  construction  of 
section  5476  of  the  Code  of  1907."  Ex 
parte  Southern  R.  Co.,  181  Ala.  468,  61 
So.  881,  882. 

"In  discussing  this  question,  we  deal 
with  section  5476,  as  a  mere  rule  of  evi- 
dence, and  do  ^not  think  that  it  makes 
any  distinction  between  stock  and  per- 
sons, or  is  confined  to  injuries  at  points 
covered  by  the  three  preceding  sections. 
We  are,  of  course,  aware  of  the  fact 
that  in  the  practical  application  of  said 
statute  there  may  be  a  distinction  be- 
tween stock  and  persons,  as  one  can  be. 
and  the  other  is  not,  deemed  a  tres- 
passer. Nor  do  we  mean  to  hold  that 
the  statute  enlarges  the  care  owing  to 
a  trespasser,  or  that  it  increases  the  li- 
ability to  them,  or  that  it  changes  the 
rule  of  pleading,  so  as  to  relieve  the 
plaintiff  from  averring  that  he  is  not  a 
trespasser  when  charging  only  simple 
initial  negligence.  Louisville,  etc.,  R. 
Co.  V.  Holland,  164  Ala.  73,  51  So.  365. 
What  we  do  hold  is  that  the  statute  does 
make  a  change  from,  what  the  law  was  in 
the  Code  of  1896,  and  as  so  changed  is  not 
confined  in  its  operation  to  persons, 
stock,  or  property  as  to  injuries  sustained 
only  at  points  covered  by  the  three  pre- 
ceding sections,  as  was  held  in  the  South- 
ern R  Co.'  v.  Smith,  163  Ala.  174,  50  So. 
390."  Ex  parte  Southern  R.  Co.,  181 
Ala.  468,  61  So.  881,  883. 


In  an  action  against  a  railroad  com* 
pany  for  killing  stock,  proof  of  the  in* 
flicted  injury  is  necessary  to  make  out  a 
prima  facie  case,  and  must  be  given  be- 
fore the  burden  of  proof  is,  by  the  di- 
rect provisions  of  Code  1907,  §  '  6476, 
cast  upon  the  defendant.  Illinois  Cent. 
R.  Co.  V,  Bottoms,  55  So.  260,  1  Ala. 
App.  302;  Western  Railway  v.  McPher- 
son,  146  Ala.  427,  40  So.  9M;  Alabama, 
etc.,  R.  Co.  V.  Boyd,  124  Ala.  525,  27  So. 
408. 

Code  1907  §  6476  Does  Not  Apply 
Where  Stock  Killed  or  Injured  as  Re- 
sult of  Being  Frightened.— Code  1907,  § 
5476,  placing  the  burden  of  proof  of  want 
of  negligence  on  a  railroad  company  in 
case  of  stock  killed  or  injured,  held  not 
to  apply  to  stock  killed  or  injured  as  the 
result  of  the  negligence  of  the  railroad 
company's  servants  merely  in  frightening 
them  without  collision.  -  Nashville,  C.  & 
St.  L.  Ry.  V.  Garth,  179  Ala.  162,  59  So. 
640. 

"In  our  own  court,  in  a  case  where  a 
horse  attached  to  a  buggy,  at  a  public 
crossing,  became  frightened  at  the  noises 
or  movements  of  the  train  and  ran  away, 
it  was  held  that  the  company  was  not 
liable,  unless  the  acts  of  the  servants  of 
defendant  were  wanton  and  malicious, 
and  done  in  the  discharge  of  duty  by 
wanton  whistling  of  the  engine  and  reck- 
less discharge  of  steam.  Stanton  v. 
Louisville,  etc.,  R.  Co.,  91  Ala.  382,  8  So. 
798;  Louisville,  etc.,  R.  Co.  v.  Lee,  136 
Ala.  182,  33  So.  897 ;  Southern  R.  Co.  v. 
Crawford,  164  Ala.  178,  61  So.  340.'' 
Nashville,  etc.,  R.  Co.  v.  Garth,  179  Ala. 
162,  59  So.  640,  642. 

"In  another  case  this  court  states: 
'On  the  evidence  before  them,  it  was 
open  to  the  jury  to  find  that  defendant's 
train  was  being  moved  forward  toward 
a  trestle;  that  plaintiff's  horse  was  on 
the  track  between  the  engine  and  the 
trestle,  running,  in  apparent  fright  of  the 
train,  toward  the  trestle;  that  the  track 
along  which  the  horse  ran  was  on  an 
embankment  5  or  6  feet  iiigh,  the  sides 
of  which,  while  not  "precipitous,"  were 
yet  at  such  an  incline  as  that  a  horse, 
in  attempting  to  go  down  them,  would 
partially  slide;  that  the  train  was  from 
30  to  40  yards  behind  the  horse,  and  go- 
ing  faster   than     he     was— "gaining    on 
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him;"  that  the  engineer  was  aware  of 
the  situation,  but  did  not  seasonably  stop 
or  check  the  speed  of  the  train;  that, 
had  he  done  so,  the  horse  would  not 
have  continued  his  flight  onto  and  into 
the  trestle,  and  the  injury  to  the  animal 
would  have  been  averted.'  On  those 
facts  the  courts  -held  the  general  charge 
in  favor  of  the  defendant  properly  re- 
fused; that  the  engineer  owed  the  plain- 
tiff the  duty  of  stopping  the  train;  and 
that  'if  he  negligently  failed  to  discharge 
this  duty,  and  in  consequence  the  horse 
was  injured,  the  defendant  is  liable'.  Al- 
abama, etc.,  R.  Co.  V.  Hall,  133*  Ala.  362, 
32  So.  259,  260."  Nashville,  etc.,  R.  Co. 
V,  Garth,  179  Ala.  162,  59  So.  640,  642. 

§  226  (2)   Evidence  Rebutting  Presump- 
tion. 

Where  Accident  Inevitable.  —  If  a 
proper  lookout  was  kept,  and  the  animal, 
when  discovered,  was^  so  near  the  en- 
gine that  the  accident  could  not  be  pre- 
vented by  the  prompt  use  of  all  proper 
appliances,  the  presumption  of  negli- 
gence is  overcome.  Mobile  &  G.  R.  Co. 
V,  Caldwell,  93  Ala.  196,  3  So.  445. 

Insufficient  Evidence  to  Rebut  Pre- 
sumption.— Defendant  showed  that  three 
trains  passed  over  the  road  on  the  night 
in  question.  The  engineer  of  one  train 
testified  that  the  night  was  clear;  that 
his  headlight  would  reveal  an  object  for 
about  125  feet;  that  on  that  night  he 
knocked  two  mules  off  the  track;  that 
he  first  saw  them  when  they  were  about 
100  feet  in  front  of  the  engine;  that  the 
curve  was  about  175  feet  from  where  he 
struck  them;  that  he  was  keeping  a 
good  lookout;  that  he  applied  the  air 
brakes  and  sounded  the  cattle  alarm, 
but  did  not  have  time  to  reverse  the  en- 
gine; that  he  was  running  down  grade, 
with  steam  shut  off,  at  from  20  to  26 
miles  an  hour,  and  could  not  have 
stopped  the  train  in  less  than  200  yards. 
The  other  engineer  testified  to  striking 
a  mule  under  nearly  the  same  circum- 
stances, and  that  he  could  not  have 
stopped  his  train  in  less  than  half  a 
mile.  Held,  that  the  evidence  was  in- 
sufficient to  rebut  the  presumption  of 
negligence.  Birmingham  Mineral  ;  R. 
Co.  V,  Harris,  98-  Ala.  326,  13  So.  377. 

When   the   engineer   and   fireman   have 


testified  that  the  cattle  did  not  come 
within  the  radius  of  the  headlight  till 
too  close  to  allow  a  stoppage  of  the  en- 
gine, and  were  then  walking  obliquely 
towards  the  track,  on  level  ground,  but 
many  witnesses  testify  that  they  were 
killed  in  a  cut  500  yards  long,  that  the 
carcasses  were  found  three-fourths  of 
the  way  through  the  cut,  and  that  they 
had  apparently  run  some  200  yards  along 
and  by  the  track,  and  the  wounds  in- 
flicted were  in  the  rear,  a  flnding  that 
the  railroad  has  not  overcome  the  pre- 
sumption of  negligence  (Code  ld86t  §§ 
1144-1447)  is  justified.  Memphis  &  C. 
R.  Co.  V,  Davis  (Ala.),  14  So.  643. 

§  226  (4)  Signals  and  Lookouts,  Rate  of 
Speed. 

In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  the  alleged 
negligent  killing  of  stock,  where  it  is 
shown  that  the  place  where  the  stock 
was  killed  was  at  or  near  a  public  cross- 
ing, and  at  a  curve  crossed  by  a  public 
road,  where  the  engineer  could  not  see 
a  quarter  of  a  mile  ahead,  the  burden  of 
proof  is  upon  the  railroad  company  to 
show  that  the  engineer  blew  the  whistle 
or  rang  the  bell  at  least  one  quarter  of 
a  mile  before  reaching  said  public  cross- 
ing, or  that  he  approached  said  cross- 
ing at  a  rate  of  speed  which  would  en- 
able him  to  have  prevented  the  accident 
(Code,  §§  3440,  3443);  and,  in  the  ab- 
sence of  such  proof,  the  plaintiff  would 
be  entitled  to  recover.  Central  of  Geor- 
gia Ry.  Co.  V,  Wood,  29  So.  775,  129  Ala 
483. 

Where  stock  is  killed  at  a  lailroad 
crossing,  the  presumption  of  defendant's 
negligence  raised  by  Code,  §§  1699,  1700, 
requiring  the  whistle  to  be  blown  or  the 
bell  rung  on  approaching  crossings,  and 
placing  the  burden  of  proving  compli- 
ance with  such  requirements  on  the  rail- 
road company,  is  not  rebutted  until 
compliance  with  statutory  requirements 
is  shown,  or  it  is  shown  that  compliance 
was  impossible,  or  would  have  been  un- 
availing. Alabama  G.  S.  R.  Co.  v,  Mc- 
Alpine,  8  Ala.  73,  citeti  in  note  in  21  L. 
R.  A.  724. 

It  was  not  error  to  charge  the  jury 
"that,  after  it  was  shown  that  plaintiff's 
mules   were    killed    on    defendant's   rail- 
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road  by  a  moving  train,  the  burden  of 
proof  was  on  defendant  to  show  that  it 
was  not  negligent  in  respect  to  a  look- 
out/' Birmingham  Mineral  R.  Co.  v. 
Harris,  9d  Ala.  31^6,  13  So.  377. 


§  SS7. 


Admissibility  of  Evidence. 


Similar  Facts. — In  an  action  against  a 
railroad  for  the  killing  of  mules,  evi- 
dence that  a  horse  was  killed  at  the 
same  time  was  inadmissible.  Hoge  v. 
Southern  Ry.  Co.,  41  So.  426,  146  Ala. 
3S4. 

Other  Horses  in  Field  in  Which  Kill- 
ing Took  Place. — In  an  action  against  a 
railroad  company  for  negligently  killing 
a  horse,  where  it  appeared  that  there 
was  but  one  set  of  horse  tracks  on  the 
roadbed  near  the  place  of  the  accident, 
and  which  led  down  to  where  the  horse 
was  run  over  and  killed,  testimony  as  to 
whether  there  were  other  horses  in  the 
field  in  which  the  killing  took  place  was 
properly  excluded  as  immaterial.  Cen- 
tral of  Georgia  Ry.  Co.  v.  Edmondson. 
33  So.  480,  135  Ala.  336. 

Speed  of  Mules  m  Their  Lifetime.— In 
an  action  against  a  railroad  for  the  kill- 
ing of  mules,  evidence  as  to  their  speed 
in  their  lifetime  was  properly  excluded, 
and  if  an  inquiry  as  to  the  speed  of  the 
mules  in  running  was  proper  at  all,  it 
would  necessarily  be  limited  to  the  time 
bf  the  accident.  Hoge  v.  Southern  Ry. 
Co.,   41    So.   425,   146   Ala.   394. 

Show  Cars  on  Side  Track  of  Defend- 
ant's Main  Line. — Where,  in  an  action 
for  injuries  to  plaintiff's  horse  at  a  rail- 
road crossing  by  striking  his  foot  against 
a  protruding  spike  after  he  had  been 
frightened  by  the  approach  of  certain 
cars,  evidence  that  there  were  show  cars 
on  the  side  track  of  defendant's  mair* 
line  was  admissible  to  explain  the  con- 
ditions existing  near  the  place  at  the 
time  of  the  accident.  Louisville  &  N.  R. 
Co.  V.  Hubbard,  41  So.  814,  148  Ala.  46. 

Distance  Team  Standing  from  Curb- 
stone and   Track  When   Frightened. — In 

an  action  against  a  railway  company  for 
injuries  due  to  a  team  being  frightened 
by  a  train  passing  along  a  street  where 
the  team  was,  it  is  competent  to  show 
the  distance  the  team  was  standing 
from  the  curbstone  and  the  railroad 
track   at   the  time  it  became   frightened. 


Louisville   &  N.   R.   Co.   v.   Mertz.  Ibach 
&  Co.  (Ala.),  40  So.  60. 

Evidence  in  an  action  against  a  rul- 
way  company  for  injuries  due  to  a  tnis 
passing  along  a  street  frightening  t 
team  there,  showing  the  distances  be- 
tween the  curb  and  the  track  and  b^ 
tween  the  track  and  where  a  witnea 
testified  the  train  stood  at  the  time  d 
the  accident,  was  admissible  as  agaiasl 
the  objection  that  it  was  experimental 
Louisville  &  N.  R.  Co.  v.  Mertz,  lbs 
&  Co.  (Ala.),  40  So.  eo.  Sec  also,  Gr( 
V.  State,  96  Ala.  29,  11  So.  478;  Gocxii 
V,  State,  102  Ala.  87,  15  So.  571. 

Ability  to  Remember  Points  at  Whkl 
Signals  Were  Given. — In  an  actb 
against  a  railroad  company  for  killini 
live  stock  at  a  locality  not  at  or  nea 
any  depot  road  crossing,  town,  or  oth^ 
place  where  the  statute  requires  iM 
whistle  to  be  blown,  speed  reduced,  rtd 
the  inquiry  whether  or  not  the  enfl 
neer,  after  having  run  one  or  more  tri^ 
afterwards,  could  remember  at  whi 
points,  including  depots,  road  crossing 
and  towns  through  which  he  passed,  I 
blew  the  whistle,  rang  the  bell,  etc.,  i 
irrelevant.  Memphis  &  C  R.  Co.  r.  L] 
on,  62  Ala.  71. 

Contributory  Negligence.  —  Where, 
an  action  against  a  railway  company  f^ 
injuries  due  to  a  train  frightening  a  trai 
the  servants  in  charge  of  the  train  wei 
under  the  circumstances,  bound  to  i 
particular  acts  to  acquit  themseh*es 
negligence,  evidence  that  other  teas 
frightened  by  passing  trains  w^ere  ij 
injured,  and  that  it  was  customary  { 
hold  teams  when  trains  were  passing  { 
that  street,  was  inadmissible.  Looj 
villc  &  N.  R.  Co.  V.  Mertz,  Ibach  &  C 
(Ala.),  40  So.  60. 

Evidence  in  RebuttaL — In  an  acti 
against  a  railroad  company  for  the  n< 
ligent  killing  of  an  ox,  the  engineer  hi 
ing  testified  that  it  was  a  very  dM 
night,  there  was  no  error  in  the  admi 
sion  on  rebuttal  of  evidence  of  i 
moon's  phase  and  the  hour  at  which 
rose,  even  if  it  was  immateriaL  Mob 
&  B.  R.  Co.  V.  Ladd,  99  Ala.  287.  9  S 
169. 

The    accident    occurred    upon    a   cle 
dark  night,   defendant's  train    running 
a   speed   of   35   miles   per   hour,   and  i 
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locomotive  having  a  headlight  that 
would  not  permit  the  engineer  to  see 
obstructions  60  feet  distant,  within  which 
distance  the  animal  was  first  seen.  Held, 
that  testimony  that,  upon  one  occasion, 
the  engineer  of  this  company  blew  the 
whistle  at  witness,  while  walking  along 
the  track  at  least  300  yards  ahead  of  the 
train,  is  admissible  in  rebuttal,  as  bear- 
ing upon  defendant's  negligence  in  us- 
ing a  defective  headlight,  or  the  failure 
of  its  employees  to  keep  a  proper  look- 
out. Alabama  G.  S.  R.  Co.  v.  Moody, 
92  Ala.  279,  »  ^o.  238,  cited  in  note  in  39 
L.  R.  A.,  N.  S.,  272. 


§  M8. 


Sufficiency  of  Evidence. 


§  888  (1)  In  GeneraL 

Reasonably  Satisfy  the  Jury  Measure 
of  Proof  Required. — In  an  action  for 
negligently  killing  plaintiff's  cow  it  was 
only  necessary  for  paintiff  to  reasonably 
satisfy  the  jury  of  defendant's  negli- 
gence. Southern  Ry.  Co.  v.  Riddle,  28 
So.  422,  126  Ala.  244.  See  also,  Moore 
V.  Heineke,  119  Ala.  627,  24  So.  374;  Tor- 
rey  v.  Burney,  113  Ala.  496,  21  So.  348; 
Prince  v.  State,  100  Ala.  146,  14  So.  409. 

Evidence  Held  Sufficient.  —  Evidence, 
in  an  action  for  injury  to  a  mule  on  a 
railroad  track,  held  to  show  prima  facie 
that  the  mule  was  injured  by  defend- 
ant's locomotive.  O'Rear  v.  Manchester 
Lumber  Co.,  6  Ala.  App.  461,  60  So.  462. 

In  an  action  for  injuries  to  plaintiff's 
jack  by  being  struck  by  defendant's  train, 
evidence  held  to  warrant  a  finding  that 
defendant's  engineer  was  negligent  in  so 
operating  the  engine  as  to  strike  the  jack. 
Nashville,  etc..  Railway  v.  Bmgham,  182 
Ala.  640,  62  So.  111. 

Where,  in  an  action  for  killing  plain- 
tiff's mule,  plaintiff's  evidence  indicated 
that  the  mule  was  on  the  track  some  time 
before  being  knocked  off,  and  the  jury 
were  authorized  to  infer  that  the  mule 
was  seen  in  time  for  the  engineer  to  have 
stopiped  the  train  before  striking  him, 
th«re  was-  sufficient  pi  oof  of  negligence 
to  entitle  plaintiff  to  recover.  Western 
R.  of  Alabama  v.  Turner,  54  So.  527,  170 
Ala.  643. 

Evidence  Held  Insufficient. — In  an  ac- 
tion for  injuries  to  animals  frightened  by 
a  railroad  train,  evidence  held  insuffi- 
cient  to  establish  the  railroad  company's 
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negligence.    Nashville,  C.  &  St  Lw  Ry.  v. 
Garth,  179  Ala.  162,  59  So.  640. 

Evidence,  in  an  action  against  a  rail- 
way company  for  the  value  of  a  mule 
found  dead  on  its  tracks,  that  the  mule 
belonged  to  plaintiff,  what  its  value  was, 
and  that  it  was  found  dead  on  the  track 
near  a  mile  post,  was  insufficient  to  en- 
title plaintiff  to  recover;  evidence  that 
the  place  was  at  or  near  a  public  road 
crossing,  the  crossing  of  two  railroads, 
a  regular  station  or  stopping  place,  or 
in  a  village,  town,  or  city,  or  that  it  was 
within  a  quarter  of  a  mile  of  such  place, 
being  essential  under  the  express  terms 
of  Code  1896,  §§  3440-3443,  to  place  the 
burden  upon  defendant  of  disproving  neg- 
ligence. Alabama  Great  Southern  R.  Co. 
V.  Franklin,  44  So.  373,  151  Ala.  376.  See 
also,  Alabama,'  etc.,  R.  Co.  v,  Boyd,  124 
Ala.  525,  27  So.  408;  Western  Railway  V. 
McPherson,  146  Ala.  427,  40  So.  934. 

§  888  (8)  Signals  and  Lookouts  and  Pre- 
cautions as  to  Animals  Seen  on' or 
Near  Track. 

In  an  action  against  a  railroad  for  the 
killing  of  an  animal,  evidence  held  to 
sustain  a  finding  that  there  was  negligence 
in  failing  to  give  the  signals  required  by 
Code  1907,  §  5473,  and  that  there  was  a 
causal  connection  between  the  negligence 
and  the  injury.  Western  R.  of  Alabama 
V.  Moore,  53  So.  744,  159  Ala.  284.  See 
also,  Central,  etc.,  R.  Co.  v.  Simons,  161 
Ala.  337,  50  So.  50. 

In  an  action  against  a  railroad  company 
for  a  mare  and  colt  killed  by  an  engine, 
plaintiff  contended  that  they  could  have 
been  seen  on  the  track  in  time  to  have 
stopped  the  engine  before i  striking  them; 
and  a  witness  testified  to  tracks  between 
the  rails  some  distance  from  the  point 
where  they  were  killed,  which  appeared 
to  be  made  by  a  mare  and  colt.  Held, 
that  while  the  evidence  was  important 
for  plaintiff,  he  was  not  required  to  prove 
that  the  tracks  were  made  by  the  animals 
at  the  time  they  were  killed.  Louisville 
&  N.  R.  Co.  V.  Brinckerhoff,  24  So.  892, 
119  Ala.  606. 

In  an  action  for  negligently  killing 
plaintiff's  stock,  the  railroad  company 
proved  that  there  was  a  heavy  fog  over 
the  track  at  the  point  where  the  injury 
occurred,    which    prevented  the    engineer 
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from  seeing  the  track  for  more  than  40 
yards  in  front  of  the  engine.  The  evi- 
dence also  showed  that  on  an  ordinary 
night  the  engineer  could  see  the  track  100 
yards  in  front  of  the  engine,  by  the  aid 
of  the  headlight.  Held,  in  the  absence  of 
evidence  that,  at  the  rate  the  train  was 
going,  it  could  have  been  stopped  within 
the  100  yards,  this  does  not,  independent 
of  the  fog,  show  that  the  railroad  com- 
pany was  not  negligent.  Alabama  Mid- 
land R.  Co.  V.  McGill,  25  So.  731,  121  Ala. 
S30. 

In  a  suit  against  a  railroad  company 
for  negligently  killing  plaintiifs  mules, 
defendant's  engineer  testified  that  the  im- 
mediate locality  of  the  accident  was  en- 
veloped in  a  dense  fog,  so  that  it  was  im- 
possible to  see  the  mules  in  time  to  avoid 
killing  them,  and  that  the  fog  arose  from 
the  bed  of  a  creek,  extended  across  the 
track,  and  was  about  100  feet  thick.  Held, 
that  this  testimony  was  not  inconsistent 
with  testimony  that  the  night  was  clear 
and  starlight,  and  that  there  was  no  fog 
at  a  point  three-quarters  of  a  mile  from 
the  place  of  the  accident,  and  that  the 
fireman  on  the  same  train  with  the  engi- 
neer testified  that  he  could  "not  say  there 
was  any  fog  that  night."  Central  Rail- 
road &  Banking  Co.  v.  Ingram,  95  Ala. 
152,   10   So.   516. 

In  an  action  for  killing  plaintiff's  mules, 
defendant  railroad  company's  engineer 
and  fireman  testified  that  on  the  night  of 
the  accident  a  mist  on  the  headlight  ob- 
scured the  glass;  that  they  saw  the  mules 
as  soon  as  it  was  possible  to  discover 
them,  and  immediately  reversed  the  en- 
gine, but  the  collision  occurred  before 
they  could  apply  the  brakes;  that  the  train 
was  running  on  a  down  grade,  at  the  rate 
of  10  miles  per  hour,  and  that  smoke 
from  a  coke  oven  obscured  the  track. 
Two  passengers  testified  that  the  train 
was  running  20  miles  per  hour;  that  the 
rain  had  ceased;  that,  if  the  engine  had 
been  reversed,  they  would  have  felt  a 
sensation,  and  that  they  felt  no  sensation 
until  the  collision.  Held,  that  a  judgment 
for  defendant  was  not  error.  Hilliker- 
Krebs  Bldg.  &  Mfg.  Co.  v,  Birmingham 
Railway  &  Electric  Co.,  100  Ala.  424,  14 
So.  200,  cited  in  notes  in  9  L.  R.  A.,  N. 
S.,  348,  39  L.  R.  A.,  N.  S.,  981. 

Plaintiff's  mules  were  killed  at  or  near 


a  public  road  crossing.  Defendant's  en- 
gineer testified  that  when  he  first  saw  the 
mules  they  were  feeding  about  5  feet 
from  the  track.  Later  he  testified  they 
were  standing  about  50  feet  from  the 
track,  and  ran  directly  towards  the  track, 
both  jumping  on  it.  Later  he  testified 
that  the  mules  threw  up  their  heads, 
made  for  the  railroad,  and  jumped  on  the 
track,  running  along  in  front  of  the  en- 
gine, and  not  along  the  side  of  the  track. 
Other  evidence  tended  to  show  that  the 
mules  ran  along  the  side  of  the  track 
250  or  300  yards  before  they  attempted 
to  cross,  and  were  killed  just  as  they 
jumped  on  the  track.  The  track  was 
straight  and  unobstructed  for  a  mile  or 
more  from  where  the  animals  were  killed. 
The  train  was  running  from  40  to  50  miles 
an  hour,  and  the  mules  might  have  been 
seen  for  half  a  mile.  Held,  in  an  action 
against  the  railroad  for  the  killing,  that 
the  evidence  was  sufficient  to  justify 
a  finding  for  plaintiff.  Southern  R.  Co. 
V.  Reaves,  29  S6.  594,  129  Ala.  457. 

Damages. 


Measure  in  GeneraL — In  an  action  for 
injuries  to  colts  by  defendant's  train, 
where  there  was  no  evidence  showing  in- 
tentional or  wanton  injury,  plaintiff's 
measure  of  damages  was  the  actual  dam- 
ages sustained,  and  a  charge  to  that  ef- 
fect should  have  been  given.  Nashville,  C. 
&  St  L.  R.  V.  Garth,  46  So.  583,  155  Ala, 
311. 

In  an  action  against  the  railroad  com- 
pany for  the  killing  of  cattle,  a  charge 
that  the  value  of  the  animals  killed  was 
not  to  be  determined  by  the  purpose  for 
which  they  were  used,  but  by  the  rea- 
sonable market  value  of  the  animals,  was 
properly  refused  as  misleading,  in  view 
of  evidence  that  the  cows  were  milk  and 
butter  producers  and  were  used  for  that 
purpose  alone.  Western  Railway  v.  Stone, 
145  Ala.  663,  39  So.  723. 

Evidence  Admissible  on  Market 
Value. — In  an  action  against  a  railroad 
for  killing  cows  used  only  as  milk  and 
butter  producers  in  the  prosecution  of 
a  dairy  business,  evidence  of  the  yield 
of  milk  and  butter  by  the  cows  killed  is 
admissible  on  the  issue  of  the  market 
value  of  the  animals.  Western  Railway 
V,  Stone,  145  Ala.  663,'  39  So.  723. 
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Interest. — In  an  action  against  a  rail- 
road company  for  damages  on  account  of 
cattle  killed,  interest  should  be  allowed 
on  the  amount  of  damages  from  the 
time  the  injury  was  done.  Georgia  Pac. 
R.  Co.  V.  Fullerton,  79  Ala.  298,  cited  in 
note  in  28  L.  R.  A.,  N.  S.,  68. 

Value  d£  Carcass.  —  The  measure 
of  damages  in  an  action  against  a  rail- 
road company  for  cattle  killed  is  the  dif- 
ference in  value  between  the  living  ani- 
mal and  the  dead  carcass.  Georgia  Pac. 
R.  Co.  V.  Fullerton.  79  Ala.  298. 


§  880. 


Questions  for  Jury. 


§  880  (1)  In  General. 

In  an  action  against  a  railroad  com- 
pany for  killing  stock  on  the  track,  evi- 
dence held  to  require  submission  of  the 
question  of  the  railroad  company's  negli- 
gence to  the  jury.  Central  of  Georgia 
R.  Co.  V.  Sport,  37  So.  344,  141  Ala.  3ft9; 
Southern  R.  Co.  v,  Pogue,  40  So.  565,  145 
Ala.  444;  Hoge  v.  Southern  R.  Co.,  41  So. 
425,  146  Ala.  384;  Central,  etc.,  R.  Co. 
V.  Larkins,  142  Ala.  375,  37  So.  660;  Mo- 
bile, etc.,  R.  Co.  V.  Davis,  1  Ala.  App.  338, 
55  So.  1020;  Wells  v.  Louisville,  etc.,  R. 
Co.,  5  Ala.  579,  59  So.  343;  Haardt  v.  Cen- 
tral, etc.,  R.  Co.,  152  Ala.  193,  44  So. 
547. 

In  an  action  against  a  railroad  com- 
pany for  the  negligent  killing  of  a  mare 
and  colt,  "where  the  evidence  shows  that 
the  circumstances  attending  the  killing  of 
one  were  not  necessarily  the  same  as  those 
attending  the  killing  of  the  other,  it  was 
error  to  instruct  for  defendant  on  dis- 
proof of  negligence  as  to  the  mare. 
Louisville*  &  N.  R.  Co.  v.  Brinckerhoff, 
24  So.   892,  119  Ala.  606. 

Where  the  evidence  is  conflicting  as  to 
whether  an  engineer  was  free  from  negli- 
gence in  killing  animals  on  the  track,  re- 
fusing to  direct  a  verdict  for  defendant 
is  proper.  Central  of  Georgia  R.  Co.  v. 
Larkins,  37  So.  660,  142  Ala.  375;  South- 
ern R.  Co.  V,  Hobson,  4  Ala.  App.  408, 
58  So.  751;  Birmingham  R.,  etc.,  Co.  v, 
Enslen,  144  Ala.  343,  39  So.  74;  Alabama, 
etc.,  R.  Co.  V.  Hall,  133  Ala.  362,  32  So. 
259. 

Where,  in  an  action  for  negligently  kill- 
ing plaintiffs  cow,  defendant  contended 
that  the  accident  occurred  at  the  elbow 
of  a  curve,  where  the  cow  could  not  be 


seen  until  too  late  to  avert  the  injury,  and; 
plaintiff  contended  that  it  occurred  100 
yards  above  the  curve,  and  the  evidence 
was  conflicting,  it  was  proper  to  refuse 
a  peremptory  instruction  for  defendant, 
Southern  R.  Co.  v.  Riddle,  28  So.  422,  126 
Ala.  244. 

In  an  action  for  a  colt  killed  by  defend- 
ant's train  in  the  night,  plaintiff  testified 
that  there  were  hoof  prints  along  the  cen* 
ter  of  the  track  for  130  yards,  which 
showed  that  the  colt  had  run  along  the 
track  before  being  struck.  The  engineer 
testified  that,  when  he  first  saw  the  colt, 
it  was  within  30  feet  of  the  train,  and  at- 
tempting to  climb  the  embankment. 
Held,  that  a  general  charge  for  defend- 
ant was  properly  refused.  Louisville  & 
N.  R.  Co.  V.  Davis,  103  Ala.  661,  16  So. 
10,  cited  in  note  in  39  L.  R.  A.,  N.  S.,  978. 

Presentation  of  Claim  for  Damages>-^ 

Evidence  of  presentation  of  a  claim  for 
damages  to  a  railroad  company's  agent, 
who  promised  to  forward  it,  and  who  had 
previously  received  similar  claims  and 
paid  them,  is  sufficient  to  go  to  the  jury 
on  the  question  of  proper  presentation, 
though  the  agent  had  in  fact  no  such  au- 
thority. Alabama  Great  Southern  R.  Co. 
V.  Roebuck,  76  Ala.  277. 

Whether  Cattle  Guard  Inviting  to  Class 
of  Animals  Sought  to  Be  Restrained. — In 
an  action  against  a  railroad  for  injuries 
to  an  animal  which  went  upon  a  danger- 
ous cattle  gruard,  the  question  whether 
the  guard  was  inviting  to  the  class  of 
animals  sought  to  be  restrained  must  nec- 
essarily and  generally  be  a  question  for 
the  jury.  Carrollton  Short  Line  R.  Co. 
r.  Lipsey,  43  So.  836,  150  Ala.  570. 

§  880  (8)  Cause  of  Injury  in  GeneraL 

In  an  action  against  a  railroad  for  the 
killing  of  a  horse,  held  a  question  for  the 
jury  whether  defendant's  train  did  the 
killing.  Birmingham  Belt  R.  Co.  v.  Nor- 
ris,  50  So.  91,  161  Ala.  315;  Nashville,  etc.. 
Railway  v.  Bingham,  182  Ala.  640,  62 
So.  111. 

In  an  action  against  a  railroad  for  kill- 
ing plaintiff's  mule,  where,  though  defend- 
ant's engineer  denied  that  his  train  was 
the  one  that  struck  the  mule,  the  jury 
could  have  inferred  that  the  mule  was  in- 
jured by  some  other  train,  as  the  proof 
did  not  show  that  no  other  train  passed 
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between  the  time  the  mule  was  turned  in 
and  was  discovered,  the  genera]  charge 
for  defendant  was  properly  refused. 
Southern  R.  Co.  v,  Penney,  51  So.  392, 
164  Ala.  188. 

An  animal  was  found  near  defendant's 
track,  with  bruises  on  side  and  head, 
from  which  ^t  died.  No  bones  were 
broken,  but  the  hair  was  knocked  off. 
There  was  no  evidence  that  it  was  other- 
wise injured  than  by  defendant's  train. 
Shortly  after  a  special  train  passed,  a  wit- 
ness found  the  animal  about  the  place 
where  he  heard  two  blasts  of  the  whistle 
of  the  passing  train.  Held,  that  a  motion 
to  exclude  plaintiff's  testimony,  as  being 
insufficient  to  connect  defendant  with  the 
killing,  was  properly  overruled,  as  it  pre- 
sented a  question  for  the  jury.  Louisville 
ft  N.  R.  Co.  V,  Lancaster,  25  So.  733,  121 
Ala.  471. 

§  8S0  (8)  Signals  and  Lookouts  and  Pre- 
cautions as  to  Animals  Seen  on  or 
Near  Track. 

Lookout. — Whether  an  engineer  was 
negligent  or  not  in  keeping  a  lookout  for 
obstructions  on  the  track  is  a  question 
for  the  jury.  East  Tennessee,  V.  &  G. 
R.  Co.  V.  Bayliss,  74  Ala.  150;  Central, 
etc.,  R.  Co.  V.  Thomas,  1  Ala.  App.  267, 
55  So.  443. 

Precautions  as  to  Animals  in  General. 
— In  an  action  for  killing  an  animal  on 
a  railroad  track  which  was  straight  in 
each  direction  for  many  yards,  it  was  not 
error  to  refuse  an  affirmative  charge  for 
defendant.  Southern  R.  Co.  v.  Posten,  131 
Ala.  671,  31  So.  21,  cited  in  note  in  12  L. 
R.  A.,  N.  S.,  572;  Alabama,  etc.,  R.  Co. 
V.  Boyd,  124  Ala.  525,  27  So.  408;  Haardt 
V.  Central,  etc.,  R.  Co.,  152  Ala.  193,  44 
Sa  547;  Central,  etc.,  R.  Co.  v.  Main,  143 
Ala.   149,  42  So.   108. 

Where  the  evidence  in  an  action  for 
the  killing  of  a  cow  on  defendant's  road 
showed  that  the  track  east  of  where  the 
cow  was  found  was  straight  for  at  least 
a  quarter  of  a  mile,  and  that  there  was 
a  curve  about  200  yards  west  of  that 
point,  the  general  charge  for  defendant 
was  properly  refused,  as  the  jury  might 
have  found  that  the  engineer,  by  the  ex- 
ercise of  due  diligence,  might  have  seen 
the  cow  in  time  to  avoid  killing  her. 
Kansas  City,  M.  &  B.  R.  Co.  v.  Childers, 
32  So.  717,  132  Ala.  611. 


In  an  action  against  a  railroad  com- 
pany for  killing  a  mule,  plaintiffs  evi- 
dence tended  to  show  that  the  mule  came 
upon  the  track  from  the  west  side  abod 
75  yards  from  the  place  where  it  waj 
killed,  and,  without  leaving  the  track  li 
all,  ran  that  distance  ahead  of  the  engine 
There  were  no  obstructions  on  that  sid* 
to  cut  oflF  the  engineer's  view.  Defend 
ant's  evidence  tended  to  show  that 
mule  came  from  the  east  side,  wbe 
there  were  obstructions,  and  that  it  fi 
ran  across  the  track,  and  then  came  bad 
upon  it  just  ahead  of  the  engine,  aa 
ran  but  a  very  short  distance  before  i 
was  killed.  Held,  that  as  there  was  ev 
dence  from  which  the  jury  could  ba 
drawn  an  inference  of  negligence  on 
part  of  the  defendant,  the  general  chir^ 
in  its  favor  should  not  have  been  givd 
East  Tennessee,  V.  &  G.  R.  Co.  r.  Bs 
ker,  94  Ala.  632,  10  So.  211;  Westei 
Railway  v.  Lazarus,  88  Ala,  453,  6  S 
877. 

The  body  of  a  cow  was  found  iO  id 
from  the  line  of  the  railroad.  Defe« 
ant's  engineer  testified  that,  when  I 
first  discovered  her,  she  "was  25  yar 
ahead  of  hiih;  that  he  maintained  a  sKa 
lookout,  and  used  all  efforts  to  av< 
killing  her.  Another  witness  for  defei 
ant  testified  that  the  cow  could  have  W 
seen  for  half  a  mile.  Held,  that  a  char 
to  find  for  defendant  if  the  jury  belif^ 
the  evidence  was  properly  refused.  U 
isville  &  N.  R.  Co.  v.  Gentry,  103  A 
635,   16   So.   9. 

"What  is  said  in  Savannah,  etc.,  R  ( 
V.  Jarvis,  95  Ala.  149,  10  So.  323,  to  \ 
effect,  that  the  sufficiency  of  the  evidei 
to  overcome  plaintifTs  prima  facie  c- 
and  to  rebut  the  presumption  of  nei 
gence  on  the  part  of  the  railroad  c« 
pany,  is  a  question  of  fact  for  the 
termination  of  the  jury,  and  that  il^e  2 
eral  charge  in  favor  of  the  detent 
can  not  in  such  a  case  be  given,  i* 
erroneous  statement,  contrary  to 
current  of  our  decisions  on  the  que^t 
and  to  that  extent  is  overruled.  Crti 
R.,  etc.,  Co.  V.  Ingram,  95  Ala.  152 
So.  516;  Memphis,  etc.,  R.  Co.  i .  I> 
(Ala.),  14  So.  643."  Louisville,  etc, 
Co.  V.  Gentry,  103  Ala.  635,   16  So     •*. 

In  an  action  against  a  railroad  c 
pany  for  the  killing  of  stock   by    a    N 
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motive,  none  of  plaintiffs'  witnesses  tes- 
tified that  they  saw  the  killing,  but  they 
testified  that  it  occurred  at  a  place  on 
the  track,  the  view  of  which  was  unob- 
structed for  280  steps  in  the  direction 
from  which  the  train  came;  and  defend- 
ant's engineer  testified  that  the  train  was 
running  at  the  usual  speed,  and  that  the 
animals  ran  on  the  track  immediately  in 
front  of  the  engine,  and  that  he  tried 
but  could  not  stop  the  train  before  strik- 
ing them.  Held,  that  there  was  no  con- 
flict in  the  evidence,  and  that  an  affirma- 
tive charge  for  defendant  was  proper. 
Anderson  v.  Birmingham  Mineral  R.  Co., 
109  Ala.   128,   19  So.   519. 

In  an  action  for  the  killing  of  a  cow 
by  a  train,  where  the  plaintiff  made  out 
a  prima  facie  case,  testimony  that  the 
train  and  engine  were  thoroughly  equipped 
with  the  latest  appliances  for  stop- 
ping a  train;  that  it  had  a  first-class 
headlight,  which  was  burning  when  the 
engine  struck  the  cow;  that  all  parts  were 
in  good  running  order;  that  the  engineer 
kept  a  steady  lookout,  and  that  the  cow 
approached  the  track  suddenly  from  the 
north  side  and  was  within  10  feet  of  the 
track,  and  75  or  80  yards,  from  the  en- 
gine when  he  discovered  it  approaching; 
that  he  blew  the  cattle  alarm,  put  on 
the  air  brakes,  reversed  his  engine,  did 
everything  he  could  to  stop  the  train; 
and  that  the  train  could  not  have  been 
stopped  with  safety  to  the  passengers  in 
a  less  distance  than  300  yards — was  not 
sufficient  to  warrant  an  affirmative  charge 
in  favor  of  the  defendant.  Central  of 
Georgia  R.  Co.  v.  Turner,  40  So.  355,  145 
Ala.  441;  Louisville,  etc.,  R.  Co.  v,  Coch- 
ran, 105  Ala.  354,  16  So.  797. 

Failure  to  Take  Precautions  after  Dis- 
covery of  Animal. — Evidence  in  an  ac- 
tion against  a  railway  company  for  inju- 
ries due  to  a  train  frightening  a  team 
examined,  and  held,  that  the  question 
whether  the  servants  in  charge  of  the 
train  could  have  averted  the  injury  by 
acting  promptly  on  discovering  the  dan- 
ger was  for  the  jury.  Louisville  &  N.  R. 
Co.  V.  Mertz,  Ibach  &  Co.  (Ala.),  40  So. 
fiO;  Kansas  City,  etc.,  R.  Co.  v,  Watson, 
91  Ala.  483,  8  So.  793;  Mobile,  etc.,  R. 
Co.  V.  Ladd,  9e  Ala.  287,  9   So.  169. 

Defandant's  freight  train  came  in 
sight   of   plaintiff  and   his   team   on    the 


track  when  the  train  was  500  or  600  ff;e,t 
away,  and  running,  heavily  loaded,  dowp 
grade  at  a  speed  of  20  miles  per  hour. 
Defendant's  engineer  testified  that  he  did 
all  a  skillful  engitieer  could  do  to  ^jp- 
vent  the  accident,  but  that  it  was  not 
possible  to  stop  the  train.  Held,  that  as 
the  circumstances  of  the  accident  might 
have  afforded  ground  for  an  inferenqe 
opposed  to  the  testimony  of  the  en^ir 
neer,  the  question  of  negligence  was 
properly  submitted  to  the  jury.  Kansas 
City,  M.  &  B.  R.  Co.  v,  Wagand,  32  So. 
744,   134   Ala.   368. 

Whether  Cattle  Came  on  Track  Sud- 
denly.— It  is  for  the  jury  to  determine 
whether  cattle  killed  on  the  track  came 
on  it  so  suddenly,  and  so  near .  to  the 
engine,  that  the  trainmen  could  not,  by 
reasonable  care,  prevent  the  injury. 
Louisville  &  N.  R.  Co.  v.  Rice,  101  Ala. 
676,  14   So.   639. 

Sufficiency  of  Engineer's  Excuse  for 
Failure  to  Sound  Cattle  Alarm. — Where 
an  engineer  claimed  that  when  he  saw 
an  animal  on  the  track,  after  keeping  a 
proper  lookout,  he  signaled  for  brakes, 
and  did  not  sound  the  cattle  alarm  be- 
cause he » could  not  do  so  at  the  same 
time,  the  sufficiency  of  his  excuse  for  nqt 
sounding  the  cattle  alarm  was  for  the 
jury.  Mobile  &  G.  R.  Co.  v.  Caldwell, 
83  Ala.  196,  3  So.  445,  cited  in  note  in 
24  L.   R.  A.,  N.   S.,  858. 

Failure  to  Check  or  Slacken  Speed.-^ 
In  an  action  against  a  railroad  company 
for  damages  to  plaintiff's  wagon  and 
mules  by  defendant's  cars,  whether  de- 
fendant was  guilty  of  negligence  in  fail- 
ing to  check  or  stop  the  train  after  the 
operatives  thereof  discovered  that  the 
mules  were  frightened,  and  before  the 
mules  backed  the  wagon  against  the  train 
and  caused  the  injury,  was  for  the  jury. 
Louisville  &  N.  R.  Co.  v.  Mertz,  Ibach 
&  Co.,  43  So.  7,*  149  Ala.  561;  S.  C,  40 
So.    60. 

In  an  action  against  a  railroad  for  in- 
juries to  a  horse,  there  was  evidence  that 
defendant's  train  was  moving  towards 
a  trestle;  that  the  horse  wais  running 
along  the  track  towards  the  trestle,  in 
apparent  fright  of  the  train;  that  the 
track  was  on  an  embankment  5  or  6  feet 
high;   that  the  train  was  from  30  to  50 
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yards  behind  the  horse,  and  gaining  on 
htm;  that  the  engineer  was  aware  of  the 
shuation,  but  did  not  seasonably  stop  or 
check  the  train;  that,  had  he  done  so, 
the  horse  would  not  have  continued  his 
flight  oi]^to  and  into  the  trestle,  and  the 
injury  would  have  been  averted.  Held 
not  error  to  refuse  defendant's  request 
for  the  general  affirmative  charge.  Ala- 
bama G.  S.  R.  Co.  V.  Hall,  32  So.  269, 
130   Ala.   362. 

Defendant's  request  for  the  general  af- 
firmative charge  is  properly  denied, 
though  the  engineer  in  charge  of  the 
train  which  killed  plaintiff's  ox  stated 
that  the  engine  and  train  were  provided 
with  all  modern  appliances  for  stopping 
trains,  and  that,  when  the  ox  ran  on  the 
track,  proper  signals  were  given  and  the 
brakes  applied;  a  witness  for  plaintiff 
testifying  that  the  train  was  100  or  150 
yards  from  the  ox  when  the  whistle 
blew,  and  that  the  ox  was  then  standing 
still,  .and ^.the,  speed  of  the  train  was  never 
checked.  Chattanooga  S.  R.  Co.  v.  Dan- 
iel,   25    So.    197,    122    Ala.    362. 

Failure  to  Keverse  Engine. — In  an  ac- 
tion against  a  railroad  company  to  re- 
cover damages  for  the  alleged^  negligent 
killing  of  a  cow,  where  it  is  shown  that 
the  cow  came  suddenly  upon  the  track, 
and  that  although,  after  the  engineer  saw 
the  cow  in  a  perilous  position,  he  had 
time  to  sound  the  cattle  alarm  and  to 
put  on  the  brakes  and  reverse  the  en- 
gine, he  did  not  reverse  the  engine,  but 
only  sounded  the  cattle  alarm  and  put  on 
the  brakes,  and  it  was  further  shown 
that  at  the  time  the  cow  was  struck  she 
was  nearly  across  the  track,  the  failure 
of  the  engineer  to  reverse  the  engine  is 
sufficient  to  authorize  the  jury  to  find  that 
the  speed  of  the  train  might  have  been  so 
reduced  as  to  avoid  the  killing;  and, 
therefore,  upon  such  evidence  it  was  ^a 
question  for  the  jury  to  determine 
whether  or  not  the  defendant's  servants 
were  guilty  of  negligence  in  failing  to 
reverse  the  engine,  and  hence  the  gen- 
eral affirmative  charge  requested  by  the 
defendant  was  properly  refused.  South- 
ern Ry.  Co.  V,  Shirley,  29  So. '687,  128 
Ala.   595. 

§  tSO  (4)  Rate  of  Speed. 

Generally    the    question    whether    run- 


ning a  train  at  a  certain  rate  of  speed 
was  negligence  is  for  the  jury.  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Bayliss,  74 
Ala.   150. 

§  880  (5)  Contributory  Negligence. 

A  driver  of  a  team,  leaving  the  lines 
and  remaining  within  three  or  four  feet 
of  the  heads  of  the  team,  is  not,  as  a  mat- 
ter of  law  negligent  in  the  management 
of  the  team,  so  as  to  preclude  recovery 
for  injury  caused  by  a  passing  train 
frightening  the  team.  Louisville  &  N. 
R.  Co.  V.  Mertz,  Ibach  &  Co.  (Ala.),  40 
So.  60. 

In  an  action  against  a  railroad  com- 
pany for  injuries  to  plaintiffs  mule  and 
va^un  at  a  crossing,  it  appeared  that  the 
track  in  the  direction  from  which  the 
engine  came  was  hidden  by  a  building,  but 
that  there  was  an  open  space  of  12  feet 
between  it  and  the  track;  that  plaintiff 
did  not  stop  and  listen,  but,  when  the 
engine  was  within  30  feet,  drove  directly 
upon  the  track.  Some  witnesses  testified 
that  the  mule  was  in  a  quick  walk,  others 
that  he  was  trotting,  and  the  engineer  and 
fireman  testified  that  they  used  all  means 
to  stop  when  they  saw  the  danger.  The 
evidence  was  conflicting  as  to  whether 
there  was  a  headlight  on  the  engine,  as  to 
its  speed,  and  whether  signals  were  given. 
Held,  that  the  court  properly  refused  to 
direct  a  verdict  for  defendant.  Highland 
Ave.  &  B.  R.  Co.  v.  Sampson,  91  Ala.  560, 
8  So.  778. 

§  880  (6)  Proximate  Cause  of  Injury. 

Notwithstanding  an  engineer  may  have 
been  negligent  in  failing  to  reverse  the 
engine  or  apply  the  emergency  brakes, 
and  though  he  admits  that  he  could  have 
stopped  his  train  sooner,  had  he  reversed 
the  engine  or  applied  the  brakes,  yet  it 
does  not  follow,  as  a  matter  of  law,  that 
the  killing  of  a  cow  on  the  track  was  the 
proximate  result  of  his  failure  to  so  re- 
verse  the  engine  or  apply  the  brakes,  or 
that  if  the  train  had  been  stopped  sooner 
the  killing  would  have  been  averted.  Cen- 
tral of  Georgia  R.  'Co.  v.  Simons,  50  So. 
50,  161  Ala.  337.  See  also.  Southern  R. 
Co.  V,  Reaves,  129  Ala.  457,  29  So.  594; 
Choate  v.  Southern  R.  Co.,  119  Ala.  611. 
24  So.  373;  Central,  etc.,  R.  Co.  v.  Stark, 
128  Ala.  365,  28  So.  4U. 
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§  SSI.  — ^  Inttnictions. 

§  SSI  (1)  Fonn  and  Sufficiency  in  General. 

Argumentative  and  Misleading   Charge. 

— In  an  action  for  injuries  to  colts  by  de- 
fendant's train,  a  requested  charge  that  the 
question  for  the  jury  to  decide  was  not 
alone  whether  the  stock  was  killed  and  in- 
jured by  defendant,  but  before  the  jury 
could  find  for  plaintifF  they  must  be  rea- 
sonably satisfied  from  the  evidence  that 
the  killing  and  injury  was  caused  by  de- 
fendant's negligence,  and  the  burden  of 
proving  such  negligence  was  not  on  plain- 
tiff, and  was  not  to  be  presumed  from  the 
fact  of  the  injury,  was  argumentative  and 
misleading,  and  was  properly  refused. 
Vashville,  C.  &  St.  L.  Ry.  v.  Garth,  46  So. 
583,  155  Ala.  311. 

In  an  action  against  a  railroad  company 
for  killing  plaintifTs  horse,  a  charge  that 
if  the  train  crew  in  handling  the  hand  car 
stopped  the  car,  a  distance  of  100  yards 
from  where  the  horse  ran  into  defendant's 
trestle,  and  no  other  means  were  used  to 
frighten  the  horse,  their  verdict  should  be 
for  defendant,  was  properly  refused  as 
misleading.  Southern  R.  Co.  v.  Hobson, 
4  Ala.  App.  408,  58  So.  751. 

Invading  Province  of  Jury. — ^Where  the 
evidence  in  an  action  to  recover  for  horses 
killed  by  the  cars  of  the  defendant  rail- 
road company  tended  to  show  that  the 
engineer  in  charge  of  the  train  at  the  time 
of  the  accident  neglected  to  comply  with 
the  requirements  of  the  statutes,  as  to 
blowing  the  whistle,  ringing  the  bell,  or 
reversing  the  engine,  a  charge  to  the  jury 
that,  if  they  believe  the  evidence,  they 
must  find  for  the  plaintiff,  held  erroneous, 
as  an  invasion  of  the  province  of  the  jury, 
who  alone  could  infer  from  the  evidence 
that  the  damage  was  caused  by  the  en- 
gineer's neglect  of  duty.  Memphis  &  C. 
R.  Co.  V.  Bibb,  37  Ala.  699,  cited  in  note  in 

Where  the  distance  to  which  the  light 
was  thrown  by  the  headlight,  which  was 
in  proper  order  and  of  the  best  kind  in 
use,  is  not  shown,  but  only  that  the  en- 
gineer could  not  perceive  by  its  light,  at 
SO  yards'  distance,  a  young  mule  of  the 
color  of  the  earth  about  a  culvert  in  which 
it  was  fastened,  and  could  not  stop  in  40 
yards*  distance,  and  there  is  no  evidence 
■as  to  how  much  of  the  mule  was  above 
the  track,  it  is  error  to  charge  the  jury 


that  it  was  negligence  to  run  the  train  at 
a  rate  of  speed  at  which  the  engineer  could 
not  stop  before  reaching  the  mule  after 
seeing  it  was  on  the  track.  Whether  or  not 
this  was  negligence  was  a  question  for  the 
jury,  in  view  of  all  the  facts,  under  ap- 
propriate instructions  from  the  court. 
Memphis  &  C.  R.  Co.  v.  Lyon,  62  Ala.  71. 
A  charge  which  asserts  that,  if  plain- 
tiffs claim  was  presented  in  writing,  with- 
in six  months  after  it  accrued,  to  a  named 
agent  of  the  railroad  company,  "who  was 
on  the  defendant's  train,  and  was  often 
known  to  settle  »uch  claims,"  &c.,  the 
words  quoted  not  being  stated  hypothe- 
tically,  is  an  invasion  of  the  province  of 
the  jury.  Alabama,  etc.,  R.  Co.  v.  Roe^ 
buck,  76  Ala.  277. 

Charge  Assuming  Fact— Under  the  stat- 
ute (Code  of  1876,  §  1699),  no  duty  is  im- 
posed on  the  engineer  in  charge  of  a  loco- 
motive running  on  a  railroad  to  blow  the 
whistle  or  ring  the  bell  until  the  locomo-» 
tive  comes  within  one-fourth  of  a  mile 
of  a  road-crossing  or  regular  depot  or 
stopping  place;  and  hence,  2^  charge,  given 
at  the  request  of  a  plaintiff  in  an  action 
against  a  railroad  company  for  damages 
to  stock;  which  assumes  the  existence 
of  such  duty  at  a  time  when  the  statute 
does  not  require  its  observance,  is  errone- 
ous. Alabama,  etc.,  R.  Co.  v.  McAlpine  & 
Co.,  71  Ala.  545. 

Negligence  Proximate  Cause  of  Injury. 

— In  an  action  against  a  railroad  for  kill- 
ing stock,  it  was  error  to  instruct  that  "if 
the  plaintiff  has  proven  *  *  *  to  your  rea- 
sonable satisfaction  the  injury  to  the  stock 
by  defendant,  its  value,  and  that  it  was 
plaintiffs  stock,  plaintiff  has  made  out 
his  case,  and  the  defendant,  to  excuse  it- 
self, mu9t  show  by  a  preponderance  of 
the  evidence  to  your  reasonable  satisfac- 
tion that  it  was  guilty  of  no  negligence 
proximately  contributing  to  the  injury." 
Louisville,  etc.,  R.  Co.  v.  Christian  Moer- 
lein  Brew.  Co.,  150  Ala.  390,  43  So.  723. 

In  an  action  against  a  railroad  company 
for  injuries  to  plaintiffs  wagon  and  mules, 
an  instruction  that,  if  defendant  was  neg- 
ligent in  failing  to  stop  the  train  after  its 
servants  discovered  the  peril,  then  plain- 
tiff would  be  entitled  to  recover,  unless 
the  jury  were  reasonably  satisfied  of  the 
truth  of  either  of  defendant's  pleas  of  not 
guilty    of    contributory    negligence,    was 
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erroneous  for  failure  to  require  that  the 
negligence  hypothesized  was  the  proxi- 
mate cause  of  the  injury.  Louisville  & 
N.  R.  Co.  V,  Mertz,  Ibach  &  Co.,  43  So. 
7,  149  Ala.  561. 

Failure  to  Hypothesize  Connection  be- 
tween Negligence  and  Injury. — In  an  ac- 
tion against  a  railroad  for  killing  stock,  it 
was  error  to  instruct  that  if  there  was  an 
ordinance  in  the  city  where  the  stock  was 
killed  fixing  a  speed  limit  for  locomotives 
within  the  city,  and  if  the  defendant's  lo- 
comotive killed  plaintiff's  stock  while  ex- 
ceeding the  limit,  then  plaintiff  ought  to 
recover,  since  it  does  not  hypothesize  any 
causal  connection  between  the  negligence 
in  exceeding  the  speed  limit  and  the  in- 
jur}'. Louisville,  etc.,  R,  Co.  v.  Christian 
Moerlein  Brew.  Co.,  150  Ala.  390,  43  So. 
723. 

Unintelligible  Charge.  —  In  an  action 
against  a  railroad  for  killing  stock,  an  in- 
struction that,  *'if  the  jury  find  a  verdict 
for  the  plaintiff,  they  should  add  to  the 
value  of  the  stock  found  by  them  interest 
from  the  date  of  the  injury  to  the  date 
of  the  verdict,"  is  erroneous,  as  being  un- 
intelligible. Louisville,  etc.,  R.  Co.  v. 
Christian  Moerein  Brew.  Co.,  150  Ala. 
390,  43  So.  723. 

§  881    (8)   Conformity  to  Pleadings  and 
Issues. 

In  an  action  for  the  alleged  negligent 
killing  of  an  animal  by  defendant's  train, 
an  instruction  hypothesizing  that  the  en- 
gineer used  all  the  appliances  known  to 
skillful  engineers  to  stop  the  train  was 
properly  refused  where  he  testified  that 
the  animal  came  so  suddenly  on  the  track 
that  he  did  not  have  time  to  stop  the  train 
before  it  was  struck.  Central  of  Georgia 
R.  Co.  V.  Main,  42  So.  108,  143  Ala.  149. 
In  an  action  against  a  railroad  company 
\  for  the  negligent  killing  of  an  ox,  where 
the  negligence  counted  on  is  alleged  to 
have  consisted  of  the  failure  of  the  en- 
gineer "to  reverse  the  engine,  blow  the 
whistle,  or  use  the  proper  diligence  and 
means  at  his  command  to  avoid  the  ac- 
cident," it  is  error  to  refuse  to  charge  that 
no  recovery  can  be  had  for  any  failure  of 
the  engineer  to  discover  the  ox  sooner 
than  it  ^as  discovered,  as  shown  by  the 
testimony.  Mobile  &  B.  R.  Co.  v.  Ladd, 
92  Ala.  287,  9  So.  169. 


Charge    not    Confonniiig    to    Plea.— 

Where,  in  an  action  against  a  railroad 
for  the  killing  of  plaintiff^s  ox,  defendant 
alleged  that  the  ox  came  suddenly  on  nt 
track  from  under  a  trestle,  so  close  to 
the  train  that  the  engineer  in  charge 
thereof  could  not  stop  in  time  to  prevest 
the  accident,  a  requested  charge  that  i 
the  ox  came  suddenly  on  the  track,  etc. 
in  the  words  of  the  plea,  but  omitting  ibc 
words  "come  from  under  a  trestle,"  plain- 
tiff could  not  recover,  was  bad  for  non- 
conformity to  the  plea.  Kansas  City.  etc. 
R.  Co.  V.  Simons,  147  Ala.  686,  40  So.  57X 
Where  City  Ordinance  Not  Set  up  ia 
Pleading. — In  an  action  against  a  railroad 
for  killing  stock,  it  was  not  error  to  n' 
struct  on  negligence  in  exceeding  the 
speed  limit  imposed  by  a  city  ordinance, 
although  the  ordinance  was  not  set  up  la 
the  pleading.  Louisville,  etc.,  R.  Co.  v. 
Christian  Moerlein  Brew.  Co.,  150  Ala. 
390,  43  So.  723.  See,  South,  etc.,  R  Ca 
V.  Donovan,  84  Ala.  141,  4  So.  142. 

§   881    (8)    Presumptions  and    Borden  d 
Proof. 

In  an  action  against  a  railroad  for  kill- 
ing plaintiff's  cow,  an  instruction  that  un- 
less the  jury  believe  from  the  evidence 
that  defendant's  engineer  could  have 
avoided  striking  the  cow,  the  jury  should 
find  for  the  defendant,  was  properly  ^^ 
fused  as  placing  on  plaintiff  the  burden  oi 
showing  that  the  injury  was  not  due  to  as 
unavoidable  accident.  Western  R.  of  Ala 
bama  v.  McPherson,  40  So.  934,  146  A'^ 
427.  See  also,  Alabama,  etc,  R.  Co.  r 
Boyd,  124  Ala.  525,  27  So.  406;  Central 
etc.,  R.  Co.  V.  Stark,  128  Ala.  365,  28  So 
411 ;  Southern  R.  C9.  v.  Reaves,  129  Ala 
457,  29  So.  594. 

The  jury  having  been  instructed  tha: 
if  they  believed  defendant's  evidence,  thej 
must  find  for  defendant,  it  is  not  error  Xi 
charge,  at  the  instance  of  plaintiff,  tha 
they  "are  not  obliged  to  find  for  defend 
ant  at  all  events,  and,  if  they  do  not  tx^ 
lieve  the  evidence  tending  to  acquit  th< 
defendant  of  negligence,  then  a  verdir 
may  be  found  for  the  plaintiff;*'  it  appear 
ing  that  the  animal  was  killed  by  defend 
ant's  moving  train,  and  the  burden  beinf 
on  defendant  to  show  that  proper  dili 
gence  was  used  to  prevent  the  injur? 
Alabama  G.  S.  R.  Co.  v.  Moody.  92  Ala 
279,  9  So.  258. 
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Code,  §  1144,  provides  that  the  engineer 
must,  on  perceiving  any  obstruction  on 
the  track  of  a  railroad  company,  use  all 
the  means  in  his  power  known  to  skillful 
engineers,  such  as  applying  *^rakes  and 
reversing  engine,  in  order  to  stop  the 
train.  Section  1147  provides  that,  when 
stock  is  killed  or  injured,  the  burden  of 
proof  is  on  the  company  to  shov.*.  com- 
pliance with  the  statute.  Held,  that 
where,  in  an  action  for  killing  a  cow,  there 
was  evidence  that,  when  the  engine  was 
40  yards  distant,  the  animal  ran  upon  the 
track  from  behind  an  obstruction  in  a  cut; 
that  the  engineer  could  not  have  seen  her 
sooner;  and  that  he  could  not'  then  by 
any  means  have  averted  the  collision — an 
instruction  that  "the  burden  was  upon  the 
defendant  to  show  a  complaince  with  the 
requirements  of  the  statute  as  to  revers- 
ing the  engine  and  applying  the  brakes 
after  discovering  or  seeing  the  cow  on  the 
tradk"  was  error,  since,  if  the  evidence 
was  true,  the  engineer  needed  not  to  com- 
ply with  the  statute.  Savannah  &  W.  R. 
Co.  V,  Jarvis,  95  Ala.  140,  10  So.  323. 

Under  Code  1886,  §  8M8.-~In  an  ac- 
tion against  a  railroad  company  for  kill- 
ing plaintiff's  cow,  an  instruction  that,  to 
cast  the  burden  on  defendant  of  disprov- 
ing the  negligence  charged,  plaintiff  must 
have  shown,  not  only  that  defendant  in- 
flicted the  injury,  but  that  it  occurred  at 
or  near  a  public  road  crossing,  the  cross- 
ing of  two  railroads,  the  regular  station 
or  stopping  place,  or  in  a  village,  town, 
or  city,  correctly  stated  the  law  as  de- 
clared by  Code  1886,  §  3443,  and  its  re- 
fusal was  reversible  error.  Western  R.  of 
Alabama  v.  McPhersbn,  40  So.  934,  146 
Ala.  427;  Alabama,  etc.,  R.  Co.  v.  Boyd,  124 
Ala.  525,  27  So.  408;  Southern  R.  Co.  v. 
Reaves,  129  Ala.  457,  29  So.  594. 

Under  Code  1907  §§  M74,  M76^In  an 
action  against  a  railroad  company  for  neg- 
ligently killing  a  cow,  a  requested  charge' 
that,  to  cast  on  defendant  the  burden  of 
disproving  the  negligence  charged,  the 
plaintiff  must  not  only  show  the  inflic- 
tion of  injury,  but  that  it  occurred  at  a 
public  road  crossing,  the  crossing  of  the 
railroad,  the  regular  station,  or  stopping 
place  in  a  village  or  city,  was  properly 
refused;  for  under  the  direct  provisions 
of  Code  1907,  §§  5474,  5476,  a  railroad  com- 
pany injuring  an  animal  at  the  crossing 


of  another  railroad  has  the  burden  of 
proving  the  absence  of  negligence,  and  this 
instruction  did  not  show  that  such  burden 
was  on  the  railroad.  Western  Railway 
V,  McPherson,  3  Ala.  App.  380,  57  So.  396. 

Charge  Abstract  and  Misleading.— In  an 
action  for  negligently  killing  plaintiff's 
cow,  an  instruction  that  the  burden  is  on 
the  plaintiff  to  prove  that  defendant's  em- 
ployees were  not  keeping  such  a  lookout 
as  they  should  have  done,  and,  "if  this  is 
relied  on  as  the  ground  of  recovery,  the 
jury  should  find  for  the  defendant,"  is 
properly  refused  as  abstract  and  mislead- 
ing, where  there  was  no  evidence  that  de- 
fendant's failure  to  keep  a  lookout  was 
the  only  thing  relied  on  by  plaintiff. 
Southern  R.  Co.  v.  Riddle,  28  So.  422,  126 
Ala.  1M4. 

Where,  in  an  action  to  recover  for  mules 
killed,  there  was  evidence  that  the  mules 
ran  along  the  side  of  the  track  for  250  or 
300  yards  before  they  jumped  across,  and 
were  killed  just  as  they  jumpd  on  the 
track,  and  the  track  was  straight  and  un- 
obstructed for  a  mile  from  where  the  ani- 
mals were  killed,  and  the  mules  might 
have  been  seen  for  a  half  a  miie,  it  was 
proper  to  refuse  to  instruct  that  the  statu- 
tory provisions  prescribing  certain  duties 
to  be  performed  on  perceiving  an  obstruc- 
tion on  the  track,  making  the  conipany 
liable  for  all  damages  resulting  from  a 
failure  to  comply  therewith,  and  impos- 
ing on  it  the  onus  of  proving  compliance, 
only  apply  when  there  is  an  obstruction 
on  the  track  against  which  the  engine  may 
strike,  and  it  is  or  ought  to  be  perceived 
by  the  engineer,  the  statutory  duty  and 
liability  not  arising  when  an  animal  sud- 
denly springs  on  the  track  in  such  close 
proximity  that  human  appliances  can  not 
aviod  a  collision,  since  such  instruction 
was  misleading  and  improper  under  the 
evidence.  Southern  R.  Co.  v.  Reaves,  29 
So.  594,  129  Ala.  457.  - 

§  231  (4)  Signals  and  Lookouts  and  Pre- 
cautions as  to  Animals  Seen  on  or 
Near  Track. 

An  instruction  having  been  given  that, 
if  the  evidence  was  believed,  it  must  be 
found  that  the  servants  in  charge  of  the 
engine  blew  the  whistle  and  rang  the  bell 
as  the  law  required,  it  was  proper  to  re- 
fuse an  instruction  that  an  engineer,  on 
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perceiving  an  obstruction  on  the  track,  is 
not  required  to  both  blow  the  whistle  and 
ring  the  bell,  but  it  is  sufficient  compli- 
ance with  the  law  to  either  blow  the  whis- 
tle or  ring  the  bell,  since  defendant  may 
have  been  liable  even  if  the  engineer  did 
both.  Sbuthern  R.  Co.  v/  Reaves,  29  So. 
594,  129  Ala.  457. 

In  an  action  against  a  railroad  company 
for  injuries  .to  a  horse,  it  appeared  that 
the  train  was  moving  toward  a  trestle,  and 
that  the  horse  was  running  along  the 
track  toward  the  trestle  in  apparent  fright 
of  the  train,  and  the  court  instructed  that, 
if  it  appeared  that  the  animal  was  in  such 
a  state  of  fright  that  it  would  have  fallen 
into  the  trestle  anyway,  plaintilf  could 
not  recover,  but  if  that  did  not  reason- 
ably appear,  then  when  the  animal  got 
on  the  main  line,  if  the  engineer  saw  that 
it  was  headed  toward  the  trestle,  it  be- 
came his  duty  to  stop  the  train,  and  if  he 
failed  to  do  so,  and  the  horse  ran  into 
the  trestle,  the  plaintiff  was  entitled  to  a 
verdict,  if  the  jury  also  believed  that  his 
failure  contributed  to  running  the  horse 
into  the  trestle.  Held,  that  though  the 
opening  clause  of  the  instruction  tended 
to  authorize  a  verdict  for  plaintiff  on  the 
jury's  not  being  reasonably  satisfied  that 
the  horse  would  have  gone  into  the  tres- 
tle in  any  event,  the  last  clause  corrected 
such  a  tendency.  Alabama  G.  S.  R.  Co. 
V,   Hall,  32  So.  269,  133  Ala.  362. 

■ 

Charge  Invading  Province  of  Jury.  — 

Where,  in  an  action  against  a  railroad 
company  for  the  killing  of  a  cow,  there 
was  evidence  that  the  cow  got  on  de- 
fendant's track  some  distance  in  front  of 
the  engine,  and  ran  along  for  60  yards 
before  being  overtaken  and  killed,  an  in- 
struction that  the  jury  should  find  for 
defendant,  if  they  believed  all  the  evi- 
dence, is  error,  as  such  instruction  pre- 
vents the  jury  from  drawing  the  legitimate 
inference  from  such  evidence  that  de- 
fendant's employees  were  negligent  in 
not  stopping  the  train,  or  so  slacking  its 
speed  as  to  admit  of  the  cow's  escape. 
Moody  V,  Alabama  G.  S.  R.  Co.,  99  Ala. 
653,  13  So.  233. 

Charge  Not  Supported  by  Evidence.^ 

There  being  evidence  tending  to  show 
that  the  engineer  was  not  keeping  a 
proper  lookout,  it  was  proper  to  refuse 
to  instruct  that  the  evidence  was  without 


conflict  that  the  engineer  and  fireman 
were  keeping  a  proper  lookout.  Southern 
Ry.  Co.  V,  Reaves,  29  So.  594,  129  Ala. 
457. 

Where,  in  an  action  against  a  railroad 
company  for  injuring  plaintiffs  cow,  it 
appeared  that  the  track  approaching  the 
point  where  the  injury  occurred  was 
straight  for  more  than  a  mile,  and  one  of 
plaintiff's  witnesses  testified  that  the  en- 
gineer saw  the  cow  some  75  or  100  yjirds 
before  overtaking  her,  an  instruction  that 
if  the  jury  believed  the  evidence,  the  en- 
gineer at  the  time  of,  and  just  before, 
the  accident  was  keeping  a  lookout  for 
obstructions  on  the  track,  was  not  sup- 
ported by  the  evidence.  Central  of  Geor- 
gia Ry.  Co.  V,  Sport,  37  So.  344,  141  Ala. 
369. 

In  an  action  for  negligently  killing 
plaintiff's  cow,  an  instruction  that  rail- 
road employees  are  not  required  to  at- 
tempt the  impossible,  and,  if  the  feow 
came  on  the  track  so  close  to  the  train 
that  the  use  of  preventive  effort  could  not 
have  avoided  the  injury,  to  find  for  de- 
fendant, whether  the  engineer  reversed 
his  engine  or  not,  was  properly  refused, 
since  it  ignores  the  duty  of  defendant's 
agents  to  keep  a  proper  lookout  for  ob- 
structions on  the  track,  and  when  cattle 
are  seen  in  dangorous  proximity  to  the 
engine.  Southern  Ry.  Co.  v.  Riddle,  2S 
So.  422,  126  Ala.  244. 

Obscure  and  Misleading  Charge.  —  In 
an  action  against  a  railroad  for  killing 
cattle  on  the  track,  a  charge  that  the  en- 
gineer was  not  bound  "to  keep  a  lookout 
for  animals  beyond  the  light  thrown  from 
his  engine;  that  is,  on  the  outsides  of  the 
track" — was  properly  refused  as  obscure 
and  misleading.  Western  Ry.  of  Alabama 
V.  Stone,  39  So.  723,  145  Ala.  663. 

Charge  Ignoring  Duty  of  Maintaining 
Lookout. — In  an  action  for  the  killing  of 
stock  by  a  train,  charges  on  behalf  ot  the 
railway  company  which  did  not  postulate 
the  fact  that  the  engineer  was  keeping  a 
proper  lookout  for  animals  on  or  in  close 
proximity  to  the  track,  were  properly  re- 
fused. Central  of  Georgia  Ry.  Co.  v.  Tur- 
ner, 40  So.  355,  145  Ala.  441;  Central, 
etc.,  R,  Co.  V.  Stark,  128  Ala.  365,  28  So 
411;  Southern  R.  Co.  v.  Reaves,  129  Ala. 
457,  29  So.  594;  Southern  R.  Co.  v.  Pogue. 
145  Ala.  444,  40  So.  565;  Central,  etc.,  R. 
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Co.  V.   Bristcr,   145  Ala.  432,  40  So.   M2. 

It  was  proper  to  refuse  to. instruct  that 
the  evidence  was  without  conflict  that  the 
mules  were  not  in  dangerous  proximity 
to  the  track  when  they  were  discovered 
by  the  men  in  charge  of  the  train,  since  it 
ignored  the  keeping  of  a  proper  lookout 
by  the  engineer.  Southern  Ry.  Co.  v. 
Reaves,  29  So.  594,  129  Ala.  457. 

In  an  action  against  a  railroad  for  the 
killing  of  plaintiffs  ox  on  defendant's 
track,  a  charge  that  if  the  ox  came  sud- 
denly on  the  track,  so  close  to  the  train 
that  the  engineer  could  not  stop  in  time 
to  prevent  the  accident,  plaintiff  could  not 
recover,  was  properly  refused.  Kansas 
City,  M.  &  B.  R.  Co.  v.  Simmons,  40  So. 
573,  147  Ala.  686.  See,  Louisville,  etc.,  R. 
Co.  V.  Brinckerhoff,  119  Ala.  606,  24  So. 
892. 

Where,  in  an  action  against  a  railway 
company  for  killing  a  horse  on  its  track, 
the  evidence  of  the  company  showed  that 
the  engine  and  cars  were  properly  equip- 
ped; that  the  engineer  kept  a  steady  look- 
out; that  the  train  was  running  down- 
grade at  about  18  miles  an  hour;  that  the 
engineer  first  saw  the  horse  on  the  side 
of  the  track,  about  10  or  15  steps  from  it, 
when  about  150  yards  away;  that  he 
sounded  the  cattle  alarm,  put  on  the 
brakes,  and  reversed  his  engine;  and  that 
when  the  train  got  within  50  yards  of  the 
horse  it  ran  on  the  track  and  was  struck 
— the  refusal  to  charge  that  if  the  train 
was  properly  equipped  and  operated,  and 
the  engineer  kept  a  proper  lookout,  and 
the  horse  came  suddenly  on  the  track 
and  so  close  to  the  train  that  the  accident 
could  not  be  avoided,  a  verdict  for  the 
company  should  be  rendered,  was  revers- 
ible error.  Central  of  Georgia  Ry.  Co.  v. 
Brister,  40  So.  512,  145  Ala.  432. 

Charge  Ignoring  Rate  of  Speed  or  Man- 
ag«ment  of  Train. — In  an  action  against 
a  railroad  company  for  the  value  of  an 
animal  killed  by  defendant's  engine,  a 
charge  requested  by  defendant  which,  in 
its  hypothesis  of  facts  authorizing  a  ver- 
dict for  it,  fails  to  state  that  the  engineer 
was  keeping  a  proper  lookout  and  could 
not  have  discovered  the  animal  earlier, 
and  does  not  include  the  rate  of  speed  or 
management  of  the  train,  was  erroneous 
and  properly  refused.  'Central  of  Geor- 
gia Ry.  Co.  V.  Stark,  28  So.  411,  126  Ala. 


365,  cited  in  note  in  24  L.  R.  A.,  N.  S., 
863. 

Ignoring  Testimony  That  Injury  Un- 
avoidable.— The  engineer  testified  that  the 
cow  sprang  on  the  track  about  50  yard<8 
ahead  of  the  train,  and  could  not  have 
been  seen  before  that  time,  and  that  no 
appliance  known  to  skilled  engineers 
could  have  stopped  the  train  in  time.  The 
court  in  charging  on  the  question  of  neg- 
ligence of  the  engineer  failed  to  notice 
this  testimony.  Held  efror.  Alalbama  G. 
S.  R.  Co.  V.  Smith,  85  Ala.  208,  3  So.  795. 

Charge  Ignoring  Duty  to  Exercise  Pre- 
ventive Effort  as  to  Animals  in  Danger- 
ous Proximity  to  Track — In  an  action 
against  a  railroad  company  for  the  al- 
leged negligent  killing  of  stock,  where 
the  evidence  for  the  plaintiff  tends  to 
show  that  the  stock  at  the  time  it  was 
struck  by  the  defendant's  train  was  on  the 
track,  and  that  for  the  defendant  tends 
to  show  that  upon  the  approach  of  the 
train  the  mule,  though  not  on  the  track, 
was  eating  grass  from  between  the  cross- 
ties,  charges  are  properly  refused  to  the 
defendant  which  ignore  the  consideration 
of  the  general  duty  of  the  engineer  to 
use  due  care  for  preventive  effort  when 
stock  is  seen  in  dangerous  proximity  to 
the  track.  Central  of  Georgia  Ry.  Co.  v. 
Dumas,  30  So.  867,  131  Ala.  172,  cited  in 
note  in  24  L.  R.  A.,  N.  S.,  858. 

Charge  Ignoring  Whether  Train  Was 
Properly  Equipped. — In  an  action  against 
a  railroad  company  for  killing  plaintiffs 
stock  instructions  requested  by  defend- 
ant which  omitted  to  hypothesize  the 
fact,  that  the  train  was  properly  equipped, 
were  properly  refused.  Southern  R.  Co. 
V.  Pogue,  145  Ala.  444,  40  So.  565;  Central, 
etc.,  R.  Co.  V.  Turner,  145  Ala.  441,  40  So. 
355;  'Central  etc.,  R.  Co.  v  Brister,  146 
Ala.  432,  40  So.  5X2. 

Charge  Omitting  Qualification  That 
Engineer  Could  Not  Have  Sooner  Dis- 
covered Cow  Because  of  Obstruction.F— 

In  an  action  against  a  railroad  company 
for  killing  a  cow  on  its  track,  an  instruc- 
tion that  the  jury  must  find  for  defend- 
ant, if  they  believed  that  the  animals 
came  down  the«side  of  a  cut  from  behind 
an  obstruction  about  40  yards  in  front  of 
the  approaching  train,  was  properly  re- 
fused, since  it  omitted  a  qualification  that 
the  engineer  could  not  have  sooner  dis- 
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covered  the  cow  because  of  the  obstruc- 
tion. Savannah  &  W.  R.  C.  v.  Jarvis,  95 
Ala.  149,  10  So.  323,  cited  in  note  in  21 
L.  R.  A.  723. 

Charge  Ignoring  Requirenkent  That 
Injury  Must  Have  Occurred  at  a  Re- 
sult of  Omissaon  of  Signals. — In  an  ac- 
tion against  a  railroad  for  killing  stock, 
an  instruction  is  erroneous  which  states 
that,  if  the  railroad  had  not  complied 
with  the  statute  as  to  blowing  the  whis- 
tle and  ringing  the  bell,  the  plaintiff  was 
entitled  to  a  verdict,  without  hypothe- 
sizing any  casual  connection  between  the 
failure  and  the  injury.  Louisville,  etc., 
R.  Co.  V.  Christian  Moerlein  Brew.  Co., 
150  Ala.  390,  43   So.  723. 

Where,  in  an  action  against  a  railroad 
company  for  injuries  occasioned  by  a 
train  passing  along  a  street  frightening  a 
team,  the  evidence  showed  that  there 
was  no  slack  in  the  speed  of  the  train 
until  after  the  collision  had  occurred, 
and  the  fireman  who  saw  the  danger 
might  not  have  seen  it  as  early  as  he 
would  have  done  by  the  exercise  of  due 
diligence,  instructions  that  plaintiff  could 
not  recover  unless  the  fireman  saw  that 
there  was  danger  of  the  team  backing 
into  the  train  in  time  to  have  avoided 
the  accident  by  notifying  the  engineer  to 
stop,  and  failed  to  give  the  notice 
promptly,  and  that  the  undisputed  evi- 
dence showed  that  the  company  was  not 
guilty  of  negligence  in  the  operation  of 
its  train,  and  the  fireman  notified  the  en- 
gineer to  stop  the  train  as  soon  as  he 
saw  the  danger  of  the  team  backing  into 
the  train,  were  properly  refused.  Louis- 
ville &  N.  IR.  Co.  V,  Mertz,  Ibach  &  Co. 
(Ala.),  40   So.   60. 

Charge  Imposing  Higher  Degree  of 
Care  Than  Required  by  Statute^— Where 
the  statute  requires  the  engineer  of  a 
train  to  endeavor,  on  perceiving  an  ob- 
struction on  the  track,  to  stop  the  train 
by  the  use  of  all  means  in  his  power 
known  to  skillful  engineers,  an  instruc- 
tion which,  in  effect,  authorizes  a  find- 
ing that  he  is  guilty  of  negligence  in  not 
making  an  attempt  to  stop  the  train  on 
seeing  a  cow,  not  on  th^  track  but  near 
it,  or  if,  on  seeing  th»  cow,  it  was  so  near 
the  train  that  the  use  of  all  the  means  in 
his  power  would  not  have  availed  to  stop 
it  before  striking  the  cow,  is  erroneous; 


as  is  an  instruction  which,  while  reqair 
ing  the  use  of  all  means  known  to  skill 
ful  engineers,  omits  the  statutory  el^ 
ment  that  the  means  which  he  shoold 
use  must  be  within  his  power.  Alabaau 
G.  S.  R.  Co.  V.  Chapman,  80  Ala.  615. : 
So.   738. 

Failure  to  Consider  Negligence  in  0^ 
eration  with  Respect  to  Speed  and  lib 
minative  Power  of  Headli|^ — In  an  ac 
tion  against  a  railroad  for  killing  cattii 
on  the  track,  a  charge  to  find  for  defeo^ 
ant  if  the  engineer  was  keeping  a  prope 
lookout  for  obstructions,  and  the  am 
mals  came  on  the  track  suddenly  and  9 
close  to  the  train  that  the  injury  coui 
not  be  avoided,  was  properly  refused,  i 
that  it  failed  to  take  into  considentio 
the  question  of  negligence  in  the  open 
tion  of  the  train  with  respect  to  spc« 
^nd  illuminative  power  of  the  loconM 
tive's  headlight.  Western  Railway  i 
Alabama  v.  Stone,  39  So.  723,  145  Al 
663. 

Limiting  Duty  to  Keep  Lookoiit  ii 
Animal  Actually  on  Track. — In  an  actie 
aga.nst  a  railroad  company  for  injnri 
to  a  cow  on  the  track,  a  requested  i 
struction  that  if  the  jury  believed  tl 
evidence,  the  engineer  at  the  time  oi. 
just  prior  to,  the  accident  was  keeping 
lookout  for  obstructions  on  the  tn 
was  misleading,  in  that  it  was  calcnlai 
to  induce  the  jury  to  believe  that  the  c 
gineer  was  under  no  duty  to  keep  a  \oi 
out  for  the  cow  if  she  was  not  on  i 
track,  though  in  close  proximity  there 
Central  of  Georgia  R.  Co.  v.  Sport  37  J 
344,   141  Ala.  369. 

Limiting  Duty  to  Maintain  Lookoot 
Time  of  Accident. — In  an  action  agaia 
a  railroad  company  for  killing  a  mi 
an  instruction  that,  if  the  engineer  i 
"on  the  lookout  for  obstructions  at  i 
time  he  discovered  the  mule."  defend 
was  not  liable,  was  properly  refused: 
cause,  under  it,  the  jury  might  have  foi 
for  defendant,  though  ^ey  were  sa! 
fied  that  the  engineer  was  negligent 
not  maintaining  such  a  lookout  prior 
the  time  of  actual  discovery  as  wo 
have  enabled  him  to  discover  the  ni 
sooner  than  he  did.  East  Tennessee. 
&  G.  R.  Co.  V.  Baker,  94  Ala.  632. 
So.  211,  cited  in  notes  in  25  L.  R.  A  1 
24  L.  R.  A.,  N.   S..  859. 
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Duty  of  Keeping  Lookout 
to  Engineef'. — ^An  instruction  that  "the 
engineer  is  not  required  to  neglect  his 
other  duties  to  keep  a  lookout  for  stock, 
and  he  is  only  required  to  keep  such 
lookout  as  is  reasonably  consistent  with 
his  other  duties,  and,  if  he  did  this,  and 
the  fireman  did  the  same  thing,  defend- 
ant is  not  liable,"  was  properly  refused, 
as  it  misleads  the  jury  by  confining  the 
duty  of  keeping  a  lookout  to  the  engi- 
neer. Southern  R.  Co.  v.  Riddle,  28  So. 
432,  126  Ala.  244. 

Charge  Ignoring  Fact  That  Negligence 
Was  Cause  of  Injury. — In  an  action 
against  a  railroad  company  for  injuries 
to  stock  on  the  track,  an  instruction  to 
find  for  plaintiff  if  the  engineer  was 
negligent  in  not  seeing  the  animal  on  the 
track,  and  not  keeping  a  proper  lookout 
near  the  track,  is  erroneous  in  basing  the 
right  to  recover  on  the  engineer's  neg- 
ligence, without  requiring  that  such  neg- 
ligence must  have  caused  the  injury; 
also  because  it  assumes  as  a  fact  that  the 
animal  was  both  on  the  track  and  near 
it.  Kansas  City,  M.  &  B.  R.  Co.  v.  Wat- 
son, 91  Ala.  483,  8   So.  793. 

A  charge  that  plaintiff  is  entitled  to  re- 
cover if  the  animal  could  and  ought  to 
have  been  seen  in  time  for  the  engineer 
to  check  the  speed  of  the  train  and  blow 
the  whistle,  thoi!%h  it  might  not  and 
could  not  have  been  seen  in  time  to  stop 
the  train  and  avoid  the  injury,  is  error, 
the  actionable  negligence  being  defend- 
ant's failure  to  keep  a  proper  lookout; 
and  the  defect  is  not  cured  by  the  court, 
upon  its  own  motion,  charging  "that 
the  jury  must  further  believe  that  the 
accident  could  have  been  prevented  if 
the  engineer  had  seen  the  bull  as  soon 
as  he  could  and  ought  to  have  seen  him," 
such  charge  tending  to  qualify  and  limit, 
and  not  explain,  plaintiff's  request.  Al- 
abama G.  S.  R.  Co.  V.  Moody,  92  Ala. 
279,  9  So.  238. 

§  asd.  Appeal  and  Error. 

In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  the  negli- 
gent killing  of  a  cow  of  value  less  than 
$20,  where  the  only  evidence  introduced 
on  the  trial  of  the  cause  tended  to  show 
that  the  plaintifTs  cow  **was  killed  by 
some  train  on  defendant's  railroad  at  a 
point    where    it    was    straight,"    and    one 


mile  north  of  a  station  on  the  defendant's 
road,  "and  distant  about  three  hundred 
yards  from  the  public  crossing,"  but 
none  of  the  witnesses  examined  knew  by 
what  train  the  cow  was  killed,  and  did 
not  see  the  accident,  and  the  value  of 
the  cow  is  proven,  a  judgment  rendered 
by  the  court,  without  the  intervention  of 
a  jury,  in  favor  of  the  plaintiff,  will  not 
be  disturbed  on  appeal.  Louisville  &  N. 
R.  Co.  V.  Solomon,  30  So.  491,  127  Ala. 
189.  See  also,  Dargan  v,  Harris,  68  Ala. 
144. 

(I)  FIRES. 

§  S88.   Care  Required  and  Liability  as  to 
Fires  in  General. 

A  railroad  company  is  liable  for  dam- 
ages from  fires  communicated  by  its  en- 
gines only  where  they  result  from  its 
negligence.  Southern  R.  Co.  v,  Dickens, 
49    So.    766,    161    Ala.    144. 

Due  Care. — Those  operating  locomo- 
tives must  exercise  due  care  to  avoid 
injury  to  others;  the  care  in  a  reason- 
able degree  varying  as  the  danger  ma- 
terially increases  or  diminishes.  South- 
ern R.  Co.  V.  Dickens,  161  Ala:  144,  49 
So.    766. 

"Utmost  Care"  Not  Necessary. — An 
instruction,  in  an  action  against  a  rail- 
way company  for  a  fire  caused  by  sparks 
from  a  locomotive,  that  the  company  was 
required  to  exercise  "the  utmost  care" 
in  running  through  a  town  where  wooden 
buildings  were  situated  so  near  the  road 
as  to  be  exposed  to  fire,  etc.,  was  erro- 
neous in  its  declaration  of  the  company's 
duty.  Sherrell  v.  Louisville  &  N.  R.  Co., 
44   So.   153,   148   Ala.    1. 

§   284.    Defects   in    and    Management   of 
Engines  or  Trains. 

A  railroad  owes  the  duty  to  owners  of 
property  adjacent  to  its  right  of  way  to 
employ  machinery  of  , approved  construc- 
tion and  to  operate  its  engines  with  such 
precautions  as  are  not  inconsistent  with 
the  lawful,  reasonable,  and  effective  con- 
duct of  its  business.  Southern  R.  Co.  v. 
Darwin,  47  So.  314,  156  Ala.  311.  See 
also,  Louisville,  etc.  R.  Co.  v,  Marbury 
Lumber  Co.,  125  Ala.  237,  28  So.  438; 
Louisville,  etc.,  R.  €o.  v.  Malone,  116  Ala. 
600  22  So.  897. 

A  railroad,  to  escape  liability  for  dam- 
age done  by  fire  caused  by  sparks,  must 
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not  only  show  that  its  locomotive  was 
of  proper  construction  and  in  good  re- 
pair, and  that  the  same  was  properly 
managed  and  controlled,  but  also  that  it 
was  properly/ equipped  with  suitable  ap- 
pliances for  arresting  the  emission  of 
sparks.  Horton  v.  Louisville  &  N.  R. 
Co.,  49  So.  423,  161  Ala.  107. 

Effect  of  Adoption  of  Best  Known  Ap- 
pliances.— Where  a  railroad  company 
equips  its  locomotives  with  the  best 
known  appliances  to  prevent  the  escape 
of  sparks,  keeps  the  locomotives  in  good 
repair,  and  keeps  its  right  of  way  clear 
of  combustible  materials,  it  is,  as  a  gen- 
eral rule,  not  liable  for  fires  caused  by 
sparks  from  locomotives.  Louisville  & 
N.  R.  Co.  V,  Sullivan  Timber  Co.,  35  So. 
327,  13d  Ala.  ^79. 

§   885.    Comlbustibles  on  Railroad   Prop- 
erty. 

As  to  instructions,  see  post,  IN- 
STRUCTIONlS,   §   251    (4). 

The  presence  of  dry  grass,  stubble, 
or  other  highly  combustible  debris  upon 
a  railroad  right  of  way,  rendering  it  prob- 
able that  it  will  be  ignited  by  ordinary 
sparks  emitted  from  locomotives,  is  such 
negligence  as  will  riender  the  railroad 
company  liable  for  damages  from  a  fire 
so  set  out.  Southern  R.  Co.  v,  Dickens, 
49  So.  766,  161  Ala.  144;  Louisville,  etc., 
R.  Co.  V.  Miller,  109  Ala.  500,  19  So.  989. 

§  S36.  Contributory  Negligence  of  Owner 
of  Property. 

§  887.   In  GeneraL 

Contributory  Negligence  of  Ware- 
house Company  Not  Chargeable  to 
PJaintiff. — Jn  an  action  against  a  rail- 
road for  burning  cotton  in  a  warehouse 
by  negligently  emitting  sparks  from  its 
engine,  contributory  negligence  of  the 
warehouse  company  in  permitting  their 
cotton  to  remain  on  the  open  platform  of 
the  warehouse,  where  it  was  liable  to  be 
set  on  fire  by  sparks,  was  not  chargeable 
to  plaintiff,  who  had  intrusted  his  cotton 
to  the  warehouse  company.  Alabama, 
etc.,  R.  Co.  V.  Clark,  145  Ala.  459,  39  So. 
816. 

Erection  of  Buildings  or  Placing  Prop- 
erty Near  Railroad. — A  person  is  not 
guilty  of  contributory  negligence  in 
building  a  house  near  a  railroad  track, 
which   is   burned  through   the   negligence 


of  the  company,  though  he  knew  the 
danger  of  fire  was  thereby  increased. 
Southern  R.  Co.  v.  Darwin,  156  Ala.  311^ 
47  So.  314;  McCary  v,  Alabama,  etc.,  R. 
Co.,  182  Ala.  597,  62  So.  18. 

But  a  person  assumes  the  risk  of  loss 
by  fire  started  without  such  negligence, 
which  risk  is  increased  by  his  permitting 
his  premises  to  remain  in  a  highly  com- 
bustible state,  or  by  locating  his  build- 
ings in  an-texposed  portion  with  refer- 
ence to  flying  sparks.  Southern  R.  Co. 
V,  Darwin,  47  So.  314,  156  Ala.  311. 

In  an  action  against  a  railroad  for 
damage  to  cotton  by  fire  from  defend- 
ant's negligence,  an  instruction,  predi- 
cating a  finding  for  defendant  on  failure 
of  plaintiff  to  take  due  care  to  protect 
his  cotton,  was  properly  rejected,  as  it 
was  not  the  duty  of  plaintiff  to  antici- 
pate negligence  on  the  part  of  the  de- 
fendant. Louisville  &  N.  R.  Co.  v.  Smith, 
50  So.  241,  163  Ala.  141;  Southern  R. 
Co.  V.  Wilson,  138  Ala.  510,  35  So.  561. 


§  888. 


Combustibles  Near  Railroad. 


One  having  property  adjacent  to  a 
railroad  right  of  way  is  not  bound  to 
keep  his  property  in  such  a  condition  as 
to  :^itard  against  the  negligence  of  tli^ 
railroad  company,  and  he  is  not  requ'red 
to  remove  combustible  matter  therefrom 
to  provide  against  th*  consequences  of 
probable  negligence  of  the  company  in 
communicating  fire  thereto.  Southern 
R    Co.  V.  Darwin,  156  Ala.  311,  47  So.  314. 

But  in  Sullivan  Timber  Co.  v,  Louis- 
ville &  N.  R.  Co.,  50  So.  941,  163  Ala. 
125,  the  court  held  that  in  an  action  for 
fire  set  by  a  locomotive,  a  plea  that  de- 
fendant's servants  had  negligently  thrown 
a  large  quantity  of  inflammable  grass  and 
weeds  in  the  street  near  plaintiff's  ofiice» 
and  that,  though  there  was  danger  of 
fire  being  communicated  to  such  grass 
and  weeds  from  defendant's  locomotives, 
plaintiff  negligently  allowed  such  mate- 
rial to  remain,  was  not  demurrable,  since 
one  aware  of  another's  wrong,  likely  to 
lead  to  his  injury,  can  not  remain  inac- 
tive to  avert  such  injurious  consequences, 
and  then  claim  damages  for  injuries  prox- 
imately  flowing   therefrom. 

Allowing  Leaves  to  Accimuilate  in  Val- 
ley of  Roofrf — ^The  owner  of  a  house  63 
feet   from  a  railroad  track,  which  house 
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18  covered  with  poplar  shingles,  and  has 
a  valley  extending  from  the  top  towards 
the  roadway,  is  not  guilty  of  contribu- 
tory negligence  by  allowing  dry  leaves 
to  accumulate  in  such  valley.  Louisville 
&  N.  R.  Co.  V.  Malone,  22  So.  897,  116 
Ala.    600. 

Failure  to  Comply  with  Ordinance  as 
to  Sweeping  Sidewalks. — The  mere  fail- 
ure of  an  owner  of  a  building  constructed 
of  inflammable  material  along  a  street 
and  within  30  feet  of  defendant's  railroad 
track  passing  along  the  street  to  comply 
with  the  ordinance  of  the  city  as  to 
sweeping  the  sidewalk  was  not  alone, 
and  without  a  knowledge  on  plaintiff's 
part  of  defendant's  negligence  in  permit- 
ting its  locomotives  passing  along  the 
track  to  throw  out  sparks,  and  of  the 
probable  consequences  thereof,  sufficient 
to  prevent  a  recovery  for  the  destruction 
of  its  building  by  fire  set  from  sparks 
thrown  from  a  locomotive.  Louisville  & 
N.  R.  Co.  V,  Sullivan  Timber  Co.,  35  So. 
327,   138   Ala.   379. 

§  tS8.   — —  Precautions  against  Commu- 
nication of  Fire. 

One  owning  property  adjacent  to  a 
railroad  right  of  way  is  under  no  obliga- 
tion to  stand  guard  over  it  to  protect  it 
from  the  negligence  of  the  railroad  com- 
pany, though  he  is  charged  with  the  duty 
of  saving  his  property  when  he  can  do  so. 
Southern  R.  Co.  v.  Darwin,  47  So.  314, 
156  Ala.  311. 

Failure  to  Cover  Cotton.— Where  plain- 
tiff sued  defendant  railway  company  for 
damages  for  the  destruction  of  his  cot- 
ton by  a  fire  started  by  sparks  from  de- 
fendant's engine,  the  fact  that  plaintiff 
had  piled  his  cotton  within  50  feet  of 
defendant's  tracks  without  covering  it  did 
not  constitute  contributory  negligence. 
Louisville  &  N.  R.  Co.  v.  Marbury  Lum- 
ber Co.,  28  So.  438,  125  Ala.  237. 

Necessity  to  keep  Fire  Hose  in  Ware- 
house.— ^The  owner  of  a  warehouse  near 
a  railroad  track  is  not  required  to  keep  a 
fire  hose  in  the  warehouse  to  guard 
against  fires  set  by  sparks  from  the  en- 
gines of  passing  trains.  Alabama,  etc., 
R.  Co.  V.  Planters'  Warehouse,  etc.,  Co., 
153  Ala.  241,  45  So.  82. 

§  240.  Extinguishment  of  Fire. 

The    only   negligence   of   an   owner   of 


property  adjacent  to  a  railroad  right  of 
way,  which  precludes  a  recovery  for  loss 
by  fire  set  by  the  railroad  company,  is 
the  failure,  after  the  fire  has  been  set,  to 
do  that  which  prudence  requires  for  the 
protection  of  his  property,  or  the  doing 
of  some  act  inconsistent  with  the  preser- 
vation thereof.  Southern  R.  Co.  v,  Dar- 
win, 47  So.  314,  156  Ala.  311;  McCary  v. 
Alabama,  etc.,  R.  Co.,  182  Ala.  597,  62 
So.  18. 

Where  plaintiff's  watchmen  saw  de- 
fendants' engine  pass  by  his  factory 
throwing  sparks  of  unusual  size  and  in 
unusual  quantities,  which  fell  upon  or 
near  the  property,  and  knew  that  they 
would  be  likely  to  start  fire  to  the  prop- 
erty, and  could  have  extinguished  them, 
but  negligently  failed  to  do  so,  there  was 
contributory  negligence  so  that  plaintiff 
could  not  recover.  McCary  v.  Alabama, 
etc.,  R.  Co.,  182  Ala.  597,  62  So.  18. 

Best  Method  of  Extinguishing  Fires. — 
The  owner  of  a  warehouse  near  a  rail- 
road track  can  not  be  held  liable  for  a 
mistake  in  judgment  as  to  the  best 
method  of  extingttishing  a  fire  so  started. 
Alabama  Great  Southern  R.  Co.  v.  Plant- 
ers' Warehouse  &  Commission  Co.,  45 
So.  82,  158  Ala.  241. 

§  841.  Proximate  Cause  of  Injury. 

Fire  Carried  by  Wind. — In  an  action 
against  a  railroad  company  to  recover 
damages  for  the  destruction  of  houses  by 
fire  alleged  to  have  been  caused  by  the 
negligent  escape  of  sparks  from  a  loco- 
motive running  on  defendant's  road, 
where  the  evidence  for  the  plaintiff  tends 
to  show  that  the  fire  originated  in  the 
houses  from  sparks  emitted  from  engines 
of  the  defendant  that  had  recently  passed 
by,  said  house,  and  there  was  other  evi* 
dence  tending  to  show  that  the  houses 
were  ignited  by  sparks  blown  by  a  high 
wind  from  a  sawdust  pile  located  across 
the  road  from  the  plaintiffs  houses,  but 
it  was  further  shown  that  said  sawdust 
pile  was  set  on  fire  by  sparks  from  the 
defendant's  engine,  a  charge  is  free  from 
error  which  instructs  the  jury  that  the 
defendant  was  responsible  for  the  plain- 
tiff's loss  caused  by  the  fire,  whether  or 
not  the  fire  was  caused  by  the  sparks 
emitted  from  the  engine,  which  alighted 
directly    upon    the     houses    which    were 
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burned,  or  whether  the  fire  was  caused 
by  sparks  emitted  from  the  pile  of  saw- 
dust, which  was  thrown  by  the  wind 
upon  the  houses  of  the  plaintiff;  such 
wind  not  being,  in  a  legal  sense,  an  effi- 
cient intervening  cause  which  directly 
contributed  to  the  injury  complained  of. 
Alabama  G.  S.  R.  Co.  v,  Johnston,  29 
So.  771,  128  Ala.  283,  cited  in  note  in  42 
L.  R.  A.,  N.  S.,  762. 

§  MS.   Contracts  for  Exemption  from  Li- 
ability. 

Where  property  is  placed  on  a  rail- 
road right  of  way  under  a  contract  by 
which  the  owner  releases  the  railroad 
company  from  liability  for  damage  to  the 
property  by  fire,  the  company  is  not  lia- 
ble for  negligently  destroying  the  prop- 
erty by  fire.  Alabama  Great  Southern 
R.  Co.  V.  Demoville,  52  So.  406,  167  Ala. 
292. 

An  agreement  between  defendant  rail- 
road company  and  another,  by  which  the 
latter  agreed  to  save  the  company  harm- 
less from  damage  by  the  destruction  of 
a  seedhouse  erected  by  it  on  the  railroad 
company's  right  of  way,  in  consideration 
of  the  privilege  of  erecting  it  there, 
would  not  prevent  plaintiff,  who  was  not 
a  party  thereto,  and  had  no  knowledge 
thereof,  from  recovering  against  the 
railroad  company  for  the  destruction  of 
seed  stored  therein  with  the  consent  of 
such  other,  though  the  company  was  not 
notified  that  plaintiff  was  using  the  seed- 
house;  the  agreement  not  binding  him. 
Alabama,  etc.,  R.  Co.  v,  Demoville,  167 
Ala.   292,    52    So.   406. 

§  S43.    Persons  EUititled  to  Damages. 

Equitable  Owner^ — In  an  action  for  the 
destruction  of  cotton  by  fire,  alleged  to 
have  been  communicated  by  defendant's 
engine,  the  fact  that  plaintiff  held  an 
equitable  title  only  to  a  part  of  the  cot- 
ton sued  for  was  immaterial.  Alabama 
Great  Southern  R.  Co.  v.  Clark,  34  So. 
917,  136  Ala.  450. 

Trespasser  or  Licensee. — If  the  owner 
of  property  is  a  mere  trespasser  in  plac- 
ing it  on  a  railroad  right  of  way  without 
the  company's  consent,  he  can  not  re- 
cover for  its  negligent  destruction  by  fire, 
but  if  the  company  licenses  one  to  erect 
buildings  on  its  right  of  way,  it  will  be 
liable  for  negligently  destroying  them  by 


fire,  unless  it  has  contracted  for  exein( 
tion  from  liability.  Alabama  Great  Sont 
em  R.  Co.  v,  Demoville,  52  So.  406, 
So.   292. 

§  844.  Actions  for  Injuries  by  Fire. 

§  S45.  Pleading. 

§  845  (1)  Form  and  Sufficiency  of  AU 
gations  in  General. 
Complaint   Held    Sufficient— In  an  a 

tion  '  against  a  railroad  company  fj 
damages  by  fire  from  one  of  dcfcndanti 
engines,  allegations  in  the  compile 
that  the  defendant,  its  agents  or  esi 
ployees,  negligently  set  fire  to  and  (k 
stioyed  specified  property  belonging  \ 
plaintiff  on  plaintiffs  premises  in  a  namd 
town  and  county,  was  sufficient  on  d^ 
murrer.  Alabama,  etc.,  R.  Co.  r.  Y\xi 
ers*  Warehouse,  etc.,  Co.,  153  Ala.  V^ 
45  So.  82. 

A  complaint  which  alleged  that  a 
January  13,  1897,  defendant,  by  the  d«| 
ligence  of  its  servants  who  were  thi 
and  there  engaged  in  the  operation  I 
an  engine  on  defendant's  road,  nefi 
gently  threw  sparks  from  the  engif 
which  set  fire  to  cotton,  the  propcrtj , 
the  plaintiff,  of  the  value  of  $2,500.  i] 
by  reason  thereof  the  cotton  was  i 
stroyed,  and  plaintiff  was  injured  in  t 
sum  aforesaid,  stated  facts  sufficient 
constitute  a  cause  of  action.  Lonisri 
&  N.  R.  Co.  V.  Marbury  Lumber  Co., 
So.  438,  125  Ala.  237. 

The  averments  of  a  complaint  that  ( 
fendant,    while    operating     a     locomol 
over  its   road,   negligently    permitted  I 
to   be    communicated  from     the  locoi 
tive   to  cotton   of    plaintiff     lying  on 
fendant's  station  platform,    by  which 
cotton     was     burned,     sufficiently    in 
that  defendant  was  under,  and  was  ^ 
of  a   violation    of,   the   general    duty 
posed     on    all     persons    under     ordin 
ciicumstances   to    observe     ordinary  i 
to  avoid   injury  to    the    property  oi 
other,    though     they   may    be    insuftc 
to  show  defendant  was  und<er  the  gre 
obligations  of  a  common  carrier  or  ( 
warehouseman.      Southern      Ry.      Ca 
Wilson,    35    So.    561,    138    Ala.    510 

Complaint  Not  Uncertain  or  la 
nite. — In  an  action  against  a  ra2 
company  for  damages  by  fire,  a  < 
plaint   which,   after  alleging    that   dci 


§§  245  (1).245  (3) 


Railroads 


449 


ant  operated  a  railroadi  alleged  that 
plaifitifiF  owned  certain  property  specif- 
ically set  out,  situated  on  plain  ti£F's, 
premises,  which  was  destroyed  by  fire 
communicated  to  certain  bales  of  cotton 
by  sparks  from  defendant's  engine, 
through  the  negligence  of  defendant/  its 
servants  or  agents,  was  not  subject  to 
demurrer  on  the  ground  of  uncertainty 
and  indefiniteness.  Alabama,  etc.,  R.  Co. 
V.  Planters'  Warehouse,  etc.,  Co.,  153  Ala. 
241,  45  So.  82. 

Necessity  of  Alleging  Consent  of  Rail- 
road to  Presence  of  Cotton  on  Its  Plat- 
form.— ^A  complaint  for  negligent  burn- 
ing of  plaintiff's  cotton  is  not  defective 
in  alleging  that  when  burned  it  was  on 
defendant's  railroad  platform,  without 
alleging  that  it  was  there  by  defendant's 
consent,  or  otherwise  accounting  for 
its  presence  there;  there  being  no 'pre- 
sumption that  it  was  there  under  cir- 
cumstances relieving  defendant  of  the 
general  duty  imposed  on  all  persons,  un- 
der ordinary  circumstances,  to  Observe 
ordinary  care  to  avoid  injury  to  the 
property  of  another.  Southern  Ry.  Co. 
V.  Wilson,  138  Ala.  510,  36  So.  561. 

"Caused  or    Allowed**    Not  Equivocal. 

— A  declaration,  averring  that  plaintiff 
owned  bales  of  cotton  near  the  railroad, 
and  that  defendant  negligently  "caused 
or  allowed"  said  cotton  to  be  damaged 
by  fire  communicated  by  means  of  said 
locomotives,  was  not  equivocal  because 
of  the  alternative  averment,  as  the  words 
as  so  used  were  synonymous.  Louis- 
ville, etc.,  R.  Co.  V.  Smith,  163  Ala.  141, 
50  So.  241. 

''By  Reason  of  Said  Fire"  Merely 
Averment  of  Consequence  of  Negli- 
gence.— ^Where  counts  of  a  declaration 
plainly  impute  the  communication  of 
fire  to  plaintiffs  cotton  because  of  de- 
fendant railroad's  negligence,  a  further 
averment  that  the  damages  were  caused 
"by  reason  of  said  fire''  was  merely  an 
averment  of  the  consequences  of  the 
negligence,  and  the  counts  were  not 
subject  to  demurrer.  Louisville  &  N. 
R.  Co.  V,  Smith,  60  So.  241,  163  Ala.  141. 

§  840  (S)  Acts  of  Agents  or  Employees. 

Where  a  complaint  in  an  action  against 
a  railroad  for  negligently  setting  out 
fire  was  defective  in  failing  to  aver  that 
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the  negligent  act  of  defendant's  servant 
or  agent  was  committed  while  acting 
within  the  line  of  his  duty  or  employ- 
ment, such  defect  could  only  be  reached 
by  demurrer.  Alabama  Great  Southern 
R.  Co.  V,  Sanders,  40  So.  402,  145  Ala.  44d. 

A  complaint  in  an  action  against  a 
railroad  company  for  the  destruction  of 
property  by  fire,  which  alleges  that  the 
employees  of  the  company,  while  acting 
in  the  line  of  their  employment  "or  un- 
der instructions  from  their  superior," 
set  fire  to  combustible  material  on  the 
right  of  way,  and  negligently  permitted 
the  fire  to  spread  to  the  land  of  plaintiff 
and  destroy  enumerated  property,  is  fa- 
tally bad,  because,  if  the  quoted  words 
remain  in  the  complaint,  the  failure  to 
show  that  the  superior  ordering  the  em- 
ployees to  set  the  fire  had  actual  or  ap- 
parent authority  to  make  the  order  and 
bind  the  company  renders  the  complaint 
insufficient.  Western  Railway  r.  Irwin, 
2  Ala.  App.  577,  56  So.  768. 

§  246  (3)  Defects  in  and  Management  of 
E^ngines. 

A  complaint  which  alleges  that  de- 
fendant negligently  selected  and  main- 
tained an  engine  that  was  in  an  improper 
and  defective  condition,  and  negligently 
and  improperly  managed  such  engine, 
whereby  sparks  of  fire  were  emitted 
therefrom  and  thrown  onto  and  ignited 
the  house  in  which  plaintiff  lived,  shows 
negligence  by  defendant.  Birmingham 
Ry.,  Light  &  Power  Co.  v,  Hinton,  37 
So.  635,  141  Ala.  600;  Louisville,  etc.,  R. 
Co.  V.  Marbury  Lumber  Co.,  125  Ala. 
237,  2S  So.  438. 

In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  the  de- 
struction of  plaintiffs  house  by  fire,  a 
complaint,  which,  after  alleging  that  the 
defendant  operated  a  railroad  near  the 
plaintiffs  hopse,  then  alleges  that  plain- 
tiff's house  was  destroyed  by  fire,  which 
"was  communicated  to  plaintiffs  said 
building  from  an  engine  or  locomotive 
operated  by  the  defendant,  *  *  *  and 
said  fire  was  caused  by  the  negligence 
or  carelessness  of  the  defendant  in  op- 
erating or  running  said  locomotive," 
sufficiently  states  a  cause  of  action,  and 
is  not  subject  to  demurrer  upon  the 
ground  of  uncertainty  and  indefiniteness 
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in  its  allegations  of  negligence.  Ala- 
bama G.  S.  R.  Co.  V.  Taylor,  »9  So.  673, 
12»  Ala.  d3«. 

In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  the  destruc- 
tion of  the  plaintiffs  houses,  fences,  or- 
chards, etc,  by  fire,  a  complaint  which, 
after  alleging  that  the  defendant  owned 
and  operated  a  railroad^  and  that  the 
plaintifiF  owned  certain  houses,  fences, 
orchards,  etc.,  upon  a  certain  lot  near 
said  railroad,  then  avers  "that  the  de- 
fendant negligently  caused  or  allowed 
said  houses,  fences,  fencing,  trees,  or- 
chards, shrubbery,  and  plants  to  be 
greatly  damaged  or  destroyed  by  means 
of  a  fire  communicated  from  or  by  means 
of  said  locomotive,"  sufficiently  states  a 
cause  of  action,  and  is  not  subject  to  de- 
murrer upon  the  ground  of  uncertainty 
and  indefiniteness  in  its  allegations  of 
negligence.  Alabama  G.  S.  R.  Co.  v. 
Johnston,  2^  So.  771,  128  Ala.  2»3. 

A  complaint  whicH  alleged  that  de- 
fendant negligently  caused  the  destruc- 
tion by  fire  of  property  belonging  to 
plaintiff,  by  permitting  sparks  and  fire 
to  be  emitted  from  one  of  defendant's 
engines,  and  thereby  set  fire  to  a  certain 
storehouse,  which  fire  was  communicated 
from  such  building  to  the  buildings  and 
property  of  plaintiff,  by  means  of  other 
houses  standing  between,  in  the  course 
and  spread  of  the  fire,  and  that  such 
property  of  plaintiff  was  des)troyed  by 
reason  of  defendant's  negligence,  which 
consisted  in  that  defendant  negligently 
selected  and  maintained  an  engine  which 
it  was  operating  in  a  defective  condi- 
tion, so  that  such  sparks  and  fire  were 
thereby  caused  to  be  emitted  from  the 
engine,  and  that  defendant  negligentlv 
failed  to  provide  such  engine  with  a 
proper  spark  arrester,  so  that  the  sparks 
were  caused  and  permitted  to  escape, 
thereby  proximately  causing  the  com- 
munication of  the  fire  from  the  engine 
and  the  destruction  of  plaintiff's  prop- 
el ty,  to  the  damage  of  plaintiff  in  the 
sum  of  $4,000,  sufficiently  averred  neg- 
ligence. Birmingham  Ry.,  Light  & 
Power  Co.  v.  Martin,  42  So.  618,  148 
Ala.  8«  See  also,  Louisville,  etc.,  R.  Co. 
V.  Marbury  Lumber  Co.,  125  Ala.  237,  28 
So.  438;  Birmingham  R.,  etc..  Co.  v.  Hin- 
ton,  141  Ala.  606,  37  So.  655. 


§  S45  (4)  Proximate  Cause  of  Injury. 

A  complaint  against  a  railroad  ^om* 
pany,  which  alleges  that  defendant  neg- 
ligently set  fire  to  and  burned  the  house 
in  which  paintiff  resided;  that  he  was  in 
the  house  when  it  was  ignited,  and  was 
burned  while  escaping  from  it  during 
the  fire — sufficiently  shows  that  defend- 
ant's negligence  was  the  proximate  cause 
of  plaintiffs  injury.  Birmingham  Ry.,. 
Light  &  Power  Co.  v.  Hinton,  37  So. 
635,   141  Ala.   606. 

§  S45  (5)  Plea  or  Answer. 

Plea  Hdd  Sufficient  to  Set  up  Con- 
tributory Negligence.  —  In  an  action 
against  a  railroad  for  damages  for  set- 
ting fire  to  plaintiff's  property,  a  plea 
that  plaintifiF's  servants  knew  that  the 
engine  had  passed  emitting  sparks  in  an 
unusual  quantity,  which  fell  upon  or 
near  plaintiff's  property,  and  which  they 
knew  would  probably  cause  a  fire,  and 
negligently  failed  to  extinguish  the 
sparks,  which  negligence  proximately 
caused  the  loss,  showed  facts  which  cast 
the  duty  of  preventing  injury  upon  plain- 
tiff's servants,  and  hence  was  not  sub- 
ject to  demurrer.  McCary  v.  Alabama, 
etc.,  R.  Co.,  182  Ala.  597,  62  So.  18. 

A  plea  which  alleged  that  plaintiff 
constructed  sheds  of  inflammable  mate- 
rial along  a  street  and  within  30  feet  of 
defendant's  railroad  track  passing  along 
the  street;  that  ^ry  grass  and  other  in- 
flammable matter  accumulated  on  the 
street  and  sidewalk  in  front  of  plaintiffs 
building;  that  the  weather  was  dry;  that 
defendant's  locomotive  engine  passing 
along  there  every  day  frequently  threw 
out  sparks  in  dangerous  quantities,  and 
this  plaintiff  knew;  that  plaintiff,  though 
required  by  the  city  ordinance  to  sweep 
the  sidewalk,  failed  to  do  so,  and  negli- 
gently allowed  the  matter  to  remain  in 
the  street,  though  the  danger  of  fire  es- 
caping from  defendant's  engine  was 
apparent,  and  known  to  it;  and  that 
plaintiff's  president  saw  the  engine  throw 
out  sparks  that  caused  the  fire,  but  neg- 
ligently went  away  without  looking  to  see  if 
the  grass  had  been  ignited — set  up  plain- 
tiff's contributory  negligence  subsequent 
to  the  alleged  negligence  of  defendant, 
counted  on  as  the  cause  producing  the 
injury   compained   of,   and   was   therefore 
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sufficient  as  against  a  demurrer.  Louis- 
ville &  N.  R.  Co,  V,  Sullivan  Timber  Co., 
d5   So.  327,   138  Ala.   37<9. 

Plea  of  Contributory  Negligence  as 
Proximate  Cause  of  Burning  Plaintiff's 
Property  Held  Insufficient. — In  an  ac- 
tion against  a  railroad  company  for  the 
destruction  of  property  by  fire,  a  plea 
which  alleges  the  proximity  of  the  prop- 
erty to  the  right  of  way  and  the  con- 
tributory negligence  of  the  owner  in  not 
b'aving  a  watchman  at  the  property, 
though  he  knew  of  the  proximity  of  the 
property  to  the  right  of  way  and  the  lia- 
bility of  fire  from  passing  trains,  and 
that  the  owner  with  such  knowledge 
negligently  piled  cotton  near  the  right 
of  way,  etc.,  is  bad  on  demurrer,  since  it 
attempts  to  set  up  contributory  negli- 
gence growing  out  of  the  owner's  fail- 
ure to  guard  the  property  prior  to  the 
negligent  acts  of  the  company.  South- 
ern Ry. 'Co.  V.  Darwin,  47  So.  314,  156 
Ala.  311. 

In  an  action  against  a  railroad  com- 
pany for  damages  by  a  fire  communicated 
from  one  of  defendant's  engines  to  cer- 
tain cotton,  and  from  there  to  plaintiff's 
warehouse  and  other  property,  a  plea 
alleging  that  the  burning  of  plaintiff's 
property  would  not  have  occurred  but 
for  plaintiffs  proximate  contributory  neg- 
ligence in  placing  cotton  in  bales  on  an 
exposed  platform  in  dangerous  proximity 
to  defendant's  tracks,  where  it  was  liable 
g  to  be  set  on  fire  by  sparks  from  defend- 
ant's engines,  and  that  plaintiff  knew,  or 
by  the  exercise  of  reasonable  diligence 
could  have  known,  that  it  was  danger- 
ous to  so  store  cotton,  was  insufficient 
on  demurrer.  Alabama  Great  Southern 
R.  Co.  V.  Planters'  Warehouse  &  Com- 
mission Co.,  45  So.  82,  153  Ala.  241. 

In  an  action  against  a  railroad  com- 
pany for  damages  by  fire  communicated 
from  one  of  defendant's  engines  to  cer- 
tain cotton,  and  from  there  to  plaintiffs 
warehouse  and  other  property,  a  plea 
alleging  that  the  cotton  was  liable  to  be 
set  on  fire  by  the  engines  of  defendant 
passing  on  the  tracks  of  defendant,  and 
that  plaintiff  after  the  cotton  was  set  on 
fire  negligently  failed  to  exercise  rea- 
sonable diligence  or  take  reasonable  pre- 
cautions to  prevent  the  fire  from  spread- 
ing to  the  warehouse,  and  thereby  prox- 


imately contributed  to  the  burning  and 
destruction  of  his  property,  was  insuffi- 
cient on  demurrer.  Alabama,  etc.,  R. 
Co.  V.  Planters'  Warehouse,  etc.,  Co.» 
153  Ala.  241,  45  So.  82. 

In  an  action  against  a  railroad  com- 
pany for  damages  by  fire  communicated 
from  one  of  defendant's  engines  to  cer- 
tain cotton,  and  from  there  to  plaintiffs 
warehouse  and  other  property,  the  plea 
alleged  that  plaintiff  was  guilty  of  con- 
tributory negligence  in  placing  the  cot- 
ton upon  an  uninclosed  platform,  where 
it  was  exposed  to  the  danger  of  fire  from 
sparks  from  defendant's  engine,  though 
warned  of  such  danger  by  an  agent  of 
defendant,  and  that  such  contributory 
negligence  on  the  part  of  plaintiff  was 
the  proximate  cause  of  the  destruction 
of  plaintiff's  property.  Held,  that  the 
plea  was  insufficient  on  demurrer.  Ala- 
bama, etc.,  R.  Co.  V.  Planters'  Ware- 
house, etc.,  Co.,  153  Ala.  241,  45  So.  82. 

In  an  action  against  a  railroad  com- 
pany for  damages  by  a  fire  communi- 
cated from  one  of  defendant's  engines 
to  certain  cotton,  and  from  there  to 
plaintiff's  warehouse  and  other  property, 
the  plea  alleged  that  the  destruction  of 
plaintiff's  property  was  caused  by  plain- 
tiffs contributory  negligence  in  leaving 
cotton  on  an  uninclosed  platform  near 
defendant's  tracks,  and  that  prior  to  the 
occurrences  complained  of  fire  had  been 
communicated  by  passing  trains  to  cot- 
ton placed  there;  that  plaintiff  had 
knowledge  of  the  same,  had  been 
warned  of  the  danger,  and  that,  not- 
withstanding a  high  wind  blowing  from 
the  track  toward  the  warehouse,  plain- 
tiff placed  his  cotton  in  such  exposed 
place.  Held,  that  the  plea  was  insuffi- 
cient on  demurrer.  Alabama,  etc.,  R. 
Co.  V.  Planters'  Warehouse,  etc.,  Co., 
153   Ala.  241,  45   So.   82. 

In  an  action  against  a  railroad  com- 
pany for  damages  by  a  fire  communicated 
from  one  of  defendant's  .engines  to  cer- 
tain cotton,  and  from  there  to  plaintiffs 
warehouse  and  other  property,  a  plea 
alleged  that,  though  there  was  a  cov- 
ered and  inclosed  platform  for  the  pur- 
pose of  storing  cotton,  the  cotton  was 
placed  on  an  uninclosed  platform  be- 
longing to  defendant  on  its  right  of  way 
next  to  its  track,   which    was    not  kept 
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for  storing  cotton;  that  it  was  not  a 
place  reasonably  safe  for  the  storage  of 
cetton,  but  that  there  was  constant  dan- 
ger from  sparks,  and  that  plaintiff  negli- 
gently failed  to  remove  the  cotton  into 
the  inclosed  part  of  his  warehouse  within 
a  reasonable  time,  but  negligently  al- 
lowed it  to  remain  on  the  platform,  ex- 
posed to  danger  from  ignition  by  fire 
from  defendant's  locomotive,  and  that 
the  fire  was  communicated  from  the  cot- 
ton to  plaintiff's  warehouse  and  other 
property  destroyed.  Held,  that  the  plea 
was  insufficient  on  demurrer.  Alabama, 
etc.,  R.  Co.  V.  Planters'  Warehouse,  etc., 
Co.,   153  Ala.  241,  45  So.  82. 

Motion  to  Strike  under  Code  1896»  § 
SM6. — In  an  action  to  recover  damages 
for  the  alleged  burning  of  plaintiff's  cot- 
ton, stored  in  a  warehouse  along  de- 
fendant's right  of  way,  special  pleas,  al- 
leging contributory  negligence  and  as- 
sumption of  risk,  in  that  a  part  of  the 
warehouse  in  which  the  cotton  was 
stored  consisted  of  an  uninclosed  plat- 
form, near .  defendant's  track,  on  which 
cotton  was  stored  to  plaintiff's  knowl- 
edge, and  was  liable  to  and  did  become 
ignited  and  communicate  the  fire  to  the 
cotton  in  the  warehouse,  etc.,  were  not 
unnecessarily  prolix,  irrelevant,  or  friv- 
olous, and  were  therefore  not  subject  to 
a  general  motion  to  strike  under  Code 
1996,  §  3286.  Alabama  Great  Southern 
R.  Co.  v.  Clark,  34  So.  »17,  136  Ala.  450. 


§   S46. 


Issues,  Proof,  and  Variance. 


Evidence  Admissible    under  Pleadings. 

— Where,  in  an  action  against  a  railroad 
for  the  destruction  of  cotton  by  sparks 
alleged  to  have  been  emitted  from  an 
engine,  the  first  count  of  the  complaint 
charged  negligence  generally,  without 
specifying  whether  it  existed  in  the 
equipment  or  operation  of  the  engine,  it 
was  competent  under  such  count  for 
plaintiff  to  show  negligence  in  either  of 
such  phases.  Alabatfia  Great  Southern 
R.  Co.  V.  Sanders,  40  So.  402,  146  Ala. 
449. 

Where,  in  an  action  against  a  railroad 
company  for  the  destruction  of  property 
caused  by  a  fire  set  by  defendant's  en- 
gine, the  complaint,  after  naming  some 
of  the  items  of  property  destroyed,  con- 
tinued,   "and    other    personal    property," 


and  no  effort  was  made  by  the  defendant 
by  motion  or  otherwise,  to  secure  a  spc 
cific  statement  as  to  the  nature  aa 
character  of  the  "other  personal  pr«:^ 
erty,"  plaintifFs  testimony  that  he  los 
a  dog  worth  $25,  elicited  in  answer  t 
a  general  question,  to  which  no  objectio 
was  made,  asking  if  anything  else  n 
destroyed  by  the  fire,  was  not  objectiw 
able.  Birmingham  Ry.,  Light  &  Powt 
Co.  V,  Martin,  42  So.  618,  148  Ala.  8. 

Variance. — In  an  action  against  a  rai 
road   company   to    recover   damages  n 
suiting   from   fire,   alleged   to  have  b« 
caused  by  sparks  emitted  from  a  locos 
tive    running    on    the    defendant's  roi 
where   in    the   complaint   the  plaintid  \ 
leges  that  the  defendant's  train  "was 
carelessly  and   negligently  operated  th 
sparks  of  fire  from  the  locomotive  drs 
ing  said  train  set  fire  to  and  destroje 
the  plaintiff's  property,  and  that  "by  rt 
son   of  said   carelessness   and  negliged 
in    operating    its    train   the    plaintiff  \ 
sustained"  the  damages  claimed,  bat  tiM 
is  no  averment  in  the  complaint  of  i 
defect    in    the     locomotive,      or  want 
proper   appliances   on   the   locomotive 
prevent  the  escape  of  sparks  in  danf 
ous    quantities     or    dangerous    size, 
plaintiff  is  not  entitled   to   recover  31 
the   bare   proof    that   the    fire   which 
stroyed    his     property     was     caused 
sparks    emitted    from    a    passing  engi 
and  the  giving  of  the  general  affinnal 
charge  for  the  defendant  upon  such  pr 
alone  is  free  from  error.     Tinney  r  C 
tral   of   Georgia   R.   Co.,    30   So.  6S3, 
Ala.  523. 

A   complaint  which  alleged  that  pi 
tiff  had  been  damaged  by   fire  from 
engines   of  defendant   railroad    compa 
caused  by  the  negligence  of  defcndis! 
supported    by    proof   of    either   defec 
construction    or    negligent     operatio2 
the  engihes,  or  of  negligence  in  pen 
ting   combustible   material    to   remain 
its  right  of  way.    Louisville  &  X.  R- 
V.  Miller,  109  Ala.  500,  19  So.  989. 


§  «47. 
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Proof, 


As    to     instructions,     see     post, 
sumption     and     Burden     of     Prooi 
§  251  (2). 
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§   M7    (1)     Initial    Burden    Resting    on 
PlaintifiF. 

In  an  action  against  a  railroad  com- 
pany to  recover  damages  resulting  from 
fire  alleged  to  have  been  caused  by  the 
negligent  escape  of  sparks  from  a  lo- 
comotive running  on  defendant's  road, 
the  burden  is  on  the  plaintiff,  in  the  first 
instance,  to  show,  that  the  fire  was  caused 
by  sparks  emitted  from  defendant's  lo- 
comotive. Louisville,  etc.,  R.  Co.  v. 
Reese,  85  Ala.  497,  5  So.  283;  Louisville, 
etc.,  R.  Co.  V.  Marbury  Lumber  Co.,  1^5 
Ala.  237,  28  So.  438;  S.  C,  132  Ala.  520, 
32  So.  745;  Sherrell  v,  Louisville,  etc.,  R. 
Co.,  148  Ala.  1,  44  So.  153. 

§  S47  (8)  Presumption  of  Negligence  and 
Burden  of  Pro<^.       ^ 

Where  fire  is  communicated  to  prop- 
erty from  an  operated  locomotive,  the 
burden  is  on  defendant  to  show  prima 
facie  that  the  fire  was  thus  communi- 
cated without  negligence  of  defendant 
in  the  construction,  equipment,  or  opera- 
tion of  the  locomotive.  Mtller-Brent 
Lumber  Co.  v.  Douglas,  52  ^o.  414,  167 
Ala.  286;  Louisville,  etc.,  R.  Co.  v.  Reese, 
84  Ala.  497,  5  So.  283;  Sullivan  Timber 
Co.  V.  Louisville,  etc.,  R.  Co.,  163  Ala. 
125,  50  So.  941;  Louisville,  etc.,  R.  Co.  v, 
Sherrell,  152  Ala.  213,  44  So.  631  f  Louis- 
ville, etc.,  R.  Co.  V.  Marbury  Lumber 
Co.,  125  Ala.  237,  28  So.  438;  S.  C,  132 
Ala.  520,  32  So.  745;  Alabama,  etc.,  R. 
Co.  V.  Taylor,  129  Ala.  238,  29  So.  673; 
Southern  R.  Co.  v,  Dickens,  161  Ala.  144, 
49  So  766;  Louisville,  etc.,  R.  Co.  v. 
Miller,  10©  Ala.  500,  19  So.  989;  Ala- 
bama, etc.,  R.  Co.  V.  Johnston,  128  Ala. 
283,  29  So.  771;  Southern  R.  Co.  v.  John- 
son, 141  Ala.  575,  37.  So.  919. 

In  Louisville,  etc.,  R.  Co.  v,  Marbury 
Lumber  Co.,  125  Ala.  237,  28  So.  438, 
^41,  the  court  said  the  rule  that  the 
mere  communication  of  fire  by  a  rail- 
road engine  is  of  itself  sufficient  to  raise 
a  presumption  of  negligence  against  the 
company/*has  its  foundation  in  the  prac- 
tical necessities  of  the  case.  "Its  loco- 
motives from  which  the  fire  escapes  are 
entirely  within  the  control  and  under  the 
supervision  of  the  company,  and  its 
agents  or  servants  know  whether  or  not 
they  are  properly  equipped  to  prevent 
the    escaping    of    fire,     and    they    Jcnow 


whether  any  mechanical  appliances  were 
employed  for  that  purpose,  and,  if  so, 
what  was  their  character,  while,  on  the 
other  hand,  the  owner  of  the,  property 
consu^ned  has  little  or  no  opportunity 
to  learn  whether  it  was  a  case  of  un- 
avoidable accident  or  negligence." 

Where  it  is  shown,  in  an  action  for 
injuries  from  fire  set  by  a  locomotive, 
that  the  locomotive  was  emitting  sparks 
of  dangerous  and  unusual  size  and  quan- 
tity, the  burden  is  placed  on  defendant 
to  show  proper  construction  and  equip- 
ment of  the  engine,  and  that  it  was  in 
good  repair  and  prudently  handled.  Mor- 
ton V,  Louisville  &  N.  R.  Co.,  A»  So.  423, 
161  Ala.  107. 

In  an  action  for  the  destruction  of 
property  by  fire  alleged  to  have  been 
communicated  by  the  operation  of  a  lo- 
comotive, the  burden  was  on  defendant 
to  exclude  prima  facie  the  three  means, 
namely,  negligent  construction,  equip- 
ment, and  operation,  by  which  the  fire 
could  have  been  negligently  communi- 
cated to  the  property.  Miller-Brent 
Lumber  Co.  v.  Douglas,  167  Ala.  286,  52 
So.  414. 

Where  a  railroad  company  is  sued  for 
damages  resulting  from  a  fire  alleged  to 
have  been  set  by  its  locomotive,  in  order 
to  raise  the  presumption  of  negligence, 
so  as  to  cast  on  defendant  the  burden  of 
showing  that  its  engine  had  suitable  ap- 
pliances and  was  properly  managed,  the 
jury  must  be  reasonably  satisfied  from 
the  evidence,  that  the  fire  was  caused  by 
sparks  emitted  in  unusual  and  dangerous 
quantities  from  defendant's  engine,  and 
evidence  merely  "tending"  to  prove  such 
fact  is  not,  as  a  matter  of  law,  sufficient. 
Louisville  &  N.  R.  Co.  v,  Malone,  109 
Ala.  509,  20  So.  33. 

§   247    (3)    Evidence   Sufficient   to    Raise 
Presumption. 

The  recent  passing  of  a  train,  and  the 
discovery  of  fire  near  the  track  shortly 
thereafter,  raises  no  presumption  of  law 
that  the  fire  was  started  by  the  train. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 
Hinton,  48  So.  546,  158  Ala.  470;  South- 
ern R.  Co.  V.  Dickens,  161  Ala.  144,  49 
So.    766. 

Testimony  that  witness  saw  sparks 
emitted     from      defendant's      locomotive 
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which  set  fire  to  cotton  of  which  plain- 
tiff's bales  were  a  part  raised  a  presump- 
tion that'  the  fire  igniting  the  cotton 
resulted  ii^om  negligence  in  the  equip- 
ment and  operation  of  the  locomotive. 
Louisville  &  N.  R.  Co.  v.  Smith,  50  So. 
241,  163  Ala.  141. 

In  an  action  against  a  railroad  for 
burning  plaintiff's  building,  an  instruc- 
tion that  if  the  jury  found  from  the  evi- 
dence that  the  fire  was  discovered  on 
top  of  an  old,  rotten,  and  easily  combus- 
tible shingled-roof  building,  soon  after 
defendant's  engine  passed  by  near  such 
building,  and  that  the  engine,  when  pass- 
ing, was  emitting  sparks  in  unusually 
large  and  dangerous  quantities,  the  bur- 
den was  on  defendant  to  clear  itself  of 
all  negligence,  provided  plaintiff's  prop- 
erty was  destroyed  by  fire  emitted  from 
the  engine,  was  proper.  Louisville  &  N. 
R.  Co.  V.  Sherrell,  44  So.  631,  152  Ala. 
213. 

§  947  (4)   Evidence    Sufficient    to  Rebut 
Presumption. 

In  an  action  against  a  railroad  com- 
pany to  recover  damages  resulting  from 
fire  alleged  to  have  been  caused  by  the 
negligent  escape  of  sparks  frojn  a  loco- 
motive running  on  the  defendant's  road, 
proof  by  the  plaintiff  that  the  fire  was 
caused  by  sparks  emitted  from  a  loco- 
motive running  on  the  defendant's  road 
raises  a  presumption  of  negligence  against 
the  defendant,  and  places  upon  it  the 
burden  of  showing  that  the  engine  al- 
leged to  have  caused  the  fire  was  prop- 
erly constructed,  was  equipped  with  ap- 
proved devices  and  appliances  to  pre- 
vent the  escape  of  sparks,  was  in  good 
repair,  and  prudently  managed  and  con- 
trolled; and  upon  proof  of  these  tacts 
by  the  defendant  the  presumption  aris- 
ing from  the  mere  communication  o' 
fire  is  rebutted,  and  the  plaintiff  can  not 
maintain  the  action  without  making  fur< 
ther  proof  of  specific  acts  of  negligence 
or  want  of  care  on  the  part  of  the  de- 
fendant. Alabama  G.  S.  R.  Co.  v.  Tay- 
lor, 29  So.  673.  129  Ala.  238;  Louisville, 
etc.,  R.  Co.  r.  Reese,  85  Ala.  497,  5  So. 
283;  Louisville,  etc.,  R.  Co.  v.  Marbury 
Lumber  Co..  125  .\la.  237,  28  So.  438; 
S.   C,    132   Ala.   520,   32   So.   745.   746. 

"The  extent  of  the  rule  is,  as  said  by 


Justice  Clopton  in  Louisville,  etc, 
Co.  V,  Reese.  85  Ala.  497,  5  So.  283, 1 
*We  do  not  understand  that,  in  acti 
for  injuries  caused  by  negligent  esaj 
of  fire  from  a  railroad  engine,  it 
erates  or  is  intended  to  abrogate  or  m 
ify  the  general  rule  which  makes  it 
cumbent  on  the  plaintifiF,  in  the  first 
stance,  to  establish  a  prima  facie  c 
or  to  devote  on  the  defendant  the  b 
den  of  doing  more  than  disproving 
prima  facie  case  shown  by  the  plaint 
Railroad  companies,  being  authorized 
employ  the  powerful  and  danger 
agency  of  steam,  are  required  by  law  r^ 
use  due  and  reasonable  care  to  preveo:^ 
injury  to  the  property  of  others — as  bi< 
often  been  said,  a  high  deg^ree  of  ca:^ 
Reasonable  care,  however,  does  not  rcj 
quire  the  adoption  of  every  new  invea 
tion  or  contrivance  which  science  may  d\ 
can  suggest,  as  to  the  utility  of  whid 
men  equally  skilled  may  differ.  Tncj 
fulfill  the  measure  of  their  duty  in  :rjj 
respect  by  adopting  such  appliances  ani 
contrivances  as  are  in  practical  use  b| 
well-regulated  railroad  companies,  ani 
which  have  been  proved  by  experience  'I 
he  adapted  to  the  purpose.  When  the, 
have  discharged  this  duty  they  are  n(j 
liable  tor  acddental  injuries  caused  b 
the  escape  of  fire  from  their  engicc 
The  mere  fact  that  a  fire  originated  froi 
sparks  emitted  from  an  engine  is  m 
sufficient  to  fasten  a  liability  on  Li 
company,  neither  does  the  rule  so  o\ 
crate.  It  is  not  a  rule  of  liability,  bci  < 
evidence.  On  the  advanced  progress 
Tnechanical  appliances,  and  the  practic 
demonstration  of  their  utility  and  d 
ciency,  a  reasonable  inference  may  art 
when  fire  originates  from  sparks  emhw 
by  a  locomotive  in  sufficient  quantity 
volume  to  occasion  damage,  that  the  c 
gine  is  not  properly  constructed,  or  ti 
it  has  not  the  improved  appliance >, 
is  not  managed  with  care.  \\*hcn  i 
inference  is  repelled  by  proof  of  i 
proper  construction  of  the  en^ne.  a 
use  of  proper  appliances,  and  care 
management,  the  plaintifiF  can  not  ma 
tain  the  action  without  making  prv^cf 
other  negligence  or  want  of  car« 
Louisville,  etc.,  R,  Co.  v.  Marbury  Li: 
her  Co.,   125  Ala.  237,  28  So.    43S.    441 

"Sufh   facts  may  be  easily   ascerta^ 
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and  proved  by  the  company;  and  if  its 
appliances  are  of  proper  pattern  and 
construction  and  in  s:ood  repair,  and 
there  has  been  no  negligence  in  the  op- 
eration of  the  engine,  the  presumption 
of  negligence  arising  from  the  escape  of 
fire  can  be  rebutted.  Care  should,  how- 
ever, be  observed,  to  distinguish  between 
the  prima  facie  presumptions  of  negli- 
gence raised  against  the  company  upon 
proof  of  communication  of  fire  from 
sparks  from  an  engine,  merely  for  the 
purpose  of  shifting  the  burden  of  proof, 
and  prima  facie  evidence  of  negligence 
in  fact,  lest  the  rule  be  misapplied,  and 
the  presumption  indulged  to  an  extent  of 
making  out  the  plaintiff's  case  as  against 
the  undisputed  evidence  of  the  exercise 
of  due  care  in  the  handling  and  the 
proper  construction  of  the  engine." 
Louisville,  etc.,  R.  Co.  v,  Marbury  Lum- 
ber Co.,  11^5  Ala.  237,  2&  So.  43«,  441. 

Where  plaintiff  proved  that  his  cotton, 
located  50  feet  from  defendant's  tracks, 
was  destroyed  by  fire  which  originated 
from  sparks  emitted  by  defendant's  en- 
gine, and  defendant,  in  rebuttal,  showed 
that  the  engine  was  equipped  with  the 
latest  practical  devices  to  prevent  the 
emission  of  sparks,  and  was  in  good  re- 
pair and  properly  handled  by  competent 
workmen,  the  burden  was  shifted  to  the 
plaintiff  to  show  actual  negligence  on  the 
part  of  defendant,  since  the  prima  facie 
presumption  of  negligence  arising  from 
the  mere  communication  of  the  fire  was 
rebutted  by  defendant's  evidence.  Louis- 
ville &  N.  R.  Co.  V.  Marbury  Lumber 
Co.,  28  So.  4»8,  125  Ala.  237,  cited  in 
notes  in  12  L.  R.  A.,  N.  S.,  62e,  627. 

Where  there  is  evidence  that  a  fire 
was  set  by  sparks  from  an  engine  63 
feet  away,  and  that  the  engin^  and  ap- 
pliances were  of  such  character  and  con- 
dition that,  with  proper  handling,  the 
sparks  could  not  have  reached  the  house, 
the  conclusion  that  the  engine  was  not 
properly  managed  is  not  rebutted  by  the 
evidence  of  the  engineer  and  fireman  to 
the  contrary.  Louisville  &  N.  R.  Co.  v. 
Malone,  109  Ala.  509,  20  So.  33. 

§  S47  (5)  Defects  in  and  Management  of 
Engines. 

There  is  no  presumption  of  law  that 
an   engine,   inspected  before   starting   on 


its  trip,  and  found  in  good  condition, 
remained  in  good  condition  during  the 
trip.  Louisville  &  N.  R.  Co.  v,  Malone, 
109  Ala.  509.  20  So.  &3. 


§  84S. 


Admissibility  of  Evidence. 


§  948  (1)  In  General. 

In  an  action  against  a  railroad  com- 
pany for  damages  for  the  destruction  of 
cotton  seed  stored  in  a  building  on  de- 
fendant's right  of  way  by  plaintiff 
claimed  to  have  been  caught  from  fire  in 
a  car  load  of  cotton  loaded  by  defend- 
ant, evidence  was  admissible  that  de- 
fendant's station  agent,  while  superin- 
tending .the  loading  of  the  cotton  the  day 
before  the  fire,  was  drunk  and  went  into 
the  car  in  which  the  cotton  was  loaded 
with  his  pipe  in  his  mouth,  though  no 
fire  was  seen  in  the  pipe  and  np  smoke 
was  seen  coming  therefrom,  and  that  the 
smell  of  burning  cotton  was  discovered 
near  such  cars  after  they'  were  loaded 
some  ten  or  twelve  hours  before  they 
broke  into  flames,  leading  defendant's 
porter  to  search  for  the  fire,  and  that 
the  odor  was  stronger  where  the  cars  . 
were  loaded  than  elsewhere,  tending  to 
show  that  the  fire  was  negligently  set 
out  by  defend^t's  agent,  and  that  he 
was  negligent  in  failing  to  discover  and 
extinguish  it.  Alabama  Great  Southern 
R.  Co.  V,  Demoville,  52  So.  406,  167  Ala. 
292. 

Price  at  Which  Damaged  Cotton  Sold 
and  Depreciated  from  Exposure  after 
Fire  Irrelevant. — In  an  action  for  dam- 
ages to  cotton  from  fire,  communicated 
from  defendant's  locomotive,  plaintiffs 
witness  having  testified  that  the  damage 
was  about  five  cents  a  pound,,  evidence, 
sought  to  be  elicited  on  cross-examina- 
tion, as  to  the  price  at  which  the  dam- 
aged cotton  was  sold,  and  the  extent  of 
damage  in  consequence  of  the  cotton  ly- 
ing on  the  ground  exposed  for  a  num- 
ber of  days  after  the  fire,  was  irrelevant 
as  throwing  no  light  on  the  measure  of 
damages.  Louisville  &  N.  R.  Co.  v. 
Smith,   50   So.   241.   163   Ala*  141. 

Condition  of  Weather. — On  the  issue 
whether  fire  was  set  by  sparks  from  a 
locomotive,  the  evidence  being  circum- 
stantial, testimony  that  it  was  dry 
weather  is   competent.     Louisville   &   N. 
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R.  Co.  V,  Marbury  Lumber  Cfo.,  32  So. 
745,   132  Ala.   520. 

Final  Disposition  of  Cotton. — ^Where  a 
part  of  the  cotton,  for  the  destruction  of 
which  by  fire  set  by  a  locomotive  dam- 
ages were  claimed,  was  shown  to  have 
been  only  partially  damaged,  it  was 
proper  in  an  action  to  inquire  what  fin- 
ally became  of  the  cotton.  Horton  v. 
Louisville  &  N.  R.  Co.,  49  So.  423,  161 
Ala.  107. 

Rule  of  Company  as  to  Degree  of  Care 
Required. — In  an  action  for  destruction 
of  cotton  by  fire  set  by  defendant's  en- 
gine, a  rule  adopted  by  defendant  for 
the  government  of  its  employees,  requir- 
ing the  exercise  of  "every"  precaution 
to  guard  against  the  setting  out  of  fire, 
was  inadmissible;  defendant's  liability 
being  limited  to  the  exercise  of  ordinary 
care.  Alabama  Great  Southern  R.  Co. 
V.  Clark,  34  So.  917,  136  Ala.  450. 

Memorandum  of  Marks,  Weights,  and 
Number  of  Bales  of  Cotton  Destroyed. — 
In  an  action  for  cotton  destroyed  by  fire, 
a  memorandum  of  the  marks,  weights, 
and  number  of  bales,  a  portion  of  which 
was  burned,  was  admissible  to  aid  in  de- 
termining the  minimum  weight  of  the 
bales  burned.  Southern  'R.  Co.  v.  Stone- 
wall Ins.  Co.,  177  Ala.  327^  58  So.  313. 

City  Ordinance  Regulating  Speed  of 
Locomotive. — In  an  action  against  a  rail- 
road company  for  cotton  destroyed  by 
fire*  alleged  to  have  been  started  by 
sparks  from  defendant's  locomotive,  an 
ordinance  regulating  the  speed  of  loc6- 
motives  within  the  city  where  the  fire 
occurred  was  admissible  on  the  issue  of 
whether  defendant  was  negligently  ex- 
ceeding the  speed  limit  and,  by  the 
greater  exhaust  occasioned,  causing  a 
greater  volume  of  sparks  to  be  emitted. 
Southern  R.  Co.  v,  Stonewall  Ins.  Co., 
177  Ala.  327,  58  So.  313. 

Action  of  Town  Authorities  in  Regard 
to  Loading  and  Unloading  Wood. — In 
an  action  for  loss  of  wood  caused  by  fire 
from  defendant's  locomotive,  evidence  as 
to  the  action  of  town  authorities  in  pro- 
hibiting defendant  from  loading  and  un- 
loading wood  in  the  town  on  account  of 
danger  from  fire  from  the  unusual  quan- 
tities of  sparks  from  defendant's  locomo- 
tive is  inadmissible.  McMillan  v.  Manis- 
tee Mill  Co.,  49  So.  685,  161  Ala.  169. 


Written  Agreement  Containing  State- 
ments Inconsistent  with  PlaintiflTs  Tes- 
timony as  to  Ownership  and  Location  of 
Fencing  Burned. — In  an  action  against  a 
railway  company  for  fencing  destroyed 
by  fire,  a  written  agreement  between 
plaintiff  and  another  company,  which  the 
evidence  tended  to  show  defendant  suc- 
ceeded, containing  statements  inconsist- 
ent with  plaintiffs  testimony  both  as  to 
the  ownership  and  location  of  the  fenc- 
ing, was  improperly  excluded  as  irrele- 
vant and  immaterial.  Southern  Ry.  Ca 
V.   Dickens,   44   So.   402,   152  Ala.  210. 

Diagrams  of  Plan  by  Which  Honsc 
Constructed. — In  an  action  against  i 
railroad  company  to  recover  damages  re- 
sulting from  fire  alleged  to  have  been 
caused  by  the  negligent  escape  of  sparks 
from  a  locomotive  running  on  defend- 
ant's road,  the  diagrams  of  the  plan  by 
which  the  houses  were  constructed,  in 
connection  with  proof  that  such  dia- 
grams were  correct,  arc  admissible  in 
evidence.  Alabama,  etc.,  R.  Co.  r.  Joho- 
ston,   128  Ala.  283,  29  So.   771. 

Extent  of  Damages. — In  an  actioi 
against  a  railroad  company  to  recover 
damages  for  the  destruction  of  houses 
by  fire  alleged  to  have  been  caused  \>y 
the  negligent  escape  of  ^arks  from  lo- 
comotives running  on  the  defendant*! 
road,  though  the  cost  of  building  ne« 
houses  of  the  kind  burned  is  not  the  cri- 
terion by  which  to  measure  the  damagei 
caused  by  their  destruction,  evidence  ol 
such  cost  is  relevant,  as  tending  to  sho« 
what  was  the  value  of  the  houses  at  th< 
time  of  the  fire.  Alabama,  etc.,  R.  Co.  r 
Johnston,  128  Ala.  2«3,  29  So.   771. 

Parol  Proof  to  Prove  Ownership  <^ 
House. — In  an  action  against  a  railroa< 
company  to  recover  damages  resultini 
from  a  fire  alleged  to  have  been  caus© 
by  the  negligent  escape  of  sparks  fron 
a  locomotive  on  the  defendant's  road,  'n 
order  to  prove  title  to  the  lands  oi 
which  the  house  that  was  burned  was  lo 
cated  it  is  not  incumbent  upon  the  plaia 
tiff  to  introduce  written  evidence  thercol 
but  parol  proof  of  the  possession  of  sue 
property  by  the  plaintiff  under  a  clait 
of  ownership  is  admissible  as  ei-idcnc 
of  title,  and  is  sufficient  to  raise  a  ?« 
sumption  of  ownership,  in  the  absence  c 
evidence  of  ownership  in   another.     Mi 
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bama,  etc.»  R.  Co.  v.  Johnston,  128  Ala. 
283,   29   So.   771. 

§  M6  ($)  Similar  Pacts  and  Transactions. 

In  an  action  against  a  railroad  for  de- 
stroyiiig  property  by  negligently  emit- 
ting sparks  from  an  engine,  evidence  of 
what  the  engine  was  doing  a  little  be- 
fore or  about  the  time  the  fire  was  dis- 
covered at  and  near  the  place  of  the  fire 
was  admissible  on  the  question  as  to 
whether  the  fire  was  caused  by  a  spark 
from  the  engine.  Alabama  Great  South- 
ern R.  Co.  V.  Clark,  39  So.  816,  145  Ala. 
459. 

Other  Fires.— "'In  the  absence  of  di- 
rect evidence,  evidence  that  other  fires 
originated  from  defendant's  engines  un- 
der like  conditions  at  or  about  the  same 
time,  either  before  or  after  the  fire  in 
question,  is  generally  admissible  as  tend- 
ing to  show  a  negligent  habit  on  the 
part  of  defendant  company  in  the  con- 
struction, equipment,  and  management  of 
its  engines,  and  therefore  as  tending  to 
show  such  negligence  in  the  particular 
case,  or  as  tending  to  show  the  possi- 
bility and  consequent  probability  that 
the  fire  was  set  by  an  engine  of  defend- 
•  ant,  especially  where  the  particular  en- 
gine which  caused  the  fire  is  not  identi- 
fied.'" Southern  R.  Co.  v.  Stonewall 
Ins.   Co.,   177  Ala.   327,  58  So.  313,  314. 

In  an  action  to  recover  for  damage  by 
fire  alleged  to  have  been  caused  by  an 
engine  on  a  railroad,  it  was  error  to  al- 
low plaintiff  to  ask,  and  a  witness  to 
answer,  a  general  question  whether  prop- 
erty of  the  witness  had  been  burned  by 
the  railroad  company,  no  circumstances 
being  given  to  show  that  the  fact  was 
in  any  way  pertinent  to  the  issues  on 
trial.  Louisville  &  N.  R.  Co.  v.  Miller, 
109   Ala.  500,  19   So.   989. 

Where  an  expert  testified  that  defend- 
ant had  for  more  than  a  year  previous 
to  the  fire  used  engines  of  like  construc- 
tion and  appliances  as  the  one  alleged 
to  have  set  the  fire,  and  that  it  was  im- 
possible for  engines  of  such  construction 
and  appliances  to  set  fires,  it  was  proper 
to  rebut  such  evidence  by  proof  that,  a 
year  before  the  fire  other  fires  had  been 
set  by  defendant's  engines.  Louisville 
&  N.  R.  Co.  V.  Malone,  109  Ala.  509,  20 
So;  33,  cited  in  note  in  22  L.  R.  A.,  N. 
S.,   1039. 


Where  Particular  Engine  Causing  In- 
jury   Is    Not    Known    or   Identified.  — 

"'Where  the  engine  alleged  to  have 
caused  the  fire  is  not  clearly  or  satisfac- 
torily identified,  evidence  as  to  the  gen- 
eral condition  of  other  engines  of  de- 
fendant of  the  same  general  appearance 
and  construction,  and  under  similar  con- 
dition$,  at  about  the  same  time  and  place, 
in  respect  to  throwing  sparks  or  coals 
capable  of  setting  fire,  is  admissible  as 
tending  to  show  a  negligent  habit  on 
the  part  of  defendant  as  to  the  con- 
struction, equipment,  and  management  of 
its  engines,  and  therefore  as  tending  to 
show  negligence  in  that  respect  in  the 
particular  case,  and  as  tending  to  show 
a  probability  that  the  fire  originated 
from  an  engine  of  defendant.' "  Southern 
R.  Co.  V.  Stonewall  Ijis.  Co.,  177  Ala. 
327,   58   So.  313,   314. 

In  an  action  against  a  railroad  com- 
pany to  recover  damages  resulting  from 
fire  alleged  to  have  been  caused  by  the 
negligent  escape  of  sparks  from  a  loco- 
motive running  on  defendant's  road, 
where  the  particular  engine  which  caused 
the  fire  can  not  be  clearly  and  satisfac- 
torily identified,  it  is  competent  for  the 
plaintiff  to  prove  that  the  defendant's 
locomotives  habituall>s  sit  or  about  the 
time  of  the  occurrence,  threw  sparks  of 
dangerous  size  when  passing  along  the 
portion  of  the  road  where  the  fire  origi- 
nated; such  evidence  tending  to  sustain 
or  strengthen  the  inference  that  the  fire 
originated  from  the  cause  alleged.  Ala- 
bama G.  S.  R.  Co.  V,  Johnston,  29  So. 
771,   128   Ala.   283. 

In  an  action  against  a  railroad  com- 
pany for  injuries  resulting  from  a  fire 
set  by  defendant's  engine,  a  witness  for 
defendant  testified  as  to  the  proper 
equipment  of  all  of  defendant's  trains  at 
the  time  of  the  fire.  Some  of  plaintifTs 
evidence  tended  to  show  that  the  engine 
drawing  the  last  train  out  of  the  city 
at  night  emitted  sparks  which  caused  the 
fire.  Defendant's  evidence,  tended  to 
show  that  that  particular  engine  emitted 
no  sparks.  Held,  that  a  question  to  a 
witness  for  plaintiff  in  rebuttal  as  to 
"whether  or  not  these  engines,  while  be- 
ing operated  along  that  road  about  that 
time  threw  out  any  fire,  and,  if  so,  was 
it  of  an  unusual  size  or  unusual  quantity 
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for  ^  a  locomotive  engine,"  was  proper, 
since  the  answer  to  the  question  tended 
to  contradict  and  weaken  the  testimony 
of  defendant's  witness  as  to  the  proper 
equipment,  and  because  the  engine  in- 
flicting the  injury  was  not  so  fully  or 
with  such  certainty  identified  as  to  pre- 
clude proof  that  defendant's  locomotives 
generally  threw  out  such  sparks.  Bir- 
mingham Ry.,  Light  &  Power  Co.  v, 
Martin,  42  So.  618,  148  Ala.  8.  See  also, 
Alabama,  etc.,  R.  Co.  v,  Johnston,  128 
Ala.  283,  29  So.  771. 

Where  Particular  Engine  Is  Identified. 
— -Evidence  as  to  other  fires  caused  by 
the  emission  of  sparks  from  the  same 
engine  at  the  same  place,  and  very  re- 
cently after  the  fire  complained  of  oc- 
curred, in  the  damaged  cotton  left  on 
the  ground,  in  connection  with  evidence 
that  other  engines  passed  and  repassed 
the  same  place  without  setting  the  cot- 
tqn  on  fire,  was  competent  in  rebuttal  of 
the  evidence  of  defendant's  witnesses 
that  on  examination  they  found  the 
spark  arrester  and  other  parts  of  the  en- 
gine alleged  to  have  set  the  fire  in  good 
condition.  Alabama  Great  Southern  R. 
Co.  V,  Clark,  .34  So.  917,  136  Ala.  450, 
cited  in  note  in  32  L.  R.  A.,  N.  S., 
1147. 

In  an  action  for  destruction  of  plain- 
tiffs building  by  sparks  alleged  to  have 
been  emitted  from  defendant's  engine,  a 
witness  for  pTaintiff  having  testified  that 
he  saw  one  of  defendant's  engines  pass- 
ing through  the  village  about  30  minutes 
before  the  fire,  and  that  it  was  emitting 
sparks  in  large  quantities  to  a  height  of 
30  to  35  feet  above  the  smokestack  in  a 
regular  "sluice,"  was  also  entitled  to 
state  that  he  had  observed  other  engines 
just  prior  to  the  fire,  and  that  they  did 
not  emit  as  many  sparks  as  the  engine 
in  question.  Louisville  &  N.  R.  Co.  v. 
Sherrell,  44   So.   631,   152  Ala.   213. 

§  848  (3)  Precautions  against  Recurrence 
of  Injury. 

The  mere  fact  that  an  engine  alleged 
to  have  set  the  fire  was  subsequently  re- 
paired can  not  be  considered  in  deter- 
mining .whether  it  was  defective  or  not 
at  the  time  the  fire  was  set.  Louisville 
&  N.  R.  Co.  V,  Malone,  109  Ala.  509,  20 
So.   33. 


§  S48  (4)  Defects  in  and  Management  of 
Engines. 

Sparks  Emitted  Unusual  in  Qaintitj 
and  Size. — In  an  action  against  a  railroad 
company  for  injuries  resulting  from  i 
fire  set  by  defendant's  engine,  testimony 
that  the  sparks  emitted  at  the  time  th« 
fire  was  set  by  the  engine  were  unusual 
in  quantity  and  size,  and  that  witness 
had  never  seen  it  throw  out  fire  that  w«t 
before,  was  admissible.  Birminghia 
Ry.,  Light  &  Power  Co.  v.  Hinton,  37 
So.  635,  141  Ala.  606;  Louisville,  etc,  R. 
Co.  V.  Marbury  Lumber  Co.,  1-32  Ala. 
520,  32  So.  745;  Alabama,  etc.  R.  Co.  r 
Clark,  136  Ala.  450,  34  So.  ^17;  Alabama 
etc.,  R.  Co.  V,  Johnston,  128  Ala.  28a 
29  So.  771;  Sherrell  v,  Louisville,  etc.  R 
Co.,   148  Ala.  1,  44  So.  153. 

In  an  action  against  a  railroad  cots 
pany  for  the  destruction  of  property  b 
fire  set  by  an  engine,  the  testimony  of  i 
witness  that  he  saw  a  train  throwing  OQ 
large  volumes  of  sparks  w^as  admissibi 
to  show  that  the  engine  did  not  have  ; 
good  spark  arrester,  or  that  it  was  o« 
of  repair,  when  the  jury  could  infer  tba 
the  engine  in  question  set  the  nr 
Southern  Ry.  Co.  v.  Darwin,  47  So.  Vv. 
156   Ala.    311. 

In  an  action  against  a  railway  coa 
pany  for  a  fire  caused  by  sparks  from 
passing  locomotive,  a  witness  may  » 
only  testify  that  the  locomotive  w; 
emitting  sparks  in  unusual  quantities  ai 
of  unusual  size  as  compared  with  oik 
locomotives,  but  he  may  testify  that  t1 
locomotive  was  exceeding  in  these  r 
spects  the  emissions  of  other  locomotiv 
passing  the  •  point  about  the  same  tin 
Sherrell  v.  Louisville  &  N.  R.  Co.,  44  S 
153,   148  Ala.   1. 

Length  of  Train  Locomotive  HauBi 
— On  the  issue  whether  a  locomoii 
which  emitted  sparks  was  propci 
equipped  and  handled,  evidence  that  t 
train  it  was  hauling  was  a  short  one, 
competent.  Louisville,  etc.,  R.  Co. 
Marbury  Lumber  Co.,  132  Ala.  520. 
So.    745. 

Expert  Testimony. — One  witness  h; 
ing  testified  that  sparks  as  large  as  i 
end  of  his  little  finger  were  emitted 
the  locomotive,  and  another  that  ti 
were  as  large  'as  a  cowpea,  an  cxp< 
enced    engineer,   who   had    heard    all 
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testin&ony,  may  testify  that  no  engine  in 
proper  condition  should  have  sparks  as 
large  as  a  cowpea  or  as  large  as  a  pin 
head.  Louisville,  etc.,  R.  Co.  v,  Marbury 
Lumber  Co.,  132  Ala.  520,  32  So.  746. 

Condition  of  Locomotive  as  Pound  by 
Expert  17  Dajrs  before  TriaL — In  an  ac- 
tion for  injuries  caused  by  sparks  emitted 
by  a  locomotive,  evidence  is  admisible  to 
show  that,  17  days  before  the  fire,  the  lo- 
comotive had  been  examined  by  an  ex- 
pert machinist  and  found  to  be  in  a 
proper  condition.  Horton  v.  Louisville, 
etc.,  R.   Co.,  161  Ala.  107,  49  So.  423. 

Emission  of  Sparks  during  Indefinite 
Number  of  Years. — In  an  action  against 
a  railroad  company  for  loss  caused  by  a 
fire  alleged  to  have  been  started  by 
sparks  from  a  locomotive,  it  was  error 
to  admit  evidence  that  defendant's  en- 
gines threw  out  sparks  during  an  in- 
definite number  of  years,  instead  of  con- 
fining such  evidence  to  the  period 
shortly  before  and  after  the  fire.  South- 
ern R.  Co.  V.  •Stonewall  Ins.  Co.,  177  Ala. 
327,  58  So.  313. 

Whether  Employees  Were  Not  Hurry- 
ing Movement  of  Engine. — In  an  action 
against  a  railroad  for  destroying  prop- 
erty by  negligently  emitting  sparks  from 
an  engine,  plaintiff's  counsel  was  prop- 
erly permitted  to  ask  a  witness  for  de- 
fendant on  cross-examination  whether 
the  railroad  men  were  not  hurrying  the 
hiovements  of  the  engine.  Alabama 
Great  Southern  R.  Co.  v,  Clark,  39  So. 
816,  145   Ala.   459. 

Report  of  Engineer  to  Defendant  in 
Regard  to  Fire. — In  an  action  against  a 
railroad  company  to  recover  damages  re- 
sulting from  fire  alleged  to  have  been 
caused  by  the  negligent  escape  of  sparks 
from  the  defendant's  locomotive,  the  re- 
port of  the  engineer  in  charge  of  the  en- 
gine alleged  to  have  caused  the  fire,  made 
to  the  defendant  after  the  fire,  is  not 
prima  facie  relevant  and  admissible  in 
evidence;  and  the  fact  that  such  report 
may  have  been  used  to  contradict  the  en- 
gineer, if  he  had  denied  its  contents,  does 
not  bring  it  within  the  statute  (Code,  § 
1859),  which  provides  for  compelling, 
upon  proper  notice,  the  production  of 
writings  "pertinent  to  the  issue."  Ala- 
bama G.  S.  'R.  Co.  V.  Taylor,  29  So.  673, 
129  Ala.  238. 


§  M9.  ——  Sufficiency  of  Evidence. 
§  M0  (1)  In  QeneraL 

In  an  action  for  damages  for  the  fir- 
ing of  plaintiff's  barn,  evidence  held  to 
support  a  judgment  against  defendant 
railroad  company.  Southern  R.  Co.  v, 
Collins,  179  Ala.  335,  60  So.  95. 

A  judgment  by  one  who  claimed  that 
his  barn  had  been  fired  by  sparks  from  a 
railroad  company's  engine  can  not  be 
supported  upon  proof  of  a  mere  possi- 
bility that  the  fire  was  so  caused.  South- 
ern R3'.  Co.  V.  Collins,  179  Ala.  335,  60 
So.   95. 

§  949  (8)  Defects  in  and  Management  of 
Engines. 

The  emission  of  sparks  in  unusual 
quantity  and  size  from  a  passing  loco- 
motive, without  proof  that  they  caused 
a  fire  to  adjacent  property,  merely  tends 
to  show  negligence.  Sherrell  v.  Louis- 
ville &  N.  R.  Co.,  44  So.  153,  148  Ala.  1. 

That  a  locomotive  running  50  miles  an 
hour  and  under  greater  head  of  steam 
emits  more  sparks  than  one  running  25 
miles  per  hour  does  not  of  itself  show 
that  the  former  is  negligently  operated, 
constructed,  or  equipped.  Sullivan  Tim- 
ber Co.  V.  Louisville,  etc.,  R.  Co.,  50  So. 
941,   163   Ala.   125. 

Where,  in  an  action  against  a  railway 
company  for  a  fire  caused  by  sparks  from 
a  locomotive,  there  was  evidence  that  a 
properly  constructed  engine  in  good  con- 
dition and  properly  operated  would  not 
throw  sparks  as  large  as  the  end  of  a 
person's  finger,  and  would  not  throw 
sparks  of  any  size  35  feet  high,  the  court 
could  not  say  that  the  fact  that  a  loco- 
motive threw  sparks  as  large  as  the  end 
of  a  person's  finger  35  feet  high  afforded 
no  inference  that  the  engine  was  improp- 
erly constructed,  or  was  in  a  bad  condi- 
tion, or  was  improperly  handled.  Sher- 
rell V.  Louisville,  etc.,  R.  Co.,  148  Ala.  1, 
44   So.  153. 

A  conflict  in  the  evidence  as  to  the 
proper  equipment  and  handling  of  a  lo- 
comotive, where,  after  plaintiff  had  made 
a  prima  facie  case  of  the  setting  of  a 
fire  thereby,  raising  the  presumption  of 
negligence,  defendant  gave  full  proof  of 
such  equipment  and  handling,  is  not 
raised  by  evidence  that,  a  quarter  of  a 
mile   from   the  place  of  the  fire,  the  lo- 
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comotive,  while  going  upgrade,  emitted 
a  "great  deal"  of  sparks,  and  that  several 
tires  during  a  number  of  years  had  been 
occasioned  by  sparks  from  engines  of  de- 
fendant. Farley  v.  Mobile  &  O.  R.  Co., 
4S  So.  7«,  149  Ala.  SST. 
§  MO.  — —  Qtmtiona  for  Jury. 
§  «W  (1)  In  Oeneral. 

In  an  action  against  a  railroad  for 
damages  to  cotton  by  fire,  evidence  held 
to  render  the  question  of  negligence  one 
for  the  jury.  Louisville  &  N.  R.  Co.  v. 
Smith,  50  So.  241,  163  Ala.  14t;  Louis- 
ville, etc.,  R.  Co.  V.  Sherrell,  152  Ala. 
213,  44  So.  S31. 

Where  there  is  other  evidence  beside 
the  mere  (act  that  fire  was  started  by 
sparks  from  defendant's  rngine,  the  mere 
fact  that  the  fire  was  so  started  is  prima 
facie  evidence  only  of  negligence  in  the 
equipment  and  management  of  the  en- 
gine, and  the  question  of  negligence  is 
one  of  fact  for  the  jury.  McCary  v.  Ala- 
bama, etc.,  R.  Co.,  1B2  Ala.  597,  62  So.  18. 

In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  the  destruc- 
tion of  a  corncrib  by  fire  alleged  to  have 
been  caused  by  the  negligent  escape  of 
sparks  from  a  locomotive  running  on  the 
defendant's  road,  where  the  evidence  for 
the  plaintiff  tends  to  show  that  the  fire 
originated  from  sparks  emitted  from  the 
engine  of  the  defendant,  but  there  is  tio 
evidence  of  actual  negligence  or  want  of 
care  on  the  part  of  the  defendant  or  its 
employees,  and  the  evidence  (or  the  de- 
fendant shows  that  the  engine  from  which 
the  sparks  were  emitted  was  properly 
constructed,  was  equipped  with  approved 
appliances  to  prevent  the  escape  of  fire 
and  sparks,  was  in  good  repair,  and 
properly  managed  and  controlled,  the 
general  affirmative  charge  should  be 
given  at  the  request  of  the  defendant. 
Alabama  G.  S.  R.  Co.  v.  Taylor,  29  So. 
673,   129  Ala.   238. 

In  such  a  case,  the  mere  fact  that  the 
house  of  the  plaintiff  which  was  burned 
was  56  yards  fronv  the  center  of  the  track 
and  from  passing  engines  does  not  of 
itself  afford  any  evidence  of  actual  negli- 
gence either  in  the  construction  or  equip; 
ment  of  the  engine  or  its  handling,  in 
the  absence  of  evidence  as  to  what  dis- 
tance a  properly  equipped  and  skilKully 


managed  engine,  under  siir 
pheric  conditions,  would  thi 
but  where  witnesses  for  th< 
who  testified  to  the  proper  ( 
equipment,  and  management 
gine  in  question,  (urther  test 
their  opinion,  from  an  engi 
constructed,  equipped,  and  m 
could  not  have  escaped  as  f 
tiff's  building,  there  is  grouni 
verse  inference,  which  requii 
mission  of  the  question  of  n' 
the  determination  of  the  jurj 
improper  to  give  the  genera 
charge  requested  by  the  defe 
bama  G.  S.  R.  Co.  v.  Taylor, 
129  Ala.  238. 
g  tU  (S)  Rebutting  Presumpt 

The  rule  requiring  a  railro: 
on  a  showing  that  fire  wa; 
sparks  from  defendant's  engi 
the  presumption  that  its  eng 
property  equipped  or  handlei 
law,  and  when  such  legal  pri 
overcome,  and  there  is  no  oti 
of  negligence,  the  court  m; 
affirmative  charge  for  defei 
Gary  v.  Alabama,  etc.,  R.  C 
597,  62   So.   18. 

Where  plaintiff  proved  thai 
situated  SO  feet  from  defent 
was  destroyed  by  fire  whicl 
from  sparks  emitted  by  defi 
gine,  and  defendant  showed  i 
gine  was  equipped  with  the  I 
cal  devices  to  prevent  the 
sparks,  and  was  in  good  repa: 
erly  handled  by  competent  v/i 
plaintiff  failed  to  show  any  : 
gence  on  the  part  of  defendar 
tion  of  defendant's  negligen 
the  court,  and  it  was  error  1 
to  the  jury.  Louisville  &  N 
Marbury  Lumber  Co.,  2B  So. 
237.  cited  in  note  in  5  L.  R.  A 


I   (3)    Origin  of  Fire. 


In 


action  agamst  a  ra 
pany  for  damages  from  a  fir 
have  been  set  out  by  the  r 
deuce  held  sufficient  to  go 
Southern  R.  Co.  v.  Dickens, 
161  Ala.  144. 

In    an    action  against   a   ra 
pany  tor  the  destruction  of 
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fire  alleged  to  have  been  communicated 
by  sparks  from  defendant's  engine,  evi- 
dence held  to  justify  submission  to  the 
jury  of  the  question  whether  the  fire  ori- 
ginated as  alleged.  Southern  R.  Co.  v, 
Johnson,  37  So.  919,  141  Ala.  675. 

In  an  action  against  a  railroad  for  de- 
stroying property  by  negligently  emit- 
ting sparks  from  an  engine,  whether  the 
engine  was  operated  near  enough  in 
point  of  time  and  position,  and  in  the 
proper  direction  with  reference  to  the 
wind,  to  have  caused  the  fire,  was  a 
question  for  the  jury.  Alabama  Great 
Southern  R.  Co.  v,  Clark,  39  So.  816,  145 
Ala.  459. 

In  an  action  for  the  destruction  of 
property  alleged  to  have  been  caused  by 
a  fire  communicated  by  defendant's  lo- 
comotive, evidence  that  20  or  30  minutes 
after  a  locomotive  that  might  have 
emitted  sparks  passed  a  building  of  unde- 
fined distance  from  the  track,  on  a  day 
when  the  wind  condition  was  not  shown, 
the  building  was  discovered  to  be  on 
fire,  on  its  roof,  on  the  side  next  the 
track,  was  insufficient  to  require  submis- 
sion to  the  jury  of  the  question  whether 
the  locomotive  set  fire  to  the  building. 
Miller-Brent  Lumber  Co.  v,  Douglas,  52 
So.  414,  167  Ala.  286. 

§  S0O  (4)  Defects  in  and  Management  of 
Engines. 

On  evidence  in  an  action  against  a 
railroad  company  for  setting  fire  to  prop- 
erty, the  question  as  to  the  proper  con- 
struction and  equipment  of  the' engine  al- 
leged to  have  started  the  fire  and  its 
proper  management  was  for  the  jury. 
McCary  v,  Alabama,  etc.,  R.  Co.,  182  Ala. 
597,  62  So.   18. 

§  Ml.  Instructions. 

§  961    (1)   Conformity  to  Pleadings,  Is- 
sues, and  Evidence. 

The  question  of  the  negligent  con- 
struction or  defective  condition  of  a  lo- 
comotive engine  alleged  to  have  set  fire 
to  property  can  not  be  submitted  to  the 
jury  where  the  only  ground  of  negligence 
charged  in  the  complaint  is  in  its  manage- 
ment aqd  operation.  Bell  v.  Alabama 
Midland  R.  Co.,  108  Ala.  286,  19  So.  316. 

Where,  in  an  action  for  the  loss  of 
property  by  fire  set  by  defendant's  en- 
gine, the  complaint  averred  that  fire  es- 
caping from  the  engine  fell  on  plaintiff's 


property,  and  charged  that  defendant 
negligently  cut  down  grass  and  weeds  in 
the  space  between  the  track  and  plain- 
tiff's property,  and  that  the  sparks  fell 
into  the  grass  and  weeds,  setting  fire  to 
the  same,  which  was  communicated  to 
plaintiffs  property,  and  there  was  evi- 
dence that  defendant  cut  the  grass  and 
weeds,  and  also  contradictory  evidence, 
an  instruction  authorizing  a  verdict  for 
plaintiff  though  the  jury  believed  that 
the  grass  was  not  cut  down  was  erro- 
neous. ,  Louisville  &  N.  R.  Co.  v.  Sulli- 
van Timber  Co.,  35  So.  327,  138  Ala.  379. 

§  251   (9)  Presumptions  and  Burden  of 
Proof. 

The  court  charged  that,  if  the  fire  in 
question  was  caused  by  defendant's  lo- 
comotive, plaintiff,  on  proof  thereof,  had 
nothing  further  to  do  until  defendant  es- 
tablished that,  so  far  as  regards  the 
throwing  of  sparks,  the  engine  was  prop- 
erly built,  that  it  was  not  in  a  bad  or 
defective  condition,  and  that  the  throw- 
ing of  the  sparks  was  not  caused  by  un- 
skillful and  careless  management;  and, 
even  if  this  was  proved,  plaintiff  might 
overcome  such  evidence  by  proof  either 
that  the  fire  was  set  from  thcv  engine  be- 
cause it  was  badly  built,  was  in  a  bad 
condition,  or  vas  badly  handled,  and  if 
the  jury  believed  that  the  fire  was  caused 
by  negligence  of  the  railroad  they  should 
find  for  plaintiff.  Held,  that  such  charge 
was  proper.  Alabama  Great  Southern  R. 
Co.  V,  Sanders,  40  So.  402,  145  Ala.  449. 

Where,  in  an  action  against  a  railroad 
for  the  destruction  of  cotton  by  sparks 
emitted  from  an  engine,  there  was  evi- 
dence that  the  spark  arrester  had  been 
patched  and  was  so  worn  that  the  meshes 
were  larger  than  when  it  was  first  made, 
and  that  the  arrester  was  not  of  the  best 
and  safest  kind  in  use  on  well-regulated 
railroads,  and  that  just  prior  to  the  fire 
sparks  of  an  unusual  size  and  in  unusual 
quantities  were  emitted,  and  that  the  fire 
was  discovered  a  few  minutes  thereafter, 
it  was  proper  for  the  court  to  charge 
that,  if  the  jury  believed  such  evidence, 
though  contradicted,  it  was  sufficient  to 
established  a  prima  facie  case  of  negli- 
gence on  defendant's  part.  Alabama 
Great  Southern  R.  Co.  v,  Sanders,  40  So. 
402,   145   Ala.   449. 

Misleading    Charge. — In    an  action  for 
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setting  fire  to  plaintiff's  property,  where 
there  is  evidence  in  addition  to  the  mere 
presumption  of  negligence  from  the  fact 
of  the  starting  of  the  fire  so  as  to  make 
negligence  a  question  for  the  jury,  the 
court  should  not  charge  that  the  pre- 
sumption from  the  mere  happening  of 
the  fire  is  weak  and  inconclusive,  as  such 
statement  is  calculated  to  mislead  the 
jury,  McCary  v,  Alabama,  etc.,  R.  Co., 
182  Ala.  597,  62  So.  1«. 

In  an  action  against  a  railway  com- 
pany for  a  fire  caused  by  a  locomotive, 
an  instruction  that,  if  the  fire  was  dis- 
covered about  30  minutes  after  the  pas- 
sage of  the  locomotive,  etc.,  the  lapse 
of  such  space  of  time  would  not  raise  a 
presumption  that  the  fire  could  have 
arisen  from  the  sparks,  was  misleading, 
as  leading  the  jury  to  the  conclusion  that 
the  fire  could  not  be  ascribed  to  the 
sparks,  because  sparks  could  not  have 
started  the  fire  of  the  dimensions  of  this 
one  in  the  time  which  elapsed  from  the 
passing  of  the  locomotive  to  the  discov- 
ery of  the  fire.  Shcrrell  v.  Louisville  & 
N.  R.  Co.,  44   So.   153,   148  Ala,  1. 

Where  the  evidence  showed  that  a 
passing  train  emitted  large  quantities  of 
sparks,  a  requested  instruction  that  the 
recent  passing  of  a  train,  and  discovery 
of  fire  thereafter,  raised  no  presumption 
that  the  fire  was  started  by  the  train, 
was  misleading.  Birmingham  Ry.,  Light 
&  Power  Co.  v,  Hinton,  48  So.  546,  168 
Ala.  470. 

In  an  action  for  setting  fire  to  plain- 
tiffs property,  where  the  evidence  tended 
to  show  that  defendant's  engine  was 
either  improperly  equipped  or  managed, 
idependently  of  the  legal  presumption 
of  negligence  from  the  fact  that  the  fire 
started  from  sparks  from  a  passing  en- 
gine, and  also  that  sparks  of  unusual  size 
and  quantities  were  thrown  to  a  distance 
of  125  feet,  and  that  no  properly  equipped 
and  well-handled  engine  could  throw 
sparks  that  distance,  a  charge  that  the 
presumption  of  negligence  from  the  mere 
fact  that  the  fire  was  started  from  sparks 
from  all  engine  was  not  conclusive,  but  a 
weak  presumption  indulged  in  merely  to 
put  defendant  on  proof  and  compel  it  to 
show  performance  of  duty  in  regard  to 
the  equipment  and  management  of  its 
engine,    and    on    such    showing  plaintiff 


could  not  recover,  was  misleading  and 
calculated  to  confuse  the  jury.  McCary 
V.  Alabama,  etc.,  R.  Co.,  182  Ala.  597,  62 
So.  18. 

In  an  action  against  a  railroad  com- 
pany for  the  destruction  by  fire  of  cotton 
seed  stored  in  a  building  on  defendant's 
right  of  way  claimed  to  have  caught 
from  fire  in  a  car  load  of  cotton  loaded 
by  defendant,  because  of  the  negligence 
of  its  agent  in  .going  into  the  car  with 
a  lighted  pipe,  a  requested  instruction 
that  smoking  a  pipe  while  in  close  prox- 
imity to  cotton  is  not  negligence  tends 
to  mislead  the  jury.  Alabama  Great 
Southern  R.  Co.  v.  Demoville,  52  So.  406, 
167  Ala.  292. 

Where  the  evidence  showed  that  the 
fire  originated  63  feet  from  defendant's 
engine,  that  sparks  were  emitted  there- 
from in  Unusual  and  dangerous  quanti- 
ties, and  that  an  engine  with  suitable  a])- 
pliances  and  properly  managed  could  not 
possibly  have  caused  the  fire,  an  instruc- 
tion that  the  mere  fact  of  a  fire  originat- 
ing from  sparks  from  an  engine  does  not 
show  negligence  is  misleading.  Louis- 
ville &  N.  R.  Co.  V.  Malone,  109  Ala.  509, 
20  So.  33. 

Where  the  evidence  tended  to  show 
that  sparks  were  escaping  from  defend- 
ant's engine  in  unusual  and  dangerous 
quantities  near  plaintiff's  dwelling,  an  in- 
struction that  the  fact  that  fire  was  dis- 
covered soon  after  the  passage  of  defend- 
ant's engine  raised  no  presumption  that 
it  was  caused  by  sparks  from  said  engine, 
was  misleading,  and  was  properly  re- 
fused. Louisville  &  N.  R.  Co.  v.  Malone, 
109   Ala.   509,   20  So.   33. 

Argumentative  Charge. — An  instruction 
that  the  mere  fact  that  plaintiffs  prop- 
erty was  discovered  to  be  on  fire  soon 
after  the  passage  of  one  of  defendant's 
engines  raised  no  presumption  that  the 
fire  originated  by  sparks  escaping  from 
such  engine  was  properly  refused,  as  ar- 
gumentative, and  as  ignoring  evidence 
that  sparks  emitted  by  the  engine  were  of 
unusual  size  and  in  unusual  quantities. 
Alabama,  etc.,  R.  Co.  v.  Sanders,  145  Ala. 
449,    40    So.    402. 

An  instruction  that  the  presumption  of 
negligence  on  the  part  of  a  railroad  com* 
pany  arising  from  the  mere  fact  that  fire 
is   started  by   sparks  from  an   engine  is 
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neither  a  conclusive  nor  a  strong  pre- 
sumption, but  a  weak  and  unsatisfactory 
presumption,  indulged  in  merely  to  put 
the  railroad  company  to  proof  and  com- 
pel it  to  explain  and  show  with  a  reason- 
able and  fair  degree  of  certainty  that  it 
performed  its  duty,  and,  if  the  railroad 
company  should  show  that  its  engine 
was  properly  equipped  and  properly 
handled,  it  overcame  the  prima  facie 
presumption,  and  without  more  plaintiff 
could  not  recover,  was  properly  refused, 
as  argumentative.  Alabama,  etc.,  R.  Co. 
V,  Sanders,  145  Ala.  449,  40  So.  402. 

§  Ml  (3)  Defects  in  and  Management  of 
Engines. 

Where  the  evidence  in  an  action  for 
setting  fire  to  plaintiffs  property  was 
conflicting  both  as  to  the  cause  of  the 
fire  and  as  to  defendant's  negligence,  an 
instruction  that  defendant  had  a  right  to 
run  its  engine  at  such  a  speed  as  was 
reasonably  necessary  to  do  its  work,  and 
to  throw  such  sparks  as  might  be  neces- 
sary in  such  operation  provided  they 
were  properly  equipped  and  managed, 
was  correct.  McCary  v.  Alabama,  etc., 
R.   Co.,   182   Ala.   597,   62   So.   18. 

Where  there  was  no  evidence  of  any 
defect  in  defendant's  track  or  any  neg- 
ligence except  in  the  equipment  and  man- 
agement of  its  locomotive,  an  instruction 
that  the  railroad  was  not  liable  for  ac- 
cidental injuries  caused  by  the  escape  of 
fire  and  sparks  from  its  engines,  if  they 
were  properly  handled  and  equipped,  was 
proper.  McCary  v.  Alabama,  etc.,  R.  Co., 
182  Ala.  597,  62  So.  18;  Farley  v.  Mobile, 
etc.,  R.  Co.,  149  Ala.  557,  42  So.  747. 

Where  there  was  no  evidence  that  de- 
fendant was  guilty  of  any  negligence  ex- 
cept  in   the    equipment  and   management 

I 

of  its  engine,  instructions  that  if  the  en- 
gine was  properly  equipped  and  managed 
defendant  was  not  liable,  even  though  the 
fire  was  caused  by  its  engine,  were  cor- 
rect. McCary  v.  Alabama,  etc.,  R.  Co., 
182  Ala.  597,'  62  So.  18;  Southern  R.  Co. 
V.  Dickens,  161  Ala.  144,  49  So.  766. 

An  instruction,  in  an  action  against  a 
railroad  company  for  the  destruction  of 
property  by  fire,  that  uncertainty  in  the 
minds  of  the  jury  as  to  whether  the  fire 
was  caused  by  reason  of  the  engine  being 
improperly  made,  or  in  bad  condition,  or 
badly   handled,    is   no   reason   for   failing 


to  find  a  verdict  for  plaintiff,  and  that 
a  verdict  for  plaintiff  must  be  found  if 
the  fire  was  caused  by  either  of  such 
causes,  and  that,  if  plaintiff  has  shown 
that  the  fire  was  caused  by  the  ^engine, 
plaintiff  has  hothing  to  do  until  the  com- 
pany has  reasonably  shown  that  the  en- 
gine was  properly  built,  and  was  not  in 
a  bad  or  defective  condition,  and  that  the 
throwing  of  sparks  was  not  caused  by 
careless  management,  etc.,  is  not  errone- 
ous. Southern  Ry.  Co.  v,  Darwin,  47  So. 
314,   156   Ala.   311. 

Invading  Province  of  Jury. — Where  the 
evidence  with  reference  to  the  equipment 
of  an  engine  alleged  to  have  started  the 
fire  in  question  was  conflicting,  a  request 
to  charge  that  the  evidence  was  uncon- 
troverted  that  the  engine  alleged  to 
have  caused  the  fire  was  in  good  condi- 
tion at  the  time  of  the  injury  complained 
of  was  properly  refused,  as  invading  the 
province  of  the  jury.  Alabama,  etc.,  R. 
Co.  V.  Sanders,  145  Ala.  449,  40  So.  402; 
McCary  v.  Alabama,  etc.,  R.  Co.,  182  Ala. 
597,  62   So.   18. 

Where,  in  an  action  against  a  railroad 
company  for  the  destruction  of  property 
by  fire,  the  evidence  justified  an  inference 
that  the  engine  was  improperly  handled 
and  did  not  have  a  modern  spark  ar- 
rester, notwithstanding  the  evidence  of 
the  company  to  the  contrary,  the  court 
properly  refused  to  charge  that  the  evi- 
dence did  not  authorize  a  recovery  on 
the  ground  of  defects  in  the  spark  ar- 
rester, or  because  of  the  improper  con- 
struction of  the  engine,  etc.  Southern  R. 
Co.  V.  Darwin,  156  Ala.  311,  47  So.  314. 

Where  in  an  action  for  the  loss  of 
property  there  was  no  evidence  to  show 
that  a  properly  constructed  and  operated 
engine  would  not  throw  sparks  to  a 
distance  of  28  feet,  and  such  fact  could 
not  be  said  to  be  a  matter  of  common 
knowledge,  an  instruction  authorizing  the 
jury  to  find  for  plaintiff  if  they  found 
that  a  properly  constructed  and  operated 
engine  could  not  throw  burning  sparks 
28  feet  was  erroneous.  Louisville  &  N. 
R.  Co.  V.  Sullivan  Timber  Co.,  35  So. 
327,  138  Ala.  379. 

Misleading  Charge. — An  instruction,  in 
an  action  for  the  loss  of  property  by  fire 
set  by  defendant's  engine,  that,  if  the  fire 
was   caused   by  sparks  emitted   from  de- 


fendant's  engine  in  "dangerous  quanti- 
ties," then  the  burden  was  on  defendant 
to  show  proper  construction  and  manage- 
ment of  the  engine,  and,  though  defend- 
ant introduced  such  evidence,  it  remained 
a  question  for  the  jury  whether  or  not 
the  fire  originated  from  sparks  emitted 
from  the  engine  in  "dangerous  quanti- 
ties," and  if  it  did  90  originate,  and  the 
construction  and  management  of  the  en- 
gine were  improper,  a  verdict  for  plain- 
tiff was  authorized,  was  erroneous  as 
leading  the  jury  to  believe  that  from  the 
fact  that  a  fire  occurred  sparks  were 
emitted  in  dangerous  quantities.  Louis- 
ville Sc  N.  R.  Co.  V.  Sullivan  Timber  Co., 
35   So.  3S7,   138  Ala.  379. 

Ignorinc  Eridence  of  Strong  Wind 
Blowii^  at  Time. — An  instruction,  in  an 
action  for  the  loss  of  property  by  fire  set 
by  defendant's  engine,  authorizing  the 
jury  to  find  for  plaintiff  it  they  found 
that  a  properly  constructed  and  operated 
engine  could  not  emit  burning  sparks  and 
propel  thcnl  for  a  distance  of  28  feet,  was 
erroneous,  as  ignoring  the  evidence  that 
a  strong  wind  was  blowing  at  the  time. 
Louisville  &  N.  R.  Co.  v.  Sullivan  Tim- 
ber  Co.,   35   So.   32T,   138  Ala.   379. 

Ignoring  Conditioa  of  Engine  as  to  Ap- 
pliancea  for  Preventfag  Pircs. — A  charge 
that,  if  the  jury  are  satisfied  that  defend- 
ant's engine  was  properly  constructed  or 
in  good  repair  and  properly  handled,  de- 
fendant is  not  responsible  for  the  fire, 
is  erroneous,  as  ignoring  the  duty  to  pro- 
vide suitable  appliances  for  preventing 
the  emission  of  sparks  in  dangerous  and 
unusual  size  and  quantity.  McMillan  v. 
Manistee  Mill  Co.,  49  So.  685,  161  Ala. 
169;  Alabama,  etc.,  R.  Co.  v.  Clark,  145 
Ala.  459,  39  So.  8ie. 

OmMuon  of  Word  "Not"  before  "De- 
fectiTe." — In  an  action  for  injuries  from 
fire,  an  instruction  to  find  for  defendant 
if  the  engine  was  properly  constructed 
and  managed,  and  was  defective  in  any 
manner,  and  was  equipped  with  approved 
appliances  to  prevent  the  escape  of 
sparks,  is  erroneous  by  reason  of  the 
omission  of  the  word  "not"  before  "de- 
fective."    Horton  v.   Louisville   &  N.   R. 

Co..    49    So.    483,    161    Ala.    107. 

'Tropeii]r  Constructed"  Does  Not  In- 
clude Appliuice  for  Arresting  Spsits. — 
In  an  action  for  injuries  from  fire,  an  in- 


struction to  find  for  defen 
gine  was  properly  constr 
repair,  and  properly  hanc 
ous,  as  ignoring  the  duty 
comotive  with  a  suitable 
as  the  expression  "proper 
can  not  be  held  of  neccj 
suitable  appliances  for  ai 
Horton  v.  Louisville,  etc., 

107,   49    So.    423. 

§  SSI  (4)  Combustibles  on 
erty. 
Where,   in    an    action    f. 


t  by  d. 


property  by  fire  se 
motive  engine,  thcr 
show  that  the  fire  original 
falling  in  the  grass  on  thi 
an  instruction  making  d 
for  the  damages  resulting 
by  the  sparks  emitted  fr 
igniting  the  grass  on  its 
because  of  its  failure  to 
of  way  clear  of  grass 
Louisville  &  N.  R.  Co.  v. 
ber  Co..  35  So.  327,  138  i 

S  an.  Appeal  and  I 

Prejudicial  Error.— Whcj 

against  a  railroad  compai 
struct  ion  of  cotton  by  fire 
pretense  that  the  cotton  c 
set  on  fire  by  sleam  pipi 
cotton  dryer,  defendant  i 
diced  by  the  court's  per 
pert  to  testify  over  a  ge 
that  in  bis  opinion  the  cc 
be  set  on  fire  by  steam  pi 
etc.,  R.  Co.  V.  Sanders,  1 
So.  402. 

Where,  in  an  action  ag: 
for  burning  plaintiffs  buili 
no  evidence  of  a  defect 
except  in  the  spark  arrest t 
of  that  defect  was  circum 
struction  that,  if  the  jury 
the  evidence  that  plaintifT 
destroyed  by  fire  emitted 
defect  in  defendant's  locon 
should  fin4  for  plaintiff, 
tionable  as  pretermitting 
whether  or  not  the  defect 
contributed  to  the  burnini 
ing,  was  not  prejudicial' 
Louisville,  etc.,  R.  Co.  c 
Ab.  213,  44  So-  631. 
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L    OFFENSES    AND    RESPONSIBIL- 
ITY THEREFOR 
§  1.  Nature  and  Element!  in  GencraL 

"Rape,  as  defined  by  filackstone.  is  the 
carnal  knowledge  of  a  woman,  forcibly 
and  against  her  will.  The  defii 
given  by  Mr,  Bishop  is  that  rape  is  the 
having  of  unlawful  carnal  knowledge  by 
a  man  of  a  woman  forcibly,  where  she 
does  not  consent."  Herndon  r.  State,  » 
Ala.   App.    118,   56   So,   83.   87. 

One    who    by    force    and    against    the 
a    female    has    sexual    inter- 


course with  her  is  guilty  of 
V.  State,  t  Ala.  App.  116,  SB  ; 
:-.  State,  35  Ala.  3S0. 

Statutory  ProvUuMU. — "R 
kindred  offenses,  are  the  tn 
I  eral  different  statutory  pr< 
the  panishment  for  each  ot 
tinctly  described.  No  one  < 
utes  embraces  the  offenae 
eluded  in  another."  Dawkin 
-Ma.  376.  3T9. 

Carnal  Knowledge  or  Abu 
dcr  10  Yean  of  Ace— Our  % 
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of  the  Code,  provides:  "Any  person  who 
has  carnal  knowledge  of  any  female  un- 
der ten  years  of  age,  or  abuses  such  fe- 
male in  the  attempt  to  have  carnal  knowl- 
edge of  her,  must,  on  conviction,  be  pun- 
ished by  death,  or  by  imprisonment  in 
the  penitentiary  for  life."  It  has  been 
uniformly  held  that  if  the  girl  consents, 
even  though  she  be  under  10  years  of 
age,  the  act  is  not  a  rape.  It  is  only 
a  statutory  crime, — a  felony  or  misde- 
meanor, as  the  statute  may  prescribe. 
Toullec  V.  State,  100  Ala.  72,  14  So.  403. 

Rape  (Rev.  Code,  §  3661),  and  having 
carnal  knowledge  of  female  under  ten 
years  of  age  (§  3663),  though  kindred 
offenses,  and  punished  in  the  same  man- 
ner are  not  identical.  Vassar  v.  State,  55 
Ala.  264.  As  to  "Sufficiency  of  Indict- 
ment," see  post,  "Female  under  Age  of 
Consent,"  §  11;  "Age  of  "Female,"  §  18; 
"Issues,  Proof  and  Variance,"  §  24. 

Meaning  of  "Abuse''  as  Used  in  Stat- 
ute.— ^"It  is  settled,  that  the  word  'abuse' 
in  the  statute  (Code,  §  5447),  punishing 
carnal  knowledge,  or  abuse  in  attempting 
to  have  carnal  knowledge  of  any  female 
under  14  years  of  age,  must  be  limited 
in  its  meaning  to  injuries  to  the  genital 
or  sexual  organs,  and  that  an  injury  to 
these  parts,  in  the  attempt  at  carnal 
knowledge,  is  the  only  abuse  to  which 
the  statute  refers,  and  not  to  other  for- 
cible or  wrongful  ill  usage,  which  would 
be  an  element  of  the  offense  of  an  as- 
sault with  intent  to  ravish  or  other  as- 
sault, subject  to  different  punishment  un- 
der other  statutes.  Dawkins  v.  State,  58 
Ala.  376:"  Castleberry  v.  State,  135  Ala. 
24,  33   So.   431,   433. 

§  2.  Persons  on  Whom  Offense  May  Be 
Committed. 

See  post,  "Female  under  Age  of  Con- 
sent,"  §   11. 

The  offense  of  rape  can  be  committed 
on  a  female  under  14  and  over  10  years 
of  age.  Oakley  v.  State,  33  So.  693,  135 
Ala.  29;  Vassar  v.  State,  55  Ala.  264. 

§  8.  Intent 

"Rape  is  defined  as  *the  carnal  knowl- 
edge of  a  woman  forcibly,  and  against 
her  will,'  or  'the  unlawful  carnal  knowl- 
edge of  a  woman  forcibly,  when  she  does 
not  consent.*  The  offense  is  complete 
when     the     woman     is     made     to     yield 


through  fear,  or  the  use  of  drugs,  and 
does  not  consent  voluntarily  and  con- 
sciously. The  average  juror  does  not 
clearly  comprehend  the  definition  of  'con* 
structive  force,'  and  a  charge  should  not 
be  misleading.  Although  a  man  may  not 
intend  to  resort  to  actual  force,  fn  the 
usual  meaning  of  that  term,  if,  on  ac- 
count of  the  circumstances,  or  the  rela- 
tionship of  the  parties,  he  intentionally, 
and  for  the  purpose  of  accomplishing  his 
unlawful  purpose,  puts  her  in  fear  of  per- 
sonal injury  or  violence,  and  she  yields 
on  account  of  these  influences,  he  is 
guilty  of  rape,  although  he  may  not  have 
intended  to  resort  to  actual  force  if  she 
refused  and  resisted."  Hooper  v.  State, 
106  Ala.  41,  17  So.  679,  680.  See  post, 
"Intimidation  and  Fear,"  §  9. 

§  4.  Force. 

See  post,  "Intimidation  and  Fear,"  §  9. 

"Under  the  penal  statutes  of  this  state, 
when  the  female  is  not  an  imbecile,  or 
is  not  rendered  unconscious  or  bodily 
weak  by  the  administration  of  any  drug 
or  other  substance,  or  is  not  deceived  by 
the  false  personation  of  her  husband,  or 
is  not  under  10  years  of  age,  force  is  an 
essential  element  of  the  offense  of  rape. 
Code,  §§  3736-3740;  Dawkins  v.  State,  58 
Ala.  376."  Jones  v.  State,  90  Ala.  628, 
8  So.  383,  384;  State  v.  Murphy,  6  Ala. 
765,  770;  Herndon  v.  State,  2  Ala.  App. 
118,  56  So.  85,  87;  McNair  v.  State,  53 
Ala.   453. 

"Force,  actual  or  constructive,  is  an  in- 
dispensable element  of  the  crime  of  rape* 
and  acquiescence  obtained  through  du- 
ress or  by  putting  the  woman  in  fear  is 
constructive  force."  Herndon  v.  State,  2 
Ala.    App.    118,   56   So.   85,   87. 

§  5.  Carnal  Knowledge. 

"Penetration  alone,  the  other  elements 
of  the  crime  concurring,  is  rape,  without 
regard  to  the  actual  completion  of  the 
act,  and  without  regard  to  the  condition 
of  mind  of  the  prosecutrix  or  of  the  de- 
fendant subsequent  to  the  actual  penetra- 
tion." Herndon  v.  State,  2  Ala.  App.  118, 
56    So.   85,   87. 

To  sustain  an  indictment  for  rape, 
tho^e  must  be  actual  penetration.  Harris 
V.  State,  2  Ala.  App.  116,  56  So.  55; 
Waller   v.  State,    40   Ala.    325. 

In    a    trial    for    rape    under    §   642  of 


the  Penal  Code,  emission  need  not  be 
proved.    Waller  v.  State,  40  AU.  325. 

"AbiMe"  of  Female  under  14, — In  a 
prosecution  for  carnally  knowing  or 
abusing  a  female  under  the  age  of  10, 
instructions  that  if  the  jury  believed  that 
defendant  attempted  to  have  intercourse 
with  prosecutrix  and  there  was  an  injury, 
however  slight,  to  her  sexual  organs,  or 
abuse  of  them,  though  there  was  no  pen- 
etration, defendant  was  guilty,  were 
proper.  Sims  v.  Sute.  41  So.  413,  146 
Ala.  109. 

There  can"be  no  conviction  for  carnally 
knowing  or  abusing  in  the  attempt  to 
carnally  know  a  girl  under  the  age  of 
13  years,  where  there  was  no  penetration 
or  injury  to  the  child's  sexual  organs. 
Hutto  V.   State.  53  So.  809,   189  Ala.  19. 

Code,  §  S44T,  punishes  abuse  of  a  fe- 
male under  14,  in  an  attempt  to  have 
carnal  knowledge  of  her.  Held,  that  a 
mere  hurting  of  the  private  parts  of  the 
female  is  abuse,  though  they  are  not 
bruised,  cut,  lacerated,  or  torn.  Castle- 
berry  V.  State,  33  So.  431,  13S  Ala.  24. 

§  S.  Want  of  Consent  of  Female. 
§  7.  In  General. 

"The  consent  of  the  woman,  yielded  at 
any  time  before  the  act  of  penetration 
is  complete,  relieves  the  offense  of  its 
felonious  character  Dawkins  v.  State,  58 
Ala.  376."     Herndon  *.  State,  2  AU.  App. 

118.    96    So.    85,    87. 

It  is  error  to  refuse  to  charge  that, 
if  the  conduct  of  the  prosecutrix  was 
such  toward  defendant,  at  the  time  of  the 
alleged  rape,  as  to  create  in  .his  mind  the 
honest  and  reasonable  belief  that  she  had 
consented,  or  was  willing  to  let  him  have 
connection  with  her,  they  must  acquit. 
McQuirk  v.  State,  84  Ala.  435,  4  So.  776. 

In  a  trial  for  rape  it  is  proper  to  charge 
that  if  the  conduct  of  prosecutrix  was 
such  as  to  create  a  belief  in  defendant's 
mind  that  she  was  willing  to  have  con- 
nection with  him  he  must  be  acquitted, 
where  there  was  some  evidence  to  show 
such  conduct.  Allen  v.  State,  87  Ala.  107, 
6  So.  370. 

§  8.  —  Fraud  or  Other  Deception. 

Personating  the  Husband. — Force,  ac- 
tual or  construclivc,  is  a  necessary  in- 
gredient   in    the    crime    of   rape.     Sexual 


intercourse  with  a  fem^tle,  i 
sent,  does  not  constitute  th 
though  her  consent  was  p: 
fraudulent  personation  of 
Lewis  V.  State,  30  Ala.  94. 
Illegal  or  Pretetided  Ma 
woman  be  beguiled  into  he 
marrying  a  man  who  had 
living,  or  by  causing  the  n 
illegally  celebrated,  and  p< 
that  the  directions  of  the  1 
observed;  in  neither  case 
tended  husband  be  guilty 
State  V.  Murphy,  6  Ala.  765, 

§  8.  IntimidatioD  and 

See  ante,  "Force,"  f  i. 
"The  force  necessary  to 
constitute  the  crime  of  rape 
actual,  but  may  be  constn 
plied.  An  acquiescence  to 
tained  through  duress,  or  fei 
violence,  is  constructive  fc 
consummation  of  unlawful  i 
the  man  thus  obtained  wc 
McQuirk  v.  State,  84  Ala.  4 
Norris  v.  State,  87  Ala.  8i 
Shepherd  v.  State,  139  Ala. 
367;  Kirby  v.  State,  9  Ala. 
So.  374. 

"An  acquiescence  obtain* 
or  fear  of  personal  violen 
nothing;  the  law  regarding 
sion  as  no  consent  at  all.  1 
the  woman  is  overpowered 
of  physical  force,  through 
pressed  or  implied,  or  othe 
.stance    through 


I  of 


barm    the 

tercourse    by    the   man    woi 

McQuirk  V.  State,  84  Ala.  4 

T76. 

Reasonable  Fe«r.— "The 
complete  when  the  woman 
yield  through  fear,  and  doe; 
voluntarily  (Hooper  v.  Stat< 
17  So.  679).  whether  or  n. 
hension  of  bodily  harm 
(Waller  r.  State.  40  Ala.  ■ 
;'.  State.  5  Ala.  App.  ISS.  it 

Pear  of  Death,— Where 
committed  by  force,  actual  i 
plied,  and  against  the  co 
prosecutrix,  the  offense  was 
reference  to  whether  accus< 
fear    of   her    life    or    great 
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Kirby  v.  State,  5  Ala.  App.  128,  59  So. 
374. 

In  a  trial  for  rape,  the  court  properly 
refused  to  instruct  the  jury  to  find  for 
the  defendant  unless  the  force  used  was 
such  as  to  create  a  reasonable  apprehen- 
sion of  death.  Waller  v.  State,  40  Ala. 
325. 

"If  the  act  was  committed  by  force, 
actual  or  legally  implied,  and  against  the 
consent  of  the  woman,  it  would  be  rape, 
without  regard  to  whether  the  defendant 
put  the  prosecutrix  in  fear  of  her  life  or 
great  bodily  harm  in  the  accomplishment 
of  his  purpose.  Herndon  v.  State,  2  Ala. 
App.  118,  56  So.  85;  Lewis  v.  State,  35 
Ala.  380;  Harris  v.  State,  2  Ala.  App. 
116,  56  So.  55."  Kirby  v.  State,  5  Ala. 
App.  128,  59  So.  374,  376. 

Consent  after  Penetration. — "If,  for  the 
purpose  of  having  sexual  intercourse 
with  the  prosecutrix,  the  'defendant  put 
the  prosecutrix  in  actual  fear  of  her  life 
or  of  great  bodily  harm  at  his  hands,  and 
if,  by  reason  of  such  fear,  and  by  reason 
of  such  fear  alone,  the  prosecutrix  sub- 
mitted to  the  defendant,  and  while  so 
submitting  by  reason  of  such  fear  the 
defendant  actually  penetrated  her,  the 
crime  of  rape  was  complete.  Whether, 
after  such  penetration,  accomplished  as 
above  stated,  the  prosecutrix  withdrew 
her  objections  and  willingly  permitted 
the  defendant  to  complete  the  act  of  sex- 
ual intercourse  is  immaterial."  Herndon 
V.  State,  2  Ala.  App.  118,  56  So.  85,  87; 
Posey  V.  State,  143  Ala.  54,  38  So.  1019. 

§  10.  — -—  Incapacity  to  Consent. 

"The  element  of  force  need  not  be  ac- 
tual, but  may  be  constructive  or  implied. 
If  the  woman  is  mentally  unconscious 
from  drink,  or  asleep,  or  from  other 
cause  is  in  a  state  of  stupefaction,  so  that 
the  act  of  the  unlawful  carnal  knowledge 
on  the  part  of  the  man  was  committed 
without  her  conscious  and  voluntary 
permission,  the  idea  of  force  is  nec- 
essarily involved  in  the  wrongful  act  it- 
self,— the  fact  of  penetration.  But  even 
in  cases  of  this  kind  the  intent  to  use 
force,  if  necessary  to  accomplish  the  of- 
fense, is  essential  to  criminality."  Mc- 
Quirk  V.  State,  84  Ala.  435,  4  So.  775. 

Idiots. — "The  mere  fact  that  a  woman 
is  weak-minded  does  not  disable. or  debar 
her  from   consenting  to  the  act.     It  has 


been  said  that  a  woman  with  a  less  de- 
gree of  intelligence  than  is  requisite  to 
make  a  contract  may  consent  to  carnal 
connection,  so  that  the  act  will  not  be 
rape  in  the  man;  but,  'if  she  is  so  idiotic 
as  to  be  absolutely  incapable  of  consent, 
the  connection  with  her  is  rape.* "  Mc- 
Quirk  V.  State,  84  Ala.  435,  4  So.  775, 
776. 

§  11. Female  under  Age  of  Consent 

"The  carnal  abuse  of  female  children, 
under  ten  years  of  age,  the  wrongful 
act  involved  all  the  force  which  was  a 
necessary  element  of  the  crime;  and  the 
consent,  or  non-consent  of  the  child,  was 
immaterial."  Dawkins  v.  State,  58  Ala. 
376,   378. 

"When  the  indictment  is  under,  this 
section  of  the  Code  (§  3739  Code. of  1886), 
neither  violence  used  or  threatened,  nor 
the  consent  of  the  female,  vel  non,  is  a 
material  ingredient  of  the  offense.  A 
child  under  10  years  of  age  is  incapable 
of  giving  consent,  as  this  section  clearly 
treats  the  subject."  Toullee  v.  State,  100 
Ala.  72,  14  So.  403.  >^ 

§  12.    Resistance  by  Female. 

"While  the  law  arms  a  woman  who  is 
assaulted  by  a  man  .with  the  intent  to  rav- 
ish her  with  the  right  to  stand  her 
ground,  and,  if  necessary,  to  kill  her  as- 
sailant to  protect  her  person  from  the 
gratification  of  his  lust,  the  law  does  not 
compel  her  so  to  do.  All  of  the  circum- 
stances surrounding  the  commission  of 
the  alleged  crime  are  to  be  considered, 
and  whether  the  prosecutrix  does  or  does 
not  repel  force  by  force,  or  resist  her  as- 
sailant to  the  uttermost,  if  the  act  of 
penetration  is  actually  accomplished  by 
what,  in  law,  amounts  to  legal  force,  and 
against  the  will  of  the  prosecutrix,  the 
defendant  is  guilty  of  rape.  The  relative 
size  of  the  parties,  the  age  of  each,  their 
social  and  racial  differences,  and  the  ab- 
sence of  efforts  on  the  part  of  the  pros- 
ecutrix to  avoid  the  act-  are  all  matters 
to  be  weighed  by  the  jury  in  passing  on 
the  question  as  to  whether  all  the  nec- 
essary elements  of  the  crime  exist,  but 
when  all  the  elements  of  the  crime  do 
exist  the  crime  is  one  of  rape,  although 
the  prosecutrix  may  have  made  no  ef- 
fort to  resist."  Herndpn  v.  State,  2  Ala. 
App.    118,    56   So.    85,   87. 
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§18.  Attempts. 

See  post,  "Assaults  with  Intent  to 
Rape,"  §  14. 

An  "attempt  to  commit  rape"  or  any 
other  crime  was  a  misdemeanor  at  common 
law.  And  it  is  still  recognized  as  an  of- 
fense under  the  laws  of  this  state  (Hutto 
V.  State,  169  Ala.  19,  53  So.  809);  sec- 
tion 1622  of  the  Code  providing  a  pun- 
ishment of  six  months'  hard  labor  or  im- 
prisonment for  all  common-law  misde- 
meanors, which,  as  observed,  (was  the 
punishment  imposed  in  this  case.  We 
have  also  the  statutory  offense  of  an 
''assault  with  the  intent  to  commit  ra(9e," 
created  and  made  a  felony  by  §  6309  of 
the  Code,  the  acts  essential  to  constitute 
which  were  embraced  in  the  common-law 
misdemeanor  of  an  attempt  to  commit 
rape.  Burton  v.  State,  8  Ala.  App.  295, 
62    So.    394,    395. 

*^If  the  attempt  be  one  to  commit 
rape,  and  proceeds  to  such  an  extent  as 
to  amount  to  an  assault  on  the  victim, 
the '  offense  becomes  a  felony  under  the 
statute  cited;  but  if  the  'attempt'  stops 
short  <Sf  an  assault  it  remains  a  misde- 
meanor  as  at  common  law."  Burton  v. 
State,  8  Ala.  App.  295,  62  So.  394,  395. 

Although  an  innocent  advance  or  im- 
portunity is  not,  of  itself,  sufficient  to 
constitute  an  attempt  to  commit  a  rape, 
under  §  3307  of  the  Code;  yet,  if  the 
prisoner  intended  to  have  carnal  knowl- 
edge of  the  prosecutrix  by  violence,  and 
against  her  consent,  and  manifested  his 
purpose  by  outward  acts  so  far  as  to  put 
her  in  terror,  and  to  render  flight  on  her 
part  necessary  to  her  escape  from  his  at- 
•tempt,  he  is  guilty  of  the  offense  de- 
nounced by  the  statute.  Lewis  v.  State, 
35  Ala.  380. 

Ability  to  Commit  Offense. — "To  sus- 
tain a  conviction  for  a  simple  assault,  the 
evidence  must  show  a  present  ability  on 
the  part  of  the  defendant  to  carry  the 
unlawful  attempt  and  intention  into  ex- 
ecution (Chapman  v.  State,  78  Ala.  463, 
466;  Gray  v.  State,  63  Ala.  66);  but  a 
conviction  for  an  attempt  to  rape  may 
be  sustained,  even  though  the  evidence 
does  not  show  such  present  ability, 
provided  it  does  show  such  an  ap- 
parent ability  to  inflict  the  injury  as  to 
cause  the  person  against  whom  it  is  di- 
rected reasonably  to  fear  the  injury,  un- 


less she  or  he  retreat  to  secure  her  or 
his  safety.  Chapman  v.  State,  78  Ala. 
463,  466;  Kelley  z/.  State,  1  Ala.  App. 
133,  56  So.  15;  Lewis  v.  State,  35  Ala. 
380."  Burton  v.  State,  8  Ala.  App.  295. 
62  So.  394,  395. 

Abuse  of  Female  under  Ten  in  At- 
tempt.— In  Code,  §  4306,  prescribing  a 
penalty  against  "any  person  who  has 
carnal  knowledge  of  any  female  under 
the  age  of  ten  years,  or  abuses  such  fe- 
male in  the  attempt,"  etc.,  the  term 
"abuse"  is  limited  to  injuries  to  her  gen- 
ital organs.  It  does  not  mean  the  other 
wrongful  ill  usage  which  would  support 
an  indictment  for  an  assault  with  intent 
to  ravish.    Dawkins  v.  State,  58  Ala.  376. 

Attempt  by  Slave. — Formerly  in  this 
state  it  was  a  felony,  punishable  by  death, 
for  a  slave  to  "attempt  to  commit  rape 
on  a  white  woman."  In  the  construe- 
tion  of  this  statute,  in  the  case  of  Lewis 
V.  State,  35  Ala.  380,  wherein  the  facts 
were  identical  in  substance  and  charac- 
ter with  those  here.  Judge  Stone,  speak- 
ing for  the  court,  said:  "An  attempt  to 
commit  a  rape  ♦  ♦  ♦  may  be  Com- 
plete, ♦  ♦  ♦  and  yet  no  assault  be 
actually  committed.  ♦  ♦  ♦  We  are  un- 
willing to  lay  down  a  rule,  applicable  to 
all  cases,  for  determining  when  attempts 
have  proceeded  so  far  as  to  be  within 
the  punitive  provisions  of  the  law.  Much 
must  depend  on  the  nature  of  the  act 
attempted.  We  hold  that  if  the  defend- 
ant slave  actually  intended  and  attempted 
carnally  to  know  the  prosecutrix  by  vio- 
lence and  against  her  consent,  and  pros- 
ecuted his  purpose  so  far  as  to  put  her 
in  terror  and  render  flight  necessary  to 
escape  from  his  wicked  attempt,  then  he 
was  guilty  of  an  attempt  to  commit  a 
rape,  within  the  meaning  of  the  statute. 
To  justify  his  conviction,  however,  the 
jury  must  be  satisfied,  beyond  a  reason- 
able doubt,  that  such  was  his  purpose, 
and  that  his  attempt  had  this  intent.  An 
indecent  Tdvance  or  importunity,  how- 
ever revolting,  would  not  constitute  the 
offense.  ♦  ♦  ♦  We  deem  it  unneces- 
sary to  announce  any  opinion  on  the 
charges  asked  and  refused,  further  than 
to  say,  if  the  attempt  was  in  fact  made, 
and  had  progressed  far  enough  to  put 
prosecutrix  in  terror  and  render  it  nec- 
essary for  her  to  save  herself  from  the 
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constunmation  of  the  attempted  putrage 
by  flight,  then  the  attempt  was  com- 
plete; and  an  after-abandonment  by  the 
defendant  of  hia  wicked  purpose,  if  it 
had  proceeded  thns  far,  could  not  purge 
the  crime."  Burton  v.  State,  8  Ala.  App. 
895,  62  So.  394,  395. 

§  14.  Assaults  with  Intent  to  Rape. 

§  14  (1)  In  General 

Before  the  jury  could  convict  of  as- 
sault with  intent  to  rape,  or  of  an  at- 
tempt to  commit  an  assualt  with  intent 
to  rape,  they  must  find  that  accused  in- 
tended to  have  illegal  intercourse  with 
prosecutrix  by  force  or  fear  and  against 
her  consent,  but  could  convict  of  simple 
assault  without  finding  such  specific  in- 
tention. Burton  v.  State,  8  Ala.  App.  295, 
62  So.  394. 

Time  at  Which  Intent  Badsts.— The  in- 
tent essential  to  constitute  the  crime  of 
assualt  with  intent  to  rape  need  not  exist 
at  the  very  time  accused  violently  put 
his  hands  on  prosecutrix,  but  the  intent 
may  have  existed  at  another  time  during 
the  assault.  Brooks  v.  State,  8  Ala.  App. 
277,  62  So.  569. 

Nature  of  Intent — ^^It  is  not  essential 
to  the  crime  of  assault  with  intent  to 
commit  rape  that  the  perpetrator  should 
have  intended  that  his  accomplished  act 
should  be  rape.  Jacob!  v.  State,  32  So. 
158,  133  Ala.  1,  appeal  dismissed  in  23  S. 
Ct.  48,  187  U.  S.  133,  47  L.  Ed.  106. 

Intent  as  Effected  by  Drunkenness.^ 

"In  order  to  convict  under  the  statute 
for  an  assault  with  intent  to  ravish,  it  is 
necessary  to  satisfy  the  jury  beyond  a 
reasonable  doubt  that  the  defendant  en- 
tertained the  specific  intent  charged,  and 
made  the  assault,  to  accomplish  the  spe- 
cific purpose.  Mere  drunkenness  does 
not  excuse  or  palliate  an  offense,  but  it 
may  produce  a  state  of  mind  which  in- 
capacitates the  party  from  forming  or  en- 
tertaining a  specific  intent.*  If  the  mental 
condition  is  such  that  a  specific  intent 
can  not  be  formed,  whether  this  condi- 
tion is  caused  by  drunkenness  or  other- 
wise, a  party  can  not  be  said  to  have 
committed  an  offense,  a  necessary  ele- 
ment of  which  is  that  it  be  done  with  a 
specific  intent."  Whitten  v.  State,  115 
Ala.  72,  22  So.  483. 


f  14  (S)  Force. 

Force  being  an  essential  element  of 
rape,  to  warrant  a  conviction  of  assault 
with  intent  to  rape,  such  conduct  on  ac- 
cused's part  as  leaves  no  reasonable 
doubt  as  to  his  intention  to  gratify  his 
lustful  desire  against  the  female's  con- 
sent and  resistance  must  appear. 
Pumphrey  v.  State,  47  So.  156,  156  Ala. 
103;  Jones  v.  State,  90  Ala.  628,  8  So.  383; 
Toullee  v.  State,  100  Ala.  72,  14  So.  403. 

Constructive  Force. — In  an  assault  with 
intent  to  commit  rape,  the  force  used 
may  be  only  constructive;  and  the  im- 
position of  arms  upon  the  person  of  the 
female,  though  without  intention  to  hurt, 
is,  in  legal  contemplation,  the  use  of 
force,  from  which  a  criminal  intent  is 
presumed.  Norris  v.  State,  87  Ala.  85, 
6  So.  371. 

§  14  (3)  Ahandonment  of  Purpose. 

The  guilty  intent  of  accused  charged 
with  assault  with  intent  to  rape  may  be 
inferentially  drawn  from  the  use  of  force, 
and  the  mere  fact  that  he  abandoned  his 
purpose  after  violently  putting  his  hands 
forcibly  on  the  prosecutrix  with  intent 
to  ravish  her  does  not  relieve  him  from 
criminal  responsibility.  Brooks  v.  State, 
8  Ala.  App.' 277,  62  So.  569;  Dudley  v. 
State,  121  Ala.  4,  25  So.  742. 

The  prisoner,  standing  in  a  field,  called 
to  the  prosecutrix,  who  was  passing 
along  the  road,  to  stop.  He  then  pursued 
her,  calling  on  her  to  stop,  and  getting 
within  10  steps  of  her,  then  stopped, 
when  he  probably  might  have  caught 
her.  Held,  that  it  was  for  the  jury  to 
say  whether  he  at  any  time  actually  in- 
tended to  commit  a  rape,  and  manifested 
that  intention  by  such  a  pursuit  as  to  put 
her  in  terror,  in  which  case  his  offense 
would  be  more  than  an  indecent  impor- 
tunity, and  would  be  an  attempt  to  com- 
mit a  iwpe,  under  Code,  |  3307;  that  the 
subsequent  voluntary  abandonment  of  his 
purpose,  when  it  was  probably  attainable, 
did  not  purge  him  of  the  crime,  if  com- 
mitted as  above,  but  should  weigh  with 
the  jury  in  determining  whether  he  actu- 
ally had  at  any  time  a  felonious  intent. 
Lewis  V.  State,  35  Ala.  380. 

§  16.  Persons  Liable. 

The  offspring  of  a  white  mother  and 
a  mulatto  father  is  not  a  mulatto,  within 
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the  meaning'  of  the  statute,  prescribing 
the  punishment  for  rape,  etc.,  when  com- 
mitted hy  a  "slave,  free  negro,  or  mu- 
latto." Clay'«  Dig.  p.  478,  g  4.  Thunnan 
V.  State,  IS  Ala.  270. 

IL    PROSECUTION    AND    PUNISH- 
MENT. 

(A)    INDICTMENT    AND    INFORMA- 
TION. 
f  Ifl.  Requisites  snd  Stifficiency  in  Gen- 
eraL    . 

In  an  indictment  for  rape,  and  for  the 
statutory  offense  of  having  carnal  knowl- 
edge of  a  female  child  under  ten  years 
of  age,  or  the  abuse  of  such  child  in 
attempt  to  have  carnal  knowledge  of  her 
(Code,  H  4304,  430«),  it  is  sufficient  to 
pursue  the  statutory  forms  (Nos.  7,  S,  p. 
9n) ;  the  offenses  may  be  joined,  in  dif- 
ferent counts,  in  the  same  indictment; 
and  the  state  can  not  be  compelled  to 
elect  on  which  count  it  will  proceed  when 
the  evidence  on  the  trial  discloses  that 
the  female  was  over  ten  years  of  age 
when  the  offense  was  committed.  Sea- 
son V.  State,  72  Ala.  101. 

"The  indictment  contains  two  counts — 
the  first  charging  the  defendant  with 
rape;  the  second,  with  carnal  knowledge 
of  a  female  under  10  years  of  age.  The 
indictment  waS'thus  framed  to  meet  the 
different  phases  in  which  the  evidence 
might  present  the  offense.  If  force  was 
used,  or  the  party  made  to  yield  unwill- 
ingly, the  offense  would  come  under  the 
first  count.  On  the  other  hand,  if  the 
evidence  showed  carnal  knowledge  of  a 
female  of  such  tender  years  as  to  be  in- 
capable of  legal  consent,  the  offense 
would  be  covered  by  the  second  count. 
There  was  but  one  unlawful  act  charged. 
The  demurrer  was  properly  overruled. 
Beason  r.  State,  72  Ala.  191."  Grimes  v. 
State.  105  Ala.  8«,  17  So.  184. 

Under  an  indictment  for  rape,  s  con- 
viction may  be  had  of  assault  with  in- 
tent to  commit  rape,  or  assault  and  bat- 
tery; and  a  charge  requiring  the  jury  to 
acquit  unless  they  believe  the  defendant 
did  the  deed  "as  charged,"  is  properly 
refused.    Richardson  r.  State,  S4  .Ma.  158. 

S  17.  Dcsicnation  and  Description  of  Fe- 
male. 
An    indictment    which    states    (Tiat    de- 


fendants "forcibly  ravished 
Jones,  a  female,"  is  sufficient 
"female,"  in  such  case,  meanii 
as  "woman."  Myers  v.  Sta 
II,  4  So.  391;  Sparrenberger 
Ala.  481;  Smith  v.  State,  03  Al^ 
V.  State,  66  Ala,  493;  Parker 
Ala.  366;  Watson  v.  State.  5 
S  18.  Age  of  Female. 

Under  Code  1896.  S  S447,  ma 
knowledge  of  a  girl  under  1 
and  5  9448,  making  carnal  kn 
a  girl  over  10  years  and  unde 
demeanor,  an  indictment  char 
knowledge  of  a  girl  under  14 
as  to  the  crime  charged  and  in 
support  a  conviction.  Sims  i 
So.  413,  146  Ala.  tog. 

Code,  5  544T,  provides  that 
who  has  carnal  knowledge  o 
under  14  years  of  age  shall  t 
by  death  or  imprisonment  in  t 
tiary.  Section  5448  declares 
person  who  has  carnal  know 
girl  over  10  and  under  14  y« 
shall  be  punished  by  fine  an< 
ment  in  jail.  Held,  that  an 
charging  carnal  knowledge  of 
der  14,  but  not  alleging  wheth 
under  or  over  10,  was  defecti< 
failing  to  show  whether  defc 
charged,  under  %  5447,  with  a 
under  {  S448,  with  a  misdemea 
ley  V.  State,  33  So.  23,  135  Ala. 
State,  lai  Ala.  13,  as  So.  i 
§  19.  Force. 

"The  indictment,  following 
authorized  by  statute   (Cnm. 

75,   form    No.   69),  chaise 

defendant    'forcibly   ravished' 

itrix.     It  is  an  essential  con 

le  crime  of  rape  that  the  act 

tended  to  be  done  with  force 

constructive,    and    without   th< 

consent.    The  forms  of  indictn 

Code,  both  for  rape  and  for 

with   intent  to  ravish,  each  use 

'forcibly,'  as  necessary  in  the  < 

of  these  offenses,  and  at  come 

was  equally  regarded  as  an  es! 

ment  in  the  description  of  this 

against     taw     and     morality. 

:.  53   Ala.  453;      Dawkins  t 

Ala.  376;  1  Whart  Crim.  Law 

I  SS2;  State  v.  Murphy,  6  Ala. 

State,   30   Ala.   54;   Waller  v 
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Ala.  325/'  McQuirk  v.  State,  84  Ala.  435, 
4  So.  775. 

Abusing  Female  under  Ten  Years  of 
Age. — ^The  crime  of  abusing  a  female  un- 
der 10  years  of  age  in  the  attempt  to 
have  carnal  knowledge  of  her  (Code,  § 
4346)  is  charged  by  an  indictment  alleg- 
ing that  defendant  "did  assault  *  *  * 
a  girl  under  the  age  of  10  years,  with  the 
intent  forcibly  to  ravish  her."  King  v. 
State,  25  So.  178,  120  Ala.  329. 

"The  indictment  is  in  the  Code  form, 
except  in  the  substitution  of  the  words 
'a  girl  under  the  age  of  ten  years'  for 
the  word  'woman,'  used  in  the  form;  and, 
as  has  been  in  substance  held  by  this 
court,  it  sufficiently  charges  an  offense 
under  |  4346  of  the  Code.  Toullee  v. 
State,  100  Ala.  72,  14  So.  403;  Vasser  v. 
State,  55  Ala.  264."  King  v.  State,  120 
Ala.  B29,  25  So.  178,  179. 

§  80.  Description  of  Acts  Constituting 
Offense. 
Female  under  Age  of  Consent. — Under 
Cr.  Code,  §  3739,  which  provides  for  the 
punishment  of  "any  person  who  has 
carnal  knowledge  with  any  female  under 
ten  years  of  age,  or  abuses  such  female 
in  the  attempt  to  have  carnal  knowledge 
of  her,"  an  indictment  is  sufficient  which 
charges  that  defendant  "did  carnally 
know  or  abuse  in  the  attempt  to  know, 
*  *  *  a  girl  under  the  age  of  ten 
years."  McGuff  v.  State,  88  Ala.  147,  7 
So.  35;  Myers  v.  State,  84  Ala.  11,  4  So. 
291. 

§  21.  Want  of  Consent  of  Female. 

It  is  not  necessary,  in  Alabama,  to 
aver,  in  an  indictment  for  rape,  that  the 
carnal  knowledge  of  the  female  was 
"against  her  will."  Leoni  v.  State,  44 
Ala.  110. 

I  88.  Attempt. 

An  indictment  under  Code,  §  3307, 
\harging  that  the  prisoner  "attempted  to 
commit  a  rape  on  M.  C,  a  white  female," 
is  good.     Lewis  v.  State,  35  Ala.  380. 

Under  Cr.  Code  1886,  §  3739,  providing 
that  any  person  who  "abuses"  any  fe- 
male under  10  years  of  age,  "in  an  at- 
tempt to  have  carnal  knowledge  of  her," 
must  be  punished,  etc.,  an  indictment 
charging  that  defendant  "assaulted"  a 
girl  under  10  years  of  age  "with  the  in- 
tent to  carnally  know  her"  is  fatally  de- 


fective.    Toullee  v.  State,  100  Ala.  72,  14 
So.  403. 

Designation  of  Female. — An  indictment 
which  alleges  "that  J.  N.,  late  of  said 
county,  in  and  upon  one  H.  S.,  she,  the 
said  H.  S.,  then  and  there  being  a  fe- 
male child  under  the  age  of  ten  years, 
feloniously  did  make  an  assault,  and  her, 
the  said  H.  S.,  then  and  there  feloniously 
did  abuse,  in  the  attempt  carnally  to 
know,"  is  fatally  defective  in  not  specify- 
ing with  sufficient  certainty  and  precision 
the  r  person  upon  whom  the  attempt  was 
committed.  Nugent  r.  State,  19  Ala.  540. 
See  ante,  '^Designation  and  Description 
of  Female,"  §  17. 

§  88.  Assault  with  Intent  to  Rape. 

An  indictment  for  an  assault  with  in- 
tent to  ravish,  which  follows  the  form 
prescribed  by  the  Code,  is  sufficient. 
Bradford  v.  State,  5i4  Ala.  230. 

An  indictment  which  charges  that  "H. 
W.,  a  freedman,  assaulted  M.  S.,  a  white 
child  under  the  age  of  ten  years,  with 
intent  to  ravish  her,"  is  sufficient  to  sus- 
tain a  conviction  and  sentence  under 
§  3307  of  the  Code.  Witherby  v.  State, 
39    Ala.    702. 

§  84.  Issues,  Proof  and  Variance. 

Under  Alabama  statutes,  rape  and 
carnal  knowledge  of  a  female  unde/  10 
years  are  not  identical;  and  an  indictment 
for  rape  will  not  warrant  a  conviction  on 
proof  that  the  victim  was  under  10 
years,  unless  there  is  also  proof  of  force 
used  sufficient  to  constitute  rape.  Vas- 
ser V,  State,  55  Ala.  264. 

Where  the  indictment,  as  required  by 
Cr.  Code,  275,  form  No.  69,  charges  that 
defendant  "forcibly  ravished"  the  prose- 
cutrix, it  is  error  to  refuse  to  charge  the 
jury  that,  if  they  have  a  reasonable 
doubt  whether  the  act  was  done  with 
force,  they  must  acquit,  though  the  prose- 
cutrix is  a  woman  of  weak  mind.  Mc- 
Quirk V.  State,  84  Ala.  435,  4  So.  775. 

(B)  EVIDENCE. 

§  85.  Presumptions  and  Burden  of  Proof. 

Though  a  white  woman  be  a  prosti- 
tute, the  presumption  is  strong,  nearly 
conclusive,  among  both  the  races,  that 
she  will  not  yield— has  not  yielded — even 
in  her  confirmed  depravity,  to  intercourse 
with    a    negro    charged    with  an    offense 
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Upon  her  person.    Story  v.  State,  178  Ala. 
98,  59  So.  480,  482. 

§  26.  AdmisstbiUty. 

§  «7. In  General. 

On  a  trial  for  rape,  evidence  by  prose- 
cutrix that,  after  she  got  away  from  de- 
fendant, she  ran  to  where  her  father  was 
working,  and  that  defendant  went  to  her 
house  and  left  the  stick  with  which  he 
struck  her  on  the  porch,  and  by  another 
in  regard  to  finding  the  stick  on  the 
porch,  was  properly  admitted.  Griffin  v. 
State,   46   So.   481,   155  Ala.   88. 

Declarations  of  Accused. — In  a  prose- 
cution for  rape,  statements  made  by  de- 
fendant several  months  before  the  of- 
fense was  committed,  tending  to  show 
his  carnal  passion  for  prosecutrix,  and 
his  belief  that  she  would  not  yield  to  his 
desire,  are  admissible.  Barnes  v.  State, 
88  Ala.  204,  7  So.  38. 

Identity  of  Place. — Evidence  that  the 
husband  of  prosecutrix  told  witness  of 
the  alleged  injury,  and  went  with  him  to 
the  place  where  the  husband  said  it  had 
happened;  that  witness  did  not  know  it 
was  the  place  or  that  the  husband  knew 
it  was;  and  that  they  found  there  no  in- 
dications of  a  struggle — is  inadmissible, 
the  locus  in  quo  not  being  properly  iden- 
tified. Barnes  v.  State,  88  Ala.  204,  7 
So.  38. 

Prosecutrix  testified  that  the  rape  was 
committed  in  a  pasture,  about  45  yards 
from  a  large  pine  tree,  and  about  80 
yards  from  a  cornfield,  and  about  35 
yards  from  a  branch.  A  witness  testified 
that  three  or  four  weeks  after  the  alleged 
rape,  in  the  pasture  in  question,  he  saw 
tracks  of  a  man  with  shoes,  and  of  bare 
feet,  like  those  of  a  girl,  leading  into 
some  bushes,  where  there  were  signs  of 
a  scuffle,  but  that  it  was  not  near  a  large 
pine  tree,  and  the  place  was  about  30 
steps  from  the  cornfield,  and  about  15 
yards  from  the  branch.  Held,  that  since 
the  distances  testified  to  by  the  two  wit- 
nesses were  merely  their  estimates,  the 
identification  of  the  place  was  sufficient 
to  make  the  evidence  of  the  signs  of  the 
scuffle  admissible.  Roberts  v.  State,  25 
So.  238,  122  Ala.  47. 

Statements  of  Prosecutrix  as  to  De- 
gree of  Offense. — In  a  prosecution  for  an 
assault  with  intent  to  ravish,  the  prose- 


cutrix should  not  be  allowed  to  say,  in 
giving  testimony,  that  the  defendant  at- 
tempted to  ravish  her,  but  did  not  accom- 
plish his  purpose.  It  is  a  conclusion  of 
law.    Scott  V,  State,  48  Ala;  420. 

Prosecutrix  and  another  witness,  in  the 
room  at  the  time  of  an  alleged  assault 
with  intent  to  commit  rape,  committed  in 
the  nighttime,  having  identified  accused, 
evidence  that  an  electric  light  on  the  out- 
side shone  into  the  room  was  admissible 
to  show  their  ability  to  do  so.  Dudley 
V.  State,  25  So.  742,  121  Ala.  4. 

Want  of  Consent.— "The  want  of  con- 
sent on  the  part  of  the  party  alleged  to 
have  been  raped  is  an  essential  constituent 
of  the  crime,  to  be  proved  by  the  prose- 
cution, and  is  a  fact,  to  which  the  woman 
may  swear,  to  be  weighed  in  connection 
with  all  the  other  evidence  tending  to 
show  consent.  McQuirk  v.  State,  84  Ala. 
435,  4  So.  775;  Allen  v.  State,  87  Ala.  107, 
6  So.  370."  Jones  v.  State,  104  Ala.  30, 
16  So.  135. 

§  88.  Intent 

In  a  prosecution  for  assault  with  in- 
tent to  commit  rape,  alleged  to  have 
been  committed  in  the  nighttime  in  a 
room  in  which  prosecutrix  was  sleeping, 
to  which  accused  gained  access  by  climb- 
ing through  a  window,  evidence  that 
there  was  no  curtain  on  the  window,  and 
that  an  electric  light  on  the  outside 
shone  into  it,  so  as  to  enable  prosecu- 
trix to  be  seen  from  the  outside,  is  ad- 
missible to  show  the  intent  with  which 
accused  entered  the  room.  Dudley  v. 
State,  25  So.  742,  121  Ala.  4. 

Evidence  of  Local  Customs. — "Upon 
the  question  of  intention,  along  with  the 
other  circumstances  in  evidence,  'social 
customs,  founded  on  race  differences,' 
and  the  fact  that  Mrs.  Crimm  was  a 
white  person  and  the  defendant  a  ne- 
gro, we  doubt  not,  might  properly  be 
taken  into  consideration.  Jackssn's 
Case,  91  Ga.  322,  18  S.  E.  132."  Pum- 
phrey  v.  State,  156  Ala.  103,  47  So.  156, 
158. 


— *  Character  and  Habits  of  Fe- 
male. 

§  89   (1)   In  General. 

As    Effecting   Probability   of   Consent 

— "In  all  prosecutions  for  rape,  it  is  com- 
petent to  impeach  the  general  character 
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of  a  prosecutrix  for  chastity,  and,  if  she 
testifies  as  a  witness,  her  general  charac- 
ter for  truth  may  also  be  impeached. 
That  the  prosecutrix  is  unchaste  is  per- 
mitted to  be  shown,  because  such  evi- 
dence bears  on  the  probability  or  im- 
probability of  her  consent  to  the  alleged 
act  of  intercourse,  and  that  she  is  of  bad 
character  for  truth  and  veracity,  when 
she  testifies  as  a  witness,  as  bearing  on 
the  weight  to  be  given  to  her  testimony. 
She  may  be  of  ill  fame  for  chastity  and 
for  truth,  'but  she  is  still  under  the  pro- 
tection of  the  law  and  not  subject  to  a 
forced  violation  of  her  person  for  the 
gratification  of  the  propensities  of  the 
man  who  has  the  strength  to  overpower 
her.'  Boddie  v.  State,  53  Ala.  395;  Griffin 
V.  State,  155  Ala.  88,  .46  So.  481.''  Hern- 
don  V,  State,  8  Ala.  App.  118,  56  So. 
85,  87. 

On  a  trial  for  rape,  evidence  by  pros- 
ecutrix that  she  had  never  had  inter- 
course with  any  one  before  defendant 
ravished  her,  there  being  at  the  time  no 
evidence  tending  to  show  consent  by  her, 
was  not  only  premature,  but  in  the  form 
given  was  illegal.  Griffin  v.  State,  46  So. 
481,  155  Ala.  88. 

As  E£Fectmg  Her  Credibility  as  a  Wit- 
ness.— ^"As  affecting  the  credibility  of  a 
witness,  evidence  in  chief  may  be  taken* 
of  the  general  character  of  the  witness; 
but,  while  the  notorious  want  of  chas- 
tity in  a  female  would  of  course  blight 
her  reputation  and  destroy  confidence  in 
her  virtue  in  any  respect,  yet  her  gen- 
eral reputation  for  unchastity  can  not  be 
inquired  into  in  order  to  refiect  upon  her 
I  credibility  as  a  witness;  for  that  would 
result  in  the  original  investigation  of  the 
cause  of  her  repute,  which  is  not  permis- 
sible. Holland  v.  Barnes,  53  Ala.  83; 
Birmingham  Union  R.  Co.  v.  Hale,  90 
Ala.  8,  8  So.  142;  Mclnerny  v.  Irvin,  90 
Ala.  275,  7  So.  841;  Swint  v.  State,  154 
Ala.  46,  45  So.  901."  Story  v.  State,  178 
Ala.  98,  59  So.  480,  482. 

'Reputation  of  Lewdness  of  White 
Woman  with  Negroes. — On  the  trial  of 
a  negro  for  rape,  evidence  that  the  pros- 
ecuting witness,  a  white  woman  and  self- 
confessed  prostitute,  bore  the  reputation 
of  having  practiced  lewdness  with  ne- 
•  groes,  was  admissible  to  negative  the 
prevalent  idea  that  a  white  woman,  even 


though  a  prostitute,  will  not  generally 
yield  voluntarily  to  the  embraces  of  a 
negro.  Story  v.  State,  178  Ala.  98,  59 
So.    480. 

"The  reputation  of  a  white  woman  for 
unchastity,  iti  cases  where  her  noncon- 
sent  to  the  meretricious  intercourse  is 
essential  to  the  inquiry  of  guilt  laid 
against  one  of  the  negro  race,  does  not 
comprehend  a  reputation  for  the  prac- 
tice of  her  lewdness  with  members  of  the 
negro  race.  That  practice,  if  suflRcient 
to  invite  a  reputation  therefor,  affords 
the  basis  of  a  reputation  for  a  charac- 
ter of  unchastity  distinct  from  that  af- 
forded by  prostitution  among  members 
of  the  prostitute's  own  race.  And  if  such 
a  reputation,  for  that  character  and  de- 
gree of  prostitution,  is  found  to  exist,  the 
natural  and  legitimate  effect  is  to  neg- 
ative the  prevalent  notion  that  the  white 
woman  has  not  voluntarily  yielded  to  the 
embraces  of  the  accused  negro."  Story 
V.  State,  178  Ala.  98,  59  So.  480,  482. 

§  89  (8)   Previous  Acts  of  Incontinence 
in  GeneraL 

"In  prosecutions  for  rape,  and  in  kin- 
dred proceedings,  where  nonconsent  is 
an  element  of  the  offense,  in  which  the 
chastity  of  a  woman  may  be  brought 
into  question,  the  character  of  the 
woman  for  chastity  may  be  impeached; 
but  this  is  usually  done  by  evidence  of 
her  reputation  in  that  respect,  and  not 
by  proof  of  particular  acts  of  unchastity. 
Boddie  v.  State,  52  Ala.  395;  McQuirk  v. 
State,  84  Ala.  435,  4  So.  775;  Griffin  r. 
State,  155  Ala.  88,  46  So.  481."  Story  v. 
State,  178  Ala.  98,  59  So.  480,  481. 

"In  McQuirk  v.  State,  84  Ala.  435,  4  So. 
775,  776,  it  is  said;  *That  the  prosecu- 
trix was  a  woman  of  chaste  or  unchaste 
character  was  perfectly  competent  evi- 
dence, under  all  the  authorities,  as  bear- 
ing on  the  probability  or  improbability 
of  her  consent  to  the  alleged  act  of  in- 
tercourse with  the  defendant.  The  im- 
peachment of  her  character  in  this  par- 
ticular must,  however,  be  confined  to 
general  evidence  of  her  reputation. 
Particular  instances  of  her  unchastity 
can  not  be  proved  for  this  purpose,  ex- 
cept that  she .  dan  be  interrogated  as  to 
her  previous  intercourse  with  the  pris- 
oner, although  not  to  particular  instances 
with  third  persons.'     Boddie  v.  State,  52 


c.  State,  165  Ala. 


Ala.  3es.  39B."     GriBin 
88,   46   So.   481,  462. 
9  M   (8)   Previona  Acts  of  Incontinence 
with  Othen  than  Accused. 

The  character  of  the  prosecutrix  for 
chastity  is  a  proper  subject  of  inquiry, 
as  bearing  on  the  probability  of  her  con- 
sent to  defendant's  act;  and  such  char- 
acter may  be  shown  by  evidence  of  hei 
general  reputation  in  that  respect,  or  ol 
her  previous  intercourse  with  defendant, 
but  not  by  proof  of  particuU 
unchastity  with  third  persons.  McQuirk 
V.  State,  84  Ala.  435,  i  So.  775. 

Eziitence  of  Venereal  Disease.  — 
Where  the  parts  of  a  child,  upon  whom 
an  attempt  to  carnally  know  her  is 
proved  by  her  to  have  been  made,  are 
shown  to  be  bruised  and  infected  with 
the  venereal  disease,  proof  of  sextial  in- 
tercourse between  her  and  other  persons, 
before  and  near  the  time  of  the  com- 
mission of  the  alleged  offense,  is  admis- 
sible, as  lending  to  weaken  the  corrobo- 
rative force  of  these  circumstances.  Nu- 
gent V.   State,   IS   Ala.   521. 

§  SO. Physicsl  and  Mental  Condition 

of   Parties. 
9  80  (1)   In  General. 

Where  there  is  evidence  conducing  to 
show  that  a  prisoner,  charged  with  an 
assault  with  intent  to  commit  a  rape,  was 
at  the  lime  in  a  greatly  debilitated  con- 
dition from  a  previous  debauch,  it  is  a 
circumstance,  however  light,  to  be  con- 
sidered by  the  jury  in  ascertaining 
whether  he  was  physically  capable  of 
committing  the  offense.  Nugent  v.  State. 
18    Ala.    521. 

In  a  prosecution  for  rape,  a  question 
to  prosecutrix  as  to  what  time  her 
menses  came  on  was  properly  excluded. 
Sanders  v.  State,  41  So.  468,  14B  Ala.  603. 
9  SO  <8)  Condition  of  Female  Subsequent 
to  Offense. 

In  a  prosecution  for  assault  with  in- 
tent to  ravish;  where  the  testimony  of 
the  prosecutrix  is  impeached  as  to  the 
fact  of  her  making  complaint,  evidence 
of  her  personal  appearance  and  of  the 
injuries  committed  are  admissible  in  cor- 
roboration.    Scott  V.  State,  48  Ala.   420. 

Medical  Examination  Ten  Days  after 
Offense. — Evidence  of  a  physician  as  to 


the  condition  of  prosecutr 
amination  made  by  him  10 
alleged  offense,  is  not  per 
and  a  question  as  to  the  co 
clothing  at  such  time  will  b 
have  done  no  harm,  wher 
appear  that  it  was  answeri 
Stzte,   84   Ala.    11,  4    So.    ! 

9  SI.  ■ Personal  Relatio 

On  a  prosecution  for  ra 
year  old  stepdaughter  of 
lived  with  him,  it  was  pr4 
evidence  as  to  the  death 
mother,  to  show  the  situatii 
ties.  Shepherd  v.  State,  3: 
Ala.  9. 

Parties  Members  of  Sam 
a  prosecution  for  rape,  evit 
fendant  lived  as  a  membei 
family  as  prosecutrix  was 
relevant.  Oakley  v.  State. 
Ala.  IS. 

Jealousy  of  Husband  of 
Evidence  that  prosecutrix's 
jealous  of  her,  or  jealous 
defendant,  or  objected 
trix's  being  with  defend 
men,  is  inadmissible  to 
fendant's  claim  of  prior  i 
her;  it  being  merely  con 
that  fact.  Barnes  v.  State 
7  So.  38. 

§  U. Identitr,  Presenc 

Accused. 

Admission  of  testimony  i 
ttiat  prosecutrix  for  rape,  g 
pass  the  house,  said  she  "th 
the  man,"  accused  not  beinf 
prejudical  error,  identity  < 
the  guilty  person  being 
Thompson  v.  State,  122  A 
141. 

Pointing  Oat  Accused  fro 
Men. — On  a  trial  for  rap' 
having  introduced  evidence 
the  prosecutrix  had,  before 
given  descriptions  of  h 
which  did  not  apply  to  d< 
state  was  properly  allowed 
after  defendants'  arrest  shi 
tattngly  pointed  out  defen 
assailants,  when  they  and 
others  were  brought  before 
V.  State,  87  Ala.  75.  6  So.  : 
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§  83. 


Conduct  and  Acts  of  Female. 


In  a  prosecution  for  carnally  knowing 
or  abusing  a  female  under  10  years  of 
age,  it  was  not  error  to  permit  the 
mother  of  the  child  to  testify  that  the 
child  seemed  excited  and  looked  as  if 
she  had  been  crying.  Sims  v.  State,  41 
So.  413,   146  Ala.   109. 


$    84. 


Complaints  and   Declarations 


of  Female. 

§  84  (1)  In  General.  - 

It  is  proper  to  prove  in  the  first  in- 
stance before  accused  has  undertaken  to 
impeach  the  prosecutrix  that  prosecutrix 
made  complaint  of  the  occurrence  gen- 
erally and  the  character  of  the  complaint, 
together  with  signs  of  injury  shown  by 
her,  but  the  state  may  not  prove  the 
details.  Brooks  v.  State,  8  Ala.  App.  277, 
62  So.  569,  571;  Bray  v.  State,  131  Ala. 
46,  31  So.  107;  Oakley  v.  State,  135  Ala. 
15,  33  So.  23;  Gaines  v.  State,  167  Ala. 
70,  52  So.  643;  Leoni  v.  State,  44  Ala.  110, 
113;  Scott  v.  State,  48  Ala.  420,  421. 

On  the  trial  of  an  indictment  for  an 
assault  with  intent  to  commit  a  rape,  an 
offer  to  prove  that  the  father,  after  hav- 
ing been  told  by  his  daughter  of  the 
assault  having  been  committed  on  her, 
talked  privately  with  the  accused  on  the 
same  day,  and  in  the  conversation  no 
allusion  was  made  to  said  assault,  al- 
though it  was  proposed  to  prove,  in  con- 
nection with  other  evidence,  that  the  day 
after  the  alleged  assault  the  father  shot 
the  accused  in  a  difficulty  about  throw- 
ing stones  by  the  accused  at  the 
father's  children,  and  not  about  the  as- 
sault, there  being  no  question  of  im- 
peachment raised,  and  the  purpose  for 
which  the  evidence  was  offered  not 
stated,  such  offered  proof  is  irrelevant, 
and  should  be  rejected  for  that  reason. 
Williams   v.   State,   45   Ala.  57. 

Immediate  Complaint. — On  the  trial  of 
an  indictment  for  a  rape,  where  an  im- 
mediate account  is  given,  or  complaint 
made,  the  fact  of  making  the  complaint 
immediately,  and  before  it  is  likely  that 
anything  should  have  been  contrived  and 
devised  by  the  prosecutrix,  is  admissi- 
ble as  evidence  to  confirm  her  story. 
But  the  particulars  are  not  evidence-  of 
the  truth  of  her  statment,  and  can  not 
be  asked  in  her  examination  in  chief,  or 


proved  by  other  testimony.  Leoni  v. 
State,  44  Ala.  110;  Lacy  v.  State,  45  Ala. 
80,  81. 

Request  of  Witness  to  Report  Offense. 

— In  a  prosecution  for  rape,  the  request 
of  a  female  alleged  to  'have  been  injured 
to  the  witness  to  go  before  a  magistrate 
and  report  the  offense  is  competent  evi- 
dence to  prove  complaint  made  by  her. 
Smith  V,  State,  47  Ala.  540. 

§  84  (S)  Particulars  and  Details. 

"Complaints  by  women  and  girls  of 
having  been  ravished  are  admissible  in 
evidence,  especially  so  when  they  are  a 
part  of  the  res  gestx;  but  they  are  re- 
ceived in  corroboration  of  the  testimony 
of  the  prosecutrix  only  as  proof  of  the 
fact  that  such  complaints  were  made. 
The  details  or  particulars  of  the  com- 
plaint can  not  be  shown  in  the  first  in- 
stance by  the  state.  Minute  circum- 
stances of  the  event  are  not  admissible. 
Proof  by  third  parties  as  to  complaints 
by  the  prosecutrix  is  limited  to  the  fact 
of  the  complaints  only.  Indeed,  the 
prosecutrix  will  not  be  allowed  to  de- 
tail what  she  has  told  third  parties  as 
to  what  occurred  at  the  time  or  place 
of  the  crime.  Of  course,  she  may  tes- 
tify to  such  occurrences  as  independent 
facts  and  as  a  part  of  the  res  gestae,  but 
she  will  not  be  permitted  to  testify  as 
to  what  she  related  to  third  parties  con- 
cerning the  details  of  the  occurrences. 
In  such  cases  she  is  not  allowed  to  tes- 
tify that  she  told  a  third  person  the  name 
of  the  person  who  had  ravished  her.  It 
was  held  error  to  allow  a  witness  to 
state  that  the  prosecutrix  told  witness 
that  the  defendant  had  raped  her.  It  was 
also  held  error,  by  this  court,  to  allow 
a  witness  to  testify  that  the  prosecutrix 
told  her  what  the  defendant  had  done  to 
her.  S'uch  corroboration  can  never  be 
extended  so  as  to  go  into  the  details  of 
the  occurrence — not  even  so  much  as  to 
identify  the  person  accused.  The  follow- 
ing authorities  are  conclusive  upon  this 
proposition:  Posey  v.  State,  143  Ala. 
54,  38  So.  1019;  Oakley  v.  State,  135  Ala. 
15,  33  So.  23;  S.  C,  135  Ala.  29,  33  So. 
693;  Bray  v.  State,  131  Ala.  46,  31  So. 
107;  Barnett  v.  State,  83  Ala.  40,  3  So. 
612;  Griffin  v.  ^tate,  76  Ala.  29,  31;  Lacy 
V.  State,  45   Ala.  80;   Scott    v.  State,    48 
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Ala.  420."  Gaines  v.  State,  167  Ala.  70, 
52  So.  643;  Sanders  v.  State,  148  Ala. 
603,  41  So.  466;  Brooks  v.  State,  8  Ala. 
App.  277,  62  So.  W»;  Sims  v.  State,  146 
Ala.  109,  41  So.  413. 

Since,  on  a  prosecution  for  rape,  tes- 
timony of  the  prosecutrix  as  to  com- 
plaints by  her  must  be  confined,  on  di- 
rect examination,  to  the  bare  fact  of  a 
complaint,  save  when  defendant  has 
brought  out  the  particulars  or  introduced 
evidence  to  impeach  the  one  testifying 
to  the  complaint,  where  there  was  no 
such  evidence  it  was  error  to  receive  the 
affirmative  answer  of  prosecutrix  to  a 
question  as  to  whether  she  had  told  any 
one  save  a  certain  person  what  accused 
had  done  to  her.  Bray  v.  State,  31  So. 
107,  131  Ala.  46. 

While  testimony  of  complaints  by  fe- 
males of  having  been  ravished  is  admis- 
sible in  evidence  in  a  prosecution  for  the 
offense  in  corroboration  of  prosecutrix^ 
testimony,  especially  when  they  are  part 
of  the  res  gestx,  such  evidence  is  lim- 
ited to  the  fact  that  the  complaint  was 
made,  and  details  thereof  are  not  admis- 
sible even  to  identify  the  person  charged, 
so  that  testimony  by  prosecutrix's  sis- 
ter on  direct  examination  that  prosecu- 
trix told  her  of  accused's  going  to  bed 
with  her  and  ravishing  her,  and  of  her 
resistance,  was  not  admissible;  neither 
the  witness  nor  prosecutrix  having  been 
impeached.  Gaines  v.  State,  52  So.  643, 
167  Ala.  70. 

When  Admissible. — "But  there  are  two 
cases,  at  least,  where,  under  the  author- 
ities, the  details  of  such  complaint  may 
be  proved:  (1)  They  may  be  elicited  on 
cross-examination  by  the  defendant;  and, 
where  this  is  done  only  in  part,  the  state 
may  then  proceed  to  prove,  on  the  re- 
butting examination,  the  whole  com- 
plaint. (2)  JVhere  the  testimony  of  the 
prosecutrix  is  sought  to^  be  impeached 
by  attempting  to  discredit  her  story,  it 
is  permissible,  by  way  of  corroboration, 
for  the  state  to  prove  such  details,  and, 
according  to  many  of  the  authorities, 
also  to  prove  that  she  told  the  story  the 
same  way.  to  others,  confirmatory  of  her 
first  statement.  Griffin  v.  State,  76  Ala. 
29."  Barnett  v.  State,  83  Ala.  40,  3  So. 
612,  614;  McQuirk  v.  State,  84  Ala.  435, 
4  So.  775;  Allen  v.  State,  87  Ala.  107,  6 


So.  870;  Barnes  v.  State,  88  Ala.  204,  7 
So.  38;  Bray  v.  State,  131  Ala.  46,  31  So. 
107. 


§  85. 


Failure  of  Female  to  Complain^ 


or   Delay   in   Complaining    and   Ex- 
planation Thereof. 

"Delay  in  making  the  formal  charge 
brought  out  on  the  cross-examination  of 
the  witness  by  the  defendant  was  ma- 
terial as  affecting  the  weight  and  cred- 
ibility of  the  testimony  of  the  prosecu- 
trix, and  of  the  bona  fides  of  the  charge 
made  by  her,  and  it  was  therefore  proper 
for  the  court  to  allow  the  witness  to 
make  an  explanation  of  the  delay,  and 
give  the  reasons  why  she  did  not  make 
the  affidavit  earlier.  In  making  the  ex- 
planation and  giving  the  reasons,  it  was 
permissible  for  the  prosecutrix  to  state 
her  mental  status  in  this  connection  and 
give  the  reasons  producing  it,  for  other- 
wise it  would  not  be  possible  to  meet 
the  attack  made.  By  bringing  out  this 
fact  the  defendant  assails  the  motive  ac- 
tuating the  prosecutrix,  and  this  can  only 
be  met  and  answered  by  showing  her 
mental  status,  her  undisclosed  motives 
or  intentions,  and  what  operated  on  her 
mind  to  produce  them  and  cause  the  de- 
lay. Jacobi  V.  State,  133  Ala.  1,  32  So. 
158.  It  was  proper  to  accord  the  state 
the  opportunity  to  rebut  the  unfavorable 
inferences  that  might  be  drawn  from  the 
prosecutrix's  conduct  in  delaying  by  ex- 
plaining the  circumstances  causing  it. 
Pitman  v.  State,  148  Ala.  612,  42.  So. 
993."  Brooks  v.  State,  8  Ala.  App.  277^ 
62   So.   569,  572. 

§  86.  Weight  and  Sufficiency. 
§  87,  In  General. 

Testimony  of  the  mother  of  prosecu- 
trix, on  a  trial  for  assault  with  intent  to 
ravish,  that  she  did  not  know  what  ne- 
gro it  was  that  went  into  the  room  of 
prosecutrix,  but  that  she  thought  it  was 
a  third  person,  who  had  been  convicted 
of  the'  assault,  can  not  be  regarded  as 
convincing.  Toles  v.  State,  54  So.  511,. 
170  Ala.  99. 


§   38. 


Attempt  or  Assault  with  In- 


tent to  Rape. 

Intent — "As  to  this  offense  the  law 
looks  beyond  the  act  done  and  embraces 
the   accompanying   intent.     It   is   the   in- 
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tent  that  raises  the  act  to  the  gravity  of 
a  felony,  and  calls  down  upon  it  the 
greater  severity  of  punishment  Intent, 
we  know,  being  a  state  or  condition  of 
the  mind,  is  rarely,  if  ever,  susceptible  of 
direct  or  positive  proof,  and  must  usually 
be  inferred  from  the  facts  testified  to  by 
witnesses  and  the  circumstances  as  de- 
veloped by.  the  evidence.  Sims  v.  State, 
»9  Ala.  1«1,  13  So.  4^;  Dudley  v.  State, 
121  Ala.  4,  Z&  So.  742;  Horn  v.  State,  9S 
Ala.  23,  13  So.  32ft;  Talbert  v.  State,  121 
Ala.  33,  25  So.  e90."  McNair  v.  State, 
53  Ala.  453;  Pumphrey  v.  State,  156  Ala. 
103,  47  So.   156,   157. 

On  an  indictment  under  Cr.  Code  1886, 
§  3751,  which  provides  that  any  person 
who  commits  an  assault  on  another  with 
intent  to  ravish  must  be  punished,  etc., 
evidence  that  defendant  took  a  girl  un- 
der 10  ydars  of  age  by  the  hand,  and  led 
her  into  the  woods,  and  laid  her  down, 
indicates  no  intent  to  ravish,  and  is  in- 
sufficient to  go  to  the  jury.  TouHee  v. 
State,  100  Ala.  72,  14  So.  403. 

Evidence  held  to  sustain  a  conviction 
of  assault  with  intent  to  ravish.  Kelley 
V.  State,  1  Ala.  App.  133,  561  So.  15;  Payne 
V.  State,  148  Ala.  609,  42  So.  988. 

Intent  to  Accomplish  Piupose  by 
Force. — "On  a  charge  of  an  assault  with 
intent  to  commit  rape,  the  evidence,  to 
be  sufficient  to  justify  conviction,  should 
show  such  acts  and  conduct  of  the  ac- 
cused, that  there  is  no  reasonable  doubt 
of  his  intention  to  gratify  his  lustful  de- 
sire against  the  consent  of  the  female, 
notwithstanding  resistance  on  her  part. 
Lewis  V,  State,  35  Ala.  380."  Jones  v. 
State,  90  Ala.  628,  8  So.  383,  3M. 

On  a  trial  for  assault  with  intent  to 
commit  rape,  evidence  that  defendant  put 
his  hands  lightly  on  the  woman's  shoul- 
ders, followed  her  silently  about  60  feet, 
making  no  threats  or  efforts  to  stop  her, 
or  attempting  any  coercion,  or  doing 
anything  calculated  to  put  her  in  terror; 
that  upon  his  asking  her  to  gratify  his 
desires,  she  screamed  and  ran  off,  and 
he  ran  in  the  opposite  direction,  without 
attempting  to  detain  her — wiM  not  sup- 
port a  conviction.  Jones  v.  State,  90  Ala. 
628,  8  So.  383. 

§  89. Corroboration  of  Female. 

"The   jury   can,   upon    the    uncorrobo- 


rated testimony  of  a  prosecutrix  whose 
reputation  for  chastity  and  truth  are  bad, 
convict  of  rape,  if  they  believe  beyond 
a  reasonable  doubt  the  testimony  of  the 
prosecutrix."  Herndon  v.  State,  2  Ala. 
App.  118,  66  So.  85,  87. 

An  instruction  not  to  convict  unless 
prosecutrix  ha^  been  corroborated  by  an 
examination  of  her  person  by  an  expert, 
and  that  a  refusal  to  submit  to  such  an 
examination  would  subject  her  evidence 
to  discredit,  is  properly  refused.  Barnett 
V.  Sute,  83  Ala.  40,  3  So.  612. 

Where  Prosectttriz  Unchaste. — "Her 
known  want  of  chastity  may  create  a 
presumption  that  her  testimony  is  false 
or  feigned.  Whether  it  creates  such  pre- 
sumption, the  jury  must  determine  from 
all  the  evidence.  She  may  be  of  ill-fame 
for  chastity,  but  she  is  still  under  the 
protection  of  the  law,  and  not  subject  to 
a  forced  violation  of  her  person,  for  the 
gratification  of  the  propensities  of  the 
man  who  has  strength  to  overpower  her. 
No  principle  of  law  forbids  a  conviction 
on  her  uncorroborated  testimony,  though 
she  is  wanting  in  chastity,  if  the  jury  are 
satisfied  of  its  truth.  Her  testimony  should 
be  cautiously  scrutinized,  and  the  court  and 
jury  should  diligently  guard  themselves 
from  the  undue  influence  of  the  sympathy 
in  her  behalf  which  the  accusation  is  apt 
to  excite.  If  she  did  not  conceal,  but 
immediately  discovered  the  offense,  and 
the  offender  if  known  to  her;  if  the  place 
of  its  commission  was  such  that  if  she 
made  outcry,  it  would  not  probably  be 
heard,  and  bring  her  assistance  and  de- 
fense— these  and  other  circumstances 
should  be  considered  by  the  jury.  The 
manner  in  which  she  testifies — the  con- 
sistency of  her  testimony — should  also  be 
carefully  considered.  If,  viewed  fairly 
and  carefully,  the  jury  are  satisfied  of 
the  truth  of  her  evidence,  it  needs  no, 
corroboration  from  other  witnesses  to 
support  a  conviction."  Boddie  v.  State, 
52   Ala.   395,  398. 

(C)  TRIAL  AND  REVIEW. 

§  40.  Reception  of  Evidence. 

^On  trial  for  rape,  it  was  not  error  for 
the  court  to  allow  the  prosecutrix, 
after  she  had  stated  facts  brought  out 
on  cross-examination  by  the  defense  to 
show  consent,  to  be  questioned  in  rebut- 
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tal  by  the  state  as  to  whether  or  not  she 
consented  to  the  sexual  intercourse  with 
the  defendant.  Jones  v.  State,  104  Ala. 
30,   16  So.  135. 

§  41.  Questions  for  Jury. 

§  41  (1)  In  General. 

Where  on  a  prosecution  under  Code, 
§  5447,  for  abusing  a  female  und-er  14  an 
an  attempt  to  have  carnal  knowledge  of 
her,  there  was  evidence  on  the  part  of 
the  state  that  the  girl  was  abused  by  de- 
fendant in  the  statutory  sense,  and,  on 
his  part,  that  he  was  not  guilty  of  at- 
tempting to  have  carnal  knowledge  of 
her,  and  did  not  abuse  her  in  any  re- 
spect, ther^  was  no  room  for  the  gen- 
eral charge  as  requested  by  defendant. 
Castleberry  v.  State,  33  So.  431,  135 
Ala.  24. 

§  41   (S)    Elements    of    Attempt  or    As- 
sault with  Intent  to  Rape. 

The  qu-estion  whether  an  assault  was 
with  intent  to  ravish  is  for  the  jury, 
where  accused  came  up  from  behind, 
and,  when  prosecutrix  stepped  aside  to 
let  him  pass,  threw  her  down,  and  said 
sh«  would  never  get  up  alive,  and,  after 
choking  and  beating  her,  dragged  her 
into  the  bushes,  and  threw  her  into  a 
gully,  saying  he  intended  to  cut  her 
.throat,  and  then  ran  away,  as  he  saw 
dogs,  who  were  with  prosecutrix  at  the 
time,  coming  towards  them.  Brown  v. 
State,  a5  So.  744,  121  Ala.  9;  Pumphrey 
V.  State,  156  Ala.  103,  47  So.  156. 

Accused  entered  the  room  in  which 
prosecutrix  was,  at  night,  through  a  win- 
dow. When  she  awoke  he  was  on  the 
pallet  on  which  she  slept,  and  he  imme- 
diately put  his  hand  over  her  mouth,  and 
when  she  pulled  it  off  commenced  to 
choke  her.  Two  other  women  in  the  room 
being  awakened,  he  jumped  out  of  the 
'window,  but  afterwards  returned,  caught 
prosecutrix  by  reaching  through  the 
window,  and  tried  to  pull  her  out.  Held, 
that  the  question  whether  the  assault 
was  with  inttnt  to  commit  a  rape  was 
for  the  jury.  Dudley  v.  State,  25  ■  So. 
742,  121  Ala.  4. 

Where  accused  after  accosting  prose- 
cutrix ran  after  her  but  abandoned  the 
attempt  before  catching  her,  then  as  to 
whether  the  jury  should  convict  him  of 
"an   assault   with   intent   to   rape,"   or   of 


''an  attempt  to  commit  an  assault  with 
intent  to  rape,"  which  means  an  attempt 
to  rape  which  has  not  proceeded  far 
enough  to  amount  to  an  assault,  would 
depend,  it  seems  under  the  decisions  in 
this  state,  on  the  fact  as  to  whether  or 
not  the  defendant  ever  got  near  enough 
to  his  intended  victim  to  have  been  able 
to  lay  his  hands  upon  her.  Burton  v. 
State,  8  Ala.  App.  2»5,  62  So.  394,  396. 

"In  Kelley  v.  State,  1  Ala.  App.  133, 
56  So.  15,  wherein  the  facts  were  similar 
to  those  here,  the  defendant,  in  pursuing 
prosecutrix,  got  within  two  feet  of  her, 
and  the  court  sustained  a  conviction  of 
an  assault  with  intent  to  rape.  In 
Lewis  V.  State,  35  Ala.  380,  wherein  the 
facts  were  also  similar  to  those  here,  the 
defendant,  in  pursuing  his  intended  vic- 
tim, never  got  nearer  to  her  than  10 
feet,  and  the  court  sustaified  a  convic- 
tion of  an  attempt  to  rape."  Burton  v. 
State,  8  Ala.  App.  295,  62  So.  394,  396. 

§  4S.  instructions. 

§  42  (1)  Form  and  Requisites  in  GeneraL 

On  a  prosecution  for  rape  on  the 
stepdaughter  of  accused,  a  girl  of  12,  the 
court  refused  to  charge  that  if  the  jury 
found  defendant  guilty  of  no  more  than 
an  assault  they  should  consider  that  de- 
fendant was  her  father,  and  had  a  right 
to  chastise  her  in  a  reasonable  manner. 
Held,  properly  refused,  as  argumenta- 
tive, abstract,  and  misleading.  Shep- 
herd V.  State,  33  So.  266,  135  Ala.  9. 

§  42  (2)  Weight  and  Sufficiency  of  Evi- 
dence. 

In  a  prosecution  for  rape,  an  instruc- 
tion that,  if  the  private  parts  of  prose- 
cutrix were  torn  and  bleeding,  this  was 
a  corroborative  fact,  while  argumenta- 
tive, was  not  erroneous.  Sanders  v. 
State,  41  So.  466,  148  Ala.  603. 

§  42  (8)  Construction  of  Charge  in  Gen^ 
eral. 
On  a  prosecution  for  abusing  a  female 
under  14,  in  an  attempt  to  have  carnal 
knowledge  of  her,  the  word  "hurting," 
employed  in  the  charge  of  .  the  court, 
may  include  abuse  of  the  sexual  parts. 
Castleberry  v.  State,  33  So.  431,  135 
Ala.  24. 

§    42    (4)    Character    and    Condition    of 
Parties. 

.  An    instruction    asked     by    defendant. 
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that  the  fact,  if  it  be  a  fact,  that  he  cre- 
ated trouble  in  the  prosecutrix's  family, 
should  not  prejudice  him,  is  improper. 
Dryman  v.  State,  102  Ala.  130,  15  So. 
433. 

In  the  absence  of  evidence,  on  a  pros- 
ecution for  rape,  concerning  the  charac- 
ter or  fame  of  the  prosecutrix,  an  in- 
struction asked,  to  the  effect,  as  an  el- 
ement of  its  hypothesis,  that  the  subject 
of  the  rape  was  a  woman  of  bad  fame,  is 
properly  refused  as  an  abstract.  Rich- 
ardson V.   State,   54  Ala.   158. 

Bad  Character  of  Prosecutrix  Raising 
Doubt  of  Giult. — An  instruction,  asked 
by  defendant,  that  the  jury  may  con- 
sider the  character  of  the  prosecutrix 
for  chastity,  if  bad,  to  generate  a  doubt 
of  his  guilt,  is  improper.  Dryman  v. 
State,  102  Ala.  130,  15  So.  4d3. 

An  instruction  that,  if  prosecutrix  be 
of  ill  fame,  and  stand  unsupported  by  the 
testimony  of  others,  it  "will  justify  a 
strong  inference"  that  her  testimony  is 
false,  is  properly  refused,  as  infringing 
the  province  of  the  jury.  Barnett  v. 
State,  83  Ala.  40,  3  So.  612. 

If  the  prosecutrix,  in  a  trial  for  rape, 
is  shown  to  be  unchaste,  and  of  bad 
character  generally,  a  charge  to  the  jury 
that,  "if  the  testimony  of  the  prosecu- 
trix as  to  the  guilt  of  the  prisoner  is 
suffi<:iently  clear  and  explicit  to  con- 
vince your  minds  beyond  a  reasonable 
doubt  of  the  prisoner's  guilt,  then  you 
would  be  authorized  to  convict  upon  her 
testimony  alone;  but,  if  you  have  any 
doubt  of  the  prisoner's  guilt  upon  her 
evidence,  then  you  must  inquire  whether 
her  evidence  has  any  support" — is  un- 
fair, calculated  to  mislead,  and  appar- 
ently intended  to  rest  the  case  wholly 
upon  the  testimony  ni  the  prosecutrix. 
Such  a  charge  is  good  ground  for  a  new 
trial.     Leoni  v.  State,  44  Ala.  110. 

§  iS  (ff)  Complaints  and  0eolaration8  of 
Female. 

A  charge  that,  if  the  jury  believe  the 
prosecutrix  did  not  give  the  alarm  to 
her  neighbors  after  the  alleged  rapist 
left  her  for  four  or  five  hours,  this  is  a 
circumstance  to  which  they  can  look  to 
see  if  she  was  in  truth  assaulted,  was 
properly  refused  as  argumentative. 
Thompson  v.  State,  26  So.  141,  122 
Ala.  12. 

11  Ala  Dig— 31 


§  iS  (6)  Intent^ 

On  a  trial  for  assault  with  intent  for- 
cibly to  ravish,  where  there  was  evidence 
that  defendant  was  sober  at  the  time, 
and  also  evidence  that  he  was  drunk,  it 
was  error  to  refuse  to  charge  that,  /If 
the  jury  had  a  reasonable  doubt  that  he 
was  sufficiently  sober  to  form  the  spe- 
cific intent  to  ravish,  they  could  not  find 
him  guilty.  Whitten  v.  State,  115  Ala. 
72,  22  So.  483. 

§  48  (7)  Force. 

Where,  in  a  prosecution  for  rape, 
prosecutrix  testified  that  she  was  un- 
conscious during  a  portion  of  the  out- 
rage, requested  instructions  requiring 
defendant's  acquittal  unless  he  ravished 
prosecutrix  by  physical  force  were  prop- 
erly refused.  Posey  v.  State,  38  So. 
1019,  143  Ala.  54. 

In  a  prosecution  for  rape,  prosecu- 
trix having  testified  that  she  was  uncon- 
scious during  a  portion  of  the  outrage, 
it  was  not  error  for  the  court  to  charge 
that  the  force  necessary  to  con|titute 
rape  need  not  amount  to  actual  physical 
force,  but  that  it  was  sufficient  if  it  was 
a  constructive  force,  such  as  duress  or 
being  put  in  fear.  Posey  v.  State,  38  So. 
1019,  143  Ala.  54. 

On  a  prosecution  for  rape  the  court 
refused  to  charge  that  the  jury  must  ac- 
quit if  they  had  a  reasonable  doubt 
whether  defendant  did  the  act  without 
prosecutrix's  consent,  though  they  be- 
lieved force  was  used  and  that  prosecu- 
trix was  of  weak  mind.  Held,  properly 
refused,  as  confusing  and  misleading, 
and  ignoring  the  character  of  the  force 
hypothesized^  Shepherd  v.  State,  33  So. 
206,  135  Ala.  9. 

On  a  prosecution  for  rape  the  prose- 
cutrix testified  that  accused,  her  step- 
father, shook  her,  and  said  he  would 
kill  her  if  she  did  not  give  up  to  him. 
The  court  refused  to  charge  that  if  the 
jury  had  a  reasonable  doubt  as  to  the 
use  of  force  they  should  acquit,  though 
prosecutrix  was  young  and  of  weak 
mind.  Held,  properly,  refused,  since  the 
jury  might  have  inferred  actual  force 
necessary.  Shepherd  v.  State,  33  So. 
266,  135  Ala.  9. 

§  iS  (8)  Carnal  Knowledge. 

An    instruction    that,    unless    the    jury 
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belicTC  that  tbe  scxtul  orgxn  of  defend- 
ant entered  tbe  sexnal  organ  of  proM' 
ratrix,  they  will  find  defendant  not 
gnilty,  was  properly  refused,  as  it  woald 
have  precluded  tbe  jury  from  convicting 
defendant  of  assault  with  intent  to  com- 
nnt  rape,  or  assault  and  battery.  Oak- 
ley V.  State,  33  So.  693,  135  Ala.  S». 

Since  actual  penetration  by  force  with- 
out more  is  sufGcient  to  sustain  a  con- 
Tiction  of  rape,  as  provided  by  Code 
1896,  §  M45,  a  requested  instructiou  (hat 
the  jury  mnst  be  convinced  beyond  a 
reasonable  doubt  that  the  defendant  had 
"sexual  iolercourse"  with  prosecutrix, 
and  that  the  act  was  committed  by  force, 
etc,  was  properly  refused.  Posey  v. 
Sutc,  38  So.  1019,  143  Ala.  54. 

{  tt  (t)  Want  of  Consent  of  Pemale. 

An  instruction,  omitting  parts  of  the 
evidence  bearing  on  the  question,  that 
the  fact,  if  proven,  that  the  clothes  of 
the  prosecutrix  were  not  soiled,  and  that 
she  was  not  hurt,  are  circumstances 
from  which  the  jury  can  infer  her  con- 
sent, 'is  properly  refused.  Barnett  v. 
State.  B3   AU.   40,   3   So.   612. 

An  instruction,  omittiiw  parts  of  the 
evidence  bearing  on  the  question,  that 
if  the  jury  believe  from  the  evidence 
that  the  prosecuting  witness  had  asso- 
ciated and  lived  with  negroes, — these 
are  circumstances  from  which  they  may 
infer  that  she  consented  to  the  act  with 
the  negro  defendant,  is  properly  re- 
fused. Barnett  v.  Suie_,  83  Ala.  40,  S 
So.  «12. 

f  M  (10)  ElcmcntB  of  Asunlt  with  In- 
tent to  Rape. 

On  trial  for  an  assault  with  intent  to 
ravish,  an  instruction,  asked  by  defend- 
ant, that  a  man  may  embrace  a  woman 
if,  from  her  appearance,  he  honestly  be- 
lieves that  she  will  not  object,  is  im- 
proper. Dnrman  v.  State,  102  Ala.  130. 
i:  So.  433. 

An  instruction  on  a  trial  far  assault 
with  intent  to  rape,  which  uses  the  term 
**ihis  charge"  in  such  a  way  as  to  refer 
to  the  charge  against  accused  and  pred- 
icate an  acquittal  on  bets  which  doss 
not  justify  an  acquittal  of  assault  and 
assault  and  battery,  is  properly  refused. 
Brooks  f.  Slate,  8  Ala.  App.  S".  62  So. 


re  §§ 

S  4X  Verdict 

On  a  trial  for  the  crime  of 
diet  in  the  following  words: 
jury,   Gnd   the   prisoner  guilty 


the   indie 


imprisonment     in 

the     pcni 

dcfecti 

e.  and  no 

sufficient 

the  CO 

rt     to    i-! 

Mence    the 

impriso 

nment     in 

the     peni 

life,  or 

for  any  other  term. 

V.  Stat 

,  43  Ala.  319. 

A   verdict    and 

judgment 

was  guilty  of  an 

"attempt  tc 

assault 

with  inte 

It   to   rape" 

he  was 

guilty  of 

an  "attemp 

rape"  which  did 

not  proceed 

to  amount  to  an  assault. 
State,  8  Ala.  App.  295,  62  So 
V.  State,  35  Ala.  380;  Prince 
Ala.  367;  White  v.  State.  H 
18   So.  226. 

Under  an  indictment,  char 
same  count,  in  the  disjuncti' 
defendant  committed  one  o: 
of  two  oSenses,  or  differen 
the  same  offense — e.  g.,  that 
nally  know,  or  abuse  in  the 
carnally  know,"  a  female  chi 
years  of  age  (Rev.  Code, 
verdict  of  "guilty"  is  sufKcic 
ground  of  error,  or  of  nioti< 
of  judgment.     Johnson  v.    St 

456. 

§  M.  Appeal  and  Error. 

"It  may  be  well  doubted, 
rape  and  c<^nate  offenses,  ' 
court  has  the  power  to  tnal 
compelling  the  inspection  of 
person  of  a  prosecutrix  in  t 
refusal  to  submit  to  sui 
tion.  If  such  right  exists 
ihould  hold  it  to  be  a  matte 
discretion  with  the  trial  coar 
ercised  only  in  cases  of  ext: 
sity,  and  not  a  subject  of  re 
peal  to  this  court."  UcGuff 
.\la.  14T.  7  So.  35.  38, 

(D)       SENTENCE      AND 

MENT, 
§  U.  Nature  and  Extent  of 

"An  assault  with  the  intc 
htcb  is  made  a  felony  by  § 
Code,  punishable  by  impri: 
[he  penitentiary  for  not  Ics! 
years."  Burton  v.  State,  8 
:95.  62  So,  394,  395. 


Rate. 

As  to  charges  by  carriers,  see  the  title  CARRIERS.  As  to  fixing  of  rate  by  in- 
terstate  commerce  commission,  see  the  title  COMMERCE.  As  to  insurance  rates; 
sce  the  title  INSURANCE.  As  to  compensation  of  agent,  see  the  title  PRIN- 
CIPAL AND  AGENT.  As  to  compensation  of  physicians,  see  the  title  PHYSI- 
CIANS AND  SURGEONS.  As  to  compensation  of  public  officials  in  general, 
see  the  title  OFFICERS.  As  to  rate  of  discount  by  bank,  sec  the  title  BANKS 
AND  BANKING.  As  to  interest  in  general,  see  the  title  INTEREST.  As  to  rate 
of  interest  governing  building  and  loan  associations,  see  the  title  BUILDING  AND 
LOAN  ASSOCIATIONS.  As  to  rate  of  penalty  for  failure*  to  pay  taxes,  see  the 
ftle  TAXATION.    As  to  rate  of  speed  of  trains,  see  the  title  RAILROADS. 

Rarification. 

As  to  ratification  of  acts  of  particualr  classes  of  persons,  see  the  titles  BROKERS; 
CORPORATIONS;  GUARDIAN  AND  WARD;  INFANTS;  INSANE  PER- 
SONS; MUNICIPAL  CORPORATIONS;  PARTNERSHIP;  PRINCIPAL  AND 
AGENT.  As  to  ratification  of  particular  acts,  contracts  or  transactions,  see  the 
titles  ACCORD  AND  SATISFACTION;  ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS;  ATTACHMENT;  BILLS  AND  NOTES;  BONDS;  CHATTEL 
AlORTGAGES;  COMPROMISE  AND  SETTLEMENT;  CONTRACTS;  DEEDS; 
FORGERY;  FRAUD;  FRAUDULENT  CONVEYANCES;  JUDICIAL  SALES; 
MARRIAGE;  MORTGAGES;  RELEASE;  SALES;  TRUSTS;  VENDOR  AND 
PURCHASER;  WILLS. 

Ravish. 

See  the  title  RAPE. 

Razors. 

See  the  title  WEAPONS. 


REAL  ACTIONS. 

§  1.  Writ  of  Right. 

§  2.  — —  Right  of  Action  and  Defenses. 

§  3.  ■  Proceedings. 

§  4.  Statutory  Remedies  in  GeneraL 

Cross  References, 
See  the  titles  FORCIBLE  ENTRY  AND  DETAINER;   DOWER;  EJECTMENT; 
ENTRY,  WRIT.  OF;    TRESPASS. 


§  1.  Writ  of  Right. 

See  post,  "Right  of  Action  and  De- 
fenses," §  2;  "Proceedings,"  §3. 

§  %,  —  Right  of  Action  and  Defenses. 

A  writ  of  right  at  common  law  would 
lie  only  to  recover  a  fee  simple  estate, 
and  in  favor  of  him  who  had  the  fee 
simple  title.  Lyon!s  Heirs  v.  Mottttse, 
19  Ala.  463. 

The  writ  of  right  at  common  law,  or  as 
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recognized  by  statute  in  Alabama,  does 
not  lie  in  favor  of  a  tenant  by  the  cur- 
tesy. Lecatt  V,  Merchants'  Ins.  Co.,  16 
Ala.  177. 

§  3.  —  Proceedings. 

A  count  which  does  not  allege  a  seisin 
in  fee  simple,  either  in  the  demandant  or 
in  the  ancestor  through  whom  he  claims, 
is  defective  as  a  count  in  a  writ  of  right, 
although    it   alleges   the    disseisin   of-  the 


Real  Actions — Real  Property 


$    Heirs    V. 

S  C  Statutory  Remodlra  in  QenenU. 

In  the  statutory  real  action  in  the  na- 
ture of  ejectment,  the  landlord,  though  he 
may  have  title  beyond  the  term  created 
in  the  tenant,  can  not  be  made  a  defend- 
ant in  the  first  instance.  Morris  v.  Beebe, 
■«  Ala.  300. 

In  the  statutory  real  action  in  the  na- 
ture of  eiectment,  a  landlord.  bavioK  title 


beyond  the  te 
as  defendant. 
30O. 

A  general  verdict,  6nding 
in  favor  of  the  plaintiff  in  a 
action,  where  the  complal 
substantial  cause  of  action, 
describes  the  premises  suei 
cient,  and  authorizes  judg 
the  verdict  does  not  descr 
Betz  V.  Mullin.  62  Ala.  365. 


RmI  Aawts. 

See  the  titles  DESCENT  AND  DISTRIBUTION;  EXECUTORS  A 
ISTRATORS. 


Real  Clnttels. 

See  the  titles  FIXTURES;  LANDLORD  AND  TENAN" 


Real 


Real  ' 

See  ihe  title  COVENANTS! 


Real  Eilate. 

s  references  under  REAL  PROPERTY. 


Real  Estate  Agcate. 


Real 

Sre  t>!e  titlw  CRIMINAL  I_\\V;  EVIDENCE. 


Real  hity  m  ktamL 

See  i>*  t;:;«  COSTS:  PARTIES. 


Red  Pftpaity. 


N.-f  -.^f  :  :  .-*  .\5Srs.\0TS  v^K  T:T1.E:  ACCEj^ON:  .U}JOI> 
vHW:  s,-;  k:>\  rSSH  r\^S-<y>>-..^V:  POVNDARIES:  DEEDS 
■V\r  v\*\\  VVWCSS:  rS-^FFSTV-  FLBLIC  l_\NDS:  USE 
r\T;.^\-  Vyx;X^S  an:*  F;  SOHVSES:  wills.  .\»  lo  estates 
-.-.  r.-  c«  ->  Stf*  rVf  rT  r*  CVKT-SY  POWER:  E.\SEMENTS 
M,*V  r>;r>  V.^,    1  \\-.^ •..,'■<:•*    W?-     TISAKT:     LIFE     ESTATE 


RMffgiimenL 

See  the  titles  APPEAL  ANfl  ERROR;  COSTS. 

Rearrest, 

See  the  titles  ARREST;  BAIL. 

Reasonable  and  Probable  Cause. 

the  titles  ATTACHMENT;  COSTS;  CRIMINAL  LAW;  LIBEL  AND  SLAN- 

DER;  MALICIOUS  PROSECUTION. 

Reasonable  Care. 

Sec  the  tide  NEGLIGENCE. 

Reasonable  Compensation. 

See  the  title  CONTRACTS. 

Reasonable   Doubt. 

See  the  titles  BASTARDS;  BILLS  AND  NOTES;  CRIMINAL  LAW. 

Reasonable  Time. 

3  to  what  constitutes  reasonable  time  in  the  performance  of  particular  acts,  con- 
»ns,  etc.,  the  giving  of  notice,  presentation  and  demand,  etc.,  when  required  in 
icular  cases,  see  the  appropriate  specific  titles  throughout  this  work. 

Reasons  for  Decisions. 

See   the  titles  APPEAL  AND   ERROR;  COURTS;  JUDGMENT. 

Reassessment. 

See  the   titles   MUNICIPAL   CORPORATIONS;  TAXATION. 

Rebellion. 

See   the   titles   CONTRACTS;   INSURRECTION;   TREASON;   WAR. 

Rebillin^. 

See  the  title  CARRIERS. 

Rebuttal. 

the    titles    CRIMINAL    LAW;    EVIDENCE;     HOMICIDE;    TRIAL;    WIT- 
NESSES. 

Rebutter. 

See  the  title  PLEADING. 
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RecaD   of   Cawe. 

See  the  title  APPEAL  AND  ERROR. 


RecaD   of  Witness. 

See  the  title  WITNESSES. 


Recanvas. 

See  the  title  ELECTIONS. 


Rec^>tioii. 

1  ASSAULT  AND  BATTERY;  TRESPASS;  TROVER 
VERSION. 


Receipts. 


See  the  titles  BILLS  AND  NOTES;  CARRIERS;  COMPROMISE 
TLEMENT;  CONTRACTS;  ESTOPPEL;  EVIDENCE;  FORGER 
ANCE;   PAYMENT;   WAREHOUSEMEN. 


RECEIVERS. 

.  Kature  and  Qronnds  of  Beceiversbip. 

(A)  Nature  and  Subjects  of  Remedy. 

§  1.  Nature  and  Purpose  of  Remedy. 

§  2.  Remedy   Provisional  or   Incidental   to   Other   Rel 

§  3.  Pendency  and  Condition  of  Cause. 

§  4.  Existence  of  and  Resort  to  Other  Remedy. 

§  5.  Discretion  of  Court. 

§  Syi.  Persons  Entitled  to  Appointment  of  Receivers. 

§  6.  Property  Which  May  Be  Subject  of  Receivershij 

(B)  Grounds  of  Appointment  of  Receiver. 

§     7.  Ri^t   or    Interest   in    Property   Requiring   Prot 
§     8.  Fraud  in  Obtaining  Possession  of  Property. 
§     9.  Preservation  and  Protection  of  Property  in  Gen« 
§  10.  Preservation  of  Property  Pending  Litigation. 

§  11.  In  General.  ^ 

§  12.  Insolvency  or  Misconduct  of  Party  in  Possessioi 

Claimant. 
§  13.  Security   for  Payment  of  Demand. 
§  14.  In  General. 

§  15.  Prevention  of  Removal  or  Other  Dispositi 

erty. 
§  16.  Defenses  and  Grounds  of  Opposition. 

§  17.  In  General. 

§  18. Title  or  Possession  of  Defendant  or  Thirc 
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Appointment,  Qualification,  and  Tenure. 

§  19.  Jurisdiction  and  Authority  of  Court  or  Judge. 

§  19  (1)  In  General. 
§  20.  Form  and  Requisites  of  Application  for  Appointment  in  General. 
§  21.  Notice  of  Application. 

§  21  (1)  Necessity. 

§  21  (2)  Requisites  and  Sufficiency  and  Service. 

§  21  (3)  Defects,  Objections,  and  Waiver. 
§  22.  Affidavits  for  Appointment. 
§  23.  Hearing  and  Determination  of  Application. 
§  24.  Conditions  on  Granting  Application. 

§  25.  In  General. 

§  26.  Eligibility  for  Appointment. 

§  27.  Bond. 

§  28.  Extension  of  Receivership  and  Subsequent  Appointment  in  Other 

Actions  or  Proceedings. 
§  29.  Effect  of  Irregular  or  Invalid  Appointment. 
§  30.  Estoppel  and  Waiver. 

§  31.  Revocation  or  Modification  of  Order  of  Appointment. 
§  32.  Collateral  Attack  on  Appointment. 
§  33.  Ehiration  and  Termination  of  Receivership  in  General. 
§  34.  Removal. 

Title  to  and  Possession  of  Property. 

§  35.  Property  Vesting  in  Receiver  in  General. 

§  36.  Title  or  Right  Acquired  by  Receiver  in  General. 

§  37.  Remedies  and  Proceedings  of  Receiver  to  Obtain  Possession. 

§  38.  Equities  of  Third  Persons  in  General. 

§  39.  Liens  on  and  Adverse  Claims  to  Property. 

§  40.  Remedies  to  Establish  or  Enforce  Liens  on  Claims. 

ISanagement  and  Disposition  of  Property. 

(A)  Admmistration  in  General. 

"  §  4L  Representation  by  Receiver  of  Court  and  of  Parties. 

§  42.  Authority  of  Receiver  in  General. 

§  43.  Incumbrances  and  Charges  on  Property. 

§  44.  Continuance  and  Conduct  of  Business. 

§  45.  Completion  and  Extension  of  Works. 

§  46.  Contracts  of  Receiver  in  General. 

§  47.  Loans  and  Advances  to  Receiver,  and  Securities  Therefor. 

§  48.  Expenditures. 

§  48  (1)  In  Gcr— ^^      . 
§  48  (2)  Counsel  Fees. 

§  49.  Reimbursement  and  Indemnity  to  Receiver. 
(C)  Receivers  Certificates. 

§  SO.  Power  to  Authorize  Issue. 

§  51.  Purposes  of  Issue. 

§  52.  Proceedings  Preliminary  to  Issue. 


Receiveks 


§  53.  Sale  or  Other  Dispositioa. 
§  54.  Lien  and  Priorities. 
(D)   Sale  and  Conveyance  or  Redelivery  of  Property. 
§  55.  Time,  Manner,  and  Tenns  of  Sale. 
§  56-  Report  and  Cimfinnation  of  Sale. 

V.  Allowance  and  Payment  of  OUdmi. 

§  57.  Presentation  and  Filing  of  Claims. 
§  58.  Priorities  in  General.  , 

§  59.  Expenses  of  Receivership. 

§  59  (1)  Counsel  Fees. 
§  60.  Expenses  of  Continuance  of  Business  by  Receiver. 
§  61,  Priority   of   Unsecured   Debts   Incurred   before   Recei 
Pre-Existing  Liens. 

§  62.  In  General. 

§  63. Purpose  for  WTiidi  Debt  Contracted. 

§  63  (I)  In  General. 

§  63  (2>  Labor,  Supplies,  and  Materials  Funridied. 
§  64.  Payment  in  General. 

VL  Actioai. 

§  65.  Capacity  to  Sue  and  Be  Sued  in  GcneraL 
§  66.  Rights  of  Action  against  Recei%'ers. 
I  67.  Leave  of  Court  to  Sue  Receiver. 

§  67  (1>  \ecessit)-. 

§  67  (21  Effect  of  Failure  to  Obtain  Leave. 

§  67  (3>  Waiver. 
§  68.  Parties. 
§  &*.  Injunction. 
§  70.  Pleading. 
§  71,  Evidence, 
§  72.  Judgment. 
§  73.  -Appeal  and  Error. 
§  74.  Costs. 

TH  Aeooamtuf  aad  CoMpeniatJon. 

§  75.  Compensation  tor  Ser^Sces^ 

§  7o,  Right  in  Cieneral. 

5  77.  .AnKxim. 

§  77  ( n   In  General. 
§  7^  .M!o«-anct  and  Pai-ment  or  Recovenr  of  Compensatio 

pen***. 
I  7^.  Liibititie*  of  Par^i^.  Pn^perty.  or  Funds  for  Compel 

Expense*, 
I  iV-  OSirt.-nons  10  -AocvHint  and  Pr>x-eedb.3:5  Tbereon. 
5  SI,   S<;:;«nfnt  ot   .\vvtk;:iI. 

Tin.  Foretcn  and  AnciDaiT  Beccirerships. 

5  :>.2,  .Avticn?  ^y   or   liTi-ns:   F:rt:^    Reoeivcis. 
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IX.  Liabilities  on  Bonds  or  Undertakings. 

§  83.  Breach  or  Fulfillment  of  Conditions. 
§  84,  Actions. 

X  Wrongful  Receiverships. 

•       §  85.  Nature  and  Grounds  of  Liability. 
§  86.  Actions. 

Crosi  References. 

See,  in  general,  the  titles  APPEAL  AND  ERROR;  BANKS  AND  BANKING; 
CORPORATIONS;  MORTGAGES;  PARTNERSHIP;  RAILROADS. 

As  to  finality  of  decision  in  proceedings  affecting  receivers,  see  the  title  APPEAL 
AND  ERROR.  As  to  suit  by  receiver  to  enjoin  collection  of  a  judgment  rendered 
against  a  corporation  in  a  suit  to  which  he  was  not  a  party,  see  the  title  IN  J  UN  C* 
TION.  As  to  the  sufficiency  of  a  petition  for  appointment  of  a  receiver  pending 
suit  on  a  mortgage  foreclosure,  see  the  title  MORTGAGES.  As  to  dispensing  with 
notice  of  application  for  appointment  of  receiver  of  growing  crop  in  bill  by  mort- 
gagee against  mortgagor,  see  the  title  MORTGAGE?.  As  to  appointment  of  re- 
ceiver at  instance  of  mortgagee,  see  the  title  MORTGAGES.  As  to  service  of 
summons  upon  a.  receiver  of  a  railroad  company,  see  the  title  RAILROADS.  As 
to  appointment  of  receiver  to  preserve  trust  funds,  sec  the  title  TRUSTS. 


L  NATURE  AND  C»OUND8  OF  RB- 

CRIVBRSHIP. 

(A)     NATURIE    AND     SUBJECT    OF 
REMEDY. 

i  1.  Nature  and  Purpoce  of  Remedy. 

The  appointment  of  a  receiver,  being 
based  on  the  fact  that  there  is  no  other 
adequate  remedy  or  means  of  accomplish- 
ing the  desired  objects  of  the  judicial 
proceedings,  must  be  exercised  in  view  of 
the  circumstances  of  the  .{articular  case 
for  the  purpose  of  tuonioung  the  ends  of 
justice  and  of  protecting  the  rights  of  all 
parties  interested  in  the  controversy  and 
the  subject-matter.  Meyer  v,  Thomas, 
30  So.  89,  131  Ala.  Ill,  citing  Warren  v. 
Pitts,  114  Ala.  65,  21  So.  494. 

§  8.  Remedy  Provtsioiial  or  Incidental  to 
Other  Relief. 

A  court  of  chancery  has  no  power  to 
appoint  a  receiver  until  a  bill  is  filed. 
Crowder  v,  Moone,  52  Ala.  220. 

§  8.  Pendency  and  Condition  of  Cause. 

Pendency  of  Cause. — The  tiling  of  the 
bill  is  the  commencement  of  the  suit,  and 
tuitil  it  is  thus  commenced  equity  has  no 
authority  to  appoint  a  receiver.  Crowder 
V,  Moone,  52  Ala.  220. 

Under  Code,  §  3881,  providing  the  ap- 
plication for  a  receiver  must  be  in  writ- 
ing, and,  when  made  in  vacation,  reason- 
able notice  of  the  time  of  the  application 


and  the  person  to  whom  it  will  be  made 
must  be  given,  or  good  reason  for  not  do- 
ing so,  a  receiver  can  be  appointed  in 
vacation  only  in  a  pending  suit,  and  hence 
an  appointment  of  a  receiver  before  the 
filing  of  a  bill  is  without  jurisdiction  and 
void.  Harwell  v.  Potts,  80  Ala.  70;  How- 
ell &  Howell  V,  Harris,  Cortner  &  Co.,  52 
So.  935,  168  Ala.  383. 

Condition  of  CaiMe— Before  Answer. — 

A  receiver  may  be  appointed  before  an- 
swer, when  this  is  essential  to  justice. 
Weis  V.  Goetter,  72  Ala.  259;  Micou  v. 
Moses,  72  Ala.  439. 

"The  whole  object  had  in  view,  in  the 
appointment  of  a  receiver,  is  to  provide 
for  the  safe  custody  of  the  property, 
pending  the  litigation  which  is  to  settle 
the  conflicting  claims  of  the  parties  liti- 
gant. The  appointment  can,  of  course, 
create  no  rights  in  the  subject-matter  of 
litigation,  such  a  result  being  entirely 
foreign  to  its  purpose.  It  can  neither  af- 
fect the  question  of  title,  nor  involve  any 
judicial  determination  of  it."  Micou  v, 
Moses  Bros.,  72  Ala.  439,  441. 

"The  exercise  of  the  power  must  rest 
very  largely  within  the  sound  legal,  dis- 
cretion of  the  court,  and  should  be 
brought  into  activity  always  with  great 
caution  and  circumspection,  especially 
\^  hen  invoked  agp.in$t  a  party  in  posses- 
sion   under   tiic    Itgal    title.     Hughes    v. 
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Hatchetl,  55  Ala.  631;  Briarfield  Iron 
Works  Co.  V,  Foster,  54  Ala.  622;  Ex 
parte  Walker,  25  Ala.  81."  Micou  v,  Mo- 
ses Bros.,  72  Ala.  439,  441. 

§  4.  Existence  of  and    Resort  to    Other 
Remedy. 

The  appointment  of  a  receiver  is  a 
high  power  never  exercised  when  there 
exists  any  other  safe  or  expedient  remedy. 
Etowah  Min.  Co.  v.  Wills  Valley  Min. 
&  Mfg.  Co.,  106  Ala.  492,  17  So.  522. 

A  receiver  should  not  be  appointed  at 
any  stage  of  the  proceedings,  if  any  other 
remedy  would  afford  adequate  protection* 
to  the  applicant.  Hayes  v.  Jasper  Land 
Co.,  41  So.  909,  147  Ala.  340,  citing  Thomp- 
son V,  Tower,  87  Ala.  733,  6  So.  928;  Word 
V.  Word,  90  Ala.  81,  7  So.  412;  Bridgeport 
V,  Tritsch,  110  Ala.  274,  20  So.  16;  Roman 
V,  Woolfolk,  98  Ala.  219,  13  So.  212; 
Wright  V,  Wright,  180  Ala.  343,  60  So.  931. 

§  5.  Discretion  of  Court 

The  appointment  of  a  receiver  is  a  mat- 
ter resting  in  the  sound  discretion  of  the 
court.  In  re  Walker,  25  Ala.  81;  Bard  v. 
Bingham,  54  Ala.  463,  466;  Albritton  v, 
Lott-Blacksher  -Comm.  Co.,  167  Ala.  541, 
52  So.  653. 

§  5^.  Persons  Entitled  to  Appointment 
of  Receiver. 

Ah  attachment  creditor  can  not  have  a 
receiver  appointed  for  property  alleged  to 
have  been  fraudulently  conveyed  by  his 
debtor  to  a  third  person,  whe^e  the  attach- 
ment could  have  been  levied  on  the  prop- 
erty, and  possession  thereof  taken  by  the 
sheriff.  Pearce  v.  Jennings,  94  Ala.  524, 
10  So.  511. 

§  6.  Property  Which  May  Be  Subject  of 
Receivership. 

When  a  chancery  court  has  granted  at- 
tachment creditors  an  equitable  attach- 
ment on  goods  in  the  hands  of  one  other 
than  the  debtor,  as  the  latter's  property, 
fraudulently  transferred,  said  goods  are 
not  within  the  custody  of  the  law,  so  as 
to  preclude  the  same  court,  on  a  proper 
showing,  from  granting  a  creditor  at  larj^e 
an  iji junction  and  receiver  in  respect  to 
the  surplus  of  said  goods  after  discbariie 
of  the  prior  claim.  Sackhoff  v.  Vande- 
grift,  98  Ala.  192,  13  So.  405. 

An  equity  of  redemption  in  land  is  the 
subject  of  a  receivership,  where  the  owner 


is  in  possession  and  in  perception  of  the 
rents.  Freeman  v,  Stuart,  24  So.  31,  119 
Ala.  158. 

(B)  GROUND  OF  APPOINTMENT  OF 
RECEIVER- 

§  7.  Right  or  Interest  in  Property  Requir- 
ing Protection. 

Necessity  of  Appointment. — Since  the 
purchaser  of  mortgaged  lands  on  exe- 
cution against  the  mortgagor  has  no 
equity  to  have  personal  property  cov- 
ered by  the  same  mortgage,  applied  to 
the  reduction  thereof  in  exoneration  of  the 
land,  it  is  error  to  appoint  a  receiver  of 
such  personalty  on  application  of  the  ex- 
ecution purchaser  in  a  suit  to  redeem  the 
land  from  the  mortgage.  Lovelace  v, 
Webb,  62  Ala.  271. 

Complainants  are  not  entitled  to  a  re- 
ceiver if  there  is  no  probability  that  they 
can  obtain  the  relief  prayed  by  their  bill. 
Builders'  &  Painters'  Supply  Co.  v.  Lucas, 
24  So.  416,  119  Ala.  202. 

Sufficiency  of  Interest  in  Property  Re- 
quiring Protection.  —  A  simple  contract 
creditor,  being  by  Code,  §  3886,  entitled  to 
bring  a  bill  to  reach  property  fraudulently 
conveyed,  acquires  by  his  bill  such  an  in- 
terest in  the  property  as  entitles  him  to 
ask  for  a  receiver  for  its  preservation. 
Weis  V.  Goetter,  72  Ala.  259. 

In  an  action  to  correct  a  misdescription 
of  lands  in  a  mortgage  a  receiver  was  ap- 
pointed to  take  charge  of  a  mill  situated 
on  land  erroneously  supposed  by  both 
mortgagee  and  mortgagor,  at  the  time  of 
the  foreclosure  of  the  mortgage,  to  be  part 
of  the  mortgaged  premises.  The  mill  was 
not  named  in  the  mortgage,  the  land, 
houses,  etc.,  being  conveyed  by  a  general 
description.  Held,  that  since  it  did  not 
sufficiently  appear  to  be  mutually  under- 
stood that  the  mill  should  pass  under  the 
mortgage  as  a  fixture,  it  was  not  error  to 
set  aside  the  order  appointing  the  receiver. 
American  Freehold  Land  Mortg.  Co.  of 
London  v.  Turner,  105  Ala.  520,  17  So.  85. 

§  8.    Fraud  in    Obtaining    Possession    of 
Property. 

Attachment  creditors  sued  out  an  equi- 
table attachment  on  goods  in  the  store  of 
one  S.,  as  having  been  fraudulently  trans- 
ferred to  him  by  their  debtor.  S.  replev- 
ied and  gave  bond.    V.,  a  creditor,  filed  a 
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bill  to  subject  the  surplus  of  goods  in  S.'s 
hands  after  payment  of  the  prior  claim. 
He  charged  that,  after  giving  the  replevin 
bond,  S.  had  sold  the  «oods,  which  were 
valued  at  much  more  than  the  prior  claim; 
and  that,  unless  restrained,  S.  would  soon 
dispose  of  them;  It  appeared  that  S.  had 
largely  increased  his  business  and  wealth 
about  the  time  in  question,  while  the  debt- 
or's had  been  running  down,  and  his  pur- 
chases from  the  debtor  had  been  made  on 
unusual  terms.  Held  a  proper  case  for  re- 
lief, a  bond  being  required  from  V.  to  pay 
any  damages  resulting  to  S.  from  a  wrong- 
ful appointment  of  the  receiver.  Sackhoff 
V.  Vandegrift,  98  Ala.  192,  13  So.  495,  cit- 
ing Meyer  v.  Johnston,  .53  Ala.  237;  Kelly 
V.  Trustees,  58*  Ala.  489;  Ashurst  v.  Leh- 
man, 86  Ala.  370,  5  So.  73^. 

§9.  Preservation  and  Protection  of  Prop- 
erty in  General. 

In  general,  creditors,  legatees,  or  next 
of  kin  can  obtain  ample  protection  against 
loss,  and  security  for  faithful  administra- 
tion, by  a  resort  to  the  probate  court;  and 
hence,  though  a  court  of  equity  has  juris- 
diction to  appoint  a  receiver  of  assets, 
practically  taking  the  administration  into 
its  own  hands,  it  will  not  exercise  this  jur- 
diction,  unless  there  is  manifest  danger 
of  loss,  which  may  be  irreparable.  Randle 
V.  Carter,  62  Ala.  95.  See  in  general  the 
title  EQUITY. 

The  power  to  appoint  a  receiver  and  se- 
questrate property  will  be  exercised  with 
great  caution,  and  only  where  it  appears 
that  without  it,  plaintiff  will  sustain  ir- 
reparable loss.  Hayes  v.  Jasper  Land  Co., 
41  So.  309, 147  Ala.  340;  Wright  v,  Wright, 
180  Ala.  343,  60  So.  931. 

For  Failure  of  Executor  to  give  Re- 
quired Bond. — Where  an  order  in  an  ad- 
ministration suit  requires  an  executor  to 
give  bond  to  keep  and  perform  and  pay  all 
decrees  rendered  against  him  in  the>  cause, 
the  condition  prescribed  is  in  legal  effect 
no  more  than  the  requirement  of  Code 
1896,  §  66,  that  an  execufor's  bond  be  con- 
ditioned to  perform  all  the  duties  which 
may  be  or  are  required  of  him  as  such  ex- 
ecutor or  administrator,  and  an  order  ap- 
pointing a  receiver  for  failure  of  the  ex- 
ecutor to  give  the  required  bond  is  not 
erroneous  on  account  of  the  required  con- 
ditions of  the  bond.  Hurt  v.  Hurt,  157  Ala. 
326,  47  So.  260. 


Improbability    of    Ultimate    Relief.    — 

While  it  is  undoubtedly  the  law  that  the 
probability  that  complainant  will  ultimately 
be  entitled  to  relief  is  a  material  element 
for  consideration  by  the  court  in  the  ap- 
pointment of  a  receiver,  mere  defects  of 
pleading  or  parties,  curable  by  amend- 
ment, will  not  prevent  such  action,  if  there 
are  genuine  rights  to  be  protected  and  pre- 
served; and  where  an  answer  and  cross- 
bill in  an  administration  suit  by  an  ex- 
ecutor alleges  that  the  testator  gave  de- 
fendant certain  personal  property,  that  the 
executor  took  the  property  into  his  cus- 
tody, that  a  devastavit  has  been  committed 
by  him,  that  he  has  converted  much  of  the 
estate  to  :iis  cwn  use  and  is  iiisolvent,  that 
a  large  quantity  of  personal  property  be- 
longing to  the  estate  is  in  his  hands,  in 
which  the  defendants  are  interested,  and 
that  the  defendants'  interest  in  the  estate 
will  be  endangered  for  want  of  security, 
and  asks  that  the  executor  be  required  to 
give  bond,  or  that  the  assets  be  committed 
to  the  hands  of  a  receiver,  and  the  execu- 
tor fails  to  give  bond  when  required,  it 
is  not  error  to  appoint  a  receiver.  Hurt 
V,  Hurt,  157  Ala.  126,  47  So.  260. 

§  10.  Preservation  of  Property  Pending 
Litigation. 

As  to  appointment  being  discretionary 
see  ante,  "Discretion  of  -Court,"  §  5. 

§  11.  In  General 

To  justify  the  appointment  of  a  receiver 
in  limine  before  the  decree  on  the  merits 
of  the  bill,  it  must  appear  that  there  is, 
first,  a  reasonable  probability  that  com- 
plainant will  succeed  ultimately  in  obtain- 
ing the  general  relief  sought,  and,  second, 
imminent  danger  to  the  property,  the  sub- 
ject of  the  suit.  Hayes  v,  Jasper  Land 
Co.,  41  So.  909,  147  Ala.  340. 

Effect  of  Failure  to  Show  Danger  of 
Loss  or  Damage. — Complainant  sued  for 
the  dissolution  of  a  newspaper  partnership 
and  a  receiver,  alleging  that  he  had  been 
excluded  from  all  participation  in  and  con- 
trol of  the  business.  There  v:?.s  no  charge 
that  defendant  was  insolvent,  or  of  danger 
to  the  assets  from  his  continued  control. 
Complainant's  interest  was  a  half  interest 
bought  from  defendant  on  long  credit, 
and  be  did  not  show  a  willingness  or 
ability  to  make  the  payments  therefor  as 
they  would  fall  due  on  the  mortgage  given 
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to  defendant  for  the  purchase  money. 
Complainant  was  himself  insolvent,  and 
had  refused  to  consent  to  a  dissolution  of 
the  partnership,  which  was  n^t  profitable. 
Held,  that  a  refusal  to  appoint  a  receiver 
was  proper.    Bard  v.  Bingham,  54  Ala.  463. 

§  18.  Insolvency  or  Misconduct  of  Party 
in  PoBsession,  as  against  Claimant. 

A  bill  in  equity,  averring  that  complain- 
ant shipped  goods  to  defendant;  that  de- 
fendant was  to  delivejr  to  complainant  as 
collateral  security  therefor  the  notes  he 
took  from  his  customers  in  payment  for 
the  goods;  that  defendant  delivered  to 
complainant  certain  notes,  which  were 
turned  over  to  defendant  for  collection; 
that  he  collected  some  of  them,  and  failed 
to  pay  over  to  complainant  the  proceeds 
thereof;  and  that  defendant  is  insolvent, 
and  asking  for  Sk  receivei.  r.nd  that  the 
notes  in  defendant's  hands  be  turned  over 
to  him — states  a  clear  case  for  equitable 
interposition.  McKinnon  v.  Pike  County 
Guano  Co.,  94  Ala.  521,  10  So.  344. 

A  complainant,  having  a  good  equitable 
title  to  land,  and  the  right  in  equity  to  its 
immediate  possession,  charging  defendant 
with  the  destruction  of  valuable  timber 
thereon 'and  alleging  his  insolvency,  is  en- 
titled to  a  receiver  pending  the  litigation. 
Smith  V,  Lusk,  24  So.  256,  119  Ala.  394. 

An  owner  of  realty  is  entitled  to  the  ap- 
pointment of  a  receiver  to  preserve  the 
rents,  pending  an  action  of  ejectment 
against  an  insolvent.  .  Hereford  v,  Here- 
ford.  32   So.  6ol,   134  Ala.  321. 

Where  a  bill  for  the  appointment  of  a 
receiver  in  ejectment  to  take  charge  of 
rents  and  profits  averred  that  plaintifl  had 
a  good  legal  title  to  the  land,  that  de- 
fendant was  insolvent,  and  that  there  was 
probable  danger  that  the  rents  would  be 
lost,  it  was  sufficient.  Baker  v.  Starling 
(Ala.),  39  So.  775. 

§  13.  Security  for  Payment  of  Demand. 

§  14. In  General. 

Where  a  'bill  is  filed  by  the  creditors 
of  an  estate  against  a  person  who  has 
obtained  possession  of  funds  belonging 
to  it  by  falsely  representing  himself  to  be 
the  executor,  and  who  is  insolvent,  a  re- 
ceiver is  properly  appointed.  Kx  parte 
Walker,  25  Ala.  81. 

A  bill  against  the  administrator  of  two 
brothers  alleged  that  one  of  them,  prior 


to  his  decease,  was  co-surety  with  com* 
plainant  upon  a  guardian's  bond,  upon 
which  complainant  had  been  compelled  to 
pay  several  thousand  dollars;  that  his  co- 
surety, during  the  action  on  such  bond, 
fraudulently  conveyed  all  his  property, 
consisting  of  personalty,  to  his  brother; 
and  that  the  administrator  was  rapidly 
selling  such  personalty,  and  had  no  prop- 
erty of  his  own  subject  to  execution.  The 
answer  did  not  controvert  the  essential 
averments  of  the  bill,  except  in  general 
terms,  but  denied  the  amount  of  the  in- 
debtedness. Held  sufficient  to  justify  the 
appointment  of  a  receiver,  although  the 
administrator  was  making  the  sales  under 
order  of  court,  and  was  depositing  the 
proceeds  in  the  bank.  Werborn's  AdmV 
V.  Kahn,  93  Ala., 201,  9  So.  729. 

§  ni5.  — —    Prevention   of    Removal  -  or 
Other  Disposition  of  Property. 

The  fact  that  a  debtor  is  about  to  re- 
move his  property  out  of  the  state,  so 
that  a  creditor  will  probably  lose  his  debt, 
does  not  of  itself  entitle  the  creditor  to 
the  appointment  of  a  receiver,  or  other 
equitable  relief.  Smith-Dimmick  Lum- 
ber Co.  V,  Teague,  24  So.  4,  119  Ala.  385. 

Where  a  bill  against  one  who  has  con- 
veyed property  to  certain  preferred  cred- 
itors does  not  aver  that  the  preferred  cred- 
itors are  insolvent,  it  does  not  justify  ap- 
pointment of  a  receiver.  Lehman-Durr 
Co.  V.  Oriel  Bros.  Co.,  34  So.  49,  119  Ala. 
262,  citing  Harwell  v.  Potts,  80  Ala.  70. 

Such  a  bill  need  not  allege  collusion 
among  the  preferred  creditors,  or  between 
them  and  the  debtor,  to  the  end  of  secur- 
ing preferences,  inasmuch  as  it  is  the  fact 
of  the  attempted  preference,  and  not  the 
knowledge  or  intent  with  which  it  is  made 
or  accepted,  that  is  the  gist  of  the  action. 
Lehman-Durr  Co.  r.  Griel  Bros.  Co.,  24 
So.  49,  119  Ala.  262. 

§  16.  Defenses  and  Grounds    of  Opposi- 
tion. 

§  17. In  General. 

Where,  in  a  petition  for  the  appointment 
of  a  receiver,  the  relief  prayed  for  is  that 
complainant's  claim  be  decreed  a  prior 
lien  on  all  the  insolvent's  assets,  and  such 
relief  can  not  be  granted,  a  receiver 
should  not  be  appointed.  Bank  of  Flor- 
ence V.  United  States  Savings  &  Loan 
I  Co.,  104  Ala.  297,  16  So.  110. 
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§  18. Title  or  PoMession  of  Detend- 

ant  or  Third  Person. 

The  fact  that  unsecured  creditors  of  the 
mortgagor  have  attached  and  sold  mort- 
gaged personal  property  does  not  prevent 
the  appointment  of  a  receiver  on  the  appli- 
cation-  of  the  mortgagee,  to  take  charge 
of  the  property.  Cooper  v,  Bemey  Nat. 
Bank,  99  Ala.  119,  11  So.  760,  citing  Dol- 
tins  V.  'Lindsey,  89  Ala.  217,  7  So.  234. 

II.      APPOINTMENT,      QUAUPICA- 
TION  AND  TENURE. 

§  19.  Jurisdiction  and  Authority  of  Court 
or  Judge. 

As  to  pendency  of  cause  see  ante,  "Pen- 
dency and  'Condition  of  Cause,"  §  3. 

Under  the  statute  permitting  a  chancel- 
lor to  appoint  a  receiver,  an  order  by  him, 
directing  that  the  case  be  referred  lo  the 
register  to  appoint  a  proper  person  to  be 
receiver,  was  a  nullity.  Ex  parte  Smith, 
23  Ala.  94. 

In  a  suit  to  settle  a  partnership,  where 
the  defendant,  in  possession  of  property 
which  was  claimed  to  constitute  its  assets, 
denied  the  existence  of  a  partnership,  and 
showed  that  he  was  entirely  solvent,  and 
able  to  respond  to  any  measure  of  belief 
which  might  be  decreed  plaintiff,  it  was 
error  to  appoint  a  receiver  of  such  prop- 
erty. Irwin  V.  Everson,  95  Ala.  64,  10  So. 
?.20. 

Where  a  bill  for  the  sale  of  partnership 
lands  did  not  aver  facts  showing  the  ne- 
cessity for  the  appointment  of  a  receiver, 
and  the  stipulation  on  which  the  decree 
was  entered  did  not  provide  for  such  ap- 
pointment, the  court  had  no  authority  to 
make  it.  Jordan  v.  Jordan,  121  Ala.  419, 
25  So.  855. 

"It  may  be  regarded  as  elementary  law 
that  a  receiver  should  not  be  appointed 
except  upon  a  bill  or  petition  filed  pray- 
ing it,  and  after  answer  thereto,  'unless 
the  necessity  be  of  most  stringent  charac- 
ter,' without  consent  of  all  parties  to  the 
record.  Code,  §  799;  Meyer  v.  Johnston, 
53  Ala.  237,  360;  Briarfield  Iron  Works 
Co.  V.  Foster,  34  Ala.  662."  Jordan  v,  Jor- 
dan, 121  Ala.  419,  25  So.  855,  856. 

Acts  1894-95,  p.  881,  conferring  jurisdic- 
tion upon  the  circuit  court  of  Jefferson 
county,  provides,  in  §  1,  that  the  court 
shall  have  the  same  jurisdiction  "now  con- 
ferred on   courts -of  chancery,"  and  §  2 


(page  882)  provides  that  any  circuit  judge 
holding  court  shall  perform  the  same  du- 
ties in  equity  cases  as  are  required  of 
chancellors  holding  chancery  court.  Sec- 
tion 3  provides  that  the  chancery  rules 
of  practice  shall  apply,  and  chancery 
practiiie  rule  1  is  that  the  courts  shall  be 
deemed  always  open  for  the  making  of 
all  interlocutory  motions,  orders,  and  de- 
crees not  affecting  the  merits.  Held,  that 
the  judge  of  the  circuit  court  of  Jefferson 
county  has  jurisdiction  to  appoiift  a  re- 
ceiver in  vacation.  Ensley  Development 
Co.  V.  Powell,  40  So.  137,  147  Ala.  300. 

Jurisdiction  of  .  Register  in  Chancery. — 
On  the  filing  of  a  bill  for  a  receiver  with 
the  register,  he  may  act  alone  in  appoint- 
ing a  receiver.  Howell  v.  Harris,  etc., 
Co.,  168  Ala.  383,  52  So.  935. 

A  bill  for  the  appointment  of  a  receiver 
should  be  filed  with  the  register  of  the 
chancery  district  in  which  the  defendants 
or  a  material  defendant  resides,  as  pro- 
vided by  Code,  §  3093.  Howell  v.  Harris, 
etc.,  Co.,  168  Ala.  383,  52  So.  935. 

§  80.  Porm  and  Requisites  of  Application 
for  Appointment  in  General. 

In  a  bill  by  an  ancillary  administrator, 
praying  appointment  of  a  receiver  over 
the  property  of  a  corporation  in  which  the 
decedent  was  a  stockholder,  and  of  which 
he  was  a  creditor,  allegations  based 
merely  on  "information  and  belief*  of 
danger  to  the  interests  of  the  decedent, 
will  not  warrant  the  appointment;  the  re- 
moval of  the  property  and  its  danger  of 
deterioration  from  want  of  proper  care 
being  denied  by  aftldavjts.  Rriarfield  Iron 
Works  Co.  V.  Foster,  54  Ala.  622. 

A  bitl  praying  for  a  receiver,  sworn  to 
"as  being  true  to  the  best  of  affiant's 
knowledge  and  belief,"  is  not  sufficiently 
verified.  Smith-Dimmick  Luniber  Co.  v. 
Teague,  24  So.  4,  119  Ala.  385. 

The  verification  of  a  bill  in  equity,  ask- 
ing for  the  appointment  of  a  receiver,  is 
sufficient  without  the  subscription  of  the 
affiant  to  the  affidavit,  the  rule  of  practjce 
not  requiring  such  subscription.  Code,  p. 
1205,  rule  15.  Culver  v.  Guyer,  29  So.  779. 
129  Ala.  602,  citing  Watts  v.  Womack,  44 
Ala.  605. 

§  81.  Notice  of  Application. 
§  tl  (1)  Necessity.     ' 

It  is  no  objection  to  the  appointment 


'  that  all  parties  in  interest 
did  not  have  notice  of  the  application. 
Micou  V.  Moses,  72  Ala.  439. 

A  receiver  ca.D  not  be  appointed  on  the 
single  verified  fact  of  the  debtor's  insolv- 
ency, without  notice  to  the  latter  of  the 
application.  Smith- Dimmick  Lumber  Co. 
V.  Teague,  i*  So.  4,  119  Ala.  38S. 

A  bill  by  a  judgment  creditor  of  a  hus- 
band to  set  aside  as  fraudulent  a  transfer 
to  the  wife  of  mineral  lands,  machinery, 
and  pevsonal  property,  and  the  transfer 
thereof  by  her  to  a  corporation,  did  not 
allege  (he  insolvency  of  either  grantee, 
nor  show  that  the  realty  was  not  suffi- 
cient to  satisfy  the  judgment.  It  alleged 
that  the  company  was  constantly  operat- 
ing the  mines,  and  appropriating  the  pro- 
ceeds, and  that,  ii  notice  of  the  appoint- 
ment of  a  receiver  were  given,  the  hus- 
band, who  controlled  the  company,  would 
dispose  of  or  manipulate  the  personally 
and  the  profits  from  the  realty  so  as  to 
defeat  the  creditor's  rights.  The  hasband 
BRiJ  wile  resided  in  the  place  where  the 
corporation  did  business  and  where  ih; 
bill  K-as  filed.  Held,  that  the  Bpi>ointmenI 
oi  a  receiver  without  notice  was  nnau- 
(borited.      Gilreath    r.     Cnion     Bank    & 

Trust    Cci.   33    So.    5S1,    131    Ala.    3i.H. 

In  a  bill  Tiled  seeking  the  cniorcemcnt 
oi  a  trust,  and  asking  lor  the  appoinimcnt 
ci  a  receiver  of  the  trusi  properly,  nhere 
tacts  are  averred  showing  that  the  re- 
$rv->ndent  is  insolvent,  and  that  there  is 
imminent  danger  of  his  disposing  o:  the 
trust  property  before  a  receiver  toald  be 
appointed  if  he  hid  notice  of  an  aj>P-:ca- 
tv^a  for  a  receiver,  and  the  b-'.;  is  P^""?- 
ei'.T  Trr;r,e»i,  »«ch  avern.cnis  awboni* 
the  ap;s".inmeai  of  a  receiver  wiihoui  co- 


1<^  J  T**.  1 


:d-.r.*  t^i. 


issued  an  injunction  restrainii 
parties  from  taking  any  action  l< 
settlement  of  the  claim  in 
Walker  County  Coal  &  Mincra 
V.  Long  (Ala.).  39  So.  770. 

Code  IH96.  §  T99,  provides  ' 
application  is  made  in  vacatioc 
ceiver,  reasonable  notice  of  t) 
the  application  and  the  person  1 
will  be  submitted  must  be  given 
reason  shown  to  the  cbancelli 
ister  for  failure  to  give  the  si 
1903.  p.  337,  I  49,  provides  for 
Intion  of  a  corporation  on  | 
two-thirds  of  the  stockholder 
quires  personal  notice  to  al 
stockholders  and  publication  j 
residents:  and  |  50  (page  338) 
creditors  and  stockholders  to  a| 
court  for  the  appointment  of 
and  authorizes  the  court,  after  1 
tied  from  the  affidavits  and  a 
lo  the  corporation,  "to  proce* 
the  proof  which  may  be  o(Fer< 
parties."  Held,  that  a  receiver 
be  appointed  on  an  ex  parte  | 
except  in  cases  of  great  emergt 
wise  allowed  by  law.  Enslej 
ment  Col  r.  Powell.  40  So.  13 
?o«:  .^Ibritton  r.  Lott-Blacka 
mission  Co,  33  So.  6S3.  167  AL 

Dttdcc  Incwrad  bf  DcUjr^- 
the  appointment  of  a  receiver  \ 
tice  to  necessary  and  interest 
it  must  appear  thai  irrepan 
will  result  from  the  delay.  < 
Moonc.  i!  .Ala.  tSO. 

A  letdicr  may  be  appointed 
isg  mit  without  notice  to 
when  it  is  sboarn  by  affidavits 
are  disposing  of  the  propertj 
pUictin  claims  an  interest,  ap 
:^e  proceeds,  and  are  insolven 
;^e  coiect  of  the  suit  woald  p 
,ie:ei5ed   by   delay.     Sims   r. 


Se  S~»-es.  o^  p.VNi  re«*,^=  sl-oms  r> 
«re  TO  fTi*  :>,e  str-;e,  t>i!  t?;e  i-.T*c' 
a  cv— wri;-,--  ;\f  « ^^-it  a  rec<-.vt 
ijii-i    — ^>t.    r<-T-i-r.j    ;>e    arp,-.: 

3s:e    s^.-^ji^V    v^;--<r    o;    ;i^    cv-c 


Wirtwiq    «f  Alkfiic    Facti 
n    Ocby.— When 
Taerely    afleges   that    th 


r::;  irreparable  injntr  ani 
'^ioc  ot  the  iasolTcnt's  as: 
aDey^f  the  facts  const: 
fo*  as  immediate  a| 
apooTEring  a  recei* 
r:v«e<«.    8a«k  of 
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United  States  Savings  &  Loan  Co.,  104 
Ala.  297,  16  So.  110. 

The  mere  allegation  in  a  bill  that  com- 
plainant is  in  great  danger  of  suffering 
irremediable  damage  unless  the  assets  in 
defendant  assignee's  hands  be  turned  over 
to  a  receiver  is  insufficient  to  warrant 
the  appointment  of  a  receiver  without 
notice  to  defendant,  where  it  is  not  even 
intimated  in  the  bill  that  defendant,  as 
an  assignee  for  the  benefit  of  creditors, 
has  been  guilty  of  any  misconddct  or 
fraud  in  the  administration  of  the  trust, 
or  is  incapable  of  administering  it,  or 
that  he  is  insolvent,  or  that  there  is  a 
just  and'  probable  cause  to  apprehend 
waste  or  loss.  Pollard  v.  Southern  Fer- 
tilizer Co.,  122  Ala.  409,  25  So.  169. 

"In  the  case  of  Bank  v.  United  States 
Sav.,  etc.,  Co.,  104  Ala.  297,  16  So.  110, 
it  is  said:  'A  receiver  may  be  appointed 
without  notice  to  the  defendant  who  is 
to  be  dispossessed  of  his  property  or  as- 
sets, but  the  cases  in  which  notice  may 
be  dispensed  with  are  exceptional.  There 
must  be  a  strong  case  of  pressing  emer- 
gency, rendering  immediate  interference 
necessary  before  there  is  time  to  give 
notice;  or  it  must  be  shown  that  no- 
tice would  prejudice  the  delivery  of  the 
property  over  which  the  receivership  is 
to  be  extended.'"  Pollard  v.  Southern 
Fertilizer  Co.,  122  Ala.  409,  25  So.  169, 
170. 

§  81   (2)   Requisites  and  Sufficiency  and 
Service. 

Under  Code,  § .  799,  requiring  reason- 
able notice  to  be  given  of  an  application 
for  the  appointment  of  a  receiver  in  va- 
cation, the  service  of  such  notice  after 
the  hour  specified  therein  for  the  hearing 
is  of  no  effect,  though  it  states  that  the 
application  will  be  heard  at  a  certain 
hour,  "or  as  soon  thereafter  as  the  chan- 
cellor my  fix."  Schilcer  v.  Brock,  27  So. 
473,  124  Ala.  626. 

On  a  question  as  to  whether  a  corpora- 
tion had  had  proper  notice  of  an  applica- 
tion for  the  appointment  of  a  receiver, 
there  was  in  evidence  a  letter  from  the 
vice  president  to  an  attorney,  stating  that 
the  appointment  of  a  certain  person  as 
a  receiver  would  be  satisfactory,  but  it 
did  not  appear  whether  the  letter  was 
written  before  or  after  the  order  for  the 


appointment  of  a  receiver,  and  the  letter 
was  not  signed  in  the  vice  president's 
official  capacity.  Held,  that  there  was 
not  sufficient  notice.  Ensley  Develop- 
ment Co.  V,  Powell,  40  So.  137,  147  Ala. 
300. 

The  lands  included  in  a  mortgage, 
which  covered  also  the  crops  and  other 
personalty,  were  incumbered  by  a  prior 
mortgage  to  the  extent  of  their  value. 
The  debts  secured  by  the  mortgage  was 
past  due,  the  mortgagor  was  insolvent, 
and  refused  to  deliver  the  crops  and 
other  personalty  to  the  mortgagee,  alleg- 
ing the  existence  of  prior  liens  on  the 
crops,  and  appropriated  a  portion  of 
them  to  purposes  other  than  payment  of 
the  mortgage  debt.  The  crops  were  in 
danger  of  loss  unless  promptly  taken  into 
custody  of  the  court,  and  the  security 
without  them' was  inadequate.  Held,  that 
a  bill  by  mortgagee  against  mortgagor, 
averring  those  facts,  showed  a  prima  fa- 
cie case  for  the  appointment  of  a  re- 
ceiver, and  good  reason  for  failure  to  give 
notice  of  application  therefor.  Ashurst 
V,  Lehman,  86  Ala.  370,  5  So.  731,  citing 
Sims  V,  Adams,  78  Ala.  395. 

In  an  administration  suit  by  an  execu- 
tor for  a  discovery  and  accounting,  a 
cross-bill  alleged  certain  shortcomings  of 
the  executor,  as  well  as  his  insolvency, 
and  asked  that  he  be  required  to  give 
bond,  or  for  a  receiver  for  the  assets  of 
the  estate.  An  order  requiring  the  ex- 
ecutor to  give  bond  by  a  date  fixed 
directed  that  the  question  of  a  receiver 
be  postponed,  to  be  thereafter  considered 
on  motion  of  either  party  to  the  cayse. 
The  executor  failed  to  give  the  required 
bond,  and  a  receiver  was  thereupon  ap- 
pointed without  further  notice  to  the  ex- 
ecutor. It  appeared  from  the  showing 
that  the  executor  was  insolvent,  had 
given  no  security,  had  made  no  inven- 
tory of  the  assets  of  the  estate,  and  there 
was  evidence  that  he  had  converted  as- 
sets to  his  own  use.  Held,  that  the 
chancellor  was  justified  in  appointing  the 
receiver  without  further  notice.  Hurt  v. 
Hurt,  47  So.  260,  157  Ala.  126,  citing  Ex 
parte  Walker,  25  Ala.  81;  Handle  v.  Car- 
ter, 62  Ala.  95;  Oglesby  v.  Howard,  43 
Ala.  144;  Warren  v,  Pitts,  104  Ala.  65, 
21  So.  494;  Culver  v.  Guyer,  129  Ala. 
602,    29    So.    779. 
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ll  is  oolv  an  nrgt-ai  case,  ckarlr  made 
out.  tbat  the  court  will  ap;>oint  a  receirer 
without  notice:  the  amdairits  bein^  re- 
qvired  to  be  distinct  and  precise,  and.  es- 
peciallt-  when  fraud  is  one  oi  the  gronads 
R-licd  on.  The  facts  constituting  it  should 
be  stated:  and  where  the  Terification  is 
not  hijed  on  the  knowledge  of  the  affi- 
ant. Mit  upon  infortoation  and  belie: 
only,  it  is  insufficient.  Smith  r.  Brrmiag- 
ham  Disinfectant  Co^  171  .Ala.  374.  54 
io.   7»I. 

S     SI      (S)     Defect^       Objectian^     and 
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is  serred  after  the  hour  s?e;ir.ed  therein 
for  the  hearing:,  the  defect  can  not  be 
cnrfd  by  idjoumicg  the  hearic?-  The 
chancellor   sbouli   »x  a  new  date   for  the 
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^ve  bond,  such  appointmen 
under  -Acts  894-9S,  p.  22«,  % 
ibat.  when  application  is  tn 
appointment  of  a  receiver, 
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Uie  court  seem  sufficient  to 
ages  which  tnay  result  fro 
^ointment.  Capital  City  W 
Weatherly.   108   .\la.   412,    18 

Act   Feb-   18.   1895    (Pamph 
93.  p.  5S3).  providing  that   a 
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plainant  applyin^f  for  a  receiver  to  give 
a  bond,  repealed  Act  Dec.  14,  1894,  mak- 
ing it  discretionary  with  the  chancellor 
to  require  such  bond  where  the  applica- 
tion was  on  notice  to  adverse  parties. 
David  V.  Levy,  24  So.  58«,  119  Ala.  241. 

§  88.  Extension  of  Receivership  and  Sub- 
sequent Appointment  in  Other  Ac- 
tions or  Proceedings. 

Cases  may  arise  in  which  it  would  be 
the  duty  of  the  court,  on  dismissing  a 
bill,  to  retain  the  custody  of  the  prop- 
erty and  funds  in  controversy,  and  to 
continue  the  receivership,  or  even  to 
transfer  the  receivership  to  another  suit, 
then  pending  in  the  court,  between  the 
same  parties,  and  involving  their  rights 
and  equities  in  and  to  the  'same  property; 
but  such  transfer  could  never  be  ordered 
unless  the  second  suit  presented  a  state 
of  facts  which  would  have  authorized  the 
appointment  of  a  receiver  in  the  first  in- 
stance.    Scott  V.  Ware,  65  Ala.  174. 

§  89.  Effect  of  Irregular  or  Invalid  Ap- 
pointment. 

Where  the  proceedings  are  in  invitum, 
and  an  order  appointing  a  receiver  is  in- 
valid because  of  noncompliance  with  one 
of  the  requirements  of  Act  Feb.  18,  1895 
(Pamph.  Acts  1894-95,  p.  585),  to  entitle 
defendant  to  relief  it  need  not  affirma- 
tively appear  that  his  objection  to  the 
appointment  was  based  on  this  particu- 
lar ground.  Dreyspring  v,  Loeb,  21  So. 
73,  113  Ala.  263,  citing  Capital  City  Water 
Co.  V.  Weatherly,  108  Ala.  412,  18  So. 
841. 

Where  a  receiver  is  improperly  ap- 
pointed, sums  due  him  are  not  taxable 
as  a  matter  of  course  as  costs  against  the 
complainants  procuring  the  appointment. 
Wills  Valley  Min.  &  Mfg.  Co.  v.  Gallo- 
way, 35   So.  850,   139  Ala.  276. 

§  80.    Estoppel  and  Waiver. 

Estoppel  in  General. — Failure  of  plain- 
tiffs to  object  to  an  order  appointing  a 
receiver,  and,  in  the  event  of  objection 
being  overruled,  to  prosecute  their  ap- 
peal, as  provided  by  statute,  estops  them 
to  question  the  propriety  of  the  order  on 
the  final  hearing  of  the  cause.  Pagett  v. 
Brooks,  37   So.  263,  140  Ala.  257. 

Mere  failure  to  appear  and  contest  the 
appointment  of  a  receiver  does  not  pre- 
clude   the   party    from    asserting   the    in- 

11   Ala  Dig— 32 


validity  of  the  appointment.  Albritton 
V.  Lott-Blacksher  Commission  Co.,  52  So. 
653,  167  Ala.  541. 

Waiver  in  General— Civ.  Code  Ala.,  § 
3535,  provides  that  an  order  by  the  reg- 
ister in  chancery,  appointing  a  receiver, 
is  subject  to  appeal  to  the  chancellor,  and 
that  such  order  shall  be  suspended  when 
the  appellant  gives  a  bond,  with  suffi- 
cient sureties,  to  be  approved  by  the  reg- 
ister; and  §  3614  provides  that  an  appeal 
lies  from  an  order  of  the  chancellor  ap- 
pointing a  receiver,  within  30  days  from 
filinjgr  of  such  order.  Held,  that  by  neg- 
lecting to  pursue  this  course  defendants 
waived  the  right  of  review,  and  a  refusal 
to  sustain  a  motion  to  vacate  the  order 
can  not  be  assigned  as  error  on  appeal, 
and  a  motion  to  strike  such  assignment 
of  error  from  the  record  will  be  sus- 
tained. Miller  v.  Lehman,  87  Ala.  517, 
C  So.  361. 

Where,  on  a  bill  praying  for  a  refer- 
ence to  state  an  account  and  an  applica- 
tion for  the  appointment  of  a  receiver, 
defendant  at  the  hearing  submitted  de- 
murrers to  the  application  for  a  re- 
ceiver and  affidavits  against  the  granting 
thereof,  and  thereafter  appealed  from  the 
receiver's  appointment  by  the  register  the 
filing  before  the  chancellor  of  the  de- 
fendant's answer  to  th6  bill  as  part  of  the 
proofs  against  the  application  for  a  re- 
ceiver was  a  waiver  of  his  right  to  insist 
that  the  receiver  was  prematurely  ap- 
pointed, because  appointed  by  the  reg- 
ister before  answer  to  the  bill  was  filed. 
Brooke  v.  Tucker,  43  So.  141,  149  Ala.  96. 

§  31.    Revocation  or  Modification  of  Or- 
der of  App<^tment 

Grounds. — Where  a  receiver  has  been 
appointed  by  the  register  without  no- 
tice to  the  defendant,  but,  on  appeal  by 
^he  latter,  the  chancellor  has  confirmed 
the  appointment  after  allowing  the  intro* 
Auction  of  new  affidavits  and  defendant's 
answer,  the  receiver  will  not  be  dis- 
charged for  lack  of  such  notice.  Wer- 
born's  Adm'r  v.  Kahn,  93  Ala.  201.  9  So. 
729. 

§  82.    Collateral  Atteck  on  Appointment 

The  validity  of  the  appointment  of  a 
receiver  can  not  be  attacked,  in  a  suit  in- 
stituted by  him,  on  account  of  defects  in 
the  bill   under   which   he   was  appointed. 
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Comer  v.  Bray,  S3  Ala.  S17,  3  So.  554; 
Florence  Gas,  Electric  LiKht  &  Power 
Co.  V.  Hanby,  101  Ala.  is,  13  So.  343. 

A  decree  appointing  a  receiver  can  not 
be  attacked  in  a-  suit  brought  by  the  re- 
ceiver to  enjoin  an  action  agaiiut  bim 
for  the  conversion  of  property  held  by 
bim  as  receiver.  Montgomery  v,  Enslen, 
SS    So.    626,    12«    Ala.    654. 

A  decree  appointing  a  receiver  in  an 
administration  suit  can  not  be  attacked 
collaterally  by  mandainas  proceedings, 
where  no  appeal  bas  been  taken  tjiere- 
from  and  it  stands  nnreversed.  Ex  parte 
Hurt,  47  So.  284,  1S7  Ala.  368. 
%  SS.  Dnmion  and  TcnnmatioD  of  Rc- 
cdvenbip  in  General. 

In  a  cause  in  which  a  receiver  has  been 
appointed,  a  decree  dismissing  the  bill, 
though  finally  disposing  of  the  cause  on 
the  merits  adversely  to,  the  complainants 
therein,  at  whose  instance  the  receiver 
was  appointed,  does  not  operate  ipso 
facto  to  discharge  the  receiver;  his  func- 
tions being  terminable  only  by  a  formal 
order  of  the  COnrL  Pagett  v.  Brooks,  37 
So.  S63,  140  Ala.  257,  citing  Scott  v. 
Ware.  <S  Ala.  1T4;   Simmons  v.  Shelton, 

112  Ala.   284,  21    So.  309. 

§  SC  ReoMvaL 

Gtomda. — When  the  evidence  shows 
that  a  receiver  has  a  direct  interest  in  a 
lease  of  property  to  the  corporation  of 
which  he  is  receiver,  bb  appointment 
will  be  annulled.  Etovrah  Min.  Co.  v. 
Wills  Valley  Min.  &  Mfg.  Co.,  106  .Ma. 
402,  17  So.  S22. 

Id  a  suit  by  a  stockholder  and  director 
o(  a  corporation  for  appointment  of  a  re- 
ceiver for  the  corporation,  complainant 
was  appointed  receiver.  .An  original  bill 
in  the  nature  of  a  cross  bill  was  filed  by 
a  creditor  of  the  corporation,  alleging, 
on  information  and  belief,  that  the  suit 
by  complainant  was  filed  to  hinder  and 
defraud  the  creditors  of  the  corporation. 
and  that  the  complainant  did  not  have 
sufficient  business  ability  to  manage  the 
corporation,  and  prayed  for  the  appoint- 
ment of  another  receiver,  and  an  injunc- 
tioa  to  restrain  the  complainant  from  act- 
ing as  receiver.  No  affidavits  were  liled 
on  motion  for  the  appointment  of  the 
second  receiver.  Held,  that  it  was  not 
error  to  refuse  to  remove  the  complain- 


ant as  receiver  and  appo 
Mercantile  Trust  &  Deposit 
ence  Water  Co.,  lli  Ala.  ill 

IIL    TITLE    TO    AND    PC 
OF    PROPERTY 
§   St.    Prop«rt7   VcMmg   in 
GcneraL 

Where  a  decree  appointini 
authorizes  him  to  receive  a 
the  property  of  an  insolvent 
his  right  to  all  the  property 
ited  to  property  specifically  ■ 
the  statement  in  the  prayer 
erty  "hereinbefore  set  out," 
ery   v.   Enslen,   28    So.   626,    1 

Richta  of  Action*— Where 
improperly  purchases  land  ai 
det  his  client's  execution,  a 
the  client  may  sue  to  enfor 
resulting  from  the  purchase. 
Gamble,  TZ  Ala.  341. 

Property  in  Cnato^at  La 
property  has  been  seized  on 
and  the  claim  of  a  third  pei 
interposed,  it  is  in  the  cas 
law,  and  can  not  be  transfer 
ceiver  appointed  on  the  filini 
itors'  bill  at  the  suit  of  otli 
of  the  defendant.  Dollins  :-. 
.Ma.  217,  7  So.  234. 

Property  which  has  been  s 
tachment  issuing  out  of  the  < 
and  delivered  to  a  claimant 
cution  of  a  statutory  bond.  i< 
tody  of  the  (aw.  and  can  nc 
assertion  of  a  paramount  lie 
ferrcd  by  a  court  of  equity  t 
at  the  instance  of  another  cr« 
attachment  defendant.  Willi 
makes.  106  .Ma.  402,  17  So.  6: 

"This  case  is  wholly  unl 
SackhofF  r.  Vandegrift.  98 
?o.  493.  which  is  referred  to 
cellor  as  authority  for  the  d 
and  relied  on  here  to  supp- 
cree.  The  point  of  radical  d 
in  the  facts  that  in  that  cas 
erty  for  which  a  receiver  wa 
appointed  was  in  the  cnst 
chancery  coart  when  the  bi 
and  by  which  the  receiver  ws 
while  in  the  case  at  bar  the 
volved  was  at  the  time  of  I 
receiver  appointed  in  the  en: 
other,    wholly    independent. 
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competent  tribunal — the  circuit  court  of 
the  county."  Williams  v,  Dismukes,  106 
Ala.  402,  17  So.  620,  621. 

§  36.  Title  or  Right  Acquired  by  Re- 
ceiver in  General. 
Ordinarily  the  appointment  of  a  re- 
ceiver does  not  vest  in  him  any  title  t5 
the  property  involved,  but  only  the  right 
of  possession.  Oates  v.  Smith,  176  Ala. 
39,  57  So.  438,  citing  Sullivan  Timber  Co. 
V.  Black,  159  Ala.  570,  48  So.  870;  Talla- 
dega Mercantile  Co.  v.  Jenifer  Iron  Co., 
102  Ala.  259,  14  So.  743;  Southern  Granite 
Co.  V.  Wads  worth,  115  Ala.  670,  22  So. 
157. 

§  87.    Remedies  and  Proceedings  of  Re- 
ceiver to  Obtain  Possession. 

Where  an  action  is  brought  to  have  a 
transfer  of  property  declared  a  general 
assignment,  and  it  appears  that  some  of 
the  property  is  in  the  hands  of  the  sheriff, 
under  an  attachment,  the  sheriflF  will  not 
be  required  to  deliver  the  same  to  a  re- 
ceiver appointed,  unless  an  injunction  is 
granted  restraining  the  further  prosecu- 
tion of  the  suit  in  which  the  attachment 
was  issued,  since  otherwise  the  at- 
tachment suit  might  proceed  to  judgment 
and  condemnation,  whereby  the  sheriff 
would  be  liable  for  property  levied  on, 
but  the  possession  of  which  had  been 
taken  from  him.  Strickland  v.  Gay,  104 
Ala.   375,  16  So.   77. 

§  38.    Equities  of  Third  Persons  in  Gen- 
eral. 

When  a  receiver  has  taken  possession 
of  property  under  order  of  court,  lys 
right  thereto,  under  the  appointment, 
can  not  be  questioned  in  an  action  of 
conversion  by  a  person  claiming  the 
property  and  knowing  of  his  appointment. 
Montgomery  v.  Enslen,  28  So.  626,  126 
Ala.   654. 

§   89.   Liens   on  and  Adverse   Claims  to 
Property. 

Attachment  and  Execution.  — Where 
property  has  been  attached,  and  a  claim 
of  a  third  person  thereto  interposed,  it 
is  in  the  custody  of  the  law,  and  can  not 
be  transferred  to  a  receiver  appointed  on 
the  filing  of  a  creditors'  bill  at  the  suit 
of  other  creditors  of  the  attachment  de- 
fendant. Dollins  V,  Lindsey,  89  Ala.  217, 
7  So.  234.     See  Rives  v,  Wilborne,  6  Ala. 


45;   Langdon  v.  Brumby,  7  Ala.  53;  Read 
V,  Shagne,  34  Ala.  101. 


§  40.  Remedies  to  Establish  or  Enforce 
Liens  or  Claims. 

Where  the  creditor  of  a  devisee,  the 
estate  of  whose  testator  was  in  the  hand^  ^ 
of  a  receiver,  obtained  a  judgment  prior 
to  the  appointment  of  the  receiver,  but 
did  not  levy  execution  till  afterwards, 
when  he  sold  the  land  without  leave  of 
court,  became  the  purchaser  and  took  a 
sheriffs  deed,  held,  that  the  land,  being 
in  the  custody  of  the  receiver,  was  *  in 
gremio  legis,  and  that  he  obtained  no 
rights  by  the  purchase.  Dugger  v.  Col- 
lins, 69  Ala.  324. 

By  the  appointment  of  a  receiver,  title 
to  property  was  not  disturbed;  and  plaiii- 
tiff's  remedy  where  receiver  takes  posses- 
sion of  his  property  as  that  of  another  is 
by  intervention  on  petition  in  the  federal 
court.  Southern  Granite  Co.  v.  Wads- 
worth,  22  So.  157,  115  Ala.  570. 

IV.    MANAGEMENT    AND    DISPOSI- 
TION  OF   PROPERTY. 

(A)     ADMINISTRATION     IN     GEN- 
E'RAL. 

f  41.  Representation  by  Receiver  of 
Court  and  of  Parties. 
Nature  of  OfiBce. — A  receiver  is  the 
arm  of  the  court,  to  hold  possession  of 
property  and  manage  it  for  the  benefit 
of  the  persons  ultimately  entitled  to .  it, 
his  possession  being  that  of  the  court; 
and  he  is  not  the  representative  of  the 
corporation  whose  property  he  holds. 
Sullivan  Timber  Co.  v.  Black,  48  So.  870, 
159  Ala.  570. 

§  4S.  Authority  of  Receiver  in  General. 

Where  a  receiver  undertakes  to  do 
that  which  is  outside  his  powers,  he  can 
not  charge  the  estate  for  the  expenses 
incurred  thereby.  Henry  v.  Henry,  103 
Ala.  582,  15  So.  916. 

§    43.    Incumbrances     and    Charges    on 
Property. 
Liens  on  Lands  in  Hands  of  Receiver. 

— When  liens  charged  on  lands  are 
sought  to  be  enforced  in  equity,  and,  as 
a  means  of  making  the  security  available 
and  sufficient,  the  lands  are  placed  in 
the  hands  of  a  receiver,  the  repts  and 
profits  realized  become  a  primary  fund, 
I  and  must  be   first  applied  to   the   extin- 
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guisliment  of  the  liens,  in  the  order  of 
their  precedence;  and  these  being  insuf- 
ficient, the  proceeds  of  the  sale  of  the 
lands  are  to  be  applied  in  the  same  way, 
until  the  liens  are  extinguished  and  the 
costs  paid,  or  until  the  fund  is  exhausted. 
*  Milhous  V.  Dunham,  78  Ala.  48,  citing 
Powell  V.  Williams,  14  Ala.  476;  Roulhac 
V.  Jones,  78  Ala.  398. 

I -44.  Continuance  and  Conduct  of  Busi- 
ness. 

A  receiver  who  by  the  decree  appoint- 
ing him  is  authorized  to  "run  a  hotel," 
and  ''for  that  purpose  to  make  such  pur- 
chases as  may  be  necessary,"  has  power 
to  purchase  on  credit.  Thornton  v. 
Highland  Ave.  &  B.  R.  Co.,  94  Ala.  353, 
19  So.  442. 

The  court  may  empower  the  receiver 
of  a  corporation,  appointed  pending  pro- 
ceedings for  its  dissolution,  to  execute 
and  perform  existing  contracts  of  the 
corporation,  or  to  enter  into  and  carry 
ou^  new  contracts  in  its  behalf.  Florence 
Gas,  Electric  Light  &  Power  Co.  v. 
Hanby,   101    Ala.    15,   13   So.    343. 

§    40.     Completion    and     Extension     of 
Works. 

In  an  action  by  a  receiver  appointed 
under  Code,  §  1686,  on  the  dissolution  of 
a  corporation,  it  appeared  that  the  dis- 
solved company  had  contracted  to  erect 
an  electric  plant  for  defendant,  and  had 
nearly  completed  the  work  when  it  was 
dissolved,  and  that  no  part  of  the  agreed 
price  had  been  paid!  Held,  that  com- 
plainant, as  receiver,  had  power  to  com- 
plete the  work  under  the  contract,  and 
his  oflFer  to  complete  the  work,  and  de- 
fendant's refusal,  had  the  same  effect  as 
if  the  company  had  not  been  dissolved, 
and  had  itself  made  the  offer.  Florence 
Gas,  Electric  Light  &  Power  Co.  v, 
Hanby,  101  Ala.  15,  13  So.  343. 

§  4€.  Contracts  of  Receiver  in  General. 
Where  a  hotel,  conducted  by  a  lessee, 
is  occupied  by  a  large  number  of  perma- 
nent guests,  who  have  no  other  place  of 
residence,  a  receiver  appointed  to  "run 
the  hotel,  and  for  that  purpose  to  make 
such  purchases  as  may  be  necessary," 
has  implied  authority  to  make  such  nec- 
essary purchases  on  credit,  in  the  ab- 
sence of  any  provision  for  him  to  raise 
money    in    the    decree    appointing    him. 


Highland  Ave.  &  B.  R.  Co.  v,  Thornton, 
105  Ala.  225,  16  So.  699,  reaffirming  94 
Ala.  353,   10  So.  442. 

Where  a  receiver  enters  into  a  part- 
nership, he  can  not  defeat  the  right  of 
his  partners  to  a  settlement  between 
^em  as  partners  on  the  ground  that  he 
acted  without  authority.  Etowah  Min. 
Co.  V,  Christopher,  20  So.  924,  112  Ala. 
554. 

§  47.  Loans  and  Advances  to  Receiver, 
and  Securities  Therefor. 

Where  a  receiver  of  an  insolvent  iron 
company  is  authorized  by  the  court  to 
manufacture  its  accumulated  raw  mate- 
rial and  sell  the  same  for  the  payment  of 
incumbrances,  and  the  receiver  is  author- 
ized to  borrow  money  therefor  and  to  is- 
sue certificates  on  the  iron  as  security 
for  the  borrowed  money,  the  lien  so  cre- 
ated may  be  transferred  to  other  iron 
which  by  order  of  court  and  the  acqui- 
escence of  the  parties  has  been  substi- 
tuted for  the  iron  on  which  the  certifi- 
cates were  issued.  American  Pig-iron 
Storage-Warrant  Co.  v.  German,  28  So. 
603,   126   Ala.   194. 

§  4S.  Expenditures. 
§  48  (1)  In  General. 

Expenses  incurred  by  the  receiver  of 
an  insolvent  corporation  in  the  issuance 
of  certificates  at  the  instance  of  a  stor- 
age company,  and  in  guarding  property 
of  the  insolvent  corporation,  part  of 
which  was  in  the  yard  of  the  storage 
company,  may  be  properly  prorated  be- 
tween the  two  companies.  American 
Pig-iron  Storage- Warrant  Co.  r.  Ger- 
man, 28   So.   603,  126  Ala.   194. 

The  premium  on  a  receiver's  bond  is  a 
proper  charge  for  the  expense  of  admin- 
istration of  the  receivership,  and  the  re- 
ceiver is  properly  credited  therewith,  if 
compensation  be  allowed  him  at  all.  Sul- 
livan Timber  Co.  v.  Black,  159  Ala.  570, 
48   So.   870. 

Outlay  by  Agreement  of  Parties. — 
Where  a  receiver,  under  agreement  with 
counsel  in  a  suit  over  the  receivership, 
hired  a  stenographer,  the  expense  to  be 
paid  out  of  trust  funds  in  his  hands, 
which  should  be  subject  to  whatever 
taxation  of  costs  should  be  decreed  in 
the  case,  the  agreement  left  the  matter 
to  the  decree  of  the  chancellor,  and  the 
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expense  was  not  improperly  allowed  be- 
cause it  could  not  be  taxed  as  costs.  Sul- 
livan Timber  Co.  v.  Black,  159  Ala.  570, 
48   So.   870. 

§  48  (8)  Counsel  Fees. 

In  General — Where  a  receiver  pays  a 
rolicitor  t^r  services  which  are  the  ordi- 
nary duties  which  the  receiver  is  pre- 
sumed to  know  how  to  perform,  he  is 
not  entitled  to  be  reimbursed  therefor. 
Henry  v.  Henry,  103  Ala.  582,  15  So.  916. 

Since  the  giving  of  a  bond  is  a  part 
of  a  receiver's  necessary  qualification,  it 
is  his  duty  to  prepare  and  execute  it,  and 
he  is  not  entitled  to  compensation  for 
services  of  an  attorney  in  preparing  it. 
Saulsbury  v.  Lady  Ensley  Coal,  Iron  & 
Railroad  Co.,  110  Ala.  585,  20  So.  72. 

A  receiver  appointed  in  an  action  is 
not  entitled  to  compensation  for  services 
of  an  attorney  in  defending  an  appeal  by 
the  defendant  from  the  appointing  or« 
der,  since  the  duty  of  sustaining  the  ap- 
pointment rests  on  the  plaintiff  in  such 
action.  Saulsbury  v.  Lady  Ensley  Coal, 
Iron  &  Railroad  Co.,  110  Ala.  585,  20 
So.  72. 

A  receiver  is  not  entitled  to  allowance 
for  the  services  of  an  attorney  in  hunt- 
ing up  and  taking  into  possession  the 
property  belonging  to  the  estate  since  it 
is  the  personal  duty  of  the  receiver  to 
!ook  after  such  matter.  Saulsbury  v. 
Lady  Ensley  Coal,  Iron  &  Railroad  Co., 
110  Ala.  585,  20  So.  72. 

Where  the  necessity  for  application  by 
a  receiver  for  orders  to  succeeding  re- 
ceivers to  pay  laborers  employed  by  him 
was  due  to  his  voluntary  resignation,  he 
is  not  entitled  to  compensation  for  at- 
torney's fees  in  making  the  application 
and  procuring  the  orders.  Saulsbury  v. 
Lady  Ensley  Coal,  Iron  &  Railroad  Co., 
110  Ala.  585,  20  So.  72. 

Ratification  of  Unauthorized  Act. — 
Where  a  receiver  employs  counsel,  the 
court  will,  determine  the  amount  to  be 
allowed  for  his  services,  and,  though 
courts  may  not  allow  a  receiver  for  a 
payment  made  to  counsel  for  services, 
where  the  employment  was  unauthor- 
ized, the  court  may  ratify  the  receiver's 
act  in  passing  upon  the  account,  though 
it  was  not  allowed  in  the  first  instance. 
Sullivan  Timber  Co.  v.  Black,  159  Ala. 
570,  48  So.  870. 


§  49.   Reimbursement  and  Indemnity'  to 
Receiver*  ' 

Where  a  receiver  lays  before  his  coun- 
sel all  the  facts,  ascertainable  by  diligent 
effort,  respecting  a  claim  of  the  estate, 
he  is  entitled  to  reimbursement  for  rea- 
sonable fees  paid  in  a  suit'  to  enforce  the 
claim.  Henry  r.  Henry,  103  Ala.  582,  15 
So.  916. 

But  where  a  receiver  employs  counsel 
on  his  own  responsibility,  an  allowance 
will  not  be  made  him  therefor,  unless  he 
has  actually  paid  such  fees,  thoU'gh  they 
were  necessary,  and  such  as  the  cpurt 
would  have  authorized  if  application  had 
been  made  in  advance.  Henry  v.  Henry, 
103  Ala.  582.  15  So.  916. 

(C)    RECEIVERS    CERTIFICATE.s/ 

§  SO.  Power  to  Authorise  Issue. 

A  court  of  chancery  has  power,  after 
proper  notice  to  and  hearing  of  inter- 
ested parties,  to  authorize  the  issue  even 
of  negotiable  certificates  of  indebtedness 
creating  a  first  lien,  displacing  other 
liens  to  that  extent,  on  the  property  of 
a  railroad  which  is  being  operated  by  a 
receiver  appointed  by  the  court,  when- 
ever it  is  necessary  to  raise  money  for 
the  economical  management  and  conser- 
vation of  the  property.  Meyer  v.  John- 
ston, 53  Ala.  237. 

§  61.  Purposes  of  Issue. 

Where  a  court  has  been  compelled  to 
take  possession  by  its  receiver  of  a  fail- 
road,  its  whole  power  over  it  is  confined 
to  making  necessary  repairs  and  protect- 
ing the  property;  and,  if  the  income  ^s 
insufficient  for  that  purpose,  it  may  pro- 
vide the  requisite  means  by  creatJrig 
charges  on  the  property.  Meyer  v. 
Johnston,    53    Ala.    237. 

§  68.  Proceedings  Preliminary  to  Issue. 

The  court  should  not  authorize  the  is- 
sue of  receiver's  certificates  of  indebted- 
ness, unless  a  detailed  statement  is  first 
made  out,  specifying  the  items  of  the 
sum  needed,  and  the  purposes  to  which 
it  is  to  be  applied,  supported  by  clear 
proof  of  the  correctness  thereof  and  of 
the  necessity  for  raising  the  money,  and 
after  proper  notice  to  and  hearing  of  the 
parties  interested.  Meyer  v.  Johnston,  -53 
Ala.  237. 
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I  n.  Sale  or  Other  Diipodtion. 

The  chancellor  has  no  power  to  dis- 
regard the  laws  Against  usury,  by  aU' 
thorizing  a  receiver  of  a  corporation  to 
borrow  money  by  selling  interest-bearing 
receivers'  certificates  at  less  than  their 
face  value.  Heyer  v.  Johnston,  53  Ala. 
SXT. 
i  H.  Lien  and  Priorities. 

A  bill  to  declare  a  trust  on  railroad 
property  alleged  that  complainant; 
traasf erred  a  majority  of  the  stock  and 
bonds  of  a  railroad  company  to  respond- 
ents, who  owned  most  of  the  remainder, 
vader  an  agreement  that  respondents 
•hould  effect  a  reorganization  of 
campany,  and  cause  new  stock  and  bonds 
to  be  issued  to  complainants;  that  in  fore- 
closure proceedings  instituted  by  re 
spondenis  on  the  bonds  they  procured 
the  issuance  of  receiver's  certificates, 
which  were  made  a  first  lien  on  the  prop- 
erty, the  preferred  right  to  take  them 
being  given  to  the  bondholders;  that  K., 
one  of  the  respondents,  purchased  ^id 
certificates,  and,  by  using  them  an4  the 
bonds,  secured  title  to  the  property  of 
the  company  at  less  than  its  value,  after 
which  he  refused  to  carry  out  the  agree- 
ment with  complainants.  Held,  that  the 
facts  averred  did  not  deprive  the  receiv- 
er's certificates  of  their  character  as  a 
first  lien,  since  it  did  net  appear  that  the 
proceeds  were  not  used  in  good  faith  for 
the  improvement  of  the  property;  and 
hence,  in  proportion  to  the  original 
bonds  held  by  them,  IC  could  compel 
contribution  from  complainants  for  the 
amount  expended  by  him  In  discharging 
the  certificates.  Kelly  v.  Browning,  21 
So.  MS,  113  Ala.  420,  modified  in  a?  So. 
391.  VU  Ala.  645. 

Respondent  contracted  to  endeavor  to 
reorganize  a  railroad  company,  and  to 
isaae  new  bonds,  sect) red  by  mortgage 
«■  the  railroad,  to  complainant,  in  lieu 
of  bonds  that  had  been  delivered  by 
complainant  to  defendant;  and,  on  the 
strength  of  this  agreement,  complainant 
permitted  respondeat  to  purchase  the 
railroad  UBder  a  fpreclosure  of  the  mort- 
gage. The  reorganization  was  never  ef- 
fected, but,  pending  the  foreclosure  of 
the  vortgage,  defendant  advanced  large 
sflBia,  aad  received  receiver's  certificates 
therefor  for  the  operation  and  improve- 


ment of  the  road.  Held,  in  a 
a  trust  declared  on  the  pro  pi 
ant  was  entitled  to  a  first 
amount  of  the  receiver's 
Decree  (1896)  21  So.  flSB.  1 
modified  on  rehearing.  B 
Kelly,  27  So.  391,  124  .Ala.  64 

(D)    SALE    AND    CONVEV 

RE-DELIVERY    OF    P 

§  SB.  Time,  Maimer,  and  T«i 

The  real  estate  and  per 
erty  of  a  corporation  includ< 
gle  manuCacIuring  plant  may 
a  receiver  together.  Parker 
Car  Wheel  Co.,  108  Ala.  140. 
§  66.  Report  tad  Confimuiti 

Gnnmds  for  Refusal  to 
Where  a  creditor,  in  behalf 
and  other  creditors,  procui 
pointment  of  a  receiver,  he  ci 
as  an  objection  to  the  confir 
sale  by  the  receiver,  want  < 
the  motion  for  confirmatio 
creditors,  where  they  them: 
no  such  objection.  Parker 
Car  Wheel  Co.,  108  Ala.  140. 

Where  the  real  estate  ai 
property  of  a  corporation  in 
single  manufacturing  plant 
sold  together,  under  se  pa  rati 
and  the  court  has  disaffirmed 
to  the  real  estate,  the  object ii 
were  sold  together  can  not  I 
one  who  has  suffered  no  inj 
Parker  v.  Bluffton  Car  Wh. 
Ala.  140,  18  So.  938. 

Inadequacy  of  price  can  n 
against  confirmation  of  a 
plant  (excepting  the  ground 
is  located)  of  a  car  wheel  co 
receiver,  under  order  of  cou 
notice,  for  $1,950,  the  origii 
which  was  over  $15,000,  whe 
is  shown,  and  the  smallness 
is  accounted  for  by  general 
in  values  and  the  condition  < 
erty,  and  the  only  showing  tl: 
price  would  be  obtained  at 
the  guaranty  of  the  objectoi 
10  per  cent,  greater,  who,  the 
at  the  Jrst  sale,  and  able  to 
do  so.  Parker  v.  BlufFton 
Co.,  tOB  Ala.  140,  IB  9».  93! 

Procedlinga  to  Confirm. 
creditor,  in  behalf  of  him  set 
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creditors,  presents  a  bill  for  the  appoint- 
ment of  a  receiver,  notice  to  him  by  the 
receiver  of  motion  to  confirm  a  sale  un- 
der order  of  court  is  notice  to  the  other 
creditors.  Parker  v.  Bluff  ton  Car  Wheel 
Co.,  108  Ala.  140,  18  So.  938. 

V.     ALLOWANCE    AND     PAYMENT 

OP   CLAIMS. 

§  57.  Presentation  and  Filing  of  Claims. 

Time  for  Pre8entation.—A  bill  was  filed 
to  recover  rent  due  on  certain  property; 
and  a  receiver  was  appointed,  who  man- 
aged the  property  until,  with  the  consent 
of  all  the  parties  to  the  action,  a  decree 
of  the  court  restored  the  property  to 
the  possession  of  complainant.  There- 
after, but  during  the  pendency  of  the  ac- 
tion, and  before  the  discharge  of  the  re- 
ceiver, a  petition  was  filed  in  the  suit, 
alleging  a  debt  contracted  by  the  receiver 
in  the  management  of  the  property,  and 
praying  that  complainant  might  be  re- 
quired to  pay  the  amount  due  petitioner, 
or,  on  failure  to  pay  within  a  time  to  be 
appointed,  that  the  property  be  sold  for 
the  debt.  Held,  that  the  court  erred  in 
dismissing  the  petition,  as  at  that  time  it 
was  the  proper  and  only  forum  to  give 
petitioner  the  relief  he  was  entitled  to 
receive.  Thornton  v.  Highland  Ave.  & 
B.  R.  Co.,  94  Ala.  353,  10  So.  442. 

§  68.  Priorities  in  GeneraL 

Proceedings  to  Determine  Priority. — 
Where  money  is  placed  in  the  hands  of 
a  receiver  penxling  the  litigation,  the 
court  may,  on  the  decision  of  the  cause^ 
direct  its  application  on  motion.  Bank 
of  Mobile  v.  Planters'  &  Merchants* 
Bank,  1  Ala.  109. 

$  09.  Expenses  of  Receivership. 

Counsel  Fees. — Where  a  receiver  of  a 
decedent's  estate  applies  for  an  order  td 
sell  real  estate  to  pay  legacies  and  debts, 
and  the  court  entertains  the  application, 
a  reasonable  solicitor's  fee,  if  paid,  should 
be  allowed  him.  But  where  the  court,  at 
the  expense  of  the  estate,  had  previously 
required  its  register  to  report  all  claims 
against  the  estate,  and  the  receiver's  in- 
ventory and  all  the  parties  were  already 
before  the  court,  such  fee  should  not  be 
estimated  by  the  charges  usually  made 
for  obtaining  -such  orders  in  probate. 
Henry  v.  Henry,  103  Ala.  582,  15  3o.  916. 


§  60.  Expenses  of  Continuance  of  Busi- 
ness by  Receiver. 

See  ante,  "Continuance  and  Conduct  of 
Business,"  §  44.  As  to  priority  of  re- 
ceiver's certificates,  see  ante,  "Lien  and 
Priorities,"  §  54. 

In  General. — Rolling  stock  purchased 
by  receivers  managing  a  corporation, 
pending  its  sale  by  the  court,  is  subject 
to  the  liens  authorized  by  the  court  in 
the  order  for  its  purchase,  and  such  liens 
can  not  be  superseded  or  lessened  by 
the  trust  deed.  Meyer  v.  Johnston,  53 
Ala.  237. 

Claims  and  Equities  of  Sureties  on 
Bonds  Given  in  Actions  against  Com- 
pany.— Where,  on  an  appeal  by  a  rail- 
road company  from  the  amount  of  dam- 
ages assessed  against  it  for  the  condem- 
nation of  a  right  of  way,  judgment  is  had 
against  the  company,  and  from  the  fact 
that  the  company  has  passed  into  the 
hands  of  a  receiver  an  execution  on  the 
judgment  is  enforced  against  plaintiflFs, 
who  were  sureties  on  the  appeal  bond, 
a  decree  that  the  receiver  allow  plaintiffs 
out  of  the  moneys  arising  from  the  sale 
of  th'e  railroad  property  the  amounts 
paid  by  them  as  such  sureties,  is  proper. 
Rome  &  D.  R.  Co.  v.  Sibert,  97  Ala.  303, 
12  So.  69. 

Diversion  of  Pund  against  Which 
Claim    Was    Properly    Chargeable.--<The 

fact  that  the  receiver,  when  in  funds, 
does  not  pay  bills  contracted  or  pay  ^sh 
for  necessary  supplies  then  purchased, 
does  not  prevent  his  creditors,  who  sold 
in  good  faith,  from  enforcing  their 
claims  against  the  estate  in  his  hands, 
in  the  absence  of  knowledge  by  them  at 
the  time  of  purchase  that  he  had  such 
funds.  Highland  Ave.  &.  B.  R.  Co.  v. 
Thornton,  106   Ala.  225,  16  So.   699. 

§  ei.  Prioritjr  of  Unsecured  Debts  In- 
curred before  Receivership,  to  Pre- 
existing Liens. 

§  62.  -«-»  In  General. 

Where  a  receiver  of  a  railroad,  while 
operating  the  road,  has  paid  to  connect- 
ing lines  for  freights  belonging  to  them, 
"according  to  a  necessary  usage  in  the 
business  of  connecting  railroads/'  such 
payments  are  properly  allowed  to  him  as 
a  credit.    Meyer  v.  Johnston,  64  Ala.  603. 
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9  8S.  —  ParpOM  for  Which  D«bt  Con- 

Incted. 
I  63  (1)   In  General. 

Mortgage  creditors  of  a  railroad  com- 
pany can  not  complain  of  a  decree  re- 
quiring payment  of  unsecured  debts,  due 
by  the  company  to  connecting  railroads 
before  the  filing  of  the  bill  for  moneys 
it  had  collected,  when  their  refusal, 
cause  of  the  failure  to  pay  them,  to  ( 
linue  business  relations  with  the 
cetver,  would  have  greatly  diminished 
the  receipts  and  injured  the  business  of 
the  road.  Meyer  v.  Johnston,  53  Ala. 
237. 

The  chancellor  has  no  authority  to  di- 
rect the  receiver  of  a  manufacturing  cor- 
poration to  prefer  claims  for  material 
and  labor  furnished  the  company,  be- 
cause such  labor  and  material  entered 
into  the  permanent  improvement  of  the 
company's  property.  Merchants'  Bank  v, 
Moore.  106  Ala.  646,  17  So.  70S. 
S  W  (X)  Labor,  SupplieB,  and  Materials 
Furnished. 

Employees  of  a  private  mining  and 
coke  manufacturing  corporation,  per- 
forming labor  within  six  months  prior  to 
the  appointment  of  a  receiver  under 
foreclosure  of  a  mortgage  covering  all 
the  property  and  income  of  the  corpora- 
tion, are  entitled  to  be  paid  out  of  the 
gross  earnings  of  the  corporation  into 
which  such  labor  had  entered  for  such 
timo,  coming  into  such  receiver's  hands. 
Drennen  v.  Mercantile  Trust  &  Deposit 
Co.,  23  So.  164,  lis  Ala.  692,  cited  in  note 
in  41   U  R.  A.,   N.  S.,  708. 

The  claim  of  a  railroad  employee  for 
services  rendered  before  and  up  to  the 
time  of  the  appointment  of  a  receiver  in 
foreclosure  by  the  mortgage  bondholders 
is  not  entitled  to  payment  out  of  the  as- 
sets in  the  hands  of  the  receiver  in  pri- 
ority to  the  bondholders,  where  it  is  not 
shown  that  any  part  of  the  gross  income 
of  the  company,  either  during  the  re- 
ceivership or  prior  thereto,  has  been  di- 
verted from  the  payment  of  current  ex- 
penses, and  appropriated  to  the  benefit 
of  the  bondholders.  Hammerly  v.  Mer- 
cantile Trust  St  Deposit  Co.,  26  So.  646, 
123  Ala.  596. 
§  6^  Payment  in  OeneraL 

A  receiver  ordinarily  can  not  pay  out 


money  in  his  hands  by  virtue 
fice  without  an  order  of  court, 
special.  Sullivan  Timber  Co. 
■48   So.   870,   1S9   Ala.   570. 

VI.  ACTIONS. 

As  to  actions  by  or  against 
ancillary  receivers,  see  post,  "j 
or  against  Foreign  Receivers," 
to  actions  on  bonds  or  undertj 
post,  "Actions,"  %  84. 
I  W.  Capacity  to  Sue  and  B 
GeneraL 

After  the  termination  of  3 
ship,  the  receiver  may  not  ma 
ver  for  personalty  of  whicl 
charge  as  receiver,  notwithsta 
he  had  falsely  reported  to  th 
sale  of  such  property,  and  tur 
alleged  proceeds;  the  property 
the  person  of  whose  propert 
ceiver  had  charge  not  having 
vested.  Henderson  v.  Pilley,  i 
131  Ala.  548. 
§  88.  Rights  of  Action  againat 

Where,    after    the    acquireir 
jud^ent    lien,    a    receiver    is 
for  the  debtor  in  a  suit  by   o 
itors  for  themselves  and  all    c 
itors  who  should  come  in,  the 
creditor,   having  been   permitte 
bill    against    the    receiver    and 
enforce   his   lien   and   debt,   is 
maintain   it,  though   he  might   1 
vened    in   the   suit   in   which    tt: 
was     appointed.       Talladega 
Co.  V.  Jenifer  Iron  Co.,  lOJ   A 
So.  743. 
I  87.  Leave  of  Cotirt  to  Sue   1 

As  to  allegations  as  to  leave 
"Pleading,*'  g  70. 
g  87  (1)   Neceasity. 

Detinue  against  a  receiver 
by  the  federal  court  can  not 
tained  where  such  receiver  wj 
to  take  charge  of  the  property 
versy,  took  possession  of  it 
order,  claims  the  same  as  in  1 
sion  as  such  receiver,  and  no 
leave  to  bring  the  action 
granted  by  the  appointing  coui 
cm  Granite  Co.  v.  Wadswori 
157,  115  Ala.  570. 

Code.  §  80S,  which  provides 
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eeiver  may  be  sued  in  respect  to  any  act 
or  transaction  in  carrying  on  the  busi- 
ness connected  with  the  property  in- 
trusted to  him  without  the  previous  con- 
sent of  the  court  which  appointed  him, 
does  not  authorize  a  mortgagor  to  main* 
tain  an  action  in  ejectment  against  the 
lessee  of  the  receiver,  duly  appointed  to 
take  possession  of  the  mortgaged  prem- 
ises and  rent  them,  without  obtaining 
the  previous  consent  of  the  court  ap- 
pointing the  receiver,  the  suit,  in  effect, 
being  against  the  receiver  to  recover  the 
corpus  of  the  estate  intrusted  to  him. 
Baker  v.  Carraway,  31  So.  933,  133  Ala. 
502L 

§    67    (8)    Effect    of    Failure    to    Obtain 
Leave. 
Property    Outside     of    Receivership. — 

Where  a  receiver  takes  possession  of 
property  which  is  not  embraced  in  the 
receivership,  he  may  be  sued  without 
leave  of  court  being  obtained,  since  in 
such  case  he  is  not  entitled  to  the  pro- 
tection of  the  cpurt  Brooke  v,  Kettler, 
166  Ala.  76,  51  So.  940. 

Order  Granting  Leave  as  an  Admission 
of  Legality  of  Receiver's  Possession.— 
Where  one  brings  detinue  without  leave 
of  court  for  property  which  belongs  to 
him  individually  and  which  was  sold  by 
a  receiver,  an  order  thereafter  obtained 
granting  leave  to  proceed  with  the  suit 
is  not  an  admission  of  the  legality  of  the 
possession  of  the  receiver  of  the  prop- 
erty in  question.  Brooke  v.  Kettler,  166 
Ala.  76,  51  So.  940. 

§  67  (8)  Waiver. 

Though  a  suit  is  commenced  against  a 
receiver  without  leave  of  court,  still  if 
the  court,  during  the  proceedings,  grants 
an  order  permitting  its  continuance,  the 
contempt  is  waived,  and  the  proceedings 
are  valid.  Brooke  v.  Kettler,  166  Ala. 
76,  51  So.  940. 

§  68.  Part'.es. 

Right  of  Receiver  to  Sue  in  His  Own 
Name. — A  receiver  in  chancery,  having 
been  ordered  by  the  chancellor  to  col- 
lect the  notes  and  debts  due  to  a  part- 
nership, which  the  parties  themselves 
were  enjoined  from  collecting,  may 
maintain  an  action  on  such  notes  in  his 
own   name.     Leonard  v,   S'torrs,   31   Ala. 


A  receiver,  appointed  in  a  suit  by  cer- 
tain stockholders  of  an  insolvent  bank, 
and  "authorized  and  directed  to  insti- 
tute such  suits  at  law  and  in  equity  as 
in  his  judgment  may  be  necessary  against 
all  persons  who  are  indebted  to  said 
bank,  or  against  whom  debts  are  claimed 
by  said  bank,  and  who  fail  or  refuse  to 
pay  without  suit,"  can  file  a  bill  as  sole 
complainant  to  foreclose  a  mortgage 
given  to  the  bank.  Comer  v.  Bray,  83 
Ala.  217,  3  So.  554. 

Joinder  of  Defendants. — The  receiver 
of  an  insolvent  bank  must  join  the  bank 
as  a  party  to  a  suit  by  him  as  sole  plain- 
tiff to  foreclose  a  mortgage  given  to  the 
bank.  Comer  v.  Bray,  83  Ala.  217,  3  So. 
554. 

§  68.  Injunction. 

Injunction  will  lie  to  restrain  an  ac- 
tion brought  without  leave  of  court 
against  a  receiver  for  a  conversion  of 
the  property  held  by  him,  although  the 
action  is  for  the  money  demanded,  and 
not  for  the  specific  property.  Mont- 
gomery V.  Enslen,  28  So.  626,  126  Ala. 
654. 

§  70.  Pleading. 

Plea — ^Time  for  Filing. — Where,  in  an 
action  against  receivers,  counsel  for 
defendants  asked  leave  to  file  a  plea 
setting  up  a  discharge  of  defendants  as 
receivers,  but  stated  that  he  did  not  pro- 
pose to  show  that  the  discharge  oc- 
curred since  a  former  trial,  there  was  no 
abuse  of  discretion  in  refusing  to  stop 
the  trial  and  wait  for  counsel  to  prepare 
the  plea.  McGhee  &  Fink  v.  Cashin 
(Ala.),  40  So.  63. 

Special  Plea— «SufiBciency  in  General. 
— In  detinue  brought  without  leave  of 
court  for  property  taken  by  a  receiver, 
which  was  the  individual  property  of 
plaintiff,  a  plea  that  the  receiver  was 
appointed  to  take  charge  of  all  the  prop- 
erty of  the  insolvent,  etc.,  is  demurrable, 
since  it  is  not  alleged  that  the  property 
in  suit  belonged  to  the  insolvent.  Brooke 
V,  Kettler,  51  So.  940,  166  Ala.  76. 

§  71.  Evidence. 

Admissibility  in  General. — In  detinue 
for  property  claimed  by  defendant  un- 
der a  receiver's  sale,  plaintiff  can  mtro- 
duce  all  legal  evidence  tending  to  show 
that  the  property  in  question  is  his  indi- 


1   judg- 


vidual  property,  and  that  it  was  not  in- 
cluded in  the  receivership  proceedings, 
and  was  not  sold.  Brooke  f.  Kettler, 
IW  Ala.  76,  51  So.  940. 

In  detinue  for  property  taken  by  de- 
fendant under  a  receiver's  sale,  plaintiff 
may  show  that  he  stated  to  the  public 
that  the  property  in  question  was  not 
included  in  the  sale,  since  he  was  enti- 
tlecl  to  rebut  the  presumption  of  estop- 
pel by  acquiescence  in  sale.  Brooke  f. 
Kettler,  lfl6  Ala.  7S,  51  So.  940.- 

In  detinue  for  property  claimed  by  de- 
fendant under  a  receiver's  sale,  plaintiff 
may  show  by  the  receiver  as  a  witness 
that  the  receiver  did  not  hold  the  prop- 
erty as  receiver,  but  on  agreement  to 
pay  rent  therefor.  Brooke  v.  Kettler, 
lee  Ala.  76,  51  So.  940. 
f  7S.  Judgment. 

Plaintiffs  were  assignees 
ment  recovered  by  t 
bank  on  bills  and  notes.  Pending  the 
action  the  receivership  was  terminated, 
but  the  action  went  to  judgment  in  the 
name  of  the  receiver.  Code,  S  38,  pro- 
vides that  all  actions  shall  be  in  the 
name  of  the  real  party  in  interest,  ex- 
cept that  actions  on  bills  and  notes  pay- 
able at  a  definite  place,  and  other  com- 
mercial instruments,  may  be  in  the 
name  of  the  person  having  the  legal  ti- 
tle. Held,  that  the  discharge  of  the  re- 
ceiver did  not  cause  the  action  to  abate, 
so  that  the  judgment  would  be  void. 
since  it  would  be  presumed,  in  support 
of  the  judgment,  that  the  bills  and  notes 
were  within  the  exception  of  the  statute. 
Hall  V.   Henderson,  28  So.  531,  IW  Ala. 

449. 

S  It,  Appeal  and  Error. 

In  GeneraL — Where  an  appeal  was 
not  taken  from  an  order  appointing  a 
receiver  within  30  days  as  allowed  by 
Code,  §  (29,  an  order  denying  a  motion 
subsequently  made  to  discharge  the  re- 
ceiver, and  increase  the  penalty  of  his 
bond,  can  not  be  assigned  as  error. 
Hereford  v.  Hereford,  134  Ala.  321,  32 
So.  651,  citing  Miller  v.  Lehman,  B7  Ala. 
517,  «  So.  361. 

On  an  appeal  from  an  order  denying  a 
motion  to  discharge  a  receiver,  a  former 
interlocutory  decree  overruling  a  mo- 
tion to  dismiss  a  bill  for  want  of  equity 


can  not  be  reviewed.     Here 
ford,  134  Ala.  321,  32  So.  t 

Right  to  AppeaL — A  re< 
unusual  authority  is  confci 
can  not  appeal  from  a  deer 
claim  of  a  creditor,  he  not 
ested  in  the  distribution, 
zard  Inv.  Co.,  182  Ala.  372, 

Amhoritjr    to    Appeat— T 
the   court   authorizing   and 
receiver  to  contest  and  resi 
ance  of  any    claim,    does 
him    to   appeal   from   its   dci 
a   claim.      Cobbs   v.   Vizard 
Ala.  372,  62  So.  730. 
§  74.  Coata. 

Where  a  suit  by  the  rect 
out  merit,  and  he  knows  it, 
his  counsel,  the  estate  sho 
the  costs.  Henry  v.  Hen 
582,  15  So.  916. 

VII.   ACCOUNTING   ANE 

SATION. 
§  7S.  Compenaation  for  Ser< 
§  7S.  Right  in  Genera] 

Compensation  should  not 
receiver  because  the  court  t 
to  appoint  him,  if  he  was 
pointed  in  a  legal  manner 
faith  discharged  his  dut: 
should  be  paid  out  of  the  < 
reasonable  services,  no 
the  order  of  appointment  is 
reversed,  and  the  bill  und 
was  appointed  is  dismissi 
Timber  Co.  v.  Black,  48  So. 
570. 
5  77.  -^—  Amount. 

Plaintiff  sued  the  exccuti 
ther's  estate,  and  other  leg 
a  legacy,  and  for  at 
estate  was  badly  i: 
plaintiff  was  appointed  rece 
chancery  court  assumed  jt 
estate.  Plaintiff  was  gi 
ers  of  the  executrix,  except 
i)ot  authorized  to  pay  deb 
I  against  her.  He  reali 
amount  of  $10,000.  H« 
month  was  ample 'com 
such  receiver.  Henry  v.  H« 
382,  IS  So.  916. 

Method  oC  Compoutioa.- 
compensation    is    usually     i 
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giving  a  percentage  on  his  receipts  and 
disbursements.  Magee  v,  Cowperthwaite, 
10  Ala.  966. 

Five  per  cent  on  receipts,  and  2J4  per 
cent  on  disbursements,  is  a  proper  al- 
lowance for  a  receiver's  compensation', 
as  a  general  rule.  Magee  v,  Cowper- 
thwaite,  10  Ala.  966. 

§  78.  Allowance  and  Payment  or  Recov- 
ery of  Compensation  and  Expenses. 

Allowance  of  Compensation. — The  de- 
cision of  the  master,  on  exceptions  to 
his  report,  allowing  compensation  to  a 
receiver,  is  subject  to  a  revision  on  ap- 
peal to ,  the  chancellor.  Magee  v.  Cow- 
perthwaite,   10  Ala.  966. 

A  receiver  is  an  officer  of  the  court, 
and  as  such,  in  the  absence  of  legisla- 
tion, the  court  has  the  authority  to  de- 
termine his  compensation.  Magee  v, 
Cowperthwaite,  10  Ala.  966. 

A  receiver's  compensation  may  be  al- 
lowed in  periodical  payments,  or  in  a 
gross  sum,  or  in  the  form  of  commission 
on  receipts  and  disbursements,  in  the 
court's  discretion;  but,  if  commissions 
are  allowed,  they  are  generally  regu- 
lated with  reference  to  the  amount 
allowed  by  statute  to  personal  represen- 
tatives, guardians,  etc.  Sullivan  Timber 
Co.  V.  Black,  48  So.  870,  159  Ala.  570. 

Exceptions  to  Register's  Report. — 
Where  a  register  was  appointed  to  as- 
certain and  report  what  would  be  a  rea- 
sonable compensation  to  be  paid  a  re- 
ceiver, and  what  should  be  allowed  for 
solicitor's  fees,  etc.,  exceptions  to  the  re- 
port fixing  the  fees,  on  the  ground  that 
there  were  inaccuracies  in  the  receiver's 
accounts,  that  statements  in  a  petition 
filed  by  him  were  incorrect,  and  that  he 
had  failed  to  obey  orders  of  the  court, 
and  had  been  partial  and  negligent  in 
the  management  of  the  trust,  were  in- 
sufficient to  sustain  an  appeal  from  an 
order  confirming  the  same.  Campbells. 
H.  B.  Clafiin  Co.,  33  So.  275,  135  Ala.  527. 

§  79.  Liabilities  of  Parties,  Property,  or 
Fimds  for  Compensation  and  Ex- 
penses. 

As  between  a  landlord  and  tenant,  the 
tenant  is^liable  for  the  expenses  of  a  re- 
ceiver, made  necessary  by  the  tenant's 
neglect  to  care  for  and  gather  the  crop. 
Beckwith  v.  Carroll,  S6  Ala.  12. 


§  80.  Objections    to    Account    and  Pro- 
ceedings Thereon. 

Exceptions  to  the  report  of  a  special 
master  appointed  to  determine  the  fees 
of  a  receiver  and  his  counsel,  framed  pn 
the  theory  that  the  receiver  was  not  en- 
titled to  any  comp'ensation,  were  insuffi- 
cient to  present  a  contention  that  the 
receiver's  compensation  was  regulated 
by  Code,  §  4169,  fixing  the  commissions 
to  be  paid  to  trustees.  Campbell  v.  H. 
B.  Clafiin  Co.,  33  So.  275,  135  Ala.  527. 

§  81.  Settlement  of  Account. 

Creditors  «of  an  attachment  defendant 
filed  a  bill  attacking  the  attachment  for 
fraud,  and  a  receiver  was  appointed  to 
take  charge  of  l^e  goods  attached.  The 
complainants  appealed  from  decree  de- 
nying them  relief,  and  ordering  a  refer- 
ence to  ascertain  the  state  of  the  receiv- 
er's account  and  the  amount  due  the  at- 
tachment plaintiff's,  but  gave  only  a 
bond  for  costs.  The  referee  reported  the 
amount  in  the  receiver's  hands  to  be 
$17,000,  and  the  amount  due  such  plain- 
tiffs, for  whicl^  they  had  recovered  judg- 
ment, to  be  $23,000,  and  the,  report  was 
approved.  Held,  that  such  appeal  did 
not  prevent  the  court  from  terminating 
the  receivership,  and  directing  the  re- 
ceiver to  pay  the  money  to  such  judg- 
ment plaintiffs.  £x  parte  Hood,  107 
Ala.  620,  i8  So.  176,  178. 

Where  the  accounts  of  a  receiver  of  a 
corporation  were  referred  to  a  register, 
who  rendered  a  report  showing  a  bal- 
ance due  the  receiver,  but  with  no  find- 
ing as  to  who  was  liable  for  it,  the  chan- 
cellor, on  motion  of  the  receiver  to  con- 
firm the  report,  and  on  exceptions 
thereto  by  another  party,  had  no  juris- 
diction to  render  a  decree  placing  the 
liability  for  such  balance  on  the  com- 
plainants, who  had  asked  for  the  ap- 
pointment of  a  receiver,  without  a  mo- 
tion therefor,  nor  opportunity  for  them 
to  be  heard.  Wills  Valley  Min.  &  Mfg. 
Co.  V.  Galloway,  35  So.  850,  139  Ala.  276. 

VIII.   FOREIGN    AND    ANCILLARY 
RECEIVERSHIPS. 

§  8A.  Actions  by  or  against  Foreign  Re- 
ceivers. 

Capacity  to  Sue. — The  receiver  of  a 
corporation  appointed    in    a    foreign  ju- 
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risdiction  will  be  allowed  to  sue  to  fore- 
close a  mortgage  given  to  the  company 
on  land  in  Alabama  where  no  creditor 
of  the  corporation  asserts  any  rights, 
and  ample  opportunity  has  been  afforded 
for  that  purpose,  and  only  the  parties 
litigant  are  interested.  Boulware  v.  Da- 
vis, 90  Ala.  207,  8  So.  84,  cited  in  note 
in  4  L.  R.  A.,  N.  S.,  825,  citing  Hierony- 
mous  Bros,  v,  China  Mut.  Ins.  Co.,  6 
Ala.   App.   97,  60  So.  452. 

Proceedings  and  Rdief.  —  An  action 
was  brought  by  the  receiver  of  a  foreign 
corporation  appointed  by  a  foreign 
court  to  obtain  control  of  the  assets  of 
the  corporation  in  Alabama  and  to  en- 
join the  enforcement  of  certain  judg- 
ments alleged  to  have  been  fraudulently 
obtained  by  citizens  of  Alabama.  Held, 
that  a  temporary  injunction  was  prop- 
erly refused,  the  judgment  creditors 
having  denied  the  allegations  of  fraud 
in  their  answers,  and  given  a  refunding 
bond,  under  Code,  §  9531.  Rogers  v. 
Haines,  96  Ala.  586,  11  So.  651. 

A  bill  by  a  receiver  of  a  foreign  cor- 
poration, appointed  in  another  state  to 
collect  or  protect  the  assets  in  Alabama, 
must  aver  that  the  officers  of  the  corpo- 
ration, at  and  prior  to  the  time  of  filing 
the  ^  bill,  either  negligently  or  willfully, 
or  in  obedience  to  a  court  having  juris- 
diction of  their  persons,  refused  to  pro- 
tect the  corporate  assets  in  Aiabama.  it 
not  appearing  that  the  corporation  had 
been  dissolved,  or  otherwise  incapaci- 
tated from  bringing  the  suit;  and  an 
amendment  to  a  bill  which  omitted  such 
allegation,  averring  merely  that  the  offi- 
cers refused  to  do  so  at  the  time  of  fil- 
ing the  amendment,  •  is  insufficient. 
Rogers  v.  Haines,  103  Ala.  198,  15  So. 
606. 

IX.    LIABILITIES    ON    BONDS    OR 
UNDERTAKINGS. 

§  8S.  Breach  or  FulfiUment  of  Condition. 

Code  1896,  §  801,  provides  that  when 
application  is  made  for  the  appointment 
of  a  receiver  the  chancellor  or  register 
must,  before  making  the  appointment, 
require  complainant  to  enter  into  a 
bond  to  pay  all  damages  sustained  by 
the  appointment  if  the  appointment  is 
vacated.  Section  802  provides  that  any 
person  damaged  by   the  appointment  of 


a  receiver  if  such  appointment  is  vacated 
may  recover  by  suit  on  the  bond.  Held, 
that  a  final  decree  on  the  merits,  dis- 
missing plaintiffs  bill,  without  more,  in 
a  cause  in  which  a  receiver  was  ap- 
pointed, does  not  operate  to  vacate  the 
appointment  of  the  receiver,  within  the 
meaning  of  the  statute,  and  hence  there 
is  in  such  case  no  breach  of  the  bond. 
Pagett  V,  Brooks,  37  So.  263,  140  Ala. 
257. 

The  purpose  of  the  provision  of  Code 
1896,  §§  801,  802,  requiring  a  bond  on 
the  appointment  of  a  receiver,  with  con- 
dition to  pay  all  damages  sustained  by 
the  appointment  if  it  is  vacated,  is  to  af- 
ford indemnity  to  those  who  suffer  dam- 
age by  reason  of  the  improvident  ap- 
pointment of  the  receiver  and  avail 
themselves  of  the  opportunity  afforded 
by  the  statutes  to  have  the  appointment 
vacated.  Pagett  v.  Brooks,  37  So.  263, 
140  Ala.  257. 

§  84.  Actions. 

Complainant  in  a  bill  for  a  receiver 
being  compelled  to  give  a  bond  condi- 
tioned that,  if  the  appointment  be  va- 
cated, he  will  pay  all  damages  sus- 
tained by  any  one  by  the  appointment, 
persons  damaged  have  a  right  of  action 
on  the  bond,  regardless  of  whom  the 
costs  in  the  chancery  suit  vacating  the 
appointment  are  taxed  against.  Sulli- 
van Timber  Co.  v.  Black,  48  So.  870,  159 
Ala.   570. 

X.      WRONGFUL   RECEIVERSHIPS. 

§  85.  Nature  and   Gronnds  of  Liability. 

A  party  at  whose  instance  a  receiver 
is  wrongfully  appointed  must  bear  the 
expense  thereof.  Wills  Valley  Min.  8i 
Mfg.  Co.  V.  Galloway,  47  So.  141,  155 
Ala.  628. 

Though  the  chancellor  has  no  right 
to  confirm  unauthorized  payments  by  a 
receiver  of  debts  of  the  company,  his 
confirmation  thereof  worked  no  injury 
to  parties  to  a  suit  contesting  the  receiv- 
ership, where  the  company  was  solvent, 
and  neither  the  justice  nor  the  amount 
of  the  debts  was  disputed.  Sullivan 
Timber  Co.  v.  Black,  48  So.  870,  15*  Ala. 
570. 

§  86.  Actions. 

As  to  nature  and  grounds  of  liability, 
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it  ante,  "Nature  and   Grounds  of  Lia- 

Recovery  of  Damages  From  Wrong- 
il  Appointment — The  amount  of  dam- 
jes  suffered   by   the   wrongful   appoint- 


ment of  a  receiver  can  not  be  determined 
in  a  suit  vacating  his  appointment,  nor 
in  any  suit  in  the  chancery  court.  Sul- 
livan Timber  Co.  v.  Black,  4»  So.  870, 
159^  Ala.  570. 


RECEIVING  STOLEN   GOODS. 

§  1.  Nature  and  Elements  in  General. 

§  2.  Property    and    Stealing  Tl.ereof. 

§  3.  Knowledge  of  Theft  and  Intent. 

§  4.  Receipt,  Possession,  and  Concealment  of  P;"operty. 

§  5.  Indicment  or  Information. 

§  5  (1)  Requisites  and  Sufficiency  in  General. 

§  5  (2)  Knowledge  and  Intent. 

§  5  (3)  Description  of  Thief  or  Person  from  Whom  Received. 

§  5  (4)  Allegations  as  to  Theft. 

§  5  (5)  Description,  Value,  Ownership,  or  Possession  of  Property. 

§  5  (6)  Issues,  Proof,  and  Variance. 
§  6.  Evidence. 

§  6  (1)   Presumptions  and  Burden  of  Proof. 

§  6  (2)  Admissibility. 

§  6  (3)  Weight  and  Sufficiency  in  General. 

§  6  (4)  Knowledge  of  Theft  and  Intent. 
§  7.  Trial  and  Review. 

§  7  (1)  Questions  for  Jury. 

§  7  (2)  Instructions. 

§  7  (3)  Verdict. 

§  7  (4)  Review. 
§  8.  Sentence  and  Punishment. 

Cross  References. 

ee  the  titles  BURGLARY;    CRIMLVAL  LAW;    INDICTMENT  AND  INFOR- 
TION;  LARCENY. 


Nature  and  EUements  in  GeneraL 

ic  post,  "Property  and  Stealing 
reof,"  §  2;  "Knowledge  of  Theft  and 
nt/'  §  3;  "Receipt,  Possession,  and 
cealnrent  of   Property,"  §  4. 

le  elements  of  the  crime  of  receiving 
»  property  are  that  the  property  was 
:n  and  that  defendant,  knowing  such 
and  not  intending  to  restore  it  to 
owner,  bought,  received,  and  con- 
^d,  or  aided  another  in  concealing 
Boyd  V.    State,  43  So.  204,   150    Ala. 

>  establish  the  crime  of  receiving 
n  property  as  defined  by  Code  1907, 


§  7329,  it  must  appear  that  the  property 
was  stolen;  that  the  defendant  bought, 
received,  or  concealed  it,  or  aided  in  so 
doing;  that  he.  knew  at  the  time  it  was 
stolen;  and  that  he  had  no  intention  of 
returning  it  to  the  owner.  Fulton  v. 
State,  8  Ala.  App.  257,  62  So.  959. 

A  statute  making  the  prohibition  to 
*'buy,  receive,  conceal,  or  aid  in  the  con- 
cealment of  stolen  goods,  creates  four 
distinct  offenses.  State  v.  Murphy,  6  Ala. 
845. 

If  defendant  aided  in  receiving  or  con- 
cealing property,  knowing  it  to  have 
been  stolen,  without  intending  to  restore 
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it  lo  the  owner,  he  is  guilty  of 

ing  Stolen  property.     Oddo  v.   State,   44 

So.  646,  152  Ala.  SI. 

Act  Oct.  7,  1884  (Sess.  Acts,  p.  18), 
pfescnbing  ■  certain  pnniahment  for 
"bone  stealing,"  doea  not  repeal  Co^le, 
§  J178,  providing  for  the  punishment  of 
any  person  who  conceals  or  aids  in  the 
concealment  of  personal  property,  know- 
ing the  same  to  have  been  stolen.  Tur- 
ner V.  Sute,  40  Ala.  21. 
§  a.  Property  ind  Stealing  Thereof. 

See  ante,  "Nature  and  Elements  in 
General,"  §  1. 

To  constitute  the  offense  of  receiving 
stolen  goods,  the  goods  must  first  have 
been  stolen.  Sanders  v.  State,  6S  So.  41T, 
167  Ala.  84. 

Under  Code.  |  3178,  providing  that 
any  person  who  conceals  or  aids  in  the 
concealment  of  any  personal  property, 
knowing  it  to  have  been  stolen,  shall  be, 
on  conviction,  imprisoned,  etc.,  a  con- 
viction may  be  had  for  concealing  a 
horse  or  other  animal  specified  in  sec- 
tion 3I8S,  knowing  the  same  to  have  been 
stolen.     Turner  v.  Sute,  40  Ala.  21. 

For  concealing,  or  aiding  to  conceal, 
a  stolen  horse,  or  other  animal  specified 
in  section  31B2  of  the  Code,  knowing  it 
10  have  been  stolen,  a  conviction  may  be 
had  under  section  3178;  but,  for  buying 
or  receiving  such  stolen  animal,  knowing 
it  to  have  been  stolen,  a  conviction  can 
only  be  had  under  section  3182.  Turner 
V.  State,  40  Ala.  21. 
§  3.  Knowledge  of  Theft  and  Intent 

See  ante,  "Nature  and  Elements  in 
General,"  §  1;  post,  "Knowledge  and  In- 
lent,"  §  5  (2);  "Allegations  as  to  Theft," 
5  5  (4):  "Instructions."  %  7  (2). 

Defendant,  charged  in  the  alternative 
with  receiving,  concealing,  or  aiding  in 
concealing  property  knowing  that  it  was 
stolen,  and  not  having  the  intent  to  re- 
turn it  to  the  owner,  may  be  convicted 
if  it  was  stolen,  and  he  concealed  or 
aided  in  concealing  it  knowing  it  to  have 
been  stolen,  though  when  he  received  it 
he  did  not  know  it  had  been  stolen. 
Rowland  v.  State,  37  So.  24S.  140  Ala. 
ui. 

Though  defendant,  when  : 
niture  came  into  his  possessii 
know    it   had   been    stolen,   an 


itoler 


fur- 


take  &ny  part  in  receiving  it, 
disposed  of  it,  he  did  so  ini 
conceal  it,  knowing  it  to 
stolen,  and  not  intending  to  r 
the  owner,  he  was  guilty  o 
stolen  property.  Oddo  v.  St 
646,  152  Ala.  51. 
§  4.  Receipt,  Possession,  an 
ment  of  Property. 

In  order  to  sustain  a  con 
receivii^  stolen  property,  th( 
must  be  shown  to  have  had  c 
the  property.  Booker  v.  St: 
56,  151  Ala.  97. 

On   trial  for  receiving  stol< 
charge  that  defendant  might 
offense    without    seeing    the 
correct.     Huggins  f.  State.    4 

On  the  trial  of  an  indictnie 
ing  or  receiving  stolen  proper 
that  "although  the  defendant 
concealed  or  aided  in  the  < 
of  the  property,  knowing  it  ti 
stolen,  the  jury  can  not  find 
as  charged  in  the  indictmen 
erly  refused.  Huggins  v.  St 
393. 


§  B.  Indictment  c 
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See  post,  "Knowledge  and 
5  (2):  "Description  of  Thief 
from  Whom  Received,"  §  5 
gallons  as  to  Theft."  g  5  <4) 
tion.  Value,  and  Ownership, 
sion  of  Property."  §  5  (; 
Proof,  and   Variance,"  §   5    (6 

Concealing,    or    aiding     to 
stolen  horse  or  mare,  knowin 
to  have  been  stolen;  and  bu} 
ceiving,   a   stolen    horse    or   n. 
ing    the   same    to   have   been 
ing  offenses  which,  though    o 
character,  are   not   subject    to 
punishment,  can  not  be  charg 
lively    in    the    same     count. 
State,  34  Ala.  213. 

§  S   (S)  Knowledge  and  Inter 

See    ante.   "Knowledge    of 
Intent,"  §  3;  post,  "Knowlcdi 
and  Intent,"  §  6  (4). 

An    indictment    alleging    th 
fendants  bought  or  received 
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"of  the  value  of  one  hundred  dollars 
each,  the  personal  property  of  W.,  which 
said  horses  had  before  then  been  felo- 
niously taken  and  carried  away,  and 
they,  the  said  defendants,  well  knowing 
that  the  said  horses  had  been  feloniously 
taken  and  carried  away,"  shows  suffi- 
ciently a  knowledge  on  the  part  of  the 
defendants  of  the  larceny  at  the  time  of 
buying  or  receiving  the  horses.  Huggins 
V,  State,  41  Ala.  393. 

An  indictment  which  charges  that  the 
defendant  "did  buy,  receive,  conceal,  or 
aid  in  the  concealment  of,"  certain  per- 
sonal property  of  a  designated  value, 
and  belonging  to  a  certain  named  per- 
son, without  averring  that  the  defendant 
knew  the  property  described  was  stolen, 
and  had  not  the  intent  to  restore  it  to 
the  owner,  is  insufficient  to  charge  the 
offense  made  punishable  by  the  statute 
(Code,  §  5054),  and  will  not  support  a 
judgment  of  conviction.  Anderson  v. 
State,  30  So.  375,  130  Ala.  1^6. 

In  a  prosecution  under  Code,  §  3794, 
providing  for  the  punishment  of  any 
person  who  buys,  receives,  or  conceals 
any  personal  property,  knowing  it  to 
have  been  stolen,  and  not  having  the 
intent  to  restore  it  to  the  owner,  an 
indictment  is  insufficient  which  fails  to 
allege  the  "intent  not  to  restore  the  prop- 
erty," though  it  is  alleged  that  the  de- 
fendant "feloniously"  bought,  etc.,  prop- 
erty, knowing  it  to  have  been  stolen. 
Holt  V.  State,  86  Ala.  599,  5  So.  793. 

An  indictment  under  Rev.  Code,  § 
3710,  for  receiving  stolen  goods,  substi- 
tuting "not  knowing  the  intent  to  re- 
store" in  lieu  of  "not  having,"  etc.,  is 
fatally  defective.  Sellers  v.  State,  49 
Ala.   357. 

An  allegation  that  stolen  goods  were 
feloniously  received  "with  intent  to  de- 
fraud the  owner,"  is  sufficient,  and  re- 
fers directly  to  the  individual  whose 
name  had  been  before  mentioned  as  the 
owner.     State  v.  Murphy,  6  Ala.  845. 

§  5  (3)   Description  of  Thief  or  Person 
from  Whom  Received. 

An  indictment  for  receiving  stolen 
goods  need  not  allege  the  name  of  the 
thief,  whether  known  or  unknown,  or 
whether  he  was  prosecuted  or  not.  State 
V.  Murphy,  6  Ala.  845. 


§  5  (4)  Allegations  as  to  Theft. 

An  indictment  or  information  for  re- 
ceiving stolen  property  need  not  allege 
the  time  and  place  of  the  theft.  State  v. 
Murphy,  0  Ala.  845. 

Where  a  statute  makes  it  an  offense 
to  "buy,  receive,  conceal  or  aid  in  the 
concealment  of"  stolen  goods,  etc.,  it 
prescribes  four  distinct  offences,  and  the 
disjunctive  "or"  applies  to  each  of  the 
three  verbs  which  precede,  as  well  as  to 
what  follows;  but  an  indictment  which 
employs  the  terms  "receive  and  conceal" 
in  characterizing  the  offence  is  good. 
State  V.  Murphy,  6  Ala.  845.* 

§  5  (5)   Description,  Value,  and  Owner- 
ship, or  PosseMion  of  Property. 

An  indictment  for  receiving  stolen 
money,  describing  it  as  "one  ten-dollar 
greenback  bill,  paper  currency,  lawful 
money  of  the  United  States,"  is  suffi- 
cient as  to  identify  and  value.  Rowland 
V.  State,  37  ^o.  245,  140  Ala.  142. 

In  an  indictment  charging  the  receiv- 
ing of  "sundry  pieces  of  silver  coin, 
made  current  by  law,  usage,  and  custom, 
etc.,  amounting  to  the  sum  of  $530.15," 
the  description  of  the  money  is  insuffi- 
cient for  uncertainty.  The  number  and 
denomination  of  the  coin  should  be 
stated.     State  v.  Murphy,  6  Ala.  845. 

An  indictment  which  alleges  that  de- 
fendant "did  receive,  conceal,  or  aid 
in  concealing  two  hundred  dollars  in  gold 
coin  of  the  United  States,  the  personal 
property  of  S.,  knowing  that  it  was 
stolen,  and  not  having  the  intent  to  re- 
store it  to  the  owner,"  is  bad  in  that  it 
fails  to  aver  the  number  and  denomina- 
tion of  the  coins,  or  some  of  them,  or 
that  they  were  to  the  grand  jury  un- 
known. Burney  v.  Stat.e,  87  Ala.  80,  6 
So.  391. 

§  5  (6)  Issues,  Proof,  and  Variance. 

On  a  trial  for  receiving  stolen  goods, 
the  state  need  not  prove  the  exact  time 
when,  or  place  where,  the  goods  were 
stolen,  or  identify  the  thief  Hester  v. 
State,  103  Ala.  83,   16   So.  857. 

Under  an  indictment  for  buying  or  re- 
ceiving stolen  property  (Code,  §§  3178, 
3182;  Revised  Code,  §  3710),  a  convic- 
tion can  not  be  had  on  proof  of  conceal- 
ing, or  aiding  in  the  concealment  of  the 
property.     Huggins  v.  State,  41  Ala.  393. 
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§  6.  Evidence. 

§  6   (1)    Presumptions    and    Burden    of 
Proof. 

Possession  of  goods  recently  stolen 
imposes  upon  the  possessor  the  burden 
of  explaining  how  he  came  into  posses- 
sion, and,  if  he  fails  to  make  a  reason- 
able explanation,,  will  justify  a  convic- 
tion for  receiving  stolen  goods.  Fulton 
V    State,  8  Ala.  App.  257,  62  So.  95«. 

The  false  denial  by  a  receiver  of  stolen 
goods  that  he  bought  or  received  them 
■  is  presumptive  evidence  of  his  guilty 
knowledge,  ^unless  the  denial  resulted 
from  a  misunderstanding  or  from  fear. 
Fulton  V.  State,  8  Ala.  App.  257,  62  So. 
959. 

In  a  prosecution  for  receiving  stolen 
property,  the  burden  is  on  the  state  to 
prove  the  stealing  of  the  property,  and 
the  recent  possession  of  stolen  property 
casts  on  defendant  the  burden  of  ex- 
plaining his  possession,  and  a  presump- 
tion of  guilt  arises  from  failure  to  ex- 
plain, which  will  support  a  conviction. 
Boyd  V.  State,  1'50  Ala.  101,  43  So.  204. 

As  under  Code  1896,  §  5064,  making  it 
an  offense  to  receive  or  conceal  stolen 
goods,  the  offender  must  be  punished  as 
it  he  had  stolen  k,  proof  of  value  is 
necessary  to  conviction,  in  order  to  de- 
termine whether  the  punishment  should 
be  that  prescnbed  for  petit  larceny  or 
grand  larceny.  Booker  v.  State,  44  So. 
66,  151  Ala.  97. 

§  6  (S)  Admissibility. 

On  a  trial  under  an  indictment  for  re- 
ceiving stolen  property,  the  owner  of  the 
property  may  state  what  its  value  was 
to  him,  since  that  is  a  fact  tending,  how- 
ever slightly,  to  show  its  real  value. 
Cohen  v.  State,  50  Ala.   108. 

On  a  trial  for  receiving  stolen  goods, 
it  is  not  error  to  permit  a  witness  to 
testify  that  he  saw  the  goods  in  defend- 
ant's possession,  and  knew  them  by  cer- 
tain marks.  Hester  v.  State,  103  Ala. 
83,  15  So.  857. 

In  a  prosecution  for  receiving  a  stolen 
cow,  there  was  evidence  that  defend- 
ant sold  the  cow  about  a  year  after  she 
was  stolen;  that,  three  weeks  before  he 
sold  her,  he  was  notified  by  several  of- 
ficers that  she  had  been  stolen  by  one 
M.,   from  whom  defendant  obtained  her, 


and  that  he  should  not  dispose  of  her. 
Held,  that  it  was  not  error  to  permit 
M.  to  testify  that,  a  few  days  before  de- 
fendant sold  the  cow,  the  witness  told 
him  to  sell  her,  as  the  witness  needed 
the  money,  as,  though  witness  was  an 
accomplice,  there  was  evidence  to  cor- 
roborate him.  Jefferson  v.  State,  110 
Ala.   99,   20   So.   434. 

In  a  prosecution  for  concealing  stoloi 
property,  it  was  proper  for  the  state  to 
show  by  one  participating  in  the  larceny 
that  he  delivered  the  property  to  defend- 
ant. Oddo  V,  State,  44  So.  646,  152 
Ala.  61. 

On  a  trial  under  an  indictment  charg- 
ing the  defendant  with  having  received 
a  pair  of  shoes  knowing  them  to  have 
been  stolen,  and  without  the  intent  to 
return  them  to  the  owner,  testimony  by 
a  member  of  the  firm  named  as  the 
owner  of  the  shoes,  that  the  shoes  which 
had  been  stolen  were  of  *'a  pattern  of 
the  shoes  his  firm  sold,"  is  admissible 
evidence,  in  connection  with  other  tes- 
timony, as  tending  to  show  ownership 
of  the  shoes  as  laid  in  the  indictment. 
Gibbs  V.  State,  30  So.  3^,  130  Ala.  101. 

The  question,  asked  a  witness  on  a 
prosecution  for  receiving  a  stolen  $10 
bill,  if  he  saw  a  'boy  give  defendant  a  bill 
of  money,  calls  for  a  fact  which  is  rel- 
evant and  pertinent.  Rowland  v.  State, 
37  So.  245,  140  Ala.  142. 

In  a  prosecution  for  receiving  stolen 
property    taken    from    a     railroad    car, 

where  it  was  contended  that  agents  of 
the  railroad  company  consented  to  the 
taking,  evidence  as  to  the  authority 
given  such  agents  was  admissible.  Boyd 
V,  State,  150  Ala.  101,  43  So.  204. 

In  a  prosecution  for  receiving  stolen 
goods,  it  was  error  to  require  a  witness 
to  testify  as  to  other  goods  found  in  ac- 
cused's store  which  the  evidence  did  not 
tend  to  show  were  stolen.  Piano  v. 
State,  49  So.  803,  161  Ala.  88. 

§  6  (8)  Weight  and  Sufficiency  in  Gen- 
eral. 

In  a  prosecution  for  receiving  stolen 
property,  that  the  act  was  done  clandes- 
tinely, or  that  an  effort  was  made  to 
conceal  the  property  or  prevent  the 
owner  from  discovering  it,  shows  a  fe- 
lonious intent;   and   want  of  consent   by 
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the  owner  must  be  shown  by  direct  evi- 
dence. Boyd  v.  State,  150  Ala.  101,  43 
So.  204. 

The  fact  that  a  pnrchaae  of  stolen 
goods  was  made  openiy  in  the  presence 
of  others,  and  not  secreUy,  is  not  con- 
clusive that  the  defendant  did  not  know 
they  had  been  stolen.  Fulton  v.  State, 
8  Ala.  App.  »57,  62  So.  9M. 

In  a  prosecatioii  for  receiTiag  a  bale 
of  cotton,  knowing  it  to  have  been  stolen, 
evidence  that  a  bale  of  cotton  had  been 
taken  from  a  ginhouse  without  the  con- 
sent of  the  custodian  for  the  owner*  that 
a  bale  bearing  the  same  marks  had  been 
hauled  from  the  direction  of  the  gin  by 
defendant  and  a  companion  toward  a 
warehouse,  and  placed  therein  by  defend- 
ant's companion,  who  took  a  receipt  in 
his  name  for  it,  and  that  defendant  agrain 
joined  his  companion  as  he  drove  from 
the  warehouse,  where  the  cotton  had 
been  deposited,  while  circumstantial  in 
character,  was  nevertheless  snfficient  to 
establish  the  corpus  deticti.  James  v. 
State,  8  Ala.  App.  255,  62  So.  897. 

In  a  prosecution  for  receiving  meat 
stolen  from  a  railway  car,  evidence  held 
to  warrant  findings  that  it  was  placed 
there  by  the  consignor,  that  the  meat 
stolen  was  over  the  value  of  $25,  and 
defendant  purchased  it,  knowing  it  was 
stolen.  Bell  v.  State,  2  Ala.  App.  150, 
56   So.   842. 

§  6  (4)  Knowledge  of  Theft  and  Intent. 

See  ante,  "Knowledge  of  Theft  and  In- 
tent," S  3;  "Knowledge  and  Intent,"  § 
5  (2). 

Guilty  knowledge  by  a  purchaser  of 
stolen  goods  may  be  inferred  from  the 
fact  that  they  were  purchased  for  very 
much  less  than  their  real  value.  Ptrlton 
V.  State,  8  Ala.  App.  257,  62  So.  959. 

Where  a  man  engaged  in  trade  is  found 
in  possession  of  stolen  goods  ijnder  sus- 
picious circumstances,  and  declares  that 
he  know%  or  has  the  means  of  ascertain- 
ing, the  person  from  whom  he  received 
them,  out  of  the  ordinary  course  of  busi- 
ness, his  failure  to  take  any  steps  to 
point  out  such  person  is  a  fact  from 
which  tiie  jury  may  draw  the  inference 
of  guilt  Adams  v.  State,  52  Ala.  379, 
cited  in  note  in  22  L.  R.  A.,  N.  S.,  834. 

That  a  party  received  stolen  goods  un- 
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der  circiitaistances  whicli  would  indoce  a 
man  of  ordinary  observation  to  believe 
they  had  been  stolen,  and  also  concealed 
them,  is  evidence  sufficient  to  show  guilty 
knowledge.  Collins  v.  State,  S3  Ala.  434, 
cited  in  note  in  22  L.  R.  A.,  N.  S.,  833. 

§  7.  Trial  and  Review. 

§  7  (1)  Questions  lor  Jury. 

It  is  a  question  for  die  jury,  whether 
the  denial  of  receiviog  stolen  goods  was 
made  as  a  result  of  a  misunderstanding 
or  from  fear.  Fulton  v.  State,  8  Ala.  App. 
257,   62    So.   959. 

Evidence  held  snffident  to  take  to  the 
jury  the  question  whether  tihe  defendant 
knew,  when  he  bought  a  diamond  stud, 
that  it  had  been  stolen.  Fulton  v.  State, 
8  Ala.  App.  257,  62  So.  959. 

On  a  trial  under  aa  indictment  charg- 
ing the  defendant  with  receiving  property 
knowing  it  to  have  been  stolen*  and  with- 
.out  the  intent  to  restore  it  to  the  owner, 
the  general  affirmative  charge  requested 
by  the  defendant  is  properly  refused, 
when  there  is  sufficient .  evidence  adduced 
from  which  the  jury  might  infer  the  own- 
ership of  the  property  to  be  in  the  party 
laid  in  the  indictment,  and  a  guilty  knowl- 
edge on  the  part  of  the  defendant.  Gibbs 
v..  State,  30  So.  393,  130  Ala.  101. 

§  7  (8)    Instructions. 

In  a  prosecution  for  concealing  stolen 
property,  an  instmction  undertaking  to 
state  what  constituted  the  ofiFense,  but 
omitting  the  constituent  element  of  the 
offense,  viz.,  absence  of  intent  to  restore 
the  property  to  the  owner,  was  erro- 
neous. Oddo  V,  State,  44  So.  046,  152 
Ala.  61. 

Where  defendant  testified  that  he  did 
not  know  whose  goods  they  were,  nor 
the  person  from  whom  he  bought  them, 
and  that  defendant  supposed  he  was  go- 
ing under  a  fictitious  name,  a  request  to 
charge  thai  if  the  jury  believe  the  de- 
fendant's account  of  the  transaction  is  the 
correct  one,  th6n  they  must  acquit,  was 
properly  refused.  Hester  v.  State,  103 
Ala.  83,  15  So.  857,  cited  in  note  in  28 

Lt,    K.    A,.,    jN.    v^.,    833. 

An  instruction,  on  a  trial  for  receiving 
stolen  property,  that  if  defendant  bought 
the  property  from  a  third  person,  not 
knowing  where  the  latter  got  it,  he  was 
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not  guilty,  wu  properly  refuied,  because 
defendant,  though  not  knowing  where  the 
third  person  got  the  property,  might 
know  that  it  was  stolen.  Mosa  v.  State 
(Ala.),  39  So.  830. 

An  instruction,  on  a  trial  for  bnrgUty 
and  receiving  stolen  property,  that  if  de- 
fendant purchased  the  property  from  his 
codefendant,  and  did  not  know  that  it 
was  stolen,  he  should  be  acquitted,  was 
properly  refused,  because  ignoring  the 
charge  of  burglary.  Moss  v.  State  (All), 
39   So.  S30. 

In  a  prosecution  for  receiving  stolen 
meat^  it  is  imnuterial  whether  accused 
knew  the  exact  (dace  from  which  it  was 
Btolen;  and  hence  a  requested  charge 
that  he  did  not  know  that  it  was  stolen 
from  a  railway  car  was  properly  refused. 
Bell  V.  State,  3  Ala.  App.  ISO,  Sfl  So.  842. 

An  instruction,  on  a  trial  for  burglary, 
larceny,  and  receiving  stolen  piupeity, 
that  if  the  jury  believe  the  evidence  they 
must  find  defendant  not  guilty  under  the 
count  charging  the  offense  of  receiving 
stolen  property  was  properly  refused,  be- 
cause bad  in  form.  Moss  v.  State  (Ala.), 
3«  So.  830. 

A  request  to  charge  that  the  fact  Aat 
accused  had  in  his  possession  a  portion 
of  the  money  sUeged  to  have  been  the 
property  of  the  prosecuting  witness  raised 
no  presumption  that  he  received  it,  know- 
ing it  to  have  been  stolen,  was  properly 
refused,  as  tending  to  mislead  the  jury 
on  the  law  that  a  presumption  of  guilt 
reals  on  one  in  whose  possession  recently 
stolen  property  is  found.  Martin  v.  State, 
104  Ala.  71,  IS  So.  82. 

In  a  prosectition  for  receiving  stolen 
property,  die  burden  is  on  the  state  to 
prove,  by  evidence,  beyond  a  reasonable 
dcmbt,  that  the  property  alleged  to  have 
been  stolen  was  taken  without  the  con- 
sent of  the  owner;  and  so  a  charge, 
merely  telling  the  jury  that  the  burden 
was  on  the  state  to  prove  that  the  prop- 
erty was  taken  without  the  consent  of  the 
owner,  was  misleading,  and  was  properly 
refused.  Bell  v.  Stale,  2  Ala.  App.  150, 
M  So.  842. 
S  r  (S)  Verdict. 

See  post,  "Sentence  and  Punishment." 
!8. 

Under  an  indictment   charging  the   de- 


fendant, in  two  separate  coui 
ceny  and  with  receiving  siol 
verdict  of  "guilty  ks  charged  i 
count  of  the  indictment,  tc 
ceiving  stolen  goods  knowing 
stolen,"  is  a  general  verdic 
cient  to  support  a  conviclio 
second  count.  Oxford  v.  Si 
416. 

A  verdict  finding  accused 
ceiving  stolen  property  of  1 
less  than  $5  and  fixing  the  p' 
months'  bard  labor  for 
though  irregular,  because  fix 
alty,  is  sufficient  to  support 
as  the  part  fixing  the  punishi 
treated  as  surplusage.  Mo 
(Ab,),  39  So.  830. 

Under  Cr.  Code  1896,  {  i 
the  offense  of  receiving  sto] 
punishable  in  the  same  mai 
ceny,  and  5  SOSO,  pro vi din 
convicted  of  petit  larceny  "] 
prisoned  in  the  county  jail  i 
to  hard  labor  for  the  county  : 
than  IS  months,  and  may  a 
not  more  than  $500,  at  the 
the  jury,"  a  jury  finding  oi 
receiving  stolen  property  of 
less  than  $S  has  no  authoril 
term  of  imprisonment  or  ha 
the  county;  its  discretion  rel 
matter  of  adding  a  fine.  M 
(Ala.),  39  So.  830. 
5  7  (i)  Review. 

Where,  on  a  trial  for  burgl 
and  receiving  stolen  proper' 
found  accused  guilty  of  rec< 
property,  the  refusal  to  give 
relating  to  the  other  off  en 
will  not  be  considered  on  a[ 
V.  Sute  (Ala.).  39  So.  830. 
§  •.  Sentence  and  Punishmen 

See  ante,  "Verdict,"  S  7  (3> 

Under  a  conviction  for  reci 
goods,  if  the  value  of  the  \ 
sessed  by  the  jury  at  $100, 
ment  must  be  by  imprisoni 
county  jail  or  hard  labor  foi 
and  can  not  exceed  12  m 
Code,  §§3708.  3TI0).  If  it  < 
the  offense  is  a  felony,  and  p 
imprisonment  in  the  penitent 
r.   State,   SO   Ala.   108, 

Construing   sections    3178  ~ 
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Code  together,  a  conviction  may  be 
!  under  the  former  section  for  conceal- 
,  or  aiding  to  conceal,  a  horse,  mare, 
other  animal  specified  in  the  latter 
tion,  knowing  the  same  to  have  been 
leu,— the  intent  to  injure  or  defraud 
tg  found;  but  a  conviction  for  buying 
receiving  a  stolen  horse,  mare,  &c., 
wing  the  same   to  have  been   stolen, 


can  only  be  had  under  the  latter  section. 
The  punishment  of  the  former  offense,  as 
prescribed  by  §  3178,  is  imprison- 
ment in  the  penitentiary  for  not  less  than 
two,  nor  more  than  five  years;  of  the  lat- 
ter, as  prescribed  by  §  3182,  imprisonment 
in  the  penitentiary,  for  not  less  than 
three,  nor  more  than  seven  years.  Bar- 
ber V,  State,  34  Ala.  213. 


Recent  Potsession  of  Stolen  Property. 

Wit  titles  BURGLARY;  LARCENY;  RECEIVING  STOLEN  GOODS;  ROB- 
BERY. 

Reception  of  Evidence. 

the  titles  CRIMINAL  LAW;  EQUITY;  HOMICIDE;  JUSTICES  OF  THE 

PEACE;  TRIAL. 

Reception  of  Verdict. 

See  the  titles  CRIMINAL  LAW;  TRIAL. 

Recess. 

See  the  titles  COURTS;  CRIMINAL  LAW;  TRIAL. 

Recq>rocal   G>ntracts. 

See  the  titles  CONTRACTS;  SPECIFIC  PERFORMANCE. 

Recitak. 

to  the  operation  and  effect  of  recitals  in  particular  instruments,  such  as  appeal 
i,  bail  bonds,  contracts,  deeds,  indictment,  injunction  bonds,  judgment,  plead- 
wills,  etc.,  see  the  appropriate  titles  throughout  this  work. 


Recklessness. 

See  the  titles  CARRIERS;  DAMAGES;  NEGLIGENCE. 


RECOGNIZANCES. 

§  1.  Nature  and  Essentials. 

§  2.  Requisites  and  Validity. 

§  3.  Construction  and  Operation. 

§  4.  Breach  or  Fulfillment  of  Ojndition. 

§  5.  Proceedings  for  Fixing  Liability  or  Forfeiture. 

.  §  6.  Relief  from  Liability  or  Forfeiture. 

§  7.  Entry  of  Judgment  on  Default  or  Forfeiture. 

§  8.  Scire  Facias  and  Action  Thereunder. 

Cross  References, 

See  the  titles  APPEAL  AND  ERROR;  BAIL;  COSTS;  ESCAPE;  HABEAS 
CORPUS;  SCIRE  FACIAS;  WITNESSES. 

As  to  recognizance  in  bastardy  proceedings,  see  the  title  BASTARDS.  As  to 
estoppel  by  recitals  to  set  up  compulsion,  see  the  title  ESTOPPEL. 


§  1.  Nature  and  Essentials. 

"A  recognizance  is  an  obligation  of 
record  entered  into  before  some  court 
of  record  or  magistrate,  duly  authorized, 
with  a  condition  to  do  a  particular  act. 
(Tidd's  P.  984.)"  Lloyd  v.  State,  Mi- 
nor 34. 

"The  recognizance  is  a  contract  be- 
tween the  cognizor,  on  the  one  part,  and 
the  State,  by  its  officers,  on  the  other. 
If  the  cognizor  breaks  the  contract,  by 
failing  to  perform  the  condition,  he  for- 
feits the  penalty."  Lloyd  v.  State,  Minor 
34. 

§  8.  Requisites  and  Validity. 

As  void  for  uncertainty,  see  the  title 
BAIL,  §  31. 

"A  recognizance  as  such,  does  not  de- 
rive its  efficacy  so  much  from  the  form 
of  its  execution,  as  from  the  occasion 
upon  which  it  was  taken,  the  object  of 
it  and  the  competency  of  the  tribunal  or 
officer  who  takes  the  acknowledgment  of 
the  recognizors."  Hall  v.  State,  9  Ala. 
827,  829. 

Acknowledgment    and    Attestati<m. — It 

is  not  indispensable  to  the  validity  of  a 
recognizance,  which  the  recognizor  has 
entered  into  before  some  court  or  officer 
authorized  to  take  his  acknowledgment, 
that  it  should  be  sealed  by  him.  Hall  v. 
State,   9   Ala.  827. 

A  statement  made  by  a  justice  of  the 
peace  preceding  a  recognizance,  which 
shows  the  manner  of  executing  it,  and 
who  are  the  recognizors,  is  equivalent  to 


a  formal  certificate  of  such  facts  at  its 
foot.     Badger  v.  State,  5  Ala.  21. 

Omission  of  Name  in  Body  of  Instru- 
ment— ^The  omission  of  a  party's  name 
in  the  body  of  a  recognizance  will  not 
make  it  inoperative  as  to  him  if  he  has 
regularly  acknowledged  it.  Hall  v.  State, 
9  Ala.  827. 

Where  a  recognizance  taken  before  a 
justice  of  the  peace  has  been  signed  and 
sealed  by  the  principal  and  his  surety,  its 
validity  is  not  affected  \>y  the  failure  to 
insert  the  name  of  the  latter  in  a  blank 
left  for  that  purpose  in  the  body  of  it. 
Badger  v.  State,  6  Ala.  21. 

Conditions  Not  Authorized  by  Statute. 
— A  recognizance  which  exceeds  the  stat- 
utory provisions  provided  therefor,  is 
void.  Whitted  v.  Governor,  6  Port.  835. 
But  only  to  the  extent  of  the  conditions 
exceeding  the  statute.  Howie  v.  State,  1 
Ala.  113. 

Superadded  words  of  a  condition,  be- 
yond what  are  authorized  by  statute,  will 
not  destroy  the  effect  of  a  recognizance; 
but  it  has  precisely  the  same  effect  as  if 
.sych  words  were  omitted.  Howie  v. 
State,   1   Ala.   113. 

Signature  and  Seal. — A  recognizance  to 
be  valid  need  not  be  signed  or  sealed  by 
the  recognizors,  it  being  an  obligation  of 
record  it  is  sufficient  when  signed  by  the 
officer  taking  it.  Howie  v.  State,  1  Ala. 
113. 

§  8.  Construction  and  Operation. 

As    Joint    or    Several     Obligations. — 

Where  the  recognizance  affirms  that  the 
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recognizors  severally  acknowledged  them- 
selves to  be  indebted  in  the  sum  of  five 
hundred  dollars,  it  very  satisfactorily 
shows,  that  they  ^ere  each  liable  to  a 
judgment  for  that  amount.  Browder  v. 
Sute,  9  Ala.  58,  61. 

When  the  parties  acknowledge  them- 
selves bound  in  the  sum  of  $500,  to  be 
levied  severally  and  individually  of  their 
goods,  etc.,  respectively,  this  is  a  joint 
and  several  recognizance,  and  not  the 
several  recognizance  of  each  of  the  par- 
ties for  that  sum.    Ellison  v.  State,  8  Ala. 

vrs. 

§  4.  Breach  or  Fulfillment  of  Condidon. 

Failure  to  Call  Sureties  to  Produce 
Principal. — Where  the  undertaking  of 
sureties  was  for  the  appearance  of  their 
principal  to  answer  the  charge  of  the 
State  against  him,  on  his  failing  to  ap- 
pear, the  recognizance  was  forfeited,  and 
it  was  not  necessary  to  call  the  sureties 
to  produce  their  principal.  State  v.  Hin- 
son,  4  Ala.  071. 

Defects  in  Indictment  as  Excusing 
Breach. — ^"The  recognizors  (except  the 
accused)  have  no  connection  with  the  in- 
dictment, and  the  question  of  regularity 
or  irregularity,  in  this  respect,  is  wholly 
disconnected  from  their  undertaking. 
They  bind  themselves  that  their  princi- 
pal shall  appear  and  answer  the  charge 
against  him,  and  if  he  fail  to  do  so,  the 
condition  of  their  bond  is  broken,  and 
they  become  liable  for  the  penalty." 
Tucker  v.  State,  20  Ala.  63,  65. 

Imprisonment  in  Another  State. — If  the 
performance  of  the  conditions  of  a  recog- 
nizance, possible  when  made,  become  im- 
possible by  the  act  of  God,  or  by  the  act 
of  the  obligee,  or  by  the  act  of  the  law, 
this  will  also  release  the  surety.  The 
confinement  of  the  principals  in  the  peni- 
tentiary of  another  state  is  not  one  of 
these  conditions.  The  confinement  by 
operation  of  law,  in  order  to  discharge 
a  surety,  must  be  a  law  of  the  state 
wherein  the  obligation  was  made  and  en- 
forceable.    Cain  V.  State,  55  Ala.  170. 

'  §  5.  Proceedings  for  Fixing  LUbiUty  or 
Forfeiture. 

Jurisdiction  and  Process^ — "The  law  re- 
quires recognizances  to  be  certified  to 
the  Circuit  Courts,  and  that  these  Courts 
shall  'award  process  for  levying,  as  well 


of  such  fines,  forfeitures  and  amercements 
as  shall  be  entreated,  etc.,  as  of  the  fines, 
forfeitures  and  amercements  which  shall 
be  taxed  and  set  there,  and  not  paid.' 
(Turner's  Digest,  Laws  Ala.  154,  s.  1.) 
The  Statutes  have  not  prescribed  any 
particular  form  of  process.  It  is  per- 
fectly competent  for  the  Circuit  Courts 
to  award  the  writ  of  scire  facias  or  any 
other  form  of  process,  which  would  give 
notice  to  the  defendant  to  appear  and 
show  why  there  should  not  be  final  judg- 
ment against  him."  Lloyd  v.  State,  Minor 
34,  35. 

Discontiniwncs  as  to  Part  of  Sureties. 

— "The  State  may  call  upon  such  of  the 
parties  as  its  prosecuting  officer  may  se- 
lect, to  show  cause,  and  allow  the  pro- 
ceedings to  be  silently  discontinued  as  to 
the  others."  Hall  v.  State,  0  Ala.  827, 
831.  See  post,  ''Scire  Facias  and  Action 
Thereunder,"  §  8. 

§  6.  Relief  from  Liability  or  Forfeiture. 

The  court  has  power  to  remit  a  for- 
feiture.    Hammons  v.  State,  59  Ala.  164. 

§  7.  Sntry  of  Judgment  on  Default  or 
Forfeiture. 

Recital  of  Recognisance. — It  is  unnec- 
essary to  recite  the  recognizance  in  the 
judgment  nisL  Therefore  a  misrecital  of 
the  recognizance  will  not  avoid  the  jtidg- 
ment.     Howie  v.  State,  1  Ala.  113. 

Amendment  of  MisrecitaL — A  judgment 
nisi  rendered  on  a  recognizance,  when  it 
does  not  conform  to  the  recognizance, 
may  be  amended  nunc  pro  tunc.  Gov- 
ernor V.  Knight,  8  Ala.  297. 

Amendment  after  Issuance  of  Scire  Fa- 
cias.— A  judgment  nisi  on  a  forfeited  re- 
cognizance may  be  amended  even  after  a 
scire  facias  has  been  issued  thereon,  and 
the  appropriate  judgment  may  be  entered 
nunc  pro  tunc.  Browder  v.  State,  9  Ala. 
58;  State  v.  Craig,  12  Ala.  363. 

Mode  of  Amendment  as  Annulling 
Judgments — A  judgment  nisi  on  a  for- 
feited recognizance  recited  that  the  rec- 
ognizance was  entered  into  on  "Tuesday, 
the  8th  day  of  the  term."  After  a  scire 
facias  was  issued  and  dismissed,  leave  was 
granted  on  the  solicitor's  motion  to 
amend  the  judgment  nisi,  nunc  pro  tunc. 
By  direction  of  the  court,  the  clerk  re- 
ferred to  the  judgment  nisi  of  the  pre- 
ceding term,  and   erased  therefrom   with 
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his  pen  tb.e  recital  as  to  the  date,  and 
interlined,  "Wednesday,  the  9th  day  of 
the  term."  Held,  that  while  there  should 
have  been  a  new  entry  referring  to  the 
original,  the  mode  of  amendment  did  not 
annul  the  first  judgment  in  toto.  State  v. 
Craig,  12  Ala.  363. 

Right  to  Tax  Fees  and  Costs.— Clay's 
Dig.  p.  236,  provides  for  certain  fees  of 
counselors,  etc.,  for  prosecuting  or  de- 
fending a  suit  in  a  county  court,  etc.,  and 
Id.  p.  575,  relative  to  county  taxes,  in 
f  94,  provides  that,  for  the  purpose 
of  providing  a  fund  to  defray  county 
expenses,  the  sum  of,  etc.,  shall  be  taxed 
in  the  bill  of  costs  on  all  suits  hereafter 
commenced,  etc,  and  paid  into  the  treas- 
ury, etc.  Held,  that  it  is  irregular  to  tax 
an  .attorney's  fee  and  the  connty  tax  on 
a  judgment  nisi  on  a  recognizance  in  a 
critninal  case,  when  the  judgment  is  after- 
wards, at  the  same  term,  set  aside  on 
condition  that  all  costs  shall  be  paid. 
Weissinger  v.   State,  11  Ala.  540. 

Necessity  to  Recite  Charge. — A  judg- 
ment nisi  should  recite  the  charge  to 
which  the  recognizor  is  called  to  answer, 
otherwise  it  is  fatally  defective,  Lindsay 
v:  State,  15  Ala.  43;  Hall  v.  Sute,  15  Ala. 
431.     See  the  titles  BAIL;  JUDGMENT. 

As  Process  Commencing  Suit — "The 
judgment  nisi  is  in  no  sense  of  the  term, 
process  commencing  a  suit,  but  ia  rather 
the  foundation  upon  which  a  suit  may 
afterwards  be  prosecuted  by  scire  facias." 
Weissinger  v.  State.  11  Ala.  540.  548. 
§  8.  Scire  Facias  and  Action  Thereunder. 

See  ante,  "Proceedings  for  Fixing  Lia- 
bility or  Forfeiture,"  §  5.  As  to  proceed- 
ings by  scire  facias  in  general,  see 
title  SCIRE   FACIAS. 

Nature  and  FoniL — A  scire  fa< 
brought  to  recover  the  forfeiture  on  a 
recognizance,  is  a  civil  proceeding.  Hatch 
V.  State.  40  Ala.  718;  Hunt  v.  State,  63 
AU.  196;  Feck  v.  State,  63  Ala.  201; 
Dover  V.  State,  45  Ala.  244. 

"The  remedy  is  not  by  criminal  pro- 
cess, but  for  the  specific  penalty,  for 
breach  of  the  contract."  Lloyd  v.  State, 
Minor  34,   3S. 

The  remedy  by  scire  faicias  upon  a 
recognizance  estreated  is  given  by  stat- 
ute, and  only  maintainable  on  the  sup- 
position that  the  liability  which   it  seeks 


redress  is  authorized  bj 
act  The  hypothesis  failing, 
ant  can  not  be  charged.  Wh 
■r,  6  Port.  335.  • 
scire  facias  is  the  prope 
recover  the  penalty  on  a  for 
nizance.     Lloyd  v.  State,  Mi 

"The  scire  facias  is  regard) 
notice  to  the  parties  to  the  i 
to  show  cause  why  they  sb 
subjected  to  the  payment  of 
Hall  V.  State,  9  Ala.  827,  s: 

A  scire  facias  on  a  forfeit 
ance  is  a  mere  notice  to  th 
to  show  cause  why  the  jv 
should  not  be  made  final.  I 
15   Ala.   431. 

A  scire  facias  on  judgment 
either  joint  or  several.  Ho 
I  Ala.  113. 

Same— Following  Code. — A 
on  a  recognizance  f  olio  win  f 
dent  of  the  Code  is  suflici< 
V.   State,   3S   Ala.   430. 

In  proceedings  on  a  fori 
nizance,  it  is  not  necessary 
tice,  or  scire  facias,  should 
or  literal  conformity  with  th 
in  I  T04  of  the  penal  Cc 
fact  that  it  is  directed  to  "a 
of  the  State,"  commanding  1 
the  defendants,  instead  of  b 
to  the  defendants  themselv 
render  it  invalid  or  insuflicie 
Slate.  40  Ala.  709. 

Tinle  of  Issuance  of  Writ^ 
of  the  clerk  to  issue  a  scii 
mediately  after  forfeiture  a 
nisi,  can  not  prejudice  the  S 
be  issued  though  a  term  ha 
State  V.   Craig.   12   Ala.   363, 

Service  and  Retnm  of  V 
third  section  of  the  statute 
Dig.  p.  122),  personal  servi> 
facias  issued  on  a  rccogui 
quired  to  enable  the  state 
Hayter  v.  State.  7  Port.  156 

"The  23th  section  of  the  e 
of  the  act  'regulating  punisl 
the  penitentiary  system,'  has 
law  as  laid  down  in  Hayte 
Port.  1S6,  and  makes  the  r< 
found'  to  an  original  and  a 
cias  equivalent  to  the  per 
of  process."     Robinson    f. 

706,    708. 
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Under  Pen.  Code,  c.  8,  §  25,  providing 
that  where   the  original   and  alias   writs 

• 

of  scire  facias  are  returned,  "Not  found/' 
the  return  shall  be  equivalent  to  personal 
sei^ice,  and  authorize  the  rendition  of 
judgment,  "provided  that  such  writs  shall 
have  been  returned  by  the  proper  officer 
of  the  county  in  which  the  forfeited  rec- 
ognizance shall  have  been  entered  into 
or  acknowledged,"  if  the  writs  are  re- 
turned by  a  sheriff  of  a  different  county, 
they  will  not  be  equivalent  to  such  serv- 
ice.   Hall  V,  State,  15  Ala.  431. 

Discontiniance— As  to  Some  of  Parties. 
— A  scire  facias  on  a  forfeited  recogniz- 
ance is  a  mer^  notice  to  the  recognizors 
to  show  cause  why  the  judgment  nisi 
should  not  be  made  final;  and  a  discon- 
tinuance as  to  any  one  or  more  of  the 
parties  will  not  operate  as  a  discontinu- 
ance as  to  all.  Hall  v.  State,  15  Ala. 
431. 

Though  a  scire  facias  issued  on  a  judg- 
ment nisi  on  a  recognizance  be  served 
on  all  the  recognizors,  the  state  may 
take  judgment  against  a  part  only,  and 
allow  the  proceeding  to  be  silently  dis- 
continued as  to  the  others.  Robinson  v. 
State,  5  Ala.  706. 

Where  the  principal  is  not  served  with 
a  scire  facias,  a  judgment  against  the 
parties  who  were  served  and  appeared  is 
valid.  Hale  v.  State,  24  Ala.  80.  See 
ante,  "Proceedings  for  Fixing  Liability 
or  Forfeiture,"  §  5. 

Same^By  Failure  of  Court  to  Act. — ^A 
scire  facias  on  a  forfeited  recognizance 
is  not  discontinued  by  an  unexplained 
failure  of  the  court  to  take  action  for 
one  or  more  terms.  Hunt  v.  State,  63 
Ala.  196. 

Pleading— Right  Fo  Crave  Oyer  and 
Demur. — Under  statutes  allowing  a  scire 
facias  without  setting  out  the  recogniz- 
ance, the  defendant  is  entitled  to  crave 
oyer  of  the  recognizance  on  which  the 
proceedings  are  based,  and  to  demur  if 
there  is  a  variance.  Ellison  v.  State,  8 
Ala.   273. 

Same— Liability  of  Individuals  Not 
Raised  by  Joint  Demurrer. — Where  a 
judgment  nisi  has  been  rendered  against 
joint  and  several  recognizors,  some  of 
whom  have  regularly  executed  and  ac- 
knowledged the  recognizance,  the  ques- 
tion whether  the  others  are  bound  as  rec-l 


ognizors  can  not  be  raised  upon  a  joint 
demurrer  to  a  scire  facias  against  all  the 
parties  to  the  judgment  nisi.  Hall  v. 
State,  9  Ala.  827. 

Same— Extent  of  Questions  Raised  by 
Demurrer. — ^A  demurrer  to  a  scire  facias 
is  not  the  proper  method  of  reaching 
defects  in  an  indictment;  it  can  only  serve 
to  cover  defects  in  the  recognizance  on 
which  the  judgment  nisi  is  founded. 
Williams  v.   State,  20  Ala.   63. 

Same— Sufficiency  of  Plea  in  Avoidance. 

— By  the  statute  of  1829,  a  justice  of  the 
peace  is  prohibited  from  performing  any 
official  act  after  his  removal  from  the 
beat  for  which  he  was  elected;  and  by 
statute  of  1840  the  statute  does  not  apply 
to  justices  appointed  for  the  city  of  Mo- 
bile. A  plea  in*  abatement,  therefore, 
which  alleges  that  a  recognizance  was 
taken  by  a  justice  of  the  peace  of  the 
city  of  Mobile  after  his  removal  from 
his  beat,  should  allege,  also,  that  he  was 
elected  for  a  beat  out  of  the  city.  Pow- 
ers V,  State,  4  Ala.  531. 

To  scire  facias  on  forfeited  recogni- 
zance, it  is  a  good  plea  by  the  sureties, 
that  their  principal,  at  Ihe  time  of  its 
execution,  "was  illegally  and  by  force  im- 
prisoned and  restrained  of  his  liberty, 
and  that  under  such  illegal  and  forcible 
imprisonment  and  restraint  of  his  liberty, 
and  to  procure  a  release  and  discharge 
from  such  forcible  and  illegal  imprison- 
ment and  restraint  of  his  liberty,  defend- 
ants made  and  subscribed  said  writing." 
State  V.  Brantley,  27  Ala.  44. 

Question  for  Jury. — If  it  is  a  matter  of 
doubt  upon  inspection  of  the  record  that 
the  recognizance  is  the  act  of  a  defendant, ' 
an  issue  should  be  submitted  to  a  jury 
to  determine  whether  that  defendant 
joined  in  the  recognizance.  Hall  v.  State, 
9  Ala.  827. 

"Causes  for  default"  or  "excuses  for 
default"  are  determinable  by  the  court 
alone.  Dover  v.  State,  45  Ala.  244;  State 
V.  Posey,  79  Ala.  45.  But  see  Hall  v. 
State,  9  Ala.  827,  832. 

Final  Judgment. — Final  judgment  on  a 
forfeited  recognizance  must  be  joint  or 
several,  according  to  the  liability  of  the 
parties.  Howie  r.  State,  1  Ala.  113;  State 
V,  Hinson,  4  Ala.  671. 

It  is  not  necessary  that  the  final  judg- 
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ment  ahow  thai  tlie  sureties  were  called 
and  made  default.  Richardson  v.  State, 
31  Ala.  347. 

Same  —  Amonnt  Recorerable.  —  Judg- 
ment can  not  be  rendered  against  the 
sureties  od  a  recognizance  for  a  sum 
greater  than  the  penalty.  State  v.  Hin- 
son,  4  Ala.  671. 

If  a  judgment  on  a  forfeited  recogni- 
sance describes  it  so  that  the  particular 
sum  for  which  each  recognizor  is  bound 
and  the  nature  of  his  undertaking  is 
shown,  and  the  judgment  charges  each 
to  the  extent  of  his  liability,  and  no 
further,  there  is  no  error.  Smith  v.  State, 
7   Port,   492. 

Errors  or  Defects  Cured  by  Judgment. 
— After  judgment,  it  is  too  late  to  object 
that  there  is  a  variance  in  the  recogni- 
zance entered  into  and  that  set  out  in 
the  judgment  nisi  or  scire  facias.  Shreeve 
V.  State,  11  Ala.  679. 

Review. — On  final  judgment  being  ren- 


dered on  a  forfeited  reco| 
subsequent  proceedings,  inclt 
of  error,  must  be  either  join 
according  to  the  form  of  tb 
Howie  V.  State,   1  Ala.   113. 

A  joint  writ  of  error  can  i 
be  sued  out  by  two  rectal 
the  final  judgment  ascertain 
sum  to  be  paid  by  each, 
course  is  for  each  to  sue  oi 
error,  and,  if  they  join,  the 
dismissed.    Howie  v.  State,  1 

This  rule  is  modified  by  si 
V.  SUte,  6  Ala.  71M.  See  tl 
PEAL  AND  ERROR. 

When  judgment  nisi  i*  "rei 
forfeited  recognizance,  the 
may  be  either  joint  or  seven 
a  final  judgment  against  rcci 
several  sums  the  judgment  s« 
the  several  recognizors,  and 
quent  proceedings  must 
Howie  V.  SUte,  1  Ala.  113. 


Rec<Hiimeiuktion   to   M«cy. 

See  the  title  CRIMINAL  LAW. 

RecommHrngrt. 

See  the  title  HABEAS  CORPUS, 

Reconsulentitoii. 


Reconrention. 

See    the    titles    JUSTICES    OF    THE    PEACE;    PLEADING;     SET- 
COUNTERCLAIM. 


ReotHiTtfiioii. 

•See  the  title  CONVERSION. 

Recimveyaiice. 

:  the  titles  COVENANTS;    DEEDS;    MORTGAGES. 


.^s  to  proceeding  lo  r 


Recordari. 

f  justice  of  the  peace,  s 
PEACE. 


:  the  title  JUSTICE 


RecordMi. 

See  the  titles  CLERKS  OF  COURTS;  COUNTIES;  DEEDS. 

Recordiiig  Acts. 

See  the  title  RECORDS. 


RECORDS. 

§  1.  Nature  and  Essentials  in  General. 

§  2.  Payment  of  Fees. 

§  3.  Filing  Written  Instruments  or  Copies  Thereof. 

§  4.  Index.  «  , 

§  5.  Access  to  Records  or  Files. 

§  6.  Taking   Records   or  Instruments   from   Files,  and  Use   Thereof. 

§  7.  Supplying  or  Restoring  Records  or  Instruments  Lost  or  Destroyed. 

§  7  (1)  Nature,  Grounds,  and  Rights  of  Restoration. 

§  7  (2)  Form  of  Remedy,  Jurisdiction,  and  Power  of  Court. 

§  7  (3)  Pleading. 

§  7  (4)  Notice  of  Motion  or  Application. 

§  7  (5)  Affidavit  of  Loss  or  Destruction. 

§  7  (6)  Evidence  of  Existence,  Contents,  and  Loss. 

§  7  (7)  Tgal  and  Judgment. . 

§  7  (8)  Operation  and  Effect. 
§  &  Construction  and  Operation  in  General. 
§  9.  Conclusiveness  of  Record. 

Cross  References, 
See  the  titles  CLERKS  OF  COURTS;  DEEDS:  JUDGMENT;  MECHANICS' 
LIENS;  PUBLIC  LANDS;  REGISTERS  OF  DEEDS;  TRUSTS;  WILLS.  As 
to  cnstody,  making  and  operation  of  court  records  in  general,  see  the  title  COURTS. 
At  to  records  for  purposes  of  review,  see  the  title  APPEAL  AND  ERROR.  As  to 
operation  of  record  as  constructive  notice,  see  the  titles  MORTGAGES;  VENDOR 
AND  PURCHASER.  As  to  right  of  attorneys  to  inspect  public  records,  see  the 
title  ATTORNEY  AND  CLIENT. 


i  1.  Nature  and  Bssentials  In  GeneraL 

See  Code  vol.  2,  §  5739  et  seq. 

Books  of  Notary  Public. — A  notary 
public  is  a  public  officer  vtsted  with  au- 
thority, and  universally  recognized  as 
such,  and  in  whose  books,  protests  and 
other  instruments  of  a  solemn  character 
are  registered.  Regarded  as  a  public  of- 
ficer, his  books  in  which  he  keeps  min- 
utes of  his  official  proceedings  are  re- 
garded as  public  records,  and  are  so  held 
by  the  courtesy  and  usage  of  nations. 
Phillips  V,  Poindexter,  18  Ala.  579,  584. 

"The  'file'  in  a  cause  includes  all  papers 


belonging  to  the  cause.  The  subpoena,  at 
least  when  executed,  is  as  much  a  part 
of  the  file  as  any  other  mandate  emanat- 
ing under  and  in  virtue  of  the  authority 
of  the  court  in  that  cause."  Jackson  v, 
Mobley,  157  Ala.  408,  47  So.  590,  593. 

Book  of  Accounts  of  Tax  Collectors. 
— The  book  of  accounts  of  tax  collectors, 
kept  by  the  state  auditor,  is  a  public  rec- 
ord.    Brewer  v.  Watson,  71  Ala.  299. 

§  a.  Payment  of  Pees. 

Code,  §  3685,  allows  probate  judges  a 
fee  of  15  cents  per  folio  of  100  words  for 
recording     deeds     and    mortgages.      Act 


52>1 


522 


kECX>RDS 


§§2-4 


Feb.  16,  1889,  requires  the  county  com- 
missioners of  Conecuh  county  to  furnish 
the  probate  judge  thereof  with  printed 
forms  of  mortgages,  with  those  parts 
thereof  not  applicable  generally  to  all 
mortgages,  such  as  dates,  names,  etc., 
left  blank,  which  he  must,  on  application, 
furnish  to  citizens  of  the  county  for  their 
use,  and  also  with  a  book  of  similar 
forms  for  recording  mortgages  executed 
on  blanks  so  furnshed  by  him,  and  fixes 
25  cents  as  the  fee  for  recording  them. 
The  commissioners  furnished  the  record 
book  as  prescribed,  except  that  the  forms 
were  printed  for  mortgages  to  mortga- 
gees specially  named  therein,*  but  fur- 
nished no  loose  blanks.  Held,  that  the 
probate  judge,  by  accepting  for  record 
and  recording  on  one  of  the  forms  in  the 
book  provided  a  mortgage  to  one  of  the 
mortgagees  specially  named,  executed  on 
a  blank  not  furnished  by  the  comm?s- 
sioners,  but  similar  to  the  forms  in  the 
record  bdok,  waived  the  objections  that 
the  record  did  not  comply  with  the  re- 
quirements of  the  act,  and  that  the  blank 
on  which  the  mortgage  was  executed  was 
not  furnished  by  the  commissioners,  and 
could  therefore  charge  only  25  cents  for 
recording  it.  Lee  v,  Lide,  111  Ala.  126, 
20  So.  410. 

Orders,  Judgments  and  Decrees. — Code, 
§  2642,  provides  that  the  orders,  judg- 
ments, and  decrees  entered  upon  the  min- 
utes of  the  court  are  parts  of  the  record 
of  the  causes  to  which  they  pertain,  and 
need  .not  be  copied  into  the  final  record. 
If  so  copied,  no  fee  shall  be  charged 
therefor.  Held,  that  a  clerk  is  not  en- 
titled, under  the  statute,  to  compensation 
for  entering  on  the  final  record  of  a  con- 
viction the  order  setting  a  day  for  trial, 
the  judgment  on  verdict,  and  sentence 
pronounced;  such  entries  being  on  the 
minutes  of  the  court,  and  compensation 
for  such  entries  being  provided  for  by 
Acts  1896-97,  p.  1532.  Carmichael  v.  Mat- 
thews, 134  Ala.  210,  32  So.  681. 

Penalty  for  Overcharging. — Code,  § 
3680,  makes  a  probate  judge  liable  to  a 
penalty  for  y:harging  an  kinlawful  fee. 
Section  795  authorizes  a  probate  judge 
to  employ  a  clerk,  for  whose  official  acts 
he  shall  be  responsible.  Section  3665, 
makes  the  law  of  fees  penal.  Section  3678 
requires  probate  judges  to  keep  in  their  | 


offices  a  record  book  of  fees  received, 
open  to  the  public  for  inspection.  Held, 
that  a  probate  judge  is  liable  to  pay  the 
statutory  penalty  for  overcharge  if  his 
clerk  knowingly  charges  an  illegal  fee. 
Lee  V,  Lide,  111  Ala.  126,  20  So.  410. 

§  8.  Piling  Written  Instruments  or  Copies 
Thereof. 

Where  a  deed  to  land  is  executed  by  a 
grantor  (who  is  probate  judge  of  the 
county  where  the  land  lies)  to  his  minor 
children  in  1893,  and  immediately  after  its 
delivery  it  is  handed  by  one  of  the  grant- 
ees to  the  grantor  for  record,  but  kept 
by  said  grantor  without  being  filed  or  re- 
corded until  April  27,  1897,  when  the  same 
is  stamped  as  filed  for  record  of  that  date, 
but  not  signed  by  the  judge,  nor  actually 
recorded,  though  it  is  placed  in  the  re- 
ceptacle used  in  the  probate  office  for 
papers  that  arc  filed  for  record,  but  not 
recorded,  it  is  operative  as  a  record  from 
the  date  it  was  so  stamped  and  placed  in 
such  receptacle.  Eufaula  Nat.  Bank  v. 
Pruett,  30  So.  731,  128  Ala.  470. 

§  4.  Index. 

Act  Feb.  28,  1^87  (Acts  1886-87,  p.  601), 
requiring  a  judge  of  probate  to  prepare 
and  keep  a  general  index  of  the  records 
in  his  office  of  all  deed's  and  mortgages 
of  lands,  or  any  estate  or  interest  therein, 
applies  to  prior  as  well  as  subsequently 
recorded  conveyances,  and  demands  the 
same  degree  of  care  and  accuracy  in  its 
execution  as  did  the  statutory  direction 
to  record  and  index  the  conveyances. 
Norton  v.  Kumpe,  121  Ala.  446,  25  So.  841. 

Damages  for  Failing  to  Index. — Act 
Feb.  28,  1887  (Acts  1886-87,  p.  661).  re- 
quires certain  judges  of  probate  to  keep 
a  general  index  of  the  record  in  their  of- 
fices of  all  deeds  and  mortgages  of  lands, 
or  any  estate  or  interest  therein.  A 
judge  failed  to  index  a  mortgage  re- 
corded in  his  office,  and  plaintiff,  after 
searching  such  iadex,  purchased  the  prem- 
ises described  in  the  mortgage,  in  the  be- 
lief that  it  was  unincumbered,  and  was 
dispossessed  by  foreclosure.  Held,  that 
the  statute  imposed  the  performance  of  a 
ministerial  duty  on  the  judge,  and  that 
plaintiff,  in  an  action  on  his  official  bond, 
was  entitled  to  recover  nominal  damages, 
and  such  actual  damages  as  proximately 
resulted    from    the    failure    to    index    the 
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mortgage,  regardless  of  the  motive  of  the 
judge  in  not  indexing  the  mortgage. 
Norton  v,  Kumpe»  \%1  Ala.  446,  25  So. 
841,  cited  in  notes  in  23  L.  R.  A.,  N.  S., 
127,  129. 

§  6.  Access  to  Records  or  Piles. 

"An  inspection  of  the  records  of  judi- 
cial proceedings,  kept  in  the  courts  of 
the  country,  is  held  to  be  the  right  of  any 
citizen."  Brewer  v.  Watson,  61  Ala.  310; 
Excise  Comm.  v,  ?kinner,  179  Ala  ^4, 
60  So.  812,  813. 

Interested  Parties,  Agents  and  Attor- 
neys.— "The  qualification  of  the  rule  is, 
that  no  person  can  demand  this  right, 
save  those  who  have  an  interest  in  the 
record,  their  lawful  agents,  or  attorneys. 
The  uses  for  which  public  records  are 
kept,  the  welfare  of  the  public,  and  the 
nature  of  our  institutions,  all  go  to  show 
that  this  right  of  free  inspection  should 
not  be  withheld,  unless  there  be  some  rea- 
son of  state  policy  which  may,  for  a  time 
at  least,  render  it  proper  that  some  mat- 
ter, even  of  record,  be  not  made  public." 
Phelan  v.  State  76  Ala.  4'»,  oU. 

An  attorney  at  law  maj'  inspect  public 
records  in  which  his  client  is  interested. 
Brewer  v.  Warson,  61  Ala.  310,  cited  in 
note  in  27  L.  R.  A.  83. 

Right  to  Demand  That  Interest  in  Rec- 
ord be  Shown. — "With  respect  to  records 
dther  than  judicial,  no  statute  to  the  con- 
trary intervening,  the  public-  generally 
have  no  absolute  right  of  access  or  in- 
spection. And  one  who  demands  that 
right  can  be  properly  required  to  show 
that  he  has  an  interest  in  the  document 
which  is  sought,  and  that  the  inspection 
is  for  a  legitimate  purpose.  But,  for  the 
public  and  for  individuals  showing  such 
a  right,  the  custodian- of  official  documents 
'is  a  trustee;  and,  while  he  may  and  should 
preserve  them  against  impertinent  intru- 
sion, he  should  allow  ready  access  to 
those  who  have  an  interest  in  them,  and 
who  claim  access  for  the  purpose  of  pro- 
moting or  protecting  it.  Brewer  v.  Wat- 
son, 61  Ala.  310."  Excise  Comm.  v. 
Skinner,  179  Ala.  654,  6(^So.  812,  813. 

"Brewer  v.  Watson,  71  Ala.  299;  Phelan 
V.  State,  76  Ala.  49.  We  said:  *It  is  not 
the  unqualified  right  of  every  citizen  to 
demand  access  to  and  inspection  of  the 
books  or  documents  of  a  public  office, 
though  they  are  the  property  of  the  pub- 


lic, and  preserved  for  public  uses  and  pur- 
poses. ♦  ♦  ♦  And  the  individual  who 
claims  access  to  the  public  records  and 
documents  ♦  ♦  ♦  can  properly  be  re- 
quired to  show  that  he  has  an  interest 
in  the  document  which  is  sought,  and  that 
the  inspection  is  for  a  legitimate  pur- 
pose.'"  Randolph  v.  State,  82  Ala.  527, 
2  So.  714,  715. 

Reqnirmg  Attorney  to  Produce  Evi- 
dence of  Employment — ^An  attorney  em- 
ployed by  an  ex-tax  collector  to  collect 
a  balance  due  from  the  state,  or  claimed 
to  be  due,  has  an  interest  which  entitles 
him  to  inspect  the  public  accounts  of  his 
client,  but  the  officer  having  custody 
thereof  may  require  satisfactory  evidence 
of  the  attorney's  authority.  *  Brewer  v. 
Watson,  71  Ala.  299,  cited  in  note  in  27 
Lf.  K..  /\.  83. 

Common  Interest. — "It  is  not  necessary 
that  the  interest  be  private,  capable  of 
sustaining  a  suit  or  defense  on  the  per- 
sonal behalf  of  the  party  desiring  the  in-  . 
spection;  but  he  has'^the  right  of  inspec- 
tion whenever,  by  reason  of  his  relation 
to  the  common  interest,  he  may  act  in 
such  a  suit  as  the  representative  of  a  com- 
mon or  public  right.  *  ♦  *  Where  an 
action  is  pending,  the  court  will,  at  any 
stage  of  the  cause,  award  a  rule  for  the 
production  of  the  documents;  but,  where 
there  is  no  action,  mandamus  will  be 
granted  to  compel  the  production."  Ex- 
cise Comm.  V,  Skinner,  179  Ala.  654,  60 
So.  812,  813. 

Reconmiendation    for    Liquor    License. 

—Under  Acts  1911,  pp.  254,  255,  §§  7,  9, 
recommendation  for  a  liquor  license  filed 
with  the  Excise  .Commission  held  a  proper 
subject  of  inquiry  and  ground  of  objec- 
tion on  the  occurrence  of  each  license 
period,  and  hence  the  granting  of  a  license 
was  no  ground  for  refusal  to  disclose 
the  recommendation  to  a  qualified  pro- 
spective objector.  Excise  Comm.  v.  Skin- 
ner, 179  Ala.  654,  60  So.  812. 

Inspection  to  Aid  Suit.^ — If  the  docu- 
ment may  furnish  evidence  or  informa- 
tion relative  to  any  action  or  proceeding 
which  he  is  qualified  to  bring,  or  which 
he  may  be  called  upon  to  defend,  whether 
actually  pending  or  not,  he  is  entitled  to 
such  inspection.  Brewer  v.  Watson,  61 
Ala.  310,  311;  Excise  >Comm.  v.  Skinner, 
179  Ala.  654,  60  So.  812,  813. 
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EKChiding  Penons  and  Grounds  There- 
tor* — ^Where  the  party  has  no  interest, 
or  the  disclosure  sought  would  be  detri- 
mental to  the  public  interests,  inspection 
of  the  records  of  an  executive  department 
of  the  government  may  be  denied.  Brewer 
V.  Watson,  61  Ala.  910. 

AsMunption  of  Custodian  as  to  Mo- 
tive for  Inspection. — ''When,  having  the 
requisite  interest  in  the  document,  he 
makes  his  application  for  inspection  at  a 
proper  time  and  place,  claiming  the  right 
in  that  behalf,  the  custodian  of  the  docu- 
ment can  not  assume  that  his  purpose  is 
otherwise,  and  can  not,  on  such  an  as- 
sumption, deny  the  inspection  sought 
Otherwise,  it  is  evident  the  inspection 
could  be  ha'd  in  no  case,  except  upon  the 
whim  or  at  the  discretion  of  a  suspicious 
or  unreasonable  custodian.  It  is,  of 
course,  true,  as  argued  by  counsel,  that 
this  right  of  inspection  may  be  and  some- 
times is  qualified  by  considerations  of 
public  policy;  and,  where  the  disclosure 
would  be  detrimen&l  to  the  public  in- 
terest, inspection  may  be  lawfully  denied 
to  the  applicant.  Brewer  v.  Watson,  01 
Ala.  310."  Excise  Comm.  v.  Skinner,  179 
Ala.  654,  60  So.  812,  914. 

Detrimental  to  Public  Interests.— Pub- 
lic interests  are  not  endangered,  by  al- 
lowing a  tax-collector,  or  his  attorney, 
to  inspect  the  collector's  account  with  the 
state,  as  kept  in  books  in  the  Auditor's 
office;  and  if  such  inspection  is  requested, 
and  the  Auditor  denies  it,  mandamus  lies 
against  him.  Brewer  v.  Watson,  61  Ala. 
310. 

Personal  Embarrassment  from  Dis- 
closure of  Names  on  Liquor  License  Rec- 
ommendation.--Under  Acts  1911,  p.  255,  § 
9,  requiring  a  recommendation  signed  by 
80  householders  and  freeholders,  who  were 
qualified  electors,  before  a  liquor  license 
can  be  granted  by  the  Excise  Commission, 
personal  embarrassment  that  might  result 
from  a  disclosure  of  the  names  of  persons 
who  signed  the  recommendation  is  a  mat- 
ter of  private  interest,  and  therefore  is  no 
ground  for  refusing  to  disclose  and  per- 
mit an  inspection  of  the  recommendation 
by  a  prospective  objector.  Excise  <Comm. 
V.  Skinner,  179  Ala.  654,  60  So.  812. 

Fact  That  License  Had  Already  Been 
Granted.—Acts  19il,  pp.  254,  255,  §  9,  pro- 
vides    that    no    liquor    license    shall    be 


granted  unless  the  applicant  shall  haic 
produced  to  the  Excise  Commission  i  rec- 
ommendation signed  by  20  householder^ 
and  freeholders,  who  were  qualified  elec- 
tors, etc.,  and  §  7  declares  that,  on  tt; 
expiration  of  4he  license,  the  commissi:? 
shall,  unless  the  licensee  has  forfeited  )i< 
right,  issue  a  certificate  to  the  proVarr 
judge  to  renew  the  license,  without  \\t 
necessity  of  any  formal  application,  c: 
the  required  bond  being  given  and  p)- 
ment  of  the  necessary  license  tax  a-i 
fees.  Held,  that  the  sufficiency  ot  :h< 
recommendation  is  a  proper  subject  :i 
inquiry  on  the  occurrence  of  each  rc« 
license  period,  and  that  a  license  applied. 
for  had  already  been  granted  was  aj 
ground  for  refusing  a  prospective  qu&'i^ 
fied  objector  the  right  to  inspect  the  rcc 
ommendation  in  order  to  establish  ''^ 
jections  to  its  sufficiency  on  the  oc.:: 
rence    of  a    new    license    period.     Exci* 

Comm.  r.  Skinner,  179  Ala.  654,  60  So>': 

I 

Remedy  for  Denial  of  Access.— \She^ 
ever  a  person  has  the  right  of  inspectia 
by  reason  of  his  relation  to  the  public  s 
terest  and  an  action  is  pending,  the  c<xa 
will,  at  any  stage  of  the  cause,  aware 
rule  for  the  production  of  the  docume 
but,  where  there  is  no  suit  pending, 
damns  will  be  granted  to  compel  the  pri 
duction.  Excise  Comm.  t7.  Skinner.  ;' 
Ala.  654,  60  So.  812;  Brewer  v.  Wais^ 
61  Ala.  310.  j 

Action  for  Damages. — An  attomej  | 
law  may  maintain  an  action  for  dama^ 
against  a  state  auditor  for  refusing  :o  i 
low  him  to  inspect  a  "tax  ledger"  U 
contains  entries  in  which  his  client  ts  i 
terested.     Brewer  v.  Watson,   65   .Ala.  ' 

To  sustain  an  action  against  the  «ta 
auditor,  by  an  attorney  employed  ^T 
tax  collector,  for  a  refusal  to  permit  * 
inspection  of  the  tax  ledger  showinfr  i 
tax  collector's  account,  it  is  not  nect 
sary  that  the  auditor  should  have  kn^-^ 
at  the  time  of  the  refusal,  the  attorre 
agency  or  employment  by  the  tax  c 
lector.  It  is  sufficient  if  he  had  rea.si 
able  grounds  to  %e  advised  of  it.  Brev 
r.  Watson:  65  Ala.  86.  citea  in  note  *? 

L«.     IV.     J\m    83. 

§  6.  Taking|  Records  or  Instruments  fr 
Files,  and  Use  Thereof. 

"Whether  the  right  extends  bevona 
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mere  right  of  looking  at  the  record,  we 
have  found  no  adjudged  case  that  deter- 
mines. It  would  seem,  however,  that  no 
reasonable  argument  can  be  urged  why 
persons  having  an  interest  in  the  particu- 
lar tract  or  tracts  should  be  denied  the 
privilege  of  making  or  having  made  mem- 
oranda for  his  own  use."  Randolph  v. 
State,  82  Ala.  527,  2  So.  T14,  715. 

"He  may  make  memoranda  or  copies, 
if  he  will,  and  to  this  end  may  employ 
an  agent  or  attorney.  The  limitation  is 
that  he  must  not  obstruct  the  officers  in 
charge  in  the  performance  of  their  official 
duties,  by  withholding  records  from  them 
when  needed  for  the  performance  of  an 
official  function.  Nor  is  this  right  of  ex- 
amination confined  to  persons  claiming 
title,  or  having  a  present  pecuniary  in- 
terest in  the  subject-matter.  It  will  em- 
brace all  persons  interested,  presently  or 
prospectively,  in  the  chain  of  title,  or 
nature  of  incumbrance,  proposed  to  be  in- 
vestigated. The  right  of  free  examina- 
tion is  the  rule;  and  the  inhibition  of  such 
privilege,  when  the  purpose  is  specula- 
tive, or  from  idle  curiosity,  is  the  excep- 
tion." Randolph  v.  State,  82  Ala.  527,  2 
So.  714,  715. 

Under  Acts  1911,  pp.  254,  255,  §§  9,  14, 
every  qualified  resideift  elector  is  a  po- 
tential contestant  before  the  Excise  Com- 
mission of  an  applicant  for  a  liquor  li- 
cense, and  is  therefore  entitled  to  inspect 
and  make  a  copy  of  the  recommendation 
for  use  in  that  behalf.  Excise  Commis- 
sion of  Citronelle  v.  State,  179  Ala.  654, 
60  So.  812. 

Right  to.  Mak«  Abstracts  of  Title.  — . 
Under  Code  1876,  §  698,  which  provides 
that  "the  records  of  the  ^idge  of  probate's 
office  must  be  free  for  the  examination 
of  all  persons,  when  not  in  use,"  attorneys 
at  law  who  are  engaged  in  loaning  money 
are  not  entitled  to  have  access  to  the 
records  for  the  purpose  of  making  ab- 
stracts of  all  the  titles  to  real  estate  in 
the  county,  to  enable  them  in  future  trans- 
actions to  furnish  abstracts  promptly  as 
required.  Randolph  v.  State,  82  Ala.  527, 
2  So.  714,  cited  in  note  in  27  L.  R.  A,  82. 

Right  t6  D^k-room  for  Making  Copies. 

—"There  being,  then,  no  authority  to  re* 
move  the  ibooks  of  record,  can  it  be  that 
the  Secretary  of  State  is  required  to  fur- 
nish such  copyist  for  private  emoldinent 


house  and  desk-room,  for  performing  the 
work  this  contract  contemplated?  In 
considering  this  question,  we  should  bear 
in  mind  that,  if  one  have  such  right, 
many  may  claim  it  at  the  same  time,  and 
thus  fill  the  rooms  allotted  to  the  Secre- 
tary with  incumbering  copyists  having  no 
connection  with  the  office,  nor  with  its 
official  duties.  We  hold,  that  the  right 
claimed  does  not  fall  within  that  benef- 
icient,  yet  narrower  right  of  inspection." 
Phelan  v.  State,  76  Ala.  49,  51,  cited  in 
note  in  27  L.  R.  A.  82. 

Statutory  Duty  of  Clerk  to  Make  and 
Deliver  Copies.— Under  Code  1896,  §  934, 
subd.  14,  providing  that,  when  proper 
tender  of  fees  is  made,  the  clerk  shall 
make  and  deliver  to  any  person  applying 
for  the  same  "a  correct  transcript  of  'any 
paper'  in  his  office,"  the  clerk  must  de- 
liver, on  application  of  the  defendant  in  a 
criminal  case,  accompanied  by  a  proper 
tender  of  fees,  a  correct  transcript  of  sub- 
poenas issued  by  the  state  and  filed  in  the 
clerk's  office.  Jackson  v  Mobley,  t?  So. 
590.  157  Ala.  408. 

RemovtniT  Records. — "There  is  no  au- 
thority, under  the  law,  for  removing  the 
records  from  their  rightful  custody.  The 
law  places  them  in  the  keeping  of  the 
Secretary  of  State,  and  there  they  must 
remain,  for  more  reasons  than  one.  He 
alone  is  responsible  for  their  safe  cus- 
tody, and  in  his  office  the  public  have  the 
clear  right  to  have  them  kept,  so  as  al- 
ways to  know  where  they  can  be  found  for 
inspection.  And  the  demand  on  the  Sec- 
retary of  State,  for  certified  copies  from 
such  books,  may  be  of  daily  occurrence." 
Phelan  v.  State,  76  Ala.  49,  51. 

§  7.  Suppljring  or  Restoring  Records  or 
Instruments  Lost  or  Destroyed. 

§  7  (1)  Nature,  Grounds,  and  Rights   of 
Restoration. 

"If  an  entire  record,  or  a  part  thereof, 
is  lost  or  destroyed,  another  may  be  sub- 
stituted in  its  stead  upon  proof  of  the 
contents  of  that  which  is  lost.  This  has 
been  so  often  decided  by  this  court  that 
the  question  is  not  open  to  controversy. 
Dozier  v*  Joyce,  8  Port.  803;  Williams  v. 
Powell,  9  Port.  498;  Wtlkersoo  v.  Bran- 
ham,  (^  Ala.  009;  McLendon  tf.  Jones,  8 
Ala.  398."  Bishop  v,  Hampton,  19  Ala. 
793,  797. 
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Part  Desired  to  Be  Substituted  Must 
Be  Consistent  with  That  on  Record.  — 
"When  it  is  proposed  to  substitute  a  part 
of  a  record  by  parol  proof,  it  must  be 
consistent  with  the  part  remaining  on  file, 
and  not  alter  or  vary  its  legal  effect  as 
evidence.  A  contrary  rule  would  allow  a 
record  to  be  altered  by  .parol  proof,  in 
violation  of  the  maxim,  that  a  record 
speaks  the  language  of  verity,  and  the  par* 
ties  bound  thereby  can  aver  nothing 
against  its  truth."  Bishop  v.  Hampton, 
19  Ala.  792,  797. 

When  the  petition,  upon  which  a  sale 
of  lands  belonging  to  a  decedent  ^was  de- 
creed by  the  Orphans'  Court,  is  lost,  and 
the  record  shows  that  the  grounds  upon 
which  the  sale  was  decreed  were,  that  the 
estate  was  solvent,  and  that  it  would  be  of 
infinite  benefit  to  the  heirs  to  sell  the 
land,  a  petition  alleging  the  additional 
ground  that  the  land  could  not  be  equally, 
fairly  and  beneficially,  divided  among  the 
heirs  at  law,  can  not  be  substituted  for 
that  which  is  lost.  Bishop  v.  Hampton, 
19  Ala.  792. 

Administrator's  Bond. — When  an  ad- 
ministrator's official  bond,  with  the  record 
thereof,  has  been  lost  or  destroyed  it  may 
be  substituted  under  the  statute  (Rev. 
Code,  §  652)  as  a  record  of  the  probate 
court.     Tanner  v.  Mills,  50  Ala.  356. 

Present  Owner  of  Land  though  Not  a 
Party  to  Original  Proceeding.  —  Under 
Code  1907,  §  5741,  which  provides  that  if 
after  th^  determination  of  any  civil  pro- 
ceeding, the  original  papers  which  are  not 
of  record  are  lost  or  destroyed,  any  party 
in  interest  may  on  application  obtain  an 
order  of  substitution,  an  action  for  substi- 
tution of  probate  records  and  of  a  guardi- 
an's sale  of  land  may  be  maintained  by  an 
owner,  who  was  not  a  party  to  the  origi- 
nal proceeding,  since  such  records  are  ma- 
terial evidence  of  a  link  in  the  petitioner's 
chain  of  title.  Arnett  v,  Birmingham 
Coal  &  Iron  Co.,  17S  Ala.  531»,  55  So.  831. 

Records  Lost  or  Destroyed  During 
Civil  War. —  Where  the  records  of  deeds 
and  judicial  records,  made  during  the  late 
war,  have  been  lost,  they  may  be  estab- 
lished and  substituted  under  the  act  of  the 
general  assembly,  entitled  ''an  act  to  au- 
thorize the  substitution  of  lost  records  of 
judgment,  and  decrees  of  courts,  and  other 
records,"     approved     January     18,     1866 


(Pamph.  Acts,  1865,  1866,  p.  48,  No.  1^ 
Smith  V.  Ivey,  48  Ala.  48. 
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§  7  (a)  Form  of  Remedy,  Jurimliction,  std 
ipower  of  Court. 

On  motion  to  supply  a  lost  record  the 
proper  practice  is  as  follows:  The  notxei 
of  the  motion  must  specify  iivhen  the  m - 
tion  will  be  made,  and  must  contaio  a  V!^ 
of  that  which  the  plaintiff  will  move  ue 
court  to  enroll  as  the  substance  of  the  b$: 
records;  and  the  defendant  must  hi^i 
reasonable  personal  service  of  the  notic;. 
and  of  the  affidavits  by  which  it  wiU  ^ 
supported,  which  affidavits  may  be  con  tro- 
ver ted  by  counter  affidavits.  If  the  z^v-jn 
on  hearing  the  affidavits,  is  fully  sati&£c< 
of  the  correctness  of  the  proposed  substi- 
tute, it  will  order  the  same  to  stand  e^ 
rolled  as  the  original  lost  record.  .Mk: 
son  V,  Keel,  25  Ala.  551. 

Under  Act  of  1860. — ^The  mode  ot  p 
ceeding  as  set  out  in  Adkiuson  r.  Krrl 
25  Ala.  551,  and  McLendon  v.  Jones 
Ala.  298,  refers  to  the  inherent  power  3 
the  courts  to  make  such  substitt'!tioQ  r^ 
der  the  common  law.  Under  the  act  a 
January  18,  1866,  conferring  express 
thority  and  prescribing  the  manner  o 
exercise  it  is  unnecessary-  that  a£Bdavt 
of  the  correctness  of  the  record  proposal 
to  be  substituted  should  accompany  ti 
notice.  Pruit  v,  Pruit,  43  Ala,  73.  S< 
post,  "Affidavits  of  Loss  or  Destnictio- 
§  7  (5). 

Jurisdiction  and  Power  of  Court.— ri 
circuit  court,  by  virtue  of  its  general  » 
plenary  jurisdiction,  has  power  to  snpp 
a  lost  record.  McLendon  v.  Jones.  S  .M 
208;    Adkinson  v.  Keel,  25  Alau  551. 

The  probate  court  is  a  continuation 
the  old  orphans'  court,  with  some  modi 
cations,  and  must  have  pow^er  of  supplvi 
the  lost  records  of  that  court.  Tavkc 
MoElrath,  35  Ala.  330. 

Statutes  Comulative  to  the  Inbeti 
Power  of  Courts.— "Section    2647   of  l 

Code  of  1896  is  as  follows:  'All  c«n 
have  the  inherent  power,  if  original  pa; 
or  records,  pertaining  to  matters  of  d 
jurisdiction,  or  to  civil  cases  which  : 
pending,  or  which  have  been  determi? 
are  lost  or  destroyed,  to  cause  a  sub^ri 
tion  thereof,  and  the  substituted  paper 
record  is  of  equal  validity  \w-ith  the  i 
ginal.'    This  statute  in  effect   is  but 
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claratory  of  the  law  as  it  existed.  Inde- 
pendent of  statute,  courts  have  power  to 
substitute  lost  records.  Mayfield's  Dig. 
vol.  4,  p.  872."  Alabama  City,  etc.,  R.  Co. 
V.  Yen  tress,  140  Ala.  658,  42  So.  1017, 
1018;    Ward  v.Siate,  78  Ala.  455. 

§  7  (8)  Pleading. 

A  plea  by  general  denial  to  a  petition  to 
substitute  a  lost  record  is  not  demurrable. 
Whitney  v,  Jasper  Land  Co.,  24  So.  259, 
119  Ala   497. 

§  7  (4)  Notice  of  Motion  or  Application. 

The  notice,  of  which  the  opposite  party 
must  hav^  reasonable  personal  service, 
must  contain  a  copy  of  tl^.at  which  the 
plaintiff  in  motion  will  move  the  court,  at 
the  time  to  be  specified  in  the  notice,  to 
enroll,  as  containing  the  substance  of  the 
lost  record.  Adkinson  v.  Keel,  25  Ala. 
5'51,  .553. 

Sufficiency  of  Description. — The  power 
to  supply  a  new  record  where  the  original 
has  been  lost  is  one  which  pertains  to 
courts  of  general  jurisdiction,  independent 
of  legislation;  and,  if  the  notice  of  the 
motion  for  leave  to  substitute  it  is  expli- 
cit in  describing  a  judgment  and  papers 
alleged  to  be  lost,  it  is  suflRcient,  though  it 
does  not  conform  to  the  statute  which  pro- 
vides for  such  a  proceeding.  Doswell  v. 
Stewart,  11  Ala.  629. 

It  is  not  nccestary  that  the  notice  of  the 
motion  shall  state  the  evidence  which  will 
be  offered  but  the  substitution  may  be 
made  upon  the  best  evidence  that  can  be 
adduced,  if  satisfactory  to  the  court;  and 
when  copies  of  the  lost  record  and  pro- 
ceedings are  attached  to  the  notice,  veri- 
fied by  the  affidavit  of  the  clerk,  and  oral 
evid^ence  in  addition  is  offered,  which  is 
not  set  out,  this  must  be  held  to  be  sat- 
isfactory and  sufficient  to  authorize  the 
substitution.     Ward  r.  State,  78  Ala.  455. 

Issued  from  Court  in  Which  Motion  It 
to  Be  Made.— Under  Acts  1865-66,  pp.  48, 
49,  §  2,  requiring  that  a  party  proposing  to 
substitute  a  lost  record  shall  give  the  op- 
posite party  notice,  which  shall  state  the 
court  in  which  the  judgment  or  decree 
proposed  to  be.  substituted  is  rendered, 
etc.,  a  notice  is  sufficient  if  issued  from  the 
court  in  which  the  motion  for  substitution 
is  to  be  made;  and  it  is  not  necessary 
that  affidavits  should  accompany  the  no- 
tice.    Pruit  V.  Pruit,  43  Ala.  73. 

Parties. — Any   number  of   parties  inter- 


ested in  having  the  substitution  made  may 
be  shown  in  the  notice.  Pruit  v.  Pruit,  43 
Ala.  73. 

Verfication.  —  Under  Act  of  January 
1866,  prescribing  the  mode  of  proceeding 
to  substitute  lost  records  it  is  unntoessary 
that  the  notice  be  sworn  to.  Pruit  v,  Pruit, 
43  Ala.  73. 

Seivice  of  Notice. — In  a  proceeding, 
under  the  act  of  1843,  "to  estatblish  lost 
records  in  Henry  county,"  there  appeared 
on  notice  to  defendants  an  acknowledg- 
ment of  its  service  on  one  of  them,  with 
the  words  "and  proved"  written  in  the 
same  sentence  and  immediately  follow- 
ing; but  this  indorsement  was  dated 
previous  to  the  notice  being  placed  in  the 
sheriff's  hands,  and  the  sheriff  did  not 
affirm  by  his  return  its  execution  on  this 
defendant  The  judgment  entry,  how- 
ever, recited  that  the  parties  in  in- 
terest had  notice  of  the  proceeding. 
Held,  that  in  this  condition  of  the 
record,  it  must  be  intended,  on  error,  that 
the  parties  to  the  judgment  were  before 
the  primary  court  for  its  action.  DosweH 
V,  Stewart,  11  Ala.  629. 

Notice  to  Nonresidents. — In  justice 
court  the  record  and  other  papers  in  at- 
tachment proceedings  filed  in  the  circuit 
court  on  certification  thereto  were  lost. 
On  application  for  a  substitution  of  pa- 
pers, notice  was  ordered  given  to  the  de- 
fendant, who  was  a  nonresident,  which 
notice  was  published  in  a  newspaper  in 
the  county  for  three  consecutive  weeks, 
and  trial  adjourned  until  the  termination 
of  such  period.  In  the  minute  entry  of 
the  judgment  of  substitution  notice  to 
the  satisfaction  of  the  court  was  recited, 
and  judgment  entered.  Held,  that  the 
notice  was  sufficient.  Prinz  v,  Weber,  28 
So.  10,  126  Ala.  146;  Meyer  v.  Keith,  99 
Ala.  519,  13  So.  500;  Diston  v.  Hood,  83 
Ala.  331,  3  So.  746;  Code,  §  2649. 

§  7  (fi)  Affidavit  of  Loss  or  Destruction. 

Under  Act  of  Jan.  18,  1866,  conferring 
express  authority  upon  the  courts  to 
make  substitution  of  lost  records  and  pre- 
scribing the  manner  of  its  exercise,  it  is 
unnecessary  that  affidavits  of  the  correct- 
ness of  the  record  accompany  the  notice. 
Pruit  V,  Pruit,  43  Ala.  73. 

§  7  (6)  Evidence  of  Existence,  Contents, 
and  Loss. 

"On  the  hearing  of  such  an  application. 
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the  court  is  to  be  satisfied  from  the  evi- 
dence adduced  of  the  former  existence 
and  contents  of  the  instrument  and  the 
record  of  it,  which  is  proposed  to  be  sub- 
stituted, and  may  receive  affidavits,  or  any 
legitmate  testimony,  oral  or  written.  The 
substitution  should  be  made,  as  is  held, 
only  on  clear  and  satisfactory  evidence 
of  the  former  existence,  contents  and  loss 
of  the  record  proposed  to  be  substituted. 
McLendon  v.  Jones,  8  Ala.  298;  Adkinson 
V,  Keel,  25  Ala.  551 ;  Pruit  v,  Pruit,  43  Ala. 
73;  Dabney  v,  Michell.  66  Ala.  496." 
Whitney  v.  Jasper  Land  Co.,  119  Ala.  497, 
24  So.  259. 

In  a  proceeding  to  supply  a  lost  record 
by  substitution  under  the  statute,  proof 
which  shows  that  the  original  one  existed, 
and  its  contents;  that  the  courthouse  in 
which  such  record  was  kept  had,  subse- 
quent to  the  filing  of  the  record,  been 
burned  down;  and  that  the  original  rec- 
ord, after  diligent  search,  could  not  be 
found;  that  the  copy  proposed  to  be  sub- 
stituted was  a  substantial  copy  of  the 
original,  and  did  not  contradict  the  por- 
tion of  the  record  undestroyed — is  suffi- 
cient to  allow  the  substitution.  Shiver  v- 
Shiver,  45  Ala.  349. 

If  when  a  cause  is  called  for  trial,  the 
summons  and  complaint  are  lost,  the 
plaintiff  will  be  permitted  to  substitute 
them  upon  the  best  evidence  that  can  be 
adduced,,  if  such  evidence  is  satisfactory 
to  the  court,  of  the  former  existence  and 
contents  of  the  originals.  Talladega  Ins. 
Co.  V.  Landers,  43  Ala.  115. 

Andent  Records. — "The  law  does  not 
require  that  an  ancient  transaction  shall 
be  proved  with  such  fullness  of  detail  as 
if  it  had  been  of  recent  date.  Smith  v. 
Wert,  64  Ala.  34."  Whitney  r.  Jasper 
Land  Co.,  119  Ala.  497,  24  So.  259. 

Abstract  of  Proceedings  for  Sale  of 
Land. — Petitioner's  case  rests  upon  the 
affidavit  of  B.  for  proof  of  the  contents 
of  the  papers  sought  to  be  substituted. 
B.  had  made  an  abstract  of  the  proceed- 
ing for  the  sale  of  the  land,  noting  the 
substance  of  each  paper  and  in  part  the 
language  of  the  petition  for  the  order  of 
sale.  No  countervailing  evidence  was 
offered.  Held,  sufficient  to  justify  the  or* 
der  of  subititutioti.  Arnett  v.  Birming^ 
ham,  etc.,  iron  Co./  173  Ala.  5S2,  «5  So. 
£31,  832. 


Minute  Entry  of  Conrt  to  Vnm  M 
ministrator'a  Bond— Under  Rev.  Code, 
652,  authorizing  the  substitution  of  ioi 
records  or  papers,  a  minute  entry  of  tfe 
court  reciting  the  appointment  of  ao  d 
minis tra tor,  the  approval  of  his  bond  H 
amount  and  the  names  of  tlie  sureties,  i 
sufficient,  when  not  rebutted,  to  autbora 
the  substitution  of  the  adroinistntn' 
lost  official  bond.  Tanner  r.  Mills,  9 
Ala.  356. 

Answer  of  Administrator  as  EvidoMi 
— In  a  summary  proceeding  under  Rf 
Code,  §  652,  to  make  substitution  is 
record  of  the  .probate  court,  where  »  x 
ministrator's  official  bond,  with  the  recoi 
thereof,  has  been  lost  or  destroyed  d 
statute  does  not  require  or  authorize  i 
answer,  from  the  administrator  or  fc 
sureties,  except  as  pleading.  Comeqneni 
an  answer  by  the  sureties,  under  oath,  b 
not  amounting  to  a  plea  of  non  est  fa 
tum,  has  no  effect  as  evidence.  Tans^r 
Mills,  50  Ala.  356. 

Evidtnce  Held  InsufiBcient  to  EmbG 
Loat  Record. — On  a  petition  to  sub<titi 
a  lost  record  of  property,  there  were  i 
fidavits  of  six  persons  made  52  years  ii 
the  transaction,  and  of  one  person  *^ 
51  years  after.  The  petition  was 
years  later  still.  The  affidavits 
closely  similar  in  phraseology,  and  i 
ants  were  all  aged;  and  several  of  th< 
who  signed  by  mark,  stated  with  c*^ 
certainty  of  detail  the  provisions  of 
will,  giving  long  lists  of  land-office  rj 
bers  of  lands  devised,  the  date  of  the  i 
and  names  of  the  executor  and  witnesi 
Three  affiants  stated  in  exact  words 
purported  minute  of  entry  of  pro^ 
One  affiant,,  shown  to  be  iiveak  in  ij 
and. 80  years  old,  swore  that  he  was  d 
of  the  county  and  orphans'  court,  and  i 
probate  judge  for  7  years,  coveriagj 
time  of  the  alleged  record.  Those  ov 
were  distinct,  and  not  capable  oi  b( 
held  by  one  person.  The  other  a£^ 
stated  that  the  record  was  signed  ^ 
different  person — one  Murphy,  '*ju<ii< 
orphans'  court"  Three  vritnesscs  i 
knew  Marphy  swore  that  he  was 
judge  at  that  time,  and  they  wen- 
roborated  by  the  records  of  the  secret 
of  state,  showing  one  Musg^ove  to  ^ 
been  the  incugibent  Held,  that  the 
deace  was   too  incredible    and   uacci 


son  ^i 
u  ti!ei 
its    wJ 
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to  establish  the  lost  record.     Whitney  v, 
Jasper  Land  Co.,  34  So.  259,  119  Ala.  497. 

§  7  (7)  Trial  and  Judgment. 

On  a  petition  to  substitute  lost  records, 
the  fact  of  the  record,  and  not  its  legal 
sufficiency  for  a  given  purpose,  is  the  is- 
sue. Whitney  v,  Jasper  ^nd  Co.,  84  So. 
259,  119  Ala.  497. 

Review  on  Appeal.— Under  Code,  %% 
555-558,  providing  for  substitution  of  lost 
records  on  motion  where  copies  of  the 
lost  record  and  proceedings  are  attached 
to  the  notice  verified  by  affidavit  of  the 
clerk,  and  oral  evidence  is  introduced  in 
addition,  which  is  not  set  out,  the  substi- 
tution will  not  be  set  aside  on  appeal. 
Ward  V.  State,  78  Ala.  455. 

Where  the  judgment  and  papers  of  a 
cause,  which  were  lost,  are  supplied  by 
others,  the  order  permitting  it  will  not 
be  reserved  on  error  at  defendant's  in- 
stance, though  the  substituted  Judgment 
is  for  less  than  the  cause  of  action  indi- 
cated by  the  declaration.  Doswell  v. 
Stewart,  11  Ala.  6^9. 

Appeal  from  Order  Where  Cause  Pend- 
ing.— Code  1896,  §  2647,  provides  that 
courts  have  power,  if  original  papers  or 
records  pertaining  to  pending  or  deter- 
mined causes  are  lost  or  destroyed ,  to 
cause  a  substitution  thereof.  Section  2648 
provides  for  substitution  in  pending 
causes.  Section  2652  gives  an  appeal  from 
any  order  of  a  court  of  record  granting 
or  refusing  substitution  *'under  the  pre- 
ceding section."  Section  2651  relates  ex- 
clusively to  a  question  of  cost  of  substitu- 
tion. The  sections  of  the  Code  from  264d 
to  2652  were  brought  forward  from  the 
Code  of  1886,  and  at  that  time  changed 
in  their  order.  Section  2652  was  section 
659  of  the  old  Code,  and  section  2649  was 
section  658.  Held,  that  section  2652  re- 
fers to  section  2649,  providing  for  the 
substitution  of  papers  in  a  cause  not  pend- 
ing, but  after  its  determination,  and  hence 
no  appeal  lies  from  an  order  granting  or 
refusing  the  substitution  of  a  paper 
where  the  cause  is  pending.  Alabama 
City,  etc,  R.  Co.  v.  Ventress,  149  Ala.  658, 
42  So.  1017. 

I  7  (8)  Operation  and  Effect. 

See  post,  "Conclusiveness  of  Record," 
§9.  ' 

"When  a  substantial  copy  of  the  lost 

11  Ala  Dig— 34 


or  destroyed  record  is  satisfactorily 
proved,  it  must  be  substituted  for  the 
original,  and  when  substituted,  it  has  the 
same  effect  and  efficacy,  no  more  nor  less 
than  the  original  would  have  had.  Ward 
V.  State,  78  Ala.  456,  457;  Peddy  v.  Street, 
87  Ala.  299,  6  So.  3."  Whitney  v,  Jasper 
Land  Co.,  119  Ala.  497,  24  So.  259,  260. 

"The  court  should  not,  as  in  this  case, 
render  judgment  for  the  amount,  but  by 
its  order  of  enrollment  supply  the  record 
evidence  of  one  already  in  existence,  the 
evidence  of  which  was  destroyed.  Being 
thus  supplied,  the  record  has  the  same 
effect  and  efficacy  as  evidence  of  a  judg- 
ment as  the  original  record  would  have 
had."    Adkinson  v.  Keel,  25  Ala.  551,  653. 

Conclusiveness. — A  decree  in  such  a 
proceeding,  substituting  the  lost  bond  as 
proposed,  is  not  conclusive  as  to  the  exe- 
cution of  the  bond,  but  only  ascertains 
that  such  a  bond  once  existed  of  record, 
that  it  was  lost  or  destroyed,  and  that  it 
is  replaced.    Tanner  v.  Mills,  50  Ala.  356. 

§  8.  Construction  and  Operation  in  Gen- 
eral. 

"Section  3369  of  the  present  Code — 
which  was  §  1270  of  the  Code  1852,  and 
which  section  has,  unchanged,  been 
brought  forward  into  all  of  our  subse- 
quent Codes — provides  that  a  conveyance 
shall  be  operative  as  a  record  from  the 
date  of  its  delivery  to  the  probate  judge 
for  record.  'This  statute  relieves  a  party, 
who  has  done  all  that  is  devolved  upon 
him  by  the  law,  from  the  consequences 
of  the  failure  of  the  probate  judge  to  dis- 
charge his  duty,  or  of  the  imperfect  man- 
ner in  which  he  discharges  it.  The  con- 
veyance being  operative  as  a  record  from 
its  delivery  to  the  judge,  no  subsequent 
mistake  of  his  could  deprive  it  of  the 
operation  thus  given  it  by  law.'  Mims  r. 
Mims,  35  Ala.  23;  Chapman  &  Co.  v, 
Johnson,  143  Ala.  633,  38  So.  797."  Enslen 
V,  Thornton,  182  Ala.  314,  62  So.  525,  527. 

§  9.  Conclusiveness  of  Record* 

"The  recital  of  the  record  of  the  city 
court  that  the  cause  was  by  consent  trans- 
ferred to  the  circuit  court,  and  the  recitals 
of  the  record  of  the  circuit  court  of  the 
appearance  of  the  parties,  and  of  the 
continuance  of  the  cause,  are  incapable  of 
contradiction    by    parol    evidence.    They 
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import  absolute  verity,  and  all  parties  to 
them  are  estopped  from  denying  their 
truth.  See  Deslonde  v,  Darrington,  29 
Ala.  92;  Whart  Ev.  §§  980-982."  Ex 
parte  Rice,  102  Ala.  671,  15  So.  450,  452. 

Failure  to  Compare  Original  with  Rec- 
ord.— Code,  §  986,  provides  that  judges 
of  probate  shall  record,  "in  a  fair  hand, 
word  for  word,"  conveyances  of  property, 
with  the  acknowledgments,  etc.  Id.  §  992, 
provides  that  the  transcript  of  an  instru- 
ment so  recorded  may  be  introduced  as 
evidence  in  place  of  an  original  which  is 
lost  or  destroyed.  Held,  that  under  these 
statutes,  a  failure  on  the  part  of  the  re- 
cording officer  to  compare  the  original 
with  the  record  does  not  do  away  with 
the  presumption  that  the  record  is  cor- 
rect. Mclntyre  v.  White,  26  So.  937,  124 
Ala.  177. 

"Where  a  record  book  is  printed  to 
subserve  conveniences  in  transcribing,  it 
is  no  less  his  duty  to  compare  the  printed 
original  with  what  is  intended  to  be  the 


printed  record,  than  when  transcribing  ii 
ink  with  his  own  hand.  It  is  because  *» 
law  presumes  he  will  discharge  tliis  iz-^, 
the  presumption  of  the  correctness  ot  'S 
record  is  indulged.  There  is  no  rea^oi 
for  presuming  correctness  in  the  one  ie( 
not  in  the  other  instance.  If  the  oS:^ 
had  transcribed  the  original  in  his  c«j 
hand  on  the  record,  but  failed  to  compa: 
the  record  when  complete,  with  the  ora 
inal  in  order  to  insure  correctness,  t'i 
fact  would  not  do  away  with  the  presurn 
tion  of  correctness  indulged  in  the  U* 
nor,  as  in  this  case,  will  this  presarajo: 
be  set  aside,  if  he  should  fail  to  con:* 
the  conveyance  with  the  printed  r«« 
after  he  had  completed  it.  But,  in  &S 
case,  because  of  the  known  fact  that  i 
necessary  precautions  are  not  alra 
taken  by  transcribing  officers  of  rec^ 
to  prevent  errors,  this  presumption  is 
prima  facie,  and  subject  to  be  cvck 
by  proof  showing  error."  Mclntnc 
White,  124  Ala.  177,  26  So.  937,  935. 


Recoupment. 

See  the  titles  PLEADING;  SET-OFF  AND  COUNTERCLAIM. 

Recourse. 

See  the  title  BILLS  AND  NOTES. 

Recovery. 

See  the  title  ACTION.     As  to  amount  of  recovery,  see  the  title   DAMAGE 

Recovery  of  Goods. 

See  the  titles  BAILMENT;  DETINUE;  PLEDGES;  REPLEVIN;  SALES 

Recovery  of  Pasrments. 

See  the  titles  MONEY  PAID;  MONEY  RECEIVED;  PAYMENT:  SAL 
TAXATION;  VENDOR  AND  PURCHASER.  As  to  recovery  of  taxes,  see 
titles  MUNICIPAL  CORPORATIONS;  TAXATION. 

Recovery  of  Possession  of  Land. 

Sec  the   titles   EJECTMENT;   ENTRY,   WRIT   OF;   FORCIBLE    ENTRY  ; 

DETAINER. 

Recrimination.  # 

See  the  title  DIVORCE. 


Re-CroM-Examination. 

See  the  title  WITNESSES. 

Redelivery. 

Jec  the  titles  ATTACHMENT;  BAILMENT;  BILLS  AND  NOTES;  CHAT- 
L  MORTGAGES;  EXECUTION;  GARNISHMENT;  PLEDGES;  REPLEVIN; 
LES;  TAXATION. 

Redemption. 

kS  to  rigrht  of  redemption  in  particular  cases,  see  the  appropriate  specific  titles 
oughout  this  work,  such  as  ASSIGNMENTS  FOR  BENlEFIT  OF  CREDITORS; 
NKRUPTCY;  CHATTEL  MORTGAGES;  EXECUTION;  FRAUDULENT 
XVEYANCES;  MORTGAGES;  PLEDGES;  etc. 

Reduction. 

the  titles  DAMAGES;    TAXATION.    As  to  reducing  compensation  during  of- 
fice, see  the  title  OFFICERS. 

Redundancy. 

See  the  title  PLEADING. 

Re-Eiitay. 

the  titles  ADVERSE  POSSESSION;  DEEDS;  LANDLORD  AND  TENANT; 

MINES  AND  MINERALS. 

Re-Examination. 

See  the  titles  APPEAL  AND  ERROR;  EVIDENCE;  WITNESSES. 

Re-Exchange. 

See  the  title  BILLS  AND  NOTES. 

Re-Execution. 

See  the  title  LOST  INSTRUMENTS. 

Referee. 

See  the  titles  BANKRUPTCY;  REFERENCE. 
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[.  Natnrei  OronndSi  and  Order  of  Beference. 

§  1.  Compulsory  Reference  for  Trial  of  Issues. 

§  2.  Examination  of  Account  of  Numerous  Items. 

§  3.  Consent  to  Reference. 

§  4.  Jurisdiction  and  Authority  to  Order  Reference. 

§  5.  Modification  of  Order. 

§  6.  Vacating  or  Setting  Aside  Order. 

§  7.  Operation  and  Effect  of  Reference. 

§  8.  Objections  and  Exceptions  to  Order. 

n.  Referees  and  Proceedings. 

§  9.  Examination  of  Witnesses  for  Purpose  of  Report  of  Testinvny 

m.  Report  and  Findings. 

§  10.  Making  and  Form  of  Report. 

§  11.  Findings  of  Fact  and  Conclusions  of  Law. 

§  12.  Facts  and  Conclusions  to  Be  Found. 

§  13.  Report  of  Evidence  with  Decision  or  Findings. 

§  14.  Operation  and  Effect. 

§  15.  Objections,  and  Exceptions,  and  Hearing  Thereof  in  Genera*. 

§  16.  Recommittal. 

§  17.  Setting  Aside. 

Cross  References, 
See  the  titles  ARBITRATION  AND  AWARD;  EQUITY. 
As  to  references  in  particular  actions  see  the  specific  titles. 


I.  NATURE,  GROUNDS,  AND  ORDER 
OF  REFERENCE. 

§  1.  Compulsory   Reference  for  Trial   of 
Issues. 

§    %.  Examination    of    Account    or 

Numerous  Items. 

Where  accounts  between  parties  are 
voluminous,  comprising  the  history  of 
scores  of  transactions  covering  a  period 
of  many  years,  and  the  correctness  of 
some  items  is  impugned,  a  reference  may 
be  ordered  to  state  the  account.  Speak- 
man  v.  Vest.  45  So.  667,  154  Ala.  412. 

§  8.  Consent  to  Reference. 

The  submission  is  none  the  less  vol- 
untary because  by  the  terms  of  the  sub- 
mission a  certain  officer  was  to  appoint 
the  referees.  Davis  v,  Forshee,  34  Ala. 
107. 

§  4.  Jurisdiction  and  Authority  to   Order 
Reference. 

The  submission  of  a  cause  on  pleadings 


and  proof  does  not  authorize  the  chsrc^ 
lor  to  make  an  interlocutory  order  oi  rj 
erence  to  take  an  account,  and  to  co 
firm  the  same  during  vacation,  withe 
giving  the  parties  the  opportunity  to  \ 
exceptions  thereto,  which  rig^ht  is  sccnJ 
by  the  ninety-third  and  nincty-tD-r 
rules  of  chancery  practice.  Shine  r  B 
ling,  82  Ala.  415.  2  So.  533. 

§  6.  Modification  of  Order. 

An  order  of  reference  to  ascertr.i- 
amount  of  damages  is  subject   to  tt.^ 
fication    or    correction    on     final    dec: 
Prouty  V.    Alabama    Great     Southern 
Co.,   174  Ala.   404.   56   So.    980. 

§  6.  Vacating  or  Setting  Aside  Order. 

Waiver  of  Order. — When  an  o'i*fi 
made  for  the  reference  of  a  cause  !0 
bitration,  and  a  trial  is  afterwards  had 
fore  a  jury  without  setting  aside  snc^ 
der,  it  will  be  considered  to  have  1 
waived.  Seamans  r.  White,  8  Ala  i 
cited  in  note  in  31  L.   R.    A.,   X.  5. 


532 


§§  7-15 


Reference 


533 


§  7.  Operation  and  Effect  of  Reference. 

Diacontinuance  by  Law  after  Order.— 
An  order  of  reference  implies  the  con- 
sent of  parties,  and  there  can  not  be  a 
discontini\ance  by  operation  of  law  after 
a  reference,  until  the  order  is  discharged. 
Mendenhall  v.  Smith,  Minor  380. 

Effect  as  to  Issuance  of  Execution. — 

When  a  reference  is  ordered  to  ascertain 
the  amount  of  money  due  the  complain- 
ant, or  the  value  of  property  with  which 
the  defendant  is  charged  by  the  decree, 
no  executon  should  issue,  until  the  re- 
port of  the  register  comes  in  and  is  con- 
firmed.    Stapler  v.  Hurt,  16  Ala.  799. 

§  8.  Objections  and  Exceptions  to  Order. 

* 

Waiver  of  Irregularities^ — Where  the 
parties  either  expressly  consent  to  a  ref- 
erence or  afterwards  appear  before  the 
referee  without  raising  any  objection  to 
his  appointment,  authority,  or  jurisdiction, 
objections  to  the  reference  or  irregulari- 
ties therein  will  be  deemd  waived.  Pa- 
tillo  V,  Taylor,  83  Ala.  230,  3  So.  558, 

II.   REFEREES  AND  PROCEED- 

INGS. 

§  9.  Examination  of  Witnesses  for  Pur- 
pose of  Report  of  Testimony. 

Right  to  Introduce  Witnesses — ^Want  of 

Notice.— Under  Code  1896,  §  743,  subd  3, 
providing  that,  on  a  reference  to  the  reg- 
ister, he  has  authority  to  examine  on  oath 
viva  voce  all  witnesses  produced  by  the 
parties  before  him  and  take  down  such 
evidence  in  writing,  it  is  error  for  him 
not  to  allow  respondent  to  introduce  wit- 
nesses, because  notice  had  not  been  given 
complainant  at  the  opening  of  t\^t  refer- 
ence. Brady  v,  Brady,  39  So.  237,  144 
Ala.  414. 

III.  REPORT  AND  FINDINGS. 

§  10.  Making  and  Form  o^  Report. 

Where,  in  a  suit  by  a  lessee  to  enjoin 
actions  for  rent  and  for  unlawful  detainer 
and  for  damages  for  breach  of  the  les- 
sor's covenants,  upon  agreement  a  de- 
cree was  rendered  granting  complainant 
relief  and  referring  the  ascertainment  of 
the  amount  the  lessor  should  pay  for  the 
breach  and  what  amount  of  rent  the  les- 
see should  pay,  a  report  finding  such 
amount,  accompanied  by  a  statement  of 
the  evidence  on  which  the  findings  were 


based,  is  sufficient  in  form.     Metzger  v. 
Brincat,  45   So.  638,  154  Ala.  397. 

S  11.  Findings  of  Fact  and  Conclnsiona 
of  Law. 


§  IS. 


Facts  and  Conclusions' to  Be 


Found. 

Matter  Not  within  Terms  of  Reference. 

— The  report  of  a  register  which  was  on 
a  matter  not  within  the  terms  of  the  ob- 
jects of  the  reference  was  unauthorized 
and  properly  disregarded.  Abney  v,  Ab- 
ney,  182  Ala.  213,  62  So.  64. 

§  13.  Report  of  Evidence  with  Decision  or 
Findings. 

Under  a  reference  as  to  questions  of 
fact  or  matters  of  account,  it  is  the  duty 
of  the  referee  or  auditor  simply  to  state 
•the  facts  found  by  him;  and  it  is  irregular 
for  him  to  report  or  discuss  the  evidence. 
Mahone  v.  Williams,  39  Ala.  202;  Vaughan 
V,  Smith,  69  Ala.  92. 

§  14.  Operation  and  Effect 

Findings  of  Fact.— Code,  §  2937,  relat- 
ing to  the  reservation  of  points  raised  on 
a  reference,  does  not  operate  to  change 
or  abolish  the  established  practice  in  re- 
vising the  decisions  of  the  register  upon 
questions  of  fact  referred  to  him.  Ma- 
hone V.  Williams,   39   Ala.   202. 

§   IS.   Objections,  and    Exceptions,    and 
Hearing  Thereof  in  General. 

Exceptions  to  a  report  of  a  referee 
should  be  specific,  and  not  general. 
Vaughan  v.  Smith,  69  Ala.  92. 

Sufficiency  of  Reference  to  Evidence  to 
Support  Exceptions. — A  paper  purporting 
to  state  exceptions  to  a  referee's  report, 
but  containing  no  notation  of  the  evi- 
dence on  which  the  exceptions  were  based 
as  required  by  Chancery  Prac.  rule  93, 
Civ.  Code  1907,  p.  1556,  and  Code  1907, 
§  3161,  is  insufficient.  McCall  v.  Hall,  162 
Ala.  191,  62  So.  68;  See  also,  Mooney  v, 
Walter,  69  Ala.  75;  Mahone  v.  Williams, 
39  Ala.  202;  Crump  v.  Crump,  69  Ala.  156; 
State  V.  McBride,  76  Ala.  51,  60. 

Chancery  practice  rule  94  (Code  1696, 
p.  1222),  requiring  the  solicitor  for  ex- 
ceptant to  a  register's  report  to  note  at 
the  foot  of  each  exception  to  conclusions 
of  facts,  the  evidence  or  parts  of  evidence 
he  relies  on  in  support  of  the  exception, 
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with  such  designation  and  marks  of  refer- 
ence as  to  direct  the  attention  of  the  court 
to  the  same,  is  insufficiently  complied  with 
by  excepting  to  items  in  a  report,  speci- 
fied by  number,  and  by  a  separate  sheet 
of  paper  containing  a  statement,  "Refer- 
ence to  evidence  to  support  exceptions/' 
followed  by  a  statement  of  the  number 
of  exceptions  and  the  evidence  relied  on 
to  support  the  exception,  but  without 
date  of  filing  or  designation  of  the  inter- 
est in  the  matter  of  the  person  by  whom 
it  is  signed.  McGuire  v.  Appling,  47  So. 
700.  157  Ala.  309. 

Procedure   on  Sastaining   Exception. — 

Upon  sustaining  an  exception  to  the  re- 
port of  a  referee  going  to  a  single  item 
of  the  account,  which  sfhould  have  been, 
but  was  not,  allowed,  the  chancellor  may 
make  the  correction,  thereupon  state  the 
account,  and  render  a  decree  accordingly, 
without  further  reference.  Mc Curdy  v. 
Middleton,  90  Ala.  99,  7  So.  655. 


§  16.  Recommittal. 

Discretion  of  Court. — ^Whcre  the  qnes- 
tion  whether  land  sold  for  distribadoi 
brought  less  than  its  fair  value  was  re- 
ferred, and  the  referee  reported  that,  be- 
ing informed  that  one  of  the  bids  bac 
been  withdrawn,  he  recommended  that 
the  sale  of  the  land  covered  by  that  bid 
be  not  confirmed,  it  was  discretiocarj 
with  the  chancellor  to  re-refer  the  matter 
on  the  referee's  request,  based  on  the  bid- 
der's evidence  that  he  had  not  withdrawn 
the  bid.  Roy  v.  O'Neill,  52  So.  946,  Itt 
Ala.  354. 

§  17.  Setting  Aside. 

A  chancellor  has  authority  to  set  aside 
the  report  of  a  referee  ex  mero  mo  to,  ari 
order  another  reference,  ^th  diffcrcs^t 
directions  as  to  the  taking  of  an  accocc:. 
or  for  the  purpose  of  receiving  additional 
evidence,  not  at  variance  with  the  prino 
pies  settled  by  the  decree.  McCurdy  r. 
Middleton,  90  Ala.  99,  7  So.  655. 


Kcferftndiiin* 

See  the  titles  CONSTITUTIONAL  LAW;  COUNTIES;  INTOXICATING  LI^ 
UORS;  MUNICIPAL  CORPORATIONS;  SCHOOLS  AND  SCHOOL  DIS- 
TRICTS; TOWNS. 
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See  the  titles  CHATTEL  MORTGAGES;  MORTGAGES;  PLEADING, 

Refomuition. 

As  to  reformation  of  instruments,  see    the    title    REFORMATION    OF  INSTRU 
MENTS.     As  to  reformation  of  oflFenders,  see  the  title  INFANTS. 


REFORMATION  OF  INSTRUMENTS. 

Bight  of  Actions  and  Defenses. 

§    1.  Nature  and  Scope  of  Remedy. 

§    2.  Right  to  Reformation  in  General. 

§    3.  Inadequacy  of  Remedy  at  Law. 

§    4.  Instruments  Which  May  Be  Reformed. 

§    5.  In  General. 

§    6. Invalidity  of   Instrument. 

§    7.  Voluntary  Conveyances. 

§    8.  Matters  Subject  to  Reformation. 

§    9. In  General. 

§  10. Matter  of  Description. 

§  10  (1)  In  General. 

§  10  (2)  Erroneous   Inclusion  or   Failure  to   Make  Reservation. 

§  11.  Legal  Operation  and  Effect. 

§  12.  Grounds  for  Reformation. 

§  13.  — —  In  General. 

§  14.  — —  Mistake  of  Fact. 

§  14  (1)  In  General. 

§  14  (2)  By  Scrivener  or  Draftsman. 

§  15.  Mistake  of  Law. 

§  16.  Mutuality  of  Mistake. 

§  17.  Mistake  and  Fraud. 

§  18.  Fraud. 

§  19.  Conditions  Precedent. 

§  20.  Defenses  and  Objections  to  Relief. 

§  21.  Persons  Entitled  to  Reformation. 

§  22.  Persons  as  to  Whom  Instruments  May  Be  Reformed. 

§  23.  — —  In  General. 

§  24.  Bona  Fide  Purchasers. 

Proceediiigg  and  Belief. 

§  25.  Form  of  Remedy. 

§  26.  Jurisdiction  and  Venue. 

§  27.  Limitations  and  Laches. 

§  28.  Parties. 

§  29.  Pleading. 

§  30.  Bill,  Complaint,  or  Petition. 

§  30  ( 1 )  In  General. 

§  30  (2)  Grounds  for  Reformation. 
§  31.  Cross-Bill,  Cross-Complaint,  or  Counterclaim  for  Reforma- 
tion. 

§  32.  Plea  or  Answer,  and  Subsequent  Pleadings, 

§  33.  — ^ —  Demurrer. 

§  34.  Amendments. 

§  35.  Issues,  Proof,  and  Variance. 

§  36.  evidence. 
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§  37. 
§  38. 


§  38 
§  38 
§  38 
§  38 
§38 
§  38 
§  38 


Presumptions  and  Burden  of  Proof. 
Weight  and  Sufficiency. 

(1)  In  General. 

(2)  Contracts  in  General. 

(3)  Deeds. 


(4) In  General. 

(5)  Property  Conveyed. 

(6)  Estate  or  Interest  Created  or  Conveyed. 

(7) Covenants,  Conditions,  Restrictions,  and  Reserid 

tions. 

§  38     (8)  Leases. 

§  38     (9)  Trusts. 

§  38  (10)  Insurance  Policies. 

§  38  (11)  Releases,  Receipts,  and  Settlements. 
§  39.  Relief  Awarded. 

§  40.  Judgment  or   Decree  and  Enforcement   Thereof. 
§  41.  Effect  of  Reformation. 

Cross  References, 

Sec  ante,  the  titles  ALTERATION  OF  INSTRUMENTS;  CANCELL\TIO! 
OF  INSTRUMENTS;  CONTRACTS;  DEEDS;  EQUITY;  FRAUD;  IMPRQVl 
MENTS;  INSURANCE;  JUDLCIAL  SALES;  JUDGMENT;  LOST  INSTR! 
MENTS;  MORTGAGES;  QUIETING  TITLE;  post,  SPECIFIC  PERFORl 
ANCE;  VENDOR  AND  PURCHASER;WILLS. 


L    RIGHT    OF    ACTIONS    AND    DE- 

FBNSES. 

§  1.  Nature  and  Scope  of  Remedy. 

"The  desire  to  suppress  frauds,  and  to 
promote  good,  faith  and.  confidence  in  the 
formation  of  contracts,  has  induced  the 
courts  of  equity  from  an  early  day  to 
reform  written  instruments  so  as  to  make 
them  speak  the  true  intention  of  the  par- 
ties."   Stone  V,  Hale,  17  Ala.  557,  562. 

Reformation  Must  Be  Effective  if 
GrantecL — A  bill  to  reform  a  deed  will  not 
lie  when  such  reformation  would  be  en- 
tirely futile,  and  the  effect  of  the  deed 
would  remain  the  same  as  before  refor- 
mation. Gardner  v.  Knight,  27  So.  298, 
124  Ala.  273.  See  also  post,  "Invalidity 
of  Instrument,"  §  6;  "Voluntary  Con- 
veyances," §  7. 

In  an  action  for  the  reformation  and 
foreclosure  of  a  mortgage  the  court  will 
not  decree  reformation,  where,  if  cor- 
rected, the  mortgage  will  still  be  inopera- 
tive. McCrary  v.  Williams,  28  So.  695, 
127  Ala.  251. 

A  contract  will  not  be  reformed  to  per- 
mit complainant  to  recover  nominal  dam- 


ages for  its  breach.     Whitley  r.  Will^ 
ham*&  Bell,  176  Ala.  864,    57   So.  ?1«. 

A  purchaser  at  a  judicial  sale  on  d 
foreclosure  of  a  mortgage  can  not  ha 
corrected  an  alleged  error  in  his  deei 
the  correction  would  work  a  ranas 
from  the. judgment  or  proceedings  ir.  t 
action.  Goulding  Fertilizer  Co.  r.  Bj 
chard,  178  Ala.  298,  59  So.  485 
§  %.  Right  to  Refoniiatio&  m 

"To  authorize  the  reformation  of  a 
tract  which  has  been  reduced  to  wn 
and  signed,  the  j)roof  must  be  clear.  < 
act,  and  satisrfactory — First,  that  the  «n 
ing  does  not  truly  express  the  ictecii 
of  the  parties — that  on  which  their 
minds  had  agreed;  and,  second,  wha 
was  the  parties  intended  the  «r: 
should  express.  Alexander  r.  Caldw 
55  Ala.  517;  Campbell  r.  Hatchctt,  5:^  A 
548;  Turner  v.  Kelly,  70  Ala.  85;  Bet 
etc.,  Co.  V,  Sowell,  72  Ala.  14.  Bat  cbi 
eery  will  not  add  to  a  contract  a  :e 
or  stipulation,  unless  it  is  shown  the  p 
ties  intended  it  should  be  inserted.  C*< 
V.  Hart,  57  Ala.  390."  Guilmartin  r.  Ur 
hart,  82  Ala.  570,  1  So.  897. 

Necessity  of  PoweMJon. — It  is  sot  a 
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essary  that  the  complainant  should  be  in 
possession  of  the  land,  in  order  to  au- 
thorize the  filing  of  a  bill  to  reform  a 
deed.  Bieler  v.  Drefaer,  120  Ala.  364,  30 
So.  22,  23. 

It  is  not  necessary  that  a  purchaser  of 
property  *  should  be  in  possession  of  the 
premises  in  order  to  obtain  a  correction 
of  a  mistake  in  the  description  of  a  prior 
deed  to  a  portion  of  the  premises  exe- 
cuted by  the  grantor  to  another.  Jones 
V.  McNealy,  35  So.  1022,  13»  Ala.  378. 

§  8.  Inadequacy  of  Remedy  at  Law. 

A  grantor's  only  remedy  to  correct  a 
mistake  in  the  description  of  land  is  by 
a  proceeding  in  equity  to  make  the  deed 
speak  the  intention  of  die  parties,  as  it 
can  not  be  corrected  in  a  court  of  law. 
Daniel  v,  Williams,  177  Ala.  140,  58  So. 
419. 

Equity  will  entertain  jurisdiction  of  an 
action  to  correct  a  contract  which, 
through  mutual  mistake,  obligates  the 
complainant  to  pay  defendant  ''5  per  cu- 
bic feet,"  instead  of  ^*$*  per  100  cubic 
teet,"  for  railroad  construction  work, 
plaintiff  having  no  other  adequate  rem- 
edy, since  the  court  of  law  would  neces- 
sarily hold  him  to  the  letter  of  the  con- 
tract. Wright  r.  Wright,  180  Ala.  343, 
60  So.  931. 

Deatb  of  Other  Party.— An  allegation 
in  a  bill  by  a  grantee  to  reform  a  deed, 
that  the  grantor  is  dead  and  that  his 
only  heir  is  an  infant,  shows  that  plain- 
tiff can  not  have  the  deed  corrected  with- 
out resort  to  a(  court  of  equity.  Harold 
z.  Weaver,  72  Ala.  373. 

Where  Defect  May  Be  Shown  by  Pa- 

roL — "No  principle  is  better  settled 
here,  and  generally,  than  that  courts  of 
equity  have  jurisdiction  to  reform  a  writ- 
ten instrument,  on  account  of  a  mistake 
of  fact  occurring  in  it,  so  as  to  conform 
it  to  the  intention  of  the  parties  to  it, 
even  though  the  defect  is  -such  that  it 
may  be  aided  by  parol,  and  thereby  made 
available  as  a  defense  to  an  action  at 
law;  and  so  long  as  the  party  holding 
under  the  written  instrument  is  dependent 
on  parol  testimony,  and  is  exposed  to  the 
hazard  of  losing  the  benefit  of  his  written 
muniment  by  loss  of  such  parol  evidence, 
he  is  entitled  to  the  aid  of  a  court  of 
equity  to  perfect  the  written   muniment 


Green  v,  Dickson,  119  Ala.  346,  24  So. 
422."  Stephenson  v,  Harris,  131  Ala.  470, 
31  So.  445,  446. 

Jurisdiction  to  reform  a  conveyance 
which  omits  the  county  and  state  in 
which  the  lands  conveyed  are  situate  is 
not  lost  because,  in  an  action  at  law  re* 
specttng  it,  the  defect  can  be  supplied  by 
parol.  Green  v.  Dickson,  24  So.  422,  119 
Ala.  346. 

Where  a  written  contract  for  the  sale 
of  iron  contemplated  payment  by  credit 
on  a  debt  owing  by  the  seller  to  the 
buyer,  but  by  mutual  mistake  a  provision 
that  payment  should  be  so  made  until 
the  indebtedness  was  satisfied  was 
omitted,  the  buyer  was  entitled  to  have 
the  contract  reformed,  though  the  defect 
might  have  been  aided  by  parol  and  the 
provision  made  available  at  law.  Merritt 
V.  Coffin,  44  So.  622,  152  Ala.  474. 

Where  Suit  for  Breach  of  Warranty 
Proper  Remedy^ — ^A  purchaser  at  a  mort- 
gage foreclosure,  who  purchases  in  reli- 
ance on  the  description  given  in  the  mort- 
gage, advertisement,  and  auctioneer's 
deed  without  reference  to  some  specified 
piece  of  land,  otherwise  properly  de- 
scribed, can  not  maintain  a  suit  to  cor- 
rect a  misdescription  in  the  mortgage  and 
his  deed,  his  remedy  being  by  action  for 
breach  of  warranty  against  his  immediate 
or  remote  grantors;  and  hence,  in  a  suit 
by  a  purchaser  for  a  reformatio.n,  he  must 
allege  that  he  participated  in  the  mistake 
in  the  description.  Goulding  Fertilizer 
Co.  v..  Blan chard,  178  Ala.  298,  59  So. 
485. 

§  4.  Inatruments    Which    May    Be    Re- 
formed. 

See  post,  "Persons  As  to  Whom  In- 
struments May  Be  Reformed"  §  2«,  et 
seq. 

g  5.  —  In  General. 

A  mortgage  having^become  extinct  by 
foreclosure,  the  fact  that  the  property 
was  omitted  therefrom  by  mistake  in  the 
execution  of  the  instrument  furnishes  no 
ground  for  reformation  in  equity  of  ei- 
ther the  mortgage  or  the  decree  of  fore- 
closure. Stewart  v,  Wilson,  37  So.  650, 
141  Ala.  405,  cited  in  note  in  39  L.  R.  A., 
N.  S.,  91. 

Code,  §§  3840,  3841,  expressly  confer 
jurisdiction  on  the  chancery  court  to  cor- 
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rect  a  misdescription  of  lands  in  a  deed 
made  by  an  executor  or  administrator 
under  authority  of  the  probate  court 
when  it  is  made  to  appear  that  the  price 
paid  was  reasonable;  that  the  vendee  was 
a  bona  fide  purchaser;  that  the  money 
has  been  paid  to  the  proper  representa- 
tive of  the  estate,  or  appropriated  for  it« 
benefit,  and  that  the  parties  have  received 
regular  notice  of  such  sale  or  probate 
proceedings.     Ganey  v.  Sikes,  76  Ala.  421. 

Sheriff's  Deed.— Code  1&76,  §  3207, 
authorizing  the  court,  in  case  a  sher- 
iff h«s  died  or  vacated  his  office 
without  making  a  conveyance  of 
lands  he  has  sold  under  order  of  the 
court,  to  order  his  successor  to  execute 
the  conveyance,  does  not  authorize  the 
court  to  order  the  reformation  of  a  de- 
fective conveyance.  McCall  v.  White,  73 
Ala.  562.  See  post,  "Invalidity  of  In- 
strument," §  6. 

Equity  has  jurisdiction  to  correct  a 
mistake  in  description  of  lands  in  a  sher- 
iff's deed,  and  carry  out  the  intention  of 
the  parties  thereto.  Reddick  v.  Long,  124 
Ala.  260,  27  So.  402. 

Wills. — A  will  can  not  be  reformed  in 
equity  so  as  to  make  it  create  a  separate 
estate  in  a  married  woman,  on  proof  of 
an  agreement,  prior  to  her  marriage,  be- 
tween the  testator,  who  was  her  father, 
and  her  intended  husband,  that  the  will 
of  the  former  should  exclude  the  hus- 
band's marital  rights.  Machem  v.  Ma- 
chem,  28  Ala.  374. 

Equity  has  jurisdiction  to  correct  mis- 
takes in  wills,  only  where  the  error  ap- 
pears upon  the  face  of  the  will  itself, 
so  that  both  the  mistake  and  the  correc- 
tion can  be  ascertained  and  supplied  by 
the  context,  from  a  plain  interpretation 
of  the  terms  of  the  instrument  as  it 
stands.  A  resort  to  extrinsic  evidence  is 
never  permitted  either  to  show  a  mistake 
or  to  ascertain  th^  correction.  Mistakes 
which  can  be  thus  corrected  may  be  in 
the  names  of  legatees  or  devisees,  in  the 
description  of  propertji^  or  in  other  terms. 
2    Pomeroy,    Eq.    Jur.    §    871;    Erwin    v. 

m 

Hamner,  27  Ala.  296;  Machem  v.  Ma- 
chem, 28  Ala.  374,  cited  in  note  in  16 
L.  R.  A.  321. 

Mortgage  of  Homestead. — A  court  of 
equity  will  assume  jurisdiction  to  reform 
a  mortgage  of  a  homestead  belonging  to 


a  married  man,  and  executed  and  ac- 
knowledged by  him  and  his  wife  in  strict 
conformity  with  the  statute,  by  correct- 
ing the  description  of  the  conveyed  pres- 
ises,  where  the  premises  are  described  a 
the  mortgage  as  containing  a  stated  nam- 
ber  of  acres,  and  including  the  famih 
residence,  stables  and  other  inlp^0T^ 
ments,  and  the  desired  refonnatioo  dofs 
not  seek  to  increase  the  quantity  of  tht 
lands  conveyed,  or  to  locate  them  in  dtt- 
ferent  section,  but  merely  to  correct  u 
admitted  error  in  the  designation  of  'Ju 
subdivisions  of  the  same  section.  Gird* 
ner  v,  Moore,  75  Ala.  394. 


§  6. 


Invalidity  of  Instnimeiit 


As  to  necessity^  for  efiPectiveness  is  i 
ground  for  granting  reformation,  set 
ante,    "Nature    and    Scope    of    Remedj,' 

§  1. 

A  deed  of  a  married  woman  will  ca 
be  reformed  as  to  the  grantee  nasMj 
therein,  whese,  after  reformation,  tfa 
deed  would  be  void  because  not  joiae 
in  by  the  husband  under  Code  Is? 
§  2707.  Jackson  Lumber  Co.  v.  Bass,  1 
Ala.  169,  61   So.  271. 

Equity  will  reform  a  conreyance  of  i 
acres  of  a  quarter  section  of  land,  whi^ 
fails  to  identify  the  particular  land  cs 
veyed,  even  though  such  deed,  in  a  con 
of  law,  is  void  on  its  face.  Green  r.  Die 
son,  24  So.   422,   119   Ala.    346. 

"Equity  will  not  attempt  the  nsth 
proceeding  of  reforming-  a  void  ici 
Martin  v.  Dollar,  32  Ala.  422."  Re<ld'^ 
V,  Long,  124  Ala.  260,  87  ^.  402,  404 

Invalidity  Due  to  Statute  of  Fraadi^ 

The  fact  that  stipulations  by  one  of  t! 
parties  to  a  written  instrument  are  vntt 
the  statute  of  frauds  is  no  gronnd  i 
refusing  to  reform  such  instrument  at 
instance,  when  he  has  not  refused  to 
form  the  contract  on  his  part.  Thom;-^ 
V.  Marshall,  36  Ala.  504. 

Void    Sheriff't    Sale.--£quity   will 
reform  a  sheriff's  deed  for   incorrec 
in  the  description  of  the  land,  where 
sale  itself  was  a  nullity.     Martin  r. 
lar,  32  Ala.  48d.     See  ante,  ''In  Gee 

§«. 

Void    Mortgages. — ^'*The     mortgage 
the  wife's  land  to   secure    the   has 
debt  being  void,  it  were  a  rain  an<S 
less  thing  to  reform  it  in    matter  o 
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scription  of  its   subject-matter."     Day  v. 
Shiver,   137   Ala.   185,  33   So.   831,   832. 

Where  a  mortgage  executed  by  an  in- 
competent's guardian  was  void  because 
not  confirmed  by  the  court  conferring  the 
authority,  it  could  not  be  made  the  basis 
of  a  bill  for  the  correction  of  a  mistake 
thereiti.  Montgomery  v.  Ferryman  &  Co., 
41  So.  838,  147  Ala.  207. 

I  7.  —- —  Voluntary  Conveyances. 

The  right  to  reformation  of  a  deed  is 
not  affected  by  whether  it  is  one  of  bar- 
gain and  sale  or  of  gift.  Jones  v,  Mc- 
Nealy,  35  So.  1022,  139  Ala.  378. 

"The  deed  on  its  face  purported  to  be 
a  mere  voluntary  conveyance,  which 
would  be  void  as  to  the  attaching  credit- 
ors, whose  debts  existed  at  the  time  of 
its  execution.  It  was  incapable  of  being 
established  by  parol  proof  of  a  valuable 
consideration  in  a  court  of  law,  such  evi- 
dence being  inadmissible  as  tending  to 
vary  the  legal  effect  of  the  instrument. 
The  only  remedy,  in  such  cases,  is  a  bill 
in  equity  filed  with  the  view  of  its  refor- 
mation. Kerr  on  Fraud  &  Mis.  191-2; 
Hubbard  v.  Allen,  59  Ala.  283."  Berry, 
etc.,  Co.  V,  Sowell,  72  Ala.  14,  18,  cited 
in  notes  in  28  L.  R.  A.,  N.  S.,  789,  818, 
907,   908,   917. 

f  8.  Matters  Subject  to  Reformation. 
i  9.  —  In  General. 

When  a  lease  of  real  estate  belonging 
to  the  bank  is  executed  in  the  name  of 
the  assistant  commissioner,  and  the  rent 
due  thereby  is  to  be  paid  to  the  bank, 
equity  will  decree  a  reformation  of  the 
contract  and  a  specific  performance 
against  the  bank.  Douglass  v.  Branch 
Bank  at  Mobile,  19  Ala.  659. 

Obligee  fai  Bond  Kiamed  Incorrectly. — 
Equity  n\^y,  reform  a  bond,  conformably 
to  the  intention  of  the  parties,  on  satis- 
factory proof  that  one  "James"  was  in- 
tended to  be  the  obligee,  instead  of 
''Jones,"  and  that  the  latter  nanK  was  in- 
serted by  mistake.  Gayle  v.  Hudson,  10 
Ala.  116. 

§  10.  »-^  Matter  of  Description.  * 

§  10  (1)  In  General. 

Where  a  debtor  executed  a  deed  of 
trust  to  secure  certain  creditors  and  sure- 
ties, and  included  in  it  certain  notes  on 
which  one  of  the  beneficiaries  was  sup- 
posed to  be  bound  as  surety,  describing 


them  as  notes  on  which  said  beneficiary 
was  security,  under  the  belief  that,  if  he 
was  not  bound,  the  misdescription  would 
exclude  the  holder  of  them  from  any 
benefit  under  the  deed,  the  deed  was  re- 
formed in  equity,  on  proof  of  the  mis- 
take, and  that  the  grantor  intended  to 
secure  the  said  beneficiary  only,  and  not 
the  notes.  Trapp  v.  Moore,  21  Ala.  693, 
cited  in  notes  in  28  h.  R.  A.,  N.  S.,  799, 
811,  825. 

Where  a  sheriff  levied  on  a  ''paper-mill 
site"  and  10  contiguous  acres  of  land, 
minutely  describing  the  property  by 
metes  and  bounds,  and  plaintiff's  grantor 
received  a  deed  containing  the  same  de- 
scription, and  conveyed  the  land  to  plain- 
tiff, who  recovered  it  in  ejectment  by  a 
judgment  describing  the  property  as  in 
the  deeds  under  which  he  was  put  in 
possession,  he  was  not  entitled  to  a  re- 
formation of  the  deeds  on  showing  that 
defendant's  father  had  deviled  a  life  es- 
tate in  lands,  of  which  such  land  formed 
a  part,  to  defendant  and  his  wife,  with 
power  to  dispose  of  a  part  thereof  known 
as  the  "paper-mill  site,"  together  with 
any  10  acres  of  land  contiguous  thereto, 
such  power  not  having  been  exercised,  on 
the  ground  that  the  paper-mill  site  was 
a  well-known  and  designated  tract,  and 
that  the  general  and  particular  descrip- 
tions were  repugnant,  since  to  grant  such 
relief  would  be  to  substitute  other  lands 
for  those  conveyed.  Henderson  v,  Hos- 
feldt,  27  So.  415,  124  Ala.  391. 

Wrong  Description  of  Land. — A  misde- 
scription in  a  deed  will  be  reformed  in 
a  court  of  eqpity.  Fields  v.  Clayton,  23 
So.  530,  117  Ala.  538. 

"The  bill,  being  one  for  the  correction 
of  a  mistake  in  the  description  of  the 
lands  in  the  deed,  undoubtedly  presents 
a  case  of  equity  jurisdiction.  Houston  v. 
Paul,  86  Ala.  232,  5  So.  433,  and  authori- 
ties there  cited."  Bieler  v,  Dreher,  129 
Ala.  384,  30  So.  22,  23. 

When  a  mistake  is  made  in  the  descrip- 
tion of  land  in  a  deed  and  mortgage, 
equity  will  reform  the  conveyances  so  as 
to  make  them  express  the  real  agree- 
ments. Houston  V.  Paul,  86  Ala.  230',  5 
So.  433,  cited  in  notes  in  28  L.  R.  A., 
N.    S.,    789,    822. 

Same — Deed  Describes  Wrong  Land. — 

Reformation   of  a  deed   will  be   decreed 
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where  it  appears  that  the  grantee  con- 
tracted with  reference  to  a  certain  tract 
upon  which  there  were  improvements, 
and  was  put  in  possession  thereof  by  the 
grantor  on  payment  of  the  purchase  price, 
though  the  grantor,  in  drawing  the  deed, 
either  by  mistake  or  fraud,  inserted  a  de- 
scription of  a  different  tract,  upon  which 
there  were  no  improvements.  Blackburn 
V,  Perkins,  35  So.  250,  136  Ala.  305. 

Same-— Giving  Wrong  Section  Number. 

— A  deed  to  the  homestead,  which  is 
properly  signed  and  acknowledged  by 
both  husband  and  wife,  but  which,  by 
mistake,  misdescribes  the  land  by  giving 
a  wrong  section  number,  may  be  re- 
formed in  equity.  Tillis  v.  Smith,  108 
Ala.  264,  19  So.  374,  cited  in  notes  in  28 
L.  R.  A.,   N.  S.,  822,  806. 

In  Gardner  v.  Moore,  75  Ala.  394  it  is 
stated,  arguendo,  that  the  reformation  in 
description  which  was  there  prayed  for 
in  the  bill  did  not  seek  to  locate  the  land 
in  a  different  section,  but  to  correct  an 
admitted  imperfection  in  the  designation 
of  it,  by  erroneous  land  numbers  belong- 
ing to  the  same  section;  this  fact  how- 
ever, not  being  made  the  basis  of  the 
decision  is  not  an  adjudication  that  re- 
formation would  be  denied  if  the  mistake 
is  made  in  respect  to  the  same  number. 
On  principle,  there  is  no  logical  founda- 
tion for  such  a  distinction.  The  same 
results  follow  mistakes  as  to  the  section 
number  as  accompany  mistakes  as  to  the 
sub-division  of  the  section;  in  cither  case 
the  mistake  being  equally  harmful,  every 
reason  which  exist  for  correcting  the  mis- 
description in  the  one  instance  applies 
with  equal  force  to  the  other.  Tillis  v. 
Smith,    108   Ala.  264,   19   So.   374. 

Where  a  bond  recited  that  the  obligor 
had  sold  to  the  obligee  "half  of  the  south 
of  section  17,"  etc.,  it  was  held  that,  as 
there  was  no  such  subdivision  under  our 
surveys,  these  terms  will  be  construed  to 
mean  the  "half  of  the  south  half  of  sec- 
tion 17,"  and  that  such  was  a  reasonable 
construction,  especially  on  the  principle 
that  a  bond  is  to  be  taken  most  strongly 
against  the  obligor;  and  that  if  such  con- 
tract could  not  be  carried  into  effect  by 
reason  of  the  ambiguity,  it  might  be  re- 
formed on  proof  of  fraud,  mistake,  or 
want  of  skill  in  the  scrivener,  in  express- 
ing the  intention  of  the  parties.     Bass  v. 


Gilliland's    Heirs,   5   Ala.    761. 

Sanie-;>Mi8take  of  Land  in  Deed  by 
BKecutor  or  Administrator. — "The  chan- 
cery court  of  this  state,  apart  from  the 
power  conferred  expressly  by  the  Code, 
would  probably  have  no  jurisdiction  to 
correct  a  misdescription  of  lands  in  a 
deed  made  by  an  executor  or  adminis- 
trator under  authority  of  the  probate 
court,  where  an  order  of  sale  has  been 
granted  on  application  to  sell  the  lands 
of  a  decedent."  Ganey  v,  Sikes  (Ala.), 
4  So.  868. 

Same— In  Slieriff't  Deed— Where  the 
description  of  lands  in  a  sheriffs  deed 
corresponds  with  that  in  the  levy,  equity 
will  not  reform  the  deed.  Red  dick  v. 
Long,  27  So.  402,  124  Ala.  260. 

Same^-tMiatake  in  Description  6f  Land 
in  Mortgage. — Where,  in  a  mortgage  of 
a  homestead  duly  acknowledged  and  exe- 
cuted, there  is  a  mistake  in  the  descrip- 
tion of  the  land,  equity  will  reform  the 
mortgage,  where  the  quantity  of  the  land 
conveyed  is  not  thereby  increased.  Weth- 
crington  v.  Mason,  86  Ala.  345,  5  So. 
679. 

A  court  of  equity  will  reform  a  mort- 
gage by  correcting  a  mistake  in  the  de- 
scription of  the  land  conveyed  when  the 
mistake  is  clearly  and  satisfactorily 
proved  and  it  can  be  corrected  without 
injury  to  an  innocent  purchaser.  Dozier 
V.  Mitchell,  65  Ala.  511. 

A  mistake  in  the  description  of  lands 
conveyed  by  a  mortgage,  when  made  to 
appear  by  satisfactory  evidence,  may  be 
corrected  by  the  decree  of  a  court  of 
equity  in  like  manner  as  with  any  other 
written  instrument.  McGehee  v,  Lehman, 
Durr  &  Co.,  65  Ala.  316. 

Same— When  Uncertain  What  Land 
Was  Intended. — A  mortgage  purported 
to  convey  800  acres  of  land,  part  of  a 
large  plantation,  but  by  a  misdescription 
of  government  numbers  conveyed  320 
acres  to  which  the  mortgagor  had  and 
claimed  no  title.  Held,  that  reformation 
was  properly  refused,  though  there  was 
an  evident  mistake,  because  it  was  un- 
certain what  lands  were  intended  to  be 
conveyed  instead  of  those  described  by 
mistake.  Alexander  v,  Caldwell,  55  Ala. 
517,  cited  in  notes  in  28  L.  R.  A.,  N.  S., 
789,  809,  917. 
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Same  —  Time  of  Applicatioii  to  Re- 
form.— Upon  timely  application  a  court 
of  equity  has  jurisdiction  to  correct  a  mu- 
tual mistake  of  the  parties  to  a  deed  in 
respect  to  the  land  conveyed.  Peaeock 
V,  Bethea,  3  So.  864,  151  Ala.  141.  See 
post,   "Limitations   and    Laches,"   §   27. 

A  bill  by  the  purchaser  at  foreclosure 
w^ll  not  lie  to  correct  a  misdescription  of 
land  in  the  mortgage,  after  confirmation 
of  sale,  the  n^isdescription  appearing  in 
the  foreclosure  bill,  in  the  decree  order- 
ing a  sale,  in  the  advertisement  of  sale 
by  the  register,  in  his  report  to  the  court 
and  his  deed  to  the  purchaser,  and  in 
the  confirmation  of  the  sale  by  the 
court.  Stephenson  v.  Harris,  31  So.  445, 
131  Ala.  470,  cited  in  note  in  39  L.  R.  A., 
N.  S.,  91. 

§  10  (2)  Erroneous  Inclusion  or  Failure 
to  Make  Reservation. 

A  grantor  is  entitled  to  have  a  mis- 
take in  a  deed  corrected  without  re- 
gard to  whether  the  grantee  knew,  at 
the  time  the  deed  was  delivered,  that  it 
contained  a  greater  estate  than  bar- 
gained for.  Dulo  t/.  Miller,  20  So.  9&1, 
112  Ala.  687,  cited  in  note  in  28  L.  R. 
A.,  N.  S.,  820. 

An  antenuptial  contract,  which  was 
drawn  by  the  husband  himself,  and 
which,  through  his  fraud  or  mistake, 
does  not  include  all  the  property  which 
was  intended  to  be  secured  to  the  sep- 
arate use  of  the  wife,  will  be  reformed 
in  equity  on  her  application.  Love  v. 
Graham,  25  Ala.  187. 


§  IL 


Legal  Operation  and  Effect. 


See  post,  "Effect  of  Reformation," 
§  41. 

A  court  of  equity  will  not  reform  an 
instrument  which  speaks  the  true  agree- 
ment between  the  parties,  though  they 
may  have  mistaken  the  legal  conse- 
quences of  the  agreement.  Larkins  v. 
Biddle,  21  Ala.  252,  cited  in  notes  in  28 
L.   R.   A.,   N.    S.,  799,  810,   811,   812. 

Where,  at  the  time  a  deed  was  made, 
there  were  several  contemporaneous  de- 
cisions as  to  the  effect  of  such  deed, 
which  were  in  opposition  to  previous  de- 
cisions, and  which  were  subsequently 
overruled,  the  mistake  of  the  parties  to 
the  deed  was  one  of  law,  which  could 
not   be   corrected.     Kelly   v.   Turner,   74 


Ala.  513,  cited  in  notes  in  29  L.    R.  A., 
N.  S.,  793,  801. 

A  contract  provided  that  defendant 
would  at  any  time  within  three  months 
sell  to  complainant  his  stock  in  a  cor- 
poration at  a  certain  price  per  share, 
and  that,  if  complainant  did  not  avail 
himself  of  the  option  within  the  time 
specified,  the  contract  should  be  void; 
and  complainant  gave  defendant  the  fol- 
lowing: "Received  of  [defendant]  49 
shares  of  the  capital  stock  of  the"  cor- 
poration named,  "to  be  paid  for  as  per 
terms  of*  said  contract,  "or  the  said  49 
shares  of  stock  to  be  returned  by  me  to 
said  [defendant]  within  the  time  speci- 
fied in  said  contract."  Held,  that  a  bill 
by  complainant  to  reform  the  contract 
by  striking  from  the  latter  instrument 
the  last-quoted  clause,  and  substituting 
for  the  word  *^atd"  in  such  instrument 
the  word  "held,"  was  not  open  to  the 
objection  that  it  'showed  that,  if  such 
changes  were  made,  the  legal  effect  of 
the  writing  would  not  be  varied.  Stev- 
ens V,  Hertzler,  22  So.  121,  114  Ala.  563. 

§  12.  Grounds  for  Reformation. 


§  13. 


In  General. 


A  court  of  equity  has  undoubted  ju- 
risdiction to  reform  written  contracts, 
when,  on  account  of  mistake  or  fraud, 
they  fail  to  express  the  real  intention 
and  agreement  of  the  parties;  but,  in  the 
exercise  of  this  jurisdiction,  which  in- 
vades a  salutary  rule  of  evidence,  the 
court  proceeds  with  the  utmost  caution, 
imposing  on  the  party  complaining  the 
burden  of  proving  the  alleged  mistake 
by  clear,  exact,  and  satisfactory  evidence, 
and  resolving  against  him  whatever  of 
doubt  or  uncertainty  the  evidence  may 
generate.  Campbell  v.  Hatchctt,  55  Ala. 
548,  cited  in  notes  in  28  L.  R.  A.,  N.  S., 
780,   809,   827,   916. 

"The  cases  in  which  instruments  may 
be  reformed  are:  'First,  where  there  is 
a  mutual  mistake — that  is,  where  there 
has  been  a  meeting  of  minds,  an  agree- 
ment actually  entered  into,  but  the  con- 
tract, deed,  settlement,  or  other  instru- 
ment, in  its  written  form,  does  not  ex- 
press what  was  really  intended  by  the 
parties  thereto;  and,  second,  where  there 
has  been  a  mistake  of  one  party,  ac- 
companied by  fraud  or  other  inequitable 
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conduct  of  the  remaining  parties.  In 
such  cases,  the  instrument  may  be  made 
to  -conform  to  the  agreement  or  trans- 
action entered  into,  according  to  the  in- 
tention of  the  parties.'  4  Pom.  Eq.  Jur. 
(3d.  Ed.)  §  1376,  p.  2725."  Hammer  v. 
Lange,  174  Ala.  337,  56  So.  573. 

Mistake  or  Fraud. — A  court  of  equity 
will  reform  a  contract,  so  as  to  make 
it  conformable  to  the  precise  intent  of 
the  parties,  if  from  fraud,  mistake,  or 
want  of  skill,  the  meaning  and  intention 
of  the  parties  has  not  been  properly 
expressed,  burtf  has  in  reality  been 
changed.  Paysant  v.  Ware,  1  Ala.  160, 
and  cases  there  cited.  Bass  v.  Gilliland, 
5  Ala.  761,  766;  Berry,  etc.,  Co.  v.  Sow- 
ell,  72 1  Ala.  14. 

"The  answer  of  Bass,  as  well  as  the 
proofs  in  the  cause,  very  satisfactorily 
show  that  half  of  the  south  half  of  the 
section  was  the  subject  matter  of  the 
sale,  and  if  the  bond  does  not  prove  this, 
Tt  is  to  be  attributed  to  fraud,  mistake 
or  want  of  skill  in  drawing  it:  and  upon 
either  ground,  might  (if  necessary)  be 
reformed."  Bass  v,  Gilliland,  5  Ala.  761, 
766. 

When  a  written  contract  fails  to  ex- 
press some  important  element  which  the 
parties  intended  it  should  express,  or 
expresses  it  differently,  and  this  is  the 
result  of  mistake  or  fraud,  chancery,  on 
clear  proof,  will  reform  the  instrument. 
Phelan  v,  Tomlin,  51  So.  382,  164  Ala. 
383,  cited  in  note  in  28  L.  R.  A.,  N.  S., 
788. 

Same— Necessity  for  Showing  Fraud 
or  Mistake. — To  warrant  reformation  of 
a  deed,  it  must  a^ypear  that  it  is  ex- 
pressed differently  from  what  the  parties 
mutually  intended  or  agreed,  and  that 
this  was  the  result  of  fraud  or  mistake. 
Folmar  v.  Lehman-Durr  Co.,  41  So.  750, 
147  Ala.  472. 

The  party  seeking  to  reform  a  writ- 
ten instrument  must  show  that  the  real 
agreement  was  something  different,  and 
that  by  reason  of  fraud  or  mistake  the 
written  instrument  fails  to  correctly  ex- 
press that  to  which  the  parties  mutually 
agreed.  Goulding  Fertilizer  Co.  v.  Blan- 
chard,  178  Ala.  298,  5d  So.  485. 

When  Contract  ^eaks  True  Agree- 
ment.— A  mistake  in  a  written  contract 
is    a    ground    for    equitable     relief^     but 


equity  will  not  reform  a  contract  wh-rh 
speaks  the  true  agreement  of  the  parties 
Robertson  v.  Walker,  51  Ala.  4H  o 
ing  Larkins  v,  Biddle,  21  Ala.  252,  cite^» 
in  note  in  28  L.  R.  A.,  N.  S.,  793. 


§  14. 


Mistake  of  Fact. 


§  14  (1)  In  GcneraL 

As  to  mistakes  in  matters  of  descrip- 
tion of  land  in  deed,  see  9^ntc,  **Mittn 
of   Description,"  §   10,   ct   scq. 

As  to  right  to  reform  deed  whea  bj 
mistake  it  includes  too  much  land,  sa 
ante,  "Erroneous  Inclusion  or  Failcre  : 
Make  Reservation,"  §  10  («). 

As  to  mistake  as  to  legal  e£Fect  of  wcri 
used  in  a  written  instrument,  see  pen 
"Mistake  of  Law."  §  15. 

Equity  has  jurisdiction  to  refonn  wrii 
ten  instruments,  where  there  has  b«s 
an  actual  agreement,  but  the  contru 
executed,  through  mutual  mistake,  i 
not  express  the  real  intention  of 
parties.  Hand  v.  Cox,  51  So.  511>. 
Ala.  348,  cited  in  notes  in  STS  L.  R. 
N.   S.,   844,   851,  ^17. 

The  reformation  of  written  agrceiiie-J 
when,  by  mistake,  they  do  not  exprc 
what  the  parties  intended,  is  now  a  «« 
established  branch  of  equity  jurisdict 
Clopton  r.  Martin,  11  Ala.  187.  V 
cited  in  notes  in  28  L.  R.  A.,  N.  S..  T 
808,  917;  Green  v.  Dicksoo,  119  AJ 
346,  24  So.  422;  Stephenson  v.  Hvr 
131  Ala.  470,  31  So.  446;  TUlis  r.  Srcil 
108  Ala.  264,  19  So.  374,  375;  Bone> 
Hollingsworth,  23  Ala.  690. 

An  innocent  omission  or  insertion 
a  material  stipulation,  contrary  to  t 
mutual  intention  of  the  parties  to 
written  instrument,  will  be  corrected 
a  court  of  equity,  and  the  instrument 
formed  in  that  particular,  on  a  tha 
application  after  the  discovery  of 
mistake.  Turner  v.  Kelly,  70  Ala 
cited  in  notes  in  28  L.  R.  A.,  X.  S-  • 
793,  795;  Trapp  r.  Moore,   21  Ala.  ^l 

Failure   to   Read    Instnunent. — G^ 

ally  an  unexplained  signing^  of  an  ir.?t 
ment  without  excuse  for  neglectir^ 
read  it  or  to  make  inquiry,  and  vrJ^ 
any  fraud  practiced  on  the  signer  xs^ 
ing  the  signing,  is  not  ground  for  a 
ormation  of  the  instrun^ent.  Gretl 
Tillis,  170  Ala.  391,  54  So.  524. 
Where   the   parties   to   a     written  q 
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tract  dealt  at  arm's  length,  an-d  no  fraud 
was  practiced  on  the  adverse  party,  who 
was  furnished  with  a  copy  of  the  con- 
tract, and  who  read  -it  over,  the  adverse 
party  was  not  entitled  to  a  reformation 
on  the  ground  that  the  contract  con- 
tained a  stipulation  which  did  not  rep- 
resent the  agreement  of  the  parties. 
Greil  v,  Tillis,   170  Ala.   391,   54  So.  524« 

Mistake  as  to  Location  of  Boundary 
Line. — Two  adjacent  landowners  ran 
their  division  fence  along  a  line  which 
they  supposed  was  the  boundary  of  their 
land.  Acting  under  this  mutual  mistake, 
they  cultivated  the  land  up  to  the  fence. 
A.  sold  and  conveyed  his  tract  to  B. 
On  the  discovery  of  the  mistake,  the 
other  owner  filed  a  bill  in  equity  against 
the  vendor  and  purchaser  for  reforma- 
tion of  the  deed  according  to  the  sup- 
posed common  boundary.  Held,  that 
the  complainant  was  not  entitled  to  re- 
lief.    Teakle  v,  Teakle,  29  Ala.  403. 

Where  complainant  sold  certain  real 
property  to  defendants,  under  a  descrip- 
tion fixing  the  north  line  as  a  certain 
number  of  feet  from  a  fence  which  was 
supposed  to  be  the  south  line  of  the 
property,  but  which  was  in  fact  not  on 
the  south  line  of  the  lot,  complainant 
was  not  entitled  to  have  the  deed  re- 
formed, so  as  to  place  the  north  line  at 
a  point  covering  the  requisite  number 
of  feet  from  the  south  line  of  the  lot. 
Hammer  v.  Lange,  174  Ala.  337,  56  5o. 
673. 

Where  a  written  agreement  contains 
more  or  less  than  the  parties  intended, 
or  is  variant  from  the  intent  of  the  par- 
ties, by  expressing  something  substan- 
tially different,  if  the  mistake  is  made 
out  by  satisfactory  proof,  equity  will  re- 
form the  contract,  so  as  to  make  it  con- 
formable to  the  intent  of  the  parties. 
But  such  extrinsic  proof,  it  seems,  is* not 
admissible,  in  the  absence  of  fraud,  or 
some  legitimate  predicate  on  which  to 
rest  its  admission.  O'Neil  v,  Teague,  8 
Ala.  345. 

Mistake  Must  Be  as  to  Present  Intent 

of  Parties* — The  mistake  must  have  been 
as  to  the  intention  of  the  parties  at  the 
time  the  instrument  was  executed,  and 
not^  as  effected  or  developed  by  subse- 
quent events,  or  by  the  consequences  re- 
sulting from  the  instrument  as  executed. 


to  justify  the  reformation  of  a  written 
instrument  on  the  ground  of  a  mdstake 
in  omitting  or  inserting  a  material  stip- 
ulation contrary  to  the  mutual  intention 
of  the  parties.  Turner  v.  Kelly,  70 
Ala.  85. 

§  14  (2)  By  Scrivener  or  Draftsman. 

Where  an  instrument  does  not,  from 
want  of  skill  or  ignorance  of  the  drafts- 
man, or  from  any  other  cause,  express 
the  true  agreement  of  the  parties,  equity 
will  reform  it.  Larkins  v,  Biddle,  21 
Ala.  252. 

A  deed  of  gift  drawn  by  the  grantor 
himself,  which,  by  reason  of  his  igno- 
rance of  the  law,  does  not  express  his 
intention,  may  be  reformed  in  equity. 
Larkins  v.  Biddle,  21  Ala.  252. 


§  15. 


Mistake  of  Law. 


,  In  respect  to  mistakes  in  matter  of 
law,  it  is  said  they  can  not  in  general  be 
relieved  either  at  law  or  in  equity,  it 
being  a  maxim  which  is  alike  applicable 
to  both  courts,  "Ignorantia  legis  nemi- 
nem  excusat."  1  Story's  Eq.  (4th  Ed.) 
123,  §§  110-11,  and  authorities  cited  in 
note  2.  The  groun-d  upon  which  this 
maxim  is  founded,  as  suggested  by  Lord 
Ellenborough  in  Bilbie  v.  Lamby,  2 
East  409",  and  adopted  by  Judge  Story, 
is,  that  were  the  law  otherwise,  there  is 
no  saying  to  what  extent  the  excuse  of 
ignorance  might  not  be  carried,  and  that 
nothing  would  be  more  liable  to  abuse, 
or  contribute  more  to  embarrassing  liti- 
gation, than  to  permit  parties  to  over- 
haul their  most  solemn  contracts  and  to 
reclaim  property  upon  the  pretence  that 
they  were  ignorant  of  the  law  operating 
on  their  title.  1  Story's  Eq.  §  111.  Stone 
V.  Hale,  17  Ala.   557,  561. 

Against  a  simple  mistake  of  law,  no 
court  will  grant  relief  "ignorantia  legis, 
neminem,  excusat."  1  Sto.  Eq.  §  111,  et 
seq.;  1  Brick.  Dig.  680,  §§  593  to  598. 
Clark  V.  Hart,  57  Ala.  390,  394,  cited  in 
notes  in  28  L.  R.  A.,  N.  S.,  788,  793,  794, 
796;  Larkins  v.  Biddle,  21  Ala.  252. 

It  is  settled  that  equity  will  not  re- 
lieve against  a  mistake  of  law,  where 
there  is  no  element  of  fraud,  imposition, 
undue  influence,  imbecility  of  mind,  or 
the  like,  inferable  from  the  transaction; 
and  there  is  no  distinction  between  mis- 
takes    of     law    and     ignorance     of     law. 
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Gwynn  v,  Hamilton's  Adm'r,  29  Ala.  233, 
Willard's  Equity  Jurisprudence,  ch.  1,  § 
2;  1  Story's  Equity  Jurisprudence,  ch. 
5;  Notes  to  Phillips  on  Ev.,  1483. 

Although  a  court  of  equity  may  in  cer- 
tain cases  relieve  against  a  tnistake  of 
law,  yet  the  mistake  must  She  gross  and 
palpable,  and  such  as  would  warrant  the 
belief  that  an  undue  advantage  was  taken 
of  the  complainant,  owing  either  to  his 
imbecility  of  mind,  or  to  the  exercise  of 
some  improper  influence  over  him,  either 
by  the  party  with  whom  he  dealt  or  by 
some  other  person  with  the  knowledge, 
consent,  or  procurement  of  that  party. 
Dill  V.  Shahan,  25  Ala.  694,  citing  Haden 
V.  Ware,  15  Ala.  149. 

Mistake  as  to  Legal  Effect  of  Terms 
Used. — "  *If  a  written  instrument  fails  to 
expreiss  the  intention  which  the  parties 
had  in  making  the  contract  which  it 
purports,  to  contain,  equity  will  grant 
relief,  affirmative  or  defensive,  although 
the  failure  may  have  resulted  from  a  mis- 
take as  to  the  legal  meaning  and  op- 
eration of  the  terms  or  language  em- 
ployed in  the  writing.*  2  Pom.  Eq.  Jur. 
§  845;  15  Am.  &  Eng.  Enc.  Law,  539; 
Larkins  v.  Biddle,  21  Ala.  252;  Hemphill 
7/.  Moody,  64  Ala.  468;  Berry,  etc.,  Co.  v, 
Sowell,  72  Ala.  14."  Orr  v,  Echols,  119 
Ala.  340,  24  So.  357,  358. 

"When  the  legal  effect  of  the  terms 
agreed  upon  by  the  parties  to  be  em- 
ployed in  a  written  instrument,  through 
a  misapprehension  or  ignorance  of  their 
import,  results  in  a  contract  different 
from  that  really  entered  into  by  them, 
the  court  of  equity,  in  the  exercise  of 
its  moral  jurisdiction,  will  reform  it." 
Moore  v.  Tate,  114  Ala.  582,  21  So.  820. 

When  the  express  consideration  in  a 
deed  from  husband  to  wife  is  love  and 
affection,  and  the  real  consideration  is 
a  debt  owing  by  the  husband,  the  mis- 
take arising  from  the  parties'  ignorance 
of  the  legal  effect  of  the  words  used, 
equity  will  reform  the  instrument  to 
show  the  true  consideration,  though  it 
cut  off  the  rights  of  creditors  of  the 
husband,  who  are  attacking  the  deed  as 
fraudulent.  Orr  v,  Echols,  24  So.  357, 
119  Ala.  340. 

When  the  terms  employed  by  the  par- 
ties to  a  deed,  through  misapprehension 
or   ignorance   of  their  import,   express   a 


consideration  different  from  that  really 
paid  for  the  conveyance,  equity  will  re- 
form it.  Orr  V.  Echols,  24  So.  357,  IM 
Ala.  340,  cited  in  notes  in  28  L  R.  A, 
N.    S.,   79»,  811,   868. 

Although  the  error  occurs  through  a 
mistake  or  ignorance  of  the  law,  the  er- 
ror itself  may  be  more  propcriy  coasid- 
ered  as  a  mistake  of  fact  in  which  ose 
it  may  be  relieved  against  by  reformics 
the  contract  in  a  court  of  equity.  Lark- 
ins  V.  Biddle,  21  Ala.  262,   266. 

Mistake  as  to    Legal   Conaequenrci- 

"The  rule  is:  'That  where  the  rnstn- 
ment  speaks  the  true  agreement  betwees 
the  parties,  equity  will  not  reform  ft 
because  one  or  both  of  them  may  hm 
mistaken  its  legal  consequences.'  "  Moofv 
v.  Tate,  114  Ala.  588,  21  So.  820,  cited  a 
notes  in  28  L.  R.  A.,  N.  S.,  799,  811,  «!«,. 
917. 


§  16. 


Mutuality  of  Mistake. 


As     to     necessity     of      knowledge    hv 
grantee    that    deed    erroneously    indadiii, 
property,  see  ante,  "Erroneous  IndnsJos 
or     Failure     to     Make     ReseryatidL"   I 
10  (2). 

"A  bill  for  reformation  of  a  conrrafll 
on  the  ground  of  mistake  is  for  the  p^ 
pose  of  having  the  contract  to  speak  xha 
intention,  not  of  one  of  the  parties.  b4 
of  both.  Hence  the  mistake  must  be  f 
mutual  one."  Lucas  v.  Boyd,  158  Ala 
338,  47   So.   1017,   1018. 


§  17. 


Mistake  and  Praiid. 


Equity  will  reform  a  written  instra* 
ment,  which,  through  the  mistali 
of  one  party,  accompanied  by  fraud  m 
other  inequitable  conduct  of  the  orbtf 
party,  does  not  express  the  true  intea 
tion.  Hand  v.  Cox,  164  Ala.  348.  51  So 
519. 

A  bill  to  reform  a  deed  for  fraud  airf 

m 

mistake,  which  alleges  that  complatni4 
was  illiterate,  and  did  not  undersr; 
English,  and  relied  on  his  agent 
by  collusion  with  defendants  om.ftte 
from  the  papers  the  clause  showiog  t 
retention  of  a  vendor's  lien  as  agretl 
is  good  on  demurrer.  Kinney  r.  Hfll 
minger,  87  Ala.  340,  6  So.  7a,  cited  • 
notes  in  28  L.  R.  A.,  N.  S.,  8S1. 

Where  one  who  wished  to  borras 
money  of  complainants  proposed  tc  Si 
cure   them   by    a   mortgage     on    ctrsd 
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crops,  and  on  all  his  mules  and  horses, 
representmg  that  there  were  a  certain 
number,  and  complainants  accepted  a 
mortgage  on  that  number,  equity  will  not 
reform  it  so  as  to  make  it  cover  all  the 
mules  an-d  horses  which  the  mortgagor 
had,  though  he  had  a  larger  number 
than  he  represented.  Comer  v.  Lehman, 
Durr  &  Co.,  87  Ala.  362,  6  So.  264. 

Where  the  vendor  was  as  familiar  with 
the  transaction  leading  to  the  sale  of 
land  to  complainant  as  was  his  alleged 
agent  in  making  the  sale,  and  the  latter 
informed  him  what  lands  were  pointed 
out  to  complainant  as  included  in  the 
deed,  and  he,  as  well  as  the  agent,  agreed 
that  the  description  would  include  cer- 
tain land,  it  was  immaterial,  upon  com- 
plainant's right  to  have  the  deed  re- 
formed for  mistake  and  fraud  so  as  to 
include  such  land,  whether  the  alleged 
agent  was  in  fact  the  vendor's  agent  in 
making  the  sale.  Hand  v.  Cox,  51  So. 
519,  164  Ala.  348. 

§  18.  Fraud. 

'^'Courts  of  equity/  says  Judge  Story, 
'have  not  hesitated  to  entertain  juris- 
diction to  reform  all  contracts  where  a 
fraudulent  suppression,  omission,  or  in- 
sertion of  a  material  stipulation  exists, 
notwithstanding  to  some  extent  it  breaks 
in  upon  the  uniformity  of  the  rule  as  to 
the  exclusion  of  parol  evidence  to  vary 
or  control  contracts;  wisely  deeihing 
such  cases  to  be  a  proper  exception  to 
the  rule,  and  proving  its  general  sound- 
ness.'"     Stone  V,  Hale,  17  Ala.  557,  562. 

If  the  vendor  knew,  or  had  good  reason 
to  believe,  that  the  deed  did  not  include 
land  which  he  said  it  would,  and  which 
the  vendee  believed  it  did,  he  v/as  RiiiUy 
of  such  fraud  as  would  entitle  the  vendee 
to  have  the  description  i^n  the  deed  re- 
formed in  the  same  mariner  as  in  case  of 
mutual  mistake.  Hand  v.  Cox,  164  Ala. 
348,  51  So.  510. 

§  19.  Conditions  Precedent. 

A  bill  for  the  reformation  of  one  of 
several  deeds  in  partition,  in  which  by 
mutual  mistake  land  not  intended  to  be 
conveyed  was  included,  contrary  to  the 
prior  agreement,  is  not  one  for  cancella- 
tion and  rescission,  and  the  question  of 
restoring  the  parties  to  status  quo  is  not 
involved.  Peacock  v,  Bethea,  151  Ala. 
141,  43   So.   864. 

11  Ala  Dig— 35 


On  failure  of  a  deed  given  by  a  wife, 
of  her  separate  estate,  for  a  debt  in  part' 
for  family  support  and  in  part  contracted 
by  the  husband,  to  correctly  describe  the 
land  sold,  equity  will  reform  it,  on  pay- 
ment by  the  grantee  to  the  wife  of  the 
part  of  the  consideration  composed  of 
the  husband's  debt.  Connor  v,  Arm- 
strong, 86  Ala.  262,  5  So.  449,  cited  in 
notes  in  28  L.  R.  A.,  N.  S.,  874,  875. 

Requesting  Other  Party  to  Correct 
Mistake. — A  purchaser,  who,  through 
mistake,  has  received  from  the  vendor 
a  blank  piece  of  paper  instead  of  a  deed, 
can  not  obtain  relief  in  equity  against 
the  mistake,  without  showing  that,  on 
the  discovery  of  the  mistake,  he  applied 
to  his  vendor  for  a  correction  of  it,  or 
averring  a  sufficient  excuse  for  his  fail- 
ure to  do  so.  Black  v.  Stone  &  Co.,  33 
Ala.  327. 

"The  correction  of  mistakes  is  doubt- 
less an  appropriate  head  of  chancery  ju- 
risdiction, but  to  justify  the  application 
to  that  Court  for  this  purpose,  it  should 
ippear  that  the  opposite  party  on  appli- 
cation, refuses  to  make  the  correction  or 
supply  the  omission,  as  was  held  by  this 
Court  in  Long  v.  Brown,  4  Ala.  622,  and 
in  subsequent  cases.  There  must  exist 
a  necessity  for  the  interposition  of  Chan- 
cery."   Beck  V,  Simmons,  7-  Ala.  71,  7*. 

When  Demand  for  Reformation  Not 
Necessary. — ^Where  there  was  a  mutual 
mistake  made  in  one  of  several  deeds  in 
partition,  and  the  grantee  of  that  deed  had 
brought  an  ejectment  suit  to  recover 
land  which  liad  been  erroneously  in- 
cluded in  the  deed  contrary  to  agree- 
ment, a  prior  demand  for  reformation 
and  correction  of  the  mistake  was  not 
necessary  to  the  bringing  of  an  action 
for  reformation.  Peacock  v.  Bethea,  151 
Ala.  ^41,  43  So.  864. 

It  is  not  necessary  that  a  bill  for  cor- 
rection of  a  mistake  in  a  deed  allege 
that  complainant  made  a  request  to  de^ 
fendant  to  correct  the  mistake  when  de- 
fendant had  instituted  ejectment  against 
complainant's  tenant.  Jones  v.  McNealy, 
35  So.  1022,  13^  Ala.  378. 

Offer  to  Pay  Balance  of  Contract 
Price. — The  complainant  in  a  bill  to  re- 
form a  deed  of  conveyance  of  land  which 
alleges  the  contract  price  of  the  land, 
and  that  the  complainant  offers   to   pay 
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the  balance  of  the  purchase-money  un- 
paid, computed  with  reference  to  said 
price,  is  not  entitled  to  a  decree  in  his 
favor,  when  the  evidence  shows  that  the 
contract  price  was  larger  than  that  given 
in  the  bill.  Billingsley's  Heirs  v.  Bill- 
ingsley,  37  Ala.  425. 

A  bill  for  the  reformation  of  a  con- 
tract so  far  partakes  of  the  nature  of  a 
bill  for  specific  performance  that  it  re- 
quires an  offer  by  the  complainant  in  his 
bill  to  do  equity  by*  complying  with 
all  the  stipulations  of  the  contract  on 
his  part  to  be  performed;  and  an  offer 
to  pay  the  unpaid  balance  of  the  pur- 
chase money,  which  is  alleged  to  have 
been  a  specified  sum  in  gross,  is  not  a 
sufficient  offer  to  do  equity,  when  the 
proof  shows  that  the  agreed  price  was  a 
certain  sum  per  acre,  which  amounted  in 
the  aggregate  to  a  larger  sum  than  that 
specified  in  the  bill.  Billingsley's  Heirs 
V    Billingsley,  37  Aa.  42i5. 

Offer  to  Pay  for  Improvements. — One 

who  purchases  real  estate  with  actual 
notice  of  ownership  in  another  than  the 
grantor  puts  improvements  thereon  at 
his  peril,  and  a  bill  for  reformation  of 
complainant's  deed  so  as  to  include  in 
its  description  such  tract,  which  was 
omitted  by  mistake  or  fraud  from  com- 
plainant's deed,  including  a  prayer  to 
cancel  the  deed  purporting  to  convey 
complainant's  land,  is  not  bad  for  fail- 
ure to  allege  an  offer  to  pay  the  value 
of  such  improvements  so  put  on  the 
land.  Blackburn  v.  Perkins,  138  Ala. 
305,   35   So.  250. 

Showing  Price  Pftid  for  Land  Wat 
Reasonable. — On  the  facts  shown  by  the 
record  in  this  case,  the  deed  ought  not 
to  have  been  reformed,  since  there  is 
neither  averment  nor  satisfactory  proof 
that  the  price  paid  by  the  purchaser  was 
the  reasonable  value  of  the  land.  Ganey 
V,  Sikes,  76  Ala.  421. 

I  to.  Defenses  and  Objections  to  Relief. 

In  a  bill  to  correct  a  mistake  in  a  deed 
to  defendant  whereby  the  description 
includes  land  afterwards  conveyed  by 
the  common  grantor  to  plaintiff,  it  being 
shown  that  the  land  in  dispute  was  not 
understood  by  the  parties  to  be  included 
in  the  grant  to  the  defendant,  he  can 
not  oppose  the  correction  on  the  ground  1 


that  to  deprive  him  of  it  would  give  him 
no  less  land  that  he  contracted  to  buy, 
where  he  has  been  in  possession  of  his 
proper  tract  for  15  years,  with  ample 
opportunity  to  discover  the  shortage, 
but  has  never  complained  of  it.  Weath- 
ers V.  Hill,  92  Ala.  492,  9  So.  412. 

Since  the  rights  of  a  second  mort- 
gagee can  not  be  affected  by  an  agree- 
ment between  the  mortgagor  and  the 
first  mortgagee,  the  fact  that  the  latter, 
in  procuring  a  deed  from  the  mortgagor, 
represented  that  it  would  defeat  the 
second  mortgage,  will  not  prevent  him 
from  suing  to  reform  the  deed  for  mis- 
take in  description.  Tillis  v.  Smith,  108 
Ala.  264,  19  So.  374. 

In  an  actoin  for  the  reformation  of  a 
deed  and  a  partition  of  the  lands  thereby 
conveyed,  complainant  asserted  title  un- 
der a  conveyance  to  him  and  his  sister 
by  their  father  as  an  advancement,  and 
alleged-  a  mistake  in  the  description. 
The  evidence  showed  that,  by  subse- 
quent agreement  between  him  and  his 
father,  another  tract  was  conveyed  to 
him  in  lieu  of  his  interest  in  the  first, 
and  that  possession  was  taken  and  held, 
pursuant  to  this  arrangement,  until  after 
the  death  of  the  father,  when  complain-  . 
ant  had  the  first  deed  recorded.  Held, 
that  the  bill  was  properly  dismissed  on 
the  evidence.  Berry  v.  Webb,  77  Ala. 
507. 

An  obligor  on  a  bond  to  make  a  title 
to  real  estate  on  the  payment  of  the 
purchase-money  can  not  resist  a  decree 
of  the  court  of  chancery  correcting  a 
mistake  in  the  description  of  the  land, 
and  ordering  the  obligor  to  convey  the 
whole  lot  to  the  grantee  of  his  obligee, 
on  the  ground  that  a  note  which  was 
received  by  him  in  exchange  for  the 
original  note  of  the  obligee  is  still  un- 
paid. His  lien  was  given  up  when  he 
parted  with  the  original  debt.  Day  v, 
Preskett,  40  Ala.  524. 

In  a  suit  to  restrain  ejectment  pro- 
ceedings, and  have  a  conveyance  to  com- 
plainant corrected  so  as  to  describe  the 
land  in  controversy,  the  bill  alleged  that 
the  patentee  conveyed  the  lands  to  com- 
painant  and  F.  and  R.;  that  subsequently 
complainant  purchased  the  interests  of 
his  co-grantees,  but  that  their  convey- 
ance to  him  failed  to  describe  the  land; 
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that  thereafter,  with  knowledge  of  com- 
plainant's purchase  and  possession,  re- 
spondents purchased  the  land  from  said 
grantees.  Held,  that  a  plea  in  bar  which 
set  up  that  the  patent  was  obtained 
through  the  fraud  on  the  government  of 
the  patentee,  complainant,  and  his  co- 
grantees,  which  failed  to  admit  the  con- 
veyance of  the  land  to  complainant  and 
his  co-grantees,  but  alleged  that  certain 
other  land  was  conveyed  to  them,  and 
which  claimed  title  through  the  same 
patent  which  it  alleged  was  obtained  by 
fraud,  was  insufficient.  Foster  v.  Win- 
chester, 92  Ala.  497,  9  So.  83. 

Necessity  for  Omiuions  Being  Acci- 
dental.— In  a  bill  to  reform  a  contract, 
an  allegation  that  "it  was  never  con- 
ceived by  either  of  the  parties  that  it 
was  necessary  to  reduce  all  of  said  con- 
tract to  writing,  in  order  to  make  the 
same  binding  between  the  parties 
thereto,  or  good  and  provable  against 
said  note,"  negatives  any  theory  of  ac- 
cidental omission,  and  does  not  present 
a  case  for  equitable  relief.  Clark  v. 
Hart,  57  Ala.  390. 

Chancery  will  not  reform  a  written 
contract,  by  the  insertion  of  a  stipula- 
tion which  was  designedly  omitted  from 
the  writing,  and  designedly  left  to  the 
« defendants.  2  Parsons  on  Contracts, 
8-10.  Betts  V.  Gunn,  31  Ala.  21^  cited 
in  note  in  28  L.  R.  A.,  N.  S.,  794. 

WUlingnest  of  Other  Party  to  Cor- 
rect.— A  mistake  in  the  description  of 
the  land  in  a  deed,  which  the  party  is 
'willing  to  rectify,  is  not  ground  for  the 
interference  of  a  court  of  equity.  Beck 
V    Simmons,  7  Ala.  71. 

Defense  by  Setting  up  Contradictory 
Parol  Agreements. — ^An  oral  agreement 
that  a  deed  should  operate  as  a  mort- 
gage will  not  defeat  a  suit  by  the  gran- 
tee to  reform  it  for  mistake  in  the  de- 
scription. Tillis  V.  Smith,  108  Ala.  264, 
19  So.  374. 

The.  reformation  of  a  deed  conveying 
a  right  of  way  to  complainant  railroad 
company,  which  admittedly  contains  a 
mistake  in  the  description  of  the  land 
through  which  the  right  of  way  runs, 
can  not  be  resisted  on  the  ground  that 
complainant  has  violated  a  parol  agree- 
ment as  to  the  manner  of  constructing 
its  road  through  defendant's  land,  which 


agreement  entered  into  the  consideration 
for  the  deed,  but  which  is  not  mentioned 
therein,  and  is  not  claimed  to  have  been 
omitted  therefrom  by  mistake.  Alabama 
Midland  Ry.  Co.  v.  Brown,  98  Ala.  647, 
13  So.  70. 

Property  Held  Adversely  at  Time  of 
Conveyance.— The  fact  that  a  deed  of 
conveyance  was  executed  at  a  time  when 
the  property  transferred  was  held  ad- 
versely is  no  ground  for  a  refusal  to  re- 
form such  deed.  Thompson  v,  Marshall, 
36  Ala.  504. 

Judicial  Sale  under  Void  Judgment — 
Equity  will  not  reform  a  sheriff's  deed  on 
account  of  an  incorrect  description  of  the 
land,  when  the  sale  itself  is  a  nullity,  be- 
cause the  judgment  under  which  it  was 
made  was  void.  Martin  v.  Dollar,  32  Ala. 
422. 

Levy  of  Attachment — ^A  voluntary  con- 
veyance is  void  as  to  the  existing  credit- 
ors of  the  grantor,  and  parol  evidence  is 
not  admissible,  at  law,  to  contradict  its 
recitals  as  to  the  consideration.  Hence, 
the  grantee,  claiming  that  the  deed  was 
founded  in  fact  on  valuable  consideration, 
would  be  without  legal  remedy  against  an 
attaching  creditor  of  the  grantor,  and  the 
levy  of  the  attachment  would  be  no  ob- 
stacle to  a  reformation  of  the  deed  in 
equity.  Berry,  etc.,  Co.  v,  Sowell,  ,72 
Ala.  14. 

§  81.  Persons  Entitled  to  Reformation. 

As  to  necessity  for  possession,  see 
ante,  "Right  to  Reformation  in  Gen- 
eral," §  2;   See  post,  "Parties,"  §  28. 

A  deed  by  husband  and  wife  to  the 
homestead  misdescribed  the  land  by  mis- 
take, and  the  grantee  thereafter  conveyed 
it  to  a  third  person,  using  the  same  de- 
scription, but  it  was  not  shown  that  there 
was  any  mistake  as  between  the  first 
grantee  and  the  second.  Held,  that  the 
first  grantee  was  the  proper  party  to  sue 
for  reformation  of  the  first  deed.  Tillis 
V.  Smith,  108  Ala.  264,  19  So.  374. 

Privies. — "There  can  be  no  question 
of  the  right  of  a  subvendee  to  main- 
tain a  bill  in  equity  to  correct  a 
mistake  in  the  description  of  land 
made  in  the  conveyance  by  the  first 
grantor.  Weathers  v.  Hill,  92  Ala.  493,  9 
So.  412;  Tillis  v.  Smith,  108  Ala.  264,  19 
So.  374.  This  principle  applies  also  to  a 
purchaser  at  foreclosure  sale  under  power 
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ia  the  mortgage.  Lester  v.  Johnston,  137 
Ala.  194,  33  So.  880;  Jones  v.  McNeaty, 
139  Ala.  3T8,  3S  So.  102S;  Green  v.  Dick- 
son. 119  Ata.  346,  24  So.  422."  Greer  v. 
Watson,  170  Ala.  334,  54  So.  487,  cited  in 
note   in   39   L.   R.  A.,  N.   S.,  93. 

"  'Where  the  same  mutual  mistake  has 
been  repeated  in  each  one  of  a  chain  of 
conveyances,  under  such  circumstances 
as  to  enlilte  any  one  of  the  vendees  to  a 
reformation  as  against  his  immediate 
vendor,  the  equity  will  work  back  through 
al'.  and  entitle  the  last  vendee  to  a  ref- 
ormation against  the  original  vendor.'  6 
Pom.  Eq.  Jur,,  §  678."  Goulding  Fertilizer 
Co.  r.  Blanchard,  178  .Ala.  298,  59  So.  485, 
488:  Tillis  V.  Smith,  108  Ata.  264,  19  So. 
374,  376. 

A  purchaser  at  a  mortgage  sale  under 
a  power  of  sale  is  in  such  privity  with 
the  mortgagor  as  to  entitle  him  to  the 
reiormation  of  a  misdescription  in  a  mort- 
gage, even  though  as  a  result  of  a  de- 
fec:ive  execution  of  his  deed  he  acquired 
only  the  equitable  title,  since  if  no  deed 
had  been  executed,  and  no  memorandum 
of  the  sale  made,  the  omission  could  be 
availed  of  to  defeat  the  sale  only  by  the 
purchaser  or  mortgagee.  Goulding  Ferti- 
liser Co.  r.  Blanchard,  178  Ala.  298,  59  So. 
485. 

L,and  was  erroneously  described  in  a 
mortgage;  but  after  foreclosure,  at  which 
the  morigagces  became  the  purchasers, 
they  conveyed  by  a  proper  description 
to  one  who  by  the  same  description  con- 
veyed to  plaintiff,  .\fter  the  foreclosure 
the  mortgagor  conveyed  to  defendant. 
Held,  that  there  was  not  such  privity  be- 
tween the  parties  as  would  sustain  a  bill 
by  pldiniilf  against  the  mortgagor  and 
his  grantee  to  reform  the  mortgage. 
Jackson  r.   Lucas,  47  So.  2H,  157  .\la.  51. 

.\  purchaser  is  entitled  to  her  grantor's 
right  to  eniorce  correction  of  a  descrip- 
tion in  a  prior  deed  to  a  portion  of  the 
premises  executed  by  the  grantor  to  an- 
other. Jones  r.  McNcaly,  35  So.  1032,  139 
-Ala.  378. 

Bona  Fide  Pnrchuer  from  Administrm- 
tor.— Under  Code,  SS  3S40,  3341.  confer- 
ring jurisdiction  in  equity  to  correct  a 
misdescription  in  a  deed  of  decedent's 
lands,  made  by  an  administrator  under 
probate  authority,  before  relief  is  granted 
it  must  appear,  by  proper  allegations  and 


proof,  that  the  price  paid  v 
and  that  the  vendee  was  a 
chaser.      Ganey    V.    Sikes, 
.\]a.  34S. 

Uortgmgcc  After  Poireclci 
mortgage  has  been  foreclo 
gagee  can  not,  in  his  char: 
gagee,  sustain  a  bill  to  cor 
in  the  mortgage.  William 
.\la.   338. 

Wife  Joining  in  Hnsban 
— A  wife  who  has  joined 
band  in  a  deed  simply  i 
dower,  under  Code  1896, 
bound  by  a  warranty  then 
is  not  entitled  to  maintain 
form  the  deed  and  enjoin 
law  on  the  warranty.  Mi 
37  So.  401,  123  Ala.  164. 

Cc«>d  Qae  Tnut— W^h< 
named  in  a  deed  holds  th 
title  without  any  beneficial 
property,  the  cestui  que 
proper  party  to  apply  to  a  i 
for  the  correction  of  an  a 
in  the  drawing  of  the  dei 
filed  for  that  purpose  by  th 
is  wanting  in  equity,  and 
missed.  Stone  v.  Hale,  17 
j  It.  Persons  m  to  WhoD 
Hay  Be  Reformed. 

See  post,  "Parties,"  §  28. 
S  n.  In  GenenL 

Peraona  Wbo  Hit*  Ao 
Rights. — Reformation  wilt 
not  only  between  the  imrr 
to  the  contract,  but  also  ; 
ors  and  purchasers  charge 
tice  of  the  mistake;  but  n 
nocent  third  persons  who 
vested  rights,  and  who  can 
in  statu  quo.  Berry,  etc., 
ell.  72  Ala.  14. 

SabseqiMnt  Pnrcbsscrs 
edge  of  Mistake.— Equity 
mistake  in  a  deed  as  agair 
purchasers  who  had  actual 
such  mistake.  Whitehead 
Ala.  682. 

Creditor  of  Trtwtee  Ha 
ancc. — Where  a  husband,  I 
land  which  he  partly  paid 
wile's  money,  conveyed  tli< 
father  with  the  agreetnent 
be  reconveyed  to  her  as  h< 
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Ute,  and  the  father  by  mistake  neglected 
to  recite  in  the  deed  to  her  a  valuable 
consideration,  or  words  to  create  such  an 
estate,  his  conveyance  should  be  re- 
formed, though  a  creditor  of  the  father 
had  attached  the  land.  Berry  v,  Sowell, 
72  Ala.  14. 

Attaching  Creditor.  —  An  attaching 
creditor  seeking  to  recover  an  antecedent 
debt  due  from  the  grantor  in  a  deed  can 
not  be  protected  as  a  bona  fide  purchaser 
against  an  equity  of  the  grantee  to  have 
the  deed  reformed  so  as  to  show  a  val- 
uable consideration.  Berry  v,  Sowell,  72 
Ala.  14. 

Judgment  Creditors. — As  against  judg- 
ment creditors  of  the  vendor  having 
only  a  lien  on  the  property,  equity  will 
correct  a  mistake  in  the  conveyance. 
Early  v.  Owens,  68  Ala.  171,  cited  in  notes 
in  28  L.  R.  A.,  N.  S.,  909,  910. 

"Judge  Story  lays  it  down  as  the  rule, 
that  courts  of  equity  will  interfere  as 
against  judgment  creditors  and  correct 
mistakes,  though  not  as  against  bona  fide 
purchasers  without  notice.  1  Story's  Eq., 
f  165."     Stone  V.  Hale,  17  Ala.  557,  564. 

The  statutes  of  registration,  for  the 
protection  of  judgment  creditors  against 
unrecorded  conveyances  (Code  §§  2166-7), 
relate  only  to  conveyances  of  the  legal 
estate  in  lands,  and  have  no  application 
to  mere  equitable  estates  or  interests, 
which  are  not  subject  to  the  lien  of  exe- 
cutions or  judgments,  and  are  not  within 
the  policy  of  the  statutes;  and  there  is 
nothing  in  the  statutes  which,  as  in  favor 
of  judgment  creditors,  forbids  the  ref- 
ormation of  a  recorded  mortgage  by  a 
court  of  equity,  so  as  to  make  it  include 
lands  which  were  omitted  by  mistake. 
Baile^^,  etc.,  Co.  v.  Timberlake,  74  Ala. 
2»1. 

The  chancery  court  may  reform  a 
mortgage  against  a  judgment  creditor  who 
has  notiqe  of  the  mistake  before  a  sale 
under  his  execution.  Baskins  v,  Calhoun, 
45  Ala.  582. 

Judgment  Creditors  of  Grantee's  Hus- 
band.— ^Where  a  father,  intending  to  pro- 
vide a  support  and  maintenance  for  hi& 
daughter,  then  the  wife  of  an  improvi- 
dent husband,  instructs  an  attorney  so  to 
draft  a  deed  as  to  secure  the  property  to 
her  sole  and  separate  use,  which,  how- 
ever, by  mistake  or  accident,  he  fails  to 


accomplish,  a  court  of  equity  will  reform 
the  deed  as  against  judgment  creditors 
of  the  husband,  who  have  caused  execu- 
tions to  be  levied  on  the  property.  Stone 
V.  Hale,  17  Ala.  557. 

Married  Women. — In  the  deed  of  a 
married  woman,  an  admitted  mistake  in 
a  mere  matter  of  description  may  be  cor- 
rected in  a  proper  proceeding.  Gardner 
V.   Moore,   75   Ala.    394. 

On  the  failure  of  a  deed  by  a  husband 
and  wife,  conveying  the  latter's  separate 
estate,  to  correctly  describe  the  land,  a 
proceeding  in  equity  will  lie  to  reform 
it.  Parker  v.  Parker,  ^8  Ala.  362,  6  So. 
740,  cited  in  notes  in  28  L.  R.  A.,  N.  S., 
872,   873. 

§  84.  Bona  Fide  Purchasers. 

If  the  parties  can  not  be  placed  in 
statu  quo,  or  if  the  mistake  can  not  be 
rectified  without  impairing  the  vested 
rights  of  innocent  third  parties,  having 
no  notice  of  the  mistake,  the  aid  of  eq- 
uity will  be  withheld.  Waterman  on 
Spec.  Perf.,  §  384.  Berry,  etc.,  Co.  v, 
Sowell,  72  Ala.  14,  17. 

As  against  bona  fide  purchasers  for  a 
valuable  consideration  without  notice,  a 
court  of  equity  will  not  decree  the  refor- 
mation of  a  conveyance  on  the  ground 
of  mistake,  because  they  have  the  legal 
title  and  an  equal  equity.  Early  v.  Ow- 
ens, 68  Ala.  171;  1  Story's  Eq.,  §  165. 
Stone  V,  Hale,  17  Ala.  557. 

II.  PROCEEDINGS  AND  RELIEF. 

§  25.  Form  of  Remedy. 

While  trover  is  in  some  respects  an 
equitable  action,  the  rules  of  evidence  ob- 
taining in  such  cases  do  not  differ  from 
those  enforced  by  courts  of  law  in  other 
cases,  and  a  written  contract  unim- 
peached  for  fraud  or  mistake  can  not  be 
added  to  by  parol  in  such  action  under 
the  equitable  remedy  of  reformation. 
Shriner  v,  Meyer,  171  Ala.  112,  55  So.  156. 

§  86.  Jurisdiction  and  Venue. 

The  reformation  of  a  deed  is  subject 
alone  to  the  jurisdiction  of  a  court  of 
equity.  Whitehead  v.  Brown,  18  Ala, 
682;  Stone  v.  Hale,  17  Ala.  557;  Johnson 
V.  Crutcher,  48  Ala.  368. 

A  court  of  equity  has  undoubted  juris- 
diction to  reform  a  conveyance  of  lands, 
by  correcting  a  mistake  in   the  descrip- 
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tion  of  the  premises,  when  established 
by  clear  and  satisfactory  evidence;  al- 
though the  defendant  has  been  in  posses- 
sion, holding  adversely,  for  any  period 
less  than  ten'  years.  Berry  v.  Webb,  77 
Ala.  507. 

§  S7.  Limitations  aiid  Laches. 

As  to  alleging  reasons  for  delay,  see 
post,  "In   General,"  §  30  (1). 

There  will  be  no  relief  from  the  court 
of  equity  by  reformation  of  a  deed  to 
land  if  such  relief  would  prejudice  the 
rights  acquired  by  others  through  the 
laches  of  complainant.  Whitehead  v. 
Brown,  18  Ala.  683;  Stone  v.  Hale,  17 
Ala.  557;  Johnson  v.  Crutcher,  M  Ala. 
3«8. 

Time  from  Which  Period  of  Bar  Will 
Be  Computed.— "There  can  be  no  doubt, 
that  the  statute  of  limitations,  or  the 
lapse  of  time,  will  operate  in  a  court  of 
equity  to  bar  relief  against  mistake,  as  it 
will  operate  to  bar  relief  against  fraud; 
and  that  the  period  of  the  bar  will  be 
computed  from  the  discovery  of  the 
mistake,  or  the  time  at  which  by  the  ex- 
ercise of  reasonable  diligence  it  could 
have  been  discovered.  2  Story  Eq.,  § 
I52ln."  Harold  Bros.  v.  Weaver,  72  Ala. 
373,    376. 

"'Staleness  or  laches  is  founded  upon 
acquiescence  in  the  assertion  of  adverse 
rights  and  unreasonable  delay  on  com- 
plainant's part  in  not  asserting  her  own, 
to  the  prejudice  of  the  adverse  party.' 
Treadwell  v.  Torbert,  122  Ala.  »97,  25 
So.  218;  Montgomery  Light  Co.  t/.  La- 
hcy,  121  Ala.  131,  25  So.  1006;  Ashurst 
V.  Peck,  101  Ala.  M9,  1*  So.  541;  Shorter 
V.  Smith,  56  Ala.  208;  Gilmer  v.  Morris, 
80  Ala.  78;  1  Pom.  Eq.  Jur.,  S  *lfl:  12 
Am.  &  Eng.  Ency.  Law,  533."  Zeigler 
v.    Zeigler,   UO   Ala.   246,   60   So.   810,   812. 

"  'Acquiescence  involves  knowledge, 
either  actual  or  imputable,  of  the  asser- 
tion of  an  adverse  right.  If  there  is  no 
assertion  of  the  adverse  right,  there  can, 
of  course,  be  no  acquiescensc'  Haney  *. 
Legg.  129  Ala.  619,  30  So.  34."  Zeigler 
V.    Zeigler,   180   Ala.   S46,   60  So.   810,   812. 

Where  a  deed  is  defective  by  mistake, 
the  party  injured  thereby  must  apply  lo 
the  vendor  for  correction  as  soon  as  he 
discovers  his  mistake,  unless  he  have  good 
reason  for  delay,  or  he  will  not  be  en- 


titled to  relief  i: 
33  Ala.  327. 

Equity  Bound  by  No  Fix 
— "In  determining  the  qu 
whether  a  demand  is  stale  ( 
of  equity  is  bound  by  no  i 
tain  limitation  of  time.  ! 
upon  the  character  of  the 
circumstances  of  the  case. 
V.  Weaver,  7S  Ala.  37 
V.  Hill,  93  Ala.  492,  9  So. 
V.  Ivey,  114  Ala.  363,  21  S. 

"What  constitutes  timely 
largely  within  the  sound  di; 
court.  Harris  V.  Ivey,  IH 
So.  422."  Peacock  v.  Bel 
141,   43   So.   864,   865. 

Where  No  Adverse  Rigfa 
— A  widow's  action  agains 
her  deceased  husband  to  d 
title  to  certain  lands  purch 
money,  and  vest  same  in 
son  of  the  legal  title  havii 
in  the  name  of  her  husband 
take,  was  not  barred  by  1 
such  legal  title  remained  ii 
38  years  before  his  death,  ^ 
band  at  all  times  recogni: 
right,  and  admitted  the  i 
being   no   assertion   of   an 

Zeigler  v.   Zeigler,   180    Al: 

810. 

Complainant  in  a  suit  to 
scription  in  a  deed  was 
laches  in  bringing  her  si 
had  been  in  possession  of 
the  premises   to  which    sh 

gagor  and  grantor  had  b« 
sion  of  the  other  portion, 
was  filed  promptly  after  d 
claimed  title  under  the  dee< 
mistake  was  made,  disctos 
tion  to  disturb  complain  an 
Jones  V.  McNealy,  35  So. 
378. 

A  bill  to  correct  descripi 
to  defendants'  ancestor  so 
from  it  land  afterwards 
plaintiff  by  the  same  gran 
murrable  for  laches,  thougl 
it  was  brought  16  years 
plaintiffs  deed,  and  after 
grantor  and  defendants'  ai 
pearing  that  the  grantor  rei 
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session  of  the  land  till  deeded  to  plain- 
tiff, and  that  thereafter  plaintifiF  was  in 
possession  till  defendants  recovered  it  of 
him  in  ejectment,  immediately  after  ter- 
mination of  which  action  the  bill  was 
filed.    Harris  v,  Ivey,  21  So.  422,  114  Ala. 

Where  a  mutual  mistake  was  made  in 
drawing  one  of  several  deeds  in  parti- 
tion, whereby  land  not  intended  to  be 
conveyed  was  improperly  included,  and 
such  fact  was  not  known  for  about  two 
years,  when  the  grantee  of  that  deed  be- 
gan suit  in  ejectment,  and  within  a  few 
days  afterward  complainants  £led  a  bill 
for  reformation,  they  were  not  g^uilty  of 
laches.  Peacock  v.  Bethea,  43  So.  864, 
151  Ala.   141. 

§  S8.  Parties. 

Sec  ante,  "Persons  Entitled  to  Refor- 
mation," §  21;  "Persons  as  to  Whom  In- 
struments May  Be  Reformed,"  §  22,  et 
8e<}. 

In  a  bill  to  reform  a  deed  a  co-vendee 
or  a  surety  on  the  purchase-money  notes 
is  a  proper  party.  Kinney  v.  Ensminger, 
87  Ala.  340,  6  So.  72,  cited  in  note  in  13 
L.  R.  A.,  N.  S.,  1090. 

A  person  died  seised  of  a  tract  of  land, 
which  descended  at  once  to  his  heirs,  he 
leaving  no  debts.  Before  dower  in  this 
tract  had  been  allotted  to  the  widow  she 
made  a  deed  of  other  land,  which  by  a 
misdescription  included  the  tract  in  ques- 
tion. Held,  that  she  had  no  interest 
therein,  the  conveyance  of  which  could 
affect  the  rights  of  the  heirs,  and  they 
are  not  proper  parties  to  a  bill  to  cor- 
rect the  misdescription  in  her  deed.  Ly- 
tic V,  Sandefur,  93  Ala.  396,  9  So.  260. 

By  mistake  of  the  grantor,  realty  was 
misdescribed  in  a  deed.  Before  the  mis- 
take was  discovered,  the  grantee  sold  the 
realty  to  a  brother  of  the  grantor,  who 
paid  part  of  the  purchase  money.  After 
the  mistake  was  discovered,  the  grantor 
refused  to  correct  it,  and  he  and  his 
brother  confederated  to  prevent  the  cor- 
rection of  the  mistake,  and  to  avoid  the 
payment  of  the  remainder  of  the  pur- 
chase money  due  by  such  brother.  Held, 
that  the  grantee  might  join  both  such 
parties  in  a  bill  to  correct  the  mistake 
and  to  enforce  his  lien  for  the  unpaid 
purchase  money.  Hudspeth  v.  Thoma- 
son,  46  Ala.  470. 


Trustee  in  Bankruptcy. — ^Where,  after 
a  corporation  had  failed  to  perform  a 
contract  for  the  sale  of  iron  in  payment 
of  a  creditor's  claim,  the  corporation  be- 
came a  bankrupt,  and  plaintifiF  brought 
suit  to  reform  the  contract  for  mistake 
and  to  have  his  damages  because  of  the 
breach  ascertained,  etc.,  the  corporation's 
trustee  in  bankruptcy  was  a  proper,  if 
not  necessary,  party  defendant.  Merritt 
V,   Coffin,  44  So.  622,  152  Ala.  474. 

SherifE,  in  Bill  to  Reform  Sheriff's 
Deed. — The  sherifiF  need  not  be  made  a 
party  to  a  bill  to  reform  a  sherifiPs  deed, 
since  he  had  no  interest  therein,  and 
acted  only  as  the  instrument  of  the  law. 
Reddick  v.  Long,  27  So.  402,  124  Ala.  260. 

§  9e.  Pleading. 

§  30.  Bill,  Complaint,  or  Petition. 

§  30  (1)  In  General. 

Where  bill  for  reformation  of  a  deed 
expressing  a  consideration  of  love  and 
affection  alleges  that  the  true  considera- 
tion was  part  payment  of  a  debt,  giving 
its  amount,  it  is  not  demurrable  for  not 
alleging  what  part  of  the  debt  was  paid 
by  the  conveyance.  Orr  v,  Echols,  24 
So.  357,  119  Ala.  340. 

In  a  bill  to  reform  a  conveyance  which 
omits  the  county  and  state,  and  fails  to 
state  which  part  of  a  quarter  section  it 
conveys,  an  averment  that  when  it  was 
executed  the  property  belonged  to  grant- 
ors who  were  in  possession,  and  in 
course  of  the  transaction  they  pointed 
out  the  boundaries  to  grantees,  dispenses 
with  an  averment  that  grantors  owned 
no  other  lands  in  the  quarter  section  in 
question.  Green  v,  Dickson,  24  So.  423, 
119  Ala.  346. 

Alleging  Prior  Request  and  Refusal  to 
Reform. — A  bill  to  correct  a  mistake  in 
a  written  instrument  need  not  allege  a 
request'  and  refusal  to  correct  the  mis- 
take. Robbins  v.  Battle  House  Co.,  74 
Ala.  499. 

Where  a  bill  to  correct  "a  misdescrip- 
tion in  a  mortgage  and  deed  averred  that 
possession  of  the  land  had  been  de- 
manded, and  that  defendants  had  refused 
to  give  possession,  and  a  decree  pro  con- 
fesso  was  taken  against  one  of  the  de- 
fendants, the  bill  was  not  defective  for 
failure  to  aver  a  prior  request  and  refusal 
to   correct.     Lester  v.  Johnston,   33   So. 
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880,  la?  AU.  194,  cited  in  note  in  39 
L.  R.  A.,  N.  S.,  H. 

In  a  bill  to  correct  a  mistake  in  a  deed 
to  defendant  whereby  the  description  in- 
cludes land  afterwards  conveyed  by  the 
common  grantor  to  plaintiff,  there  need 
be  no  allegation  that  plaintiff  had,  before 
bringing  suit,  requested  defendant  to 
make  the  correction,  where  the  bill  al- 
leges that  defendant  had  already  begun 
to  trespass  on  the  land  in  dispute. 
Weathers  v.  Hill,  93  Ala.  493,  9  So.  IIS. 

Bill  Seeking  Reformatioii  and  to  Quiet 
Tide.— A  bill  seeking  to  quiet  the  title 
to  lands  and  to  reform  a  deed  thereto 
is  not  multifarious,  since  the  reformation 
of  the  deed  is  germane  to  the  settlement 
of  the  title.  Reddick  v.  Long,  124  Ala. 
36D,   27    So.   402. 

Alleging  Time  of  Diacovery  of  Wstake. 
— It  is  not  necessary  that  a  bill  for  the 
correction  of  a  mistake  tn  a  deed  allege 
-when  complainant  discovered  the  mis- 
take. Jones  I'.  McNealy,  33  So.  10S2,  139 
Ala.  3TS. 

Where  a  bill  for  reformation  of  a  deed 
by  a  subsequent  purchaser  of  the  prop- 
erty does  not  allege  her  want  of  notice 
of  the  mistake,  construing  it  most 
strongly  against  the  complainant,  she 
must  be  held  to  have  known  of  the  mis- 
take when  she  acquired  her  rights.  Jones 
r.   McXealy,  35  So.   1022.  139  Ala.  378. 

Alleging  Re—OBi  for  Ddar  ^  Aeking 
for  Refonnalion. — Mere  general  or  in- 
ferential averments  can  not  relieve  from 
the  consequences  of  long  and  unreason- 
able delay  in  the  assertion  of  the  right 
to  reform  an  insirument  for  fraud.  Har- 
eavcr,  T8  Wi.  3:3,  376: 
,    55    Ala.    525. 

Showing  Lack  of  Negligence  on  Part 
of  Comf4ainant.^In  an  action  for  th< 
reformation  of  a  deed  it  is  not  neces 
sary  for  ihe  complainant  to  allege  it 
terms,  freedom  from  nei:Hi;cnce.  whci 
the  facts  stated  show  that  no  neitlicenci 
was  imputaMe  to  them.  Peacock  t 
Bethea.   I5i    .\\i.    Ml.  43  So.  864, 


old    Bros.   f. 

James   v.   Jar 


Whet 


1   bill   i 


1   actio 


deed  altev-ed  that  by  th. 
the  joint  owners  certain  land, 
ing  a  parcel  belonsing  to  si 
joint    owners    of    the    rest. 


iL;ht    i 


by  < 


at   of   them    tor   t 
and.   alter   being 


into  parcels,  lots  were  to  b 
the  respective  shares  and 
cuted  therefor,  and  that  in 
of  the  deeds  a  part  of  the  pi 
longing  to  all  of  the  parties 
by  mistake  and  contrary  t< 
ment,  the  averments  were 
show  freedom  from  negligi 
part  of  plaintiffs.  Peacock  i' 
Ala.  141,  43  So.  864. 

Detcriblng  Property  Inte 
ConTe7ed.~In  an  action  to  r 
for  an  alleged  mutual  mistal 
scription  of  the  land,  the 
must  allege  what  land  was 
be  conveyed,  and  in  what 
would  have  the  deed  reforrr 
I'.   Rcdmill,  25   So.  766,  121    ? 

A  bill  to  correct  the  des 
conveyance  of  land  lying 
Chickasaw  boundary  line, 
as  the  north  fractional  half  ■ 
etc.,  is  not  defective  in  fail 
it  east  or  west  of  such  b< 
since  lands  west  of  it  are  i 
in  the  government  survey 
E«el!    V.    Brown,    2S    So.    8 


S  M  (*>  Gninnda  for  Ref  m 

A  bill  alleging  plaintiff  t< 
tentionally  included  in  a  di 
to  which  he  had  no  title;  t 
the  conveyance,  the  land^  in' 
conveyed  and  purchased  had 
out  to  the  grantee,  which 
land  erroneously  set  otit  ia  t 
that  an  action  at  law  was  pei 
plaintiff  on  his  warranty  in 
Slates  a  cause  of  action  suff 
lief  in  equity  by  reformation 
and  injunction  against  the  a 
Miller  f.  Morris,  27  So.  4 
164. 

The  bill  alleged  that  pi; 
certain  lands,  and  had  ini 
leasing  to  her  husband,  whi 
lease  for  live  years  with  C. 
of  having  the  lease  and  rem 
payable    to    plaintiff,    had    th 

notes  payable  to  himself;  th 
ing  the  lease  in  his  own  nai 
ing  (he  notes  payable  to  him 
band  had  acted  without  plai 
edge   or   authority,   and   that 
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discover  such  facts  until  shortly  before 
filing  the  bill;  that  her  husband  trans- 
ferred the  rent  notes  to  defendant  as  col- 
lateral security  for  his  indebtedness  to 
defendant,  who  had  collected  part  of  the 
rent  notes,  and  was  holding  the  balance 
as  collateral  of  plaintiff's  husband's  in- 
debtedness, and  further  alleged  that  such 
indebtedness  was  not  plaintiff's  but  that 
of  her  husband.  Held,  that  the  bill  did 
not  allege  a  cau^e  of  action  for  reform- 
ing the  lease  and  rent  notes,  so  as  to 
show  that  they  were  executed  in  plain- 
tiffs name,  instead  of  her  husband's. 
Griel  Bros.  Co.  v.  Brooks,  176  Ala.  577, 
58   So.  552. 

Mistake. — ^A  complaint  to  reform  a  deed 
because  of  mistake  must  allege  the  mis- 
take. Page  V.  Whatley,  50  So.  116,  162 
Ala.  473. 

The  averments  of  a  bill  for  the  re- 
formation of  a  contract  on  the  ground 
of  mistake  are  required  to  be  made  with 
great  particularity.  Lucas  v.  Boyd,  47 
So.    1017,    156    Ala.    427. 

A  bill  for  relief  on  the  ground  of  mis- 
take must  state  with  precision  the  facts 
constituting  the  mistake,  and  must  show 
that  it  occurred  without  negligence  on 
the  part  of  complainant.  Pearson  z/. 
Dancy,  39  So.  474,  144  Ala.  427. 

Where  the  bill  in  an  action  to  estab- 
lish title  alleged  that  the  complainant 
bought  the  described  land  with  her  own 
money,  and  that  the  deeds  were  executed 
and  delivered  without  design,  but  through 
some  mistake,  so  as  to  convey  title  to 
her  husband,  and  also  alleged  that  the 
husband  made  no  claim  to  the  lands,  but 
admitted  the  mistake  until  his  death,  it 
was  sufficient  on  demurrer  as  against  the 
heirs  of  the  husband,  though  the  lan- 
guage used  was  somewhat  obscure.  Zeig- 
ler  V.   Zeigler,   180  Ala.   246,  60   So.   810. 

§  81.  —  Cross-Bill,  CroM-Complaint,  or 
Counterclaim  for  Reformation. 

A  creditor  of  a  husband  attacked  a 
conveyance  to  the  wife  as  voluntary. 
The  wife  answered  by  cross  bill,  alleg- 
ing that  the  true  consideration  was  a 
debt  owing  by  her  husband,  and  praying 
for  a  reformation  of  the  deed  to  show 
the  true  consideration.  Held,  that  a  de- 
murrer to  the  cross  bill  on  the  ground 
that   it   sought   reformation   of  the    deed 


in  an  action  between  strangers  was  prop- 
erly overruled.  Orr  v.  Echols,  24  So. 
357,  119  Ala.  340. 

§  82.  Plea  or  Answer,  and  Subse- 
quent Pleadings, 

On  a  bill  to  correct  an  alleged  mistake 
in  a  lease,  an  answer  that,  if  applied  to, 
defendant  "would  have  corrected  any 
mistake  in  said  lease,"  is  not  equivalent 
to  an  admission  of  the  specified  mistake 
and  an  offer  to  correct  it.  Robbins  v. 
Battle  House  Co.,  74  Ala.  499. 

Under  a  bill  for  the  reformation  of  a 
contract,  the  defense  may  be  set  up  in 
the  answer,  without  filing  a  cross-bill, 
that  the  complainant's  offer  to  do  equity 
is  insufficient.  Billingsley  v.  Billingsley, 
37  Ala.   425. 


§  88. 


Demurrer. 


In  an  action  by  a  purchaser  at  a  mort- 
gage foreclosure  to  reform  the  descrip- 
tion of  the  property  contained  in  the 
mortgage,  a  ground  of  demurrer,  that 
the  complainant  purchased  at  foreclos- 
ure sale  the  property  described  in  the 
foreclosure  deeds,  raised  the  question  of 
the  failure  of  the  bill  to  allege  that  the 
purchaser  participated  in  the  mistake. 
Goulding  Fertilizer  Co.  v.  Blanchard, 
178  Ala.  298,  59  So.  485. 

§  84.   —  Amentfanenta. 

A  bill  asking  for  reformation  of  a 
mortgage,  and  foreclosure  thereof,  may 
be  amended  so  as  to  ask  for  reformation, 
and  the  removal  of  a  cloud  on  complain- 
ant's title  as  mortgagee.  Hawkins  v. 
Pearson,  96  Ala.  369,  11  So.  304. 


§  85. 


Issues,  Proof,  and  Variance. 


Where  a  party  files  a  bill  in  equity  to 
have  a  title  bond  corrected  by  insert- 
ing therein  a  parcel  of  land  which  was 
omitted  by  the  mistake  or  fraud  of  the 
vendor,  and  it  appears  that  another  par- 
cel was  inserted  instead  by  mistake,  he 
is  not  entitled,  under  his  bill,  to  a  refor- 
mation of  the  bond.  Easterwood  v.  Lin- 
ton, 36  Ala.  175. 

Relief  will  not  be  given,  where  a 
purchaser's  bill  for  reformation  of  title 
bonds  alleges  that  the  defendant  had  no 
title  to  a  parcel  of  land  described  in 
the  title  bond,  and  it  appears  that  such 
parcel   was   inserted   by  mistake,   instead 
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of  B  parcel  to  which  he  did  have  title. 
Easterwood  v.  Linton,  36  Ala.  175. 

Where  a  bill  for  reformatior  of  a  deed 
of  gift  of  a  slave  alleged  that  the  donor 
intended  to  convey  the  property  "to  the 
sole  and  separate  use  and  behoof  of  his 
daughter,  and  of  any  children  she  might 
have,  so  that  it  should  not  be  subject  to 
any  debts  of  any  husband  whom  she 
might  marry,  and  at  her  death  should 
be  the  property  of  her  children,"  and 
the  evidence  showed  that  he  intended  to 
bind  the  property  to  her  and  her  chil- 
dren, forever,  "never  intended  it  to  be 
subject  to  any  man's  debts,"  and  "in- 
tended that  it  should  go  to  her  children 
at  her  death,"  and  "gave  tt  to  her  and 
her  heirs,"  and  "intended  to  entail  the 
property  to  her  and  her  children,"  and 
"made  the  deed  to  her,  and  considered 
the  girl  her  property,"  the  variance  was 
fatal.  Lockhart  v.  Cameron,  29  Ala.  3SS. 
A  bill  for  reformation  of  a  deed  for 
mistake,  with  intention  to  defraud  in  de- 

,3cribing  the  land  purchased  by  complain- 
ant, alleged  that  the  land  was  originally 
sold  by  defendant  to  K.,  -from  whom 
complainant  purchased.  The  proof 
showed  that  the  transaction  was  had  be- 
tween F.  and  defendant,  but  in  the  name 
of  the  latter's  wife.  Held,  that  the  mat- 
ter was  collateral,  and  a  failure  to  prove 
the  averment  as.  made  would  not  deprive 
complainant  of  a  decree  for  reformation 
to  which  she  was  entitled,  Blackburn  v. 
Perkins,  35  So.  850,  138  Ala.  305. 

A  bill  to  reform  a  deed  averred  that 
on  the  purchase  of  the  land  by  the  hus- 
band he  "desired  that  the  deed  should 
convey  the  title  to  the  wife  In  such  man- 
ner that  she  and  her  husband  could  unite 
in  reconveying  the  same  at  any  time,  and 
make   a    perfect    title    to    the    purchaser," 

-while  the  deed  as  executed  conveyed  to 
the  wife  a  separate  estate  for  life,  with 
remainder  to  the  children  of  her  and  her 
husband,  and  to  those  of  each  by  a  for- 
mer marriage.  The  evidence  of  the 
draftsman  of  the  deed  showed  that  he 
was  instructed  by  the  Husband  to  draw 
the  deed  "in  such  manner  that  the  tliree 
sets  of  children  should  Inherit  the  land." 
Held,  that  there  was  a  fatal  variance  be- 
tween the  allegations  and  proof.  Nor- 
rls  )■-  Smith,  t!  Ala.  340. 
Variance  ai  to  Porchaae  Price. — Where 


a  purchaser's  bill,  seeking 
tion  of  his  vendor's  deed 
legei  that  the  land  was  b 
aggregate  price  of  $29,000  it 
the  proof  shows  that  the 
was  $15  per  acre,  and  ami: 
aggregate  to  more  than  $31 
riance  between  the  allegatic 
is  fatal.  Billingfley  v.  B 
Ala.  425. 

Variance  aa  to  RelatioD 
ant  to  Property^-Where  thi 
files  his  bill  in  the  charat 
gagee,  asking  the  correctic 
take  in  the  mortgage:  wh 
shows  that  the  mortgage  h 
closed  under  a  power  of  i 
the  complainant  has  since 
interest  of  the  purchaser  ; 
the  variance  between  the  al 
proof  is  fatal.  Williams  v.  t 

338. 


§  87.    Preaumptiona  m 

Proof. 

"The  burden  in  such  case, 
upon    the    complainant    to 
dence  that  'is  clear,'  'exact, 
'satisfactory,'  that  the  writt 
does    not    truly    contain    oi 
real  agreement  of  the  part 
Moore,   21    Ala.    693,   697; 
Urquhart,    82    Ala.    570,    1 
lander  v.  Dexter.  9T  .-Ma.   4 
Burnell  v.    Morris,    106    Al; 
82;    Mitchell  v.  Capital   Cit; 
Ala.   583,    17    So.   678."     M 
114  Ala.  582,  21  So.  820. 

Equity  will  reform  instr 
proper  averments  and  proo 
den  rests  upon  the  party 
Tyson  v.  Chestnut,  100  Al; 
783;  Campbell  f.  Hatchett 
Alexander  v.  Caldwell,  55  f 
ston  V.  Paul,  86  Ala.  £3! 
Clark  V.  Hart,  57  Ala.  3»0: 
Dexter,  97  Ala.  479,  IS  So 

for  mistake,  if  the  mistak 
mitted,  it  must  be  proved 
lory     evidence;      the     presu 


that 


the 


the    conclusion    of    all    prci 
tions,  and  is  the  final   ■Kr< 
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parties.  Kilgore  v,  Redmill,  25  So.  766, 
121  Ala.  485. 

Subsequent  Purchaser's  Prior  Knowl- 
edge of  Mistaken  Description  in  Deedw — 

In  a  deed  to  correct  a  misdescription  in 
a  deed,  where  it  appears  that  the  grantor 
conveyed  the  same  land  by  a  subsequent 
correct  deed  to  another,  the  complain- 
ants have  the  burden  of  proving  that 
the  subsequent  purchaser  had  knowledge 
of  the  mutual  mistake  in  the  prior  deed 
before  he  purchased.  Roycroft  v.  Jordan, 
182  Ala.  447,  62  So.  701. 

§  38.  «-—  Weight  and  Sufficiency. 

§88  (1)    In  General. 

"  'To  authorize  the  reformation  of  a 
contract  which  has  been  reduced  to  writ- 
ing and  signed,  the  proof  must  be  clear, 
^xact,  and  satisfactory,  first,  that  the 
writing  does  not  truly  express  the  inten- 
tion of  the  parties — that  on  which  their 
minds  had  agreed;  and,  second,  what  it 
was  the  parties  intended  the  writing 
should  express.'  Guilmartin  v.  Urquhart, 
82  Ala.  670,  1  So.  897."  Hammer  v. 
Lange,  174  Ala.  337,  56  So.  573. 

"Courts  of  equity  do  not  grant  the 
high  remedy  of  reformation  upon  a  prob- 
ability, nor  even  upon  a  mere  preponder- 
ance cf  the  evidence,  but  only  upon  a 
certainty  of  error."  Hough  v.  Smith,  132 
Ala.  204,  31  So.  500,  501;  Hertzler  v. 
Stepens,  119  Ala.  333,  24  So.  521. 

To  authorize  reformation  of  a  written 
instrument  for  mistake,  parol  evidence  of 
the  mistake  and  of  the  alleged  modifica- 
tions must  be  most  strong  and  convining. 
Hammer  v.  Lange,  174  Ala.  337,  56  So. 
573. 

"The  burden  in  such  cases  is  always 
on  the  complainant  to  show,  by  evidence 
that  is  clear,  exact,  convincing,  full  and 
satisfactory,  that  the  written  contract 
does  not  express  the  true  agreement 'be- 
tween the  parties;"  citing  Moore  v. 
Tate,  114  Ala.  582,  21  So.  820,  3  Brick. 
Dig.  358;  2  Pom.  Eq.  Jur.  (3d  Ed.)  § 
859,  p.  1515;  Clopton  v.  Martin,  11  Ala. 
187;  Stone  v.  Hale,  17  Ala.  557;-  White- 
head V.  Brown,  18  Ala  682;  Trapp  v. 
Moore,  21  Ala.  693,  697;  Johnson  v. 
Crutcher,  48-  Ala.  368;  Hinton  v.  Citi- 
zens' Mut.  Ins.  Co.,  63  Ala.  488;  Turner 
V.  Kelly,  70  Ala.  85;  Marsh  v.  Marsh,  74 
Ala.    418;     Ganey   v.    Sikes,   76   Ala.   421; 


S.  C,  4  So.  868;  Guilmartin  v,  Urquhart, 
82  Ala.  570,  1  So.  897;  Weathers  v.  Hill, 
92  Ala.  492,  9  So.  412;  Dexter  v,  Oh- 
lander,  95  Ala.  469,  10  So.  527;  S.  C,  97 
Ala.  476,  12  So.  51;  Burnell  v.  Morris, 
106  Ala.  349,  18  So.  82;  Hertzler  v. 
Stephens,  119  Ala.  333,  24  So.  521;  Kil- 
gore V.  Redmill,  121  Ala.  485,  25  So.  766; 
Hough  V.  Smith,  132  Ala.  204,  31  So.  500, 
501;  Sellers,  etc.,  Co.  v.  Grace,  150  Ala. 
181,  43  So.  716;  Lucas  v.  Boyd,  158  Ala. 
338,  47  So.  1017,  1018;  Page  v.  Whatley, 
162  Ala.  473,  50  So.  116;  Hand  v.  Cox, 
164  Ala.  348,  51  So.  519;  Greil  v.  Tillis, 
170  Ala.  391,  54  So.  524;  Hammer  v, 
Lange,  174  Ala.  337,  56  So.  573;  Alexan- 
der V.  Caldwell,  55  Ala.  517;  Campbell 
V,  Hatchett,  55  Ala.  548. 

Necessity  for  Proof  Beyond  a  Reason- 
able Controversy. — A  court  of  equity  will 
reform  a  written  instrument,  on  the 
ground  of  mistake,  only  on  clear  and 
satisfactory  evidence  of  the  mistake  as 
alleged;  in  the  absence  of  proof  beyond 
reasonable  controversy,  the  writing  re- 
mains the  sole  expositor  of  the  agree- 
ment of  the  parties.  Hinton  v.  Citizens' 
Mut.  Ins.  Co.,  63  Ala.  488;  2  Pom.  Eq. 
Jur.,  §  859;  Eq.  Jur.  (12th  Ed.),  §  157; 
Clopton  V.  Martin,  11  Ala.  187,  190; 
Marsh  v.  Marsh,  74  Ala.  418,  420;  Moore 
V.  Tate,  114  Ala.  582,  21  So.  820. 

In  order  to  reform  an  instrument  for 
mutual  mistake,  or  for  mistake  and  fraud, 
the  evidence  must  show  the  mistake  be- 
yond reasonable  controversy.  Hand  v. 
Cox,  164  Ala.  348,  51  So.  519. 

While  the  proof  does  not  show,  beyond 
a  reasonable  doubt,  the  proof  is  clear  and 
convincing  beyond  dispute  which  is  suf- 
ficient. Page  V.  Whatltfy,  162  Ala.  473, 
50  So.  116,  117. 

Mere  Preponderance  of  Evidence  Not 
Enough. — "Equity  grants  reformation  of 
deeds  only  when  error  certainly  appears, 
and  never  upon  a  mere  probability  or  a 
mere  preponderance  of  evidence.  Hough 
V.  Smith,  132  Ala.  204,  31  So.  500;  Kil- 
gore V.  Redmill,  121  Ala.  485,  25  So.  766; 
Dexter  v.  Ohlander,  95  Ala.  467,  10  So. 
527."  Page  V.  Whatley,  162  Ala.  473,  50 
So.  116,  117;  Hertzler  v.  Stephens,  119 
Ala.  333,  24  So.  521. 

Proof  Must  Be  Certain  in  All  Details.  . 
— If  the  proof  is  uncertain  in  any  mate- 
rial  respect,   it  will   be   held   insufficient; 
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and,  while  the  courts  may  feel  a  great 
wrong  has  been  done,  they  can  grant  no 
relief,  by  reason  of  uncertainty.  Alexan- 
der V.  Caldwell,  65  Ala.  517,  522;  Berry, 
etc.,  Co.  V.  Sowell,  72  Ala.  14,  17;  Hough 
V.  Smith,  132  Ala.  204,  31  So.  500,  501; 
Hertzler  v.  Stephens,  119  Ala.  333,  24  So. 
521,  522,  citing  cases.  Hammer  v,  Lange, 
174  Ala.  337,  56  So.  573. 

Testimony  Contradictory  or  Confused. 

— Chancery  will  not  reform  written  in- 
struments, where  the  testimony  to  the 
alleged  mistake  is  contradictory  and  con- 
fused.   Lockhart  v.  Cameron,  29  Ala.  355. 

§  38  (S)  Contracts  in  General. 

A  court  of  equity  will  not,  except  upon 
the  clearest  evidence  of  mistake,  permit 
a  written  contract  to  be  amended  by  the 
substitution  of  a  parol  contract  totally 
different  in  its  conditions,  and  so  affect- 
ing the  interest  of  one  of  the  parties 
that,  instead  of  receiving  a  large  sum  of 
money,  he  will  recover  only  a  mere  trifle. 
Arnold  v.   Fowler,  44  Ala.    167. 

§  88  (3)  Deeds. 

§  38   (4)  In  GeneraL 

To  warrant  reformation  of  a  deed  it 
must  appear,  and  that  by  clear  evidence, 
that  it  is  expressed  differently  from  what 
the  parties  mutually  intended  or  agreed 
and  that  this  was  the  result  of  fraud  or 
mistake.  Folmar  v.  Lehman-Durr  Co., 
41   So.   750,   147  Ala.  472. 

An  unintentional  mistake  of  a  material 
character  in  a  deed  must  be  clearly 
proved,  but  not  necessarily  beyond  all 
reasonable  doubt,  to  sustain  a  decree  re- 
forming a  deed..  Miller  v.  Morris,  27  So. 
401,  123   Ala.  164. 

In  a  suit  by  an  executor  for  the  ref- 
ormation of  a  deed,  the  bill,  which  was 
based  on  information,  alleged  a  mistake 
by  certain  heirs  in  executing  the  deed  to 
complainant's  testator — in  naming  testa- 
tor's wife  as  one  of  the  grantees  therein 
— all  of  which  was  denied  by  the  answer. 
It  appeared  that  the  property  had  been 
owned  jointly  by  testator  and  the  ances- 
tor of  the  granting  heirs,  and  that  during 
the  life  of  the  joint  owners  a  division 
was  made,  but  no  titles  exchanged,  and 
that  the  deed  was  executed  by  the  heirs 
pursuant  to  this  division.     A  witness  for 


complainant  testitied  that  he  prepared  the 
deed,  and  that  he  inserted  the  name  of 
testator's  wife  therein  without  authority; 
but  it  appeared  from  cross-examination 
of  this  witness  that  he  delivered  the  deed 
as  prepared  to  testator  before  it  was 
signed,  and  that  testator  kept  it  all  night. 
Complainant's  other  evidence  tended  to 
show  that  the  testator  claimed,  controlled^ 
cultivated,  and  rented  out  the  land,  and 
that  the  witnesses  never  heard  of  his  wife 
claiming  any  interest  therein.  Respond- 
ent's evidence  tended  to  show  that  testa- 
tor's wife  claimed  a  half  interest  in  the 
land,  which  was  recognized  by  testator. 
Held,  that  the  burden  being  upon  com- 
plainant to  show  the  mistake  by  clear 
and  convincing  evidence,  the  evidence  ad- 
duced was  insufficient  to  justify  a  court 
of  equity  in  reforming  the  deed.  Hough 
V.   Smith,   31    So.   500,   132   Ala.   204. 

§  38  (5)  —  Property  Conveyed. 

In  an  action  to  reform  a  deed  convey- 
ing all  the  timber  on  certain  land,  so  as 
to  show  that  only  merchantable  pine 
timber  of  certain  dimensions  was  in- 
tended, evidence  held  not  clear  and  ex- 
act enough  to  authorize  the  reformation. 
White  V.  Henderson-Boyd  Lumber  Co., 
165  Ala.  218,  51  So.  764. 

To  entitle  a  complainant  to  reform  a 
conveyance  in  respect  of  subject-matter 
so  as  to  accord  with  the  intention  of  the 
parties,  he  must  show  by  clear,  exact, 
and  convincing  proof  that  the  intention 
and  agreement  he  would  have  substituted 
in  the  instrument  was  that  of  both  of 
the  parties  thereto.  White  v.  Henderson- 
Boyd  Lumber  Co.,  165  Ala.  218,  51  So. 
764. 

Description  of  Property^ — It  is  not  suf- 
ficient, to  authorize  a  reformation  of  a 
deed  for  mistake,  that  the  minds  of  the 
parties  did  not  meet  on  the  subject  of 
the  conveyance,  unless  it  appears  from 
definite  allegations  and  proof  that  there 
was  an  agreement  between  the  parties, 
and  the  terms  of  the  real  agreement  are 
shown  •  with  such  certainty  that  the 
proved  averments  will  form  a  basis  for 
the  decree  in  substantial  conformity  with 
the  theory  of  the  bill.  Keith  v.  Wood- 
ruff, 34  So.  911,  136  Ala.  443. 

In  a  suit  to  reform  the  description  in  a 
deed  for  mistake,  the  burden  is  on  com- 
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plainant  to  establish  the  mistake  by  clear 
proof.  Paterson  v.  Hannan,  150  Ala.  189, 
43  So.  192, 

In  a  suit  to  reform  a  deed  by  changing 
the  description  of  the  land  conveyed, 
evidence  held  to  show  that  defendant  un- 
derstood when  the  deed  was  executed 
that  it  was  intended  to  include  a  certain 
field,  on  the  public  road,  as  claimed  by 
complainant.  Hand  v.  Cox,  164  Ala.  348, 
51  So.  519. 

Where  a  bill  in  equity  is  filed  to  re- 
form a  conveyance,  by  the  alteration  of 
the  description  of  a  certain  Ipt  of  land, 
which  the  bill  alleges  it  was  the  inten- 
tion of  the  parties  to  convey,  and  the 
answer  denies  all  intention  to  convey  any 
property,  and  there  is  no  proof  that  the 
grantors  intended  to  convey,  or  thought 
they  were  jconveying,  the  lot  in  question, 
the  bill  will  be  dismissed  at  complain- 
ants' costs,  for  want  of  proof.  Guilmar- 
tin   V.   Urquhart,   82   Ala.   570,   1   So.   897. 

In  a  suit  to  reform  a  deed  on  the 
ground  of  mutual  mistake  of  the  parties 
as  to  the  description  of  the  land  'con- 
veyed, evidence  held  sufficient  to  sustain 
a  finding  of  the  chancellor  that  an  ex- 
ception in  the  deed  of  three-fourths  of 
an  acre  was  intended  to  be  an  exception 
of  only  a  one-half  interest  in  that  three- 
fourths  acre,  which  the  grantor  had 
theretofore  conveyed  to  another.  Wil- 
liams V,  Williams,  183  Ala.  585,  52  So.  843. 

Same— Boundary  of  Property. — In  a 
suit  to  reform  a  deed,  in  so  far  as  it  de- 
scribed the  south  boundary  of  the  land 
conveyed  as  extending  to  the  center  of 
a  certain  street,  instead  of  to  the  street, 
for  mistake,  evidence  held  to  sustain  a 
finding  that  such  description  was  a  mis- 
take in  fact.  Paterson  v.  Hannan,  160 
Ala.  189,  43  So.  192. 

Where,  in  an  action  to  reform  a  deed, 
defendant's  evidence  that  the  southern 
boundary  of  the  tract  he  occupied,  which 
conformed  to  the  line  established  by  a 
certain  surveyor,  had  been  recognized  as 
the  southern  boundary  of  his  tract,  and 
that  he  had  had  possession  of  the  land 
lying  north  of  such  line  since  1868,  was 
uncontradicted,  and  most  of  the  land 
sought  to  be  recovered  by  plaintift  by  a 
reformation  of  the  deed  lay  north  of 
such  line  and  within  the  tract  so  held  by 
defendant,  the  relief  sought  should  have 


been  denied.     Keith  v.  Woodruff,  34  So. 
911,  136  Ala.  443. 

§  88  (6)  Estate  or  Interest  Created 

or  Conveyed. 

Evidence  was  held  insufficient  to  au- 
thorize the  reformation  of  a  deed  of  gift 
to  a  married  woman,  on  an  allegation  of 
the  donor's  intention  to  exclude  the  mar- 
ital rights  of  her  husband.  Rumbly  v, 
Stainton,    24    Ala.    712. 

§  88  (7)  Covenants,  Conditions,  Re- 
strictions, and  Reservations. 

A  deed  by  a  mortgagee  to  the  pur- 
chaser at  mortgage  sale  should  not  be 
reformed,  so  as  to  strike  out  the  cove- 
nants of  warranty,  on  the  testimony  of 
the  mortgagee  that  he  employed  an  at- 
torney to  foreclose  the  mortgage  and 
prepare  a  deed  for  the  purchaser,  and 
that  he  signed  the  deed  without  reading 
it  over,  supposing  that  it  contained  only 
a  conveyance  of  his  interest  as  mort- 
gagee, and  on  the  testimony  of  the  at- 
torney that  the  mistake  was  committed 
by  him  through  inadvertence,  the  testi- 
mony of  the  purchaser  being  that  she 
agreed  to  purchase  on  the  promise  of  the 
mortgagee  to  make  her  a  perfectly  good 
title,  and  she  having  introduced  other 
evidence  that  the  mortgagee  admitted 
that  he  agreed  to  make  a  warranty  title, 
and  knew  that  he  had  executed  such  a 
deed  to  her.  Burnell  v.  Morris,  106  Ala. 
349,  18  So.  82,  cited  in  notes  in  28  L.  R. 
A.,   N.   S.,   917,   922. 

§  38  (8)  Leases. 

A  covenant  in  a  contract  of  lease,  guar- 
antying possession  of  the  premises  for 
the  term  of  the  lease,  intentionally  in- 
serted, will  not  be  reformed  so  as  to  be 
conditional  on  the  premises  not  being 
redeemed  from  a  mortgage  foreclosure, 
in  the  absence  of  clear  and  satisfactory 
proof  that  such  was  the  intention  of  the 
parties.  Tyson  y.  Chestnut,  100  Ala.  571, 
13  So.  763,  cited  in  note  in  28  L.  R.  A., 
N.   S.,  918. 

Where  a  written  lease,  for  the  term  of 
three  years,  recited  that  the  agreed  rent 
was  $1,500  for  the  term,  payable  in  two 
equal  installments  of  $750  each,  at  the 
end  of  the  first  and  second  years  of  the 
term;  and-  the  lessor  filed  a  bill  to  re- 
form it,  so  as  to  make  it  show  that  the 
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agreed  rent  was  $500  for  each  year, 
though  payable  as  specified,  thereby  giv- 
ing him  a  landlord's  statutory  lien  and 
remedy  against  the  crop  for  each  year's 
rent  (Rev.  Code,  §  2961);  held,  that  the 
supposed  legal  effect  of  the  change  in  the 
contract  was  conclusive  against  the  exist- 
ence of  the  alleged  mistake,  since  the 
contract,  as  thus  reformed,  would  be  in- 
harmonious and  inconsistent,  if  not  im- 
possible of  legal  effect  and  operation. 
Campbell  v,  Hatchett,  65  Ala.  548. 

§  38  (9)  Trusts. 

When  a  bill  is  filed  by  a  married  wo- 
man against  her  trustee  and  certain  judg- 
ment creditors  of  her  husband,  to  reform 
a  deed  alleged  to  have  been  intended  to 
convey  the  property  in  trust  for  her  sole 
and  separate  use,  and  to  appoint  another 
trustee,  and  decrees  pro  confesso  are 
taken  against  all  the  defendants  except 
the  trustee,  who  answers  that  he  knows 
nothing  about  the  alleged  mistake,  the 
clear  and  direct  testimony  of  one  witness 
is  sufficient  to  authorize  the  reformation 
of  the  deed.  Godwin  v.  Yonge,  22  Ala. 
553 

§  88   (10)    Insurance  Policies. 

See  the  title   INSURANCE. 

In  a  suit  to  reform  certain  policies  of 
insurance,  on  the  ground  that  they  were 
in  fact  issued  eight  days  later  than  ap- 
peared from  their  date,  which  was  De- 
cember 20th,  complainant  testified  that  he 
applied  for  insurance  December  20th,  but 
that  defendant  refused  to  issue  the  policies 
until  the  former  furnished  a  diagram  of 
the  building  and  an  invoice  of  the  goods; 
that  complainant  forwarded  these  De- 
cember 27th;  and  that  he  inferred,  there- 
fore, that  the  policies  were  issued  the 
next  day.  Held  insufficient  to  sustain  the 
suit.  Mitchell  v.  Capital  City  Ins.  Co., 
110  Ala.  583,  17  So.  678,  cited  in  notes  in 
28  L.  R.  A.,   N.   S.,  916,  917,  920. 

§  88  (11)  Releases,  Receipts,  and  Settle- 
ments. 

Plaintiflf  received  similar  shares  of 
stock,  belonging  to  defendant  and  two 
others,  to  negotiate  a  sale  thereof.  Said 
others  testified  that  the  insertion  in  the 
receipts  to  them  for  the  stock  of  a  con- 
dition   requiring   plaintiff   to   pay   for   the 


stock,  if  he  did  not  return  it  within  a 
specified  time,  was  a  mistake.  Plaintiff 
sued  to  reform  a  similar  receipt  given  to 
defendant,  and  testified  that  the  inser- 
tion of  such  a  condition  was  a  mistake, 
and  that  defendant  knew  that  plaintiff 
took  his  stock  under  the  same  conditions 
as  those  under  which  the  stock  of  the 
others  was  taken.  Defendant  denied  that 
the  transaction  with  the  others  had  any 
connection  with  the  transaction  with  him, 
and  denied  that  there  was  any  mistake. 
Held  not  sufficiently  clear  and  con- 
vincing to  sustain  reformation.  Hertzler 
V,  Stephens,  24  So.  521,  119  Ala.  333,  cited 
in  notes  in  28  L.  R.  A.,  N.  S.,  845,  846, 
849,   916,   917. 

On  settlement  of  an  estate  a  compro- 
mise was  entered  into  by  the  heirs,  one 
of  whom  had  received  a  life  estate  in 
land  and  property  in  excess  of  that  re- 
ceived by  the  others.  By  the  agreement 
the  life  tenant  was  to  retain  "all  such 
real  estate,  title,  and  interest"  as  he  had 
and  took  in  the  land,  and  the  personal 
property  "mentioned  in  the  two  deeds  of 
gift"  referred  to,  he  to  relinquish  all  other 
interests  in  the  estate,  and  pay  to  the 
heirs  $750  each.  The  heirs  of  the  life 
tenant  sought  to  reform  the  agreement 
on  the  ground  that  the  reversion  was  to 
have  been  relinquished  to  their  ancestor. 
The  parties  to  the  agreement  were  dead, 
and  the  only  evidence  of  complainants 
was  that  three  witnesses,  based  on  the 
transaction  40  years  previous.  An  attor- 
ney who  represented  several  of  the  heirs 
on  the  settlement  testified  that  the  agree- 
ment was  made  in  accordance  with  the 
understanding  of  the  parties.  Held,  in- 
sufficient to  warrant  reformation.  Moore 
V,  Tate,  21   So.  820,  114  Ala.  582. 

§  89.  Relief  Awaxxled. 

When  equity  has  acquired  jurisdiction 
to  reform  the  writings  it  will  retain  it 
and  grant  full  relief.  Houston  v.  Faul, 
86  Ala.  232,  5  So.  433. 

It  is  a  general  rule  that  a  court  of 
chancery,  having  jurisdiction  for  the  pur- 
pose of  reforming  an  instrument,  will  ex- 
tend its  jurisdiction  to  all  matters  in  con- 
troversy. Foster  v.  Winchester,  92  Ala. 
497,  9  So.  83.  84. 

Where  a  vendor  files  a  bill  asking  a 
reformation  of  his  title  bond  in  the   de- 
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scription  of  the  land,  and  an  injunction 
against  an  action  at  law  on  the  bond, 
and  it  appears  that  the  land  was  mis- 
described  by  mistake,  but  al^o  that  the 
vendor  did  not  have  the  title  to  the  land 
which  he  intended  to  sell,  a  decree  should 
be  rendered  correcting  the  mistake  in  the 
bond,  but  not  enjoining  the  action  at  law, 
and  should  expressly  declare  that  the  pur- 
chaser might,  at  his  election,  either  pro- 
ceed with  his  action  at  law,  or  dismiss  it 
and  institute  proceedings  for  a  rescission 
of  the  contract,  and  further,  that  if  he 
elected  to  proceed  with  his  action  it 
should  be  considered  in  all  respects  an 
action  on  the  bond  as  reformed.  Reese 
V.  Kirk,  39  Ala.  406. 

Equity  Can  Not  Make  New  Contract. — 
A  court  of  equity,  in  a  suit  to  reform  a 
written  instrument,  may  only  change  the 
form  of  the  contract,  so  as  to  express 
that  which  the  parties  had  agreed  on, 
and  may  not  make  a  new  contract,  or 
establish  that  as  a  contract  which  it  is 
supposed  they  would  have  made,  had  they 
understood  the  facts.  Hammer  v,  Lange, 
174  Ala.  337,  66  So.  573. 

In  clear  cases,  when  a  written  instru- 
ment fails  to  express  some  material  ele- 
ment of  the  contract,  which  the  parties 
mutually  intended  it  should  express,  or 
expresses  it  differently  from  their  inten- 
tion, a  court  of  chancery  will  reform  the 
contract  so  as  to  carry  out  the  intention 
of  the  parties,  yet  it  can  not  add  terms 
which  the  parties  did  not  intend  to  em- 
body in  it,  or  grant  relief  against  a  mis- 
take of  law.     Clark  v.  Hart,  57  Ala.  390. 

Reformation  and  Decreeing  Account. — 
Where  a  mistake  in  a  deed  is  shown  by 
clear  and  satisfactory  proof,  a  Court  of 
Chancery  will  reform  it,  an^  decree  an 
account  against  a  party,  who,  with  no- 
tice of  the  mistake,  has  purchased  the 
property  conveyed,  and  holds  it  in  oppo- 
sition to  the  rightful  owner.  Whitehead 
V.  Brown,  18  Ala.  682. 

Reforming  and  Foreclosing  Mortgage 
at  Same  Time. — Where  equity  assumes 
jurisdiction  to  reform  a  deed  it  will,  upon 
a  sufficient  showing,  do  complete  justice 
by  foreclosing  a  mortgage.  Bieler  v. 
Dreher,  129  Ala.  384,  30  So.  22;  McGehee 
V.  Lehman,  etc.,  Co.,  65  Ala.  316,  319; 
Jones  V.  McNealy,  139  Ala.  378,  35  So. 
1022;  Wetherington  v.  Mason,  86  Ala.  345, 


5  So.  679,  680;  Alexander  v,  Rea,  50  Ala. 
450. 

A  mortgagee  may  come  into  equity,  to 
have  his  mortgage  reformed,  by  the  cor- 
rection of  a  mistake  in  the  description  of 
the  lands  conveyed,  and  to  have  it  fore- 
closed after  the  law-day  has  passed;  and 
when  the  jurisdiction  of  the  court  has 
attached  for  that  purpose,  it  will  go  on 
and  settle  all  questions  in  litigation  be-^ 
tween  the  parties,  growing  out  of  those 
matters.     Alexander  v,  Rea,  50  Ala.  450. 

Where  a  court  of  equity  has  taken  ju- 
risdiction for  the  purpose  of  reforming 
a  mortgage,  it  may  properly  go  on  and 
decree  a  foreclosure,  or  if  the  lands  have 
been  sold  under  a  power  given  by  the 
mortgage,  and  bought  in  by  the  mort- 
gagee, and  the  mortgagor  does  not  im- 
pugn the  fairness  of  the  sale,  or  ask  to 
have  it  set  aside,  the  court  may  confirm 
the  sale.  McGehee  v.  Lehman,  Durr  & 
Co.,  65  Ala.  316. 

Reforming  Deed  and  Subjecting  Land 
to  Grantee^s  Debts  and  Widow's  Dower. 
— A  father,  after  the  death  of  his  son 
leaving  a  widow  and  minor  children,  con- 
veyed by  deed  to  his  administrator  land 
which  the  son  had  occupied  several  years 
under  a  parol  gift,  intending  to  subject 
it  to  the  claims  of  his  creditors  and  his 
wife's  dower,  in  the  same  manner  as  if 
the  conveyance  had  been  made  before  his 
death.  Held,  that  on  a  proper  bill  by 
the  widow,  equity  will  reform  the  deed, 
allot  the  dower,  and  apportion  to  the 
family  the  statutory  provision  of  $500' 
worth  of  the  land.  Johnson  v.  Crutcher, 
48  Ala.  368. 

Reforming  Deed  and  Quieting  Title. — 
In  order  to  maintain  a  bill  seeking  the 
correction  of  a  mistake  in  the  description 
of  lands  conveyed  in  a  deed,  it  is  not 
necessary  that  the  complainant  should  be 
in  possession  of  said  lands;  and  if  in  such 
a  bill  it  is  further  averred  that,  after  the 
execution  of  the  deed  sought  to  be  re- 
formed, an  alleged  creditor  of  the  grantor 
levied  a  writ  of  attachment  upon  said 
property,  the  court,  after  having  acquired 
jurisdiction  to  reform  the  deed,  can  re- 
tain the  bill  and  grant  the  complainant 
full  relief,  in  accordance  with  his  prayer, 
by  enjoining  the  attachment  proceeding 
and  annulling  the  writ  and  levy,  as  a 
cloud  upon  his  title  to  the  lands  described 
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in  the  bill.     Bieler  v.  Dreher,  30  So.  22, 
129  Ala.  384. 

Reforming  Marriage  Settlement  and 
Appointing  New  Trustee. — Where  a  bill 
filed  by  a  wife  asks  a  reformation  of  the 
marriage  articles,  an  injunction  against 
the  proceedings  at  law  on  the  part  of  her 
husband's  creditors  against  certain  prop- 
erty claimed  to  have  been  omitted  by 
jnistake  from  the  articles,  and  general  re* 
lief,  if  it  also  appears  that  the  trustee 
named  in  the  deed  has  resigned,  the  court 
may  appoint  another  in  his  stead.  Love 
V.  Graham,  25  Ala.  187. 

Reformation  and  Cancellation  or  Re8<» 
cisaion. — ^Where  the  vendor's  deed  omits, 
by  mistake,  a  portion  of  the  land  which 
he  intended  to  convey,  and  of  which  the 
purchaser  has  retained  the  uninterrupted 
possession,  and,  by  a  similar  mistake,  in- 
cludes another  tract  to  which  he  had  no 
title  whatever,  the  chancery  court  may, 
without  settling  all  the  equities  between 
the  parties  growing  out  of  the  transac- 
tion, take  jurisdiction,  at  the  instance  of 
the  purchaser,  to  reform  and  partially 
cancel  the  deed,  and  make  an  abatement 
of  the  purchase  money,  on  account  of  the 
vendor's  misrepresentations  respecting 
the  location  of  the  boundary  lines.  Wil- 
liams V,  Mitchell's  Adm'r,  30  Ala.  299. 

In  a  suit  for  reformation  of  a  contract 
on  the  ground  of  mistake,  a  rescission  on 
the  ground  of  fraud  in  its  execution,  and 
a  placing  of  the  parties  in  statu  quo,  can 
not  be  had.  Lucas  v.  Boyd,  47  So.  1017, 
156  Ala.  427. 

§  40.  Judgment  or  Decree  and  Enforce- 
ment Thereof. 

As  against  the  widow  of  a  deceased 
mortgagor  claiming  dower  in  lands 
omitted  from  the  mortgage  by  mistake, 
a  decree  correcting  the  mistake  and  fore- 
closing the  mortgage,  she  not  being  a 
party  to  the  suit,  and  not  being  charged 
with  notice  of  the  mistake,  takes  effect 
only  from  the  day  of  rendition.  Chap- 
man V,   Fields,  70  Ala.  403. 

Where  petitioner  in  an  action  to  re- 
form a  mortgage  by  correcting  the  de- 
scription of  the  land  himself,  made  an 
error,  and  described  land  of  his  own  in- 


stead of  that  of  the  mortgagor,  and  sub- 
sequently piirchased  his  own  land  on  a 
foreclosure  of  the  mortgage  as  reformed, 
he  can  not.  afterwards  have  the  sale  set 
aside  for  such  mistake;  for  the  decree 
reforming  the  mortgage  and  ordering  a 
sale  of  the  property  was  a  final  decree, 
which  can  not  be  impeached  by  any  party 
to  the  proceeding,  except  for  fraud.  Dial 
V.  Gambrel,  28  So.  1,  126  Ala.  151,  cited 
in  note  in  39  L.  R.  A.,  N.  S.,  90. 

§  41.  E£Fect  of  Reformation. 

See  ante,  "Legal  Operation  and  Effect," 
§  14. 

"Reformation  of  an  instrument  does 
not  'establish  and  effectuate  rights,  nor 
have  the  effect  of  the  deed  adjudged,  but 
rather  to  declare  the  status  which  the 
parties  intended  to  create,  and  upon 
which  such  rights  as  they  would  have 
acquired  under  a  correct  instrument  may 
be  asserted.  The  question  is,  not  what 
the  deed  was  intended  to  mean,  or  how  it 
was  intended  to  operate,  but  what  it  was 
intended  to  be.'"  Alabama  Mid.  R.  Co. 
V,  Brown,  98  Ala.  647,  13  So.  70,  72. 

"Says  Mr.  Pomeroy:  'The  reformation 
of  a  policy  of  insurance  is  not  a  final 
remedy,  but  it  establishes  the  real  con- 
tract, and  thus  enables  the  assured  to  re- 
cover the  amount  actually  due  according 
to  the  terms  of  that  contract  The  re- 
formation of  a  deed  does  not  restore  the 
grantee  to  the  dominion  and  possession 
of  the  land  which  had  been  omitted;  but 
it  places  him  in  a  position  which  enables 
him,  if  necessary,  to  assert  his  dominion, 
and  recover  the  possession.'  3  Pom.  Eq. 
Jur.  §  1375."  Conner  v.  Armstrong,  86 
Ala.    262,    5    So.    449,   450. 

If  the  wife  had  had  a  right  of  dower 
at  the  time  of  the  execution  of  the  mort- 
gage by  the  husband  alone,  the  reforma- 
tion would  have  effect  from  its  date. 
Hawkins  v,  Pearson,  96  Ala.  369,  11  So. 
304. 

The  reformation  of  a  mortgage  relates 
back  to  the  date  of  its  execution,  as 
against  the  mortgagor's  wife,  who  be- 
came such  after  the  n>aking  of  the  mort- 
gage. Hawkins  v,  Pearson,  .96  Ala.  369, 
11  So.  304. 


ReformatoriM. 

See  the  titles  CONVICTS;  PRISONS. 

Refreihing  Memory. 

See  the  title  WITNESSES. 

Refrigerator  Cars. 

See  the  title  CARRIERS. 


Refimdiiig. 

t  the  titles  EXECUTORS  AND  ADMINISTRATORS;  LICENSES;  MUNIC- 
I  CORPORATIONS;  PAYMENT;  PUBLIC  LANDS;  RAILROADS;  TAX- 
ON. 


Refusal  to  Testify. 

See  the  title  WITNESSES. 

Registers  in   Chancery. 

See  the  title  CLERKS  OF  COURTS. 


REGISTERS  OF  DEEDS. 

§  1.  Compensation  and  Fees. 

§  2.  Liabilities  for  Ne^igence  or  Misconduct. 

§  3.  Liabilities  on  Official  Bonds. 

Cross  References. 

to  whether  act  regulating  fees  of  registers  is  unconstitutional  because  of  class 
ation,  see  the  title  CONSTITUTIONAL  LAW.  As  to  registration  of  convey- 
t,  see  the  title  RECORDS. 


Compensation  and  Fees. 

ie,  §  3685,  allows  probate  judges  a 
F 15  cents  per  folio  of  100  words  for 
ding  deeds  and  mortgages.  Act  Feb. 
1889,  requires  the  county  commls- 
rs  of  Conecuh  county  to  furnish  the 
itc  judge  thereof  with  printed  forms 
ortgages,  with  those  parts  thereof 
applicable  generally  to  all  mort- 
»  such  as  dates,  names,  etc.,  left 
,  which  he  must,  on  application,  fur- 
to  citizens  of  the  county  for  their 
and    also    with    a    book    of  similar 

11  Ala    Dig— 36 


forms  for  recording  mortgages  executed 
on  blanks  so  furnished  by  him,  and  fixes 
25  cents  as  the  fee  for  recording  them. 
The  commissioners  furnished  the  record 
book  as  prescribed,  except  that  the  forms 
were  printed  for  mortgages  to  mortga- 
gees specially  named  therein,  but  fur- 
nished no  loose  blanks.  Held,  that  the 
probate  judge,  by  accepting  for  record 
and  recording  on  one  of  the  forms  in 
the  book  provided  a  mortgage  to  one  of 
the  mortgagees  specially  named,  exe- 
cuted on   a  blank  not   furnished  by  the 
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commissioners,  but  similar  to  the  forms 
in  the  record  book,  waived  the  objec- 
tions that  the  record  forms  did  not  com- 
ply with  the  requirements  of  the  act,  and 
that  the  blank  on  which  the  mortgage 
was  executed  was  not  furnished  by  the 
commissioners,  and  could  therefore 
charge  only  25  cents  for  recording  it. 
Lee  V.  Lide,  111  Ala.  126,  20  So.  410. 

Separate  Charge  for  Certificate  of  Reg- 
istration*— Registering  a  .conveyance  in 
the  probate  offi-ce  is  an  entirety — compre- 
hending the  body  of  the  conveyance,  the 
probate,  acknowledgment  if  any,  the  en- 
dorsement of  the  day  received  for  rec- 
ord, and  the  certificate  of  registration — 
for  which  service  the  statute  fixes  the 
compensation  at  twenty  cents  per  hun- 
dred words.  There  is  no  statute  author- 
izing a  charge  of  a  separate  and  addi- 
tional fee  for  the  certificate  of  registra- 
tion. The  above  compensation  is  for  the 
whole  act.  Tillman  v.  Wood,  58  Ala. 
578. 

Recovery  of  Compensation. — The  com- 
pensation of  a  probate  judge  for  record- 
ing a  conveyance,  is  a  fee  and  not  costs; 
and  may  be  recovered  from  the  party  for 
whom  service  is  rendered  in  an  ordinary 
action  for  work  and  labor  done  and  per- 
formed.    Tillman  v.  Wood,  58  Ala.  578. 

As  to  Indexing  Conveyances  Recorded 
Prior  to  Act— Act  Feb.  28,  1887  (Acts 
1886-87,  p.  661),  requiring  a  judge  of  pro- 
bate to  prepare  and  keep  a  general  in- 
dex of  the  records  in  his  office  of  all 
deeds  and  mortgages  of  lands,  or  any 
estate  or  interest  therein,  applies  to  prior 
as  well  as  subsequently  recorded  convey- 
ances, and  demands  the  same  degree  of 


care  and  accuracy  in  its  execution  as  did 
the  statutory  direction  to  record  and  in- 
dex the  conveyances.  Norton  v.  Kumpe, 
121  Ala.  446,  25  So.  841. 

§   8.   Liabilities  for   Negligence   or  Mis- 
conduct 

Constructive  Notice  from*  Recordation 
Not  for  Protection  of  Officer  from  Fail- 
ure to  Index. — The  constructive  notice 
which  the  registration  statutes  impute 
from  the  filing  of  a  conveyance  for  rec- 
ord is  for  the  protection  of  those  claim- 
ing under  it,  and  does  not  protect  the 
recording  officer  from  liability  for  fail- 
ure to  index  a  conveyance  when  required 
so  to  do  by  law.  Norton  v.  Kumpe,  121 
Ala.  446,  25  So.  841. 

§  8.  Liabilities  on  Official  Bonds. 

Act  Feb.  28,  1887  (Acts  1886-87,  p. 
661),  requires  certain  judges  of  probate 
to  keep  a  general  index  of  the  record  in 
their  offices  of  all  deeds  and  mortgages 
of  lands,  or  any  estate  or  interest  therein. 
A  judge  failed  to  index  a  mortgage  re- 
corded in  his  office,  and  plaintiff,  after 
searching  such  index,  purchased  the 
premises  described  in  the  mortgage,  in 
the  belief  that  it  was  unincumbered,  and 
was  dispossessed  by  foreclosure.  Held, 
that  the  statute  imposed  the  performance 
of  a  ministerial  duty  on  the  judge,  and 
that  plaintiff,  in  an  action  on  his  official 
bond,  was  entitled  to  recover  nominal 
damages,  and  such  actual  damages  as 
proximately  resulted  from  the  failure  to 
index  the  mortgage,  regardless  of  the 
motive  of  the  judge  in  not  indexing  the 
mortgage.  Norton  v.  Kumpe,  25  So.  841, 
121  Ala.  446. 


Registers  of  Land  Office. 

See  the  title  PUBLIC  LANDS. 


Registration. 

Sec  the  titles  RECORDS.  As  to  registration  of  particular  instruments,  persons  or 
other  objects,  see  the  appropriate  specific  titles,  such  as  ASSIGNMENTS  FOR 
BENEFIT  OF  CREDITORS;  CHATTEL  MORTGAGES;  DEEDS;  ELEC- 
TIONS; EXECUTION;  LICENSES;  MARRIAGE;  PHYSICIANS  AND  SUR- 
GEONS; PUBLIC  LANDS;  SALES;  TAXATION;  TRUSTS;  VENDOR  AND 
PURCHASER 


Regulation  of  Conun^fce. 

See  the  title  COMMERCE. 


Reguktions    of    Particular    Subjects. 

See  the  appropriate  specific  titles,  such  as  BANKS  AND  BANKING;  CORPO- 
RATIONS; MASTER  AND  SERVANT;  RAILROADS;  TELEGRAPHS  AND 
TELEPHONES;    etc. 


Rehearing* 

See    the    titles    APPEAL   AND    ERROR;    CERTIORARI;  COSTS;  CRIMINAL 

LAW;  DIVQRCE;  EQUITY;  NEW  TRIAL. 


Reincorporation. 

See  the  title  CORPORATIONS.  As  to  reincorporation  of  particular  corpora- 
tions, see  the  titles  BANKS  AND  BANKING;  INSURANCE;  RAILROADS; 
STREET  RAILROADS;  TELEGRAPHS  AND  TELEPHONES;  etc.  As  to  re- 
incorporation of  cities,  see  the  title  MUNICIPAL  CORPORATIONS. 


Reinstatement   of   Appeal   or  Writ   of   Error. 

See  the  titles  APPEAL  AND  ERROR;  CRIMINAL  LAW;  JUSTICES  OF  THE 

PEACE. 


Reinstatement   of  Attachment 

See  the  title  ATTACHMENT. 


Reinstatement   of   Attorney. 

See  the  title  ATTORNEY  AND  CLIENT. 


Reinstatement   of   Case. 

See  the  titles  DISMISSAL  AND  NONSUIT;   EQUITY. 


Reinstatement  of  Injunction. 

See  the  title  INJUNCTION. 
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Reimtatenmit   of  InMmnce  P<>Scy, 

See  the  title  INSURANCE. 

RdnctateniMit  of  PrDaecutioa. 

See  the  title  CEIMINAl.  LAW. 

Reiniuruice. 

See  the  title  INSURANCE. 

Reutue  of  Certificate  of  Stock. 

See  the  title  CORPORATIONS. 

ReiMue  of  InttnimeiiL 

See  the  titles  BILLS  AND  NOTES;  LOST   INSTRUMENTS;   U 


Rejection. 

See   the   titles    AUCTIONS    AND    AUCTIONEERS;    CONTRACl 
TION;  JUDICIAL  SALES. 


Rejoinder. 

See  the  title  PLEAIMNG. 

Relation  Back. 

At  to  relation  back  ofj  particular  acts,  instnunents,  mortgages, 
rights,  etc.,  see  the  appropriate  specific  titles,  such  as  ADVERSE  F 
ASSIGNMENTS;  ATTACHMENT;  BILLS  AND  NOTES;  DEI 
MENT;  MORTGAGES. 


\^ 


Rel«tionshq>. 

See  generally  the  titles  HUSBAND  AND  WIF^;  PARENT  J 
As  to  communication  between  relatives,  see  the  titles  LIBEL  AN  I 
WITNESSES.  As  to  relationship  as  eonsideration,  see  the  titles  C 
DEEDS;  FRAUDULENT  CONVEYANCES;  MORTGAGES.  A. 
ship  as  a  disqualification,  see  the  titles  ARBITRATION  AND  AWAl 
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ISTS  FOR  BENEFIT  OF  CREDITORS;  JUDGES;  JURY;  JUSTICES  OF 
IE  PEACE;  WITNESSES.  As  to  relationship  as  an  element  of  incest,  see  the 
t  INCEST.  As  to  insurable  interest,  see  the  title  INSURANCE.  As  to  right 
inheritance,  see  the  title  DESCENT  AND  DISTRIBUTION.  As  to  validity 
contracts  and  conveyances  between  relatives,  see  the  titles  CONTRACTS; 
:ED^;  FRAUDULENT  CONVEYANCES;  HUSBAND  AND  WIFE;  PAR- 
fT  AxND  CHILD. 

Relators. 

;  the  titles   CERTIORARI;    HABEAS   CORPUS;    MANDAMUS;    PROHIBI- 
TION; QUO  WARRANTO.  ^ 


< 


RELEASE. 

Requisites  and  Validity. 

§  1.  Nature  and  Requisites  in  General. 

§  2.  Form  and  Contents  of  Instruments  in  General. 

§  3.  Covenant  Not  to  Sue  as  Release. 

§  4.  Acquittance  or  Receipt  as  Release. 

§  5.  Consideration. 

§  6.  Necessity  and  Nature. 

§  6  (1)  In  General. 

§  6  (2)  Release  in  Writing  or  under  Seal. 
§  7.  Sufficiency  in  General. 

§  7  (1)  In  General. 

§  7  (2)  Failure  of  Consideration. 
§    8.  Mistake. 

§    9.  Fraud  and  Misrepresentation. 
§  10.  Right  to  Contest  Validity. 

§  10  (1)  In  Action  on  Liability  Released. 

§  10  (2)  Necessity  for  Restoration  of  Consideration. 

Oonstmction  and  Operation. 

§  11.  Parties. 

§  12.  In  General. 

§  13.  Joint  Debtors. 

§  13  (1)  In  General. 

§  13  (2)  Operation  of  Statutes. 

§  13  (3)  Reservation  of  Right  against  Co-obligor. 

§  13  (4)  Necessity  of  Seal. 
§  14.  Joint  Wrongdoers. 

§  14  (1)  In  General. 

§  14  (2)  Operation  of  Statutes. 
§  15.  General  Release. 

§  16.  Release  of  Specific  Indebtedness  or  Liability  in  General. 
§  17.  Release  of  Damages  for  Injury  to  Property. 


Release 


§  18.  Operation  and  Effect  in  General. 

§  19,  Discharge  from  Liability, 
in.  Pleading,  Evidence,  Trial  and  Beview. 

§  20.  Pleading  Release  as  Defense. 

§  21.  Plea  or  Answer  in  General. 

§  22.  Allegations  of   Mistake,   F'raud,   Duress   or   C 

Avoiding  Release. 

§  23.  Issues,  Proof  and  Variance. 

§  24.  Evidence. 

§  25.  Presumption  and  Burden  of  Proof. 

§  26.  Admissibility. 

§  27.  Weight  and  Sufficiency. 

§  28.  Questions  for  Jury. 

§  29.  Instructions. 

Cross  References. 
See  the  titles  ACCORD  AND  SATISFACTION;  APPEAL  AND 
SIGNMENTS  FOR  BENEFIT  OF  CREDITORS;  ATTORNEY  A 
BANKRUPTCY;  BANKS  AND  BANKING;  BILLS  AND  NOTES 
COMPOSITIONS  WITH  CREDITORS;  COMPROMISE  AND  SE 
CONTRACTS;  CORPORATIONS;  DEEDS;  DESCENT  AND  DIS 
EMINENT  DOMAIN;  EVIDENCE;  EXECUTORS  AND  ADMIX 
GUARANTY;  GUARDIAN  AND.  WARD;  HUSBAND  AND  WIFl 
INSANE  PERSONS;  JUDGMENT;  LIENS;  MASTER  AND  SERV 
GAGES:  NOVATION;  OFFICERS;  PARTNERSHIP;  PAYMENT; 
PRINCIPAL  AMD  AGENT;  PRINCIPAL  AND  SURETY;  ] 
USURY. 

As  to  the  acknowledgment  of  the  satisfaction  of  a  claim,  see  the  t 
AND  SATISFACTION.  As  to  the  effect  of  a  release  entered  on  tl 
court  as  a'jthoriiing  an  incompetent  witness  to  testify,  see  the  title 
As  to  a  reiease  of  a  guardian  by  his  ward,  see  the  title  GUARDIAN 
As  to  a  release  of  dower  by  a  wife,  see  the  titles  DOWER;  HUS 
WIFE.  .\s  to  the  satisfaction  of  a  judgment  by  the  payment  of  a  less 
amount  of  the  judgment,  see  the  titles  ACCORD  AND  SAT1SFAC1 
M  ENT.  As  to  the  compromise  of  a  judgment  by  one  of  two  joint  O' 
litle  JUDGMENT.  As  to  the  satisfaction  and  release  of  mortgages 
MORTG.\GES.  As  to  compromise  of  claims,  see  the  title  COMPRi 
SETTLEMENT. 


I.  REQUISITES  AND  VALIDITY.  I 
§   1.  Nature  and  Requisites  in  G«netaL     | 

Verbal  Acquiescence  as  Coastitntinc 
Release. — One  having  a  joint  demand  i 
^Lgainst  two  docs  not  release  either  by  a{ 
tiicrc  verbal  acquiescence  (unaccompa-  j 
nicd  by  a  positive  assent,  on  sufRcient 
considr  ration)  in  an  arrangement  by 
which  it  is  agreed  between  the  two  liable 
that  one  shall  discharge  iL  Drake  v. 
Reed.  4  Stew.  &   P.  192. 

Acceptance  of  Porttoo  of  Demand.— 
The  accei'iance  by  a  party  of  a  portion 
of   his   demand   against   another,  without 


any  Agreement  to  release  t 
not  a  waiver  of  his  right 
the  payment  of  such  balai 
of  University  of  Alabama 
Ala.  «S5.     - 

"The  defendant  in  error 
his  right  to  insist  on  a  ft 
with  the  terms  of  the  co 
part  oi  the  pUintiff,  by  rece 
The  evidence  does  not  she 
ccived  the  less  sum  under  : 
to  release  the  remaining  po 
and  it  might  well  be  quest 
if  he  had  agreed  to  remit 
hundred    dollars,    such    agr 
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not  have  been  void  for  want  of  consider- 
ation." Trustees  v,  Walden,  15  Ala.  655. 
658. 

§  2.  Form  and  Contents  of  Instruments 
in   General. 

Necessity  That  Release  Be  under  Seal. 

— In  an  early  case  it  was  held  that  a 
technical  release  must  be  under  seal. 
Governor  v.  Daily,  14  Ala.  469. 

The  court  in  the  above  case  used  the 
following  language:  "All  that  we  need 
say  in  this  case  is,  that  a  technical  re- 
lease must  be  under  seal.  Ball  v.  Bank, 
8  Ala.  590;  Kennon  v.  McRea,  2  Port. 
389."  Governor  v.  Daily,  14  Ala.  469, 
473. 

In  Teague  v,  Russell,  2  Stew.  420,  it 
was  held  that  to  a  sealed  instrument  an 
unsealed  release  is  no  defense  at  law,  nor 
is  it  in  equity,  unless  founded  on  a  val- 
uable consideration.  But  when  a  secur- 
ity to  a  sealed  note  has  been  discharged 
by  payee  by  an  unsealed  instrument,  and 
was  induced  so  to  believe  for  many  years 
until  the  principle  became  insolvent,  it 
would  be  a  fraud,  and  equity  would  re- 
lieve. 

The  present  rule  is  that  a  contract  un- 
der seal  may  be  released  by  a  parol  con- 
tract. Wallis  V.  Long,  16  Ala.  738; 
Thomason  v.  Dill,  30  Ala.  444;  Man  ess  v, 
Henry,  96  Ala.  454,  11  So.  410. 

"In  the  case  of  Barelli  v,  O* Conner,  .6 
Ala.  617,  this  court  held,  that  evidence 
might  be  received  of  an  executed  parol 
contract  in  discharge  of  a  contract  un- 
der seal.  The  decision  is  well  siistained 
by  authority,  and  in  our  judgment  rec- 
ognizes the  correct  rule."  Wallis  v. 
Long,  16  Ala.  738,  740. 

A  release  of  a  simple  contract  debt 
need  not  be  in  writing,  but  may  be  by 
parol.  Hand  Lumber  Co.  v.  Hall,  41  So. 
?8,  147  Ala.  561.  See  also,  Jordan  v, 
McDonnell,  151  Ala.  279,  44  So.  101,  con- 
struing §  1805,  Code   1896. 

"It  is  quite  true  that  §  1805  of 
the  Code  of  1896,  declaring  the  effect  of 
written  releases,  receipts,  and  discharges, 
has  no  application  to  this  case,  because 
the  plaintiff  gave  no  writing  of  the  kind 
mentioned  in  that  section.  A  release, 
however,  at  least  of  a  simple  contract 
debt,  need  not  be  in  writing,  and  no  set 
form  of  words  is  necessary.  It  may  be 
by  parol,  may  be  express  or  implied,  or 


may  result  by  operation  of  law.  24  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  284.  The 
dictum  in  Hart  v.  Freeman,  42  Ala.  567, 
that  the  Code  section  corresponding  with 
§  1805  of  the  Code  of  1896  requires 
settlements  for  the  composition  of.  debts < 
to  be  in  writing,  was  declared  in  Single- 
ton, etc.,  Co.  V,  Thomas,  73  Ala.  205,  to 
be  erroneous  as  a  general  proposition, 
although  correct  in  the  particular  case 
wherein  it  was  uttered."  Hand  Lumber 
Co.  V,  Hall,  147  Ala.  561,  41  So.  78,  79. 

§  8.  Covenant  Not  to  Sue  as  Release. 

A  covenant  by  a  creditor  not  to  sue 
his  debtor  amounts  to  a  release.  Flinn 
V.   Carter,   59   Ala.  364. 

§  4.  Acquittance  or  Receipt  as  Release. 

Effect  of  Statutory  Provision.-— The 
only  effect  of  Code  1896,  §  1805,  provid- 
ing that  receipts  must  have  effect  ac- 
cording to  the  parties'  intention,  is  to 
render  unnecessary  a  formal  release  un- 
der seal,  and  give  effect  to  the  receipt  of 
release  according  to  the  intention.  Jor- 
dan V,  McDonnell,  44  So.  101,  151  Ala. 
279. 

"As  heretofore  decided,  the  only  effect 
of  §  1805  of  the  Code  of  1896  is 
to  dispense  with  the  necessity  of  a  for- 
mal release  under  seal,  and  give  effect 
to  the  receipt  of  release  'according  to 
the  intention  of  the  parties.'  Stegall  v. 
Wright,  143  Ala.  204,  38  So.  844."  Jor- 
dan V,  McDonnell,  151  Ala.  279,  44  So. 
101,   102. 

§  5.  Consideration. 


§  e. 


Necessity  and  Nature. 


§  6  (1)  In  General. 

Of  No  Validity. — A  parol  release  with- 
out consideration  is  unavailing.  Good- 
man V.   Griffin,  3  Stew.  160. 

Unenforcible. — A  parol  agreement  to 
release  a'  party  from  liability  on  a  note, 
unsupported  by  .any  consideration,  can 
not  be  enforced.  Maness  v.  Henry,  96 
Ala.  454,  11   So.  410. 

"The  defendant's  claim  that  the  plain- 
tiff agreed  to  release  him  from  liability 
on  the  note  rests  on  his  testimony  to 
the  effect  that  when  he  stated  to  Henry, 
some  time  after  the  note  was  made,  that 
he  wanted  to  be  released  from  the  debt, 
the  latter  replied  that  he  considered  him 
already  out,  and  did  not  hold  him  respon- 
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sible  any  longer.  It  is  true  that  a  con- 
tract in  writing,  whether  under  seal  or 
not,  executory  in  all  its  terms,  involving 
mutual  duties,  may,  by  a*  subsequent  pa- 
rol agreement,  be  modified,  altered,  or 
.rescinded;  and  the  mutual  assent  of  the 
parties  is  a  sufficient  consideration  to 
support  their  agreement  to  this  effect. 
Robinson  v,  Bullock,  66  Ala.  548.  But  a 
mere  verbal  waiver  by  one  party,  unsup- 
ported by  any  consideration  moving 
from  the  other,  will  not  bar  the  former's 
rights.  Such  a  one-sided  agreement,  be- 
ing supported  by  no  consideration  at  all, 
can  not  avail  to  discharge  the  obligation 
imposed  upon  the  other  party  by  the 
contract  3  Amer.  &  Eng.  Enc.  Law, 
880.  In  the  present  case  there  was  no 
proof  of  a  valuable  consideration  to  sup- 
port the  alleged  waiver  by  the  plaintiff." 
Maness  v.  'Henry,  06  Ala.  454,  11  So.  410, 
411». 

Consideration  Must  Be  Valid  and  Le- 
gaL — If  the  plaintiff  has  a  just  cause  of 
action  against  the  defendant,  it  can  not 
be  released  by  any  contract  or  agree- 
ment not  supported  by  a  valid  considera- 
tion.    Pounds  V,  Richards,  21  Ala.  424. 

"If  such  was  the  effect  of  Pound's  dec- 
laration, then  the  charge  was  right.  But 
if  this  proposition  is  indefensible,  the 
charge  was  clearly  wrong;  for  if  a  just 
cause  of  action  existed  in  favor  of 
Pounds  against  Richards  and  Rayfield, 
by  reason  of  the  conversion  of  the  slave 
in  controversy,  this  cause  of  action  could 
not  be  defeated  or  released  by  any  con- 
tract or  agreement  between  the  parties 
which  is  not  supported  by  a  valid  legal 
consideration.  Leavitt  v.  Smith,  7  Ala. 
175."  Pounds  V.  Richards,  21  Ala.  424, 
426. 

Validity  of  Voluntary  Release.  — 
Where  a  party  executes  a  receipt  in  dis- 
charge of  a  right,  without  fraud  or  mis- 
take, and  with  a  full  knowledge  of  his 
rights,  it  will  be  valid,  though  voluntary. 
Caldwell  v,  Gillis,  2  Port.  526. 

Release  of  Salary  Claim. — A  release  of 
valid  claim  for  salary  without  considera- 
tion is  nudum  pactum.  Mobile,  J.  &  K. 
C.  R.  Co.  V.  Owen,  25  So.  612,  121  Ala. 
505. 

§  6  (2)  Release  in  Writing  or  under  Seal. 

Release  under  Seal  Imports  Consider- 
ation.— A  release  executed  to  an  admin-  ' 


istrator  by  a  distributee,  after  the  com- 
mencement of  a  suit  in  chancery  by  the 
distributees  for  the  settlement  of  the  es* 
tate,  discharging  him  from  all  actions, 
debts,  duties,  and  demands,  both  at  law 
and  in  equity,  if  under  seal,  imports  a 
consideration,  and  is  a  complete  defense 
for  the  administrator  against  the  rendi- 
tion of  any  monetary  decree  in  favor  of 
the   distributee.     Pearson   v,   Darrington, 

32  Ala.  227. 

§  7.  —  Sufficiency  in  GeneraL 
§  7  (1)  In  General. 

Agreement  to  Do  Certain  Things.— 
Where  the  consideration  for  a  release  is 
an  "agreement"  to  do  certain  things 
rather  than  the  "performance"  of  these 
things,  the  doing  of  the  things  agreed 
to  be  done  is  not  essential  to  the  valid- 
ity of  the  discharge.     Acker  v.   Bender, 

33  Ala.  230. 

Failure  to  Show  C4Mi8ideration«— A  re- 
ceipt stated  that  a  described  life  policy 
was  received  and  "accepted,"  and  that  in- 
sured had  read  the  same,  and  that  it  was 
in  accordance  with  his  application,  and 
"the  same  is  hereby  accepted,"  but  con- 
tained no  words  expressive  of  an  intent 
to  release  the  party  delivering  the  policy 
from  his  contract  to  procure  a  policy  in 
a  different  amount  and  of  a  different 
kind,  other  than  such  as  might  be  im- 
plied from  the  use  of  the  words  "ac- 
cepted" I  and  "the  same  is  hereby  ac- 
cepted." Held,  that  even  if  such  an  im- 
plication should  be  indulged  and  the  lan- 
guage accorded  the  dignity  of  a  release, 
it  would  not  be  binding  for  want  of  a 
consideration.  Willoughby  v,  Hannon, 
47  So.   241,  156   Ala.   585. 

"Furthermore,  even  if  the  receipt  con- 
tained a  release  by  defendant  of  plain* 
tiffs  performance  of  his  contract,  which 
it  does  not,  defendant  should  have  been 
permitted  to  prove,  if  he  could,  that  its 
execution  was  obtained  by  fraud  or  mis- 
representations. Western  Railway  v. 
Arnett,  137  Ala.  414,  34  So.  007;  Folmar 
V,  Siler,  132  Ala.  207,  31  So.  710;  Beck, 
etc.,  Co.  V.  Houppert,  104  Ala«  503,  16 
So.  522."  Willoughby  v.  Hannon,  156 
Ala.   585,  47  So.  241,  242. 

Release  to  Wife  without  Consideration. 

— In  a  suit  to  subject  a  wife's  statutory 
separate  estate  to  the  payment  of  an  ac- 
count contracted   for   family   supplies,   it 
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appeared  that  the  husband  had  the  man- 
agement and  control  of  the  estate,  and 
executed  to  plaintiffs  a  mortgage  convey- 
ing to  them  the  entire  crop  of  the  cur- 
rent year.  At  the  close  of  the  season 
the  wife  set  up  a  claim  to  the  crop  in 
the  hands  of  plaintiffs,  and  an  agreement 
was  made  between  them  and  her  to  the 
effect  that  if  she  would  surrender  all 
claim  to  the  crop,  and  allow  it  to  be 
credited  on  her  husband's  debt,  they 
would  release  her  property  from  all 
claim  they  might  have  against  it.  Held, 
that  these  transactions  being  before  the 
enactment  of  the  womans'  law  of  Ala- 
bama of  1897,  the  wife  had  no  claim  to 
the  crop,  and  there  was  no  consideration 
for  plaintiffs'  promise  of  release.  Ernst 
V.  Hollis,  88  Ala.  511,  6  So.  86. 

§  7  (2)  Failure  of  Consideration. 

An  agreement  by  railroad  subcon- 
tractors who  have  an  unconditional 
claim  against  the  contractor  for  work 
done,  reciting  that  the  railroad  company 
proposed  to  reorganize  and  issue  bonds 
for  his  indebtedness,  and  providing  that 
they  should  accept  such  bonds  for  their 
claim,  is  not  a  discharge  of  the  con- 
tractor, withirf  Code,  §§  2774,  2775,  pro- 
viding that  discharges  and  settlements 
of  debt  shall  operate  according  to  the 
intent,  though  no  new  consideration 
was  given,  where  the  railroad  did  not 
reorganize  or  issue  bonds.  Crass  v. 
Scruggs,  115  Ala.  258,  22  So.  81. 

"The  writing  has  in  it  no  words  of  re- 
lease, nor  words  expressive  of  an  intent 
to  release  the  defendant  from  liability, 
and,  if  it  had  contained  such  words,  it 
would  have  been  a  nudum  pactum;  for  a 
valuable  consideration  is  as  necessary  to 
support  a  release  as  to  support  any  other 
contract.  20  Am.  &  Eng.  Enc.  Law, 
774."  Crass  v.  Scruggs,  115  Ala.  258,  22 
So.  81,  84. 

"No  consideration  was  expressed  in 
the  writing  for  the  remittance  or  release 
and  none  was  shown  by  the  testimony. 
It  was  nudum  pactum.  Crass  v.  Scruggs, 
115  Ala.  258,  22  So.  81;*20  Am.  &  Eng. 
Enc.  Law,  744."  Mobile,  etc.,  R.  Co.  v. 
Owen,  121  Ala.  605,  25  So.  612,  618. 

§  8.  Mistake. 

Honest  Mistake  WUl  Not  Avoid  Re- 
lease.— A  release    binds,    in    the  absence 


of  fraud  or  misrepresentation  inducing 
it,  though  given  under  an  honest  mis- 
take as  to  its  terms.  Birmingham  Ry., 
Light  &  Power  Co.  v.  Jordan,  54  So. 
280,  170  Ala.  530,  cited  in  note  in  35  L.' 
R.  A.,  N.  S.,  663. 

§  8.  Fraud  and  Misrepresentation. 

« 

Renders  Release  Invalid. — A  release 
obtained  by  fraud  is  void.  Turnipseed 
V.  McMath,  13  Ala.  44. 

A  release  may  be  impeached  for  fraud 
in  obtaining  it  Willoughby  v.  Hannon, 
47  So.  241,  156  Ala.  585. 

If  a  railroad  company,  which  obtained 
a  settlement  of  the  claim  of  an  injured 
person  when  he  was  in  a  weak  condition 
resulting  from  the  injuries,  and  incapa- 
ble of  knowing  the  extent  of  his  injuries 
and  when  he  was  alone,  without  ad- 
visers, knew  his  condition,  and  unduly 
influenced  him  to  make  the  settlement 
for  a  sum  grossly  less  than  would  be  a 
fair  compensation,  the  settlement  would 
be  invalid  for  fraud.  Louisville  &  N.  R. 
Co.  V.  Huffstutler,  50  So.  146,  162  Ala. 
619. 

§  10.  Right  to  Contest  Validity. 

§  10  (1)  In  Action  on  Liability  Released, 

Facts      Rendering      Release      Invalid.. 

— Under  Code,  §§  3039,  3040,  receipts, 
releases,  and  discharges  in  writing,  and 
settlements  in  compromise  of  debts, 
whether  under  seal  or  not,  if  made  in 
good  faith,  are  valid,  and  operative  ac- 
cording to  the  intention  of  the  parties, 
but  they  may,  nevertheless,  be  shown  to 
have  been  given  under  a  mistake  cf 
fact,  or  obtained  by  surprise,  undue  in- 
fluence, misrepresentation,  or  conceal- 
ment of  material  facts,  or  avoided  for 
any  cause  sufficient  in  equity  to  invali- 
date and  set  aside  a  contract.  Cleere  r. 
Cleere,  82  Ala.  581,  3  So.  107. 

"Sections  3039  and  3040,  of  the  Code 
are  legislative  enactments  founded  on 
the  policy  of  the  law,  which  favors  the 
compromise  and  termination'  of  litiga- 
tion, whatever  may  be  its  character. 
The  first  declares:  'All  receipts,  re- 
leases, and  discharges  in  writing,  whether 
of  a  debt  of  record,  or  a  contract  under 
seal,  or  otherwise,  must  have  effect  ac- 
cording to  the  intention  of  the  parties 
to  the  same.'  And  the  second  provides: 
'All     settlements     in     writing,    made     in 
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good  faith  for  the  composition  of  debts, 
iniisc  be  taken  as  evidence,  and  held  to 
operate  according  to  the  inteotktn  of 
the  parties,  though  no  relCEise  under 
sei]  is  given,  and  no  new  consideration 
has  passed.'  The  purpose  of  each  sec- 
tion is  the  abrogation  of  certkin  com- 
mon-law* rules  technical  in  their  nature. 
The  effect  is  to  make  valid  and  opera- 
tive written  discharges,  and  written  set- 
tlements for  the  coitvposition  of  debts, 
though  executed  without  a  seal,  and 
without  new  or  additional  consideration. 
S^ingtcton.  etc.,  Co.  v.  Thomas,  73  Ala. 
305.  Other  than  these  exen>ptions  from 
the  rules  at  common  law,  releases  and 
compromises  derive  no  potency  from 
the  statutes,  and  are  governed  by  the 
rules  which  equity  applies  in  such  cases. 
The  statutes  are  designed  to  give  effect 
to  releases  and  compositions  according 
to  the  intention  of  the  parties,  when 
made  in  good  faith.  They  may  be  shown 
10  have  been  given  by  mistake  of  fact, 
or  by  surprise,  or  obtained  by  undue 
fluence,  or  by  misrepresentation  or  c 
cealment  of  material  facts,  or  may  be 
avoided  for  any  cause  sufficient  in  eq- 
uity to  invalidate  a  contract.  Cowan  & 
Co.  r.  Sapp.  74  Ala.  *4."  Cleere  v. 
Cleere,  82  Ala,  581,  3  So,  107,  110. 

$    10  (I)  Neccsdty    for    Restoratioii    of 
Considention. 
GctMnl    Rule    u     to    Restoratioii    of 

Coaaidention.  —  "The  principle  invoked 
lias  been  often  applied  by  this  coort  to 
<.-ases  of  various  kinds  of  agreements 
and  contracts  merely  voidable,  upon 
.'easonable  election,  in  consequence  of 
iraudulent  representations  or  acts  pnc- 
iiced  upon  the  party  desiring  to  rescind 
the  same.  In  order  to  clothe  himself 
with  all  the  legal  habiliments  of  right  to 
be  restored  to  that  with  which  he  has 
parted  as  a  result  of  the  fraud  imputed 
1."  his  ad^-e^M^y,  or  to  remove  the  im- 
peOiment  of  his  agreement  of  contract. 
he  must  make  restoration  of  what  he 
hjs  received  from  the  adversary,  place 
him  in  stain  quo.  or  he  mast  show  it 
uas  worthless,  jhus  obviating  the  neces- 
su.v  lo  a  re:>loration  of  the  valueless,  or 
thai  an  offer  of  restoral  would  have 
h«n  futile,  or  that  it  had  been  waived. 
The    following    decisions,    among    others. 


of  this  court,  illustrate 
stated;  Jones  v.  Anderso 
2  So.  911;  Walker  v.  Loo 
Co.,  Ill  Ala.  233,  20  So. 
Arnti,  S6  Ala.  116,  S  So.  2. 
:■.  Turner,  9*  Ala,  523,  * 
CO*  V.  San  Joie  Co.,  U3  f 
376;  Welden  ».  Witt,  MS  ; 
126;  Royal  v.  Goss,  154  A 
231;  Harrison  v.  Alabama 
144  Ala.  24S,  40  So.  394." 
abama,  etc.,  R.  Co.,  158  A 
573.  574. 

Honey  Covering  Diffc 
One  can  not  disaffirm  a 
claim  for  injury  in  an  ac< 
returning  money  receive 
though  asserting  that  the 
ered  a  claim  for  money  lo 
dent,  and  not  for  the  p 
sued  on.  Birmingham  I 
Power  Co.  V.  Jordan,  54 
Ala.  530,  cited  in  note  in  3 
S.,  663, 

"The  person  who  woul 
fraudulent  contract  must 
ever  he  has  received  unde 
on  a  plain  and  just  princ 
not  hold  an  to  such  part  c 
as  may  be  desirable  on 
avoid  the  residue,  but  mi 
toto,  if  at  all,  Stephensi 
123  Ala.  439,  S6  So.  S90. 
vails  in  courts  of  law  as  i 
and  applies  to  releases  lib 
question.  Harrison  v.  Alal 
Co.,  144  Ala.  S46,  40  So. 
Lonisville,  etc.,  R,  Co.,  15' 
So.   906;    Birmingham    R., 

Hinton,    158    Ala.    470,    48     '. 

mingham  R.,  etc„  Co.  r,  Jo 
530.  54  So,  280,  8SS,  cited 
L.  R.  A.,  N.  S.,  663. 

Reecinioa  for  Fraud. — C 
a  release  for  fraud  must 
restoration  to  the  other 
thing  received  under  it;  an 
repudiate  the  release  and 
ived  under  it.  St. 
Co.  r.  McCrorji  2  .\la.  Ap 

In    Western     Railway      t 

Ala.  4H.  34  So.  M7.  cited 

U  R.  A..  N.  S..  «4.  it  waj 

lUeged  by  plaintiff  in    h 

alleged    consideration 
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xurcd  by  fraud  was  merely  a  gift  from 
fendatit  to  plaintiff,  the  latter  was  un- 
r  no  duty  to  return  it. 
Personal  Injuries  to  Servant. — Where 
naster  pays  a  servant  a  certain  sum  in 
isfaction  of  claim  for  personal  inju- 
s,  the  servant  can  not  attack  the  set- 
ment    as    fraudulent    without    offering 

return     the    sum    paid.     Harrison  v. 
ibama    Midland    Ry.    Co.,    40    So.   3M, 

Ala.  246,  cited  in  note  in  35  L.  R.  A., 

S..  664. 

lecessity  of  Tender  before  Filing 
t—Though,  to  avoid  the  effect  of  a 
rase  given  while  incapacitated  by  in- 
ication,  plaintiff  in  a  personal  injury 
ion  should  have  offered  to  repay  the 
ney  received  thereunder,  he  was  not 
nd  to  do  so  before  the  suit  was  brought 
le  did  not  know  of  the  release  until  a 
I  was  filed;  but  his  replication  should 
e  offered  to  put  defendant  in  statu 
Kelly  V,  Louisville,  etc.,  R.  Co., 
Ala.  573,  45  So.  906. 

ffer  of   Return  after  Three  Years. — 

ere   a   plea   in   a   personal   injury   ac- 

informed    plaintiff    of  a    release  re- 

upon   by    defendant    and  claimed  by 

ntiff  to  have  been  obtained  while  he 

incapacitated  by  intoxication,  he 
d  not  wait  three  years,  and  then  at- 
>t  to  rescind  the  release  by  offering 
epay  the  money  when  the  case  came 
for  trial  the  second  time.  Kelly  v. 
isville,  etc.,  R.  Co.,  154  Ala.  573,  45 
906. 

he    third   and   fourth   replications   to 
third   plea  averred  a  tender,  and  re- 

by  the  defendant  at  the  time  of 
I  same,  which  was  May  10,  1907, 
really    three    years    after    the  third 

was    filed,   and   which    was    not    de- 

by  any  of  the  replications,  and 
h   said    tender   was    not    made  until 

the  case  was  once  tried  in  the 
r  courl  and  was  reversed  by  this 
The  plaintiff,  having  been  in- 
ed  of  the  release,  could  not  sit 
!y  by  for  years  and  speculate  on 
result,  and  then  attempt  to  rescind 
iffcring  to  repay  the  money  when 
:ase    came   up    for    trial   the   second 

in  the  lower  court.  Harrison  v. 
ima  Mid.  R.  Co.,  144  Ala.  246,  40 
(94.  The  trial  court  properly  sus- 
i    the    tiemurrers    to    replications    3 


and  4."    Kelly  v.  Louisville,  etc.,  R.  Co., 
154  Ala.  573,  45  So.  906,  908. 

Worthlessness      of       Considenition. — 

Where  a  person  injured  by  a  railroad 
company  executed  a  release  of  her  claim 
therefor  as  a  condition  precedent  to  a 
rescission  of  the  release  for  fraud  of  the 
company's  agents,  she  must  restore  what 
she  received  from  the  company,  placing 
it  in  statu  quo,  or  must  show  that  what 
was  received  was  worthless,  or  that  of-  ' 
fer  of  restoral  would  be  futile,  or  that  it 
had  been  waived,  since  she  can  not  as- 
sail the  release,  and  also  retain  its 
fruits.  Rabitte  v.  Alabama  Great  South- 
ern R.  Co.,  47  So.  573,  158  Ala.  431,  cited 
in  note  in  35  L.  R.  A.,  N.  S.,  664. 

Money  Represented  as  a  Gift. — Where 
plaintiff  alleged  that  he  signed  a  re- 
lease without  knowing  what  it  con- 
tained, on  defendant's  misrepresentation 
as  to  its  contents,  and  that  the  amount 
recited  as  the  considet  ation  therefor 
was  tendered  to  him  as  a  gift  from  de- 
fendant, a  rejoinder  alleging  that  plain- 
tiff ought  to  have  known  the  contents 
of  the  release,  and  that,  with  the  duty  to 
know,  he  never  offered  to  return  to  de- 
fendant the  consideration  received  there- 
for, was  demurrable.  Western  Ry.  of 
Alabama  v.  Arnett,  34  So.  997,  137  Ala. 
414,  cited  in  note  in  35  L.  R.  A.,  N.  S., 
«64. 

II.    CONSTRUCTION    AND    OPERA- 
TION. 

§  11.  Pardes. 


§  18. 


In  General. 


Discharge  of  Surety. — Defendant  hav- 
ing attached  the  property  of  his  debtor 
£.,  plaintiff  became  surety  of  E.  in  a  re- 
plevin bond  for  the  delivery  of  the 
property.  The  bond  was  returned  for- 
feited, and  an  execution  issued  thereon 
against  plaintiff  and  E.  Plaintiff  then 
agreed  with  defendant  that  he  would 
pay  $700  if  defendant  would  give  him 
a  discharge  from  the  debt  and  damages, 
but  refused  to  pay  the  costs.  The  prop- 
osition was  accepted,  the  money  paid, 
and  the  execution  indorsed,  "Satisfied  as 
to  the  debt  and  damages."  Held,  that 
by  the  agreement  between  plaintiff  and 
defendant,  plaintiff,  but  not  his  princi- 
pal,  E.,   was   discharged    from   the   pay- 
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ment  of  the  costs.     Nabors  v.  Camp,  14 
Ala.  MO. 

ReUue  by  One  of  Two  Plaintiff*.— 
In  an  action  by  A.  and  B.  on  Code,  %% 
2222,  22S3,  to  recover  the  penalty  for  a 
failure  to  enter  satisfaction  of  a  mort- 
gage on  the  record,  a  release  executed 
by  A.  without  B.'s  assent  does  not  af- 
fect their  r^ht  of  recovery.  Harris  v. 
Swanson,  BT  Ala.  486. 

"The  6th  plea  is  defective,  and  the  de- 
murrer to  it  should  have  been  sustained. 
Wright's  release  could  and  did  not  bar 
Harris's  right  of  recovery.  Moreover, 
the  release  being  executed  long  after 
the  action  wai  pending,  could  not  bar 
the  expense  of  the  suit  theretofore  in- 
curred. Harris  v.  Swanson  &  Bro.,  63 
Ala.  SOS;  Cunningham  v.  Carpenter,  10 
Ala.  109;  McDougald  v.  Rutherford,  30 
Ala.  253."  Harris  v.  Swanson  &  Bro.,  67 
Ala.  486,  488. 

$  13. Joint  Debtora. 

§  IS  (1)  In  General. 

Joint  ObligoT«.— The  release  of  one  or 
more  joint  obligors  is  a  release  of  all. 
Johnson  v.  Collins  SO  Ala.  439;  Elliott 
V.  Holbrook,  33  Ala.  659;  Carroll  v.  Cor- 
bitt,  57  Ala.  97«. 

At  common  law,  a  release  to  one  joint 
contractor  operated  a  discharge  of  all, 
for  the  reason  that  otherwise  the  cred- 
itor, after  paying  the  debt,  might  sue 
him  who  had  been  released,  he  being 
primarily  liable,  and  there  would  be  no 
release  at  all.  Carroll  v.  Corbitt.  57  Ala. 
579. 

"The  rule  at  common  law  generally 
was,  that  a  release  to  one  joint  con- 
tractor operated  a  discharge  of  all,  and 
the  reason  of  the  rule  was,  that  other- 
wise the  co-debtor,  after  paying  the 
debt,  might  sue  him  who  had  been  re- 
leased for  contribution;  and  so,  in  effect, 
he  would  not  be  released  at  all.  2  Chitty 
on  Contr.  1154.  A  release  to  a  surety 
did  not  come  within  the  rule,  and  oper- 
ate a  release  of  the  principal,  for  the 
plain  reason  that  he  is  primarily  liable 
for  the  debt,  not  entitled  to  contribution 
from  the  surety.  Schock  v.  Miller,  10 
Pa.  401.  The  effect  of  a  release  was  re- 
strained by  its  terms,  and  the  intention 
of  the  parties  as  expressed  tn  it,  and  it 
was  not  allowed  to  deprive  the  creditor 


of  pursuing  other  joint  < 
such  was  the  intention  at  tl 
execution.  Browning  &  C 
10  Ala.  »»."  Carroll  P.  C< 
S79,  580. 

Several  Debtors. — A  relea 
several  codebtors  does  not 
others.  Jemison  v.  Gover 
390. 

Releaee  of  One  Putnc 
of  one  partner  discbarges 
also.  Gray's  Ex'rs  v.  Br 
2«2;  Elliott  V.  Holbrook,  3: 

"This  view  docs  not  confli 
cases  which  hold,  that  a 
stipulate  for  his  own  discha 
debtor,  and  that  his  copari 
main  bound.  Browning  & 
10  Ala.  999."  Gray  v.  Bi 
262,   2T0. 

Where  the  holder  of 
against  a  partnership  releas 
partners,  in  writing,  on  hi: 
a  portion  of  the  amount,  th 
of  the  partners.  Elliott 
33  Ala.  659.  See  genera 
PARTNERSHIP. 

Agrecffient  to  Sue  Join 
Where  the  defendants  sign 
principals,  the  fact  that  pi 
with  other  joint  obligors  ti 
fendants  alone  in  the  first 
to  assign  the  judgment  rec< 
the  defendants  to  the  oth 
gors,  in  order  to  avoid  thi 
suits"  for  contribution,  did 
to  a  release  of  the  joint 
sued,  and  consequently  dii 
the  defendants.  Carter  v. 
74,  125  Ala.  £80. 
§  IS  <t)  Operation  of  Sta 

Ptupoae  of  Statute. — The 
of  S  3040  of  the  Code  of 
render  operative  and  valid 
tracts,  intended  in  good  fail 
ties  to  operate  as  a  compos 
and  executed  without  a  i 
seal,  and  without  a  new 
consideration,  which  were  ii 
der  the  rules  of  the  comm 
gleton,  etc.,  Co.  v.  Thomas 

Intention  of  Parties  am 
Stttute.— Under  Code  1876, 
lease  to  one  joint  obligor 
the  others,  if  such  was  ihi 
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the  parties.  Carroll  v.  Corbitt,  57  Ala. 
579. 

Under  §  3039  of  the  Code  of  1876,  re- 
leases must  have  e£Fect  according  to  the 
intention  of  the  parties.  Such  statute 
was  enacted  to  relieve  releases  and  other 
similar  instruments  from  the  technical 
construction  sometimes  imparted  to  them 
at  common  law.  Carroll  v.  Corbitt,  57 
Ala.  579.      ' 

§  IS  (8)  Reservation  of  Right  against  Co- 
Obligors. 

Reservation  as  to   Other    Partner. — A 

release  of  one  of  two  partners,  which 
provides  expressly  for  the  release  of  such 
partner  only,  will  not  be  held  to  release 
his  copartner.  Browning  v,  Grady,  10 
Ala.  999. 

"Ordinarily  the  discharge  of  one  part- 
ner is  a  discharge  of  all,  because  it  is 
impossible  to  know  what  are  the  engage- 
ments between  the  partners  themselves, 
and  the  release  of  one  prevents  the 
others  from  holding  him  liable  to  any 
extent  whatever,  but  if  the  partner  him- 
self agrees  that  the  release  to  himself 
shall  not  affect  the  rights  of  the  cred- 
itor as  to  others,  it  is  virtually  an  agree- 
ment also,  that  the  rights  of  his  partners 
against  him  shall  remain  unchanged.  If 
he  stipulates  that  the  creditor  may  pro- 
ceed against  other  parties  to  the  joint 
contract,  he  certainly  will  not  be  per- 
mitted to  deny  their  demands  on  himself, 
which  are  in  effect  induced  by  his  own 
consent.  18  Vessey,  20;  Smith  v.  Win- 
ter, 4  M.  &  W.  454.  It  is  very  possible 
the  plaintiffs  are  entitled  to  prevail  here, 
on  the  principle  that  nothing  but  a  tech- 
nical release,  or  payment,  will  discharge 
a  principal  debtor,  as  was  held  under 
very  similar  circumstances  to  those  pre- 
sented here  in  Rowley  v,  Stoddard,  7 
Johns.  207,  but  we  prefer  to  rest  our 
decision  on  the  ground  previously  stated, 
as  there  are  decisions  which  hold  the 
giving  of  additional  security  as  equiva- 
lent to  a  release.  Booth  v.  Smith,  3 
Wend.  66."  Browning  &  Co.  v.  Grady, 
10   Ala.   999,   1003. 

§  18  (4)  Necessity  of  Seal. 

A  parol  agreement  to  release  one 
partner  does  not  operate  to  discharge  a 
debt  as  against  the  other.  Evans  v.  Ca- 
rey, 29  Ala.  99. 


§  ii- 


Joint  Wronfdo«ra. 


§  14  (1)  In  GenenJ. 

In  general  a  full  release  and  satisfac- 
tion of  one  tortfeasor  releases  both. 
Thompson  v.  Nashville,  etc.,  Railway, 
160  Ala.  590,  49  So.  340,  cited  in  note  in 
33  L.  R  A.,  N.  S.,  984. 

"In  24  A.  &  E.  Law  (2d.  Ed.)  307,  the' 
rule  is  stated:  'But  it  is  a  well-settled 
rule,  that  when  a  release  of  one  wrong- 
doer is  not  a  technical  release  under 
seal,  then  the  intention  of  the  parties  is 
to  govern,  and  it  becomes  a  question  of 
fact  for  the  court  and  jury  whether,  or 
not,  what  the  releasor  has  received  was 
received  in  full  satisfaction  of  his  wrong, 
and  if  it  appears  that  it  was  not  so  re- 
ceived, it  is  only  pro  tanto  to  bar  the 
action  against  the  other  wrongdoers,' 
citing  the  case  from  this  court  of  Smith 
V,  Gayle,  58  Ala.  600,  607,  where  it  is 
said:  'If  the  purpose  is  to  discharge  a 
debt  due  by  record,  or  by  a  specialty, 
and  that  purpose  is  expressed  in  writing, 
it  is  not  now  material  whether  the  writ- 
ing is  under  seal  or  not;  nor  is  it  ma- 
terial though  a  smaller  sum  is  accepted, 
than  is  really  due.  If  the  purpose  is  to 
release  a  part  only  of  a  demand,  and  not 
the  whole,  or  only  one  of  several  jointly 
liable,  it  is  a  release  only  pro  tanto.  No 
other  or  greater  effect  can  be  given  it, 
than  the  parties  intended.  A  release  to 
one  of  several  joint  contractors,  though 
the  creditor  should  retain  the  right  to 
proceed  against  the  others,  would  re- 
lease them,  to  the  extent  that  they  could 
demand  contribution  from  their  associate 
who  is  released.  It  would  have  no  other 
operation.  ♦  ♦  ♦  if  any  larger  opera- 
tion was  given  it,  the  intention  of  the  • 
parties  would  be  defeated.'  Cowan  & 
Co.  V.  Sapp,  74  Ala.  44,  50;  Snow  v. 
Chandler,  10  N.  H.  9«,  34  Am.  Dec. 
140."  Home  Tel.  Co.  v.  Fields,  150  Ala. 
306,  43   So.   711,  713. 

§  14  (8)  Operation  of  Statutes. 

Under  Rev.  Code,  §  1^685,  giving  all 
releases  effect  according  to  the  intention 
of  the  parties,  an  acceptance  of  partial 
satisfaction  from  one  joint  trespasser, 
with  receipt  accordingly,  is  only  avail- 
able to  the  others  as  part  satisfaction. 
Smith  V.  Gayle,  58  Ala.  600,  cited  in  note 
in  58  L.  R.  A.  298. 
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wrongdoers  ,by  i 
thai  the  amount 
is  not   intended  i 


Under  Code  1S»6,  S|  1805,  1B06,  pro- 
viding that  releases  and  settlements  shall 
have  effect  according  to  the  intention  of 
the  parties,  a  release  of  one  of  two  j 

instrument  reciting 
eived  for  the  release 
a  satisfaction  of  the 
as  a  release  of  any 
claim  against  the  other  tort-feasor,  re- 
leases the  latter  from  liability  pro  tanto 
only.  Home  Telephone  Co.  v.  Fields, 
4o  So.  711,  150  Ala.  306,  cited  in  note  in 
19  L.  R.  A.,  N.  S.,  619. 

In  case  of  a  release  of  one  wrongdoer 
under  Code  1896,  §5  1805,  1806  (Code 
1907,  §S  3973,  3974),  which  operates  ac- 
cording to  the  intention  of  the  parties, 
h  is  a  question  of  fact  whether  what  was 
received  was  in  full  satisfaction  of  the 
wrong,  and,  if  it  appears  thai  it  was  not 
so  received,  it  is  only  pro  tanto  a  bar  to 
an  action  against  the  others.  Thompson 
V.  Nashville,  etc..  Railway,  160  Ala.  590, 
49  So.  340,  cited  in  note  in  33  L,  R.  A., 
N.  S.,  984. 

"In  such  case  'it  becomes  a  question  of 
fact  for  the  court  or  jury  whether  or  not 
what  the  releasor  has  received  was  re- 
ceived in  full  satisfaction  of  his  wong; 
and,  if  it  ap;x^ars  that  it  was  not  so  re- 
ceived, it  is  only  pro  tanto  a  bar  to  an 
action  against  the  other  wrongdoers.' 
U  Am.  Si  Eng.  Ency.  Law  (2d  Ed.) 
305;  Home  Tel.  Co.  v.  Fields,  150  Ala.  306, 
43  So.  711,  713;  Smith  v.  Gayle.  58  Ala. 
600,  606;  Stegall  v.  Wright.  143  Ala.  204, 
38  So.  844.  Under  this  principle  we 
can  not  say,  as  a  matter  of  law,  that  the 
release  in  evidence  was  intended  as  a 
release  of  all  damages  for  the  entire 
tort,  so  as  to  operate  a  release  to  the 
defendant  in  this  case."  Thompson  v. 
Nashville,  etc..  Railway,  160  Ala.  590.  49 
So.  340,  341,  cited  in  note  in'33  L.  R.  A., 
N.  S.,  983. 

A  release  to  one  joint  trespasser,  or 
acceptance  of  satisfaction  from  one,  dis- 
charges all;  but  an  acceptance  of  partial 
satisfaction  from  one,  and  a  receipt  or 
release  to  that  extent,  (having  effect  ac- 
cording to  the  intention  of  the  parties. 
Rev.  Code,  §  2685),  is  only  available  to 
the  other  defendants  as  partial  satisfac- 
tion. Smith  V.  Gyle,  58  Ala.  600. 
S  IS.  Qenend  Releue. 
AU   CUimi   Dae.— A  receipt  in  full  of 


all  claims  due  prima  facie  im 

are  due.     Scruggs  v.  Bibb.  : 

"We    suppose    the    court 

jury,    that   upon   the    evideni 

<f  was  void,  because 


had   I 


:  of  i 


:ndit 


charge  the  court  erred, 
were  both  present  when  th 
were  sitting  upon  the  case, 
for  the  rendition  of  the  av 
larged  at  the  defendant's 
the  award  was  not  rendere 
the  expiration  of  that  lim 
fendant  was  not  therefore 
notice  of  the  making  of  th 
less  it  had  been  stipulated 
that  he  should  have  such  no 
lips  on  Evidence,  81;  Mobi 
V.  Yeind,  29  Ala.  385;  Stei 
30  Ala.  270."  Scruggs  v.  I 
481,   485. 

§  Ifl.  Releue  of  Specific  Itk 
Liability  in  General. 
Penons  Liable  on  Bond. 
execute  a  bond  for  titles,  an 
afterwards  accepts  a  deed 
one  of  them  and  a  third  per 
sequent ly  releases  the  oblii 
ecuted  the  deed  from  all  t 
contained,  the  reles 
affect  the  liability  of  the 
their  bond.  Johnson  v.  Co 
435. 

§  17.  Releue  of  DamaseB  1 
Property, 
Damaget  from  Constmcti 
■Code    1896,    g    1803,    .provi 


eipis,     relea 


riting.  whether  of  a  debt 
contract  under  seal,  o 
must  have  effect  according 
tion  of  the  parties  thereto 
certified  that  plaintiff  had 
from  the  J.  county  sanit 
ioners,  acting  for  J.  count; 
lement  of  claims  and  sal 
ill  damages  to  crops,  and 
erty  including  improvement 
every  character  whatever,   c 

truction  of  the  Valley 
through  any  and  all  of  pi: 
through  which  the  sevrei 
structed,  and  also  on  or  to 
property  caused  or  done 
tractors    constructing    said 
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agents  or  employees,  it  being  under- 
stood that  the  settlement  should  not  in- 
clude damages  caused  by  stock,  arising 
from  the  negligence  of  contractors,  to 
crops  in  the  fields  outside  of  the  right  of 
way.  Held,  that  the  receipt  was  acquit- 
tance of  all  claims  plaintiff  had  at  the 
time  against  defendant,  except  damages 
caused  by  stock  to  crops  brought  about 
by  defendant's  negligence.  Murphy  v. 
Black  &  Laird,  41  So.  877,  148  Ala.  675. 

§  18.  Operation  and  Effect  in  General. 

"That  is  the  law  to-day,  with  this  ex- 
ception: That,  by  virtue  of  the  statute 
now  of  force,  'all  receipts,  releases  and 
discharges  in  writing,  whether  of  a  debt 
of  record,  or  a  contract  under  sertl,  or 
otherwise,  must  have  effect  according  to 
the  intention  of  the  parties  thereto.' 
Code,  §  1805."  Hodges  v.  Tennessee 
Imp.  Co.,  123  Ala.  572,  26  So.  490,  491. 

Not  Admission  of  Indebtedness. — ^A  re- 
lease of  all  actions  and  rights  of  action  is 
not  an  admission  of  indebtedness  at  the 
commencement  of  the  suit.  Crawford  v, 
McLeod.  64  Ala.  240. 

Return  of  Consideration  as  Affecting 
Release. — A  person  injured  by  a  railroad, 
having  executed  a  release,  and  having  re- 
ceived a  sum  in  satisfaction  of  her  de- 
mand, her  subsequent  and  voluntary  de- 
livery of  the  sum  to  even  an  agent  of  the 
railroad  company  would  not  destroy  the 
contract  for  release,  fully  executed  by  the 
payment  and  receipt  of  the  money  and 
signed  by  her.  Rabitte  v.  Alabama  Great 
Southern  R.  Co.,  47  So.  573,  15S  Ala.  431, 
cited  in  note  in  35  L.  R.  A.,  N.  S.,  664. 

Refund  by  Agreement. — ^Where  a  mort- 
gagor replevies  property  seized  under  a 
bill  to  foreclose,  and  enters  into  an  agree- 
ment with  the  sureties  on  the  bond  to  de- 
posit the  proceeds  of  the  property,  when 
sold,  to  the  credit  of  one  of  the  sureties 
as  trustee  for  himself  and  the  others,  such 
agreement  creates  an  express  trust  in  fa- 
vor of  the  complainant  in  the  bill  entitling 
him  to  follow  and  recover  such  proceeds 
in  the  event  of  a  successful  termination 
of  the  foreclosure  suit.  In  such  "case, 
where  the  complainant  releases  the 
sureties  on  the  replevy  bond  in  considera- 
tion of  the  surrender  of  certain  property 
insufficient  to  p^y  the  decree,  and  the  as- 
signment   of    such    contract    to    the    real 


owner  of  the  decree,  such  owner  may 
maintain  a  bill  against  the  parties  who 
have  received  the  funds  in  recognition  of 
the  trust,  since  the  agreement  of  release 
expressly  preserves  the  obligation  to  re- 
fund. Humes  v.  Scott,  130  Ala.  281,  30  So. 
788. 

■ 

§  19.  Discharge  from  Liability. 

Where  litigation  involving  interests  in 
an  estate  was  settled,  it  being  agreed  de- 
fendant should  receive  certain  property 
and  pay  "all  court  costs,"  etc.,  and  turn 
bonds  and  cash  to  decedent  and  her  hus- 
band, a  receipt  for  the  bonds  and  cash  "in^ 
full  settlement  of  contest  of  will  *  *  *  in 
pursuance  ot"  such  settlement  did  not  re- 
lieve defendant  from  liability  for  the  costs. 
Jordan  v.  McDonnell,  44  So.  101,  151  Ala. 
279. 

III.   PLEADING,    EVIDENCE,  TRIAL 
AND   REVIEW. 

§  90.  Pleading  Release  as  Defense. 

§  21. Plea  or  Answer  in  General. 

Sufficient    Allegation    of     Release. — A 

plea,  in  an  action  by  an  administrator, 
which  alleges  that  a  specified  sum  was 
paid  by  defendant  to  the  administrator, 
who  accepted  the  same  in  full  discharge 
of  the  cause  of  action  alleged,  sufficiently 
pleads  a  release.  Loveman  v.  Birmingham 
R.,  L.  &  P.  Co.,  43  So.  411,  149  Ala.  515. 

Statement  of  Conclusion. — In  an  action 
on  a  note,  a  plea  that  plaintiff  has  released 
defendant  from  all  liability  on  the  note  is 
merely  the  statement  of  a  conclusion,  and 
is  also  insufficient  in  failing  to  show  that 
the  release  was  supported  by  any  consid- 
eration. Maness  v.  Henry,  96  Ala.  454,  11 
So.  410. 

§  22.  Allegations  of  MisUke,  Fraud, 

Duress    or    Other    Matters    Avoiding 
Release. 

Allegation  of  Fraud. — A  replication  to 
a  plea  of  release  of  a  claim  sued  on,  alleg- 
ing that  the  release  was  obtained  by  fraud, 
is  bad  if  it  does  not  aver  return  of  money 
received  under  the  release  within  a  rea- 
sonable time  after  discovering  the  fraud; 
tender  with  the  replication  being  proper, 
if  the  fraud  was  not  known  until  the  plea 
was  filed.  Birmingham  R.  Light  &  Power 
Co.  V.  Jordan,  54  So.  280,  170  Ala.  530, 
cited  in  note  in  35  L.  R.  A.,  N.  S.,  663. 

"The  replication  was  therefore  bad  for 
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failing  to  aver  that  the  money  wa«  re- 
stored or  ofiered  to  the  defendant  within 
a  reasonable  time  after  the  discovery  of 
the  fraud.  IF  she  did  not  know  of  the  fraud 
until  the  plea  was  filed,  she  should  have 
tendered  it  with  the  replication.  Kelly  v. 
Louisville,  etc..  R.  Co.,  1S4  Ala.  673,  45  So. 
g06."  Birmingham  R.,  etc.,  Co.  v.  Jordan, 
170  Ala.  S30,  94  So.  280,  282. 

UnaoimdiicM  of  Hind. — In  an  injury 
case,  where  a  defense  was  a  settlement 
vrith  plaintiff,  a  replication  alleging  that  at 
the  time  the  settlement  was  made  plaintiff 
did  not  have  the  mental  capacity  to  make 
it,  sufficiently  stated  that  plaintiff's  mind 
was  in  such  an  unsound  condition  as  to 
render  him  incapable  of  making  a  binding 
contract.  Louisville  &  N.  R.  Co,  v.  Huff- 
stutler,  SO  So.  146,  lft3  Ala.  eifl, 

HitrepnMtiUtlon,— Where,  in  an  action 
for  injuries  to  an  employee,  plaintiff,  in 
replication  to  a  plea  alleging  settlement 
and  a  release,  averred  that  such  release 
was  procured  by  misrepresentation 
fraud,  and  that  he  was  induced  to  sign  the 
same  shortly  after  his  injury,  while  he 
was  sick  in  bed.  by  the  statement  of  de- 
fendant's agent  that  it  was  merely  a  writ- 
ten statement  that  he  had  no  ill  will 
against  defendant,  such  replication  staled 
sufficient  facts  to  avoid  the  release.  Wes- 
tern R.  of  Alabama  v.  Arnett,  34  So.  99T, 
137  AU.  414.  cited  in  note  in  3S  L.  R.  A.. 
N.  S.,  664 
§  B8.  luucs.  Proof  and  Variance. 

If,  in  a  personal  injury  action,  the 
lease  pleaded  by  defendant  came  wil 
Code  1896,  S  1802,  making  it  unnecessary 
to  prove  the  execution  of  an  instrumeni 
pleaded  in  bar  unless  plaintiff  puts  the 
execution  in  issue,  the  section  was  inap- 
plicable to  plaintiffs  replications,  which 
did  not  deny  the  execution  of  the  reli 
but  merely  set  up  plaintiffs  incapacity  at 
the  time  of  the  alleged  execution.  Kelly  v. 
Louisville  &  N.  R.  Co.,  45  So.  906,  15*  Ala. 

573. 

In  an  action  against  an  indorser.  a  plea 
setting  up  the  release  of  another  indorser, 
which  does  not  aver  a  consideration  for 
the     release,     is     demurrable.     Scharf 
Moore,  102  Ala.  468,  14  So.  879. 
§  M.  Evidence. 

3   SS.  — ^  PrcaumpdMi  and   Burden  of 
Proof. 

Eatabliahing     Release. — Defendant 


the  burden  of  establishing 

lease  of  a  claim  sued  on.    I 

c,  Co.  t;.  Jordan,  170  Ala. 

ted  in  note  in  3S  L.  R.  A 

RelMM  ObtanKd  by  Mk 

-On  proof  of  release  of 

plaintiff  has  the  burden  to 

release    was    obtained    by 

tion.     Birmingham  R.,  etc., 

170   Ala.   530.   94   So.  2B0,    C 

3S  L.  R.  A.,  N.  S..  663. 
Between  Landlord  and  T 

.  trover  for  trees  cut  by  a 
ant  claims  that  the  landloi 
the  cause  of  action,  the  but 
the  same  is  on  the  tenant, 
gera,  101  Ala.  Ill,  13  So.  3 

§  M. AdmiMibilitr. 

The  certificate  of  an  acki 
a  release,  made  by  a  nolai 
his  notarial  seal,  is  not  e 
release,  and  is  not  made  s< 
1803.  Hill   V.   Norris,   2   Al; 

Irrelevant  Bvidesce. — Oi 
whether  plaintiff  released  h 
defendant  corporation  for 
sideration  of  the  purchase 
sons  of  stock  in  the  corpo 
as  to  what  price  was  paii 
by  such  persons,  what  an 
owing  thereon,  and  to  ^ 
was  made,  and  whether 
pay  corporate  debts,  and  v 
were,  was  irrelevant.  Floi 
Iron  Co.  V.  Field,  104  AU. 

Previous  Offer  of  ScttI' 
in  an  action  for  negligent 
ant  pleaded  a  settlement  i 
istratrix  of  decedent,  and 
alleged  that  the  settlemei 
lent  and  that  the  adminis 
competent,  the  testimony 
that  defendant  had.  before 
offered  to  settle  with  the 
torney.  for  a  much  larger  : 
was  communicated  to  the 
before  the  settlement,  i 
to  prove  the  averments  < 
tion.f  Loveman  i:  Birmin 
P.  Co.,  43  So.  411.  149  -Ma 

§  n. Weiffat  and  Snfl 

Proof  of  Fraud. — Eviden 
that  a  promise  to  furnish 
has  sustained  a  personal  i 
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ployment  was  made  to  induce  the  servant 
to  execute  a  release  of  his  claim  tor  per- 
sonal injuries,  authorizing  the  setting  aside 
of  the  release  for  fraud,  where  there  was 
no  intent  to  so  employ  plaintiff,  and  he 
was  not  in  fact  employed.  St.  Louis,  etc., 
R.  Co.  V.  MdCrory,  2  Ala.  App.  531,  56  So. 
822. 

Failure  to  Make  Tender.— Evidence  held 
to  show  that  a  tender  by  a  servant  of  the 
money  received  as  a  part  of  the  considera- 
tion of  his  release  of  his  claim  for  per- 
k>nal  injuries  would  not  be  received  by  the 
master,  excusing  failure  to  msJce  a  tender 
as  a  condition  to  his  right  to  rescind  the 
release  for  fraud.  St.  Louis,  etc.,  R.  Co. 
V,  McCrory,  2  Ala.  App.  531,  56  So.  822. 

Prompt  Action  of  Party  Rescinding. — 
Evidence  held  to  justify  a  finding  that  a 
servant,  rescinding  a  release  of  his  claim 
for  personal  injuries  on  the  ground  that 
it  was  procured  by  fraud,  acted  with  the 
reasonable  promptness  required  on  the 
discovery  of  the  fraud.  St.  Louis,  etc.,  R. 
Co.  V.  McCrory,  2  Ala.  App.  531,  56  So. 
822. 

§  28.  Questions  for  Jury. 

■  Interpreting  Receipt. — ^Where  a  receipt 
was  unambiguous  it  was  the  duty  of  the 
trial  court  to  interpret  it  and  declare  its 
effect  to  the  jury.  Murphy  v.  Black  & 
Laird,  41  So.  877,  148  Ala.  675. 


§  29.  Instructions. 

Instructions  as  to  Amount  of  Settle- 
ment.— ^Where,  in  an  action  for  negligent 
death,  the  issues  were  whether  a  release 
executed  by  the  administratrix  was  fraud- 
ulent and  whether  she  was  competent  to 
make  it,  an  instruction  that  the  amount 
paid  in  settlement  of  the  release  was  im- 
material, unless  the  jury  were  convinced 
that  the  administratrix  did  not  have  suffi- 
cient mental  capacity  to  make  the  settle- 
ment, or  that  she  conspired  with  defend- 
ant  to  defraud  the  distributees  of  the 
estate,  was  misleading.  Loveman  v. 
Birmingham  R.,  etc.,  Co.,  149  Ala.  515,  43 
So.   411. 

Instruction  as  to  Mental  Condition  of 
Plaintiff. — ^Where,  in  an  action  for  negli- 
gent death,  the  issues  were  whether  a  re- 
lease executed  by  the  administratrix  was 
procured  by  fraudulent  collusion  and 
whether  she  was  competent  to  execute 
it,  an  instruction  that  the  jury  would  not 
be  justified  in  finding  that  the  release  was 
not  the  act  of  the  adminstratriit,  unless 
they  were  reasonably  satisfied,  not  only 
that  she  was  mentally  weak,  but  that  she 
was  mentally  unsound,  and  that  she  did 
not  at  the  time  compreliend  the  re- 
lease, on  account  of  such  mental  un- 
soundness, was  misleading,  Loveman  v. 
Birmingham  R.,  etc,  Co.,  149  Ala.  515,  43 
So.  411. 


Release  Bond. 

See  the  title  ATTACHMENT. 

Relevancy. 

See  the  titles  CRIMINAL  LAW;  EVIDENCE;  NEW  TRIAL. 

Reliance. 

See  the  titles  ESTOPPEL;  FALSE  PRETENSES;  FRAUD. 

Reliction. 

See  the  titles  NAVIGABLE  WATERS;  WATERS  AND  WATERCOURSES. 

Relief  by  Judgment  of  Decree. 

See  the  titles  EQUITY;  JUDGMENT. 
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Relief   from  Forfeiture.' 

See    the    titles    BAIL;     DEEDS;     LANDLORD    AND   TEK 

Relief  in  Purticiilar  PkooeediiigB. 

See  the  titles  CANCELLATION  OF  INSTRUMENTS;  MAND^ 
HIBITION;  QUIETING  TITLE;  QUO  WARRANTO;  REFORl 
INSTRUMENTS;  SPECIFIC  PERFORMANCE. 


Rdigion. 

See  the  titles  CONSTITUTIONAL  LAW;  GRAND  JURY;  JURY; 
SOCIETIES;    SUNDAY;    WITNESSES. 


REUGIOUS  SOdEHES. 

§  1.  Nature  and  Status  in  General. 

%  2.  Incorporaticn  and  Organization. 

§  3.  Membership  in  General. 

§  4.  Superior,  Associated,  or  Representative  Bodies  ant 

§  5.  Ecclesiastical  Tribunals. 

§  6.  Juditial  Supervision  in  General. 

§  7.  Property  and  Funds. 

§  8.  Capacity  to  Acquire  and  Hold. 

§  9.  Title  and  Rights  Acquired  and  Control  and 

erty  or  Fund. 

§  10.  Effect  of  Division  of  Chtireh  or  Society. 

§  11.  Jurisdiction  of  Courts  to  Determine  Rights  of 

§  12.  Actions  to  Determine  Rights  to  Property  and 

§  13.  Actions  by  or  against  Societies. 

Cross  References. 
See  the  titles  CHARITIES;    CORPORATIONS. 
As  to  mandamus  see  the  title  MANDAMUS.     As  to  quo  warrant 
QUO  WARRANTO. 


S  1.  Nature  and  Stattu  in  Ocnenl. 

An  incorporated  chnrch  consists  oF  two 
distinct  elements,  to  wit,  the  church 
proper  and  the  corporation,  which  has 
relation  alone  to  the  temporalities  of  the 
institution.  Dismukes  v.  State,  iTfl  Ala. 
Blft,  SB  So.  195;  Christian  Church  v.  Som- 
mer,  149  Ala,  145,  43  So.  8;  Hundley  v. 
Collins.  131  Ala.  234,  38  So.  S75,  577, 

"The  church  in  the  ordinary  acceptation 
of  the  word,  is  a  voluntary  association 
of  its  members,  united  together  by  cov- 
enant or  agreement,  for  the  purpose  of 
maintaining  the  public  worship  of  God. 
observing    the    ordinances    of    His   house, 


the  promotion  of  the  spii 
membership,  and  the  spr 
truth  among  others,  as  th 
and  teach  it.  It  is  purely 
is  not  a  corporation  nor  a 
tion.  Parker  v.  May,  5  ( 
Am.  8c  Eng.  Enc.  Law,  77S. 
hand,  a  corporation  is  form 
quisition  and  taking  care  o 
of  the  church,  and  is  in  no 
astical  in  its  functions."  H 
lins.  131  Ala.  834,  32  So.  573 
§  S.  Incorporation  and  Or 
Necessity  for  Incorpoi 
church  or  religious  society 
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all  the  purposes  for  which  it  was  organ- 
ized independently  of  any  incorporation 
of  the  body  under  the  statutes  of  the 
state;  and,  it  is  a  matter  of  common 
knowledge  'that  many  do  exist  and  are 
never  incorporated.  For  the  promotion 
of  religion  and  charity,  they  may  subserve 
all  the  purposes  of  their  organization, 
and,  generally,  need  no  incorporation  ex- 
cept incidentally,  to  further  these  ob- 
jects. They  do  not  place  themselves  be- 
yond the  pale  of  the  protection  of  the 
law  as  to  properties,  for  the  lack  of  in- 
corporation. It  is  the  province  of  a  court 
of  equity  to  protect  such  organizations  in 
what  they  hold,  in  order  to  sustain  trusts, 
because  oi  their  charitable  uses,  which 
would  otherwise  be  held  void.  Williams 
V,  Pearson,  38  Ala.  299;  Burke  v.  Roper, 
79  Ala.  138;  20  Am.  &  Eng.  Enc.  Law 
(1st  Ed.)  804,  811."  Hundley  v.  Collins, 
131  Ala.  234,  32  So.  575,  576. 

The  purpo«e  of  the  incorporatioa  of  a 
church  is  to  acquire  and  care  for  the 
property  thereof.  Hundley  r.  Collins,  131 
Ala.  234,  32  So.  575;  Christian  Church  z/. 
Sommer,  149  Ala.  145,  43  So.  8,  9. 

Attempt  of  Part  of  Members  of  Church 
to  Defeat  Incorporation.  —  Where  a 
meeting  of  the  members  of  a  church  was 
held,  pursuant  to  which  certain  persons 
filed  a  certificate  in  the  office  of  the  judge 
of  probate,  in  compliance  with  Code  1896, 
S  1303,  providing  for  the  organization  of 
religious  corporations,  and  obtained  the 
certificate  of  the  probate  judge  showing 
the  members  of  the  church  to  be  incor- 
porated, a  subsequent  attempt  on  the  part 
of  other  members  to  organize  and  incor- 
porate themselves,  so  as  to  defeat  the 
former  act  of  incorporation,  was  void. 
Polk  V,  Smith,  154  Ala.  148,  45  So.  652. 

§  3.  Membership  in  General. 

Unauthorized  and  arbitrary  dismissal 
by  the  minister  of  members  of  a  voluntary 
church  society  does  not  authorize  a  court 
of  equity,  at  their  instance,  to  decree  a 
dissolution  of  the  association,  and  a  dis- 
tribution of  its  funds  among  the  mem- 
bers.    Burke  v.  Roper,  79  Ala.  138. 

§  4.  Superior,  Associated,  or  Representa- 
tive Bodies  and  Officers. 

Abolitloii  and  Union  with  Other  Church. 
— The  Cumberland  Presbyterian  constitu- 
tion created  the  General  Assembly  of  the 


church  as  its  surpreme  judicial  and  leg- 
islative body,  its  legislative  capacity  be- 
ing limited  only  by  §  60,  which  provided 
that,  on*  the  recommendation  of  the  Gen- 
eral Assembly  at  a  stated  meeting  by  a 
two-thirds  vote  of  the  members  thereof 
voting  thereon,  the  Confession  of  Faith, 
Catechism,  Constitution,  and  Rules  oi 
Discipline  may  be  amended  or  changed, 
when  a  majority  of  the  Presbyteries,  on 
the  same  being  transmitted  for  their  ac- 
tion, shall  approve  thereof,  and  then  de- 
clared that  the  General  Assembly.  ;was 
the  highest  court  of  the  church  and  rep- 
resented in  one  body  all  the  particuiar 
churches  thereof,  and  constituted  the 
bond  of  union,  peace,  correspondence, 
and  mutual  confidence  amoung  all  its 
churches  and  courts.  Held,  that  the 
General  Assembly  under  such  constitu- 
tion, with  the  concurrence  of  the  Pres- 
byteries, could  abolish  the  General  As- 
sembly itself  and  create  another  supreme 
judicial  legislative  body,  and  hence  had 
constitutional  power  to  carry  out  a  de- 
sire to  unite  the  Cumberland  Church 
with  the  Presbyterian  Church  of  the 
United  States  of  America,  and  to  so  mod- 
ify the  church  creed  and  government  as 
to  make  such  union  possible.  Harris,  v. 
Cosby,  173  Ala.  81,  55  So.  231. 

§  0.  Ecclesiastical  Tribunals. 

Authority  and  Jurisdicti6n.  —  Since 
under  the  constitution  of  the  Cumber- 
land  Presbyterian  Church,  the  General 
Assembly,  with  the  consent  of  the  Pres- 
byteries, had  full  power  to  conduct  pro- 
ceedings for  union  with  the  Presbyterian 
Church  of  the  United  States  of  America, 
such  General  Assembly  being  the  highest 
judicatory  in  the  church,  it  had  power  to 
determine  that  the  proceedings  to  carry 
out  the  desired  union  had  been  legally 
and  constitutionally  conducted  and  that 
the  union  had  been  effectuated,  notwith.-^ 
standing  the  constitution  o^  the  church, 
being  regarded  as  a  grant,  rather  t^an 
a  limitation  of  power.  Harris  v.  Cosbyi 
173  Ala.  81,  55  So.   231. 

Operation  and  E^ect  of  Decisions.  -— 

Where  a  religious  congregation  or  eccle- 
siastical body  holding  property  is  but  a 
subordinate  member  of  some  general 
church  organization  in  which  there  are 
superior    ecclesiastical    tribunals  with    a 
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geheral  and  ultimate  power  of  control 
in'  some  supreme  judiciary  oyer  the 
"^hble'  riiembership,  the  determination  of 
questions  of  ecclesiastical  rtile,  discipline, 
Or  faith  by  the  highest  of  such  judica- 
tdi'ie's  will  be  regarded  as  binding  on  the 
civil  courts.  Harris  v.  Cosby,  173  Ala. 
SI,  55  So.  231. 

'  Under  Code,  §§  1302-  1305,  providing 
tl^it,  on  complying  with  the  requirements 
therein  specified,  the  members  of  a 
chtirch  are  incorporated,  such  corpora- 
tion relates  only  to  the  properties  or 
temporalities  of  the  church,  and  does  not 
aflTect  the  church  as  a  spiritual  or  ecclc- 
stiastical  organization;  and  when  a  trustee 
o'f  the  corporation  and  elder  of  the  church 
5s  expelled  by  the  church,  as  an  ecclesi- 
astical body,  from  membership  therein, 
the  court  has  no  jurisdiction  to  compel 
his  restoration  to  membership  by  man- 
damus, though  by  his  expulsion  from  the 
church  he  is  disqualified  to  hold  the  of- 
fice of  trustee.  Hundley  v.  Collins,  32 
So.  575,  131  Ala.  234,  cited  in  note  in  35 
L:  R.  a.,  N.  S.,  946. 

§,6.  Judicial  Supervision  in  GeneraL 

•  The  courts  will  not  take  jurisdiction  of 
matters  concerning  religious  associa- 
tions, except  to  protect  some  property 
right.  Houston  v.  Howze,  50  So.  266, 
162  Ala.  500,  cited  in  notes  in  49  L.  R.  A. 
384,  399;  36  t.  R.  A.,  N.  S,  947;  McNeill 
V.  Bibb  St.  Church,  84  Ala.  23,  4  So.  40; 
Hundley  v.  Collins,  131  Ala.  234,  32  So. 
575,  57d;  Christian  Church  v.  Sommer, 
149  Ala.  145,  43  So.  8,  9. 

Courts  have  no  power  to  revise  ordi- 
nary acts  of  church  discipline  or  pass  on 
controverted  rights  of  membership;  but 
slich  considerations  are  attended  to  where 
they  form  the  basis  on  which  civil  rights 
and  rights  of  property  depend.  Gewin 
V.  •  Mt.  Pilgrim  Baptist  Church,  51  So. 
947,  166  Ala.  345. 

Courts  have  no  jurisdiction  to  hear 
and  determine  any  controversy  pertain- 
ing purely  to  the  ecclesiastical  phase  of 
an  incorporated  religious  body,  but  may 
exercise  jurisdiction  to  protect  the  tem- 
poralities thereof.  Dismukes  v.  State, 
176  Ala.  616,  58  So.  195. 

Civil  Rights— Questions  Determined. 
■^Where  a  civil  right  depends  on  an  ec- 
desiastical    matter,    its    determination    is 


for  the  civil  and  not  for  the  ecclesiastical 
courts,*  though  such  courts  try  only  the 
civil  rights,  taking  the  ecclesiastical  de- 
cisions out  of  which  the  right  arises  as 
it  finds  them.  Harris  v.  Cosby,  173  Ala. 
81,  55  So.  231. 

§  7.  Property  and  Funds. 

§  8.  Capacity  to  Acquire  and  Hold. 

An  unincorporated  religious  society  is 

without  capacity  to  acquire  or  hold  title 
to  property.  Gewin  v.  Mt.  Pilgrim  Bap- 
tist  Church.  51  So.  947,  166  Ala.  345; 
Stewart  v.  White,  128  Ala.  202,  30  So. 
526. 

§  9. Title  and  Rights  Acquired  and 

Control     and    Use    of    Property    or 

Fund. 
Title  to  Legacy— Proof  of  Identity.  —^ 

Upon  proper  proof  of  identity,  the  "An- 
nual Alabama  Conference  of  the  Metho- 
dist Episcopal  Church  South,"  may  take 
a  legacy  to  "the  Alabama  Methodist 
Conference  South."  Alabama  Confer- 
ence M.  E.  Church  South  v.  Price,  42 
Ala.  39. 

Interest  of  Trustee. — One  to  whom. 
in  common  with  others,  a  deed  is  made 
as  a  trustee  of  a  religious  society,  is 
seised  to  the  use  of  the  society,  and  lias 
not  such  an  interest  in  the  land  as  would 
authorize  him  to  withhold  the  deed  from 
those  from  whom  he  had  received  it- 
Stoker  V.  Yerby,  11  Ala.  322. 

Deed  Held  Not  to  Constitute  Spanish 
King    a    Trustee.  —  While    the     Spanish 
government  had  dominion   over   the    city 
of  Mobile,  a  deed  of  a  lot  of  land   iwas 
made   "to   his  Catholic  majesty,    for    the 
purpose   of  building  thereon   a   parochial 
church  and  dwelling  house  for  the   offici- 
ating priest,"  the  purchase  money   being 
paid  from  the  royal  chest.    Held,  that  this 
did  not   constitute  his    Catholic    majesty 
a  trustee  for  the   church,  or    transfer    to 
the  church,  in  equity,  a  title  to  the   lots. 
Antones  v.  Eslava,  9  Port  527. 
.  Effect  of  Incorporation.— «An   prsaniza- 
tipn  4inder   the   statute   by   the    majority 
of    an    unincorporated    religious     society 
operates  ipso  facto  as  a  transfer    of    the 
rights  and  interests  of    individual    mem- 
bers to  the  corporation  thereby   created. 
Gewin  v.  Mt.  Pilgrim  Baptist  Church,  51 
So.   947,   166  Ala.  345.  ^ 

Where  the  majority  of  a  voluntary  re- 
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ligious  society,  belonging  to  the  Bap- 
tist faith  and  with  power  to  rule  itself 
in  accordance  with  the  law  of  the  church, 
organized  as  a  corporation,  and  main- 
tained the  same  doctrines  as  the  church 
had  before  a  .  schism,  the  two  factions 
not  dividing  on  any  question  of  religious 
doctrine  or  denominational  practice,  the 
minority  can  not  defeat  the  right  of  the 
corporation  to  have  an  agreement  to  con- 
vey land  made  to  the  trustees  of  the 
church  before  incorporation  performed 
by  a  conveyance  to  the  corporation.  Ge- 
win  V.  Mt.  Pilgrim  Baptist  Church,  51 
So.  947,  166  Ala..  345. 

Control  of  Property  by  Majority  Rule. 
— Where  property  is  held  by  a  religious 
congregation,  which  by  virtue  of  its  or- 
ganization is  strictly  independent  of  other 
ecclesiastical  associations,  and,  so  far  as 
church  government  is  concerned,  owes 
no  fealty  to  higher  authority  and  its 
principle  of  government  is  that  the  ma- 
jority rule,  then  the  majority  of  the  mem- 
bers are  entitled  to  control  the  property. 
Harris  v.  Cosby,  173  Ala.  81,  55  So.  231. 

Effect  of  Union  with  Another  Church* 
— The  union  of  the  Cumberland  Presby- 
terian Church  with  the  Presbyterian 
Church  in  the  United  States  is  legal,  'and 
merges  the  former  into  the  latter,  and 
members  of  a  church  which  beloyged  to 
the  Cumberland  denomination  may  not 
refuse  to  recognize  the  validity  of  the 
union  and  control  the  property  to  the 
exclusion  of  members  recognizing  the 
union.  Morgan  v.  Gabard,  176  Ala.  568, 
58  So.  902. 

§  10. Effect  of  Division  of  Church  or 

Society. 
Where  a  deed  to  property  was  execu- 
ted to  certain  parties  as  trustees  of  the 
Methodist  Church  situated  in  a  certain 
\own,  for  the  use  and  purpose  that  such 
trustees  should  erect  a  building  thereon 
for  the  use  of  the  "Methodist  Episcopal 
Church  in  the  United  States  of  America," 
the  property  to  be  held,  by  the  grantees 
and  their  successors  appointed  under  the 
statute  of  Alabama,  and  thereafter  trus- 
tees were  appointed  iti  accordance  with 
Code  1896,  §  4193,  the  trustees  so  ap- 
pointed, though  named  as  trustees  of  the 
Methodist  Episcopal  Church  South,  be- 
came the  legal  successors  of  the  original 
trustees   and   were   vested   with    the   title 


of  their  predecessors;  the  court  taking 
judicial  notice  of  the  division  of  .  such 
church.  Malone  v.  La  Croix,  41  So.  724, 
143  Ala.  657.  144  Ala.  648* 


"» 


§11.  Jurisdiction  of  Courts  to    De- 
termine Rights  of  Property. 

See  also  ante,  "Judicial  Supervision  in 
General,"  §  6. 

The  protective  jurisdiction  of  eq\iity 
to  prevent  the  diversion  of  church  prop- 
erty may  be  invoked  by  members  of  the 
church  or  by  officers  of  the  church,  or 
both,  and  the  fact  that  the  legal  title  does 
not  reside  in  the  officers  does  not  pre- 
vent equity  from  preventing  a  diversion 
at  the  suit  of  the  officers.  Morgan  v. 
Gabard,  176  Ala.  568,  58  So.  902.        •     '  '  • 

The  jurisdiction  of  equity  over  volutf- 
tary  religious  associations  and  their  prop- 
erty is  maintained,  independently  of  the 
English  statute  of  charitable  uses,  and 
of  any  prerogative  power  of  the  court, 
on  the  ground  of  the  trust  nature  of  the 
property,  the  charitable,  uses  for  which  it 
is  designed,  and  the  inadequacy  of  legal 
remedies,  and  hence  equity  has  power, 
on  the  application  of  an  incorporated  re- 
ligious society,  to  compel  the  perform- 
ance of  an  agreement  to  convey  land, 
made  to  the  trustees  of  the  society  be- 
fore it  was  incorporated.  Gewin  v.  Mt. 
Pilgrim  Baptist  Church,  51  So.  947,  166 
Ala.  345. 

§  12. Actions  to  Determine  Rights  to 

Property  and   Funds. 

Sufficiency  of  Bill  in  Equity.  —  A  bill 
in  equity  by  a  church  session  of  a  Pres- 
byterian Church,  which  alleges  that  the 
session  were  members  of  the  Cumber- 
land Presbyterian  Church  prior  to  the 
union  with  the  Presbyterian  Church  of 
the  United  States,  that  defendants  were 
members  of  the  Cumberland  Presbyte- 
rian Church  before  the  union,  that  they 
do  not  recognize  the  validity  of  the  im^ 
ion,  that  complainants  are  entitled  to-^e 
custody  and  control  of  the  church  build- 
ing, that  defendants  deny  such  right  and 
claim  that  they  constitute  the  church  of 
the  session  of  the  Cumberland  Presbyte- 
rian Church  and  are  entitled  to  control 
the  property  conveyed  to  the  church 
when  belonging  to  the  Cumberland  .  de- 
nomination, and  which  prays  for^^a  decree 
adjudging  the  validity  of  the  union,  and 
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the  rights  of  complainants  to  use  the 
property,  states  a  cause  of  action  in  eq- 
uity to  prevent  the  diversion  of  trust 
property,  and  the  remedy,  if  any,  at  law 
is  inadequate.  Morgan  v.  Gabard,  176 
Ala.  S68,  58  So.  OOS. 

g  IS.  Actions  by  or  Against  Sodetiea. 

Capsclty  of  Deacon*  to  Sue  in  Offi- 
cial Capacity. — A  deaconship  in  a  church 
pertains  only  to  the  church   policy,  and 


IS  not  an  omce  recognu 
government;  and  therefore 
church,  as  such,  have  no 
ther   acquire    in    themselve 

office  any  rights  or  titles 
and  have  no  right  to  sue 
capacity  as  such  deacon 
While,  X2>  Ala.  302,  30  S< 
note  in  3  L.  It  A.,  N.  S.. 


Rdinfiuisliiiient. 

See  the  titles  ABANDONMENT;  RELEASE.  As  to  relinquisi 
iLcular  rights,  liens,  etc.,  see  the  appropriate  specific  titles,  such  \ 
POSSESSION;  CONTRACTS;  DOWER;  EASEMENTS;  HOMES! 
MENT;  LIENS;  MORTGAGES:  SALES;  VENDOR  AND  PURCJ 


REMAINIOiCS. 

§  1.  Requisites  and  Validity. 

§  2.  Contingent  Remainders. 

§  3.  Bar  or  Defeat  of  Remainder. 

§  4-  Remainders  in  Personal  Property. 

§  5.  Rights  and  Liabilities  of  Remaindermen  as  to  Thii 

§  6.  Sales  and  Conveyances  by  Remaindermen. 

§  7.  Sale  of  Property  under  Order  of  Court. 

§  8.  Actions  by  or  against  Remaindermen. 

§  8  (1)  In  General. 

§  8  (2)  During  Existence  of  Particular  Estate. 

§  8  (3)  Limitations  and  Laches. 

§  8  (4)   Proceedings  and  Judgment. 

Ctoss  References. 
S«  the  titles  DEEDS;   ESTATES;  LANDLORD  AND  TENAN 
TATES;  WILLS. 

$  I.  Requisites  and  Validity. 

§  t.  Contiacent  Remaindcts. 

"The  statute  now  of  force  in  this 
■iiaie  abolishes  contingent  remainders. 
ind  provides  that  all  estates  which  would 
hf  such  at  comon  law  shall  have  the 
same  properties  and  effect  as  executory 
Jevises,  Code.  5  1S3«,"  Giodrat  r. 
Western  Railway.  96  Ala.  163,  11  So. 
^•i,  37*. 
f  S.  Bar  or  Defeat  of  Remainder. 

Remainder  in  L»nda.— The  rule  that 
J  >.ile  bv  a  liie  tenant  to  a  stranger  of 
tSe   eniire   interest   operates   as   a   dision- 


of  the  remainder 
ply  to  a  deed  of  land.  Pi 
74   Ala.   122. 

"The  principle  decided  i 
Broome  V.  King,  10  Ala. 
lowed  in  several  other  cj 
Talley.  18  Ala.  21;  Walker 
Ala.  367;  Thrasher  v.  Inj 
<>45^.  as  to  the  effect  of 
entire  property  by  a  tens 
the  estate  and  rights  of  3 
jerman.  applies  only  to  i 
crty.  and  the  court  declii 
i>  to  cases  involving  n 
Fickcit  r.  Pope.  74  Ala.  1 
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H.  conveyed  land  to  V.  for  life,  re- 
mainder to  V/s  children,  or,  if  he  left 
none,  revermon  to  H.  or  his  heirs. 
After  H.'s  death  the  heirs  executed  a 
conveyance  to  V.,  reciting  their  relin- 
quishment of  all  right  in  such  land  for 
a  specified  consideration.  Held,  that  the 
remainder  to  V.'s  children  was  unaf- 
fected by  such  agreement,  and  that 
complainants,  claiming  the  land  through 
mesne  conveyances  from  V.,  could  not 
maintain  a  bill  to  enjoin  ejectment 
against  them  by  H.'s  heirs,  and  to  re- 
form the  agreement,  in  the  absence  of 
any  showing  that  V.  died  leaving  no 
children.  Moore  v,  Tate,  102  Ala.  920, 
14  So.  635,  cited  in  note  in  7  L.  R.  A., 
N.    S.,   486. 

Remainder  in  Personalty. — Where  one 
covenants  to  stand  seised  of  certain 
property,  real  and  personal,  first  for  the 
payment  of  existing  debts,  and  then  for 
certain  other  uses,  the  remainder  is  cut 
off  by  a  sale  under  a  power  given  for 
the  execution  of  the  first  use.  Gosson 
V,  Ladd,  77  Ala.  t28. 

§  4.  Remainders  in  Personal  Property. 

Creation. — A  remainder  in  personal 
property  can  not  be  created  by  oral  gift. 
Ragsdale  v,  Norwood,  38  Ala.  21. 

§  ff.  Rights  and  Liabilities  of    Remain- 
dermen as  to  Third  Persons. 
Trespass   upon    Tenant    For   Life. — A 

remainderman  can  not  complain  of  a 
trespass  upon  the  tenant  for  life,  unless 
such  trespass  in  some  way  endangers 
his  remainder.  Land  v.  Cowan,  19  Ala. 
297. 

Estoppel  to  Assert  Title.— The  silence 
of  a  remainderman,  after  learning  of  a 
conveyance  in  trust  for  creditors  by  the 
person  having  the  previous  estate,  is  no 
estoppel  to  the  assertion  of  his  title. 
Inge  V,  Murphy,   10  Ala.  885. 

That  a  remainderman  is  a  beneficiary 
under  a  deed  of  trust  by  the  holder  of 
the  previous  estate,  and  receives  moneys 
arising  from  the  sales  of  other  prop- 
erty conveyed  by  the  deed,  does  not 
estop  him  to  assert  his  title.  Inge  v. 
Murphy,  10  Ala.  885. 

Requiring  Security  on  Sale  of  Per- 
sonalty.— Where  one  has  a  remainder  in 
personal  property  which  is  sold  by  the 
liife  tenant,   equity  will   require  the  pur- 


chaser to  give  security  to  protect  the 
remainderman.  Gill  v.  Tittle,  14  Ala. 
528. 

Transfer  by  Remaindermen  of  Right  to 
Chattel  Sold  by  Life  Tenant— A  sale 
by  the  tenant  for  life  of  the  absolute 
property  in  a  chattel  converts  the  in- 
terest of  the  remainderman  into  a  chose 
in  action,  the  transfer  of  which,  with  a 
knowledge  of  the  fact  that  the  chattel 
is  in  the  adverse  possession  of  the  pur- 
chaser under  a  bona  fide  claim  of  the 
entire  title,  is  void,  and  passes  nothing 
to  him  to  whom  such  transfer  is  made. 
Price  V.  Talley,  18  Ala,  21. 

Retention  of  Land  to  Gather  Grow- 
ing Crop. — One  in  possession  of  land, 
holding  under  a  life  tenant,  who  has  a 
growing  crop  at  the  timt  ejectment  is 
brought  by  the  remaindermen  after  the 
death  of  the  life  tenant,  is  within  Civ. 
Code  1896,  §  1552,  providing  for  the  re- 
tention of  land  to  gather  a  growing 
crop.  Scott  V.  Coulson,  156  Ala.  450,  47 
•So.  60. 

Interest. — Remaindermen  are  only  en- 
titled to  the  profits  or  interest  on  the 
value  of  property  from  the  deatH  of  the 
tenant  for  life,  although  it  may  have 
been  converted  in  the  lifetime  of  the 
tenant.     Ramey  tr.  Green,  18  Ala.  771. 

§  6.  Sales  and  Conveyances  by  Remain- 
dermen. 

Sale  by  Life  Tenant  and  Remainder- 
man—Apportioning Proceeds. — ^Where  a 
tenant  for  life  and  the  remainderman 
unite  in  a  sale  of  the  estate,  without  pro- 
viding for  an  apportionment  of  the  pur- 
chase money  between  them,  equity  has 
jurisdiction  to  apportion  the  proceeds 
according  to  their  interests  at  the  time 
of  the  sale.  Thompson  v.  Thompson, 
107  Ala.   163,   18  So.  247. 

§  7.  Sale  of  Property    under  Order    of 
Court 

When  property  in  which  one  person 
has  an  estate  for  life,  with  remainder 
over,  is  sold  under  an  order  of  the  Pro- 
bate Court,  that  court  should  not  suffer 
the  proceeds  of  sale  to  go  into  the  hands 
of  the  tenant  for  life,  but  he  should  be 
left  to  seek  redress  in  a  court  of  equity, 
where  he  would  be  required  to  execute 
a  suitable  bond  for  the  protection  of  the 
remaindermen;  yet  if  he  is  allowed  to  re- 
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eeive  and  use  the  money  without  ob- 
jection, aad  it  can  not  be  traced  into 
any  particular  property  purchased  by 
bim,  the  -remaindermen  may  assert  in 
equity  a  pecuniary  demand  against  his 
estate.  Farris  v.  Stoutz,  78  Ala_  130. 
§.  8.  Actions  by  or  agauut    Reniaind«r- 

%  S  (1)  In  General. 

Right  of  Action  on  Covenantfl  in  Lease 
by  Life  TenuiL — The  remainderman  can 
iiot  maintain  an  action  on  the  covenants 
in  a  lease  made  by  the  life  tenant. 
Wright  V.  Graves,  80  Ala.  416. 
§  B  (S)  During  Eziatence  of  Particolar 
EMate, 

Ejectmettt — A  remainderman,  whose 
estate  is  limited  to  commence  after  a 
precedent  life  estate,  can  not  maintain 
ejectment  against  third  persons,  com- 
menced before  the  death  of  the  life 
teriant.  Laster  v.  Blackwell,  38  ?o.  l«S, 
133  Ala.  337;  McMichael  v.  Craig,  105 
Ala.  3S2,  16  So.  883. 

Where  the  only  evidence  of  the  death 
of  the  life  tenant,  in  ejectment  by  re- 
mainderman, commenced  several  years 
before  trial,  is  depositions  stating  that 
the  life  tenant  died  about  a  year  before, 
and  there  is  nothing  'in  the  record  on 
appeal  to  show  when  the  depositions 
were  taken,  judgment  for  defendant 
will  be  sustained  for  want  of  proof  that 
the  life  tenant  died  before  the  action  was 
commenced.  Laster  v.  Blackwell,  33  So. 
IM,  133  Ala.  337. 

Actions  to  Set  Aside  Conveyance  in 
Fraud  of  Trust— A  remainderman's  right 
of  action  to  set  aside  a  conveyance  in 
violation  of  a  trust  accrues  on  the  ex- 
ecution of  the  conveyance,  though  the 
preceding  estate  is  not  terminated.  Rob- 
inson *.  Pierce,  118  Ala.  273.  S4  So.  984. 

A  testator  devised  land  to  .one  for  life, 
with  power  to  sell  for  reinvestment,  the 
proceeds  to  be  held  as  the  original  prop- 
erty, and  also  gave  the  life  tenant  power 
of  disposal  by  will;  a  remainder  over 
being  limited  in  case  of  nondisposal. 
The  life  tenant  made  a  sale,  not  in  ac- 
pordance  with  the  power  given  by  the 
will,  by  which  she  attempted  to  convey 
the  fee  in  derogation  of  the  trust  limited 
upon  the  proceeds.  Held,  that  although, 
under  Code  1907,  S  3406,  the  life  tenant 


could  have  disposed  of  h< 
out  violating  the  trust  or 
remainder,  yet,  as  Code 
would  protect  the  rights 
purchaser,  the  remainderm 
ing  the  life  of  the  life  t< 
an  action  to  restrict  the  e; 
even  though  the  life  tenai 
their  remainder  by  devis 
Woolsey,   174   Ala.   289(  56 

Trover^— If  one  who  has 
a  personal  chattel  exchangi 
person  as  his  absolute  pr< 
has  the  interest  in  remai 
maintain  trover  for  the 
to  support  the  action  of  i 
must,  at  the  time  of  tl 
have  had  a  property  in  t 
the  actual  possession,  or  t 
immediate  possession.  Na 
ins'  Adm'rs,   11  Ala.   859. 

Stttt  in  Equity  to  Prat 
Personalty. — The  possess io 
doer  of  property  bequea 
with  a  remainder  over,  ac< 
the  claim  of  the  entire  t 
the  remaindermen  to  appi; 
equity  to  have  their  ultim 
the  property  protected.  R 
18  Ala.  771. 

Where  one,  claiming  to 
istrator,  has  wrongfully  . 
lute  property  in  slaves.  1 
life,  with  remainder  over, 
men,  after  the  terminatio 
estate,  may  charge  him  w 
and  may,  therefore,  propi 
a  defendant  to  an  origina! 
ing  the  life  of  the  tenant, 


:    thei: 


ultin 


inte 


supplement,  filed  after  the 
to  recover  the  slaves,  or 
money  for  which  they  sc 
Green.  18  Ala.  771. 

Action  for  Injury  by  B 
— A  remainderman  may  n 
tion  against  a  stranger  (o 
the  estate  in  remainder  fa 
sale  of  the  absolute  inter 
life  of  the  owner  of  the 
tate.    Arthur  v.  Gayle,  38 

Requisites  of  Bill  for 
enable  the  remainderman 
curity  of  him  who  has  t 
terest  in  a  chattel,  it  is 
he    should   show   that    tbe 
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danger  of  waste  or  deterioration,  or  that 
it  .will,  be  removed  from  the  country, 
and  his  ability  to  obtain  the  possession, 
when  the  first  estate  determines,  thereby 
rendered  uncertain.  Nance  v.  Coxe,  16 
Ala.  125. 

A  bill  by  remaindermen  for  security, 
which  alleges  that  the  property  may  be 
scattered,  or  that  the  defendant  may  re- 
move it  from  the  state,  and  the  com- 
plainants have  no  security  for  its  de- 
livery, when  their  right  to  possession 
accrues,  is  insufficient  to  authorize  the 
interposition  of  a  Court  of  Equity. 
^an.ce  v,  Coxe,  16  Ala.  125. 

§  8  <3)  Limitations  and  Laches. 

.  A  trustee,  having  accepted  a  trust 
hy  acting  thereunder,  subsequently  dis- 
claimed it.  A  loss  occurred  two  years 
thereafter,  through  failure  to  collect  a 
decree  rendered  in  favor  of  the  trustee. 
The  trustee  lived  five  years  after  the  loss 
occurred,  and  a  bill  was  filed  for  the 
appointment  of  another  trustee,  and  the 
recovery  of  the  trust  funds,  within  two 
y£ars  after  his  death.  Held,  that  the 
rights  of  the  remaindermen  were  not 
affected  by  the  statute  of  limitations. 
Kennedy  v.  Winn,  80  Ala.  165.^^'   ■^*^* 

When  Statute  Begins  to  Run.— The 
statute  of  limitations  can  not  begin  to 
riin  against  a  remainderman  until  the 
death  of  the  life  tenant.  Bolen  v,  Ho- 
ven,  39  So.  379,  143  Ala.  652;  Findley  v. 
Hill,  133  Ala.  229,  32  So.  497,  cited  in 
riotes  in  21  L.  R.  A.,  N.  S.,  1061,  1094, 
1160;  Pendley  v.  Madison,  83  Ala.  484, 
3  So.  618,  620;  Scott  V.  Coulson,  156  Ala. 
450,  47   So.   60. 

Where  beneficiaries  under  a  will  had 
a  vested  remainder  or  a  contingent  re- 
mainder operating  by  way  of  an  execu- 
tory devise,  after  the  death  of  a  life 
tenant,  limitations  did  not  begin  to  run 
as  against  the  beneficiaries  until  the 
death  of  the  life  tenant.  Blakeney  v. 
Dubose,  52   So.  746,   167   Ala.   627. 

LancL  was  conveyed  to  a  trustee  for 
the  use  of  a  mother  for  life,  and  after 
her  death  to  be  held  for  use  of  her 
three  children,  (naming  them),  during 
their  lives,  then  to  vest  absolutely  in 
their  children.     The  children  of  one  of 


the  second  life  tenants,  on  the  latter's 
death,  and  after  the  death  of  both  the 
trustee  and  the  first  life  tenant,  brought 
ejectment  against  defendant  railroad 
company  for  a  portion  of  the  land  so 
held  in  trust,  to  which  defendant  claimed 
title  by  prescription.  Held,  that  defend- 
ant must  show  that  when  the  trust  was 
created  the  estate  in  remainder  was  con- 
tingent for  the  want  of  children  of  the 
second  life  tenants  in  whom  to  vest, 
and  so  remained  until  defendant's  title 
ripened  as  against  the  remaindermen 
through  the  trustee,  as,  if  the  estate  in 
remainder  was  vested  by  the  existence 
of  remaindermen,  possession  of  defend- 
ant could  not  be  adverse  to  them  during 
the  life  estates.  Gindrat  v.  Western 
Railway,  <96  Ala.  162,  11  So.  372y  cited  in 
notes  in  33  L.  R.  A.  68S,  24  L.  R.  A.,  N. 
S.,  1056. 

Bar  by  Laches. — Where  a  remainder- 
man failed  to  proceed  to  set  aside  con* 
veyances  of  land  in  violation  of  a  trust, 
divesting  his  interest  therein,  for  40 
years  after  the  conveyances  were  made, 
he  is  precluded  by  such  laches  from 
subsequently  maintaining  an  action  there* 
for.  Robinson  v.  Pierce,  24  So.  984,  118 
Ala.  273. 

Statute  of  Limitations  as  Applicable 
to  Infant  Remainderman. — ^The  statute  of 
limitations  is  no  defense  to  a  bill  filed  by 
a  remainderman,  against  the  grantor  in 
a  voluntary  conveyance,  seeking  a  re- 
covery of  the  slaves  conveyed  together 
with  an  account  of  their  hire  and  profits, 
when  it  appears  that  the  grantor  set  up 
no  adverse  possession  during  the  life  of 
the  first  taker,  that  the  remainderman 
was  an  infant  when  his  right  accrued, 
and  that  the  bill  was  filed  within  three 
years  (Code,  §  2486)  after  he  had  at- 
tained his  majority.  Greenwood  v.  Cole- 
man, 34  Ala.  150. 

§  8  (4)  Proceedings  and  Judgment. 

In  ejectment  by  remaindermen  against 
one  claiming  under  the  life  tenant, 
brought  within  a  year  after  the  death  of 
the  life  tenant,  the  jury  can  not  assess 
damages  beyond  the  date  of  the  death 
of  the  life  tenant.  Scott  v.  Coulson,  156 
Ala.  450,  47  So.  60. 


See  the  littei  APPEAL  AND  ERROR:  CERTIORARI;  COURT£ 
LAW;  HABEAS  CORPUS;  JUSTICES  OF  THE  PEACE;  RE 
CAUSES;    VENUE. 

Remedial   Statutes. 

See  the  titles  ACTION;    STATUTES. 


RenmBe*. 

As  to  remedies  out  of  court,  see  the  titles  ACCORD  AND  SA1 
ARBITRATION  AND  .A.WARD;  COMPOSITIONS  WITH  CRED 
PROMISE  AND  SETTLEMENT;  CONTRACTS;  NUISANCE 
SALES;  VENDOR  AND  PURCHASER.  As  to  remedies  by  actio 
Iween  parties  in  particular  relations,  by  or  against  particular  clashes 
relating  to  particular  property  or  estates,  and  as  to  particular  causes 
action,  see  the  appropriate  specific  titles  throughout  this  work.  Asio| 
of  action,  see  the  lilies  ACCOUNT,  ACTION  OF;  ACTIONS  0> 
ASSUMPSIT,  ACTION  OF;  COVENANT,  ACTION  OF;  DEBT, 
DETINUE;  EJECTMENT;  ENTRY.  WRIT  OF;  FORCIBLE  i 
DETAINER;  QUIETING  TITLE;  REAL  ACTION;  REPLEVIN 
TROVER  AND  CONVERSION.  As  to  particular  forms  of  relief, 
ACCOUNT;  CANCELLATION  OF  INSTRUMENTS;  CREDII 
DISCOVERY;  DIVORCE;  INJUNCTION;  INTERPLEADER; 
MARSHALLING  ASSETS  AND  SECURITIES;  PARDON;  PI 
QUO  WARRANTO;  REFORM.\TION  OF  INSTRUMENTS;  SP 
FORMANCE;  SUBROGATION.  And  see  the  various  appropriate 
'hroughout  this  work.  .\s  to  the  nature  and  form  of  remedies  in  ; 
ceedings,  see  the  appropriate  specific  titles  throughout  this  work.  A 
proccediags,  sec  the  ritles  APPEAL  AND  ERROR;  CERTIORAI 
EXCEPTIONS,  BILL  OF;  HABEAS  CORPUS;  JUDGMENT;  J 
THE  PEACE;    NEW  TRIAL. 


Remedy  at   Law. 

See  the  titles  EQUITY;   INJUNCTION. 

Remission  of  Cost. 

See  the  title  COSTS. 

Remission   of   Fines. 

See  the  titles  CONTEMPT;  FINES, 

Remission   of   Forfeiture. 

Sec   the   titles   SALES;   TAXATION. 

Remission    of    Demand. 

See  the  titles  COURTS;  JUSTICES  OF  THE  PZACK 


Remission  of  Penalties. 

Sec  the  titles  •PENALTIES;  TAXATION. 

Remission  of  Recovery. 

Sec  the  titles  APPEAL  AND  ERROR;  COSTS;  DAMAGES;  JUDGMENT. 

Remittance. 

Sec  the  titles  ACCORD  AND  SATISFACTION;   PAYMENT. 

Remittitur. 

As  to  remittitur  of  cause,  see  the  titles  APPEAL  AND  ERROR;  COSTS; 
CRIMINAL  LAW.  As  to  remission  of  damages,  see  the  titles  APPEAL  AND 
ERR;0R;  new  TRIAL. 

Remote   Consequences. 

See  the  title  NEGLIGENCE  and  cross  references  under  PROXIMATE  CAUSE. 


Remote   Damages. 

See  the  tilles  CARRIERS;  COLLISION;    DAMAGES;    NEGLIGENCE;  RAIL- 
ROADS; SREET  RAILROADS. 


Remote  Evidence. 

See  the  titles  CRIMINAL  LAW;  EVIDENCE. 

Removal. 

See  the  titles  DOMICILE;  FENCES;  FIXTURES;  IMPROVEMENTS;  LAND- 
LORD  AND  TENANT.  As  to  removkl  of  timber,  see  the  titles  PUBLIC  LANDS; 
TRESPASS. 

Removal  of  Officers. 

See  the  appropriate  specific  titles,  such  as  JUDGES;  JUSTICES  OF  THE  PEACE; 

OFFICERS;  SHERIFFS  AND  CONSTABLES. 
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REMOVAL  OF  CAUSES. 

I.  Power  to  Remove  and  Bie:bt  of  Rem'oval  in  Oeneral. 

§  1.  Court  to  Which  Cause  May  Be  Removed. 
n.  Origin,  Nature,  aqd  Subject  of  Oontroveny. 

§  2.  Cases  Arising  under  Constitution  of  United  States. 
m.  Citizenship  or  Alienage  of  Parties. 

(A)  Diverse  Citizenship  or  Ahenage  in  General. 

§  3,  Diversity  of  Citizenship  of  Coplaintiffs  and  Co< 
§  4.  Time  of  Existence  of  Ground  of  Removal. 

(B)  Separable  Controversies, 

§  5.  Single  or  Separable  Nature  of  Controversy. 
§  6.  Joint  or  Joint  and  Several  Causes  of  Action. 
§  7,  Allegations  in  Pleadings, 
IV.  Prejudice,  Local  Influence,  or  Denial  of  Civil  Bights. 
§  8.  Citizenship  of  Parties. 
§  9.  Denial  of  Civil  Rights. 
V.  Amount  or  Valne  in  Controversy. 

§  10.  Amount  or  Value  Claimed  or  Involved. 
TI.  Proceedings  to  Procure  and  Effect  of  SemovaL 
§  11.  Time  for  Taking  Proceedings. 

§  12.  In  General. 

§  13.  On  Ground  of  Prejudice  or  Local  Influence, 

§  14.  Petition  in  State  Court. 
§  15.  Bond. 

§  16.  Fihng  Petition  and  Bond  in  State  Court,  and  Proceo 
§  17,  Order  for  Removal. 

§  18.  Defects  in  Proceedings,  Objections,  Amendments,  : 
§  19.  Transfer  of  Jurisdiction  and  Effect  of  Removal  ir 
Vn.  Bemand  or  Dismissal  of  Cause. 

§  20.  Jurisdiction  of  and  Proceedings  in  State  Court   aft 
Dismissal. 

Cross  References. 
See  the  title  COURTS. 
As  to  change  of  venue  see  the  titles  CRIMINAL  LAW;  VENUE. 

].      POWER      TO      REMOVE      AND    circuit   court    [of   the    Uni 

be  held  in  the  district  wli 

pending,"   does    not    autho 

5  1.  Court  to  Which  Cause  May  Be  Re-    '"  "*  ""^*'   """   '"'"   '*' 

moved.  *""    ^°"^'-    f^r"^    '^' 

cises  some  of  the    power 

The    12th    section   of  the   judiciary   act    court;   consequently,    whet 

of    1789,    which    makes    provision    for    the  |  tion   asks    the     removal    o 

transfer  of  a  cause,  from  the  State  court    "the   next    circuit    court 

in    which    it    originated,    into    "the    next  i  States  to  be  held  for  the 
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said  .suit  is  pending,  to-wit,  the  middle 
district  of  the  State  of  Alabama/'  and  is 
accompanied  by  an  offer  of  good  secur- 
ity for  the  defendant's  personal  appear- 
ance "in  the  circuit  court  of  the  United 
States  to  be  held  for  the  middle  district 
of  the  State  of  Alabama/'  the  applica- 
tion is  properly  refused.  (Byrd,  J.,  dis- 
senting, held  the  application  sufficient.) 
Ex  parte  Groom,  40  Ala.  731. 

II.  ORIGIN,    NATURE,    AND     SUB- 

JECT  OF  CONTROVERSY. 

$  a.  Cases  Arising  under  Constitution  of 
.United  States. 

Fact  of  Being  Negro  as  Qroond  lor 
Remoyal. — ^There  is  nothing  in  Rev.  St. 
U.  S.  §  -641,  to  authorize  the  removal  of 
one's  cause  to  the  United  States  circuit 
court  because  he  is  a  negro,  in  the  ab- 
sence of  any  hostile  legislation,  regula- 
tion, or  custom  of  the  state  interfering 
witb  his  full  rights  in  the  state  court. 
Thomas  v.  State,  58  Ala.  365,  cited  in 
note  in  53  L.  R.  A.  573. 

III.  CITIZENSHIP     OR    ALIENAGE 

OF   PARTIES. 

(A)      DIVERSE     CITIZENSHIP     OR 
ALIENAGE  IN  GENERAL. 

§  8.  Diversity  of  Citizenship  of  Coplain- 
tifiFs  and  Codefendants. 

Statutory  Provisions.  —  Under  the 
twelfth  section  of  the  judiciary  act  of 
;L789,  as  also  under  the  act  of  Congress 
of  1867,  a  suit  could  not  be  removed 
from  the  State  to  the  Federal  court  un- 
less all  the  parties  on  one  side  are  resi- 
dents, and  all  on  the  other  side,  non-res- 
idents of  the  State  in  whose  court  the 
suit  is  brought.  Ex  parte  Grimball,  61 
Ala.  598. 

Whether  the  act  of  Congress  of  July 
27th,  1866,  as  to  the  removal  of  suits 
from  State  to  Federal  courts,  is  re- 
pealed by  the  later  act  of  March  3d, 
187«  [U.  S.  Comp.  St.  1901,  p.  607],  is 
not  decided;  but  the  court  treats  the 
present  application  as  though  both  stat- 
Qtes  were  in  force.  Ex  parte  Grimball, 
61  Ala.  59a 

Only  One  of  Parties  on  One  Side  a 
Non-Residentj — M.  died  leaving  lands 
and  personalty  here,  managed  by  C. 
trustee,  tinder  the  will,  with  authority  to 


pay  over  the  net  income  of  the  share  ol 
testator's  daughter  to  her,  or  to  her 
husband  if  she'  married.  She  married 
G.,  who  resides  in  New  York,  and  died 
domiciled  there,  intestate  and  childless. 
The  trust  property  was  claimed  by  Mrs. 
G.'s  brothers  and  sisters  under  the  will; 
also  by  R.  as  Mrs.  G.'s  administrator, 
who  claimed  adversely  to  them;  G. 
claimed  the  property  under  the  laws  of 
New  York.  C,  the  trustee  who  resided 
in  Alabama,  filed  his  bill  in  the  State 
court  against  G.,  R.  Mrs.  G.'s  adminis- 
trator, and  her  brothers  and  sisters, 
and  others  for  a  settlement  of  the  trust, 
and  for  instructions  how  to  dispose  of 
the  trust  estate.  G.  was  the  only  non- 
resident, and  he  made  application  to 
have  the  cause  removed  to  the  Federal 
cottrt — ^held:  1.  There  is  no  act  of  Con- 
gress which  authorizes  the  removal.  8. 
G.  can  obtain  his  distributive  share  of 
the  wife's  personalty,  only  through  R., 
the  administrator,  who  is  an  indispensa- 
ble, party,  and  the  controversy  of  G.  is 
not  only  with  him,  but  also  with  G.'s 
other  co-defendants,  who  claim  adversely 
both  to  G.  and  the  administrator,  all  of 
whom  are  residents  of  Alabama  except 
G.;  hence  the  case  is  not  "a  contro- 
versy which  is  wholly  between  citizens 
of  different  States,  and  can  be  fully 
determined  between  them,"  and  can  not 
be  removed  under  the  act  of  Congress 
of  1875,  upon  the  petition  of  one  of  sev- 
eral defendants;  and  not  being  a  suit  to 
restrain  or  enjoin  G.,  and  ^his  contro- 
versy being  really  with  G.'s  co-defend- 
ants mainly,  which  can  not  be  disposed 
of  without  their  presence,  the  .cause  is 
not  removable  under  the  act  of  Con- 
gress of  1866.  Ex  parte  Grimball,  61 
Ala.  598. 

§  4.'  Time    of    Existence    of    Ground  o£ 
Removal. 

The  question  of  jurisdiction,  when  de- 
pendent on  the  residence  or  citizenship 
of  the  parties  to  a  suit,  is  to  be  deter- 
mined by  their  status  at  the  time  the 
suit  is  instituted,  and  is  not  affected  by 
any  subsequent  change  of  domicile; 
hence,  if  both  parties  are  resident  citi- 
zens of  the  same  State  at  the  time  the 
action  is  brought,  neither  can  acquire 
the  right  to  remove  the  cause  to  a  Fed- 
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er&l  court  by  changing  his  own  domicile. 
Ex  parte  Jonei,  66  AU.  EOS. 

(B)    SEPARABLE  CONTROVERSIES. 
f  S.  Singla  or  Separable  Nature  of  Con. 


iim^iiK' 


To  authorize  the  removal  of  a  pend- 
ing suit  from  the  State  court,  in  which 
It  originated,  into  the  Federal  court  of 
the  district,  under  the  proviaions  of  the 
act  of  congress  approved  July  £7,  1866, 
(Acts  of  3Mh  Congress,  p.  306),  it  must 
be  shown  that  the  suit  "is  one  in  which 
there  can  be  a  final  determination  of  the 
controversy,  so  far  as  it  concerns"  the 
defendant  applying  for  the  removal, 
"without  the  presence  of  the  other  de- 
fendants as  parties  in  the  cause"  for  a 
conspiracy,  there  can  be  no  removal, 
(Byrd,  J.,  dissenting.)  Ex  parte  An- 
drews, 40  Ala.  639,  cited  in  note  in  S  L. 
R.  A.,  N.  S.,  B2. 

9  S.  Joint  or  Joint  and  Several  Catuea  of 
Action. 

Action  of  ToH  for  Conspiracy. — The 
act  of  congress  of  July  27,  l»6«,  provid- 
ing for  the  removal  of  suits  from  state 
courts  to  United  States  courts,  does  not 
embrace  an  action  of  tort  for  a  conspi- 
racy against  three  defendants,  one  of 
whom  is  a  citizen  of  the  state  in  which 
the  action  is  brought,  and  the  others  cit- 
izens of  another  state.  Ex  parte  An- 
drews, 40  Ala.  639,  cited  in  note  in  5  L. 
R.  A.,  N.  S.,  W. 
§  7.  Allegctiona  in  Pleadings. 

Whether  an  action  against  nonresident 
and  resident  defendants  is  separable,  so 
as  to  warrant  a  removal  to  the  federal 
court,  must  be  determined  from  the  rec- 
ord in  the  state  court  when  the  petition 
for  removal  is  filed,  independently  of 
the  allegations  in  the  petition  for  re- 
moval or  in  the  affidavit  of  the  peti- 
tioner, unless  the  petitioner  both  alleges 
and  proves  thai  defendants  were  wrong- 
fully joined  to  prevent  a  removal  to  the 
federal  court,  and  in  determining  the 
question  the  averments  of  the  complaint 
are  to  i>e  taken  as  confessed.  Southern 
R.  Co.  V.  Arnold,  SO  So.  293,  162  Ala. 
S70. 

Complaint  Held  Net  to  Show  That 
Joint  Act  Impossible. — Where  a  com- 
plaint   in   a   neBligence   action   against   a 


nonresident  railroad  compa 
dent  defendants  alleged  th 
negligently  caused  a  car 
plaintiff  to  be  or  remain  ii 
where  it  caused  the  injury, 
be  said  as  a  matter  of  law  i 
the  pleading  that  it  was  i 
all  the  defendants  to  hav 
in  the  single  act  charged  id 


tuted  I 


1   lai 


of  all,  carrying  with  it  a  j 
eral  liability,  so  as  to  warn 
of  the  case  against  the  ra 
federal  court  Southern  B 
nold,  162  Ala.  5T0,  50  So.  » 
IV.  PREJUDICE,  LOCj 
ENCB,  OR  DENIAL  C 
RIGHTS. 
§  B.  Citlscnahip  of  Parties. 

A  suit  is  not  removable  f 
courts  to  the  United  Sut 
the  application  of  a  party  i 
of  congress  of  March  Z,  ISi 
party  so  applying  consists 
nonresidents  of  the    state 

is  brought.     Ex  parte 
Ala.  63S. 
9  9.  Denial  of  CItU  Rigbts. 

Section  641  of  the  Revise 
the  United  States  [U.  S.  C( 

SO]    providing   for    the 
the  Federal  courts  of  civil  : 

il  prosecutions  com  men  c< 

irt  against  any  person  w 
can  not  enforce  thei«in 
cured  to  him  by  any  law 
the  equal  civil  rights  of  ci 
United  States,  etc.,  was  i 
to  aSord  protection  against 
ment  of  the  equal  rights  < 
the  United  States  by  .Stati 
by  that  action  alone;  and  d 
other  obstructions  of  r 
personal  or  class  prejudice 
feeling  and  the  like."  Ea 
71  Ala.  303,  cited  in  notes  ii 

573,  576. 

The  existence  of  prejndi 
colored  person  on  account  i 
county  where  he  was  i 
ground  for  removal  of  the  a 
eral  court,  under  Rev.  St. 
providing  that  a  criminal 
commenced  in  a  state  con 
person  who  is  denied  or  ca: 
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in  the  state  tribunals  any  law  providing 
for  the  e(}ual  rights  of  citizens  of  the 
United  States  may  be  removed  to  the 
federal  courts.  £x  parte  State,  71  Ala. 
363,  cited  in  notes  in  53  L.  R.  A.  673,  570. 

V.  AMOUNT    ok   VALUE   IN    CON- 

TROVERSY. 

§  10.  Amount  or  Value  Claimad  or  In- 
volved. 

A  complaint  in  an  action  for  negli- 
gent death  contained  several  counts, 
each  demanding  damages  in  the  sum  of 
$1,990.  Only  damages  resulting  from 
the  death  were  sought  to  be  recovered. 
Held,  that  the  cause  was  not  removable 
to  the  federal  court,  for  the  sum  sought 
to  be  recovered  was  not  within  its  ju- 
risdiction. Nashville,  C.  &  St.  L.  Ry.  v. 
Hill,  40  So.  612,  146  Ala.  240. 

VI.  PROCEEDINGS    TO    PROCURE 
AND  EFFECT  OF  REMOVAL. 

§  11.  Time  tor  Taking  Proceedings. 

See  also  post,  "Order  for  Removal," 
§  17. 

§  la. In  General. 

An  affidavit  and  bond,  for  the  removal 
of  a*  cause  from  a  State  court  into  the 
United  States  court,  is  filed  in  time,  al- 
though the  case  has  been  twice  contin- 
ued by  the  consent  of  the  party  seeking 
to  remove  it.  Elliott  v.  Stocks  &  Bro., 
67  Ala.  290. 

§   IS.  On  Ground  of  Prejudice  or 

Local  Influence. 

Before  or  at  Time  at  Which  Cause 
Triable. — Under  the  act  of  Congress  ap- 
proved March  3d,  1875,  (18  U.  S.  Stat. 
470,  §  3  [U.  S.  Comp.  St.  1901,  p.  510]), 
a  petition  for  the  removal  of  a  cause 
into  the  Federal  court,  on  account  of  lo- 
cal prejudice,  must  be  filed  in  the  State 
court  "before  or  at  the  term  %t  which 
said  cause  could  be  first  tried,"  and 
comes  too  late  after  several  continu- 
ances, no  excuse  being  shown  for  the 
delay.     Ex  parte  Jones,  66  Ala.  202. 

§  14.  Petition  in  State  Court. 

Showing  Diverse  Citisenship. — A  pe- 
tition and  affidavit,  filed  under  the  act  of 
congress  of  March,  1867,  to  remove  a 
cause  from  the  courts  of  this  State  into 


the  United  States  courts,  which  shows 
that  the  petitioner  is  a  resident  of  an- 
other State,  but  fails  to  show  that  the 
opposing  party  is  a  citizen  of .  Alabama, 
is  fatally  defective,  and  it  is  not  error 
to  refuse  a  motion  for  removal.  Elliott 
V,  Stocks  &  Bro.,  07  Ala.  290. 

Court    to    Which    Removal    Sought— 

The  judiciary  act  of  1799,  relating  to  the 
removal  of  causes  from  the  state  courts 
to  the  "next  circuit  court  to  be  held  in 
the  district  where  the  suit  is  pending," 
is  not  complied  with  by  an  application 
for  removal  to  the  circuit  court  of  the 
United  States,  to  be  held  "for  the  mid- 
dle district  of  the  state  of  Alabama."  Ex 
parte  Groom,  40  Ala.  731. 

§  IS.  Bond. 

Nature  of  Obligation.  —  A  removal 
bond  in  the  sum  of  $500  provided  that  if 
defendant  "shall  enter  in  said  circuit 
court  of  the  United  States  on  the  first 
day  of  the  next  term  thereof  a  copy  of 
the  record  in  said  suit,  and  shall  pay  all 
costs  that  may  be  awarded  by  said  cir- 
cuit court,  if  said  court  shall  hold  that 
said  suit  was  wrongfully  or  improperly 
removed  thereto,  then  this  obligation  to 
be  void,  otherwise  to  remain  in  full  force 
and  elBFect."  Defendant  failed  to  file  the 
record  at  such  first  term,  whereupon 
plaintiff  moved  to  remand,  which  was 
denied.  Held,  that  the  $500  was  a  pen- 
alty, and  not  liquidated  damages,  but 
that  plaintiff  was  entitled  to  recover  at 
least  nominal  damages  thereon  for  the 
failure  to  Hie.  Henry  v,  Louisville  &  N. 
R.  Co.,  91  Ala.  585.  8  So.  343. 

§  16.  Filing  Petition  and  Bond  in  State 
Court,  and  Proceedings  Thereon. 

Bffect. — A  state  court  is  not  bound  to 
surrender  its  jurisdiction  by  removal  un- 
der the  act  of  1875,  until  a  case  is  made 
which,  on  the  face  of  the  record,  shows 
that  the  petitioner  is  entitled  to  such 
a  removal.  The  mere  filing  of  a  peti- 
tion is  not  enough,  unless,  when  taken 
in  connection  with  the  rest  of  the  rec- 
ord, it  shows  on  its  face  that  the  peti- 
tioner has,  under  the  statute,  the  right 
to  take  the  suit  to  another  tribunal.  Ex 
parte  Grimball,  61  Ala.  598;  Ex  parte 
Mobile  &  O.  R.  Co.,  63  Ala.  349;  Ex 
parte  Jones,  66  Ala.  202. 


592 


Removal  of  Causes — Renewal 


EffKt  of  PiUnc  Petition  Showing 
Grounds  for  RemovaL — On  filing  of  a 
jJetition  for  removal  of  a  cause  from  a 
state  to  a  federal  court,  which  on  its 
face  shows  tiiat  the  cause  is  within  the 
statutes  of  the  United  States,  by  which 
alone  the  right  of  removal  is  governed, 
the  state  court  loses  jurisdiction  eo  in- 
Btanti,  without  the  neceswty  of  a  formal 
order  of  removal.  Stix  v.  Keith,  90  Ala. 
121,  7  So.  423. 
§  17.  Order  for  Removal. 

Time— After  Rcveraal  of  Judgment  b; 
Supreme  Court — An  order  of  removal 
which  has  been  improperly  denied  may 
be  made  after  reversal  of  a  judgment 
against  the  petitioner  by  the  supreme 
court  of  the  state.  Stix  v.  Keith,  90  Ala. 
121,  7  So..  423. 

§  IS.  Defects  in  Proceedings,  Objactiona, 
Amendments,  and  Waiver. 

Defending  Action  in  State  Conrta  as 
Effecting  Loss  of  Rlghts.~A  party  fail- 
ing to  obtain  a  removal  loses  none  of 
his  rights  by  defending  the  action  in  the 
state  courts  when  forced  into  a  trial.  Stix 
V.  Keith,  90  Aia.  121,  7  So.  483. 


§  19.  Transfer  of  Jarisdii 
feet  of  Removal  in  G< 
Determination  of  Isane 
filing  of  a  petition,  for  a 
cause  from  a  state  to  a  fei 
issue  oE  (act  arising  there< 
tried  in  the  federal  court,  o 
there  to  remand  the  causi 
court.  Stir  v.  Keith,  98  f 
423. 

VII.     RBHAND    OR    Dij 

CAUSE. 
§  10.  Jurisdiction  of  and  1 
State  Court  after    Res 


When  a  cau 
court  and  transferred  to  a 
has  been  struck  from  the 
latter  court,  and  remitted 
in  which  it  was  begun,  the 
court  will  not  interfere,  by 
other  original  writ,  to  rest! 
from  proceeding  with  the  < 
defendant  can  invoke  the  i 
of  the  supreme  court  o 
States  to  compel  a  transfe: 
Ex  parte  State  Ins.  Co.,  SC 


RraooT&I  of  Qoud. 

See  the  title  QUIETING  TITLE. 

RmcBtioii  of  Fugitives. 

See  the  title  EXTRADITION. 

Rendition  <rf  Judgment. 

See  the  titles  JUDGMENT;  JUSTICES  OF  THE  PEACE.  As  i 
judgment  on  appeal  and  as  to  rendition  after  remand,  see  the  title  A 
ERROR. 

Rendition  of  Verdict 

As  to  rendition  of  verdict  in  criminal  cases,  see  the  title    CRIMING 
to  rendition  of  verdict  in  civil  cases,  see  the  title  TRIAl 


Renewrai. 

As  to  renewal  of  agency,  notes,  bills  of  exchange,  i 
partnerships,  process,  and  other  obligations,  see  the  appropriate  sp4 
for  instance,  to  renewal  of  agency,  see  the  title  PRINCIPAL  AND 
to  renewal  of  contracts  after  rcaciision,  see  the  tiUe  CONTRACTS. 


Reiie¥ral  of  ContetL 

As  to  renewal  of  contest  as  affecting  a  plea  of  self-defense,  see  the  title  HOMICIDE. 


lUnL 

Sec  the  titles  LANDLORD  AND  TEJ^ANT;  USE  AND  OCCUPATION.  As  to 
exemptions,  see  the  title  EXEMPTIONS.  As  to  rents  as  community  property,  see 
the  title  HUSBAND  AND  WIFE.  As  to  rents  of  joint  property,  see  the  title 
JOINT  TENANCY.    As  to  rental  value  as  evidence,  see  the  title  EVIDENCE. 

Reopening  Case. 

See   the  titles    APPEAL    AND   ERROR;    CRIMINAL    LAW;     REFERENCE; 

TRIAL. 

Reorganization. 

Sec  the  titles  BANKS  AND  BANKING;  CORPORATIONS;  COUNTIES; 
COURTS;  INSURANCE;  MUNICIPAL  CORPORATIONS;  RAILROADS; 
STREET  RAILROADS;  SUBSCRIPTIONS. 

Repairs  of  Leased  Pkremises. 

See  the  titles  LANDLORD  AND  TENANT;  RAILROADS. 

Reparation  of  Defense. 

See  the  titles  CRIMINAL  LAW;  TORTS;  and  references  there  found. 

Repa]mient  of  Deposits. 

See  the  title  BANKS  AND  BANKING. 

Repa]mient   of  Fare. 

See  the  title  CARRIERS. 

Repeal  of  Charter. 

Sec  the  titles  BANKS  AND  BANKING;  CONSTITUTIONAL  LAW;   CORPO- 
RATIONS; MUNICIPAL  CORPORATIONS. 

Repeal  of  Statutes. 

See  the  titles  CONSTITUTIONAL  LAW;  STATUTES;  and  references  there 
given.  As  to  repeal  of  common  law  and  presumptions  relevant  thereto,  see  the  title 
COMMON  LAW. 

Repetition  of  Instructions. 

See  the  titles  CRIMINAL  LAW;  TRIAL. 
11  Ala   Dig— 38  593 


RepetitMm   of   Objections. 

At  to  repe'.ition  of  objections  to  evidence,  see  the  titles  CRIMINAL 

Repetition  of  Questions  or  Testimmy. 

See  the  title  WITNESSES. 


Replcaider. 

See  the  title  PLEADING. 


REPLEVIN. 

Cross  References. 

See  generally  the  titles  DETINUE;  TRESPASS;  TROVER  A 
PION. 

As  to  the  statqtory  action  for  the  recovery  of  personal  chattels,  sec 
INUE.  As  to  actions  founded  on  right  of  property,  see  the  ti 
As  to  actions  for  damages,  merely  for  injuring,  taking,  converting  o 
tonal  property,  see  the  titles  TRESPASS;  TROVER  AND  CONY, 


Nature     and    Scope 
action    of     repli 
Alabama;    its    place 
common     law     acti< 


of   Renmly.— The 


evin     IS    not 


the 


clain 


statutory 
right    of    property. 
Minor  277;    Cooper   i 
3S2;  Jones  v.  Anders< 


Replication. 

See  the  titlea  EQUITY;  PLEACHING.     Aa  to  replication  i 
see  the  title  CRIMINAL  LAW. 


Reply   in    Pleading. 

titles  CRIMINAL  LAW;  EQUITY;  PLEADI] 


Report. 

As  to  reports  by  particular  parties  such  as  assignees,  truateea,  com 
porate  officers,  grand  juries,  receivers,  etc.,  or  in  particular  cases  sue 
proceedings  of  insolvency,  of  judicial  sales,  on  reference,  etc.,  see 
specific  titles  throughout  this  work. 


Rapotttn. 

As  to  court  reporters,  see  the  title  COURTS. 


Rqiresentation. 

right  to  take  by  representation  see  the  title  DESCENT    AN 
TION. 


Rei^nesentatioiis. 

See  the  titles  BANKS  AND  BANKING;  CARRIERS;  CORPORATIONS; 
ESTOPPEL;  FALSE  PRETENSES;  FRAUD;  MASTER  AND  SERVANT- 
PARTNERSHIP. 

Representatives. 

See  the  appropriate  specific  titles  throughout  this  work,  such  as  BROKERS;  EX- 
ECUTORS AND  ADMINISTRATORS;  GUARDIAN  AND  -WARD;  PRINCI- 
PAL AND  AGENT;   RECEIVERS;  TRUSTS;  etc. 

Reprieve. 

See  the  titles  CONSTITUTIONAL  LAW;   PARDON. 


Repugnancy  in  Heading. 

See  the  titles  EQUITY;  INDICTMENT  AND  INFORMATION;  PLEADING. 

Reputation   as   Evidence. 

See  the  title  EVIDENCE.  As  to  reputation  as  evidence  of  particular  facts,  see 
thtf  titles  CRIMINAL  LAW;  EVIDENCE;  and  other  appropriate  specific  titles. 
As  to  evidence  as  to  the  character  or  reputation  of  particular  parties  in  proceedings, 
either  civil  or  criminal,  see  the  appropriate  specific  titles,  such  as  ADULTERY;  AS- 
SAULT AND  BATTERY;  DIVORCE;  HOMICIDE;  LIBEL  AND  SLANDER; 
SEDUCTION;  etc. 

Reputation  of  Witnesses. 

See  the  title  WITNESSES.     , 

Requests  for  Findings  by    Court  to  Jury  or  Referee. 

See  the  titles  REFERENCE;  TRIAL. 

Requests  for  Instructions. 

0  Sec  the  titles  APPEAL  AND  ERROR;  CRIMINAL  LAW;  TRIAL. 

Requests  for  Submission  of  Issues. 

See  the  title  TRIAL. 

Requisition. 

,     e  See  the  title  EXTRADITION. 

/ 

Res   Adjudicata. 

See  the  titles  APPEAL  AND  ERROR;  COURTS;  JUDGMENT. 
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Retciuion. 

See  the  titles  CANCELLATION  OF  INSTRUMENTS;  CONTR. 
resciisifm  of  particular  agreements,  assign  men  ti,  contracts,  deed: 
see  the  appropriate  specific  titles  throughout  this  work. 

Rescue. 

See  .the  titles  ESCAPE;  OBSTRUCTING  JUSTICE. 

Reservadons  in   Contracts,   Deeds,   etc 

See    the    title    CONTRACTS;    DEEDS;    LOGS   AND    LOGGING; 
MINERALS;  RAILROADS;    SALES;    VENDOR  AND  PUR( 

Reservation   of    Crops. 

See  the  title  CROPS. 

Reservation  of  Easements. 

See  the  title  EASEMENTS. 

Reservation  of   Grounds   of   Review. 

See'    the    titles  APPEAL    AND    ERROR;    CRIMINAL     LAW;     E 
BILL  OF. 

Reserved  Case. 

See  the  titles  APPEAL  AND  ERROR;  CRIMINAL  LA 

Res   Gestae. 

See  the  titles  CRIMINAL  LAW;  EVIDENCE. 

Residence. 

See  *he  titles  ABSENTEES;  ALIENS;  CITIZENS;  DOMICILE 
dence  as^afTecting  eligibility  to  office,  see  the  appropriate  specific  titl 
this  work.  As  affecting  eligibility  as  jurors,  see  the  titles  GRAND  ; 
As  affecting  qualification  of  voters,  see  the  title  ELECTIONS.  As  I 
determining  jurisdiction  of  courts,  see  the  titles  ABATEMENT  AN! 
COURTS;  DIVORCE;  JUSTICES  OF  THE  PEACE.  As  to  proc 
against  nonresidents,  see  the  titles  APPEAL  AND  ERROR; 
PROCESS. 

Reuduary   Clause. 

Sec  the  title  WILLS. 


Res   Inter   Alios   Acta. 

See  the  titles  CRIMINAL  LAW;  EVIDENCE. 


Ret  Ipsa  Loquitur. 

e  title  NEGLIGENCE,  and  the  appropriate  specific  titles  tliroiighout  this  work. 

Retittiiis   Officers. 

It  titles  ASSAULT  AND  BATTERY;  HOMICIDE;  OBSTRUCTING  JUS- 
TICE. 

Res   Judicata. 

See  the  title  JUDGMENT. 

Respite. 

See  the  titles  CRIMINAL  LAW;  PARDON. 

Respondeat  Ouster. 

See  the  title  PLEADING. 

Respondeat  Siqwiior. 

^e  the  titles  MASTER  AND  SERVANT;  PRINCIPAL  AND  AGENT. 

Respondentia. 

See  the  title  SHIPPING. 

Respondents. 

:e  the  titles 'APPEAL  AND  ERROR;  COSTS;  EQUITY;  PARTIES. 

Responsiveness  in  Pleading. 

See 'the  titles  EQUITY;  PLEADING. 

Resp<Hi8iv«iew  of  Findings,   Judgments  or  Venfict. 

See  the  titles  CRIMINAL  LAW;  JUDGMENT;  TRIAL. 

Restoration. 

he  titles  ALTERATION  OF  INSTRUMENTS;  CANCELLATION  OK 
LMENTS;  EJECTMENT;  LOST  INSTRUMENTS;  and  other  appropriate 
titles.  As  to  restoration  on  reversal  or  modification  of  judgments  or  de- 
;e  the  titles  APPEAL  AND  ERROR;  JUSTICES  OF  THE  PEACE. 

Restraining   Order. 

See  the  title  INJUNCTION. 


Restnint 

See  the  titles  FALSE  IMPRISONMENT;  HABEAS  CORPUS;  IN! 
SONS;  PRISONS.  As  to  restraint  on  alienation,  see  the  titles  DEEE 
TUITIES;  WILLS.  As  to  restraint  61  competition,  see  the  title 
MONOPOLIES.  As  to  restraint  of  marriage,  see  the  titles  CC 
DEEDS;  WILLS.  As  to  restraint  of  trade,  see  the  Htles  CARRI 
MERGE;    CONSPIRACY;    CONSTITUTIONAL   LAW;    MONOPOl 

Rettrictioiu   in   Owitracto,    Deed*,    Notes,    Leases, 

Sec  the  appropriate  specific  titles,  such  as  BILLS  AND  NOTES;    C( 
DEEDS;    LANDLORD  AND  TENANT;    WILLS;    etc. 

Restrictkms   on  Evidence. 

See  the  titles  CRIMINAL  LAW;  TRIAL. 

Restrictive  Covcaiants. 

See  the  title  COVENANTS. 


Restrictive   IndonemenL 

See  the  title  BILLS  AND  NOTES. 

Resuhins   Trusts. 

See  the  title  TRUSTS. 

Relailers. 

See  the  title  LICENSES.     See  also,  the  title  INTOXICATING   I 

RetaxatitHi. 

See  the  titles  COSTS;  TAXATION. 


RetnMtkm. 

See  the  title  LIBEL  AND  SLANDER.    As  to  retraction  of  plea  of  f 
title  CRIMINAL  LAW. 


Retnzit* 

See  (he  tide  DISMISSAL  AND  NONSUIT;  JUDGUEN1 

« 

RetfettL 

See  the  tide  HOMICIDE. 
Retroactive  and  Retrospective  Laws. 

See  the  title  CONSTITUTIONAL  LAW.  ud  references  then 


Return  of  Process,  Writs,  etc 

titles  APPEAL  AND  ERROR;  ATTACHMENT;  EXECUTION;  PROC- 
ESS. 


ReTemL 

titles    APPEAL    AND    ERROR;    CERTIORARI;    COSTS;    CRIMINAL 
LAW.  As  to  opinion  of  courts,  see  the  title  COURTS. 


REVERSIONS. 

\  1.  Actions  by  or  against  Reversioners. 
§  1  (1)  In  General. 
§  1   (2)  Limitations  and  Laches. 

Cross  References. 
le  titlei  DEEDS;  LANDLORD  AND  TENANT. 


dona  hf  or  against  Reversioners. 
In  GeneraL 

;  of  the  entire  interest  in  a  per- 
lattel,    in    which    there    is    a    re- 

wh ether  by  the  tenant  of  'the 
r  estate  or  by  a  stranger,  is  an 
)  the  reversion,  for  which  the  re- 
r  may  maintain  a  special  action 
ase;  and,  although  he  afterwards 
the    possession,    before    the    ter- 

of  the  particular  estate,  or  him- 
jmes  the  purchaser  at  the  sale, 
>f  these  facte  is,  of  itself,  a  bar 
iction.     Williams  v.   Brassell,  51 

Limitations  and  Lachea. 
by  heirs  entitled  to  the  reversion 
eath  of  a  life  tenant  in  suing  for 
irery  of  the  property  during  the 


lifetime  of  the  tenant  conveying  the  fee 
held  not  laches  barring  an  action  after 
the  death  of  the  life  tenant  Winters  v. 
Powell,   ISO  Ala,  4SS,  61   So.  Sfl. 

A  conveyance  by  a  tenant  for  life  pur- 
porting to  convey  the  fee  is  effective  only 
to  pass  the  estate  of  the  life  tenant,  and, 
the  taking  of  possession  by  the  grantee 
and  the  recording  of  the  deed  do  not  re- 
ouire  action  by  the  reversioners  during 
the  lifetime  of  the  tenant  to  protect  their 
rights.  Winters  V.  Powell,  180  Ala.  421, 
01  So.  90. 

The  recording  of  a  deed  by  a  life  ten- 
ant purporting  to  convey  the  fee  does 
not  carry  notice  to  the  reversioners  of 
any  chaftge  in  the  nature  of  the  right  un~ 
der  which  the  grantee  claims.  Winters 
V.  Powell,  IBO  Ala.  42S,  SI  So.  M. 


ReriveL 

e  titles  ABATEMENT  AND  REVIVAL;  APPEAL  AND  ERROR;  JUS- 
:>F  THE  PEACE;  SCIRE  FACIAS,  an^  references  there  found.  As  to  re- 
iudgment,  see  the  title  JUDGMENT,  and  references  there  found.  As  to  re- 
mits in  equity,  see  the  title  EQUITY.    As  to  revival  of  wills,  see  the  title 


Revocation. 

;  titles  CANCELLATION  OK  INSTRUMENTS;  CONTRACTS;  CORPO- 
rS;  DEEDS;  GIFTS;  MORTGAGES;  PARDON;  POWERS;  PRINCI- 
D  AGENT;  WILLS;  and  other  appropriate  specific  titles. 


REWARDS. 

§  1.  Offer. 

§  2.  By  Private  Persons. 

§  3.  By  Public  Authorities. 

§  4.  Performance  of  Service  and  Conditions. 

§  5.  Sufficiency. 

§  6.  Actions. 


9  1.  Offer. 

8  2.  By  Private  Persons. 

Consideration. — Doing  that  for  wliich  a 
reward  is  offered,  with  knowledge  of  the 
offer,  is  a  consideration  (or  the  promise 
to  reward.  Morrcll  s:  Quarles.  35  Ala. 
5*4,  cited  in  note  in  11  L.  R.  A.,  N.  S., 
IITI. 

A  railroad  company  can,  for  the  pro- 
tection of  itj  property,  issue  a  printed 
circular  offering  a  general  standing  re- 
ward "for  the  arrest,  with  proof  to  con- 
vict, of  any  person  for  the  malicious  ob- 
structing of"  its  tracks,  and  such  offer  is 
binding  on  the  company.  Central  R.  & 
Banking  Co.  v.  Cheatham.  83  Ala.  292.  4 
So.    838. 

Such  an  offer  applies  to  the  arrest  of 
those  who  commit  the  offense  either  be- 
fore or  after  the  date  of  the  circular. 
Central  R.  &  Ranking  Co.  v.  Cheatham. 
85    .Ala.   292.   4    So.    838, 

Circulars  Issued  under  Control  of  Su- 
perintendent of  Railroad  Company.^The 

fact  that  circulars  offering  a  reward  in 
the  name  of  a  railroad  company  for  th« 
coni'ietion  of  persons  obstructing  iis 
tracks  were  posted  at  various  public 
places  on  the  line  of  the  railroad,  by  di- 
rection of  an  employee  of  the  company 
under  the  control  of  the  superintendent. 
and  that  they  remained  posted  for  about 
three  months,  and  until  after  the  arrest 
of  some  persons  for  obstructing  the 
track,  tend  to  show  that  the  officers  or 
agents  of  the  company  knew  of  the  offer. 
Central  R.  &  Banking  Co.  v.  Cheatham, 
8S  Ala.  293.  4  So.  828. 

Such  a  circular,  when  headed  with  the 
names  of  two  railroad  companies  and 
signed  by  their  superintendent,  is  the 
contract  of  (he  companies,  and  not  of  ihc 
superintendent  personally.  Central  R.  & 
Banking  Co.  v.  Cheatham.  85  Ala.  as2,  4 

So.    828. 


itendet 


A  railroad  superi 
company  by  issuing  su« 
though  no  authority  to  d 
t;ranted  him  by  the  boart 
such  an  act  being  within  tl 
general  duties.  Central  : 
Co.  V.   Cheatham.   S5  .Ma. 

g  3. By  PubUc  Antho 

Offer  of   Reward  for   "1 
sons"  by  Governor, — Undei 

the  governor  has  no  powei 
ward  for  the  ''unknown 
whom  a  murder  has  be< 
Hungerford   v.    Moore.    85 


6  5.- 

The  person  apprehendii 
slave  is  entitled  to  the 
scribed  by  the  statute  as  si 
lies  him  before  a  justice 
Drew  t:  Ricks.  17  Ala.  S5. 

§   6.   Actions. 

Necessity    for    Proving 
mand.^ln  an  action  agains 

italute  for  apprehending  a 
runaway  slave  before  a  jus 
ous  demand  need  be  prov 
Ricks.   17   Ala.  35. 

Presumption  as  to  Maid 
When,  in  response  to  a 
n  railroad  superintendent, 
fcring  a  reward  is  receive 
mail  in  an  ofjicial  envelop* 
the  handwriting  of  the  si 
secretary,  the  presumption 
sence  of  rebutting  evtdenci 
offer  made  by   the  superini 

I  half    of   the    companies. 
Banking  Co.  v.  Cheatham, 

'  So.   828. 
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g   1.  Nature  and  Elements  in  OeneraL 

Snatching  a  thing  from  the  hands  of 
another,  accompanied  with  violence  or 
threats  creating  apprehension  of  bodily 
harm,  constitutes  robbery.  Evans  v. 
State,  80  Ala.  4.  cited  in  note  in  BT  L. 
R.  A.  432. 

"The  three  essential  elements  of  the 
offense  are :  (a)  Felonious  intent;  (b) 
force,  or  putting  in  fear,  as  a  means  of 
effectuating  the  intent;  (c)  and,  by  that 
means,  a  taking  and  carrying  away  of 
the  property  of  another  from  his  person 


or  in  his  presence  (letter 
Its  doctrine  has  been  sino 
these  decisions:  Morris  v. 
82,  12  So.  27«;  Higgs  v.  £ 
3«,  21  So.  3^3;  Brown  v.  E 
342,  25  So.  1B8;  Hill  v.  Stat 
40  So.  6S4."  Henderson  v. 
413,  S5  So.  SIS. 
§  t.  Intent. 

In  order  to  establish  the 
bery  there  roust  be  a  fel 
Henderson  v.  State,  172  Al 

F16. 


ipertjr  Subject   of  Robbery  and 
enhip  and  Poueatlon  Thereof. 
St,  "Taking  from  Person  or  Pre 
Another,"  g  7. 
se  tiot  wholly  worthless  or  unl 

and  which  the  owner  kept  and 
t  as  of  value  to  him.  Is  the  sub- 
jbbery,  although  it  may  not  have 

specific  pecuniary  value.     Jack- 
ate,  69  Ala.  249. 
rosecution   for  robbery,  it  is  im- 

whether  the  boy  robbed  had 
ancipated    by    his    father    before 

of   the     robbery,    or      that     the 

taken  belonged  to  hjm  by  gift, 
;c.  Montgomery  v.  State,  S3  So. 
Ma.  12. 


St,  "Putting  in  Fear,"  S  5;  "Tak- 
isl  Will  of  Owner  or  Other  in 
n,"  S  6. 

:r  to  establish  a  crime  of  rob- 
re  must  be  force  or  putting  in 
means  of  effectuating  the  feloni- 
t.  Henderson  v.  SUte,  172  Ala. 
0.   816. 

ictment  for  robbery,  it  appeared 
idant  met  a  person  on  the  road 
a  gun,  whom  he  stopped  and 
in  conversation  respecting  its 
and  the  gun  was  handed  to  him. 
ormed  that  the  gun  was  loaded, 
1  back  a  few  steps,  and  pointing 
prosecutor  said,  "Run,  or  I  will 
;"  whereupon  the  latter  backed 
listancc,  frightened,  and  the  de- 
in  off  with  the  gun.     Held,  that 

was    not    guilty.     Thomas    v. 

Ala.  34,  9  So.  81,  overruling 
State,  53  Ala.  380,  cited  in  notes 
R.  A.  444,  446,  447. 
1  not  follow  the  James  v.  State, 
80;  but,  receding  from  it,  we 
onsonance   with    the   authorities 

with  what  we  conceive  to  be 

sound    in    principle,    that    vio- 

putting  in  fear,  to  constitute 
ial  factor  in  the  crime  of  rob- 
t  precede  or  be  concomitant 
aking  of  the  property  from  the 

of  the  owner;  and  that  no  vio- 
excitation  of  fear,  resorted  to 

the  purpose  of  keeping  a  pos- 
ready  acquired,  or  of  escaping  \ 
possession    has   been    acquired,  i 


will  supply  the  element  of  force  which  Ii 
an  ingredient  of  this  offense."    Thomas  v. 
State,  91  Ala.  34,  9  So.  81,  83. 
%  I-  Pattinc  In  Pear. 

See  ante,  "Force,"  %  4. 

"If  putting  in  fear  is  relied  on,  it  must 
be  the  fear  under  duress  of  which  the  pos- 
session is  parted  with.  The  taking,  as  it 
has  been  expressed,  must  be  the  result  of 
the  force  or  fear;  and  force  or  fear  which 
is  a  consequence,  and  not  the  means,  of 
the  taking,  will  not  aufKce.  'The  fear  of 
physical  ill  must  come  before  the  relin- 
quishment of  the  property  to  the  thief, 
and  not  after;  else  the  offense  is  not  rob- 
bery.' 2  Bish.  Crim.  Law,  §  1175." 
Thomas  v.  State,  91  Ala.  34,  9  So.  81. 
§  «.  Taking  acainit  Will  of  Owner  or 
Other  In  Ponesatoa. 

See  ante,  "Force,"  %  4;  "Putting  in 
Fear,"  j  a. 

The  offense  of  robbery  is  committed 
whenever  the  taking  is  resisted  and  the 
resistance  is  overcome  by  violence.  Jack- 
Ton  V.  State,  69  Ala.  »4B,  cited  in  note  in 
IT  L.  R.  A,  433. 

5  T.  Taking  from  Peraon  or  Presence  of 
Another, 

1  order  to  establish  a  crime  of  rob- 
bery, there  must  be  a  taking  or  carrying 
away  of  the  property  of  another  from  his 
person  or  from  his  presence  of  felonious 
means.  Henderson  v.  State.  172  Ala.  415 
65   So.   818. 

Property  taken  in  the  presence  oi  the 
owner,  under  circumstances  constituting 
robbery,  is  taken  from  his  person.  C?o- 
er  V.  State.  47  Ala.  M. 

While  robbery  is  the  taking  of  prop- 
erty "from  the  person  of  another,"  it  is 
sufficient  if  the  property  be  under  the 
personal  protection  of,  though  not  in 
personal  contact  with,  the  person  from 
whom  it  is  taken.  Hill  v.  State,  40  So. 
654,  145  Ala.  68. 

...an  might  have  the  possession  of 
a  thing,  yet  it  might  not  be  upon  his 
person,  or  under  his  direct  personal  con- 
"lol.  Mr.  Bishop,  in  his  work  on  Crim- 
jial  Law  (volume  2,  %\  ii77.  1178),  in 
discussing  what  may  be  deemed  the  'per- 
il' says:  'Since  robbery  is  an  offense 
well  against  the  person  as  the  prop- 
erly, the  taking  must  be,  in  the  language 
of  the  law,  from  the  person.    The  mean- 
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iog  of  this  legil  phrase  is,  not  that  the 
taking  must' necessarily  be. from  the  ac- 
tual contact  of  the  body,  but  if  it  is  from 
under  the  pergonal  protection  that  will 
suffice.  Within  this  doctrine,  the  person 
may  be  deemed  to  protect  all  things  be- 
longing to  the  individual,  within  a  dis- 
tance not  easily  defined  over  which  the 
influence  of  the  personal  presence  ex- 
tends. "If  a  thief,"  says  Lord  Hale,  "come 
into  the  presence  of  A.,  and,  w: 
lence  and  putting  A.  in  fear,  drives  away 
his  horse,  cattle,  or  sheep,  he  c 
robbery."  The  better  expression  is,  that 
a  taking  in  the  presence  of  an  individual 
(of  course,  their  being  put  in  fear]  is 
to  be  deemed  a  taking  from  his  person.' " 
Hill  V.   State,  14S  Ala.  SB,  40  So.  654. 

Where  a  person,  traveling  in  company 
with  the  owner,  is  intrustbd  with  goods, 
to  help  carry  them  along,  and,  by  vio- 
lence feloniously  exerted  against  the  per- 
son of  the  owner,  carries  oflf  the  goods, 
be  is  guilty  of  robbery.  The  robber's 
possession  of  the  goods,  up  to  the  time  of 
the  felonious  Tiolence,  is  constructively 
the  possession  of  the  owner,  and  the 
taking,  being  in  his  presence,  is  construc- 
tively from  his  person.  James  v.  State, 
53  Ala.  380,  cited  in  note  in  57  L.  R.  A. 

g  6.  Indictment  or  Infontution. 

See  post,  "Requisites  and  Sufficiency  in 
General,"  §  9;  "Issues,  Proof,  and  Vari- 
anee,"  §  10. 

S  S.   Requisites  and  Sufficiency  in 

General. 
§  8  (1)  In  General. 

An  indictment  charging  defendants,  in 
the  language  of  form  77  found  in  Cr. 
Code  1846,  p.  335,  with  having  feloniously 
taken  five  bills  of  the  denomination  of 
fs  each,  of  the  lawful  currency  of  the 
United  States  of  America,  the  property 
of  A.  B.,  from  his  person,  and  against 
his  will,  by  violence  to  his  person,  or  by 
putting  him  in  such  fear  as  unwillingly  to 
part  with  the  same,  is  a  sufficient  indict- 
ment for  robbery.  Toliver  v.  State,  38  So. 
801,  143  Ala.  3. 

An  indictment  charging  that  defendants 
"conspired  together  to  unlawfully  take 
one  thousand  dollars  in  money,  the  prop- 
erty of  J.  H.,  from  his  person,  and  against 
his  will,  by  violence  to  his  person,  or  by) 


putting  him  in  such  feai 
to  part  with  the  same," 
Cr.  Code,  p.  876,  form  7« 
form  29,  prescribing  form 
for  robbery  and  conspir 
fore  complies  with  Id.,  S 
that  analogous  forms 
Thompson  V.  State,  106 
512. 
§  9  (S>  Intent 

In  indictments  for  rob 
Alabama  Code,  if  the  fel 
averred,  the  taking  of  th< 
the  party  robbed  may  be  ■ 
been  "against  his  will,  by 
person,"  or  "by  putting  h 
as  unwillingly  to  part  wit 
different  counts  or  in  the 
the  alternative.  In  either 
sion  to  charge  the  felonic 
talj,  Chappcll  V.  State,  52 
g  9  (S)  Description  of  Pn 

See  post,  "Value  of  Pro 

"In  the  grave  and  form 
a  grand  jury,  by  which  : 
on  trial  for  his  liberty 
which  are  the  subject 
larceny  or  robbery,  shou 
set  forth  by  the  names  ( 
properly  designate  or 
Wesley  v.  State,  SI  Ala.  3 

A  count  in  an  indictme 
describing  the  property  1 
dollars  in  United  States 
the  exact  description  ani 
of  which  is  to  the  grand 
is  sufficient.  Owens  v.  St 
16  So.  575,  cited  in  note 
N.  S.,  305. 

An  indictment  for  rol 
that  defendant  took  one 
lawfiil  currency  of  the  U 
the  denomination  of  $10 
as  to  identity  and  value. 
45  So.  591,  153  Ala.  41.  < 
34  L.  R.  A.,  N.  S..  304. 

Where,  in  an  indictme 
the  property  taken  wa 
"thirty  cents  in  specie  coi 
States,  consisting  of  one 
nomination  of  twenty-five 
piece  of  the  denominaliot 
"a  bunch  of  keys  of  th< 
dollar,"  and  "a  knife  the  v 
five  cents,"  the  descriptioi 
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•'.  State,  38  So.  sg«,  133  Ala.  W, 
note  in  34  L.  R.  A.,  N.  S.,  304. 
t  an  indictmnit  for  robbei;  de- 
in  connta  1  and  S  moiwj  aa  "one 
iar,  one  quarter  dollar,  and  four 
Q  ailTcr  coinage  of  the  U.  S.  A^" 
the  third  count  described  it 
■rent  silver  coin  of  the  realm,  of 
e  of  one  dollar  and  fifteen  cents.' 
ley  was  sufficiently-  described  ir 
mt  of  the  indictment.  Montgom. 
rate.'  169  Ala.  13,  53  So.  S91,  cited 
in  34  L.  R.  A.,  N.  S.,  aCM. 
idictment  charged  accused  with 
ne  $t  United  Statea  treaaniy  note 
in  the  silver  coin  of  die  United 
a  further  description  of  which 
rand  jury  unknown."  Held,  that 
is  quoted  referred  to  the  silver 
id  not  to  the  note,  which 
ly  deacribed;  and  hence  it 
ssary  for  the  state  to  prove  that 
the  note  wag  a  deicripton  "un- 

0  the    grand    jury."      Brown    v. 
So.  182,  lao  Ala.  342,  cited  in 

34  L.  R.  A.,  N.  S.,  303,  3(M,  305. 
\y  the  words  "greenbacks"  ia  but 
me  or  slang  word,  derived  from 
■  of  the  engraving  on  the  back 
incy  so  denominated,  and  not 
leg;al  designation  or  a  proper  de- 

of  things  alleged  to  have  been 
ly  taken,  an  indictment  for  rob- 
of  "thirty  dollars  in  greenbacks," 
ch  were  his  "property,"  is  not 
fcctive.    Wesley  v.  State,  81  Ala. 

ibacks'  is  but  a  nickname,  orig- 
slang  word,  derived  from  the 
the  engraving  on  the  backs  of 
ncy  so  denominated,  and  not 
'  leg;al  designation,  or  a  propei 
n  of  the  things  alleged  to  have 
miously    taken.      The    fact    that 

1  has,    from    its      conveniency, 
common  use,  does  not  make  it 

without  connection  with  some- 
indicating  the  notes  called  by 
a    proper    denomination     for 
nn    indictment.     Grant  v.   State, 
01."      Wesley  *.   State,  61   Ala. 

ctmcnt  for  robbery,  descriUng 
rt7  aa  "thirty  doUara  in  grecn- 
tional  bank  notea,  gold  or  «U- 
of    the    Unhed    Statea,"  would 


be  bad,  if  the  taking  of  any  one  of  the 
things,  namely,  greenbacks  or  national 
bank  notes,  or  gold  or  silver  coin  of  the 
United  States,  should  not  amount  to  rob- 
bery. Wesley  v.  State,  61  Ala.  2St,  cited 
in  notes  in  34  L.  R.  A.,  N.  S.,  302,  KM. 
In  an  indictment  for  robbery,  a  de- 
scription of  the  property  taken  as  '^n 
dollara  in  money  of  the  United  Statea 
currency,"  held  to  be  too  indefinite. 
Croker  v.  State,  47  Ala.  53,  cited  in  note 
in  34  L.  R.  A.,  N.  S.,  305. 

An  indictment  for  robbery,  deacrib- 
ing  the  currency  alleged  to  have  been 
Btoien  aa  "one  two  bill,  lawful  currency 
of  the  United  Statea  of  America,"  was 
insufficient  Watts  v.  State  (Ala.),  39 
So.  485. 
§  9  (4)  Value  of  Property.  ' 

See  ante,  "Description  of  Property,"  § 
9   (3). 

An  indictment  for  robbery  in  taking 
a  valise  and  the  clothing  therein  need 
not  allege  the  separate  value  of  clothing 
and  valise.  Jackson  v.  State,  69  Ala.  24q, 
cited  in  note  in  34  L.  R.  A.,  N.  S.,  303. 
§  9  (S)  Ownership  and  Poaacaaion  of 
Property.  • 

An  indictment  charging  robbery  from 
the  person  of  one  who  was  not  the  owner 
of  the  property  taken  was  good,  though 
ot  aver  that  he  was  lawfully  i;i 
possession  or  that  he  was  the  legal  cus- 
the  presumption  being  that  his 
possession  was  rightful.  Danzey  v.  State, 
28  So.  S9T,  126  Ala.  15,  cited  in  note  in 

r  L.  R.  A.  345. 

The  payment  of  money  to  an  infant  aa 
wages  by  his  father  is  an  absolute  gift, 
vesting  title  in  the  infant,  so  that  an 
indictment  for  robbery  from  the  infant 
It  allege  property  in  him,  and  not  in 
father :  the  case  being  unlike  that  of 
necessaries  furnished  by  a  father  to  his 

inor    child.     Dorsey    v.     State,     33    So. 

iO,  134  Ala.  553. 

Robbery,  being  an  offense  against  the 
person  as  well  as  against  the  property, 
dictment  charging  the  property  to 
be  that  of  a  minor,  which  in  fact  was 
money  his  father  had  sent  him  to  collect 
and  bring  to  him,  is  sufficient.  Mont- 
gomery V.  State,  169  Ala.  12,  53  So.  991. 
§  9  (<)  Taking  and  Aqmrtation. 

Where    an    indictment  for   robbery  al- 
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§§  9  (6)-12  (2) 


leged  the  taking  of  personal  property 
"from  the  wagon"  of  complainant,  but 
did  not  charge  a  taking  from  complain- 
ant's person,  or  a  taking  of  property  un- 
der his  then  present  personal  protec- 
tion, it  was  fatally  defective.  Hender- 
son V.  State,  172  Ala.  415,  55  So.  816. 

§   10.  Issues*   Proof,  and  Variance. 

On  a  trial 'for  conspiracy  to  rob,  it  is 
not  necessary  to  prove  the  amount  which 
it  was  intended  to  acquire  by  the  rob- 
bery, though  it  is  alleged  in  the  indict- 
ment. Thompson  v.  State,  106  Ala.  67, 
17  So.  512. 

Where,  in  a  prosecution  for  robbery 
of  a  dime  and  two  nickels  the  proof, 
supplemented  by  judicial  knowledge,  was 
sufficient  with  respect  of  the  nickels,  it 
was  not  indispensable  to  make  proof  with 
regard  to  the  dime.  Barddell  v.  State, 
39   So.   975,   144  Ala.   54. 

.Where  on  an  indictment  for  taking 
a  %%  United  States  treasury  note  and 
some  silver  coins,  the  note  was  before 
the  grand  jury,  but  not  the  coins,  it  was 
not  a  variance  to  admit  the  note,  and 
prove  its  theft,  without  identifying  the 
coins.  Brown  v.  State,  25  So.  182,  120 
Ala.  34f. 

Under  an  indictment  charging  taking 
money,  the  fact  that  receipts  of  nominal 
value  were  in  the  purse  stolen  does  not 
prevent  a  conviction.  Brown  v.  State, 
25  So.  182,  120  Ala.  342. 

Under  an  indictment  charging  one 
with  robbing  a  minor,  it  is  not  a  ma- 
terial variance  that  the  proof  shows  that 
the  title  to  the  property  was  in  the  father 
of  the  minor  robbed.  Montgomery  v. 
State,  53  So.  991,  16i9  Ala.  12. 

A  variance  between  an  indictment,  al- 
leging the  felonious  and  forcible  taking 
of  Iff  silver  dollars  from  the  person  of 
prosecutor,  and  the  propf  of  the  taking 
-of  8  silver  dollars  and  silver  fractional 
coins,  aggregating  $15.90,  is  not  fatal; 
for,  though  the  statute  requires  that  the 
denominations  and  number  of  coins  shall 
be  stated  in  the  indictment,  it  is  only 
necessary  to  constitute  the  offense  that 
the  proof  should  show  the  taking  of 
any  of  the  coins  described  in  the  in- 
dictment. Davis  V.  State,  3  Ala.  App. 
71,  57  So.  493. 

Where  an  indictment  for  robbery  al« 
leges  that  four  bills,  of  the  lawful  cur- 


rency of  the  United  'States,  were  taken, 
"a  further  description  of  which  is  to  the 
grand  jury  unknown,"  and  it  is  shown 
at  the  trial  that  the  description  was  not 
unknown  as  alleged,  the  variance  is  fatal. 
James  v.  State,  22  So.  565,  115  Ala.  83. 

§  11.  Evidence. 

See  post,  "Admissibility,"  {  12;  "Weight 
and  Sufficiency,"  §  13. 

§  1%. AdmissibiUty. 

§  19  (1)  In  General. 

The  prosecutor  may  testify  that  he 
did  not  "consent"  to  defendant's  taking 
his  money.  Davis  v.  State,  48  So.  694, 
156  Ala.  181. 

In  a  prosecution  for  robbery,  it  was 
not  error  X6  allow  a  witness  to  testify 
that  he  saw  some  darkies  on  the  road- 
side on  the  same  occasion  and  that  ac- 
cused  was  one  of  them.  Montgomery  v. 
State,  169  Ala.  12,  53  So.  991. 

In  a  prosecution  for  robbery,  it  was 
not  error  to  allow  the  boy  alleged  ta 
have  been  robbed  to  testify  that  he  could 
not  see  a  companion  from  the  place  of 
the  robbery,  as  the  evidence  was  admis- 
sible in  describing  the  scene  of  the  crime, 
and  tending  to  show  that  the  boy  was 
alone,  and  not  accompanied  by  his  com- 
panion, who  had  left  a  certain  town  with 
him.  Montgomery  v.  State,  169  Ala.  12^ 
53  So.  991. 

On  the  trial  of  an  indictment  for  rob- 
bery, unsworn  statements  by  the  victim 
of  the  robbery,  which  she  was  heard  to 
make  several  hours  after  the  alleged  rob- 
bery, purporting  to  be  explanatory  of 
the  transaction,  are  inadmissible  n  evi- 
dence. Moses  V.  State,  86  .Ala.  78,  7  So. 
101. 

In  a  prosecution  for  robbery,  a  ques- 
tion of  defendant  to  witness,  "Did  or  did 
not  the  accused  visit  you  about  July  Mi, 
and,  if  so,  how  long  did  he  remain  in 
A.?"  and  counsel  stated  that  it  was  not 
to  show  an  alibi,  but  to  show  that  ac- 
cused came  to  A.  on  a  visit,  and  that  he 
did  not  come  for  the  purpose  of  rob- 
bery, and  was  simply  knocking  about  A« 
as  a  visitor,  was  incompetent.  Mont- 
gomery V.  State,  169  Ala.  12,  53  So.  991. 

# 

§    1%  (a)   Circumstances    and    Condition 
of  Person  Robbed. 
On  indictment  for  robbery,  testimony 
that  the  prosecuting  witness  had  in  his 
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■ion,  ihoitlr  before  the  .alleged 
7,  money  of  the  value  and  de- 
on  of  that  charKcd  to  have  been 
is  admissible.  Bradley  v.  State, 
a.  2«,  IS  So.  «40. 

trixl  for  robbery,  it  wm  pennini- 
:  the  state  to  prove  by  oUiers  than 
rsoD  robbed  that  he  had  money 
I  penon  shortly  before  the  rob- 
and  to  do  so  it  was  competent  to 
that  he  was  spending  money  in  a 
saloon,  whence  he  went  in  a 
time  to  the  place  where  he  was 
,  and  that  he  drew  out  his  pock- 
at  the  saloon,  and  was  seen  with 
out  in  front  of  the  saloon.  Boyd 
e,  «5  So.  S»l,  1S3  Ala.  41. 

prosecution  for  robbery  the  per- 

saulted  may  show  the  nattire  and 

of  the  violence  inflicted  upon  his 

by   the  robber,  robbery  being  an 

against    the    person    as    well    as 

property.      Brown    v.    State,    2S 

:,  ISO  Ala.  343. 

C3)  Possession  by  Accused  of 
capons.    Tools,    or    Stolen    Prop- 

y- 

re,  on  the  trial  of  a  woman  for 
r,  the  prosecutor  testiiied  that 
■man  who  helped  rob  him  had 
»ir,  and  a  witness  for  accused  tes- 
hat  the  woman  she  saw  running 
rosecutor  had  bushy  hair,  and  ac- 
tt  the  trial  had  short,  nappy  hair, 
competent  for  the  state  to  ascer- 
lether  she  habitually  wore  a  wig, 
prove  that  she  owned  one,  and 
e  was  found  in  her  house  shortly 
le  offense.  Lewis  c  State,  Bl  So. 
:  AU.  M. 

prosecution  for  robbery,  a  witness 
ermitted  to  testify  that  defendant 
ade  three  several  statements  to 
to  where  she  had  obtained  the 
of  jewelry  discovered  in  her 
ion.  The  first  was  that  she  had 
them  from  her  husband.  The 
Bvo  statements  he  did  not  remem- 
xcept  that  they  were  different 
.ch  other  and*  from  the  first  state- 
Held,  that  the  testimony  should 
:eii  excluded.  Moses  v.  State,  88 
7  So.  101. 

'Weight  and  Sufficiency. 

i    In  OeneiaL 

nee    on   a    trial    for    robbery  ex- 


amined, and  held  sufficient  to  warrant  a 
conviction.  Lewis  v.  State  (Ala.),  89 
So.  MS.  ' 

Evidence  on  a  trial  for  robbery  held 
sufficient  to  prove  defendant's  complic- 
ity in  the  crime  committed  by  another, 
Thomas  v.  State,  33  So.  130,  IM  Ala. 
IM. 

Where,  in  a  prosecution  or  robbery, 
the  evidence  of  the  state  tended  to  show 
that  a  dime  and  two  nickels  were  taken 
from  prosecutor,  testimony  of  a  witness 
that  prosecutor's  brother  was  the  one 
robbed  was  not  substantive  evidence 
that  any  other  amount  was  taken  from 
prosecutor,  but  went  only  to  the  credi- 
bility of  testimony  of  prosecutor  and  his 
brother,  and  which,  if  believed  by  the 
jury,  afforded  a  foundation  upon  which 
they  might  have  discarded  the  evidence 
of  the  latter  witnesses.  Barddell  v. 
State,  3»  So.  975,  144  Ala.  S4. 
9  18  (S)  Description,  Value,  and  Own- 
ership of  Property. 

In  a  prosecution  for  robbery,  testi- 
mony that  the  articles  taken  were  arti- 
cles which  the  person  robbed  "had  pur- 
chased" is  sufficient  evidence  of  their 
value.  James  v.  Stale.  53  Ala.  380. 
§  14.TT1U. 

See  post,  "Instructions,"  B  15' 
3  IS.  —  Instructions. 
S  II  (1)  In  GeneraL 

On  a  trial  for  conspiring  to  rob,  it 
was  proper  to  refuse  an  instruction  that, 
if  the  jury  could  account  for  defendant's 
presence  in  the  house  where  the  rob- 
bery was  to  be  committed  on  any  other 
reasonable  hypothesis  than  that  of  guilt, 
it  was  their  duty  to  acquit,  as  the  de- 
fendant  might  have  been  lawfully  at 
such  house,  but  yet  be  guilty  of  con- 
spiracy to  rob.  Thompson  v.  State,  lOfl 
Ala.  67,  17  So.  512. 

A  requested  charge  that  the  fact  that 
the  person  charged  to  have  been  robbed 
did  not  have  any  money  just  prior  to 
the  robbery  was  a  circumstance  that 
might  raise  a  reasonable  doubt  as  to  de- 
fendant's guilt,  and  another  that  the  fact 
that  defendant  did  not  have  in  his  pos- 
session the  money  charged  to  have  been 
taken  just  after  the  alleged  robbery  and 


:  the  E 


1  like  c 


stance,    were   properly    refused    as    argu- 
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State,   45    So.  <»l, 


mentative.     Boyd 
153  Ala.  41. 

The  court,  at  the  request  of  defend- 
ant, who  was  charged  with  aaaault  with 
intent  to  rob,  instructed  the  jury  that 
there  was  no  evidence  in  the  case  that 
defendant  struck  the  prosecuting  wit- 
ness, and  no  direct  and  positive  evidence 
that  he  placed  his  hands  on  him  at  all; 
that  the  burden  was  upon  the  state  to 
prove,  beyond  a  reasonable  doubt,  every 
essential  element  of  defendant's  guilt; 
and  that  if  the  evidence  failed  to  show, 
beyond  a  reasonable  doubt,  that  defend- 
ant laid  his  hands  upon  the  witness,  or 
that  he  knew  the  intention  of  his  com- 
panions to  assault  the  witness,  or  aided 
nr  abetted  the  assault,  then  they  ought 
10  find  defendant  not  guilty.  Held,  that 
this  instruction  was  not  qualified,  but 
only  properly  explained  by  a  further  in- 
struction that,  if  the  jury  believed  from 
circumstantial  evidence  that  a  crime  had 
been  committed  it  was  as  much  their 
duty  to  convict  as  ifc  it  was  proved  by 
positive  evidence.  Barnard  v.  State,  S8 
Ala.  Ill,  e  So.  T52. 

S  15  (S)  ApplkaUUtr  to  Imiim  and  Evi- 
dence. 

Where,  in  a  prosecution  for  robbery 
on  two  counts,  the  evidence  supports 
one,  but  wholly  varies  fiom  the  other, 
accused    is    nevertheless    not    entitled    to 


an  instruction  to  find  bint 
der  the  latter  count;  the  i 
right  to  being  an  inatmcti< 
not  be  convicted  therennd 
State,  33  So.  350,  134  AU.  I 
§  1<.  Sentence  and  Panishi 

Under  Code  18»«,  |  5 
that  any  person  who  is 
robbery  must  be  punished, 
tion  of  the  jury,  by  death  o 
ment  in  the  penitentiary 
than  10  years,  where,  jusf 
ing  to  consider  their  verdi 
jurors  asked  the  court  w 
taken  off  for  good  beh 
should  send  defendant  to 
ary  for  life,  the  reply  of 
the  jury  could  not  send  u 
for  life  on  a  charge  of  ro 
punishment  might  be  not 
years,  or  any  number  of 
ing  10  years,  in  the  pcniti 
jury  might  see  fit,  was  pre 
V.  State,  39  So.  975,  144  A 

One  indicted  or  robber 
victed,  and  sentenced  to 
ary  or  40  years.  Aflfirme 
thority  of  Fariss  v.  State, 
So.  679;  Maxwell  v.  State 
7  So.  BM;  Mitchell  v.  Stai 
10  So.  518;  Moseley  v.  E 
74,  17  So.  932;  Douglas  v. 
679,  19  So.  1006. 


Rode. 

See  the  title  MINES  AND  MINERALS. 

RoUing  Stock. 

See  the  titles  RAILROADS;  STREET  RAILROADS;  TAXA 

Route. 

Sec  the  title  CARRIERS. 

Rule  in  Shelley's  Case. 

See  the  titles  DEEDS;  ESTATES;  WILLS. 

Rule*  of   Court. 


Rule*  of  Property. 

As  to  prior  decision  as  rules  of  property,  see  the  title  COUI 


Rules  to  Show  Cause. 

le    titles    ARREST;    MANDAMUS;    MOTIONS;    PROHIBITION;    QUO 
WARRANTO;  TRIAL. 

Rules  to  Exclude  Witnesses. 

See  the  titles  CRIMINAL  LAW;  TRIAL. 

Rule*  to  Plead. 

See  the  title  PLEADING. 
Rumor. 

!  titles  CRIMINAL  LAW;  EVIDENCE;  JURY;  LIBEL  AND  SLANDER. 

Running  Account. 

;   titles  ACCOUNT,  ACTION   ON;  INTEREST;  LIMITATION    OF  AC- 
TIONS; PAYMENT. 

Running  at  Large.   _ 

See  the  titles  ANIMALS;  CONSTITUTIONAL  LAW. 

Running  with  the  Land. 

See  the  title  COVENANTS. 

Sabbath. 

See  the  title  SUNDAY. 

Safe  D^osit  CcMnpanie*. 

See  the  title  WAREHOUSEMEN. 

Safe  Place. 

E   the  titles  CARRIERS;  MASTER  AND  SERVANT;  INSURANCE. 


Safety   Appliances. 


Salary. 

,e  titles  EXEMPTIONS;  MASTER  AND  SERVANT;  OFFICERS.    As  to 
f   particular  persons,  officers,  agents,  etc.,  see  the  appropriate  specific  titles, 
ATTORNEY    GENERAL;    CLERKS   OF  COURTS;    JUDGES;    SHER- 
ND  CONSTABLES;  etc. 
Ala   Dig— 39  609 


SALES. 

L  Beqaisttes  and  Validity  of  Oontract. 

§  1.  Nature  and  Essentials  of  Contract  for  Sale  of  Fe 
in  General. 

§  1   (1)  In  General. 

§  1   (2)  Necessity  of  Delivery  of  Goods. 

§  1   (3)  Agreement  as  to  Price  and  Time  and  Mo 

§  1  (4)  Certainty  as  to  Subject  Matter. 
§  2.  What  Law  Governs. 

§  3.  Sale  Distinguished  from  Other  Transactions. 
§  4, ■  Bailment  in  General. 

§  4  (1)  Agreements  for  Return  of  Property, 

§  4  (2)  Contracts  for  Manufacture  or  Performam 

§  4  (3)  Option  to  Buy  or  Sell. 

§    5. Mode  of  Payment 

§    6.  Pledge. 

§     7.  Agency  in  General. 

§     8.  Exchange. 

§     9.  Personal  Property  Which  May  Be  Subject  of  Ss 

§  10,  Existence  and  Condition, 

§  11.  Goods' or  Articles  to  Be  Produced  or  Mar 

§  12.  Ownership  or  Interest  of  Seller. 

§  13.  After-Acquired  Property. 

§  14.  Parties. 

§  15.  Capacity  and  Right  to  Sell. 

§  16. Participation  in  and  Relation  to  Transactic 

§  17.  Consideration. 

§  18.  In  General. 

§  19.  Want  or  Failure  of  Consideration. 

§  20.  Offer  to  Sell,  and  Acceptance  Thereof. 

§  20  (1)  Offer  to  SeU. 

§  20  (2)  Withdrawal  of  Offer. 

§  20  (3)  Acceptance  of  Offer  to  SeU. 

§  20  (4)  Variance  from  Offer  and  Conditional  / 

§  20  (5)  Time  for  Acceptance. 
§  21.  Offer  to  Buy  or  Order  for  Goods,  and  Acceptanc 

§  21   (1)  Withdrawal  or  Countermand. 

§  21  (2)  Acceptance  of  Offer. 

§  21   (3)  Variance  from  Offer  and  Conditional  j* 

§  21   (4)  Time  for  Acceptance. 
§  22,  Option  to  Buy  and  Exercise  Thereof. 
§  23.  Oral  Contracts. 
§  24.  Written  Contracts  in  General. 

§  25.  Execution. 

§  26.  Implied  Agreements. 


Sales 
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§43. 


Validity  of  Assent  in  General. 

Mistake. 

Misrepresentation  and  Fraud  by  Seller. 

In  General. 

30  (1)  In  General. 

30  (2)  Intent  and  Knowledge  of  Seller. 

30  (3)  Matters  of  Fact  or  of  Opinion  or  Commendation. 

30  (4)  Representations   Not  Contained  in  Written   Contract  or 

Warranty. 
30  (5)  Concealment. 

30  (6)  Communication  or  Representation, 
30  (7)  Reliance  on  Reprwentations. 
30  (8)  Effect  of  Fraud. 

Quality  or  Value. 

Application  of  Doctrine  of  Caveat  Emptor, 

Misrepresentation  and  Fraud  by  Buyer. 

In  General. 

34  (1)  In  General. 

34  (2)  Reliance  on  Representations. 
34  (3)  Effect  of  Fraud. 

Intent  Not  to  Pay. 

Ins<Jvency  or  Inability  to  Pay,  and  Concealment  Thereof, 

Representations  as  to  Financial  Condition  in  General. 

Illegality, 

Partial  Invalidity. 

Estoppel  or  Waiver  as  to  Defects  or  Objections. 

Ratification  of  Voidable  Contract. 

Evidence. 

42  (1)  Presumptions  and  Burden  of  Proof, 

42  (2)  Admissibility. 

42  (3)  'Parties  to  Contract. 

42  (4)  Fraud  or  Misr^resentation. 

42  (5)  Consideration. 

42  (6)  Weight  and  Sufficiency. 

42  (7)  -; —  Parties  to  Contract. 

42  (8)  Fraud  or  Misrepresentation. 

Questions  for  Jury. 

43  (1)  In  General, 

43  (2)  Offer  and  Acceptance, 

43  (3)   Misrepresentation  and  Fraud. 


utraction  of  Contract. 

§  44.  Application  of  General  Rules  of  Construction. 

§  45.  What  Law  Governs. 

§  46.  Provisions  of  Written  Contracts  in  General. 

g  47.  Construing  Instruments  Together. 

§  48.  Extrinsic  Circumstances. 

§  49.  Executory  or  Executed  Contracts. 


Saus 

§  50,  Entire  or  Severable  Contracts. 

§  51.  Options. 

§  52.  Dependent  or   Independent   Stipulations. 

§  53.  Construction  as  to  Parties. 

§  S4.  Subject- Matter. 

§  55, Description  in  General. 

§  56.  Specific  Articles  or  Goods. 

§  57. Quantity  and  Ascertainment  Thereof. 

§  57  (1)   Weight  and  Sufficiency. 

§  57  (2)  Mode  of  Ascertainment  and  Option  or  El 


§  58.  Quality  or  Value,  and  Determination  Thereof 

§  58  ( 1 )   By  What  Place  or  Locality  Determinable. 

§  58  (2)  Option  or  Election  of  Parties,  and  Inspet 
Test, 
§  59.  — •-  Sale  by  Sample. 
§  60.  Price,  Expenses,  and  Costs  of  Transportation. 

§  61.  ■  Amount  Agreed  on. 

§  62.  Market  Price. 

§  63.  Ascertainment  under  Provisions  of  Contract 

§  63  (1)  In  General. 

§  63  (2)   Expenses,  Duties,  and  Cost  of  Transporl 

§  64. Reasonable  Value. 

§  65.  Place  of  Delivery. 
§  66.  Time  of  Delivery. 

§  66  (1)  In  General. 

§  66  (2)  Where  Time  Is  Not  Fixed  by  CfMitract. 

§  66  (3)   Immediate  Delivery  or  Delivery  as  Soon 

§  66  (4)   Matters  Delaying  or  Preventing  Delivery 

§  66  (5)  Quantity  to  Be  Delivered  at  or  within  Gi' 
§  67.  Time  of  Payment  and  Terms  of  Credit. 

§  67  (1)  In  General. 

§  67  (2)  Contract  Silent  as  to  Time. 

§  67  (3)  Delivery  of  Goods. 

I  67  (4)  Delivery  in  Installments. 
§  68.  Mode  of  Delivery. 
§  69.  Conditions  and  Provisos. 

§  69  (1)  In  General. 
§  70.  Assignment  of  Contract. 
§  71.  Evidence  to  Aid  Construction. 

§  71   (1)  Admissibility. 

§  71   (2)   Weight  and  Sufficiency. 
§  72.  Questions  for  Jury. 
m.  Modification  or  BescisBlon  of  Contract. 
(A)   By  Agreement  of  Parties. 

§  73.  Option  to  Rescind. 

§  74,  Agreement  to  Rescind. 


Sales 


§  7S,  Operation  and  Effect, 

(B)  Rescission  by  Seller. 

§  yd.  Eight  to  Rescind. 

§  17.  In  General. 

§  78.  Invalidity  of  Contract. 

§  79.  Breach  of  Contract  or  Condition  in  General. 

§  80.  Non-Payment  of  Price. 

§  81.  Insolvency  of  Buyer. 

§  82,  Estoppel  or  Waiver. 
§  83.  Conditions  Precedent. 

§  84.  In  General. 

§  85.  Restoration  of  Consideration, 

§  86.  Election  to  Rescind  and  Notice. 
I  87.  Acts  Constituting  Rescission. 
§  88.  Actions  for  Rescission. 

§  88  (1)  Burden  of  Proof. 

§  88  (2)  Trial. 

(C)  Rescission  by  Buyer. 

§     89.  Right  to  Rescind, 

§     90.  In  General. 

§     91.  Invalidity  of  Contract. 

§     92.  '  Failure  of  Consideration, 

§     93.  Breach   of   Contract   or   Condition   in   Genei 

§     94.  ■  Failure  to  Deliver. 

§     95.  Defect  in  Title  of  Seller. 

§     96,  Defect  in  Quantity  or  Quality  of  Goods. 

§     97.  Breach  of  Warranty, 

§     98.  Estoppel  or  Waiver. 
§     99.  Condition."  Precedent. 

§  100.  .  In  General. 

§  101.  ■  Restoration  of  Goods. 

§  102.  Defenses  or  Objections. 

§  103.  Time  for  Rescission  and  Laches. 

§  103  (1)   In  General. 

§  103   (2)   Inspection,  Wa!,  or  Test. 

§  103  (3)  Questions  for  Jury.    ' 
§  104.  Election  to  Rescind  and  Notice. 
§   IDS.  Acts  Constituting  Rescission. 
§  106.  Partial  Rescission. 
§   107.  Actions   for  Rescission. 

§  107  (!)■  Jurisdiction. 

§  107  (2)   Pleading. 
§  108.  Operation  and  Effect. 

§  109.  Effect  of  Refusal  of  Seller  to  Receive  Goods, 
rformance  of  Contract. 
(A)  Title  and  Possession  of  Seller. 

§   110.  Sufficiency  of  Title  in  General. 


Sales 

§  111.  Possession  of  Seller. 
§  112.  Effect  of  Insufficiency. 

(B)  Bills  of  Sale. 

§  1 13.  Necessity  of  and  Duty  to  Make. 

§  114.  Nature  and  Essentials  in  General. 

§  115.  Form  and  Contents. 

§  116.  In  General. 

§  117.  Delivery. 

§  118.  Validity. 

§  119.  Filing,  Recording,  and  Registration. 

§  120.  Construction  and  Operation, 

(C)  Delivery  and  Acceptance  of  Goods. 

§  121.  Obligation  to  Deliver  in  General. 

§  121  (1)  In  General. 

§  121   (2)  Loss  or  Injury  to  Goods. 
§  122.  Ability  and  Readiness  to  Deliver. 
§  123.  Demand  or  Notice  by  Buyer. 
§  124.  Tender  or  Offer  by  Seller. 
§  125.  Selection  and  Appropriation. 
§  126.  Acts  Constituting  Delivery. 

§  127.  In  General. 

§  128.  Property  Left  in  Possessioh  of  Third 

§  129. Delivery  to  or  Through  Carrier  or  Othe 

§  129  (1)  In  General.  . 

§  129  (2)  Construction   of   Contract   or   Instn 

§  130.  Symbolical  or  Constructive  Delivery. 

§  131.  Delivery  of  Installments. 
§  132.  Quantity  Delivered,  and  Effect  of  Excess  or 
§  133.  Quality,  Fitness,  and  Condition  of  Goods. 
§  134.  In  General. 

§  134  (1)  In  General. 

§  134  (2)  Sale  by  Sample. 
§  135.  Inspection  and  Approval  in  General. 

§  135  (1)  In  General. 

§  135  (2)  Ai^roval  ly  Rejection  of  Goods. 
§  136.  Sale  on  Trial  or  Approval,  and  Contracts  for 

§  136  (1)  Right  to  Return  or  Reject  Goods. 

§  136  (2)   Mode,  Extent  and  Reasonableness  o 

§  136  (3)  Exercise  of  Right  to  Return  or  R< 

§  136  (4)  Time  and  Place  of  Return  or 

§  137.  Effect  of  Default  or  Delay  in  Delivery. 
§  138.  Excuses  for  Default  or  Delay  in  Delivery. 

§  139.  In  General. 

§  140.  Prevention  by  Acts  of  Buyer.   > 

§  141.  Default  by  Buyer. 

§  142.  Refusal  of  Buyer  to  Receive. 

§  143.  Estoppel  or  Waiver  in  General. 
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§  143  (1)  In  General. 

§  143  (2)  Knowledge  of  Defects. 

§  143  (3)  Protest,  Objection,  or  Notice. 

§  143  (4)  Use  and  Other  Disposition  and  Failure  to  Return 
or  Reject  Goods. 
§  144.  Obligation  to  Accept  in  General.' 
§  145.  Acts  Constituting  Acceptance. 

§  145  (1)"  In  General. 

§  145  (2)  Delay  in  Returning  Goods  or  in  Making  Objections. 

§  145  (3)  Use  or  Other  Disposition  by  Buyer. 
§  146.  Effect  of  Acceptance. 

§  146  (1)  In  General. 

§  146  (2)  As   Waiver  of  Defects  as  to  Quality,  Fitness,  or 
Condition. 

§  146  (3)  As  Waiver  of  Defects  as  to  Quantity. 
§  147.  Partial  Delivery  and  Acceptance. 

§  147  (1)  In  General. 

§  147  (2)  As  Waiver  of  Defects  as  to  Quality  or  Quantity  of 
Goods. 
§  148.  Evidence. 

§  W8     (1)  Presumptions  and  Burden  of  Proof. 

§  148     (2)  Admissibility. 

§  148.  (3)  In  General. 

§  148     (4)  .  Delivery   of   Goods. 

§  148    (5)  Quality,  Fitness,  or  Condition  of  Goods  in 

General. 

§  148    (6)  Comparison  with  Other  Articles  or  Goods. 

§  148     (7)  Inspection,  Trial,  or  Test. 

§  148     (8)  Default  or  Delay  in  Delivery. 

§  148     (9)  Acceptance  or  Rejection  of  Goods. 

§  148  (10)  Weight  and   Sufficiency. 

§  148  (U)  Quality  or  Fitness  of  Property. 

§  148  (12)  Measurement,  Test,  and  Acceptance. 

§  149.  Questions  for  Jury. 

§  149  (1)   In  General. 

§  149  (2)  Acts  Constituting  Delivery. 

§  149  (3)  Estoppel  or  Waiver  as  to  Defects  or  Objections, 

§  149  (4)  Acceptance  of  Goods. 
(D)   Payment  of  Price. 

§  150.  Obligation  to  Pay  in  General. 

§  151.  Tender. 

§  152.  Interest  and  Expenses. 

§  153.  Abatement  or  Deductions.  • 

§  154.  Mode  and  Sufficiency  of  Payment. 

§  15S.  In  General. 

§  156.  Notes  or  Other  Obligations,  and  Payment  Thereof. 

5  157.  Effect  of  Default  or  Delay. 
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§  158.  Excuses  for  Default  or  Delay. 
§  159.  Waiver  of  Default  or  Delay. 

v.  Operation  and  Effect. 

(A)  Transfer  of  Title  as  between  Parties. 
§  160.  Executory  Contracts  in  General. 
§  161.  Specific  Articles  or  Goods. 

§  162.  In  General. 

§  163.  Acts  to  Be  Done  before  Passage  of  Ti 

§  163  (1)  In  General. 

§  163  (2)  Ascertainment  of  Quality,  Quantity, 

§  163  (3)  Inspection,  Trial,  or  Test. 
§  164. Delivery  and  Acceptance. 

§  164  (1)  Necessity  and  Effect  in   General. 

§  164  (2)  Character,   Location,  and   Possessioti 

§  164  (3)  Delivery   to  or  Through   Carrier  oi 
mediary. 

§  164  (4)  Symbolical  or  Constructive  Delivery. 

§  164  (5)  Consent  to  Delivery  and  Acceptano 
of  Goods. 
§  165.  .  Payment  of  Price.  * 

§  165  (1)  Necessity  and  Effect  in  General. 

§  165  (2)  Payment  by  Note  or  Acceptance. 

§  165  (3)  Bill  of   Lading,   Shipping  Receipt,  ■ 
Collection  of  Price. 

§  165  (4)  Effect  of  Partial  Payment. 

§  165  (5)  Waiver  by  Seller. 

§  166. Sale  on  Credit. 

§  167.  Sale  on  Trial  or  Approval, 

§  168. Contract  for  Sale  or  Return. 

§  169. Consignment  for  Sale. 

I  170.  Goods  or  Articles  Not  Ascertained. 

§  171.  Part  of  Specific  Stock  or  Mass. 

§  172. Appropriation   by   Seller, 

§  173.  Appropriation  by  Buyer. 

§  174.  Bill  of  Sale  or  Other  Instrument  of  Coavt 
§  175.  Reconveyance  by  Buyer  to  Seller. 
§  176.  Evidence  and  Questions  for  Juiy. 

(B)  Rights  and  Liabilities  of  Seller  as  to  Third  Person 
§  177.  Title  and  Rights  in  General. 

§  177  (1)  Existence  and  Validity  of  Cwitract 
§  177  (2)  Delivery  and   Acceptance   of  Good 

of  Title  from  Seller. 
§  177  (3)  Knowledge,  Acquiescence,  or  Estq 

§  178.  Purchasers  from  Buyer. 

§  179.  Conversion  of  or  Injuries  to  Property. 

§  180.  Actions  between  Seller  and  Third  Persons, 
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§  180  (1)   Nature,  Form,  and  Right  of  ActiMi. 
§  180  (2)  Evidence. 
§  180  (3)  Instructions. 
(C)  Rights  and  Liabilities  of  Buyer  as  to  Third  Persons. 
§  181.  Title  and  Rights  in  General. 

§  181   (I)  Requisites  and  Vahdity  of  Contract  of  Sale. 
§  181  (2)  Delivery  and  Acceptance  of  Goodsi  and  Transfer 
of  Title. 

§  181  (3)  Retention  of  Possessiwi  1^  Seller  and  Change 

of  Possession. 
§  181   (4)  Acts  to  Be  Done  before  Completion  of  Trans- 
fer in  General. 

§  181   (5)  Property  in  Possession  of  Third  Person. 

§  181   (6)  Delivery  to  or  Through  Carrier  or  Other  In- 
termediary. 
§  181   (7)  Goods  or  Articles  Not  Ascertained  or  Sepa- 
rated from  Other  Goods. 
§  181   (8)  Articles  or  Goods  to  Be  Produced  or  Man- 
ufactured. 
§  182,  Liens  an]  Chaises  on  Property  before  Sale. 
§  183.  Subsequent  Purchaser  from  Seller. 
§  184.  Conversion  of  or  Other  Injuries  to  Property. 
§  185.  Actions  between  Buyer  and  Third  Person. 
§  185  (1)  Evidence. 
§  185  (2)  Trial. 
D)   Bona   Fide  Purchasers. 

§   186.  Nature  and  Grounds  of  Protection  in  General. 

§  186  ( 1 )  Title  and  Possession  of  Seller  in  General. 
§  186  (2)  Liens  and  Charges  on  Property  before  Sale. 
J  186  (3)  Validity  of  Transfer  to  Seller  and  Property  Pro- 
cured by  Fraud. 
§  186  (4)   Property  Held  by  Seller  in  Fiduciary  Capacity. 
§  186  (5)  Delivery  of  Goods  by  and  Transfer  of  Title  from 

Original  Owner  or  Seller. 
§  186  (6)  Estoppel  to  Assert  Title  against  Bona  Rde  Pur- 
chaser, 
§   187.  Notice. 

§  187  (I)  In  General. 
§  187  (2)  Actual  or  Constructive  Notice. 
§  187  (3)  Duty  to  Make  Investigation  and  Facts  Putting  Pur- 
chaser on  Inquiry. 
§  187  (4)  Filing,  Recording,  and  Registration. 
§   188.  Consideration. 

§  189.  In  General. 

§  190.  Payment  of  Value. 

§   191. Preexisting  Debt. 

§   192.  Purchasers  from  Bona  Fide  Purchasers. 
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§  193.  Title  arid  Rights  Acquired  by  Bona  Fide  P 

§  194,  Equities  and  Defeases  against  Bona  Fide  Pui 

§  195.  Evidence  as  to  Purchase  in  Good  Faith. 
§  195  (1)   Presumptions  and  Burden  of  Prool 
§  195  (2)  Weight  and  Sufficiency. 

§  196.  Questions  for  Jury. 

§  197.  Instructions  and  Verdict  and  Findings. 
VI.  Warranties. 

§  198.  Nature  of  Warranty  Collateral  to  Sale. 

§  199.  Warranty  Distinguished  from  Other  Grounds  oi 

§  200.  Misrepresentation  or  Fraud, 

§  201.  Consideration. 

§  202.  Warranty  Subsequent  to  Contract  of  Sale. 

§  203.  Making  and  Requisites  of  Express  Warranty. 

§  204.  In  General. 

§  205.  Statements   Constituting  Warranty. 

§  205  (1)   In  General. 

§  205   (2)   Intention  of  Parties. 

§  205   (3)   Matters  of  Opinion  or  Commendation. 

§  205   (4)   Statements  as  to  Kind,  Quality,  Conditi 

§  206.  Reliance  by  Buyer  on  Statements. 

§  207.  Implied  Warranties  in  General. 

§  208.  Implied  Warranty  of  Title. 

§  209.  Implied  Warranty  of  Quality,  Fitness,  or  Condi 

{  210.  In  General. 

§  211.  Exclusion  by  Contract  or  Express  Warrant 

Warrant. 

§  212.  Knowledge  by  Party  of  Defects. 

.    §  212  (1)  Obvious  or  Latent  Defects. 

§  213.  Application  of  Doctrine  of  Caveat  Emptoi 

§  214.  Inspection  by  Buyer. 

§  215.  Sale  by  Sample. 

§  216.  Merchantability. 

§  217.  Fitness  for  Purpose  Intended. 

§  217  (1)   In  General. 

§  217  (2)   Sale  by  Producer  or  Manufacturer. 

§  217  (3)   Knowledge  of  Seller  of  Intended  Use  o; 

§  217  (4)  Sale  of  Trees,  Seeds,  or  Plants. 
§  218.  Construction  and  Operation. 

§  219.  Subject  Matter  and  Scope. 

§  220,  Conditions,   Limitations,  and  Exceptions. 

§  221.  Breach. 

§  ^22.  In  General. 

§  223.  Warranty  of  Quality,  Fitness  or  Conditio 

§  223   (1)   In  General. 

§  223   (2)   Fitness  for  Purpose  Intended. 
§  224.  Notice  to  Seller  of  Defects. 
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§  224  (1)  Necessity  and  Effect  of  Notice  in  General. 
I  225.  Opportunity  of  Seller  to  Remedy  Defects. 
I  226.  Return  of  Goods. 

§  226  (1)  Necessity  and  Effect  in  General. 
I  227.  Waiver  of  Breach. 

§  227  (I)  In  General; 

§  227  (2)  Acceptance,  Use,  or  Failure  to  Return  or  Object. 

emediei  of  Seller. 

[A)  Stoppage  in  Transitu. 

§  228.  Nature  of  Right  in  General. 

§  229.  Insolvency  of  Buyer. 

§  230.  Persons  as  against  Whom  Right  May  Be  Exercised. 

§  231,  Bona  Fide  Purchasers  of  Bills  of  Lading  or  of  Goods 

from  Buyer, 

§  232.  Waiver  or  Loss  of  Right. 

§  233.  (deration  and  Effect. 
;B)   Lien. 

§  234,  In  General. 

§  235.  Nature  and  Grounds  in.  General. 

§  236.  Statutory'  Provisions, 

§  237.  Lien  Reserved  in  Contract  of  Sale. 

§  238.  Lien  Arising  from  Possession  of  Seller. 

§  239.  Property  or  Interest  Subject  to  Lien. 

§  240.  Priorities. 

§  241.  Transfer  of  Property  by  Buyer. 

§  242.  Rights  and  Liabilities  of  Subsequent  Purchasers. 

§  243.  Waiver,  Loss,  or  Discharge. 

§  244.  Payment  or  Satisfaction. 

§  245.  Enforcement. 

C)  Recovery  of  Goods  Delivered  or  Proceeds  Thereof. 
§  246,  Right  to  Reclaim  Goods  in  General, 

§  247.  Waiver  of  Right. 

§  248.  Conditions  Precedent  to  Action. 

§  249.  Defenses. 

§  250.  Parties. 

§  251.  Evidence. 

§  251   (1)   Presumptions  and  Burden  of  Proof. 

§  251   (2)   Admissibility. 

§  251   (3)   Weight  and  Sufficiency. 
§  252.  Trial. 

§  253.  Questions  for  Jury. 

§  254.  Instructions. 

D)  Resale. 

§  255.  Right  to  Resell, 

§  256.  Notice, 

§  257.  Manner  and  Conduct  of  Sale. 
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§  258,  Recovery  of  EHfference  in  Price  or  betwi 
ket  Value. 
(E)  Actions  for  Price  or  Value, 
§  259.  Nature  and  Form. 
§  260.  Right  of  Action. 

§  261.  In  General. 

§  262.  Price  or  Value. 

§  263.  Condition  Precedent, 

§  264.  Defenses. 

§  265.  In  General. 

§  265  (1)   In  General. 

§  265   (2)   Defense  to  Action  on  Note  Giv 

§  265   (3)  Consideration. 

§  265   (4)  Misrepresentation  and  Fraud  bj 

§  265  (5)  Failure  of  Title. 

§  265  (6)  Conditions  Precedent  to  Defens 
§  266.  Set-Off,  Counterclaim,  and  Recouj 

§  266  (1)  Grounds  of  Set-Oflf,  Countcrcla 

§  266  (2)  Effect  of  Acceptance  of  Goods. 
§  267.  Time  to  Sue  and  Limitations. 
§  268.  Parties. 
§  269.  Pleading. 
§  270.  Declaration,  Complaint,  or  Petitio 

§  270  { 1 )  Form  and  Sufficiency  of  Allega 

§  270  (2)   Sufficiency  under  Code  or  Stati 

§  270  (3)  Request  for  Payment  or  Promi 

§  270  (4)  Performance  of  Contract  by  S< 

§  270  (5)  Amendment. 
§  271.  Plea  or  Answer,  and  Subsequent 

§  271   (1)   Form  and  Sufficiency  of  AUega 

§  271   (2)  Breach  of  Contract  in  General. 

§  271   (3)   Misrepresentations  and  Fraud. 

§  271   (4)  Quality,  Fitness,  and  Conditior 

§  271   (5)   Rescission  of  Contract  and  OH 

§  271  (6)  Set-Off,  Counterclaim,  or  Recc 

§  271  (7)  Reply. 
§  272.  Issues,  Proof,  and  Variance. 

§  272  (1)  Issues  Raised  by  and  Evident 
Pleadings  in  General. 

§  272  (2)  Evidence  Admissible  under  Ge 
eral  Denial. 

§  272  (3")  Variance  between  Allegations  i 
§  273.  Evidence. 
§  274.  Presumptions  and  Burden  of  Pri 

§  274  (1)   In  General. 

§  274  (2)   Payment  of  Price. 
§  275.  Admissibility. 
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§  275  (1)   In  General. 

§  275  (2)  Modification  and  Rescission  of  Ctmtract. 

§  275  (3)  Value  of  Goods. 

§  275  (4)   Payment  of  Price. 

§  275  (5)  Facts  in  Diminution  of  Price  or  Value. 
■      §  275  (6)   Set-Off. 
§  276.  Wei^t  and  Sufficiency. 

§  276  (1)  In  General. 

§  276  (2)  Value  of  Goods  and  Damages. 

§  276  (3)  Payment. 
§  277.  Amount  of  Recovery. 
§  278.  Trial. 

§  279.  Questions  for  Court  or  Jury. 

§  280.  Instructions. 

§  280  (1)  Conformity  to  Pleadings  and  Issues. 

§  280  (2)  Presumptions  and  Burden  of  Proof, 

§  280  (3)  Existence  and  Validity  of  Contract  of  Sale. 

§  280  (4)  Construction  of  Contract. 

§  280  (5)   Delivery  and  Acceptance. 

§  280  (6)  Quality,  Fitness,  and  Condition  of  Property. 

§  280  (7)  Default  or  Delay  in  Delivery. 

§  280  (8)   Damages. 

§  281.  Verdict  and  Findings. 

(F)   Actions  for  Damages. 
§  282.  Nature  and  Form. 
§  283.  Right  of  Action. 
§  284.  Conditions  Precedent. 
§  285.  Defenses. 

§  286.  Time  to  Sue  and  Limitations. 
§  287.  Pleading.         ' 

§  288.  Declaration,  Complaint,  or  Petition. 

§  289,  Plea  or  Answer,  and  Subsequent  Pleadings. 

§  290.  Issues,  Proof,  and  Variance. 

§  291.  Evidence. 

§  292.  Presumptions  and  Burden  of  Proof, 

§  293.  .  Admissibility. 

§  294. Weight  and  Sufficiency. 

§  295.  Damages. 

§  295  (1)  In  General. 

§  295  (2)  Time  and  Place  by  Which  Determinable  in  General. 

§  295  (3)  Resale  of  Goods  by  Seller. 

§  295  (4)  Nominal  Damages. 
§  296.  Trial. 

§  297.  Questions  for  Jury. 

§  298.  Instructions. 
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Vm.  Remedies  of  Buyer. 

(A)  Recovery  of  Price. 

§  299.  Nature  and  Form  of  Remedy. 

§  300.  Right  of  Action. 

§  300  fl)   Misrepresentation  and  Fraud, 
g  300  (2)   Rescission  or  Return  of  Goods  U 
§  300  (3)  Title  and  Possession  of  Seller. 

§  301.  Conditions  Precedent. 

g  302.  Time  to  Sue  and  Limitations. 

§  303.  Evidence. 

§  304.  Damages. 

(B)  Recovery  of  Goods. 

g  305.  Nature  and  Form  of  Remedy. 
§  306.  Right  of  Action. 
§  307.  Proceedings. 

(C)  Actions  for  Breach  of  Contract. 
§  308.  Nature  and  Form. 

§  309.  Right  of  Action. 

g  310.  Conditions  Precedent. 

§  311.  Defenses. 

§  312.  Pleading. 

§  313.  Declaration,  Complaint,  or  Petition. 

§  314,  Plea  or  Answer,  and  Subsequent  PL 

§  315.  Issues,  Proof,  and  Variance. 

§  316.  Evidence. 

§  317.  Presumptions  and  Burden  of  Proof. 

§  318.  Admissibility. 

§  318  (1)  In  General. 

§  318  (2)  Nature  and  Extent  of  Recovery. 

g  319.  Weight  and  Sufficiet^cy. 

§  330.  Damages. 

§  320  (1)   In  General. 

§  320  (2)  Time  and  Place  by  Which  Detenr 
§  320  (3)  Price  or  Value  by  Which  Delemi: 
§  320  (4)  Agreements  Affecting  Measure  oi 
§  320  (5)  Purchase  of  Similar  Property  El 

vention  of  Damages. 
§  320  (6)   Remote  and   Prospective  Consequ 
§  320  (7)   Goods  or  Articles  Intended, for  P 

§  320  ( 8}  For  Resale. 

§  320  (9)   Consequential    Damages    from    F 
Goods. 

§  320  (10)  Loss   of  Profits  and  Suspei 

§  320  (II)  Consequential  Damages  from  V. 
§  320  (12)   Consequential  Damages  from  De 

Quality,  or  Title. 
§  320  (13)   Excessive  Verdict. 
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§  320  (14)  Nominal  Damages. 
§  321.  Trial  and  Review. 

§  322.  Questions  for  Jury  and  Instructions. 

§  323.  Review.  ' 

(D)  Actions  and  Counterclaims  for  Breach  of  Warranty. 
§  324.  Nature  and  Form  of  Remedy. 
§  325.  Right  of  Action. 

§  326  Right  to  Defend,  Recoup,  Set-Off,  or  Counterclaim  in  Ac- 
tion for  Price. 
§  327.  Conditicms  Precedent. 
§  328.  Defenses. 
§  329.  Parties. 
§  330.  Pleading. 

§  331.  Allegation  of  Breach  as  Cause  of  Action. 

§  332.  Allegations  of  Breach  as  Ground  of  Defense,  RecVup- 

ment,  Set-Off,  or  Counterclaim. 

§  332  (1)  In  General. 

§  332  (2)  All^ations  as  to  Warranty. 

§  332  (3)  Allegations  as  to  Breach  of  Warranty. 

§  332  (4)  Allegfations  as  to  Damages. 

§  333. Matter  in  Defense  of  Liability  for  Breach. 

§  334.  Issues,  Proof,  and  Variance. 

§  334  (1)  Issues  Raised  by  and  Evidence  Admissible  under 
Pleading. 

§  334  (2)  Variance  between  Allegations  and  Proof. 
§  335.  Evidence. 

§  336.  Presumptions  and  Burden  of  Proof. 

§   337.  Admissibility. 

§  337  (I)  In  General. 

§  337  (2)  Existence  and  Nature  of  Warranty. 

§  337  (3)  Breach  of  Warranty  in  General. 

§  337  (4)  As  to  Damages. 
§   338.  Weight  and  Sufficiency. 

§  338  (1)  In  General. 

§  338  (2)  Breach  of  Warranty. 
§    339.  Damages. 

§  339  (t)   In  General. 

§  339  (2)  Differences  between  Actual  Value  and  Value  as 
Warranted. 

§  339  (3)  Time  and  Place  by  Which  Determinable.  « 

§  339  (4)  Injuries  to  Business  or  Occupation  and  Loss  of 
Profits  in  General. 

§  339  (5)  Expenses  or  Losses  Incurred  in  Purchase  and  Use 
of  Articles  or  in  Remedying  or  Avoiding  Conse- 
quences of  Defects. 

§  339  (6)   Personal  Injuries. 

§  339  (7)  Interest. 
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}  340. 
)  341. 
i  342. 


§  343. 


§  344. 


339  (8)  Defects  in  Title. 

339  (9)  Use  or  Disposition  of   Goods  and 

Effect  of  Resale. 
339  (10)  Retention  of  Article  after  Discove 
339  (11)  Where  Property  Is  Worthless  or  I 

or  Destroyed. 
339  (12)  Damages   from   Breach  of   Warran 
by  Subsequent  Disease  or  Injury. 
Trial. 

Conduct  in  General. 

•  Questions  for  Jury. 

342  (1)  Making  and  Requisite  of  Express  \ 
342  (2)  Scope  and  Extent  of  Warranty, 
342  (3)  Breach. 

342  (4)  Notice  of  Defects  and  Return  of  P 

Instructions. 

343  (1)  In  General. 

343  (2)   Implied  Warranty. 
343   (3)   Breach  of  Warranty. 
343  (4)  Nature,  Extent,  and  Computation  oi 
Appeal  and  Error. 


IZ.  OoDditional  SiUes. 

§  345.  Nature  of  Sales  on  Condition. 

§  346.  What  Law  Governs. 

§  347.  Conditional  Sales  Distinguished  from  Other  Trat 

§  348.  .  In  General. 

§  349.  Sale  with  Reservation  of  Uen. 

§  350. Consignment  for  Sale  or  Other  Agency. 

§  351.  Conditions  Which  May  Bt  Imposed. 

§  352.  Contrapts  Creating  Conditions  on  Transfer  of  Tii 

§  353.  Execution  and  Delivery  of  Instrument. 

§  354.  Filing,  Recording  and  Registration. 

§  355.  Construction  and  Operation  of  Conditions  as  betwt 

§  356.  In  General. 

§  357.  Conditions  Precedent  in  General. 

§  358.  Payment  of  Price. 

§  359.  Conditions  Subsequent. 

§  360.  Operation  and  Effect  of  Conditions  as  to  Third  P 
.      §  361.  In  General. 

§  361  (I)  Filing,  Recording,  and  Registration. 

§  361  (2)  Purchasers  from  Buyer  in  General. 

§  361  (3)  Purchasers  at  Judicial  Sale. 

§  361   (4)  Creditors  of  or  Purchasers  from  Seller, 
§  362. Bona  Fide  Purchasers  from  Buyer. 

§  362  (1)  In  General. 

§  362  (2)  Filing,  Recording,  and  R^stration. 
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g  363.  — -  Creditors  of  Buyer. 

§  363  (1)   In  General. 

§  363   (2)  Filing,  Recording  and  Registration. 
g  364.  Performance  or  Breach  of  Condition. 
g  365.  Waiver  of  Condition  or  of  Forfeiture  for  Breach. 

§  365   (1)  In  General. 

§  365   (2)  Claim  of  Existence  of  Lien. 

§  365  (3)  Enforcing  or  Attempting  to  Enforce  Payment  of  Price. 
§  366.  Remedies  of  Seller. 
I  367.  In  General. 

§  367  (1)  Nature  and  Form  and  Election  of  Remedy  in  General. 

§  367  (2)  Recovery  of  Goods  or  Proceeds  Thereof,  and  Actions 
for  Conversions. 

§  367  (3)  Conditions  Precedent. 

§  367  (4)  Necessity  and  Effect  of  Demand  or  Tender. 

§  367  (5)  I>:fenscs. 

§  367  (6)  Pleading  and  Evidence. 

§  367  (7)  Trial. 

§  367  (8)  Damages  and  Judgment. 

§  367  (9)   Resale. 
5  368. Against  Third  Persons. 

§  368  (1)   In  General. 

§  368  (2)  Recovery  of  Goods  or  Proceeds  Thereof. 

§  368  (3)  Conditions  Precedent  and   Defenses. 

§  368  (4)  Amount  and  Items  of  Recovery. 

}  369.  Remedies  of  Subsequent  Purchasers. 

[  370,  Criminal  Responsibility  for  Removal  or  Transfer  of  Property. 

Cross  References. 

sales  of  real  property,  see  the  title  VENDOR  AND  PURCHASER.  As  to 
i    by    way  of  barter  or  exchange,  see  the  title   EXCHANGE    OF   PROP- 

As  to  bills  of  sale  as  securities  for  payment  of  debts,  see  the  title  CHAT- 
IORTGAGES.  As  to  transfers  of  rights  in  action,  see  the  title  AS- 
ENTS.  As  to  sales  by  or  to  particular  classes  of  persons,  see  the  titles 
TS;    INSANE  PERSONS;  and  other  specific  heads.     As  to  sales  by  or  to 

in  representative  or  fiduciary  relations,  see  the  titles  BROKERS;  EXE- 
S  AND  ADMINISTRATORS;  FACTORS;  GUARDIAN  AND  WARD; 
PAL  AND  AGENT;  TRUSTS;  and  other  specific  heads.  As  to  sales  of 
r  species  of  property,  see  the  titles  SHIPPING;  GOOD  WILL;  PATENTS; 
;r  specific  heads.  As  to  regulations  of  sales  of  particular  articles,  see  the 
CPLOSIVES;  FOOD;  INTOXICATING  LIQUORS;  POISONS;  WEAP- 
id  other  specific  heads.  As  to  sales  in  execution  of  powers  in  general,  see 
POWERS.  As  to  enforcement,  by  sale,  of  mortgages,  see  the  titles  CHAT- 
ORTGAGES;  PLEDGES.  As  to  rules  by  assignees  for  benelit  of  credit- 
rivers,  etc.,  see  the  titles  ASSIGNMENTS  FOR  BENEFIT  OF  CREDIT- 
ECEIVERS.  As  to  sales  under  judgments,  decrees,  and  orders  of  courts, 
title  JUDICIAL  SALES.  As  to  sales  under  judicial  process,  see  the  titles 
HMENT;  EXECUTION;  SHERIFFS  AND  CONSTABLES.  As  to  sales 
;  sec  the  title  TAXATION.  As  to  requirements  of  the  statute  of  frauds, 
:itlt   FRAUDS,  STATUTE  OF. 
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Sales 


§§  1-1  (2) 


I.  REQUISITES  AND  VALIDITY  OF 

CONTRACT. 

i  1.  Nature  and  Essentials  of  Contract 
for  Sale  of  Personal  Property  m 
General. 

I  I  (1)  In  General. 

See  post,  "Modification  or  Rescission 
of  Contract/'  §§  73-109;  "Existence  and 
Validity  of  Contract  of  Sale,"  §  177  (1); 
"Consideration/*   §  265    (3). 

A  contract  of  sale  is  perfect  when  alt 
the  terms  are  agreed  on  by  the  parties, 
and  they  mutually  bind  themselves  to 
peiiform  their  respective  obligations  im- 
posed thereby.  Offutt  v.  Wells,  42  Ala. 
199. 

Title— Mutual  Assent.— To  constitute 
a  sale,  the  parties  must  mutually  as«cnt 
that  the  property  in  the  thing  sold  shall 
pass  to  the  purchaser.  Leigh  Bros,  v. 
Mobile,  etc.,  R.  Co.,  58  Ala.  165. 

Concurrence  of  Mind8.<-lt  is  essential 
to  a  contract  of  sale  that  there  should 
be  a  concurrence  of  the  minds  of  the  ven- 
dor and  vendee,  though  that  concurrence 
need  not  take  place  at  the  same  instant 
of  time.    Falls  v.  Gaither,  9  Port.  605. 

Appropriation  of  Particular  Article  — 
Intent  tg  Pass  Title. — Under  a  contract 
for  the  sale  and  purchase  of  a  manufac- 
tured article,  the  property  does  not  pass 
to  the  purchaser  by  his  order  to  the  man- 
ufacturer and  its  acceptance;  there  must 
be  the  selection  and  appropriation  of  one 
particular  article,  and  facts  showing  an 
intention  to  pass  the  title  or  property 
to  the  purchaser.  Jones  &  Co.  v.  Brewer, 
79  Ala.  545,  cited  in  notes  in  17  L.  R.  A. 
181,  26   L.   R.  A,  N.  S.,  45,  55. 

Weighing,  Measuring,  or  Fixing  Price. 
— ^A  sale  of  cotton  may  be  complete  with- 
out weighing,  measuring,  or  fixing  the 
price,  when  such  is  the  agreement.  Ader- 
holt  V.  Embry,  78  Ala.  185,  cited  in  notes 
in  26  L.  R,  A.,  N.  S.,  7,  17,  56. 

A  contradt  was  entered  into  for  the  sale 
of  an  entire  crop  of  cotton,  then  in  a 
storehouse,  at  so  much  a  pound.  The 
cotton  had  been  weighed  by  a  public 
weigher  seven  days  before,  the  price  was 
to  be  paid  when  called  for  within  a  few 
days,  and  an  order  was  given  to  the  pur- 
chaser on  the  warehouseman  to  •  deliver 
the  cotton.  Held,  that  the  sale  was  com- 
plete, weighing  not  -being  necessary  to 
ascertain  the  aggregate  sum  of  the  price. 


and  that  the  law  would  not  imply  an 
agreement  that  the  cotton  should  be  again 
weighed,  in  the  absence  of  proof  showing 
that  it  was  contemplated.  Magee  v,  Bill- 
ingsley,  3  Ala.  679. 

Actual  Possession. — ^"Upon  all  sales  of 
specific  goods  in  the  possession  of  the 
vendor,  the  contract  is  complete  when 
the  buyer  and  seller  agree;  the  property 
in  the  goods  then  passes  to  the  buyer, 
and  the  risk  of  loss  by  accident,  or  from 
any  other  cause  than  the  fault  or  negli- 
gence of  the  seller,  is  cast  upon  the  buyer 
as  an  incident  of  ownership,  though  act- 
ual possession  may  not  pass,  and  he  may 
not  be  entitled  to  it  until  he  pays  the 
price,  or  performs  other  like  stipulation." 
Pilgreen  v.  State,  71  Ala.  368. 

Deed. — A  deed  is  not  necessary  in  a 
conveyance  of  personal  property;  and  a 
delivery  passes  title,  as  effectually  as  the 
most  solemn  instrument.  Rochelle  v. 
Harrison,   8    Port.   351. 

Time  for  DeliTery— Means  of  Notifica- 
tion.— A  contract  whereby  plaintiff  agreed 
to  sell  defendant  lumber  at  a  stipulated 
price,  delivery  to  be  made  according  to 
the  wishes  of  defendant  in  November,  or 
within  a  reasonable  time  thereafter  when 
so  notified  by  defendant,  is  not  invalid 
for  uncertainty  because  the  means  or 
method  by  which  the  wishes  of  dcten- 
ant  should  be  communicated  were  not 
specified.  Central  Lumber,  etc.,  Co.  v.  Mc- 
Clure  Lumber  Co.,  180  Ala.  606,  61  So. 
821. 

Payment  of  Rent— Com  Put  in  ''Share 
Cropper*  Cribs. — Where  an  owner  of  land 
merely  showed  a  "share  cropper"  cribs 
into  which  to  put  rent  corn  and  others 
in  which  to  put  his  own  corn,  and  neither 
had  an  agreement  or  understanding  that 
corn  placed  in  the  cribs  would  be  taken 
for  rent,  nor  assumed  dominion  over  it 
after  it  was  placed  there,  though  the  ten- 
ant believed  that  corn  put  in  the  cribs  was 
to  be  taken  for  pa3rment  of  his  indebted- 
ness, there  is  no  such  meeting  of  minds 
as  will  bind  the  landlord  as  for  a  sale  and 
delivery.  Sells  v.  Price,  3  Ala.  App.  534, 
57  So.  265. 

§  1  (8)  Necessity  of  DeliTery  of  Goods. 

See  post,  "Failure  to  Deliver/'  §  94; 
"Requisites  and  Validity  of  Contracts  of 
Sale,"  §   181   (1). 

A  sale  is  valid,  as  between  the  parties. 


so 


t    delivery.     McCoy    v.     Moss,     9 

8. 

sale  of  a  chattel  is  complete  when 
mi  of  sale  are  agreed  upon,  though 
ittcl  is  to  remain  with  the  vendor 
d  for.  Montgomery  Furniture  Co. 
Jaway,  104  Ala.  100,  IS  So.  29. 
1e  of  personal  property,  held  and 
I  adversely  by  another,  does  not 
le  legal  title,  but  operates  merely 
ansfer  of  a  chose  in  action.  Hud- 
V.  Huey,  73  Ala.  315. 
re  of  the  seller  of  jewelry  to  de- 
showcase  therewith  the  very  mo- 
r  day  or  hour  the  jewelry  was  de- 
is  not  of  itself  sufficient  to  war- 
scission,  in  absence  of  a  provision 
Illation  to  that  effect  McAllister- 
Co.   V.  Mathews,  167  Ala.  3«l,  52 


Acrecment  u  to  Price  and  Time 

Mode  of  Payment 
ntc,  "In  General,"  %  1  (1). 
'  executory  contract  of  sale  must 
\f   Ax  the  price  or  provide   some 

for  ascertaining  it,  in  order  to  be 
ible.  Elmore,  etc..  Co.  v.  Parish 
170  Ala.  498.  54  So.  203. 
.  sale  of  personal  property,  the 
:  may  be  complete,  without  speci- 
le  price  to  be  paid;  as  where  it  is 
:ed,  or  is  left  Open  for  future  ad- 
t  by  consent,  the  property  being 
d  with  the  intention  to  complete 
t.     Wilkinson    v.    Williamson,    76 

e  the  price  is  not  left  open  by 
and  is  not  fixed  by  the  concur- 
ent  of  the  parties,  the  vendor  in- 
to sell  at  one  price,  and  the  pur- 
intending  to  buy  at  a  different 
dough  the  property  is  delivered, 
no  complete  contract;  and  either 
lay  rescind,  on  discovering  the 
mistake,  by  offering  to  return  the 
3r  the  property,  as  the  case  may 
cinson  v.  Williamson.  76  Ala.  163. 
note  in  23  L.  R.  A.,  N.  S.,  1110. 
itract  of  sale  of  bales  of  cotton 
'cry  in  designated  months  and  to 
in  weight  not  less  than  490 
nor  more  than  SIO  pounds  per 
asis  4's,"  reweighed  and  f.  o.  b. 
:  difference  for  the  grades  above 
>w  basis  to  be  settled  at  the  pre- 


vailing differences  at  the  time  of  delivery,- 
reweights  and  grades  to  be  settled,  and 
cotton  paid  for  on  delivery,  and  in  the 
event  of  difference  of  opinion  as  to  grade 
an  arbitration  to  be  had,  is  sufficiently 
certain  to  constitute  a  valid  contract,  tor 
though  the  prices  to  be  paid  for  the 
grades  above  and  below  "4'»"  arc  not 
stated  in  figures,  they  are  to  be  settled 
"at  the  prevailing  differences  at  the  time 
of  delivery,"  which  means  differences  in 
the  market  price.  Baker  v.  Lehman,  etc., 
Co.,  186  Ala.  493.  65  So.  391  (distinguisb- 
ing  Elmore,  etc.,  Co.  v.  Parish  Bros.,  170 
Ala.  499,  34  So.  BOS). 

A  contract  for  the  sale  of  cotton  pro- 
vided for  the  sale  of  "one  hundred  hales 
of  cotton  on  the  following  terms,  vii.; 
Basis.  American  Strict  Middlin,  at  WW, 
•  •  •  Good  Middling  >g  on  Strict  Mid. 
Mtddiing  Mi  off  Strict  Mid.  Strict  Low 
Middling  7/16  off  Strict  Middling.  Noth- 
ing helow  Strict  Low  Middling  except  at 
differences  t«  be  agreed  upon  at  the  time 
of  delivery.'  Held,  that  the  contract  wm* 
not  unenfor.  eahle  because  of  uncertainty 
as  to  the  pric*  on  the  ground  that  it  ocr- 
niitted  delivery  of  ;.  fnadc  of  cotton  be- 
low Strict  low  middling,  but  did  not  |iro- 
vide  a  price  for  such  grade:  the  legal 
effect  of  the  provision  "Nothing  below 
Strict  Low  Middling  except  at  differences 
to  be  agreed  upon  at  the  time  of  de- 
livery," being  to  exclude  cotton  of  that 
grade,  since  an  agreement  to  make  an 
agreement  upon  terms  to  be  afterwards 
ascertained  is  futile.  Elmore,  etc.,  Co. 
V.  Parish   Bros.,  170  Ala.  499,  54  So.  203* 

If  the  contract  provided  that  "grades 
below  strict  low  middling  at  differences 
to  be  mutually  agreed  upon  at  the  time  of 
delivery"  instead  of  as  provided  in  the 
last-quoted  phrase,  it  would  be  unen- 
forceable because  of  uncertainty  as  to  the 
price,  as  the  contract  would  then  not  re- 
quire any  part  of  the  cotton  to  be  of  a 
grade  equal  to  or  better  than  strict  low 
middling,  and  would  provide  no  price  for 
that  grade.  Elmore,  etc.,  Co.  v.  Parish 
Bros.,  170  Ala.  499,  54  So.  203. 

A  writing  executed  by  defendant  ac- 
knowledged receipt  from  plaintiff  for 
shipment  on  account  "the  following  num- 
ber bales  of  cotton,  viz.."  followed  by  an 
itemized  statement  of  the  number  of  bales 
received  on  the  various  dates  stated,  to- 
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gether  with  the  amount  advanced  on  each 
consisnnieni  received,  and  further  recited 
that  the  cotton  was  to  be  settled  for  at 
any  time  plaintiffs  might  elect  by  giving 
notice  before  12  o'clock  "on  basis  Mid.," 
the  evidence  showing  that  the  quoted 
phrase  referred  to  the  market  price  of 
middling  cotton.  Held,  thai  while  the 
instrument  did  not  purport  to  be  a  com- 
plete contract,  being  in  part  a  receipt, 
and  in  part  a  statement  of  the  terms  of 
the  contract,  which  were  yet  executory, 
it  was  not  void  for  uncertainty  as  to  the 
price,  being  capable  of  being  made  cer- 
tain, .lones  Cotton  Co.  v.  Snead,  53  So. 
988,   169.  Ala.   566. 

§  1  (4)  Certainty  as  to  Subject  Hatter. 

See  ante,  "In  General,"  §  1  (1);  post, 
"Ascertainment  of  Quality,  Quantity  or 
Price,"  g  163  (2);  "Constnt  to  Delivery 
and  Acceptance  or  Rejection  of  Goods, 
§    164    (5). 

"Where  any  article  is  sold  without  ex 
^iress  agreement  as  to  quality,  the  vendor 
is  nevertheless  required  to  supply  a 
chantable  article.  'The  purchaser 
not  insist  that  the  thing  shall  be  of  any 
particular  quality  or  fineness,  but  he  has 
n  right  to  demand  that  it  shall  be  a  mer- 
chantable article,  answering  to  the  de- 
scription of  the  contract.  Cachet  v.  War- 
ren,  12  Ala.  288.  292;  Frith  v.  Hollan, 
133  Ala.  583,  32  So.  4M."  Whitley  v. 
Willingham,  176  Ala.  264,  57  So.  816,  817. 

A  contract  for  sale  of  cotton  is  valid, 
'  although  the  grade  of  cotton  is  not  speci- 
fied;  the  vendor  lieing  required  by  law 
to  deliver  a  merchantable  article.  Whit- 
ley V.  Willingham,  176  Ala.  264,  67  So. 
H16. 

Title  does  not  pass  on  the  sale  of  100 
bushels  of  corn,  part  of  a  larger  mass 
from  which  it  is  afterwards  to  be  sep- 
arated by  the  seller.  Warten  v.  Strane, 
33  Ala.  311,  8  So.  831;  Fry  v.  Mobile  Sav. 
Bank,  75  Ala.  473. 

A  bill  of  sale  of 
'lOO  pounds  each,  r 
land,"  is  void  for 
identifying     th< 


o  bales  of  c 
growing    o 


sold.      Jordan 


Emanuel,  52  So.  310,  167  Al; 

K  contract   for  the  sale  and  delivery  of 
100   "'bales"   of  cotton   at   a   named   price 
19  unenforceable  for  uncertainty  as  to  t 
amount  of  cotton  sold,  in  absence  of 


showing  of  a  usage  delinit< 
weight  of  a  bale  of  cotton. 
Parish   Bros.,   170  Al 
203. 
§  1.  What  Law  Govenu. 

See  post,  "Illegality,"  J  3( 
Governs,"  |  45;  "What  I 
§  346. 

tract  made  in  one 
sale  of  goods,  the  sate  of  - 
there  and  valid  everywhen 
law,  must  be  held  to  be  val 
to  which  the  goods  so  sold 
under  the  contract  sale,  i 
ing  statutes  forbidding  sod 
the  latter  sbite.  Bott  v.  M 
252. 

If, a  contract  of  sale  of  i 
in  the  state  where  made, 
forced  in  Alaljama.  into  wt 
shipped;  and  the  purchaser 
it  because  the  guano  was 
and  inspected  before  sale 
spection  laws  of  Alabama. 
bin,  52  Ala.  252. 

Where  defendants,  resid 
bam  a,  purchased  of  W., 
Georgia,  fertilizer  to  be  de' 
bama.  giving  their  note  thi 
.Alabama  contract.  Hanov 
V.  Johnson,  90  Ala.  MO,  8  £ 
note  in  64  L.  R.  A.  886. 

When  an  order  or  propo; 
chase  of  guano  is  sent  by  It 
in  Georgia,  who,  in  complig 
ship  the  guano  on  board  tl 
state  consigned  as  directei 
chaser  in  Alabama,  the  co 
is  complete  in  Georgia.  B 
52  Ala.  252. 
§  3.  Sale  Dwtmguubed  Iron 

See  ante,  "In  General 
post.  "Bailment  in  General 
of  Payment."  \  5;  'Tledge. 
in  General,"  g  7;  "Exchanj 
ecutory  or  Executed  Con 
"Conditional  Sales  Distin 
Other  Transactions."  g  347. 
§  4.  —  Bailment  in  Geaei 
g  4  (1)  Agreements  for  Ri 
erty. 

C.  who  had  a  mule,  exc 
written     instrument    acknc 
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>t  from  H.  of  a  given  sum  of  money 
II  payment  for  the  mule  and  provid- 
lat  if  C.  paid  said  sum  of  money  and 
lo  H.  by  a  given  date,  then  the  mule 

0  belong  to  C,  otherwise  the  Jnstru- 
was    to   remain    in    full    force    and 

,  H,  permitted  C.  to  remain  in  pos- 
in.  Held,  that  the  effect  of  the  in- 
cnt  was  to  pass  title  lo  H.  subject 
divested  on  payment  of  the  spcti- 
um.  and  until  then,  H.  was  entitled 
issession.     Scott  v.   Hodges,  62  Ala. 

contract  recited  that  in  considera- 
>f  $100  plaintiff  delivered  to  defend- 
rertain  options  therein  described 
consideration      that     if     defendant 

1  pay  plaintiff  a  named  sum  within 
ys  all  plaintiffs  rights  in  the  prop- 
hould  accrue  to  defendant,  and  that 
lant  cibligated  himself  to  pay  plain- 
lis    sum    or   to    return    the  options, 

had  been  duly  indorsed  to  him, 
1  30  days.  Held,  that  this  was  not 
tract  of  "sale  and  return"  so  as  to 
plaintiff  an  absolute  right  to  the 
ise  money  on  defendant's  failure  to 
:  within  the  ZO  day)  or  to  return 
jtions  in  30  days.  Wailes  v.  Howi- 
3  Ala.  375,  9  So.  584. 
S)  Contract!  for  Manufacture  or 
erfomuuice  of  Labor, 
on  tract  to  make  and  deliver  con- 
b locks  at  so  much  a  block  for  the 
of  a  house,  and  to  lay  the  blocks 
much  a  square  foot,  is  a  builder's 
ct,  and  not  one  of  sale,  and  the 
averning  sales  of  chattels  (foes  not 

Walstrora  V.  Oliver-Watts  Const. 

)  So.  «e,  lei  Ala.  aos. 

)  Option  to  Buy  or  Sell. 

post,    "In  General,"  §  348. 

—  Mode  of  Payment. 

intract  by  which  the  title  and  pos- 

1   of    a    slave   are    transferred   for   a 

[e        consideration,       measured       ir 

terms,  is  a  sale,  whether  the  con- 
ion  be  paid  in  money  or  in  some- 
igreed  on  as  its  equivalent.  Gunter 
key,  30  Ala.  SBl. 
mtract  by  which  the  owner  of  two 

transfers  them  to  another  in  < 
ion    of   two  other  slaves  and  $100 
ney,    the  price  or  value  not  being 


measured    in    money    terms,    is    an    ex- 
change,    Giinter  f.  Lcckey,   30  Ala.  5»1. 

§  «. Pledge. 

See   post,  "Weight  and   Sufficiency,"    S 

71    (3). 

'Courts  have  always  leant  extremely 
against  contracts  of  sale  with  liberty  to 
repurchase,  being  always  inclined  to 
bring  them  to  be  cases  of  redemption." 
May  V.  Eastin,  8  Port.  414,  429. 

There  being  a  great  disparity  between 
the  value  of  the  property  and  the  agreed 
price  named  therein,  the  designation  of 
an  instrument  as  "a  bill  of  sale,"  and  a 
declaration  therein  that  the  grantee  is  to 
be  regarded  as  an  "absolute  owner  of  the 
property,"  will  not  defeat  its  construc- 
tion as  a  mortgage,  where  it  expressly 
provides  for  the  preservation  of  a  pre- 
existing debt  already  sued  to  judgment, 
and  of  its  execution  lien  upon  the  prop- 
erty therein  conveyed,  provision  being 
further  made  that,  if  the  debt  is  not  paid 
in  installments,  as  specified,  other  prop- 
erty of  the  grantor,  who  retains  simply 
the  right  to  "repurchase,"  may  be  levied 
upon.  Rapier  *.  Gulf  City  Paper  Co.,  77 
Ala.  120. 

A  written  instrument  in  the  following 
form:  "This  day  received  of  R.  two  hun- 
dred twenty-five  dollars,  for  the  payment 
of  which,  by  the  25th  December  next,  I 
hereby  assign  over  to  said  R.  the  free 
and  full  title  to  a  certain  negro  girl  named 
Hulda" — is  a  mortgage,  and  not  a  bill  of 
sale.  Ross  i>.  Ross,  21  Ala.  322. 
§  7.  —  Agency  in  GeneraL 

Accused  entered  into  a  contract  with 
a  fertilizer  company,  whereby  the  com- 
pany was  to  ship  him  fertiliser  and  re- 
ceive his  notes  therefor,  which  fertilizer 
accused  might  sell  at  his  own  price,  and 
later  to  pay  the  company.  Held,  that 
although  the  contract  provided  that  ac- 
cused was  the  fertilizer  company's  agent, 
there  was  no  agency,  a  person  to  whom 
goods  are  consigned  to  be  sold,  and  who 
is  at  liberty  to  sell  them  at  any  price  on 
any  terms  he  pleases,  paying  a  fixed  price 
to  the  owner,  being  not  an  agent,  but  a 
vendee.     Jackson   v.    State,    2   Ala.    App, 

226,    57    So.    110. 

A  lumber  company  contracted  to  fur- 
nish a  sawmill  company  orders  "at  cur- 
rent market  prices  suitable  to  cut  all  of 


the  latter  company's  logs  into"  (or  a 
stipulated  period.  That  was  by  mutual 
consent  extended,  "and  to  arrange  Eot 
such  financial  assistance  as  the  (sawmill) 
company  may  require  from  time  to  time 
to  operate  the  mill,  to  make  all  collec- 
tions for  timber  and  lumber,  to  render 
such  assistance  as  may  be  possible  in 
getting  cars  to  move  said  lumber,"  in 
consideration  of  which  services  the  saw- 
mill company  agreed  to  pay  a  certain 
sum  per  1,000  feet  for  all  lumber  cut  and 
shipped,  regardless  of  whether  the  orders 
were  secured  by  the  lumber  company  or 
accepted  by  the  sawmill  company  with- 
out the  service  of  the  former.  It  was 
also  provided  that  the  latter  class  of 
ders  should  not  be  accepted  so  as 
conflict  with  filling  the  former  class. 
The  sawmill  company  was  not  financially 
fullhanded  nor  favorably  situated  Other- 
wise to  sell  the  mill's  output,  and  the 
lumber  company  was  favored  in  these 
respects.  Held,  that  the  contract  cre- 
ated the  relation  of  principal  and  agent, 
and  not  vendor  and  vendee.  Lindsey 
Lumber  Co.  v.  Mason,  51  So.  750,  iflS 
Ala.  194. 
$  6.  ——  Exchange. 

A  contract  by  which  the  owner  of  two 
slaves  transfers  them  to  another,  in  con- 
sideration of  two  other  slaves  and  $100 
in  money,  the  price  or  value  not  being 
measured  in  money  terms,  is  an  ex- 
change. Gunter  v.  Lerkey,  30  Ala.  591. 
S  ».  Penonal  Property  Which  Hay  Be 
Subject  at  Sale. 

See  post,  "Existence  and  Condition,"  | 
10;  "Goods  or  Articles  to  Be  Produced 
or  Manufactured."  |  11;  "Ownership  or 
Interest  of  Seller,"  §  12;  "After  Acquired 
Property."  §  13, 
g  10.  —  Exiatence  and  Condition. 

See  post,  "Goods  or  Articles  to  Be 
Produced  or  Manufactured,"  g  11;  "Part 
of  Specific  Stock  or  Mass."  §  171.' 

Things  not  in  esse,  actual  or  potential, 
can  not  be  the  subject  of  sale,  although 
they  may  be  the  subject  ocf  an  agreement 
to  sell.  Robinson  v.  Hirschtelder,  59 
Ala.  503. 

A  mere  possibility,  or  expectancy  in. 
or  growing  out  of  property  can  not  be 
the  subject  of  a  valid  sale;  and  the  trans- 
fer of  accounts  to  be  made  in  the  prac- 


tice of  medicine,  in  cei 
years,  by  a  physician  to  A.. 
to  A.  such  a  title  or  i 
accounts  when  created,  as 
A.  to  maintain  an  action 
own  name.  Skipper  v.  S 
255;  Purcell  v.  Mather,  3S 

A  growing  crop  of  cotto 
existence  as  may  be  the 
of  a  sale,  to  vest  in  possess 
future  time.  Robinson  v. 
Co.,  It  Ala.  977;  Ravisiea 
Ala.   297;   Adams  v.  Taihii 

§  U.  Goodf  or  Artie] 

duced  or  Hatrafactared 


§   li.  Ownenhip.    or 

Seller. 

One   who    buys    propert 
from  a  third  person  who  h: 
to    sell    acquires    no    title 
well   V.    Thompson.    49    So 
306. 

The  ownership  or  posses 
by  a  seller  at  the  time  of  1 
sell  cotton  was  not  essentii 
ity  of  the  sale,  and  the  in 
contract  ^an  not  be  infei 
mere  fact  that  the  seller 
merchant  who  regularly  ' 
from  the  neighboring  pla 
cotton  on  hand  at  the  tim 
ing  of  the  contract.  Baki 
etc.,    Co.,    189    Ala.    493,    65 

S  13.  After-Acquired 

See  ante,  "Existence  ar 
!  10. 

The  income  to  be  derived 
receipts  and  the  various  pi 
ture  races  and  fairs  to  be  h 
already  prepared  for  sue 
subject  to  sale.  Dargin  i 
So.  12S,  115  Ala.  510 
§  14.  PartJea. 

See  post.  "Capacity  and 
S    15;    "Participation   in  an 
Transaction,"  %  It. 
§  10.  Capacity  and  Ri 

See    post.    "Title    and 
Seller  in  General,"  S  186   ( 

Where  one  purchased  co 
from    one   who    had    no   ti 
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acquire    no    better    title    than    the  to  C.,  who  subsequently  absconded.  Held, 
though   he  purchased  without  no-  that  defendant   was   not   liable   to   plain- 
real  owner's  title  and   for  a  tiff  for  the  value  of  these  goods.    Wood- 
ile  consideration.     Bennett  &  Co.  v.  Dryer     Grocery     Co.    v.    Alabama     Nst. 
146   AU.   490.   41   So.   14g.  Bank,    110  Ala.   311,   30   So.   311. 


-~-  ParticipAtion  in  aod  Relation 
>  Transaction. 

defendant,  through  her  husband, 
atd  to  pay  for  certain  materials, 
hey  were  furnished  on  her  sole 
though  used  by  a  contractor,  she 
iable  for  the  price  thereof,  with- 
:gird  to  the  outcome  of  the  Con- 
or whether  she  owed  the  contract- 
leitmao  v.  Birmingham  Faint,  etc., 
BS  Ala.  313,  e4  So.  600. 
an  action  for  the  price  of  goods 
d  to  have  been  sold  defendant  for 
I  W.  through  S.,  plaintiffs  agent,  it 
lot  error  to  charge  that  if  the 
was  given  by  plaintiff  to  W.  and 
the  first  instance,  and  not  to  de- 
it,  the  jury  should  find  for  defend- 
Stten  V.  Sanders,  116  Ala.  155,  32 
13.  See  post.  "Weight  and  Suffi- 
."  I  71  (2). 

:re  an  insolvent  corporation  passes 
ilution  purporting  to  sell  certain 
ty  to  a  third  person  in  trust  for 
litor,  and  the  third  person  is  not 
:ent  of  the  creditor,  and  the  latter 
lOt  consent  to  the  transaction,  such 
I  acquires  no  title  to  the  property 
ainst  a  receiver  subsequently  ap- 
i,     Montgomery  v.  Enslen,  38  So. 

!6    Ab.    654. 

president  of  defendant  bank,  to 
C  owed  about  $9,000,  learning  that 
tter  was  squandering  the  income 
lis  business,  had  an  interview  with 
n  the  presence  of  H.,  C.'s  book- 
.  and   threatened  to  take  steps  to 

the  bank's  debt  unless  something 
one.     C.  thereupon  agreed  that  H. 

handle  the  cash  and  see  that  the 
were  paid,  and  that  he  (C.)  would 
(raw   out   enough   for  his   absolute 

Ihiring  the  next  few  months  H. 
harge  of  the  cash,  deposited  money 
^ndant's  bank  to  C.'s  credit,  checked 
ime    out    in    C.'s    name,    and    paid 

$20,000  to  various  creditors,  in- 
;  $5,000  to  defendant,  and  a  smaller 
o  plaintiff;  and  the  latter,  after 
ng  that  payment,  sold  other  goods 


§  17.  Coniidention. 

See  post,  "In  General,"  %  18;  "Want  or 
Failure  of  Consideration,"  §  IS. 
§  1$.  In  General. 

See  post,  "tn  General,"  §  189;  "Pay- 
ment of  Value,"  g   190. 

Where  one  pays  cash  in  whole  or  in 
part  for  the  goods,  or  takes  them  in  pay- 
ment of  a  debt  due  to  him  from  his 
vendor,  he  is  a  purchaser  for  value.  Wilk 
V.  Key,  117  Ala.  285,  23  So.  fl. 

Where  an  obligation  to  sell  goods, 
binding  only  on  the  sellers,  was  incor- 
porated in  an  agreement  for  the  sub- 
leasing of  premises  by  the  sellers  to  the 
buyers,  and  was  an  inducement  to  the 
buyers  to  lease  the  premises,  the  obliga- 
tion to  pay  rent  under  the  sublease  was 
a  valuable  consideration,  not  only  for  the 
use  of  the  premises,  but  for  the  obliga- 
tion of  the  sellers  to  supply  the  goods. 
Baer  &  Co,  v.  Mobile  Cooperage,  etc., 
Co.,  159  Ala.  491,  4S  So.  92;  Christian, 
etc.,  Grocery  Co.  v.  Bienville  Water  Sup- 
ply Co.,  106  Ala.  124,  IT  So.  3S2;  Mer- 
ritl  V.  CofHn.  152  Ala.  474,  44  So.  S22. 
§  IB. Want  or  Failure  of  Conaidera- 

See  post,  "Preexisting  Debt,"  §  191. 
§    90.    Offer    to    Sell,    and    Acc^rtaace 

Thereof. 
§  ao  (1)  Offer  to  SeU. 

An  agent  for  the  sale  of  sewing  ma- 
chines, having  possession  of  a  horse  be- 
longing to  his  principals,  which  was  used 
in  the  business,  was  informed  by  them, 
by  letter,  that  he  would  be  charged  with 
the  horse  on  their  books,  unless  he  re- 
turned and  rendered  an  account  of  his 
sales;  after  which,  without  returning  or 
rendering  an  account,  he  sold  the  horse 
to  another  person,  to  whom  he  showed 
the  letter.  Held,  that  the  agent  could 
not  treat  the  letter  as  a  proposition  to 
sell  him  the  horse.  Calhoun  v.  Thomp- 
son, 56  Ala.  166. 
§  so  (t)  Withdrawal  of  Offer. 

An  offer  to  sell  property  not  requiring 
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ftci  acceptance  of  the  proposition  to  be 
accompanied  with  the  purchase  money, 
though  made  through  an  agent,  may  be 
recalled  without  notice  being  first  given 
to  the  person  to  whom  it  is  made.  Falls 
V.   Gaither,   9    Port.   005. 

The  withdrawal  of  an  offer  to  sell  per- 
sonal property  before  acceptance  is  a 
r  of  defense,  the  offer  being  deemed 
to  be  in  force  until  it  has  been  answered. 
McCleskey  :■.  Howell  Cotton  Co.,  U7 
Ala.   573,   42   So.   67, 

§  SO  (3)    Acceptance  of  Offer  to  Sell. 

See  post,  "Offer  -and  Acceptance,"  § 
43  (2). 

An  offer  to  sell  specific  chattels,  and 
an  acceptance  of  the  offer,  are  essential 
to  an  executed  sale;  but  such  offer  and 
acceptance  may  be  shown  by  the  acti 
and  conduct  of  the  parties,  although  no 
expressed  in  words;  as  where  cross-tiei 
arc  deposited,  according  to  a  knowt 
along  the  line  of  a  railroad,  foi 
inspection  and  acceptance  by  the  com 
pany,  this  amounts  to  a  proposal  to  sell 
and  the  subsequent  appropriation  of  then 
by  the  company  is  an  acceptance  of  thi 
offer,   and   passes   title.      Kinney   i:   South 


,   R.  Co,, 


:   Ala. 


;  So. 


An  offer  to  sell,  which  requires  thi 
payment  of  the  money  as  the  conditio! 
of  acceptance,  can  only  be  met  l^y  thi 
payment.     Falls  v.  Gaither,  9  Fort.  60S. 

Where  defendants  directed  plaintifTs 
agent  to  offer  plaintiff  certain  coltoi 
a  specified  price,  ihe  agent  did  so,  wh 
upon  plaintiff  immediately  telegraphed 
the  agent  an  acceptance  of  such  offer 
the  delivery  of  the  telegram  to  the  tel 
egraph  company  before  plaintiff  was  noti- 
fied of  the  withdrawal  of  the  offer  con- 
stituted a  sufficient  acceptance  to  form  i 
contract  of  sate.  McCleskey  v.  Howell 
Cotton    Co..    !47    Ala.    S73.    AS    So.    67. 

Where    one    proposes    to    buy    property 
from    another   at    a    given    price,    on 
It    the    seller    shall    perf< 
additional  act.  and  the  seller  make 
'   proposition   to  sell   on   the   le 
proposed,   "leaving  ofT'   the  condition    for 
the   performance  of   such    additional   act 
and  the  buyer  thereupon  certities  his  as 
;   modification,   and   accepts   thi 
proposition,    the    sale    is    complete:     am 
tbc    performance    of    the    additional    ac 


iginally  proposed  by  1 
forms  no  part  of  [he  cot 
even  though  it  may  be  evi 
declaration  of  the  seller, 
diately     thereafter,    that    h( 

ided  to  perform  such 
Gadsden    &    A.    U.    Ry,    C< 
Land  &   Improvement  Co..  ; 
Ala.   510. 

Where  a  telegram  accet 
for  the  sale  of  cotton 
words  "ship  promptly,'"  sue 
not  be  construed  as  addin 
to  the  sellers  offer.  McCli 
ell  Cotton  Co..  147  Ala.  47 
g  20  (i)  Variance  from  C 
ditional  Acceptance. 

.-K  seller  proposed  to  s 
pine  pilings,  10  inches  al  t 
40  feet  long,  at  $4  each,  f. 
be  paid  for  as  delivered, 
cepied  the  proposition,  at 
the  pilings  should  be  10  ii 
eter  at  small  end  and 
straight.  Held  to  constit 
tory  contract  of  sale.  Ellic 
40  So.  1018,  146  Ala.  568; 
54  Ala.   446. 

§  80  (5)    Time  for  Accepts 

An  offer  to  sell  person 
deemed  to  continue  in  for 
been  answered,  its  withdra 
ceptance  being  a  matter  o 
Cleskey  v.  Howell  Cotton 
573.    42    So,    67, 

§  81.  Offer  to  Buy  or  On 
and  Acceptance  Theret 
§  81  (1)  Withdrawal  or  C 
.After  negotiations  for 
canned  corn  by  plaintiff  it 
defendant  declined  a  pri 
made  a  counter  proposiiior 
have  hooked  your  order  foi 
cases  as  per  your  letter  i 
In  the  letter  of  June  I81I1 
plaintiff  had  seen  defendat! 
htiore  he  had  sent  to  def 
pIc  of  the  com  which  be 
another  manufacturer,  pla^ 
want  the  quality  of  com  a 
knd  a  little  su^r  used  in  i 
it  advisable.  •  •  *  I  ws 
to  use  the  brand  always  i 
good  cotn  as  can  be  had 
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tender  and  sweet."  Plaintiff,  in 
:o  defendant,  wrote:  "If  I  want  SOO 
nore  can  I  get  them?  •  •  •  Re- 
;r  in  yours  of  July  6th  you  agree 
e  me  corn  equally  as  good  as  the 
■  I  sent  you,  let  me  impress  upon 
le   importance    of   doing   that    very 

for  I  am  guaranteeing  the  corn 
in  every  respect  to  the  sample  I 
DU,  and  if  it  falls  short  I  wilt  have 
:  with  it  and  should  in  such  event 
I  you  to  make  it  good."  Held,  that 
was  no  meeting  of  the  minds  of 
rties,  so  that  defendant  could  re- 
e  stipulation  as  to  guarantying  the 
md     cancel    the    order.    Bider    v. 

3S  So.  16,  138  Ala.  2^5. 

1)  Acceptance  of  Offer, 
ptance  by  a  merchant  of  an  order 
ids  is  not  shown  by  evidence  that 
nowledged  its  receipt,  and  said  it 

have  prompt  attention.  Manier 
ling,  SO  So.  978,  lis  Ala.  S63,  cited 
:  in  38  L.  R.  A.,  N.  S.,  904. 
aveling  salesman  of  a  manufac- 
vith  authority  to  take  orders  sub- 
approval,  sold  a  bill  of  goods  to  a 
in  April,  which  the  manufacturer 
;d  and  filled.  In  September  fol- 
the  salesman  sold  other  goods  to 
'cr,  as  evidenced  by  a  written  or- 
ned  by  the  salesman,  which  desig- 
he  goods  and  the  price  to  be  paid 
r.  The  manufacturer  held  the  or- 
til  November  following,  without 
ng  to  the  buyer  whether  it  would 
ar  reject  the  order.  Held,  that  the 
on    the   part  of  the  manufacturer 

constitute  an  acceptance  of  the 
Gould  V.  Cates  Chair  Co.,  41  So. 
'  AU.  829. 

velingr  salesman  of  a  manufacturer, 
red  to  take  orders  subject  to  ap- 
sold  a  bill  of  goods  to  a  buyer,  as 
d  by  an  order  specifying  the 
ind  the  price  to  be  paid  therefor, 
ned  by  the  salesman.  Held,  that 
er  did  not  constitute  a  contract, 
bsence  of  acceptance  by  the  man- 
r.      Gould  V.   Cates  Chair  Co.,  ■11 

147    Ala.   629. 
nanufacturer,  in  November,  in  re- 
a   letter   of  the  buyer  written  in 
>nth,    stated  that  the  order  must 
ined    ir   consequence  of  the  price 
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fixed  by  the  salesman  as  shown  by  the 
order.  Held,  that  the  letter  sufficiently 
showed  n  on  acceptance  of  the  order. 
Gould  V.  Cates  Chair  Co.,  41  So.  676,  147 
Ala.  629. 

§  11  (3)  Variance  from  Offer  and  Con- 
ditional  Acceptance. 
Where  an  offer  made  for  1,500  bales  of 
cotton  at  a  certain  price  includes  the 
proposition  that  all  of  the  cotton  will  be 
taken  which  was  not  below  a  particular 
grade,  to  which  the  seller  replied,  "1,500 
bales  of  cotton  is  yours;  come  at  once," 
there  is  an  unconditional  acceptance  of 
the  offer  of  purchaser,  and  the  contract 
of  sale  is  executory,  and  imposes  upon 
the  purchaser  the  duty  of  accepting  and 
paying  for  the  cotton  within  a  reasonable 
timl.  McFadden  v.  Henderson,  29  So, 
840,  128  Ala.  281,  cited  in  notes  in  26  L. 
R.  A.,  N.  S.,  12,  15,  17,  32,  55. 

§  «  (4)    Time  for  Acceptance. 

Defendant  requested  plaintiff  to  allow 
third  persons  to  have  certain  goods, 
which  he  promised  to  pay  at  a  time 
named.  Held,  that  it  was  not  essential 
to  the  validity  of  the  contract  that  plain- 
tiff should  assent  at  the  time  the  prom- 
ise was  made,  but  it  was  sufficient  if  he 
afterwards  supplied  the  goods  before  the 
promise  was  revoked.  Sanford  v,  How- 
ard, 29  Ala.  684. 

§     M.     Option     to     Buy     and     Exerdae 
Thereof, 

Plaintiff  contracted  to  sell  defendant 
stock  of  a  corporation  for  a  certain  price 
within  a  certain  time,  at  defendant's  op- 
tion. Subsequently  he  delivered  the 
stock  to  defendant,  who  executed  a  writ- 
ing acknowledging  the  receipt  of  the 
stock,  and  agreeing  to  pay  therefor  ac- 
cording to  the  terms  of  the  optional  con- 
tract, or  return  the  stock  within  a  certain 
time.  Held,  that  on  failure  of  defendant 
lo  return  the  stock  within  the  specified 
time  he  was  liable  for  the  price.  Stevens 
V.  Hertzler,  109  Ala.  423,  19  So.  S38. 
S  as.   Oral   Contracts. 

A   parol    contract    of  sale   of   personal 
property  is  valid.     Hill  v.  Townsend,  69 
Ala.  286. 
g  B4.    Written  Contracts  in  GeneraL 

See   post,   "Execution,"  $  SB. 
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3  U.  Execution. 

Where  parties  agree  upon  a  sale, 
one  party  has  the  terms  thereof  reduced 
to  writing  and  embraced  in  a  document 
in  the  nature  of  a  receipt,  and  has  the 
other  party  sign  it  upon  payment  of  a 
part  of  the  purchase  money,  the  one  who 
prepares  it,  and  has  it  signed  by  the 
other,  and  retains  it,  is  as  much  bound 
by  its  recitals  as  the  party  signing  it,  es- 
pecially when  relating  to  a  transaction 
not  required  to  be  in  writing.  Finney  v. 
.Lucy    (Ala),   39   So.  583. 

Where  defendant  agreed  to  sell  plain- 
tiff a  certain  amount  of  cotton  to  be  paid 
for  at  a  stipulated  price,  and  plaintiffs 
accepted  a  memorandum,  which  wis 
signed  only  by  defendant,  the  contract 
was  not  incomplete  or  lacking  in  mutu- 
ality because  the  memorandum  was  not 
signed  by  plaintiff,  for  the  price  to  be 
paid  by  plaintiff  was  the  consideration 
•upporting  defendant's  promise.  Gann 
V.  Long  &  Sons,  S  Ala,  App.  274,  56  So. 
606;  Whalley  v.  Reese,  ISe  Ala.  500,  29 
So.  606;  Fulenwider  v.  Rowan.  136  Ala. 
887,  3*  So.  97S;  Ross  v.  Parks,  93  Ala. 
153,  8  So.  368. 

S  S6.  Implied  Agreementi. 

To  charge  one  for  articles  which  he  did 
not  authorize  the  purchase  of,  but  which 
came  to  the  use  of  his  family,  it  must 
appear  that  he  knew  the' fact,  and  did  not 
object  or  offer  to  return  them.  Grant  v. 
Cole,  8  Ala.  519;  Fisher  v.  Campbell,  9 
Port.  210. 

Where  an  employee,  during  a  period  of 
four  years,  took  goods  from  the  slock 
for  his  own  use.  charging  himself  on  his 
employers'  books  with  the  original  cost 
price,  without  objection  on  the  part  of 
his  employers,  these  are  circumstances 
from  which  an  implied  agreement,  for 
such  price,  may  be  inferred.  Stouden- 
mire  v.  Harper,  81  Ala.  242,  1  So.  8S7. 

I  t7.  Validity  of  Aaaent  in  GenenL 

Where  no  misrepresentations  were 
made  by  plaintiff's  agent  in  respect  to  the 
contents  of  an  order  signed  by  defendant 
for  certain  goods,  the  fact  that  defend- 
ant did  not  read  the  order  or  was  ignor- 
ant of  its  contents  before  he  signed  it 
was  no  defense  to  an  action  for  the  price 
of  the  goods.     Main  v.   Radney   (Ala.),  39 


So.  981;    Bank  v.  Webb, 
So.   14. 

g  n.    Mistake. 

In  the  absence  of  fraud 
tations  on  the  part  of  tl 
ability  of  the  seller  to  r< 
fense  to  an  action  for  bri 
that  the  contract  of  sa 
item  of  property  which  d 
that  he  did  not  know  of 
advertently  overlooked  at 
executed.  Rose  v.  Lewis, 
Ala.  531;  Goetter,  etc,  C 
Ala.  38T. 

Where  plaintiff  accept' 
the  sale  of  yards  by  reas 
in  the  quoted  price  in  th< 
it  was  entitled  to  reject 
purchase  elsewhere.  Wes 
e graph    Co.    v.    Annison 

Ala.  App.  3S1,  59  So.  757 
The  mere  fact  that  per! 
goods,  ordered  a  larger  ai 
intended  to,  docs  not  reli 
bility  therefor  where  th< 
as  written.  Alfred  Shriir 
Brice,  102  Ala.  655,  15  S< 

§  t8.     HiarepreKctatioB 
SeUer. 
See  post,  "In  General," 
or    Value,    |    31;     "Appli 
trine    of    Caveat   Emptor, 
lidity  -of  Contract,"  S   *1. 


§  SO. 


-  In  General. 


§  SO  (1>  In  GenenL 
See  post.  "In  General,' 
"Misrepresentation  con 
which  will  authorize  th 
equity  of  a  contract  must 
material  to  the  interest: 
party  (Juzan  v.  Toulmii 
that  is  to  say.  it  must  be  : 
tion  concerning  the  subjec 
taken  as  true,  would  add 
the  value  or  promise'  o 
matter."  Crooker  f.  Whi 
50  So.  227. 

A  misrepresentation  of 
by  the  vendor  of  personal 
at  the  time  of  the  sale, 
preliminary  negotiations, 
purchaser  has  a  right  to  i 
does  rely,  is  a  fraud,  aval 
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on  to  the  purchaser,  or  ai  a  defense 
action  for  the  purchase  money. 
I'.  Scott,  56  Ala.  202. 
presumption  that  men  intend  the 
1  consequences  of  their  voluntary 
rises  in  cases  of  fraud  authorizing 
to  rescind  sales  only  after  proof 
other  essential  elements  of  fraud; 
ic  representation  must  have  been 
,  the  seller  must  have  known  or 
sod  reason  to  believe  that  it  was 
.  and  the  buyer  must  have  relied 
Crooker  V.  White,  SO  So.  227,  168 
■s. 

e  of  Manufactore. — A  purchaser  of 
i  may  not  rescind  the  contract  for 
represeirtations  a»  to  the  place 
the  g-oods  were  manufactured,  such 
rtsentations  not  being  shown  to  be 
il.  Brennard  Mfg.  Co.  z'.  Citron- 
ercantile   Co.,    148   Ala.   666,   41   So. 

dnets  of  Hare. — Where  defendant 
mare,  knowing  her  to  be  unsound, 
itiff,  telling  him  she  was  sound  as 
he  knew,  and  plaintiff,  not  know- 
■  contrary,  nor  being  able  to  dis- 
t,  relied  on  the  representation,  he 
cind  within  a  reasonable  time  after 
ring     the     fraud.      Whit  worth     v. 

S.  83   Ala.  308,  3   So.  TBI. 

lar  Proof  Safe.— To  constitute  a 
iuch  as  will  authorize  recovery  in 
on   for   breach   of  warranty,  in  the 

a  safe,  for  the  value  of  articles 
erein,  there  must  be  something 
tian  mere  assertion  that  the  safe 
■glar  proof.  There  must  have  been 
rtton  as  a  fact  of  that  which  the 
cnew  to  be  false;  or  a  reckless 
ion  that  the  safe  was  burglar 
when  the  seller  did  not  know 
'  the  assertion  was  true  or  false; 
owledge  on  the  part  of  the  seller 
:  safe  was  not  burglar  proof,  and 
:  to  communicate  that  knowledge, 
le  seller  knew  the  purchaser  was 
ing  for  the  safe  as  burglar  proof, 

purchaser,  trusting  to  these  rep- 
ions,  must  have  been  deceived  by 
Herring  v.  Skaggs,  62  Ala.  180, 
note  in  22  L.  R.  A.  190. 

Intent  and  Knowledge  of  Seller, 
ite,  "In  General."  S  30  (IJ. 
presentations    may    amount    to    a 


fraud,  although  the  party  making  them 
did  not  at  the  time  know  them  to  be  false, 
as  where,  not  knowing  them  to  be  true, 
he  makes  them  recklessly,  for  the  pur- 
pose of  influencing  the  person  to  whom 
they  are  made  to  purchase  a  particular 
chattel,  and  thus  thereby  influence  him 
to  purchase  that  the  chattel  to  his  detri- 
ment.    Atwood   V.    Wright,   39   Ala.   346. 

A  representation  inducing  a  purchase 
may  be  fraudulent  in  law,  though  the 
vendor  did  not  in  fact  know  that  it  was 
untrue.  Blackman  v.  Johnson,  35  Ala. 
252;  Atwood  V.  Wright,  29  Ala.  346;  Read 
V.  Walker,  18  Ala.  3*3;  Munroe  v.  Pritch- 
ett,  16  Ala.  785;  Foster  v.  Gressett,  29 
Ala.  393;  Lanier  v.  Hill,  25  Ala.  554. 

Where  a  vendor  of  personal  property 
misrepresents  a  material  fact  to  the 
vendee,  who  relies  upon  the  fact  as  rep- 
resented, the  latter  may  rescind  the  con- 
tract or  defend  an  action  for  the  price, 
or  maintain  an  action  on  the  case  for 
deceit  against  the  venddr,  although  he  did 
not  know  that  he  was  misrepresenting 
the  fact.     Perry  v.  Johnston,  SB  Ala.  MB. 

A  misrepresentation  by  a  vendor  of 
chattels,  of  a  material  fact,  made  at  the 
time  of,  or  pending  the  negotiation  for. 
the  sale,  upon  which  the  purchaser  has 
the  right  to  rely,  and  does  in  tact  rely, 
is  a  fraud;  and  it  is  immaterial  whether 
the  vendor  knew,  or  had  means  of  know- 
ing, it  to  be  untrue,  or  that  he  made  ii 
in  ignorance  of  the  fact  Sledge  v.  Scott. 
SO  Ala.  202;  Atwood  v.  Wright,  89  Ala. 
346;  Blackman  v.  Johnson,  35  Ala.  2!^^; 
Munroe  V.   Pritchett,  16  Ala.  785. 

ReckleuncM  oif  Tnidi. — It  has  been 
held,  however,  that  where  in  assumpsit 
on  a  note  given  for  personalty,  fraudu- 
lent representations  respecting  the  qual- 
ity of  the  goods  are  raised  as  a  defense, 
the  mere  fact  that  the  representations 
were  false  is  not  sufficient  to  show  fraud. 
The  representations  must  also  appear  to 
have  been  made  with  knowledge  of  their 
falsity,  or  under  such  circumstances  as 
manifested  a  recklessness  of  truth,  with- 
out knowing  whether  they  were  true 
or  false.  Barnett  v.  Stanton,  2  Ala.  IBl, 
cited  in  note  in  27  L.  R.  A.,  N.  S.,  9B1. 
S  SO  (3)  Hattera  of  Fact  or  of  Opinion 
or  CommendatioiL 

See  ante,  "In  General,"  §  30  (1);  post. 
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"Matters  of  Opinion  or  Commendation," 
I  a09    (3). 

A  representation  which  is  in  the  nature 
of  an  expressed  opinion,  of  the  seller 
does  not  constitute  a.  fraud,  unless  he 
knew  it  was  false  was  made  with  intent 
to  deceive,  and  accepted  and  relied  on  as 
true.  Brown  *.  Freeman,  79  Ala.  409; 
Wilcox,  etc..  Co.  v.  Henderson,  64  Ala. 
539;  Tabor  v.  Peters,  74  Ala.  90, 

Statements  by  a  wholesaler  selling 
whisky  to  a  retail  liquor  dealer  that  the 
whisky  would  meet  the  wants  of  the  pur- 
chaser's trade,  are  expressions  of  opinion, 
and  not  fraudulent  misrepresentations. 
Shiretzki  v.  Julius  Kessler  Sl  Co.,  37  So. 
422,  147  Ala.  «T8. 

If  a  vendor  of  a  slave,  knowing  she  is 
not  a  good  cook,  falsely  represents  her 
as  such  to  the  purchaser  who  is  thereby 
deceived,  and  induced  to  pay  a  higher 
price  than  the  slave  is  worth — such  mis- 
representation amounts  to  a  fraud.  Cald- 
well V.  Sawyer,  30  Ala.  283;  Munroe  v. 
Pritchett,  16  Ala.  785;  Foster  v.  Gressett, 
2S  Ala.  393;  Atwood  V.  Wright,  89  Ala 
348. 

S  30  (4)  RepresentaUons  Not  Contained 
in  Writtea  Contract  or  Warranty. 

A  misrepresentation  by  the  seller  need 
not  be  a  part  of  the  contract  in  order  to 
authorize  a  rescission.  Hafer  v.  Cole,  17« 
Ala.  242,  37  So.  757;  Collins  v.  Whitaker, 
3   Stew.   &   P.   322. 

When  a  fraud  is  practiced  in  the  sale 
of  a  chattel,  this  is  a  good  defense  on 
a  note  for  the  price,  although  the  pur- 
chaser accepted  a  warranty  from  the 
seller  not  covering  the  particular  defect 
complained  of.  Huckabee  v.  Albrittor 
Ala.  657;  Cozzins  v.  Whiuker,  3  Stew.  & 
P.  323. 

When  the  seller  of  a  slave  assert, 
the  purchaser  that  he  is  as  sound  as  any 
■lave,  and  a  week  after  the  sale  the  slave 
is  found  to  be  sick  of  a  disease  appar- 
ently of  long  standing,  these  are  facts 
which  warrant  the  inference  of  fraud;  and 
such  fraud,  if  proved  satisfactorily  to  tht 
jury,  constitutes  a  defense  to  an  action 
on  a  note  for  the  price,  although  a  war- 
ranty  was  accepted  not  covering  this  dis- 
ease, and  the  slave  afterwards  died  of 
another.     Huckabee  v.  Albritton,  10  Ala. 


S  SO  (S)  Conceabnent. 

See  ante.  "In  General," 

The  mere  omission  of 

close  a  fact  within  his  k 

would  materially  afllect  t 

:le    is    not    a    fraud    u[ 

The     suppression     must 

Barnett  v.  Stanton,  2  Ala. 

Though    it  is  the    duty 

to  disclose  to  the  vende 

defects  in  the  property  sc 

affect  its  nature  and  com 

ipccially  in  the  knowled 

id  which  the  purchaser 

[crcise  of  proper  diligen 

le   law  does  not  require 

"the  fullest  extent  of  tha 

by    describing    particularl 

stages  and   symptoms  of 

all   the   circumstances  atte 

strong  V,   Huffstutler,  19 

If  a  vendor  conceal  th 

property   sold,    he   is    chi 

ground  of  having  suppres 

the    vendee's   prejudice. 

hunty,    8    Port.    133,    134. 

§  30  <C)  CommnoicatUMt 
tion. 
A  tacit  acquiescence  ir 
tation  made  by  another 
which  is  known  to  the  v 
truth  of  which  he  has  r 
belief,  and  from  which  h 
rive  an  advantage,  may 
tract  or  give  right  to  an 
ages.     Ferry  v.  Johnston, 

§  SO  (7)  Reliance  on  Rq 
See  ante,  "In  General," 
ters  of  Fact  or  Opinion 
tion,"  S  30  (3);  post,  "E 
§  30  (8);  "Reliance  on  I 
§  34  (2);  "Invalidity  of 
"Election  to  Rescind  and 
A  material  false  statem 
by  the  other  parly  to  a 
in  ignorance  of  its  falsity 
terially  influences  him  tc 
contract,  constitutes  a  f: 
authorize  a  rescission. 
176  Ala.  242,  57  So.  75T; 
56  Ala.  202;  Perry  v.  Jc 
«8;  Davis,  etc..  Co,  v.  B 
Rice  V.  Gilbreath.  119  .- 
421,  428;  Brewer  v.  Aran 
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26  So.  922;  Moore  v.  Barber  Asphalt  Pav- 
ing Co.,    118   Ala.   563,   23   So.   798. 

Reasonably  Relied  Upon. — Misrepre- 
sentation of  a  material  fact  by  a  seller, 
whether  made  with  a  knowledge  of  its 
falsity  or  with  intent  to  deceive  or  not, 
is  a  ground  for  rescission  at  the  instance 
of  the  buyer,  if  it  formed  an  inducement 
to  his  purchase  and  was  reasonably  re- 
lied upon  by  him  as  true.  Pritchett  v. 
Fife,  8  Ala.  App.  462,  62  So.  1001. 

Complete  Reliance. — Where  the  vendor 
of  personal  property  has  made  a  misrep- 
resentation of  a  material  fact,  it  is  not 
necessary,  to  render  the  sale  invalid,  that 
the  purchaser  should  have  relied  alto- 
gether upon  it,  if  it  was  a  material  in- 
ducement, and  but  for  it  he  would  not 
have  made  the  purchase.    Sledge  v.  Scott, 

56  Ala.  202. 

Exclusive  Inducement. — The  fact  that  a 
misrepresentation  by  a  seller  of  chattels 
was  not  the  exclusive  inducement  for  the 
contract  to  buy  does  not  preclude  the 
buyer  from  defending  against  an  action 
for  the  price  on  the  ground  of  such  mis- 
representation. Rice  V,  Gilbreath,  24  So. 
421,   119  Ala.  424. 

Opportunity  to  Investigate.  —  Where 
the  buyer  of  an  article  relies  on  a  repre- 
sentation fraudulently  made  by  the 
vendor,  he  is  not  barred  of  his  right  to 
relief  by  the  mere  fact  that  he  had  the 
opportunity  of  discovering  that  the  rep- 
resentation was'  false,  and  might  have 
known  the  truth  by  proper  examination 
and  inquiry.  Burroughs  v.  Pacific  Guano 
Co.,  81  Ala.  255,  1  So.  212. 

Where  the  seller  of  a  soda  water  ap- 
paratus, which  the  buyer  has  no  oppor- 
tunity to  inspect  before  the  sale,  repre- 
sents that  it  has  safety  valves,  when  in 
fact  it  has  none,  the  buyer,  on  discover- 
ing this  defect  after  the  shipment  of  the 
apparatus  to  him,  may  refuse  to  receive 
it,  and  recover  the  purchase  money  paid 
in  advance.  Peckham  v,  Davis,  93  .Ma. 
474,  9  So.  509,  cited  in  notes  in  35  L. 
R.  A.,  N.   S.,  266,  287. 

Patent  Defects. — Where  a  buyer  has 
a  right  to  rely  on  the  seller's  represen- 
tations, it  is  immaterial  that  the  defects 
are  patent.     Hafer  v.  Cole,  176  Ala.  242, 

57  So.  757;  Burroughs  v.  Pacific  Guano 
Co.,  81  Ala.  255,  1  So.  212;  Woodbury  v. 
State,  69  Ala.      242;   Henry  v.  Allen,  93 


Ala.   197,  ^  So.  579;   Baker  v.   Maxwell, 
9^  Ala.  558,  14  So.  468. 

Chargeable  with  Knowledge  of  Fal- 
sity.— While  in  the  sale  of  personal 
property  a  misrepresentation  of  a  mate- 
rial fact  by  the  vendor,  on  which  the 
purchaser  relies  as  an  inducement  to  the 
contract,  constitutes  a  fraud  available  as 
a  defense  to  an  action  for  the  purchase 
money,  still  in  such  transaction  the  pur- 
chaser can  not  refuse  to  consult  his  own 
knowledge  of  the  condition  of  the  sub- 
ject-matter of  the  sale  and  purchase; 
and  if  in  the  sale  of  a  half  interest  in  a 
mercantile  business  the  purchaser,  by 
reason  of  his  familiarity  with  the  condi- 
tion of  the  business  he  is  purchasing, 
knew  the  statements  made  by  the  vendor 
as  inducements  to  the  contract  were 
false,  or  had  reason  to  believe  they 
were  untrue,  and  no  deception  was  prac- 
ticed so  as  to  Qtislead  him  from  consult- 
ing his  own  kivowledge  of  its  conditions, 
such  purchaser  can  not  claim  to  be  de- 
ceived, and  the  misrepresentations  made 
as  to  the  conditions  of  the  business  do 
not  constitute  such  a  fraud  as  will  be 
available  to  him  as  a  defense  in  an  ac- 
tion to  recover  the  purchase  money. 
Hooper  v.  Whitaker,  30  So.  355,  130 
Ala.  324;  Tabor  v.  Peters,  74  Ala.  90; 
Brown  v.  Freeman,  79  Ala.  406;  Moses 
V.  Katzenberger,  84  Ala.  95,  4  So.  237; 
Pacific  Guano  Co.  v.  Anglin,  82  Ala.  492, 
1  So.  ft52;  Sledge  v.  Scott,  56  Ala.  aoa; 
Atwood  V.  Wright,  29  Ala.  346. 

§  80  (8)  Effect  of  Fraud. 

See  ante,  "In  General,"  §  30  (1); 
"Representati9ns  Not  Contained  in 
Written  Contract  or  Warranty,"  § 
30  (4). 

A  misrepresentation  of  a  material  fact 
by  the  vendor  of  a  chattel,  made  at  the 
time  of  the  sale,  or  pending  the  negotia- 
tions, on  which  the  purchaser  has  the 
righl^  to  rely,  and  on  which  he  does  in 
fact  rely,  is  a  fraud,  and  furnishes  a  cause 
of  action  to  the  purchaser,  or  a  ground 
of  defense  to  an  action  for  the  purchase- 
money.    Tabor  v.  Peters,  74  Ala.  90. 

A  purchaser  of  a  right  to  vend  a  churn 
in  a  certain  territory  can  not  defeat  a 
recovery  on  the  ground  of  a  misrepre- 
sentation as  to  the  number  of  such 
churns  that  had  been  sold  in  such  terri- 


tory,  in  the  absence  of  an  allegation  that 
he    was    injured    thereby.      Rice    v.    Gil- 
breath,  2*  So.  491,  119  Ala.  434. 
$  31. QtuJItjr  or  Value. 

See  ante,  "In  General,"  §  30  (1);  post. 
"Invalidity  of  Contract,"  §  91. 
$  38.   —  Application    of    Doctrine    of 
Caveat  Emptor. 

See  post,  "Application  of  Doctrine  of 
Caveat  Emptor,"  §  213. 

In  respect  to  the  merchantable  qual- 
ity of  goods  sold,  where  the  purchaser 
has  an  opportunity  of  inspecting  them, 
the  rule  of  law  seems  to  be  that  the 
seller  may  let  the  buyer  cheat  himself 
ad  libitum,  but  must  not  actively  assist 
him  in  doing  so;  in  the  absence  of  a 
warranty,  the  purchaser  buys  on  his 
own  responsibility.  Armstrong  v.  Buf- 
ford,  51  Ala.  410;  Barnett  v.  Stanton,  2 
Ala.  181;  Ricks  *.  Dillahunty,  »  Port. 
133.  \ 

}  n.    Ubrepreientation    and    Fraud    by 
Buyer. 

See  post,  "In  General,"  !  34;  "Intent 
Not  to  Pay,"  §  35;  "Insolvency  or  Ina- 
bility to  Pay,  and  Concealment  Thereof," 
S  M;  "Representations  as  to  Financial 
Condition  in  General,"  g  37. 
I  S4. In  GeneraL 

5  M  (1)  In  GenetaL 

See  post,  "Reliance  on  Representa- 
tions," S  34  (2);  "Effect  of  Fraud."  § 
34  (3). 

"Under  the  rule  frequently  declared 
by  this  court,  three  facts  are  essential  to 
arm  the  seller  of  personal  property  with 
the  right  to  disaffirm  the  sale  on  the 
ground  of  fraud:  First,  the  purchaser 
must  have  been  insolvent  or  in  failing 
circumstances  at  the  time  of  the  sale; 
■econd  he  must  then  have  had  either  : 
design  not  to  pay  for  the  property,  o 
have  had  no  reasonable  expectation  o 
being  able  to  pay  for  it:  and.  thir^,  h 
must  have  made  some  fraudulent  repre 
•entation,  either  as  to  his  financial  condi 
tion,  or  in  respect  of  his  intent  not  to  pay, 
or  of  his  expectation  as  to  paying,  o 
must  have  fraudulently  concealed 
condition  or  his  intent  not  to  pay.  Loeb 

6  Bro.  V.  Flash  Bros.,  es  Ala.  536;  Spira 
V.  Hornthall,  etc.,  Co.,  77  Ala.  137;  Mc- 
Cormick  v.  Joseph,  77  Ala.  236;  Kyli 
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Ward.  81  Ala.  130,  1  So. 
V.  Eufaula  Nat.  Bank,  81 
460;  Robinson  v.  Levi,  81 
554;  Wollner  v.  Lehman, 
So.  643;  Darby  v.  Kroell 
So.  384;  Johnson  v.  Bent 
So.  S81;  Traywick  V.  I 
498,  8  So.  573;  Cohn  v.  E 
Ala.  342,  14  So,  286;  H 
Grocery  Co.,  105  Ala.  2( 
Maxwell  v.  Brown  Shoe  ( 
21   So.  1009.  1010. 

Incapacity  of  Vendor^ 
the  sale  of  slaves  at  an  i 
obtained  by  an  abuse  ol 
posed  in  the  vendee  by 
be  set  aside  in  equity,  esp 
where  the  vendor  was  in 
tion  of  body,  and  i 
state  of  mind,  s 
ble  to  impositio 
hie,  IS  Ala.  64. 

Purchaie  of  Hone  by 
The  relation  between  tl 
horse  and  one  who  und 
it  for  pay  is  one  of  trust 
and  a  purchase  by  the  : 
full  diKlosure  of  all  fact! 
affecting  the  speed  an«i 
horse  will  authorize  a  r 
sale  by  the  owner.  Sm 
«9  Ala.  524. 

S  S4  (X)  Reliance  on  Rq 

See     ante,    "Reliance 
tions,"  S  30  (7>;  post,  "Ii 
ability  to  Pay.  and    Con< 
of,"   §   36;   "Presumptions 
Proof."  S  42  (1). 

Although  the  buyers  ( 
time  of  the  purchase 
and  had  no  intention 
made  false  representation 
ers  not  having  relied  u 
sentations  or  been  infli 
the  contract  can  not  bi 
fraud.  Darby  v.  Kroell, 
So.  384. 

Instnuotion,  given  foi 
pretermitting  inquiry  in 
alleged  fraud  of  the  bu; 
seller  to  sell,  held  impro 
ous.  Pelham  v.  Chattah 
Co.,  41  So.  12.  146  Ala.  1 

Where  the  purchaser  ir 
to  accept  in    payment    fi 


§§  34  (2)  36 
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note  of  a  third  person,  the  seller  had  the 
right  to  rely  on  representations  of  the 
purchaser  as  to  the  financial  condition 
of  the  maker  of  the  note.  Henry  v.  AU 
Ittij  M  Ala.  1«7,  9  So.  «79. 

§  94  (8)  Effect  of  Fraud 

See  ante,  "Effect  of  Fraud,"  §  30  (8); 
"In  General,"  §  34  (1);  post.  "Validity 
of  Transfer  to  Seller  and  Property  Pro- 
cured by   Fraud,"   §    l&e   (3). 

Where  a  seller  sold  goods  at  various 
times,  a  fraud  justifying  a  rescission  of 
the  sale  of  goods  bought  at  one  time 
was  not  sufficient  to  authorize  a  recov- 
ery of  go6ds  bought  at  another  time,  free 
from  fraudulent  concealment  or  repre- 
sentation. Pelham  v.  Chattahoochee 
Grocery  Co.,  41  So.  12,  146  Ala.  216. 

§  ai». Intent  Not  to  Pay. 

See  post,  "Insolvency  or  Inability  to 
Pay,  and  Concealment  Thereof,"  §  a6; 
"Insolvency  of  Buyer,"  §  81. 

A  sale  may  be  rescinded  or  avoided 
where  the  vendee  was  insolvent  at  the 
time  of  the  purchase  to  his  own  knowl- 
edge, and  intended  to  defraud  the  seller 
out  of  his  goods.  McKenzie  v.  Roths- 
child, 24  So.  716,  119  Ala.  419. 

Goods  purchased  by  an  insolvent  by 
misrepresentation  or  fraudulent  con- 
cealment as  to  his  solvency,  he  having 
at  the  time  no  intention  to  pay  therefor, 
may  be  recovered  by  the  vendor  on  a 
disaffirmance  by  him  of  the  sale.  Spira 
V.  Hornthall,  77  Ala.  137. 

§  36.  — —  Insolvency  or  Inability  to 
Pay,  and   Concealment  Thereof. 

See  post,  "Insolvency  of  Buyer,"  §  81. 

In  General. — In  Alabama,  to  justify  a 
vendor  in  disaffirming  a  sale  as  fraudu- 
lent, so  as  to*  authorize  a  recovery  of  the 
goods  (1)  the  purchaser  must  have 
been,  at  the  time  of  the  sale,  insolvent 
or  in  failing  circumstances;  (2)  he  must 
have  had  a  preconceived,  design  not  to 
pay  for  the  goods,  or  no  reasonable  ex- 
pectation of  being  able  to  pay  for  them; 
(3)  there  must  have  been  a  fraudulent 
concealment  of  these  facts,  or  a  fraudu- 
lent representation  in  reference  to  them. 
And,  within  the  meaning  of  the  latter 
rule,  an  intentional  concealment  would 
be  per  se  a  fraudulent  one.  Le  Grand  v. 
Eufaula  Nat.  Bank,  81  Ala.  123,  1  So. 
460. 


To  authorize  a  rescission  of  a  sale 
and  a  recovery  of  the  goods  on  the 
ground  of  fraud  on  the  part  of  the 
buyer,  the  seller  must  prove  that  the 
buyer  at  the  time  of  the*  purchase  was 
insolvent,  that  he  either  had  a  design 
not  to  pay  for  the  goods  or  no  reason- 
able expectation  of  being  able  to  do  so, 
that  he  intentionally  concealed  such 
facts  or  made  a  fraudulent  representa- 
tion in  regard  to  them,  and  that  the  sale 
was  induced  by  the  fraudulent  represen- 
tations or  concealment  Pelham  v. 
Chattahoochee  Grocery  Co.,  41  So.  12, 
146  Ala.  216. 

Actual  misrepresentation  or  affirma- 
tive fraudulent  concealment  as  to  his 
solvency  by  one  who  buys  goods  on  a 
credit,  who  is  at  the  time  insolvent,  or 
in  failing  circumstances,  is  not  necessary 
to  entitle  the  seller  to  rescind  the  sale; 
but  the  sale  and  purchase  of  goods  is 
fraudulent  and  open  to  rescission  by  the 
seller  if  the  purchaser  was  at  the  time 
thereof  insolvent,  or  in  failing  circum- 
stances, and  had  no  intention  to  pay  for 
the  goods,  or  had  no  reasonable  expec- 
tation of  being  able  to  pay  for  them, 
and  either  represented  that  he  was  sol- 
vent, or  intended  to  pay,  or  had  rea- 
sonable expectation  of  being  able  to  pay, 
or  failed  to  disclose  his  financial  con- 
dition, or  the  fact  that  he  did  not  in- 
tend to  pay  or  expected  to  be  able  to 
pay  for  the  goods  so  purchased;  pro- 
vided the  seller  was  induced  to  make 
the  sale  by  reason  of  such  representation 
or  failure  on  the  part  of  the  purchaser 
to  make  known  his  financial  condition. 
Union  Mfg.  &  Commission  Co.  v.  East 
Alabama  Nat.  Bank,  29  So.  791,  129  Ala. 
202;  Maxwell  v.  Brown  Shoe  Co.,  114 
Ala.  304,  21  So.  1009«;  Wilk  v.  Key,  117 
Ala.  285,  23  So.  6. 

Fraudulent  Concealment  of  Condition. 

— Fraudulent  concealment  of  his  finan- 
cial condition  by  a  purchaser  of  goods, 
with  the  purpose  not  to  pay  for  them, 
vitiates  the  sale,  though  there  have  been 
no  fraudulent  misrepresentations.  Hud- 
son V.  Bauer  Grocery  Co.,  105  Ala.  200, 
16  So.  693. 

Failure  to  Disclose  Circumstances. — 
Failure  of  a  purchaser  of  goods  to  dis- 
close to  the  seller  his  failing  circum- 
stances, and  his  intention  not  to  pay  for 
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them,  and  to  apply  them  on  a  debt  he 
owes  a  third  person,  is  a  fraudulent  con- 
cealment, which  will  authorize  the  seller 
to  rescind  the  sale.  Hudson  v.  Bauer 
Grocery  Co.,  As  Ala.  SOO,  16  So.  W3. 

RcMonable  Expectation  of  Ability  to 
Pay. — A  seller  may  rescind  the  sale 
where  the  buyer  had  no  reasonable  ex- 
pectation of  being  able  to  pay.  and  did 
not  disclose  his  condition,  though  he 
intended  to  pay.  McKenzie  *.  Roths- 
child, 24  So.  Tia,  119  Ala.  419. 

Failure  to  Inform  Vender  of  Extent 
of  Purchues. — One  contracting  to  buy 
cotton  need  not  inform  the  seller  of  the 
extent  of  his  purchases  about  the  time 
of  the  making  of  the  contract,  and  that 
he  does  not  do  so,  and  that  unfavorable 
fluctuations  in  the  market  render  him 
unable  to  pay  for  the  seller's  cotton,  does 
not  show  fraud  on  the  part  of.  the  seller. 
Baker  v.  Lehman,  etc.,  Co.,  ISA  Ala. 
493,  SS  So.  321. 

§  37.  —  ReprcBentationa  «■  to  Finan- 
cial Condition  in  Genenl. 
Where  a  buyer  knowingly  made  false 
representations  in  respect  to  his  sol- 
vency and  business  for  the  purpose  of 
effecting  the  sale,  and  the  seller  was 
thereby  induced  to  make  the  sale,  it 
constituted  such  fraud  as  to  avoid  the 
sale,  at  the  option  of  the  seller.  Mc- 
Kenzie V.  Weinnman,  2S  So.  508,  US  Ala. 
194;  MoCormick  v.  Joseph,  77  Ala.  236; 
Loeb  &  Bro.  v.  Flash  Bros.,  65  Ala.  «2e. 


538. 

That  a  buyer  of  a  hundred  bales  of 
cotton  of  an  average  weight,  not  less 
than  400  nor  more  than  510  pounds, 
falsely  represented  himself  as  being 
worth  a  million  dollars  does  not  justify 
the  seller  in  rescinding  the  contract  of 
sale,  unless  the  buyer  is  unable  to  make 
the  purchase  at  the  proper  time,  for  de- 
ceit without  injury  does  not  give  a  cause 
of  action  nor  furnish  a  ground  for  res- 
cinding a  contract.  Baker  v.  Lehman, 
etc.,  Co.,  1S6  Ala.  4»3,  65  So.  321;  Davis, 
etc.,  Co.  V.  Betz,  «S  Ala.  206;  Bomar  v. 
Rosset,  131  Ala.  21S,  31  So.  430. 

Pending  a  contract  for  the  sale  of  a 
horse  and  buggy,  if  the  purchaser  in- 
duces the  seller  to  accept  in  payment  the 
note  of  a  third  person,  whom  he  knows 
to  be  insolvent,  or  recklessly  represents 


be  solvent  when  he  is 
stitutes  a  fraud,  for  which 
claim  a  rescission  of  the 
maintain  an  action  on  the 
ages;  and  if  the  seller  «r 
norant  of  the  financial  co 
matter  of  the  note,  it  is  i: 
he  had  opportunities  to 
:  had  a  right  to  i 
representations  of  the  port 

Allen,  93  Ala.  197,  9  S 
gomery,  etc.,  R.  Co.  v.  Mai 
357;  Jordan  &  Sons  v.  P 
331;   Moses  v,   Katzenbergi 

4  So.  237;  Young  v.   Arntz 

5  So.    253;    Lockwood    v. 
150,  7  So.  467. 

§  as.  lUegality. 

Payment  of  Note  De 
Piofits. — An  agreement  b< 
chaser  and  seller,  that  t' 
cuted  for  the  goods  shouli 
if  the  purchaser  should  re 
profit  on  the  goods  withii 
the  time  of  sale,  was  not 
trary  to  public  policy.  C( 
dick  Bros.,  7  Ala.  App.  27 

Failure  to  Tac  Fertilize 
Anotlier  State.— Code,  !  14 
a  sale  of  fertilizer  shall  I 
a  tag  furnished  by  the  cc 
agriculture  be  attached  to 
Held,  that  where  fertilize! 
resident  of  another  state 
to  and  delivered  free  of  I 
in  Alabama,  the  sale  is  vi 
are  not  attached  to  the 
delivered,  though  they 
when  shipped.  Brown  v.  . 
652,  16  So.  430. 

Under  Code  ISW,  | 
sacks  of  guano  to  be  tag) 
3  charge  in  an  action  for 
to  recover,  the  sacks  mu 
tagged  when  spld.  and  tt 
put  on  in  Florida,  and  t( 
before  sale  in  Alabama,  p 
recover,  is  correct.  Clark 
Co.  V.  Dowling,  85  Ala. 
folh>wing  Steiner  v.  Ray, 
So.  172. 

The  act  of  1871,  whici 
inspecting,  stamping,  and 
fertilizers,  had  no  extrate 
tion,  and  did   not   affect    i 
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sales,  of  fertilizers  made  in  another  state. 
Renfro  v.  Loyd,  64  Ala.  94. 

Failure  to  Tag  Fertiliser.---Under  Code 
Ala.  1896,  §  141,  providing  that  a  sale  or 
exchange  of  fertilizer  not  tagged  as  pro- 
vided by  statute  is  void,  a  sale  of  fer- 
tilizer in  sacks  not  tagged  is  void,  and 
a  note  given  for  the  price  can  not  be 
collected,  though  in  the  hands  of  a  bona 
fide  purchaser  without  notice  and  before 
maturity.  Hanover  Nat.  Bank  v.  John- 
son, 90  Ala.  '549,  9  ^o.  42. 

A  party  who  sells  Bahama  soluble 
guano  without  having  it  analyzed  by  the 
agricultural  commissioner,  and  having 
the  bags  in  which  it  is  sold  tagged,  as 
required  by  the  act  of  February  23,  1893, 
can  not  recover  the  price,  although  the 
guano  was  delivered  to  the  purchaser 
from  the  vendor's  warehouse,  and  he 
promised  to  call  at  the  vendor's  office 
and  have  the  tags  attached,  but  failed  to 
do  so.  Campbell  v.  Segars,  81  Ala.  259, 
1  So.  714;  Woods  &  Co.  v.  Armstrong, 
54  Ala.  150;  Pacific  Guano  Co.  v.  Daw- 
Vins,  57  Ala.  115. 

'Where  the  seller,  at  the  request  of  the 
purchaser,  fails  to  tag  each  package  of 
fertilizer  sold,  as  required  by  Code,  § 
141,  but  delivers  tags  for  each  package 
to  the  purchaser,  who  promises  to  at- 
tach them,  the  statute  is  substantially 
complied  with,  and  a  note  given  for  the 
purchase  price  of  such  fertilizer  is  valid. 
Steiner  v.  Ray,  84  Ala.  93,  4  So.  172. 

Same— Sale  by  Nonresident — A  sale 
of  commercial  fertilizer  is  void  if  the 
seller  has  not  been  licensed,  or  if  the 
fertilizer  is  not  tagged,  as  required  by 
Code,  §§  139-141;  and  it  is  immaterial 
that  the  seller  is  a  nonresident,  or  that 
the  fertilizer  was  manufactured*  in  an- 
other state,  when  the  sale  is  made  within 
the  state,  as  the  statute  makes  no  dis- 
crimination against  residents  or  products 
of  other  states.  Merriman  ».  Knox,  99 
Ala.  93,  11  So.  741. 

S  38.  Partial  Invalidity. 

Where  the  consideration  of  a  promise 
was  a  number  of  sacks  of  fertilizers,  a 
portion  of  which  were  sold  without  be- 
ing inspected,  braoded,  etc.,  as  required 
by  a  statute  then  in  force,  and  the  rest 
after  the  repeal  of  the  statute,  the  prom- 
ise could  not  be  enforced.    Pacific  Guano 
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Co.  V.  Mullen,  66  Ala.  68®;  Woods  & 
Co.  V.  Armstrong,  54  Ala.  150;  Pacific 
Guano  Co.  v.  Dawkins,  67  Ala.     115. 

§  40.  Estoppel  or  Waiver  as  to  Defect* 
or  Objections. 

See  post,  "Ratification  of  Voidable 
Contract,"  §  41;  "Effect  of  Insufficiency," 
§  112;  "Failure  of  Title,"  §  265  (5). 

When  a  person's  goods  have  been 
wrongfully  sold  or  converted,  he  may 
waive  the  tort,  and  recover  the  money 
received  for  them;  but  a  creditor,  or  any 
other  person,  can  not  make  this  election 
for  him.  Blackshear  v.  Burke,  74  Ala. 
239;  Lewis  v.  Dubose  &  Co.,  29»  Ala.  219. 

When  logs  had  lain  in  the  river  by 
plaintiff's  mill  for  two  years,  and  he  had 
sawed  and  measured  some  of  them  with 
reference  to  soundness,  and  subsequently 
purchased  the  logs,  he  can  not  refuse  to 
pay  for  them  on  the  ground  that  he  had 
relied  on  defendant's  false  representa-* 
tions  as  to  their  soundness,  and  had  been 
deceived.  Brewer  v.  Arantz,  26  So.  92j», 
124  Ala.  127. 

Where  the  seller  of  a  slave  asserts  to 
the  purchaser  that  he  is  as  sound  as  any 
slave,  and  a  week  after  the  sale  the 
slave  is  found  to  be  afflicted  with  a  dis- 
ease apparently  of  long  standing,  a 
promise  to  pay  after  discovery  of  the 
fraud  of  plaintiff  does  not  preclude  the 
defense  of  fraud.  Huckabee  v.  Albrit- 
ton,  10  Ala.  657. 

§  41.  Ratification  of  Voidable  Contract. 

See  post,  "Price  or  Value,"  §  262. 

Attempt  to  Collect. — Where  a  note  is 
given  in  consideration  of  the  assignment 
of  an  account  against  a  third  person, 
which  is  falsely  represented  to  be  a  stat- 
utory lien  on  his  house,  the  maker,  if 
on  discovery  of  the  fraud  he  attempts 
to  collect  the  account  by  suit,  can  not 
set  up  the  frkud  in  defense  to  an  action 
on  the  note.     Davis  v.  Betz,  66  Ala.  206. 

Retention  of  Payment.— Where  a  con- 
tract of  sale  does  not  specify  the  price 
to  be  paid  by  the  purchaser,  the  seller's 
retention  of  moAey  paid  does  not  con- 
stitute a  ratification  of  the  contract  at 
the  price  insisted  on  by  the  purchaser, 
if  such  retention  is  equally  consistent 
with  the  version  of  the  contract  as 
claimed  by  each  party.  Wilkinson  v. 
I  Williamson,  76  Ala.  163. 
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Retention  before  and  after  Diacoverj 
of  Defect. — The  sale  of  a  horse,  induced 
by  fraud,  is  not  ratified  by  retention  of 
the  borse  by  the  buyer  before  discovery 
of  his  defect.  Fuller  v.  Chenault, 
Ala.  46,  47   So.   187. 


.   The 
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the  buyer,  after  an  offer  to  restore 
to  the  seller  and  rescind  the  sale 
cause  of  fraud  and  declination  to  receive 
the  horse  by  the  seller,  does  not  operat* 
as  a  ratification  of  the  sale.  Fuller  v. 
Chenault,  157  A!a.  4«,  47  So.  197;  H.l/cs 
f..Woodhani,  14S  Ala.  597,  40  So.  511. 
)  41.  Evidence. 

]  49   (1)    Prcanmptiona  and    Burden    of 
Proof. 

Retention  and  Sate  of  Goodi  by  Ven- 
dor.— If  the  vendor  retains  possession 
of  a  stock  of  goods  after  a  sale,  and 
continues  to  sell  them  as  before,  this  is 
merely  a  badge  of  fraud,  which  is  sua- 
ceptible  of  explanation;  and  a  charge 
which  instructs  the  jury,  that  it  can  be 
overcome  only  by  proof  of  compensation 
paid  to  him  as  agent  of  the  purchaser, 
is  erroneous.  Moog  *.  Benedicks  &  Co., 
W  Ala.  G13. 

Insolvency  —  Burden  of  Proof. — A 
seller,  seeking  to  rescind  a  sale  on  the 
ground  of  fraud,  has  the  burden  of  prov- 
ing that  the  buyer  at  the  time  of  the 
transaction  was  insolvent,  that  he  either 
had  a  preconceived  design  not  to  pay 
for  the  goods  or  no  reasonable  expec- 
tation of  being  able  to  do  so,  that  he 
intentionally  concealed  the  facts  or  made 
a  fraudulent  representation,  and  that  the 
sale   was   induced   by   the   fraudulent   rep- 

Chattahoochee   Grocery    Co..    41   So.    13, 

146  Ala.  216. 

i  49  (9)  Admiaslbili^. 

See    post,  "In   General,"  %  87S    (I). 

Memorandum  of  Sale— Cnttom. — In  an 
action  for  goods  sold  through  brokers, 
testimony  that,  when  a  broker  makes  a 
sale,  each  party  receives  a  memorandum 
from  the  brokers,  but  that  neither  party 
receives  any  writing  from  the  other,  is 
not  admissible  to  prove  the  contract. 
E.  Goddard  &  Sons  v.  Garner,  \m  Ala. 
9S,    19    So.    513. 

Defendant'!  Financia]  Kattng. — On  an 
issue   whether   defendants   boushl   certain' 


pins  from  plaintiff,  evid 
fendants'  financial  rating 
amount  of  pins  suitable 
i>  incompetent.  Alfred 
Sons  V.  Brice,  102  Ala.  6 

Report  Hade  to  Conu 
—Plaintiff,  on  the  19th  o 
sold  certain  goods  to 
next  day  examined  the 
Dun  &  Co.,  commercial  a 
found  and  examined  a  i 
R.  to  the  agency  in  July 
to  set  forth  what  he  as 
assets  and  liabilities,  she 
of  the  former  over  the 
nine  to  thirteen  thousand 
signed  by  R.,  and  gave  r 
banks  and  trade."  Held 
evidence  tending  to  sh< 
tiff  was  misled  thereby  . 
cial  condition.  Robinson 
134,  1  So.  554. 

Sale  of  Pana  to  Sho 
tie. — In  an  action  for  th< 
sent  by  plaintiff  to  defend, 
was  whether  Ihe  cattle  h 
defendant,  or  merely  bail 
cared  for,  in  contemplat 
of  plaintifTs  farm.  Heic 
of  the  farm  did  not  tend 
of  the  cattle,  any  more  1 
and  evidence  of  such  sa 
excluded.     Rodgers  v.  Cri 

12  So.  loe. 

Unfair  Hetliods  of  Ve 
to  Othera. — Evidence  of 
ods"  resorted  to  by  defe 
the  cattle  to  third  persoi 
to  show  whether  he  had 
tie  from  plaintiff.  Rodg( 
Ala.  723,   n   So.  108. 

WareUoiMc  Receipt.^ 
sues  on  the  ground  tha 
sold  defendant,  and  defe 
hold  them  merely  as  pU 
warehouse  receipt  for 
though  taken  after  ihe 
of  the  suit,  is  admissibl 
stance  to  be  considered 
the  issue.  Owensboro 
Hall.   43   So.   Tl,    149  Ala. 

Offer  to  PnrchMe  Oti 
an  action  for  breach  tl  < 
sale  of  cotton,  evidence 
that  the  buyer  was  au 
6xcd  offer  for  cotton  npo 


g§  42  (2)-42  (4) 


Sales 


643 


dnd  that  the  seller  went  to  his  office  and 
put  down  six  bales  on  a  cotton  contract 
and  made  a  memorandum  thereof  in  the 
buyer's  book,  ^mith  v.  Wilson  Mercan- 
tile  Co.,  6  Ala.  App.  171,  00  So.  484,  and 
eridence,  that  it  was  a  matter  of  cfm*" 
mon  repute  \n  the  seller's  neighborhood 
that  the  offer  was  being  made,  as  well 
as  its  terms,  was  admissible  to  show 
tbat  the  seller  knew  of  the  offer. 


§  «  (8) 


Parties  to  Contract. 


In  an  action  for  the  prke  of  goods 
claimed  to  have  been  sold  defendant  for 
C.  and  W.  through  S.,  plaintiff's  agent, 
it  was  not  error  to  admit  a  conversation 
between  C.  and  defendant  wherein  C. 
asked  defendant  to  go  with  him  to  see 
S.,  to  get  S.  to  order  some  goods  from 
plaintiff  for  C,  where  it  was  merely  pre- 
liminary to  the  balance  of  the  transac- 
tion detailed  by  defendant  without  ob« 
jection,  to  the  effect  that,  he  went  to  S. 
and  told  him  that  C.  had  sent  him  to 
get  an  order  to  plaintiff  for  some  goods; 
that  S.  wrote  the  order,  and  at  the  same 
time  stated  that  he  did  not  know  C,  and 
defendant  must  stand  between  him  (S.) 
and  all  fire.  Steen  v.  Sanders,  22  So. 
498,  116  Ala.  155. 

In  an  action  for  the  price  of  goods 
claimed  to  have  been  sold  defendant  for 
C.  and  W.  through  S.,  plaintiff's  agent 
it  was  error  to  permit  a  witness  to  tes- 
tify that,  after  the  goods  were  delivered, 
S.  told  the  witness  he  was  going  to  see 
W.  and  C.  to  collect  some  debts  for 
plaintiff,  and  that,  if  they  had  any  hold 
on  defendant,  they  would  not  have  sent 
him  to  see  W.  and  C,  as  it  would  have 
been  nearer  to  defendant  than  to  S. 
Steen  v.  Sanders,  22  So.  498,  116  Ala. 
155. 


S    «  (4) 
tion. 


Fraud    or    Misrepresenta- 


Place  of  Manufacture. — Where,  in  an 
action  for  goods  sold,  defendants  pleaded 
rescission  of  the  contract  for  misrepre- 
sentation as  to  the  place  where  the  goods 
were  manufactured,  it  was  proper  to 
permit  one  of  plaintiffs'  witnesses,  in 
answer  to  a  question  as  to  what  repre- 
sentations were  made  by  plaintiffs'  trav- 
eling salesman  concerning  the  place  of 
then*     manufacture,    to    state    that     the 


salest^an  represented  that  the  goods 
were  manufactured  at  Providence,  ■  R.  I. 
Brenard  Mfg.  Co.  v.  Citronelle  Mercan- 
tile  Co.,   37   So.   509,   140  Ala.   60a. 

Rebuttal  of  Fraud. — Where  testimony 
is  introduced  by  a  defendant  tending  to 
prove  false  representations  by  the  plain- 
tiff, in  a  sale  of  blooded  stock,  as  to  age 
and  soundness,  it  is  competent  for  •  the 
plaintiff,  to  repel  the  presumption  of 
fraud,  to  show  that  he  informed  the  de- 
fendant after  the  sale  of  an  error  in  his 
representations,  and  offered  to  take  back 
the  property,  which  offer  the  defendant 
rejected.  Bush  v.  Bradford,  15  Ala.  dl7, 
cited  in  note  in  19  L.  R.  A.,  N.  S.,  IIM. 

Goods  Procured  by  Fraud— 4}uanth7 
Used  in  Business.  —  In  an  action  for 
goods  sold,  wherein  defendant  claims 
that  the  sale  was  procured  by  fraud,  he 
can  not  show  the  quantity  of  goods,  of 
the  kind  sued  for,  annually  used  in  his 
business.  Beck,  etc..  Lithographing  Co. 
V.  Houppert,  104  Ala.  503,  16  So.  598; 
Shrimpton  &  Sons  v.  Brice,  102  Ala.  065, 
15  So.  452. 

Reliance  on  Representation. — That  a 
representation  made  by  the  vendor  was 
relied  on  by  the  purchaser  of  a  horse, 
and  induced  him  to  consummate  the 
contract  is  not  a  question  of  fact  to 
which  a  witness  may  testify.  Sledge  v.- 
Scott,  56  Ala.  202. 

Inadequacy  of  Price. — Where  the.^pur- 
chaser  pays  what  would  be  an  inade- 
quate price  if  the  animal  purchased  •  was 
sound,  it  is  a  circumstance  which  the 
jury  may  consider,  in  a  suit  on  a  note 
given  in  payment,  in  connection  with 
other  proof,  in  determining  whether  he 
was  advised  of  the  latent  unsoundness 
of  the  animal,  if  there  was  any.  Arm- 
strong V,  Huffstutler,  19  Ala.  51. 

Statement  of  Vendee  as  to  Financial 
Condition.  —  A  seller,  claiming  goods 
that,  through  the  buyer's  misrepresenta- 
tions as  to  financial  condition,  had  been 
sold  on  credit,  as  against  an  attachment 
creditor  of  such  buyer,  may  introduce  in 
evidence  a  statement  of  financial  condi- 
tion made  by  the  buyer  and  sent  to'  a 
certain  merchant,  where  the  buyer,  prior 
to  the  sale,  had  referred  the  seller,  to 
such  statement,  and  the  seller  had  writ- 
ten to  and  received  a  reply  from  said 
merchant  stating  what  the  buyer  claiped 


Hti'be  worth.  McKenzie  v.  Weiiyimao, 
23  So.  508.  116  Ala.  194. 

■'Goods  in  Poueaaion  of  Confedente. 
— In  a  suit  to  recover  goods  sold  on 
credit  through  fraud  of  the  buyer,  against 
him  lad  his  attachment  creditor,  evi- 
dence that  a  third  person,  subsequent  to 
the  buyer's  failure,  received  some  of  his 
goods,  is  admissible,  where  there  is  evi- 
dence that  such  third  person  was  a  con- 
federate of  the  buyer  in  a  scheme  of 
buying  on  credit  and  failing  afterwards. 
McKenzie  v.  Weinnman,  llfl  Ala.  194, 
23  So.  508. 

.  Same  —  Power  of  Attoni«r  Procured 
bt  Attorney. — Evidence  is  also  admissi- 
ble that  such  third  person  procured  from 
the  buyer  a  power  of  attorney  to  con- 
fess judgment  for  the  attachment  cred- 
itor; it  appearing  that  such  third  person 
knd  said  creditor  were  relatives,  and 
that  there  were  business  relations  be- 
tween   them.     McKenzie    v.    Weinnman, 

Z2   So.  508,   116  Ala.   194.  ' 

.' Fraud  in  Execution  of  Deed.— In  an 
action  of  detinue  for  slaVts  claimed  by 
the  defendant  under  a  deed  of  trust, 
idence  of  fraud  is  admissible  to  avoid 
the  deed  only  so  far  as  it  effected  the 
execution  of  the  deed.  Thompson 
I>rake,  33  Ala.  99. 

■-.  Fraudulent  Subpurcbuer  —  Purchaser 
of  Other  Goods  on  Credit  by  Flaintiff'B 
Vendee.— In  an  action  of  detinue  to 
cofver  the   possession   of  goods,  or  their 
value,  against  an  alleged  fraudulent  sub- 
purchaser from   the  plaintiff's  vendee,  evi- 
dence    that     his     vendee     had     purchased 
ather  goods  on  credit  from  another  per- 
MP   about   two   weeks  prior  to  the   sale 
t«  the  subpurchaser,  without  an  offer 
p^'ove  also  that  the  vendee  had  not  pi 
for    such    goods,    is   inadmissible.     N 
^ork,  etc.,    Cigar    Co.    v.    Bernheim,  81 
Ala.  138,  1  So.  470. 

i  u  (f)  Consideration. 

.  In  an  action  to  recover  the  price  of 
fertilizer  manufactured  and  sold  und< 
specific  name,  evidence  that  defendant 
had  made  skillful  application  of  the  fer- 
tilizer, and  found  it  worthless,  was  ad- 
missible to  prove  failure  of  considera- 
tion. Pacific  Guano  Co.  v.  Mullen,  06 
Ala.  583.     ' 

)  4Jt  (6)  Weifht  and  Sufficiency. 
In  an  action  for  the    price  of    an 


gine,  two  of  the  plaintiffs 
the  sale  was  absolute  to 
which  defendant  had  bee 
and  defendant  and  his  f 
testified  it  was  made  throi 
thi^d  party  upon  commi! 
peared  that  the  firm  had  I 
agent  for  the  sale  of  engi 
was   no  special   contract   f< 

one,  and  that  it  was  i 

arrangement    made    for 

sale  of  others.   The  letter  • 

[ig  shipment  of  the  eng 

party    referred    to    previouj 

delays  in  collecting 
money  therefor,  and  stat< 
never  make  a  sale;  or  advi 
unless  we  are  satisfied  t 
pay  as  he  promises."  Tl 
and  conduct  of  one  of 
after  the  shipment,  wer 
with  the  theory  that  the  : 
lute.  Held,  that  the  bi 
plaintiffs,  and  the  proof  1 
an  absolute  sale.     Ellerbei 

93   Ala.    991,    B   So.   619. 

§  49  (7)  Partiea  to  < 

Plaintiff  having  sought 
fendant  for  goods  sold  an 
W.,  the  fact  that  he  ha' 
goods  to  both  was  not  cc 
that  he  looked  also  to  W 
where  there  was  evidenci 
ant  instructed  plaintiff  to 
count  in  that  way  so  i 
might  distinguish  his  it 
chases  from  those  of 
Gray,  2B  So,  576,  118  Ala. 


In 


agam 


goods  delivered 
plaintiff  had  recovered  jni 
tice  court  against  both  w 
sive  to  prove  that  he  had 
W.  for  payment,  where  1 
dence  that  the  justice  hi 
plain tifTs  instructions  to 
alone,  and  that  plaintifF 
judgment  set  aside.  Full 
So.  576,  116  Ala,  33a 


9  M  (8)  ■ 


■  Frand    or 


In  a  suit  to  rescind  a  s: 
right  tor  fraudulent  rcpi 
the  seller,  evidence  held  n 

fraud.     Crooker  v.    Whit< 
163  Ala.  476. 
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In  an  action  to  recover  for  goods  sold 
plaintiff  to  defendant,  evidence  exam- 
!d,  and  held  insufficient  to  show  fraud 
obtain ii^g  defendant's  signature  to  an 
der  for-  the  goods.  Main  v.  Radney 
la.),  39  So.  981. 

[n  an  action  for  goods  sold  and  deliv- 
;d,  defendant  testified  that  he  told 
Jntiff*s  agent  that  he  would  take  $50 
rth  of  plaintiff's  goods,  and  that  aft- 
vards  plaintiffs  agent  came  to  de- 
idant*s  store  with  the  order  filled  out, 
;ept  the  column  showing  the  amount 
t  would  be  due  from  defendant  to 
intiflF,  and  that,  the  agent  being  anx- 
s  to  catch  a  train,  defendant  signed 
order,  thinking  it  was  for  $50  worth 
goods,  instead  of  $105,  as  it  in  -fact 
{,  and  that  upon  discovering  this  fact 
immediately  wrote  to  plaintiff,  tell- 
it  to  send  but  half  the  order,  which 
;ntiff  declined  to  do.  Held  insuffi- 
it  to  show  fraud  in  the  sale.  Wikle 
Fohnson  Laboratories,  91  So.  715,  132 
.  268. 

itention  Not  to  Pay. — Where  a  mcr- 
nt  purchased  goods  on  credit,  and  on 
r  receipt  had  them  delivered  to  a 
lit  or,  in  part  payment  of  a  debt,  at  a 
e  below  cost,  it  was  evidence  that 
merchant  did  not  intend  to  pay  for 
^oods.     Loeb  V.  Flash,  65   Ala.  5d6. 

.  Questions  for  Jury. 

t    (1>   In  General. 

^here  an  alleged  agreement  for  the 
of  personalty  is  not  in  writing,, it  is 
jestion  for'  the  jury,  on  conflicting 
ence,  whether  a  contract  was  in  fact 
e,  and,  if  so,  whether  it  was  executed 
nerely    executory.     Darden   v,   Love- 

5^  Ala.  1^89;  Magee  v,  Billingsley, 
a.    079. 

an  action  for  the  price  of  goods, 
production  of  the  envelope  in  which 
itiff    testified  the  order  was  received, 

its  postmark  at  defendants'  post 
>,  the  admission  of  defendants'  clerk 
the  address  was  in  his  handwriting, 
the  order  itself,  are  matters  for  the 
ideration  of  the  jury  in  determining 
genuineness  of  the  order.  Alfred 
npton  &  Sons  v.  Brice,  102  Ala.  655, 
3.    452. 

(2>    Offer  and  Acceptance, 
jnerchant   received   goods   in   excess 


of  those  ordered,  and  on  remitting  the 
price  of  the  latter  wrote:  "Balance,  of 
goods  shipped  me  were  not  ordered. 
You  will  please  have  patience  until  tliey 
are  sold;  or  they  are  subject  to  your  or- 
der, if  you  prefer  it."  Held,  that  neither 
this  nor  his  retention  of  them  for  sev- 
eral years,  without  proof  that  he  sold 
them,  constituted  in  law  any  promise  t^ 
pay  for  them.  His  liability  was  a  ques- 
tion for  the  jury.  Goodwin  v.  Wells,.  49 
Ala.  309. 

§  43   (8)   Misrepresentation  and  Fraudp; 

Statement     of      Fact      or     Opinion.-*- 

Whether  a  parol  representation  that  'a 
patent  churn  dasher  sold  defendant 
would  produce  butter  in  from  three  to 
five  minutes  was  intended  as  a  stated 
ment  of  fact  or  as  an  expression  of  opin- 
ion is  a  question  for  the  jury.  Brown  v. 
Freeman,  79  Ala.  406. 

Under  the  defense  of  false  and  fraud- 
ulent representations  by  the  seller,  the 
question  whether  the  expressions  used 
were  intended  and  understood  as  state- 
ments of  opinion  or  of  fact  is  for  the 
jury.  Moses  v.  Katzenberger,  84  Ala. 
95,  4  So.  237. 

Reliance  on  Repre8entation.^That  a 
representation  made  by  the  vendor  was 
relied  on  by  the  purchaser  of  a  horse, 
and  induced  him  to  consummate  .ihe 
contract,  is  not  a  question  of  fact  to 
which  a  witness  may  testify,  even  though 
he  be  the  purchaser  himself;  bat  is  an 
inference  or  conclusion  to  be  drawn  by 
the  jury,  from  the  character  of  the"  rep-» 
resentation,  the  conduct  of  the  parties 
at  the  time,  and  all  the  attendant  cir- 
cumstances. Sledge  V.  Scott,  56  ^a. 
202;  Harnett  v.  Stanton,  2  Ala.  181,  1»2; 
Williams  v.  Cannon,  9  Ala.  348;  Brad- 
ford V.  Bush,  10  Ala.  386. 

Failure  of  Proof. — Where,  in  an  action 
for  goods  sold,  defendants  relied  on  the 
defense  of  a  rescission  of  the  contract 
for  misrepresentation  as  to  the  place 
where  the  goods  were  manufactured^ 
but  failed  to  prove  that  the  representa- 
tion was  either  false,  or,  if  false  mate*- 
rial,  it  was  error  for  the  court  to  refuse 
a  peremptory  instruction  in  favor  of 
plaintiffs.  Brenard  Mfg.  Co.  v.  Citro- 
nelle  Mercantile  Co.,  37  So.  509,  140  AUi 
602. 
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II.  CONSTRUCTION  OF  CONTRACT. 

See  post,  "Warranties."  §§  198-237  (2). 

S  44.  Application    of    Qeneral    Rules    of 

Conitruction. 

See    post,    "Operation    and    Effect,"    §§ 

180-197. 

All  the  provisions  of  a  contract  of  sale 
must  be  construed  together.  John  Deere 
Pfow  Co.  V.  City  Hardware  Co.,  175  Ala. 
607.  57  So.   7G6. 

In  determining  between  an  absolute 
sale  and  a  mortgage,  the  court  will  take 
the  intention  of  the  parties,  from  a  ^ 
of  all  the  circumstances:  and  where 
evident  that  a  prima  facie  absolute  sale 
was  intended  as  a  pledge,  the  court  will 
relieve  against  the  sale  and  suiter  a  re- 
demption. May  V.  Eastin,  2  Port.  414. 
S  41.  What  Law  Governs. 

See    ante,    "What    Law    Governs."    g    E. 

The  construction   of  a   contract   for   the 
;ale    of    personal    property,    with    respect 
to    the    obligations    imposed    thereby, 
governed   by   the   law   of  the   place   wh 
it  is  made  and  performed.     Snow  v.  Scho- 
macker,  Mfg.    Co.,  69  Ala.    Ill,  cited 
note  in  64  L.  R.  A.  826. 

When  a  proposal  to  purchase  goods 
made  by  letter  sent  to  another  stale,  a 
is  there  assented  to,  the  contract  of  si 
is  made  in  that  state.  Boit  v.  Maybin, 
Ala.  253. 

§  44..  Proviuont  of  Written  Contracts 
GeBenL 

See   post,  "Symbolical  or    Constructive 
Delivery,"  %    164    (4). 
S  47.  ConstniiiiK   Instruments    Tt^eUier. 

See  post,  "Conditions  and  Provisos," 
a  69. 

A  contract  for  the  sale  of  timber  by 
plaintilT  to  defendant  gave  plainiiR  an 
option  to  repurchase  the  lumber  sawed 
therefrom;  delivery  of  the  lumber  to  be 
made  in  all  respects  as  deliveries  were 
then  made  by  deFendnnt  to  G.  &  Co.,  un- 
der an  existing  contract  between  them. 
Held,  that  the  delivery  specified  in  the 
G.  &  Co.  contract  referred  to  the  manner 
of  delivery  provided  in  that  contract,  and 
not  to  any  other  delivery  which  the  par- 
ties to  that  contract  may  have  sanc- 
tioned. J.  M.  Ackley  &  Co.  v.  Hunter, 
Benn   &   Co.'s    Co.,   51    So.   96i,   166    Ala. 


§  4ft.  Extrinsic  Circnmstancet. 

See  ante,  "Application  of  Gentnll 
of  Construction,"  §  44. 

Where  there  was  no  ambii^lti 
provision  in  a  contract  of  sale,  iti: 
duct  of  the  parties  after  the  e»cu- 
the  contract  should  not  be  con 
in  construing  it.  Rose  t>.  Lewis,  i 
507,  60  So.  146. 

.  The  fact  that  the  seller,  during 
of  a  contract  for  the  purchase  ni 
"subject  to  Louisville  terms." 
the  buyer  that  the  quoted  phra;< 
''Louisville  weights  and  grade* 
and  the  buyer  thereafter  ordeie 
wheat  shipped  under  the  conirac 
not  of  itself  ratify  the  seller's 
tation  of  the  contract,  though  it 
dence  tending  to  show  ratilicat 
the  buyer  could  show  that  the 
words  did  not  mean  what  t1 
claimed  they  did.  Cassels"  Mills 
ter  Bros.  Grain  Co.,  51  So.  909, 
274. 
§  4S.  Ezecvtory  or  Elxecntcd     < 

See      post,     ''Executory       Con 
General,"  S  140;  "Bill   of   Salo 
Instrument  of  Conveyance."  §     i 

Executory  Contracts. —  Evtr 
ment  for  a  subsequent  delivery- 
tially  executory,  and  there  is 
distinction  between  a  sale  w  b 
fers  the  ownership,  and  an  i^r 
sell  and  deliver  at  a  day  cer-«j 
but  an  action  for  breach.  Rol  f  e 
ville>Lumber  Co.,  8  Ala.  .App-     - 

.-,37. 

A  bill  of  sale  purporting  (c»  « 
whole  of  a  stock  of  general  cx^i 
reserving  and  excepting  a  <:«: 
t'on  as  exempt  under  the  latv. 
executory  agreement.  Blo<=^ 
Maas,  65  Ala.  211. 

A  contract  which  confers  oi 
posed  buyer  a  right  to  iiisf>^'i 
weigh  the  cotton  within  a  sfxr  a 
and,  on  paying  or  tenderinn^ 
within  a  specified  time.  i  < 
transfer    of     the     ownership        =»  ■ 


md  alsc 


a  the 


responding  right  to  demand    ^l: 
n     and     reweighing     wiihii* 
ibed  lime,  is  not  a  sale,  b«jt 

tory  agreement  for  a  sale,    An, 
the    title     of    the     cot*.--. 
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purchaser.     Leigh    Bros.   v.  ■  Mobile,   etc., 
R.  'Co.,  58  Ala.,  165. 

Executed  Contract. — A  contract  in 
these  words:  ''Know  ail  men  by  these 
presents  that  I  have  this  day  sold  to  Y. 
ten  bales  of  cotton,  middling  quality,  to 
weigh  600  pounds  each;  and  I  further 
acknowledge  that  I  have  this  day  received 
—dollars  as  a  part  payment  for  said  ten 
bales  of  cotton;  and  it  is  understood  that 
I  am  to  keep  the  cotton  and  to  deliver 
the  cotton  when  called  for  by  said  Y.,  and 
the  balance  then  to  be  settled  between 
\\s"  —  is  evidence  of  an  actual  bargain 
and  sale  of  the  cotton,  and  not  of  a  mere 
agreement  to  sell.  The  sale  is  complete 
without  delivery,  if  the  cotton  is  in  exist- 
ence at  the  time.  McCrae  v.  Young,  43 
Ala.  622. 

A  contract  for  the  sale  of  a  stock  of 
millinery  goods,  under  which  nothing  re- 
mained to  be  done  to  determine  the 
quality,  quantity,  or  value  of  the  goods, 
and  all  that  remained  to  be  done  was  to 
check  up  the  invoice  furnished  by  the  sel- 
ler to  ascertain  what  deduction  should  be 
made  on  account  of  goods  sold  out  of  the 
stock,  subsequent  to  the  time  the  invoice 
was  furnished,  was  an  executed,  and  not 
an  executory,  contract.  Thomas  v. 
Thomas,  41  So.  141.  146  Ala.  533;  Hud- 
son V.  Weir,  29  Ala.  294. 

A  contract  of  sale  of  lumber  for  a  spe- 
cified price  for  delivery  'free  alongside  a 
vessel  is  executed  where  the  seller '  de- 
livered lumber  and  the  buyer  voluntarily 
paid  the  wharfage  charges,  so  that  the 
seller  could  recover  the  price  under  the 
common  counts  subject  to  set-off.  Geor- 
gia Pine  Lumber  Co.  v.  Central  Lum- 
ber &  Timber  Co.,  6  Ala.  App.  211,  60  So. 
612. 

H.  and  L.  executed  a  writing  reciting, 
"Contract  made  this  day  between"  H.  and 
L.  for  two  certain  horses,  with  harness 
and  wagon,  to  be  paid  in  work  at  $2.50 
per  day,  L.  agreeing  to  work  for  H.  until 
the  debt  is  paid,  only  reserving  right  to 
pay  cash  for  balance  at  any  time.  "Such 
balance  being  paid  by  L.,  then  H.  has  no 
further  claim  on  said  team."  At  the  time, 
L.  was  the  teamster  of  H.,  and  the  prop- 
erty was  in  his  possession  as  such,  and 
after  the  execution  of  the  contract  he  re- 
mained in  possession  of  the  property. 
Held,  that  the  sale  was  complete,  H.  re- 


serving only  an  equitable  claim  on  the 
property  for  unpaid  balance.  Lucas  v, 
Pittman,  94  Ala.  616.  10  So.  603. 

A  bill  of  sale  of  the  furniture,  rights, 
contracts,  and  effects  owned  by  the  sell- 
ers in  connection  with  their  hotel  stipu- 
lated that  the  sellers  should  be  lial^le  to 
pay  all  the  debts  chargeable  to  the  hotel 
business  prior  to  March  1,  1891,  but 
should  retain  the  income  therefrom  till 
that  date.  The  sellers  had  several  fire  in- 
surance policies  at  the  time  of  the  sale,  to 
expire  February  12,  1892,  which  required 
any  transfer  of  the  pqlicies  to  be  in  writ- 
ing indorsed  thereon,  and  forbidding  their 
transfer  without  the  insurers'  consent 
Held,  that  since  the  sale  was  completely 
executed  so  far  as  it  manifested  a  pur- 
pose to  vest  in  the  purchasers  rights  of 
property,  it  could  not  be  contended  that 
th^re  was  therein  an  executory  agree- 
ment to  sell  and  transfer  the  policies, 
with  an  obligation  on  the  sellers'  part  to 
procure  the  insurers'  consent  to  their 
transfer.  Jackson  v,  MHlspaugb,  103  Ala. 
175,  15  So.  576. 

§  90.  Entire  or  Severable  Contracta. 

See  post,  "Quantity  Delivered  and  Ef- 
fect of  Excess  or  Deficiency,"  §  132. 

Entire  Contracts. — Where  a  contract  is 
made  for  the  purchase  of  .90  "bales  of  cot- 
ton, part  at  one  price  and  part  at  another, 
all  of  which  has  been  paid,  it  must  be  re- 
garded as  an  entire  contract,  and  if  the 
cotton  is  destroyed  before  it  is  all 
weighed,  the  plaintiff  can  not  recover  the 
price  of  any  part,  and  the  willingness  of 
the  latter  to  take  less  or  more  that  the 
plaintiff  agreed  to  sell  him  can  not  change 
the  character  of  the  contract.  Batre  v, 
Simpson,  4  Ala.  305. 

A  contract,  by  which  plaintiff  sold  de- 
fendant the  standing  timber  on  a  tract 
of  land,  in  consideration  of  an  option  to 
plaintiff  to  purchase  the  lumber  manu- 
factured from  the  timber,  held  entire,  and 
that  the  option,  with  the  provisions  with 
regard  to  the  purchase  of  the  lumber,  be? 
came  a  part  of  the  contract;  and  neither 
party  could  cancel  the  part  relating  to  the 
sale  of  the  lumber  without  canceling  the 
entire  contract.  J.  M.  Ackley  &  Co.  v. 
Hunter,  Benn  &  Co.'s  Co.,  51  So.  964,  166 
Ala.  295. 


Where  a  contract  is  made  for  the  pur- 
chase of  90  bales  of  cotton,  part  at  one 
price  and  part  at  another,  all  of  which 
has  not  been  weighed,  it  must  be  re- 
garded as  an  entire  contract,  and  the 
-willingness  of  the  purchaser  to  have 
taken  less  or  more  than  the  seller  agreed 
to  let  him  have  can  not  change  the  char- 
acter of  the  contract.  Batre  v.  Simp- 
son, 4  Ala.  305. 

Severable  Contracts. — A  contract  for 
the  sale  of  a  designated  quantity  of  lum- 
ber at  a  specified  price  per  thousand  feet 
for  delivery  free  alongside  a  vessel  is  not 
an  entire  contract  but  one  to  deliver  a 
designated  number  of  thousand  feet  at 
a  stipulated  price  per  thousand  feet,  and 
the  buyer  accepting  lumber  and  receiv- 
ing the  benefits  thereof,  with  knowledge 
that  the  seller  had  not  paid  the  wharfage 
charges,  may  not  defeat  a  recovery  for 
the  price.  Georgia  Pine  Lumber  Co.  v. 
Central  Lumber,  etc.,  Co.,  6  Ala.  App. 
211.  60  So.  S12. 

Two  slaves  wcte  put  up  separately  at 
a  public  auction  to  be  let,  and  were 
knocked  off  to  the  same  person,  who  was 
induced,  by  the  representations  of  the 
owner,  to  bid  for  each,  under  the  expec- 
tation he  would  gel  both,  and  a  single 
note  was  given  for  the  amount  of  their 
hire.  Held,  that  the  contract  was  sever- 
able.    Camp  V.  Dill,  27  Ala.  S53. 

Where  defendant  ordered  one  car  of 
sash,  with  the  privilege  of  three,  at  78  per 
cent,  off  list,  specificalions  for  first  car 
to  be  furnished  within  20  days,  and,  if 
Others  are  taken,  all  to  be  furnished  by 
April  1st,  etc.,  the  order  was  severable, 
so  that  defendant  could  not  escape  liabil- 
ity for  breach  of  the  contract,  growing 
out  of  the  failure  to  furnish  specifications 
on  the  first  car  witbin  the  time  limited. 
Rock  Island  Sash  &  Door  Works  v. 
Moore  &  Handley  Hardware  Co.,  41  So. 

806.  147   Ala.  SSI. 

L'nder  a  contract  for  the  sale  of  500 
tons  of  coal  at  a  specified  price,  to  be  de- 
livered on  the  grounds  by  the  plaintiffs 
at  their  place  of  busincES  as  plaintiffs 
might  order  between  September  12th  and 
March  31st  following,  provided  that  not 
more  than  200  tons  shall  be  ordered  in 
any  one  month,  each  successive  order  and 
delivery  is  in  the  nature  of  a  separate  con- 
tract,   and,    a    partial    delivery    being    ac- 


cepted by  plaintiffs,  they  i 
the  deficiency  over  to  th 
and  demand  it.  in  additio 
mum  quantity  specified  io\ 
delivery.     Johnson  v.  Allei 

§51.  Options. 

See  ante,  "Entire  or  .i 
tracts,"  S  SO. 

If  by  the  terms  of  an  ag 
purchase  of  personal  prop 
is  re'served  to  one  party,  1 
or  to  consummate  it  as 
law  will  give  the  like  optii 
until  both  are  bound;  il 
a  binding  contract.  McI 
etc..  Co.  V.  Jackson  Lumb< 
268,  51  So.  767;  Eskridg 
Stew.  8e  p.  264. 

Defendant  paid  plaintiff 
an  agreement  that  on 
further  sum  within  a  spcci 
tiff  would  sell  him  a  ves< 
defendant  failed  to  exerc 
the  cash  payment  should 
rent  for  the  vessel,  etc., 
should  owe  plaintiff  nothii 
that  plaintiff's  retention  of 
released  defendant  from  aj 
gation  for  breach  of  any  ci 
agreement.  Ollinger  &  B 
Co.  V.  Tunstail,  48  So.  4S: 

Defendant  paid  plaintiff 
an  agreement  that  on  pay 
ther  sum  within  a  specific 
would  sell  him  a  vessel,  . 
fendant  failed  to  exercise 
cash  payment  shottid  be  ri 
etc.,  and  defendant  shoul 
nothing  more.  Defendant 
to  buy  within  the  time 
plaintiff  sued  for  defcnda 
order  necessary  repairs  or 


pay   I 


ings,   etc 


notwithstanding  breaches 
ment  the  parties  agreed  it 
in  force,  and  that  defend. 
provision  that  .(he  contrac 
on  his  failure  to  perform 
thereunder.  Held,  that  s 
do  not  show  a  change  tr 
of  the  original  agreement  1 
ant's  breach,  he  should  n 
yond  the  sums  theretofore 
etc.,  Dry  Dock  Co.  v.  Tu 
173,  48  So.  482. 
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§  5S.  Dependent  or  Indei>endcnt  Stipula- 
tiom. 

Upon  a  contract  to  sell  and  deliver  and 
to  pay  on  delivery,  either  party  suing  for 
a  breach  must  show  that  he  wa«»  ahle  and 
ready  to  perform  his  part  of  the  al^ree- 
ment.  Long  v.  Addix,  184  Ala.  236,  63  So. 
982;  Brady  v.  Green,  159  Ala.  483.  48  So. 
807. 

Where  a  contract  recited  that  the  first 
party  agreed  to  manufacture,  sell,  and  de- 
liver lumber  to  the  second  party  from 
time  to  time,  who  was  obligated  to  re- 
ceive the  lumber,  and  in  conclusion  the 
price  to  be  paid  per  thousand  feet  was 
stated,  the  stipulation  to  deliver  the  lum- 
ber was  an  independent  covenant,  and  a 
condition  precedent  to  the  duty  of  pay- 
ment by  the  purchaser,  so  that  a  failure 
or  refusal  to  deliver  would  constitute  a 
breach,  for  which  an  action  would  im- 
mediately lie.  Byrne  Mill  Co.  7^  Robert- 
son, 42   So.   1008,   149  Ala.  273. 

§  58.  Construction  as  to  Parties. 

Sec  post,  "Bill  of  Sale  or  Other  Instru- 
ment of  Conveyance,"  §  174. 

E.  and  B.  having,  'by  a  joint  letter,  au- 
thorized a  factor  to  purchase  goods,  ac- 
cording to  a  stated  contract,  and  the  pur- 
chase being  accordingly  made,  E.  &  B. 
were  directlv  liable  to  the  vendor  of  the 
goods  for  the  purchase  money.  Edwards 
V.  Benham  &  Co.,  2  Stew.  &  P.  117,  148. 

Where  A.  and  B.  joined  in  a  letter  or- 
dering the  purchase  of  goods,  the  fact 
that  the  goods  were  used  by  B.  is  no 
ground  of  discharge  to  A.;  it  appearing 
that  the  purchase  was  made  on  their 
ioint  credit.  Fdwards  v.  Benham,  2  Stew. 
&  P.  147. 

Where  lumber  was  furnished  to  an- 
other on  defendant's  promise  to  pay  for 
it,  I  it  being  furnished  on  defendant's 
credit,  that  the  lumber  was  furnished  to 
the  other  would  not  affect  defendant's  lia- 
bility for  the  price.  Merchants'  Bank  v. 
Acme  Lumber  &  Mfg.  Co.,  49  So*  782,  160 
Ala.  435. 

A  bill  of  sale  in  the  words,  "received 
of  A.,  trustee  of  B.  and  C,  children  of  A., 
the  sum  of  $1,350,  in  full  for  two  negro 
slaves"  (naming  and  describing  them), 
"which  I  warrant  and  defend  against  the 
claims  of  all  persons  whatsoever  and  also 
¥i^arrant    the    said    negroes    to    be    sound 


and  healthy  and  free  from  all  incum- 
brance/' invests  the  father  with  the  legal 
title  to  the  slaves.  Beard  v,  Childress, 
4  Ala.  411. 

§  54.  Subject  Matter. 

See  post,  '* Description  in  General,"  § 
55;  "Specific  Articles  or  Goods."  §  56; 
"Quantity,  and  Ascertainment  Thereof," 
§  57;  "Quality  or  Value,  and  Determina- 
tion Thereof,"  §  58;  "Sale  by  Sample," 
§  59. 

§  55. Description  in  General. 

Under  a  sale  of  all  the  "goods,  wares, 
and  merchandise"  in  a  store,  an  iron  .safe 
will  pass,  if  such  was  the  intention  of  the 
parties  at  the  time.  Rankin  v.  Vandiver, 
78  Ala.  562,  cited  in  note  in  8  I..  R.-  A,  N. 
S.,  796.  •  ' 

An  instrument  recited  that  the  signer 
had  sold  to  plaintiff's  predecessor  in  in- 
terest his  interest  in  the  turpentine  busi- 
ness, consisting  of  one  distillery,  store, 
coopering,  spirit,  and  camp  houses;  *'also 
one  crop  of  boxes  known  as  the  *S.  Place'; 
four  crops  of  boxes  known  as  the  *G. 
Place';  all  boxes  cut  on  M.  &  O.  R.  R. 
lands  by  me  to  date,  and  to-  be  used  for 
such  time  as  has  been  agreed  on"  with 
the  railroad  company;  "all  boxes  cut  upon 
my  lands  to  date,  and  to  be  used  for  three 
years  from  date  of  this  bill  of  sale."  Held, 
that  the  signer's  interest  in  the  distillery 
passed  by  the  instrument,  and  not  merely 
the  use  of  the  property  for  three  years. 
Keith  V.  Becker   (All.).  IH  So.  494. 

§  56. Specific  Articles  or  Goods. 

Where  the  owner  of  an  iron  mine 
agreed  to  sell  and  ship  to  another  the  en- 
tire output  of  a  certain  variety  of  ore  up 
to  100  tons  per  day  for  a  specified  period, 
the  contract  required  shipment  of  ore 
from  the  mines  of  the  seller,  and  the  ship- 
ment and  delivery  of  100  tons  of  ore  per 
day  of  the  kind  and  quality  in  question, 
but  from  other  mines,  was  not  a  com- 
pliance with  the  contract  Shackelford 
V,  Sloss  Iron  &  Steel  Co.,  36  So.  1005,  140 
Ala.  329. 

§    67.   Quantity   and    Ascertainment 

Thereof. 

§  57   (1)  Weight  and  Su£Bciency. 

If,  in  a  contract  for  the  sale  and  de- 
livery of  a  ceftain  number  of  bales  of  cot* 
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ton,  thereafter  to  be  gathered  and  packed, 
the  parties  agree  on  the  exact  weight  of 
the  bales,  a  tender  of  bales  materially  dif- 
ferent as  to  weight  from  those  agreed  on 
would  not  be  a  compliance  with  the  con- 
tract; but,  if  the  contract  is  silent  as  to 
the  weight,  it  will  be  inferred  that  the  par- 
ties intended  the  bales  to  be  of  the  usual 
weight,  and,  unless  those  tendered  should 
so  far  exceed  the  usual  weight  as  to  show 
that  the  vendor,  in  consequence  of  a 
change  in  price,  had  packed  them  heavier 
in  order  to  gain  an  advantage  over  the 
vendee,  the  court  could  not  undertake  to 
say  that  they  did  not  correspond  with  the 
contract.  Davis  v,  Adams,  18  Ala.  264, 
cited  in  note  in'^  L.  R.  A.,  N.  S.,  24. 

Plaintiff  on  November  18th  telegraphed 
defendant  an  order  for  t\prelve  cars  of  po- 
tatoes, to  which  defendant  replied  that 
he  could  not  accept  the  order,  but  that 
he  would  try  to  ship  four  cars.  Plaintiff, 
in  reply,  asked  for  an  explanation  as  to 
what  defendant  meant,  and  defendant  an- 
swered that  he  confirmed  a  shipment  of 
four  cars.  On  the  aist,  plaintiff  received 
a  letter  from  defendant  stating  that  de- 
fendant would  not  be  able  to  "quote  any 
more  potatoes,  owing  to  the  conditions 
of  the  weather,"  and  in  an  action  by 
plaintiff  for  breach  of  a  contract  to  ship 
four  cars  defendant  testified  that  on  the 
18th  he  discovered  a  mistake  in  stating 
that  he  would  ship  four  cars,  and  that 
he  telegraphed  the  same  day:  "Can  not 
accept  orders  for  potatoes,  but  will  try 
and  ship  four  cars."  Held,  that  there 
was  a  contract  to  buy  and  sell  four  cars 
of  potatoes.  Willman  &  Co.  v.  Alabama 
Brokerage   Co.,  40   So.   102,   145   Ala.   684. 

A  seller  agreed  to  deliver  coal  "by 
wagons  to  their  [defendant's]  furnaces," 
and  the  purchaser  agreed  to  pay  a  cer- 
tain sum  per  bushel  of  2,748  cubic  inches, 
"to  be  measured  in  the  cabs"  of  the  pur- 
chaser "at  their  furnaces."  The  pur- 
chaser received  the  coal  from  the  wag- 
ons into  the  cabs  at  the  furnace  sheds 
75  or  100  feet  from  the  furnace  stack, 
receipting  for  it  as  there  delivered.  The 
five-peck  bushel  was  adopted  to  compen- 
sate for  spaces  between  the  coal  as  loaded 
into  the  cabs.  Held,  that  the  place  of 
measurement  was  the  place  of  delivery, 
and  not  the  furnace  stack,  in  transporta- 
tion  to   which    the   coal    settled.     Shelby 


Iron  Co.  V.  Ehipree,  41   So.  182,  147  Aa 
602. 

§  57  (8)  Mode  of  Ascertmimncnt  and  Op- 
tion or  Election  of  Parties. 

Defendant  agreed  to  purchase  all  lui 
her  of  a  certain  description  that  ^'wrrr 
should  manufacture  at  his  mill  unti!  -I- 
fendant    notified    plaintiflF    to    discon::.' 
the   cutting,   and  plaintiflF  agreed  tc  ^: 
such   lumber    at  a   certain     price.     H  ^ 
that  while  the  purchaser  could  tenr.'i.* 
the  contract  at  his  pleasure,   he  ^ai  re- 
quired to  take  all  the  lumber  of  such  in- 
scription   on    hand  at  that    time  at  r" 
agreed  price.     Mclntyre    Lumber  &  Ex- 
port Co.  V.  Jackson  Lumber  Co..  51  5 
767,    165    Ala.    268. 

The    manufacturer  was   not    boun^  r 
make    any    lumber     of    such     dcscnp 
but,  if  he  did  manufacture  it,  was  b:.' 
to    sell    to  such    purchaser    and    a:  *. 
agreed     price.      Mclntyre     Lumber,  r 
Co.  V.  Jackson  Lumber  Co.,  165  ALa  :> 
51   So.   767. 

Quality,  or  Valae,  and  Dex:- 


D^ 


-  *t 
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mination  Thereof. 

§  58  (1)  By  What  Place  or  Locality 
terminable. 

Where  a  cotton  contract  corner::' 
that  the  cotton  should  be  of  tl:c  en 
1909,  gathered  before  December  I5ti 
quality  was  intended  to  be  that  u 
grown  in  the  seller's  neighborhoL^c.  ^". 
gathered  prior  to  that  date.  Sr-.::-  " 
Wilson  Mercantile  Co.,  6  Ala.  -Apr  '". 
60   So.   484. 

§  68  (8)   Option  or    Election  of   Panics 
and  Inspection,  Trial*   or  Test. 

A  contract  to  sell  a  certain  lot  of  *  *• 
of  an  estimated  quantity  subject,  o- 
h'very,  to  regular  inspection  as  to    «' 
age,  flaws,  etc.,  was  not  an  agretrnr-l 
sell   said   quantity   of  merchanta^'r    '  c^ 
where  itVas  not  shown  that  the  e-'-*" 
vi'as  not  made  in    good  faith,    and  it  a? 
peared  that  the  vendees,  before  thfv  :.-i 
eluded  the  sale,  personally   inspectri   -r 
logs  as  to   their  character   and   qcar":* 
Watson  V.  Kirby,  112  Ala.  436.  20  S>   *:* 

§  00.  — »  SaU  by  Sami»la. 

In  an  action  for  the  price  of  flcjtr  • 
and  delivered,  it  appeared   that  pla  r '  ~ 
offered    to    tell  flour  to    defendants,   ei 
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tincT  to  them  samples  of  certain 
led  brands;  that  the  lattte  refused  to 
them,  but  some  time  afterwards 
te  plaintiffs,  offering  to  buy  the  said 
les  at  a  certain  price.  After  several 
{rams  plaintiffs  shipped  the  flour,  but 
ndants  refused  to  accept  it,  claim- 
that  it  was  not  up  to  sample.  Held, 
the  sale  was  by  sample,  and  evi- 
:e  as  to  the  negotiations  when  the 
>les  were  shown  was  improperly  ex- 
ed.  Penn  v.  Smith,  93  Ala.  476,  9 
509.  cited  in  notes  in  70  L.  R.  A.  659, 

Price,    Expenses,    and    Costs    of 
Fransportation. 

e  post,  "Amount  Agreed  on,"  §  61; 
ket  Price,"  §  62;  "Ascertainment 
r  Provisions  of  Contract,"  §  63; 
sonable  Value,"  §  64. 

Amount  Agreed  On. 

contract  whereby  the  first  party 
rd  to  manufacture  and  sell  certain 
er  to  the  second  party  recited  that 
trice  to  be  paid  should  be  a  certain 
per  thousand  feet,  "as  fast  as  loaded 
irs  at  M.,  for  all  lumber,  dressed  or 
1,  and  for  all  dry-kiln  lumber  ship- 
>y  the  second  party  previous  to  the 
on  and  operation  of  a  planing  mill 
e  second  party."  Held,  that  a  con- 
»n  that  the  provision  fixing  the  price 
paid   rendered  the  contract  incom- 

because  it  only  fixed  the  price  for 
lumber   as  might  be  shipped  previ- 

0  the  erection  of  the  mill,  was  un- 
le,  as  the  words  "previous  to  the 
on  and  operation"  were  limited  to 
ry-kiln  lumber  shipped,  and  not  to 
Tiber,  dressed  or  rough.  Byrne  Mill 
.     Robertson,   42    So.    1008,    149    Ala. 

Market  Price. 

nrriting  executed  by  defendant  ac- 
cd^ed  receipt  from  plaintiff  for 
ent  on  account  "the  following  num- 
iles  of  cotton,  viz.,"  followed  by  an 
ed  statement  of  the  number  of 
received  on  the  various  dates 
tosrether    with    the    amount    ad- 

1  on  each  consignment  received, 
srther   recited  that  the  cotton  was 

settled    for  at  any  time    plaintiffs 
elect    by   giving   notice   before    12 


o'clock  "on  basis  Mid.,"  the  evidence 
showing  that  the  quoted  phrase  refer- 
red to  the  market  price  of  middling  cot- 
ton. Held,  that  under  the  provisions  of 
the  contract,  the  price  to  be  paid  was  the 
market  price  of  middling  cotton  on  the 
day  the  seller  demanded  the  balance  of  the 
price,  providecl  he  notitied  the  buyer  be- 
fore 12  o'clock  on  the  day  of  the  settle- 
ment. Jones  Cotton  Co.  v.  Snead,  53 
So.  988,   169   Al^.   566. 

§    68., Ascertainment    under    Provi- 
sions of  Contract. 

§  63  (1)  In  General. 

See  post,   "Defenses."   §  264;   "Set-Off, 
Counterclaim,  and  Recoupment,"  §  266. 

Under  a  written  contract  for  the  sale 
of  two  horses,  which  is  signed  by  both 
the  vendor  and  the  purchaser,  and  states 
that  "the  latter  has  this  day  bought  a 
pair  of  bay  f horses,  conditionally,  for  the 
sum  of  $500,  $300  to  be  paid  down  in 
cash,  and  the  other  $200  when  the  pur-« 
chaser  is  satisfied  the  horses  are  sound/' 
the  purchaser,  in  order  to  escape  liability 
for  the  maximum  price  of  $500,  is  not 
bound  to  notify  the  vendor  of  the  dis- 
covery of  unsoundness,  nor  to  offer  to 
return  the  horses,  nor  to  rescind  the  con- 
tract in  patt  Off  in  whole.  Thompson  v. 
Russey,  50  Ala.  329. 

A  contract  of  sale  of  the  output  of 
rosin  and  turpentine  from  turpentine  or- 
chards for  a  season  stipulated  for  deliv- 
ery as  received  from  the# orchards,  and  , 
for  the  pavment  of  each  installment  at  a 
price  "based  on  the  Savannah  market, 
date  of  delivery."  The  board  of  Savan- 
nah made  daily  quotations,  and  daily  re- 
ported the  market  "firm,"  "nominal," 
"dull."  "quiet,"  or  "steady."  The  price 
quoted  on  the  days  the  market  was  re- 
ported as  "nominal"  merely  showed  the 
price  of  last  sales.  Held,  that  the  buyer, 
in  absence  of  custom  contrary,  must  pay 
the  price  quoted  on  days  the  market  was 
reported  as  "nominal"  for  an  installment 
delivered  on  that  day,  and  could  not  com- 

« 

pel  the  seller  to  accept  the  price  fixed  on 
the  basis  of  the  next  succeeding  market 
quotation;  when  the  market  was  "firm," 
"steady,"  or  "quiet."  Union  Naval  Stores 
Co.  V.  Patterson,  179  Ala.  525,  60  So. 
807. 
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§  63  (S)  Bxpensce,  Dntiei,  and  Coat  of 
Tmuportatioii. 

See  post,  "Set-Off,  Counterclaim,  or 
Recoupment,"  3  271  (6). 

Where  there  was  a  written  contract 
for  the  sate  of  flour,  on  the  back  of  which 
waa  printed  certain  stipulations  purport- 
ing to  be  uniform  rules  for  the  sale  of 
flour  adopted  by  a  Millers'  Association, 
the  stipulations  on  the  face  of  the  con- 
tract governed  as  to  carrying  charges. 
HopkinsviHe    Milling    Co.    v.    Gwii^,    178 

Ala.    472,    60    So.   370. 

A  provision  in  a  contract  of  sale  that 
"it  is  understood  that"  the  seller  has 
freight  rates  to  the  point  of  delivery, 
"on  which  the  above  price  is  based,  but 
if,  during  the  time  this  contract  is  in 
force,  this  rate  should  be  advanced,  then" 
the  buyer  has  "the  option  of  taking  any 
undelivered  portion  due  on  this  contract 
at  the  advance,  or  of  canceling  it,"  does 
not  entitle  the  buyer  to  any  benefit  from 
a  reduction  in  freight  rates.  Sheffield 
•Furnace   Co.   v.    Hull  Coal  &  Coke   Co., 

101   Ala.  446,   14   So.  672. 

Where  a  contract  tor  the  sale  of  per- 
sonalty required  the  seller  to  give  the 
purchaser  credit  for  freight,  the  pur- 
chaser was  not  entitled  to  credit  until  the 
freight  was  paid.  Equit^le  Mfg.  Co.  v 
Howard,   37    So.    106,  140   Ala.   252. 

A    seller,   contracting  to   deliver  good: 
■old  free  on  board  cars,  impliedly  agrees 
to  supply  the  cars  necessary.     Elliott 
Howison,    40  ^o.    1018,    146   Ala.   S6e. 


§64.- 


-  Reasonable  Vftlue. 


If  a  sale  be  made  without  a  speci 
tion  of  the  price,  or  any  method  by 
which  it  is  to  be  determined,  the  law 
will  imply  a  reasonable  price,  and  this 
principle  applies  to  executory  as  well  ai 
executed  sales.  iNasfavtIle,  C.  &  St.  L. 
Ry.  V.  Wood,  171  Ala.  382.  54  So.  753; 
Shealy  v.  Edwards.  73  Ala.  ITS. 

Where  property  delivered  to  the  ven- 
dee, under  a  contract  of  sale  which  does 
not  fix  the  price,  is  destroyed  or 
Bumed  by  the  vendee,  on  a  failure  to 
agree  on  the  price,  the  vendor  can 
cover  a  reasonable  price  therefor.  Wil- 
kinson c.  Williamson.  76  .^la.  163;  Shealy 
f.  Edwards.  7.^  .^la.  175;  Townsen 
Brooks.    7S   Als.    308. 


§§' 

§  «.  Place  of  DeUvery. 

Where  an  article  is  cc 
sold  at  a  certain  place,  tl 
of  delivery,  in  the  absei 
press  stipulation  in  the  c 

Wells,  42  Ala.  190. 
S  66.  Time  of  Deliverr. 
§  W  (1)  In  General. 
Where   an   acceptaiKC   ( 
e  sale  of  cotton  directei 
should  be   shipped  "prom[ 
only   retiuired   that   the    ct 
shipped    within   a  reasons 
CUskey    &    Whitman    v. 
43   So.   67,   147   Ala,   i 
contract    of    sale    of 
calls     for     delivery     dur 
months    permits   the    selle 
any    time    during    the    sp 
Baker  v.  Lehman,  etc..  C 

65    So.    321. 

I  a  contract  of  sale  o 
by  a  correspondence  bct» 
where  plaintiff  offered  thi 
tain  price  on  condition  tl 
taken  out  within  30  days 
should  be  a  charge  of  S 
for  each  30  days  or  fract 
all  the  flour  should  be  t 
90  days,  and  at  the  reque 
the  time  for  taking  out  a 
extended  to  five  months, 
under  no  duty  to  delive 
it  was  ordered  out  by  th 
five  months  from  the  e; 
contract.  Scruggs  &  E< 
171  Ala.  350,  54  So.  641. 
The  face  of  a  written 
sale  of  flour,  provided  th 
at  "buyer's  option"  and 
should  be  carried  60  di 
cents  per  barrel  per  mo 
out,  and  that  the  order 
the  terms  and  conditions 
back  of  the  paper.  On 
paper  were  printed  cond 
contracts  for  the  sale  of 
by  a  Millers'  Asanciatic 
terms  of  which  was  thai 
be  ordered  out  within  3C 
date  of  contract,  with  a  m: 
limit  of  »0  days,  unless 
fied  in  the  contract,  and 
ing  that  if  flour  was  n 
within  30  days,  or  withii 


«§  66  (l)-67  (1) 


Sales 


653 


ment  period,  It  should  be  subject  to  car- 
rying charges  of  10  cents  per  barrel  per 
month  for  flour  and  60  cents  per  ton 
per  month  for  feed.  Held,  that  the 
stipulations  on  the  face  of  the  contract 
governed  as  to  the  time  of  delivery, 
Hopkinsville  Milling  Co.  v.  Gwin,  179 
Ala.  472,  60  So.  270. 

§  66  (8)  Where  Time  Is  Not  Fixed  by 
Contract. 

See  ante,  "In  General,"  §  66  (1). 

The  law  contemplates  that  shipments 
of  goods  shall  be  made  as  soon  as  trans- 
portation can  be  secured  by  the  seller, 
even  in  absence  of  any  provision  to  that 
eflFect  in  the  contract.^  Farmers'  Cotton 
Oil  &  Trading  Co.  v,  W.  L.  Ward  &  Son, 
54  So.  513,  170  Ala.  491. 

Where  a  contract  for  peach  trees  pro- 
vided  that  plaintiff  was  to  "forward" 
meaning  to  send  or  ship  the  trees  to  de- 
fendant November  20,  1911,  or  within  20 
days  thereafter,  but  there  was  no  limi- 
tation or  stipulation  as  to  the  time  for 
delivery,  plaintiff  was  required  to  make 
delivery  within  a  reasonable  time  after 
twenty  days  had  'expired.  Copeland  v. 
Union  Nursery  Co.,  187  Ala.  148,  65  So. 
834;  McFadden  v,  Henderson,  128  Ala. 
221,   29    So.   640. 

A  contract  for  the  delivery  of  a  pon- 
derous article,  such  as  corn  and  fodder, 
is  made  in  reference  to  the  means  of 
transportation  common  to  the  country, 
and,  when  it  can  not  be  conveniently  de- 
livered at  one  time  may  be  delivered  at 
different  times.  McGeehee  v.  Hill,  i 
Ala.  140. 

§  66  (8)  Immediate  Delivery  or  Delivery 
as    Soon   as   I^ossible. 

The  word  "immediately,'*  as  employed 
in  a  contract  of  sale  which  calls  for  ship- 
ment immediately,  means,  ordinarily  and 
unexplained,  "forthwith;  at  once;"  and 
while  the  celerity  implied  from  such 
terms  excludes  the  idea  of  reasonable 
time,  as  understood  in  legal  parlance, 
where  no  time  is  specified,  some  appreci- 
able time  must  be  allowed  under  a  con- 
tract containing  such  terms  which  neces- 
sarily lapsing  time  would  be  a  reasonable 
time  in  a  sense  referable  to  the  urgent 
words.  Clauss  Shear  Co.  v.  Alabama 
Barber  Supply  Co.,  1  Ala.  App.  591,  66 
So.   49. 


Where  the  contract  called  for  shipment 
by  the  seller  "immediately"  after  the  lat- 
ter part  of  a  certain  month,  time  of  ship- 
ment was  of  the  essence  of  the  contract 
of  sale.  Clauss  Shear  Co.  v,  Alabama 
Barber  Supply  Co.,  1  Ala.  App.  591,  50 
So.  49;  Oklahoma  'VHnegar  Co.  v,  Ham- 
ilton, 132  Ala.  593,  32  So.  306. 

§  66  (4)    Matters  Delaying  or  Preventmg 
Delivery. 

The  term,  "water  transportation  per- 
mitting," }n  a  contract  of  sale  providing 
for  the  delivery  of  merchandise  at  cer* 
tain  points,  implies  not  only  that  the 
water  should  be  adequate,  but  that  a 
boat  or  boats  should  ply  the  stream 
within  the  time  contemplated  for  deliv- 
ery, capable  of  carrying  the  goods,  and, 
any  of  these  conditions  being  absent 
without  the  fault  of  the  vendor  or  his 
agent,  it  was  excused  from  making  de- 
livery.  Raisin  Fertilizer  Co.  v.  J.  J.  Bar- 
row^  Jr.,   Co.,  97  Ala.   694,   12   So.  388. 

§  66  (5)    Quantity  to  Be  Delivered  at  or 
within  Given  Time. 

Under  a  contract  to  sell  560  tons  of 
coal,  to  be  delivered  as  plaintiffs  might  t 
order,  not  more  than  200  tons  to  be  or- 
dered in  any  one  month,  the  contract  be- 
ing signed  September  12th,  and  the  first 
order,  made  in  September,  being  for  200 
tons,  defendants  had  a  month  from  that 
date  in  which  to  deliver  the  200  tons. 
Johnson  v.  Allen,  78  Ala.  387. 

§  67.    Time  of  Payment  and  Terms  of 
Credit. 

§  67  (1)  In  GeneraL 

Reasonable  Time. — Where  defendants 
entered  into  a  contract  with  plaintiff  for 
him  to  manage  a  restaurant  agreeing  to 
convey  him  a  one-half  interest  upon  his 
discharging  a  certain  indebtedness  due 
them,  plaintiff  had  reasonable  time  in 
which  to  perform  his  part  of  the  obliga- 
tion, and  can  not,  after  waiting  longer 
than  a  reasonable  time,  put  defendants 
in  default  by  then  tendering  performance. 
Gi  eek- American  Produce  Co.  v.  Pappas, 
9  Ala.  App.  311,  63  So.  799. 

A  contract  for  the  sale  of  lumber  to  be 
delivered  at  S.  recited  that  the  price  to 
be  paid  should  be  a  specified  sum  "as  fast 
as  loaded  on  cars  at  M.,  60  days  negotia- 
ble    bankable     paper."     Held,     that     the 
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contract  was  not  void  on  the  theory  that, 
as  no  obligation  was  imposed  on  the 
purchaser  to  load  on  the  cars  at  M.,  the 
contract  was  indefinite,  and  that  the 
phrase  ^'bankable  paper'*  was  meaning- 
less, since,  in  the  absence  of  any  provi- 
sion as  to  time  of  payment,  the  law 
would  imply  a  reasonable  time,  and  the 
phrase  was  not  without  a  definite,  certain 
meaning.  Byrne  Mill  Co.  v.  Robertson, 
42  So.  1008,  149  Ala.  273;  Culver  v.  Cald- 
well, 137  Ala.  125,  34  So.  13. 

Printed  Form  Altered  by  Written 
Words. — Where  a  contract  for  the  sale 
of  a  soda  fountain  was  made  out  upon  a 
printed  form,  in  which  the  blanks  for 
amounts  of  payments  were  not  filled,  but 
the  words,  "This  is  to  be  delivered  at  this 
price  $130.00  on  arrival  of  goods  at  Line- 
ville,"  were  written  in,  the  words  writ- 
ten in  constituted  the  only  agreement  as 
to  payment,  which  was  not  changed  by 
writing  in  as  the  line  for  shipment,  "L. 
&  N.  Ry.,"  and  as  the  shipping  address, 
"Oxford,  Ala."  Robert  M.  Green  &  Sons 
V.  Lineville  Drug  Co.,  52  So.  433,  167  Ala. 
372. 

,  Payment  on  '^piacontinuance  of  Busi- 
ness."— In  case  of  sale  to  a  firm  on  six 
months'  credit,  with  condition  that  the 
account  shall  mature  immediately  on  the 
discontinuance  of  business  by  "the  pur- 
chasers," there  is  such  discontinuance 
where  one  of  the  partners  sells  his  in- 
terest in  the  business,  though  the  other 
and  a  new  partner  continued  to  carry  on 
the  business.  Warren  &  Lanier  v.  Cash, 
39  So.  124,  143  Ala.  158. 

Time  for  Shipment  and  Return. — If, 
upon  a  sale  of  cotton,  there  is  a  stipula- 
tion to  allow  a  credit  for  all  over  $1,000 
on  the  price  to  be  paid  until  returns  for 
the  cotton  can  be  had  from  Liverpool,  it 
is  an  agreement  to  wait  for  the  residue 
until,  by  the  ordinary  course  of  trade,  a 
sufficient  time  elapses  for  a  shipment  and 
return,  and  before  this  there  can  be  no 
recovery  except  for  the  $1,000.  Bradford 
y.  Marbury,  12  Ala.  520. 

Pasrment  in  Specific  Articles. — Where 
payment  is  to  be  made  in  specific  articles, 
they  must  be  actually  tendered,  within  or 
at  the  time  specific,  or  within  reasonable 
time  where  none  is  specified;  otherwise 
the  debt  becomes  payable  in  cash.  Hamil 
V.  Flowers,  184  Ala.  301,  63  So.  »94. 


.  ' 


S  67  (S)  Contract  Silent  as  to  Time. 
See  post,  "Delivery  of  Goods,"  1 5: 

All  sales  are  for  cash  unless  the  p**-"* 
make  a  different  contract  or  so  ccr:/ 
themselves  as  to  indicate  that  thf  ?:> 
is  not  for  cash.  Loval  v.  Wolf.  175  Mi 
505,  60  So.  298;  Veitch  v.  Atkin?  •> 
eery,  etc.,  Co.,  5  Ala.  A  pp.  444.  :&  -. 
746. 

In  the  absence  of  any  agreement  tc  ' 
contrary,  a  sale  of  goods  at  a  cc'-'.^* 
price  imports  a  sale  for  cash.  L,:: 
Addix,  184  Ala.  236,  63  So.  9.v2;  F 
V.  Green,  159* Ala.  482,  48  So.  SOT;  S 
bins  V,  Harrison,  31  Ala.  160:  Lcta  : 
Wolf,  179  Ala.  505,  60  So.  2yS:  V  ♦. 
V,  Atkins  Grocery,-  etc.,  Co.,  5  Ali  /. 
444,    59    So.    746. 

Generally  a  debt  for  goods  purri** 
is  payable  presently,  unless  some  c*"' 
time  is  fixed  by  the  contract;  but  i  ^ 
ferent  rule  possibly  applies  to  an  ace  -2 
made  up  of  a  succession  of  items  V*^:*'^ 
the  same  parties.  The  J.  R.  Thorr.:< 
V.  Lewis,  31  Ala.  497. 

While    the    law    might    ordinarily  ; 
sume,  when   a  contract   of   sale  is  ^ 
as  to  time  of  payment,  that  the  ^\t  ^ 
for  cash,  the  presumption   would  r  ■• 
conclusive,   ami   if   the    parties    trei:  \ 
contract  otherwise  they  are   bouri  "■; 
Richard  P.  Baer  &  Co.  v.  Mobile  C 
age  &  Box  Mfg.  Co.,  49  So.  92.  \i. 
491. 

§  67   (8)    Deiiveiy  of   Goods. 

Where  a  contract  of  sale   of  \t' 
is    silent    as    to    the    time     of    par 
the    law   implies   that    payment    sh. 
made  on  delivery  of  the  property 
bins  V.  Harrison,  31  ^W.  160. 

Where  goods  are  sold  for  ca>*- 
purchaser  will  not  be  entitled  to  dc' 
without  making  payment.  Veitch  : 
kins  Grocery,  etc.,  Co.,  5  Ala.  ^pr 
59  So.  746;  Robbins  v.  Harrison.  •' 
160,   164. 

Where   the   contract   recited   a   53 
plaintiff   of   200    tons    cotton    see)   ** 
"price,  eight  dollars  and    a   half  p?* 
f.  o.  b.  cars,  S.,  *    *     *     shipment  a- 
are   procured,   terms,   sight    drat?   ».' 
bill  of  lading  free  of  exchansre.^  tr- 
chaser  was  only  bound   to   be   rc«.  - 
able  to  pay  for  the   shipment   w  - 
livered  f.   o.   b.   cars   at    S.,    and   ^  ■: 


.  I . 
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sight  draft  free  of  exchange  wa«  pre- 
sented to  it,  and  need  not  pay  therefor 
when  the  goods  were  shipped.  Farmers' 
Cotton  Oil  ft  Trading  Co.  v,  W.  L.  Ward 
&  Son,  54  So.  513,  170  Ala.  491. 

§  67   (4)    Delivery  in  Installments. 

A  contract  for  the  delivery  of  a  pon- 
derous article,  such  as  corn  and  fodder, 
is  made  in  reference  to  the  means  of 
transportation  common  to  the  country, 
and,  when  it  can  not  be  conveniently  de- 
livered at  one  time,  may  be  delivered  at 
different  times,  but  payment  can  not  be 
demanded  until  all  is  delivered.  McGee- 
hee  V,  Hill,  1  Ala.  140. 

A  contract  under  seal  contained  these 
provisions:  "The  said  M.  covenants  and 
agrees  to  deliver  to  the  said  N.,  at  the 
water's  edge,  at  his  steam  mills  at  Cedar 
Bluff,  all  the  stocks  for  string  timber  for 
the  Memphis  Branch  Railroad,  agreeably 
to  the  said  N.'s  contract,  made  January 
48th,  with  the  engineer  of  said  road": 
the  stocks  to  be  of  a  specified  size  and 
quality,  and  "the  timber  to  be  delivered 
as  fast  as  required  for  sawing,  say  one 
hundred  stocks  per  week,  more  or  less, 
as  may  be  necessary.  And  the  said  N., 
on  his  part,  covenants  and  agrees  to  pay 
the  said  M.,  when  the  above  contract 
shall  have  been  faithfully  complied  with, 
at  the  following  rates,  to  wit,  forty-five 
cents  per  stock;  and  that  he  will  make 
his  payments  in  the  following  manner, 
that  is  to  say,  on  the  twentieth  day  of 
every  month  during  the  progress  of  this 
contract,  he  will  pay  seventy-five  per  cent, 
of  the  relative  value  of  such  timber  as 
may  be  delivered,  until  the  whole  of  the 
timber  herein  contracted  for  shall  have 
been  delivered  agreeably  to  contract, 
when  the  balance  shall  be  forthwith  paid 
to  the  said  M."  Held,  that  the  weekly 
delivery  by  M.,  at  the  specified  place, 
from  the  date  of  the  agreement  until  the 
next  20th  day  of  the  month,  of  such  a 
number  of  logs  (not  exceeding  100  per 
week),  of  the  specified  size  and  quality, 
as  was  necessary  to  afford  constant  em- 
ployment to  N.'s  steam  mills  in  sawing 
them  during  the  usual  working  hours  of 
each  day  of  the  week,  was  the  first  thing 
to  be  dorie  under  the  contract,  a  condi- 
tion precedent  to  N.'s  liability  to  pay. 
Nesbitt  V.  McGehee,  26  Ala.  748. 


S  68.  Mode  of  DeHvery. 

A  contract  for  sale  of  oil  held  to  re- 
quire  deliveries  to  be  made  in  iron  drums, 
and  not  in  w6od  barrels.  Standard  Oil 
Co.  V.  Weeks,  52  So.  443,  167  Ala.  403. 

§  68.  Conditions  «nd  Provisos. 

See  post,  "Conditional  Sales,"  §§  345- 
d70. 

Duty  to  Take  Initial  Step.— Upon  a 
contract  of  sale,  by  the  terms  of  which 
the  act  of  one  party  is  dependent  and 
conditional  upon  some  act  of  the  other 
party,  the^  party  who  is  to  act  first  must 
take  the  initial  step,  and  his  failure  to 
do  so  renders  him  liable  to  the  other 
party  who  is  then  ready,  willing,  and 
able  to  perform  his  part.  Veitch  v,  V. 
B.  Atkins  Grocery  &  Commission  Co.,  5 
Ala.  App.  444,  59  So.  746. 

Time  to  Give  Bond.— ^Where  a  contract 
of  sale  of  chattels  required  the  seller  to 
give  a  bond  for  performance  of  the  con- 
tract, but  no  time  for  the  giving  of  the 
bond  was  specified,  it  meant  a  reasonable 
time.  Equitable  Mfg.  Co.  v,  Howard,  37 
So.  106,  140  Ala.  252. 

Evidence  of  Bank  Credit— Time  to  Fur- 
nish.— Where  a  contract  of  sale  requires 
the  vendee  to  furnish  evidence  of  bank 
credit,  but  is  silent  as  to  the  time  such 
evidence  should  be  furnished,  in  the  ab- 
sence of  a  general  custom,  it  should  be 
furnished  within  a  reasonable  time.  Rose 
V,  Lewis,  48  So.  105,  157  Ala.  521. 

Reservation  of  Right  of  Possession. — 
A.  gave  a  bill  of  sale  to  B.  of  a  lot  of 
slaves,  and  by  a  contemporaneous  agree- 
ment B.  covenanted  with  A.  not  to  in- 
terfere with  or  disturb  A.  in  the  posses- 
sion of  such  slaves,  under  a  penalty  of 
$2,000.  Held,  that  this  was  equivalent  to 
a  sale  with  a  reservation  of  the  right  of 
possession  in  A.  during  life.  Scott  v, 
Baber,   13   Ala.   182. 

Pasrments  in  Installments — ^Forfeiture 
--''Additions''  to  Grist  MiU.— Where  in  a 
contract  of  sale  of  personal  property 
consisting  of  a  steam  saw  and  grist  mill, 
with  certain  appurtenances,  it  was  pro- 
vided that  the  purchase  money  should 
be  paid  in  installments,  and  that  upon  de- 
fault in  the  payment  of  any  one  of  the 
installments,  the  purchaser  should  forfeit 
all  former  payments  made  by  him,  and, 
on    demand    of    the    seller,    should    "give 


into  his  possession  the  mill  with  all  the 
additions  thereto,  in  good  running  order, 
with  all  obtained  from  him,"  the  words 
"additions  thereto,"  as  used  in  the  con- 
tract, do  not  embrace  detached  articles 
of  personal  property  purchased  to  aid  in 
operating  the  mill,  such  as  oxen,  carts, 
etc.,  but  only  such  personal  property  as 
.  was  in  fact  added  to  the  mill.  Hill 
Townsend,  69  Ala.  286,  cited  in  notes 
32    L.    R.    A.   464,   465,   4T1. 

§  70.  ABSJEnment  of  Contract 

A  contract  between  defendant  a 
plaintiff  required  defendant  to  sell  a 
deliver  certain  lumber  to  plaintiff,  a 
also  provided  that  defendants  should  tu 
over  to  plaintiff  the  dry  kiln  and  sheds 
and  appurtenances  thereto  then  in  opera- 
tion at  defendant's  mill,  and  furnish  th< 
steam  to  dry  the  lumber,  etc.,  and  plain- 
tifE  agreed  to  furnish  his  skill  and  serv- 
ices in  making  the  changes  necessary  for 
making  more  steam,  and  it  was  provided 
that,  in  case  the  kiln  should  be  destroyed, 
plaintiff  should  give  his  services  and 
skill  in  rebuilding  the  same.  It  was  pro- 
vided that  both  parties  should  have  the 
right  to  assign  the  contract  to  any  per- 
son, and  that  defendant  should  have 
nothing  to  do  with  the  kiln  businets. 
Held,  in  an  action  by  plaintiff  for  dam- 
ages because  of  defendant's  refusal  to 
deliver  lumber,  that  the  complaint  was 
not  demurrable  on  the  ground  that  the 
agreement  contained  an  obligation  for 
personal  services  by  plaintiff,  and  that 
the  transfer  of  the  contract  did  not  re- 
lieve him  from  personally  performing, 
since  the  provisions  as  to  personal  serv- 
ices had  no  reference  to  the  sale  or  pur- 
chase of  the  lumber.  Byrne  Mill  Co.  v. 
Robertson,  43  So.  lOOB.  149  Ala.  273. 
{  71.  ETidencc  to  Aid  Constmctton. 
9  71  (I)  AdmissibUity. 

See  post,  "Symbolical  or  Constructive 
Delivery,"  §   164   (4). 

Inducementa  of  Contract— Circulan 
and  PoBten. — In  an  action  on  a  note 
given  for  the  price  of  manipulated  guano, 
sold  by  plaintiff  to  defendant,  printed  cir- 
culars and  posters,  publicly  displayed  and 
distributed,  purporting  to  give  the  chem- 
ical analysis  and  ingredients  of  the  guano 
sold  by  plaintiff,  are  competent  evidence 
for    the    defendant,    as    tending   to    show 


that  these  statements  wei 
stipulations  and  inducemer 
tract;  and  the  fact  that  tl 
and  distributed  several  ye 
sale  to  defendant  does  n 
admissibility  as  evidence, 
of  proof  of  any  change  ii 
tion  or  manufacture.  Will 
sou,   64   Ala.    335. 

Terms  of  C<mtnct — C 
In  an  action  for  breach  of 
the  purchase  of  wheat,  in 
ties  do  not  agree  as  (o  t 
terms  of  the  contract, 
therein,  the  correaponde 
tions,  and  all  transaction 
parties  relating  to  the  con 
missible  in  evidence.  Ca 
St  rater  Bros.  Grain  Co.,  i 
Ala.  274. 

Time  of  Ddivety.— Wh. 
of  sale  contained  no  sti] 
time,  evidence  that  the  Si 
to  deliver  the  goods  witi 
time  was  admissible.  Ellic 
40  So.  lOie,  146  Ala.  968. 

Price— In  aii  action  foi 
staves  of  "second-class  s 
may  testify  that  second-cl 
aliuul  $1.75  per  1,000  chea 
class  staves,  and  that  at  th 
the  staves  to  defendant  t 
first-class  staves  at  $4.73  ] 
niston    Lime   &  Coal    Co. 

Ala.    335,    18    So.    326. 


Con 


consideration  stated  in  a 
though  under  seal,  is  op< 
tion  by  parol  evidence, 
sideration  in  money  is  exj: 
be  shown  to  have  been  a 
V.  Carter,  26  Ala.  563. 

Pajrment. — In  an  action 
for  breach  of  a  contract  t< 
memorandum,  "Gnaranteei 
own  decline,"  given  by  an 
at  the  time  of  making  (t 
missible,  in  connection  witI 
the  part  of  the  purchaser  t 
the  only  conditions  on  whii 
made,  to  disprove  a  clain 
that  pa3'ment  was  to  be  mi 
Buist  V.  EufatUa  Drug  Cc 
11  So.  301. 

Rll  of  Sale— Parol  Evid< 
has   been    long    settled    in 
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to  be  disturbed,  that  a  bill  of  sale,  ab- 
solute on  its  face,  may  be  shown  by  parol 
evidence  to  have  -been  intended  only  as 
a  mortgage.  Parish  v.  Gates,  S9  Ala.  254; 
English  V.  Lane,  1  Port.  328;  Kennedy 
V,  Kennedy,  2  Ala.  571,  589;  Eiland  v, 
Radford,  7  Ala.  724;  Bishop  v.  Bishop, 
13  Ala.  475;  Sledge  v,  Clopton,  6  Ala.  589; 
Turnipseed  v.  Cunningham,  16  Ala.  501; 
Locke  V.  Palmer,  26  Ala.  312;  Brantley 
V.  West,  27  Ala.  542;  West  v.  Hendrix, 
28  Ala.  226. 

Whether  Purchased  on  Commissioii — 
Payment  of  Previous  Bills.— Where,  in 
an  action  for  the  price  of  goods  alleged 
to  have  been  sold,  defendant  claimed 
they  were  purchased  on  commission,  it 
was  error  for  the  court  to  exclude  evi- 
dence in  regard  to  the  defendant's  pay- 
ment of  previous  bills  for  goods  alleged 
to  have  been  similarly  sold.  Weir  v. 
Long,   145  Ala.  328,  39  So.  974. 

Same. — On  an  issue  as  to  whether  the 
goods  sued  for  were  sold  to  defendant 
or  consigned  to  him  to  be  sold  on  com- 
mission, evidence  that  defendant's  em- 
ployee, who  had  taken  the  order  in  ques- 
tion and  had  been  connected  with  other 
transactions  between  plaintiff  and  de- 
fendant, did  not  know  that  any  goods 
had  been  bought  on  commission,  was  ad- 
missible. .  Weir  V.  Long,  39  So.  974,  145 
Ala.  328. 

§  71  (2)  Weight  and  Sufficiency. 

In  an  action  for  failure  to  deliver  lum- 
ber purchased  from  defendants  under  a 
contract  requiring  the  buyer  to  open  a 
"confirmed  bank  credit,"  evidence  held  to 
show  that  the  parties'  intention  was  to 
open  the  credit  within  a  reasonable  time 
after  execution  of  the  contract.  Rose  v. 
Lewis,  178  Ala.  507,  60  So.  146. 

A  bill  of  sale  of  slaves,  absolute  in  form, 
was  decreed  to  be  a  mortgage,  against 
the  denial  of  the  answer  on  information 
and  belief,  on  proof  by  the  attorney  who 
wrote  it  for  the  parties,  that  it  was  pur- 
posely made  absolute  on  its  face,  but  was 
intended  only  as  security  for  a  debt  as- 
sumed by  the  vendee,  and  that,  on  the  re- 
payment of  the  money  the  vendor  should 
have  the  slaves;  it  being  shown,  also, 
that  the  value  of  the  slaves  greatly  as- 
exceeded  the  amount  of  the  assumed 
debt,  and  that  the  slaves  continued  in  the 
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possession  of  the  vendor.  Parich  v.  Gates, 
29  Ala.  254. 

§  78.  Questions  for  Jury. 

The  question  of  the  intention  of  the 
parties  to  execute  a  contract  of  sale  by 
the  transfer  of  title  is  generally  one  of 
fact.  Cook  &  Laurie  Contracting  Co.  v. 
Bell,  177  Ala.  618,  59  So.  273. 

In  an  action  for  breach  of  contract  for 
the  purchase  of  wheat,  "subject  to  Louis- 
ville terms,"  what  the  parties  meant  by 
the  quoted  phrase  held  a  question  for  the 
jury.  Cassels'  Mills  v.  Strater  Bros.  Grain 
Co.,  51  So.  969,  166  Ala.  274. 

IIL     MODIFICATION    OR    RESCIS- 
SION OF  CONTRACT. 

See  ante,  "Requisites,  and  Validity  of 
Contract,"  §§  1-43  (3). 

(A)   BY  AGREEMENT  OF  PARTIES., 

§  73.  Option  to  Rescind. 

A  memorandum  "Guaranteed  against 
our  own  decline,"  given  by  one  at  the 
time  of  making  a  sale,  does  not  leserve 
to  the  purchaser  the  right  to  rescind  the 
contract  at  will.  Buist  v.  Eufaula  Drug 
Co.,  96  Ala.  292,  11  So.  301. 

§  74.  Agreement  to  Rescind. 

After  a  verbal  sale  of  chattels  has 
been  consummated  by  delivery,  neither  a 
subsequent  change  in  .the  mode  of  pay- 
ment nor  the  subsequent  acceptance  of  a 
bill  of  sale  operates  a  divestiture  of  the 
title  or  a  rescission  of  the  contract.  San- 
ders V.  Stokes,  30  Ala.  432. 

Where  the  vendor  and  vendee  of  slaves 
agreed  to  rescind  the  sale,  that  the  ven- 
dor should  call  for  the  slaves,  and  the  ven- 
dee should-  pay  the  amount  of  their  de- 
preciation since  the  sale,  to  be  settled  by 
arbitration,  it  was  held  that  the  vendee 
was  bound  to  take  the  initiatory  steps  to 
consummate  the  rescission,  and,  upon  his 
neglect  to  do  so,  was  liable  for  the  pur- 
chase money.  Lightfoot  v.  Strahan,  7 
Ala.  444. 

§  75.  Operation  and  Effect. 

Where  the  buyer  of  property  surren- 
dered to  the  seller  all  his  right,  title,  and 
interest  therein,  the  sale  was  thereby  res- 
cinded, and  the  seller  became  the  abso- 
lute and  unconditional  owner  of  the  prop- 
erty, divested  of  all  claims  of  the  buyer, 
and  of  all  the  incidents  attaching  to  the 
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original  conditions  of  the  sale.  Milner, 
etc.,  Co.  r.  De  Loach,  etc.,  Mfg.  Co.,  130 
Ala.  6<S,  36  So.  76S. 

PlaintifE  leased  defendant  a  steam 
shovel  for  the  payment  of  a  fixed  sum, 
agreeing  that  after  the  payment  of  nine 
monthly  rentals  defendant  might  pur- 
chase by  paying  $10  more.  The  shovel 
being  unsatisfactory,  another  agreement 
was  made  whereby  plaintiff  should  ship 
another  shovel  at  a  fixed  price,  part  to 
be  paid  in  c«sh  and  the  balance  by  the 
delivery  of  the  first  shovel.  Held,  that 
the  rights  of  the  parties  rested  entirely 
on  the  second  contract,  and  a  delivery  of 
the  one  purchased  meant  a  delivery  of 
one  answering  the  description  in  the 
agreement,  and,  though  the  title  to  th< 
first  shovel  had  not  passed  out  of  plain- 
tiff, it  was  in  the  possession  of  the  de- 
fendant under  an  agreement  by  which 
he  was  entitled  to  hold  it  until  a  sec 
shovel  of  the  character  described  in 
contract  was  delivered,  and  plaintiff 
not  entitled  to  immediate  possession,  and 
could  not  recover  in  detinue,  Roque- 
more  r.  Vulcan  Iron  Work?  Co.,  H  So. 
557,    151    Ala.    643. 

Platntif!  leased  defendant  a  steam 
shovel  on  payment  of  a  fixed  sum.  agree- 
ing that  after  the  payment  of  nine 
monthly  rentals  defendant  might  pur- 
chase by  paying  $10  more.  The  shovel 
being  unsatisfactory,  an  agreement 
made  whereby  plaintiff  should  ship 
other  shovel  at  a  fixed  price;  part  to  be 
pttid  in  cash  and  the  balance  by  the  de- 
livery of  the  first  shovel.  Held,  that  the 
failure  of  plaintiff  to  comply  with  th. 
second  contract  did  not  forfeit  its  title 
to  the  first  shovel  or  authorize  defendant 
to  retain  it  without  payment.  Roqi 
more  f.  Vuloan   Iron  Works  Co.,  49  So. 

3H9,    160    Ala.    311. 

(B)    RESCISSION    BY   SELLER. 
I  7<.  Right  to   RMcind. 

See  post.  "In   General."  §  77:   "Invalid- 
ity of  Contract."  f  78i    "N'on- Payment  ol 
Price,"     S     80;      "Insolvency     of     Buyer," 
S   81. 
I  77.  —  In  General. 

See  ante.  "In  General."  §  30  (i). 
I  7B.  —  Invalidity  of  Contract. 

See  ante,  -Effect  of  Fraud,"  §  34  (3); 


Insolvency  or  Inability 
Concealment  Thereof."  £ 
tations  as  to  Financial 
General,"  |  37. 

KnanciaX  Condition 
Concealment  or  Represa 
nre  of  »  purchaser  of  go 
the  seller  his  failioK 
and  his  intention  not  to 
and  his  intention  to  api 
debt  he  owes  a  third  pen 
ulent  concealment,  which 
the  seller  to  rescind  the 
V.  Bauer  Grocery  Co.,  1( 
So.  693 

To  authorize  the  vendi 
disaffirm  the  sale,  and  to 
inue  or  trover  against  thi 
sub-purchaser  with  notic 
Fence  of  these  facts  must 
the  purchaser  must  hav' 
time  of  the  sale  insolven 
circumstances;  Snd,  he  n 
at  the  time,  a  preconc 
not  to  pay  for  the  gooi 
deemed  its  equivalent) 
expectation  of  being  able 
3d,  there  must  have  been, 
intentional  concealment 
or  a  fraudulent  represen' 
ence  to  tbem.  Le  Grand 
Bank,  81  Ala.  123,  1  So.  • 

Hiarepmeatatioii  at  t< 
by  a  buyer  on  credit,  wh< 

sary  to  entitle  the  selle 
failure  to  disclose  his  cc 
fact  that  he  does  not  in) 
does  not  expect  to  be  abl 
sufHctent.  Maxwell  r,  Bi 
114  Ala.  304,  SI  So.  1009. 

Suno — Reliance  npon  ] 
— Although  the  buyers  o 
time  of  the  purchase  wer 
had  no  intention  of  pa; 
false  representations,  still, 
having  relied  upon  the  rei 
been  influenced  thereby;  I 
not  be  rescinded  for  fr. 
Kroell,   92   Ala.   a07,   6    S< 

Bona  Fide  Siil>>Piirchai 
can  not  disaffirm  a  sale 
on  the  invalidity  of  the 
the  original  vendees,  et 
transaction    was    voidabU 
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the  goods  have  been  resold  by  them, 
and  the  vendees  in  the  second  sale  in 
good  faith,  purchased  them  for  value, 
without  notice  of  the  fraud  in  the  first 
sale,  he  Grand  v.  Eufaula  Nat.  Bank, 
81  Ala.  123,  1  So.  460. 

Sales  at  Di£Ferent  Time  ^  Effect  of 
Fraud  on  Other  Sales. — ^Where  a  seller 
.sold  goods  at  various  times,  a  fraud  jus- 
tifying a  rescission  of  the  sale  of  goods 
bought  at  one  time  was  not  sufficient 
to  authorize  a  recovery  of  goods  bought 
at  another  time,  free  from  fraudulent 
concealment  or  representation.  Pelham 
V.  Chattahoochee  Grocery  Co.,  41  So. 
12,  146  Ala.  216. 

§  79. Breach  of  Contract  or  Condi- 
tion in  General. 

A  contraet  of  sale  being  an  executory 
one,  the  seller  is  not  confined  to  an  ac- 
tion for  the  purchase  price,  but,  on  fail- 
ure or  refusal  of  the  buyer  to  comply 
with  his  part  thereof,  may  rescind  and 
sue  for  the  breach.  Wheeler  v.  Cleve- 
land, 170  Ala.  426,  54  So.  277. 

§  80.  —  Non-Pa3rment  of  Price. 

See  post,  "Failure  of  Consideration," 
§  02. 

Where  a  seller  has  agreed  to  deliver 
the  goods  in  installments,  and  the  buyer 
has  agreed  to  pay  the  price  in  install- 
ments, which  were  proportioned  paya- 
ble on  delivery  of  each  installment,  de- 
fault by  either  pafrty  with  reference  to 
any  one  installment  will  not  ordinarily 
entitle  the  other  to  abrogate  the  con- 
tract. Rock  Island  Sash  &  Door  Works 
V,  Moore  &  Handley  Hardware  Co.,  41 
So  806,  147  Ala.  5®1;  Johnson  v,  Allen, 
78  Ala.  387,  391. 

§  81.  — —  Insolvency  of  Buyer. 

See  ante,  "Intent  Not  to  Pay,"  §  35; 
post,  "Existence  and  Validity  of  Con- 
tract of  Sale,*'  §  177  (1). 

One  of  the  essentials  of  the  right  to 
rescind  a  sale  because  of  the  buyer's 
fraud  is  that  the  buyer  was  insolvent. 
Pelham  v.  Chattahoochee  Grocery  Co., 
146  Ala.  216,  41  So.  12. 

When  a  person  who  is  insolvent,  or  in 
failing  circumstances,  obtains  goods  on 
credit  from  a  merchant,  with  no  inten- 
tion or  reasonable  expectation  of  pay- 
ing for  them,  or  without  disclosing  to 
the   merchant   his    condition,   or   furnish- 


ing him  the  means  of  information;  t^.''s 
is  a  fraud,  which  justifies  the  merchant,  in 
disaffirming  the  contract;  and  he  niay 
recover  the  goods,  unless  an  innocent 
third  party  has  acquired  intervening 
rights.  Loeb  &  Bro.  v.  Flash  Bros.,  G5 
Ala.  526. 

A  purchase  of  goods  is  fraudulent, 
and  open  to  disaffirmance  by  the  seller, 
when  the  purchaser  was  at  the  time  of 
the  sale  insolvent,  or  in  failing  circum- 
stances, and  had  the  design  not  to  pay 
for  the  goods,  or  had  no  reasonable  ex- 
pectation of  being  able  to  pay  for  them, 
and  either  represented  that  he  was  so\r 
vent,  or  intended  to  pay,  or  had  reason- 
able expectation  of  being  able  to  pay,  or 
failed  to  disclose  his  financial  condition, 
or  the  fact  that  he  did  not  intend  to  pay 
for  the  goods.  Pelham  v.  Chattahoo- 
chee Grocery  Co.,  47  So.  172,  156  Ala. 
500. 

That  a  debtor's  property  is  so  situ- 
ated that  it  cannot  be  reached  by  proc- 
ess of  law  and  subjected,  without  his 
consent,  to  the  payment  of  his  debts, 
may  constitute  insolvency,  within  the 
meaning  of  the  rule  that  a  sale  of  goods 
to  an  insolvent  person,  who  either  does 
not  intend  to  pay  for  the  goods  or  has 
no  reasonable  expectation  of  being  ab!e 
to  pay  therefor,  may  be  avoided  by  the 
seller.  Pelham  v.  Chattahoochee  Gro- 
cery Co.,  156  Ala.  500,  47   So.   172. 

Intention  to  Pay. — A  sale  may  be  re- 
scinded or  avoided  where  the  vendee 
was  insolvent  at  the  time  of  the  pur^ 
purchase  to  his  own  knowledge,  and  in- 
tended to  defraud  the  seller  out  of  his 
goods.  McKenzie  v.  Rothschild,  119 
Ala.  419,  24  So.  716. 

A  seller  may  rescind  the  sale  whefe 
the  buyer  had  no  reasonable  expectation 
of  being  able  to  pay,  and  did  not  dis- 
close his  condition,  though  he  intended 
to  pay.  McKenzie  v.,  Rothschild,  119 
Ala.  419,  24  So.   716. 

§  82.  Estoppel  or  Waiver. 

See  post,  "Knowledge,  Acquiescence, 
or  Estoppel,"  §'  177   (3). 

The  right  of  a  seller  of  goods  tp  be 
delivered  frotn  time  to  time  to  termina[te 
the  contract,  on  the  refusal  of  the  pur- 
chaser to  perform  by  payment  for  the 
goods  already  delivered,   may  be  wai^^d 
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expressly  or  by  conduct.  Byrne  Mill 
Co:  V,  Robertson,  42  So.  1008,  149  Ala. 
27%, 

A  setter,  requesting  a  payment  fro^m 
the  buyer,  does  not  thereby  waive  his 
right  to  rescind  the  sale  on  the  ground 
of  the  fraud  of  the  buyer.  Pelham  v. 
Chattahoochee  Grocery  Co.,  41  So.  12, 
144  Ala.  216. 

§  S8.  Conditions  Precedent. 

See  post,  "In  General,"  §  84;  "Restora- 
tion of  Consideration,"  §  85;  "Condition 
Precedent  to  Action,"  §  248. 

§  S4.  In  General. 

See  post,  "Defect  in  Title  of  Seller,"  § 
95;  "Conditions  Precedent,"  §  99. 

§  85.  Restoration  of  Consideration. 

On  a  sale  of  personal  property  pro- 
cured  by  fraud,  the  defrauded  party 
may  rescind  within  a  reasonable  time 
after  the  discovery  of  the  fraud;  but 
there  can  usually  be  no  rescission,  un- 
less both  parties  can  be  practically  re- 
stored to  their  prior  condition;  and  the 
vendor  can  not  claim  to  rescind,  and  re- 
take the  property  sold,  without  return- 
ing or  offering  to  return  the  purchaser's 
note,  or  other  written  obligations  for 
the  price.  Jones  v.  Anderson,  82  Ala. 
302,   2  So.  911. 

The  seller  can  not  rescind  without  re- 
turning or  tendering  back  a  draft  for 
the  price  which  had  been  accepted  by 
the  buyer,  though  the  buyer  is  insolvent. 
Wilcox  V.  San  Jose  Fruit  Packing  Co., 
113  Ala.  519,  21  So.  376;  Hoyt  Bros. 
Mfg.  Co.  V.  Turner,  84  Ala.  523,  4  So.  658; 
Jones  V.  Anderson,  82  Ala.  302,  2  So. 
'•^ll;  Young  v.  Arntze,  86  Ala.  116,  5  So. 
253;  Walker  v.  Louisville,  etc.,  R.  Co., 
Ill  Ala.  233,  20  So.  358. 

§.^6.  Election  to  Rescind  and  Notice. 

jWhere  an  executory  contract  of  sale 
djo^es  not  specify  the  time  of  perform- 
ance, the  seller  has  no  right  to  rescind 
for  delay  on  the  part  of  the  purchaser 
until  he  gives  notice  that,  unless  per- 
formed within  a  specified  time — which 
must  be  reasonable — the  contract  will 
bf  rescinded.  McFadden  v.  Henderson, 
29   So.   640,   128   Ala.   221. 

S^t?.  Acts  Constituting   Rescission.      ' 

'   A   contract  of  sale   of  standing   timber 
"by    plaintiff    to    defendant     contained    an 


option  for  the  purchase  by  plaintif  d 
the  lumber  sawed  therefrom,  which  pro- 
vided for  the  delivery  and  measarcmcu 
of  the  lumber.  After  several  dcliwrin 
of  the  lumber  had  been  made  and  piid 
for,  two  rafts  of  the  sawed  lumber  wet 
delivered,  and  plaintiff  refused  to  pir 
for  them  according  to  the  defendist't 
specification;  but,  after  defendant  hi 
given  notice  of  rescission  therefor,  tbc 
money  was  tendered  to  defendant  in  v.- 
cordance  with  its  demands,  and  the  c:»- 
struction  of  the  contract  was  rescrr^ 
by  plaintiff  for  future  detenninariofi 
Held,  that  plaintiffs  temporary  refusi 
to  pay  was  not  ground  for  defendaiti 
rescission,  since,  where  a  party  wisbci 
to  rescind  a  contract,  he  must  notiij  '^ 
opposite  party  and  give  him  a  rea> :3a 
ble  time  to  comply  with  the  tcrmi  c 
the  contract,  so  that  the  contract  wi 
not  so  rescinded  by  defendant's  n:ti( 
of  rescission  as  not  to  be  revived  by  'J 
subsequent  offer  of  plaintiff.  Acklej 
Co.  V.  Hunter,  Benn  &  Co/s  Co„  V.  S 
964,  166  Ala.  295. 

An  offer  to  rescind  by  the  venda:  ri 
accepted  by  the  vendee,  has  no  le^I  t 
feet  whatever  on  the  contract.  :ir/c 
the  offer  is  based  on  the  fraud  or  h 
faith  of  the  vendee.  Harris  r.  Row!i.n^ 
Adm'rs,  23  Ala.  644;  Walker  r.  Cb. 
Ala.  797. 

§88.  Actions  fcM*  Rescissioii. 

§  88  (1)  Burden  of  Proof. 

See   post,  "Trial,"  §   88    (2);   •*P^t^vr!3 
ticns  and  Burden  of  Proof,"  §  195    i 

§  88  (2)  Trial. 

An  instruction,  in  an  action  to  r?>r 
a    sale,    permitting    inquiry    into    whetl 
the  alleged   fraud 
the  seller  to  sell, 
Chattahoochee    Grocery    Co.,    41    >■> 
146  Ala.  216. 

An  instruction,  'in  an  action  to  re5c 
a  sale,  that  on  finding  that  the  pxzT:^ 
by  the  buyer  was  fraudulent  the  >'!rf 
was  on  the  third  person  clainiirifi: 
goods  to  satisfy  the  jury  that  h^  i 
value  for  them  was  proper.  th:v=p* 
failed  to  define  the  elements  coE*ri 
ing  a  fraudulent  sale,  since  soch  d« 
might  have  been  obviated  by  a  ret^oe 
explanatory    charge.      Pelham    r.    Csj 
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hoochee  Grocery  Co.»  41  So.  IZ,  146  Ala. 
216. 

In  an  action  by  a  seller  to  rescicid  the 
contract  because  of  the  buyer's  fraud, 
an  instruction  authorizing  a  recovery 
without  reference  to  the  solvency  or  in- 
solvency of  the  buyer  at  the  time  of  the 
transaction  was  erroneous;  for  one  of 
the  essentials  of  a  right  to  rescind  a 
sale  is  that  the  buyer  was  insolvent. 
Pelham  v.  Chattahoochee  Grocery  Co., 
41  So.  12,  146  AI4.  216. 

(C)  RESCISSION  BY  BUYER. 

§  88.  Right  to  Rescind. 

See  post.  "In  General,"  §  90;  "Invalid- 
ity of  Contract,"  §  91;  "Breach  of  Con- 
tract or  Condition  in  General,"  §  93; 
"Failure  to  Deliver,"  §  94;  "Defect  in 
Title  of  Seller,"  §  95;  "Defect  in  Quan- 
tity or  Quality  of  Goods,"  §  96;  "Breach 
of  Warranty,"  §  97. 

§  80.  -^-^  In  General. 

The  right  to  a  rescission  of  a  sale  for 
fraud  does  not  depend  on  insolvency  of 
the  other  party,  nor  upon  the  inadequacy 
of  an  action  of  law  for  damages.  Hafer 
V.  Cole,  17©  Ala.  242,  57  So.  757. 

§  81. Invalidity  of  Contract. 

See  ante,  "In  General,"  §  ao;  "Reliance 
on  Representations,"  §  30  (7). 

Misrepresentations  —  Fraud. — ^A  ma- 
terial false  statement  relied  upon  by  the 
other  party  to  a  contract  of  sale,  in  ig- 
norance of  its  falsity,  and  which  mate- 
rially influences  him  to  enter  into  the 
contract,  constitutes  a  fraud  which  will 
authorize  a  rescission.  Hafer  v.  Cole, 
176  Ala.  242,  57  So.  757;  Sledge  v.  Scott, 
56  Ala.  202;  Perry  v.  Johnston,  59  Ala. 
648;  Davis,  etc.,  Co.  v.  Betz,  66  Ala. 
206;  Rice  v.  Gilbreath,  119  Ala.  424,  24 
So.  421;  Brewer  v.  Arantz,  124  Ala.  127, 
26  So.  9e2;  Moore  v.  Barber  Asphalt 
Paving  Co.,  lid  Ala.  563,  23  So.  798. 

Where  plaintiffs  induced  a  sale  by 
misrepresentation  of  a  material  fact  on 
which  defendants  had  the  right  to  and 
did  rely,  defendants  may  rescind,  or 
prove  the  fraud  in  reduction  of  damages. 
Young  V.  Arntze,  86  Ala.  116,  5  So.  253. 

Same  —  Need  Not  Be  Part  of  Con- 
tract. —  A  misrepresentation  by  the 
seller  of  a  material'  fact  need  not  be  a 
part  of  the  contract  in  order  to  author- 


ize a  rescission.  Hafer  v.  Cole,  17 6»  A]a^ 
242,  57  So.  757;  Cozzlns  v.  Whitakcff,:  3 
Stew.  &  P;  322. 

Same  —  Patent  Defects.  —  Where  a 
buyer  has  a  right  to  rely  on  the  seller's 
representations,  it  is  immaterial  that  the 
defects  are  patent.  Hafer  v.  Code,  1?6 
Ala.  242,  57  So.  757;  Burroughs  v.  Pacific 
Guano  Co.,  81  Ala.  255,  1  So.  212;  Wood- 
bury V.  State,  69  Ala.  242;  Henry  v.  Al- 
len, 93  Ala.  197,  9  So.  579;  Baker  v.  Max- 
well, 99  Ala.  558,  14  So.  468. 

Same  —  Worth  Price  Agreed  upon,— r 

The  sale  of  a  horse,  induced  by  fraud, 
may  be  rescinded,  although  the  horse 
may  be  worth  what  was  agreed  to  be  paid 
for  him,  as  the  buyer  is  entitled  to  sncb 
a  horse  as  the  seller  represented  him  to 
be  Fuller  v.  Chenault,  157  Ala^  46,  .47 
So.  197. 

Same  —  Soundness  of  M«re.--*Wherie 
defendant  sold  a  mare,  knowing  her  to 
be  unsound,  to  plaintiff,  telling  him  ahe 
was  sound  so  far  as  he  knew,  and  plain- 
tiff, not  knowing  the  contrary,  nor  \>t^ 
ing  able  to  discover  it,  relied  on  the  rep- 
resentation, he  can  rescind  the  sale 
within  a  reasonable  time  after  discover- 
ing the  fraud.  Whitworth  v.  Thomas,  £3 
Ala.  308,  3  So.  781. 

Same  —  Place  of  Manufacture.  —  A 
purchaser  of  chattels  may  not  rescind  the 
contract  for  misrepresentations  as  ^to 
the  place  where  the  goods  were  manu- 
factured; there  having  been  no  misrep- 
resentation as  to  the  manufacturer,  and 
the  misrepresentations  not  being  shown 
to  be  material.  Brennard  Mfg.  Co.  ^V' 
Citronelle  Mercantile  Co.,  41  So.  671,  148 
Ala.  666. 

Same  >-  Patented    Article — Number    of 

••  •• 

Family  Rights  Sold. — A  representati9n 
by  a  seller  of  an  agency  right  to  vend 
the  family  right  to  use  a  clothes  washer 
and  wringer  as  to  the  number  of  family 
rights  others  had  sold  and  the  profits 
made  thereon,  made  to  induce  a.  pur^ 
chase,  is  material,  and,  if  false,  consti- 
tutes fraud  justifying  rescission.  Croo- 
ker  V.  White,  162  Ala.  476,  50  So.  227. , 

%9%.  —  Failure  of  Consideration. 

See    ante,     "Non-Payment    of    Price/* 

§  SO. 

§  08.  _  Breach  of  Contract  or  Condi- 
tion in  General. 

Where  a  person  contracts  to  sell  cot- 
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t€fh*  to  persons  trading  in  partnership, 
who  are  to  pay  half  cash  and  give  their 
note  for  the  balance,  the  seller's  refusal 
to  deliver  the  cotton  until  he  has  ob- 
tained the  note  of  one  of  such  persons, 
with  security  for  half  the  price,  puts  an 
end  to  the.  contract.  Bumpass  v,  Har- 
ofson,   Minor  162. 

^  Where  a  contract  has  been  made  for 
th^  sale  of  a  stock  of  goods  at  a  certain 
per-  cent,  of  the  cost,  and  the  seller  re- 
fuses to  sell  a  portion  thereof  at  such 
per  cent.,  the  buyer  can  repudiate  the 
wliole  contract.  Behrman  v,  Newton, 
103  Ala.  i»^,  15  So.  838. 

'  While  a  party  may  in  his  contract  to 
purchase  make  a  valid  agreement  not  fo 
countermand  the  order,  a  rescission  be- 
cause of  a  breach  by  the  other  party  is 
not  a  "countermand"  within  the  meaning 
df '  such  provision.  Robert  M.  Green  & 
fiK>ns  V.  Liineville  Drug  Co.,  5Z  So.  433, 
1«7  Ala.  372. 


i  H^ 


Failure  to  Deliver. 


^  See  ante,  "Necessity  of  Delivery  of 
Gobdtf."  §  1   (2). 

With  merchants,  time  of  shipment, 
when  particularly  provided  for  in  the 
contract,  is  a  warranty,  a  condition  prec- 
edent, upon  the  breach  of  which  the  ag- 
grieved party  may  repudiate  the  entire 
6bntfact  of  sale.  Clauss  Shear  Co.  v. 
Alabama  Barber  Supply  Co.,  1  Ala.  App. 
591,  55  So.  4«.  • 

Where  a  contract  for  the  sale  of  a 
soda  fountain  made  the  price  payable 
when  the  goods  arrived  at  L.,  a  ship- 
ment to  O.,  with  instructions  that  the 
goods  were  to  be  held  there  till  the 
buyer  paid  the  price,  was  a  violation  of 
the  contract,  giving  the  buyer  the  right 
fo  rescind,  and,  having  rescinded,  any 
propositions  thereafter  made  by  either 
side  could  not  remstate  it  unless  it  was 
so  agreed.  Robert  M.  Green  &  Sons  v. 
Lineville  Drug  Co..  52  So.  433,  167  Ala. 
372. 

'  Failure  of  the  seller  of  jewelry  to  de- 
liver a  showcase  therewith  the  very  mo- 
ment or  day  or  hour  the  jewelry  was  de- 
livered is  not  of  itself  sufficient  to  war- 
rant rescission,  in  absence  of  a  provision 
or  stipulation  to  that  effect.  McAllister- 
Coman  Co.  v.  Mathews,  52  So.  416,  167 
Ala.  Ml. 


§  es.  Defect  in  Title  of  Seller. 

The  buyer  of  property  under  false  rep- 
resentations as  to  the  seller's  title  need 
not  buy  up  or  extinguish  hostile  claims 
in  derogation  of  the  title,  and  his  fail- 
vtte  to  do  so,  whereby  the  property  is 
lost,  does  not  affect  his  right  to  rescind 
for  fraud.  Hafer  v.  Cole,  176  Ala.  242, 
57  So.  757. 

§  06.  Defect  in  Quantity  or    Qual- 
ity of  Goods. 

See  ante,  "Partial  Invalidity,'*  §  39; 
"Breach  of  Contract  or  Condition  in 
General,"  §  93;  post,  "Mode,  Extent  and 
Reasonableness  of  Trial  or  Test."  §  136 
(2);     "Pre-existing  Debt,"  §   191. 

Where  the  sellers  of  an  ice  plant 
guaranteed  the  plant  and  all  the  machin- 
ery connected  therewith  for  12  months, 
agreeing  to  replace  any  part  that  broke 
or  proved  defective,  and  also  to  test  and 
insure  the  capacity  of  the  plant,  but  the 
contract  contained  no  provision  for  its 
own  reacission,  and  the  plant  which  the 
sellers  offered  to  deliver  was  different 
from  that  contracted  for,  the  buyers 
were  not  limited  to  their  remedy  on  the 
warranty,  but  were  entitled  to  rescind 
the  contract  and  refuse  to  accept  the 
property.  Huson  Ice  &  Machine  Works 
V.  Bland  &  Chambers,  52  So.  445,  167 
Ala.  391. 

§  97.  Breach  of  Warranty. 

See  post,  "Nature  and  Form  of  Rem- 
edy," §  324. 

In  the  absence  of  fraud  or  an  agree- 
ment giving  him  the  right,  the  buyer  can 
not  rescind  ^an  executed  contract  of  sale 
for  mere  breach  of  warranty;  his  remedy 
being  on  the  warranty.  Hafer  v.  Cole. 
176  Ala.  242,  57  So.  757. 

Upon  breach  of  warranty  in  sale  of 
goods,  the  buyer  may  rescind  the  ex- 
ecutory contract  by  refusing  the  goods. 
Baer  &  Co.  v.  Mobile  Cooperage,  etc., 
Co.,   159  Ala.   491,  49  iSo.  92. 

A  buyer  may  repudiate  the  contract  of 
sale  on  discovering  the  seller's  fraudu- 
lent breach  of  warranty,  and  recover  the 
price  paid  for  the  goods  with  interest 
Millsap  V.  Wolfe,  1  Ala.  App.  599,  66 
So.  22. 

§  98.  Estoppel  or  Waiver. 

See  post.  "Time  for  Rescission  and 
Laches,"   §   103;     "Partial   Rescission,"  § 
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06;  "Refusal  of  Buyer  to  Receive,"  § 
42;  "Delivery  to  or  through  Carrier  or 
Hhcr  Intermediary,"  §  164  (3) ;  "Price  or 
alue."  §  262. 

Conduct  after  Discovery  of  Defect  or 
rawL— A  purchaser  waives  his  right 
)  rescind,  or  a  completed  rescission,  for 
lisrepresentations  as  to  title,  by  treat- 
ig  the  property  as  his  own  after  dis- 
jvering  the  fraud,  and  thereafter  his 
fily  remedy  is  for  breach  of  the  implied 
arranty  of  title.  Comer  v,  Franklin,  53 
0.  797,  169  Ala.  573,  cited  in  notes  in  36 
.  R.  A.,  N.  S.,  470,  472. 
One  can  not  deal  with  the  property 
quired  under  a  sale  as  his  own;  after 
scovering  the  fraud ^  of  the  seller  which 
duced  him  to  make  the  purchase,  and 
bscquently  rescind  the  sale  on  ac- 
unt  of  such  fraud.  Graybill  v.  EU-en- 
n,  150  Ala.  227.  43  So.  5«8;  Stephen- 
n  V.  Allison,  123  Ala.  439,  26  So.  200. 

Same— Using  Article. — Upon  the  sale 
goods  by  sample  there  is  an  implied 
rranty  by  the  seller  that  the  bulk  of 
I  commodity  is  equal  in  quality  to  the 
nple  exhibited  to  the  buyer,  and,  if  it 
?s  not  correspond,  the  purchaser  may 
use  to  receive  it,  or,  if  received,  he 
y  return  it  in  a  reasonable  time  al- 
fed  for  examination,  and  thus  rescind 

contract;  but  if  he  keep  the  goods, 
I  use  them  as  his  own,  after  time  ai- 
red for  inspection,  he  can  not  repudi- 

the  purchase,  though  he  may  main- 
1  an  action  for  a  breach  of  the  im- 
d  warranty.  Magee  v.  Billingsley,  3 
.   679. 

defendants  could  not  rescind,  or  avoid 
ing  the  price  of  a  soda  fountain,  on 

ground  that  it   was  second-hand,   or 

new,  if  they  were  notified  by  letter 
otherwise  that  it  was  second-hand, 
:  it  had  been  used  by  other  parties 
>re  the  sale,  or  was  not  new,  and 
r,  without  objection,  continued  to  use 
fterwards,  and  made  payments  on  it. 
Ige  V.  Tufts,  22  So.  422,  115  Ala.  366, 
1  in  notes  in. 27  L.  R.  A.,  N.  S.,  OSl; 
L   R.    A.,  N.   S.,  470,  471. 

bill    on  behalf  of  a    school    sought 

rescission   of   a   contract   of   sale   of 

ical   instruments,  on  ground  that  the 

t  paid  by  the  board  of  control  of  the 

»ol   was  in  excess  of  their  real  value. 

evidence      was     conflicting     as     to 


whether  the  price  paid  by  the  board  was 
in  excess  of  the  real  value  of  the  instru- 
ments, and  showed  that,  if  there  was  an 
offer  to  rescind,  it  was  after  the  con- 
tinued use  of  the  instruments,  which  had 
been  greatly  abused  and  deteriorated  in 
value,  making  it  impossible  to  put  the 
parties  in  statu  quo.  Held  insufficient  to 
warrant  the  relief  prayed.  State  v. 
Fields,  31  So.  6,  131  Ala.  201. 

Same^Renting  Article. — In  an  action 
for  the  price  of  a  soda  fountain  if  de- 
fendants, after  they  claim  to  have  re- 
jected the  fountain,  rented  out  a  part  of 
it,  they  are  estopped  to  say  that  they 
rescinded  the  trade.  Hodge  v.  Tufts,  22 
So.  422,  115  Ala.  3^;  Barnett  v.  Stanton, 
2  Ala.  181;  Lockwood  v.  Fitts,  90  Ala. 
150,  7  So.  467;  Egan  Co.  v.  Johnson,  82 
Ala.  233,  2  So.  302. 

§  99.  Conditions  Precedent 

See  post,  "In  General,"  §  100;  "Resto- 
ration of  Goods,"  §  101. 

^100. In  General. 

See  ante,  "In  General,"  §  84. 

Where  a  party  wishes  to  rescind  a 
contract  of  sale,  he  must  notify  the  op- 
posite party  and  give  him  a  reasonable 
time  to  comply  with  the  terms  of  the 
contract.  Ackley  &  Co.  v.  Hunter,  etc., 
Co.,  166  Ala.  295,  51  So.  964;  Elliott  v, 
Howison,  146  Ala.  568,  40  So.  1018. 

§  101.  —  Restoration  of  Goods. 

See  post,  "Questions  Sor  Jury,"  §  103 
(3);  "Partial  Rescission,"  §  106. 

In  General. — The  purchaser,  after  de- 
livery and  payment,  can  not  rescind,  on 
account  of  a  defect  in  the  article,  with- 
out placing  the  vendor  in  statu  quo. 
Jemison  v.  Woodruff,  34  Ala.  143;  Pharr 
V,  Bachelor,  3  Ala.  237;  Borum  v.  Gar- 
land, 9  Ala.  452;  Barnett  v.  Stanton,  2 
Ala.  181;  Dill  v.  Camp,  22  Ala.  249. 

A  party  who  seeks  the  rescission  of  a 
contract  on  the  ground  of  fraud  must 
act  with  vigilance  and  promptness  on  the 
discovery  of  it,  by  an  offer  to  return  the 
property  within  a  reasonable  time,  if 
the  parties  live  at  a  distance  from  each 
other,  or  by  an  actual  redelivery  of  it, 
or  a  tender  with  a  view  to  a  redelivery, 
if  they  reside  near  each  other,  and  the 
property  is  susceptible  of  easy  transpor- 
tation. Dill  V.  Camp,  22  Ala.  249;  Bar- 
nett V.  Stanton,  2  Ala.  181. 
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Where  goods  have  been  shipped  to  a 
buyer  which  on  examination  do  not  con- 
form to  the  contract,  he  must  return  or 
offer  to  return  them  on  seeking  to  re- 
scind the  contract  on'  the  ground  that 
the  seller  did  not  perform  his  undertak- 
ing. Elliott  V.  Howison,  40  So.  1018^  146 
Ala.  568. 

The  sale  of  a  horse,  indu<:ed  by  fraud, 
may  be  rescinded  by  restoring  or  offer- 
ing to  restore  the  horse  within  a  rea- 
sonable time  after  discovery  of  the  fraud, 
unless  the  horse  is  valueless,  or,  failing 
to  do  this,  there  may  be  an  abatement 
of  the  price  agreed  to  be  paid.  Fuller 
V,  Chenault,  47  So.  IW,  157  Ala,  46; 
Egan  Co.  v,  Johnson,  82  Ala.  23^3,  2  So. 
302. 

A  buyer  to  effect  a  rescission  of  a 
contract  of  sale  held  required  to  return 
the  property  to  the  seller  within  a  rea- 
sonable time  after  the  discovery  of 
breach  of  warranty.  Millsap  v.  Wolfe,  1 
Ala.  App.  599,  56  So.  22.  ^ 

A  buyer  relying  on  the  deceit  of  the 
seller  held  required  to  show  that  he  re- 
turned the  goods  to  the  seller,  or  that 
he  has  a  legal  excuse  for  failing  so  to  do. 
Millsap  V.  Wolfe,  1  Ala.  App.  599,  56 
So.  22. 

Effect  of  Offer  to  Return.— An  offer 
to  return  in  a  reasonable  time  after  the 
breach  of  a  warranty  by  the  vendor,  or 
the  discovery  of  a  fraud  practiced  by 
him  on  the  vendee,  will  be  as  effectual 
to  rescind  the  contract  as  if  the  offer 
had  been  accepted.  Barnett  v,  Stanton, 
2  Ala.  181,  cited  in  note  in  36  L.  R.  A., 
N.  S.,  470;  Elliott  V.  Howison,  146  Ala. 
568,  40  So.  1018;  Sheffield  Land,  etc.,  Co. 
V,  Neill,  87  Ala.  158,  6  So.  1;  Carmelich 
V,  Mims,  88  Ala.  335,  6  So.  913. 

A  buyer,  who  offered  to  r<*Store  a 
horse  the  sale  of  which  was  induced  by 
fraud,  would  have  the  right  to  rescind 
without  taking  affirmative  steps  to  com- 
pel a  rescission.  Fuller  v.  Chenault,  47 
So.  197,  157  Ala.  46. 

Offer  Through  Post  Office.— If  the 
vendor  resides  at  a  distance,  the  offer  to 
return  may  be  made  through  the  post 
office.     Barnett  v.  Stanton,  2   Ala.   181. 

Time     of    Restoration. — A    return     o^ 
property     purchased,      where     there     has 
been  a  fraud  in  the  sale,  to  be  effectual 
to    operate   a   rescission    of  the   contract, 
must  be   in   a   reasonable   time   after  the 


discovery  of  the  fraud.     Barnett  v.  Stat- 
ion, 2  Ala.  195. 

Place  of  Restoration. — In  order  to  re- 
scind a  contract  of  sale  the  purchasen 
must  return,  or  offer  to  return,  the  pro;>- 
erty  to  the  place  where  the  trade  wa 
consummated  by  delivery.  Yonng  :. 
Arntze,  86  Ala.  116,  6  So.  253,  cited  m 
note  in  4  L.  R.  A.,  N.  S.,   1168l 

Goo4s  Treated  as  Vendee's  Own.— To 
entitle  a  purchaser  to  recover  the  pixe 
after  rescinding  the  sale,  he  most  k 
ready  at  all  times  after  rescission  :;> 
tender  the  goods,  and  the  goods  are  Q:t 
held  subject  to  the  seller's  order,  if  xnt 
purchaser,  at  any  time  after  rescissioiu 
treats  them  as  his  own.  Coiner  v.  Frank- 
lin, 53  So.  707,  169*  Ala.  573. 

"A  party  can  not  in  a  court  of  law 
rescind  a  contract  and  yet  retain  the 
possession  and  use  of  the  subject-mat- 
ter of  it,  as  if  it  were  still  his.  In  cases 
where  the  parties  reside  at  a  distance, 
after  the  rescission  has  been  effected  by 
an  offer  merely  to  return  the  propcrii, 
the  vendee,  if  he  retains  the  possc5sk«3, 
can  only  do  so  as  the  l>ailee  of  the 
vendor,  until  he  can-  receive  the  orden 
of  the  latter  as  to  what  disposition  ^ 
make  of  it.  But  he  can  exercise  no  cd> 
trol  or  dominion  over  the  property  hi^* 
self,  as  being  the  rightful  owner."*  I>:^ 
V.  Camp,  22  Ala.  249,  250. 

Impossible  to  Return  AIL — Where  re^ 
toration  of  all  the  goods  bought  ondcr  i 
contract  is  impossible,  the  buyer's  rem- 
edy, instead  of  being  by  rescission,  'i 
for  an  abatement  of  the  agreed  pnct. 
Continental  Jewelry  Co.  v.  Pugh  Broi- 
53  So.  324,  168  Ala.  295. 

Part  Retained. — Where  a  buyer  rt- 
tained  part  of  the  goods  bought,  he  coa': 
not  rescind  for  fraud,  since  be  could  nrr 
at  the  same  time  assail  the  contract  aad 
retain  its  fruits.  American  Sales  Bcvc 
Co.  V.  Pope  &  Co.,  7  Ala.  App.  3<H,  ^ 
So.  45;  Rabitte  v.  Alabama,  etc.  R-  Co, 
158  Ala.  431,  47  So.  573;  Jones  r.  Aadr:- 
son,  82  Ala.  302,  2  So.  911;  Walker  r 
Louisville,  etc.,  R.  Co.,  Ill  Ala.  253.  2* 
So.  358;  Young  v.  Arntze,  8*^  AU- 
5  So.  253;  Hoyt  Bros.  Mfg.  Co.  t.  T.r- 
ner,  &4  Ala.  523,  4  So.  658;  Wilcox  p. 
San  Jose  Fruit  Packing  Co.,  113  A-a. 
519,  21  So.  376;  Wellden  v,  Witt,  \^^ 
Ala.  605,  40  So.  126;  Royal  r.  Goss.  VA 
Ala.   117,  45  So.  231. 
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Sicape  of  SlaveK — If  the  purchaser  of 
Jave  wishes  to  rescind  the  contract  of 
t  for  fraudulent  representation,  he 
St  offer  to  return  the  property,  or,  in 
e  of  the  slave's  escape,  to  restore  the 
t,  before  he  can  recover  or  claim  ex- 
}tion  from  payment  of  the  purchase 
ley.  Ward  v.  Reynolds,  32  Ala.  384. 
/here  Test  Destroys  Article.— Ordi- 
i!y,  when  the  purchaser  claims  a  re- 
sion  of  the  contract,  he  is  required 
mt  the  seller  in  statu  quo;  but  when 
use  of  the  article  in  testing  its  qual- 

destroys  it,  or  renders  it  impossi- 
to  restore  it  to  the  seller,  the  case 
iken  oot  of  the  general  rnle.  Pacific 
no  Co.  V.  Mullen,  66  Ala.  582. 
le  purchaser  of  a  fertilizer  which, 
I  tested,  turns  out  to  be  worthless, 
refuse  to  pay  for  it  without  putting 
vendor  in  statu  quo.  Pacific  Guano 
V.  Mullen,  66  Ala.  588,  cited  in  note 
L.  JL  A.,  N.  S.,  1169. 
Fttsal  of  Vendor  to  Accept. — If  the 
or    refuses   to    accept    the    property 

the  purchaser  oflFers  to  return  it, 
will  dispense  with  a  more  formal 
r;  btit  the  purchaser,  if  he  still 
s  the  property  in  his  possession, 
yield    it  up  on  the    reasonable  de- 

of  the  vendor  and  his  refusal  to 
ider  on  such  demand,  even  after  suit 
ht,  will  destroy  the  eflFect  of  his 
us   tender.     Bennett  v.  Fail,  26  Ala. 

Dief enses  or  Objections. 

ante,  "Estoppel  or  Waiver,"  §  98; 
'  Partial  Rescission,"  §  106;  "De- 
''    §    885. 

»n tract  can  not  be  rescinded,  with- 
irual  consent,  where  circumstances 
een  so  altered  by  execution,  that 
rties  can  not  be  put  in  the  statu 
iarnett  v.  Stanton,  2  Ala.  181. 
-e  goods  are  sold  by  sample,  and 
e  not  of  the  quality  indicated  by 
nple,  their  destruction  can  not 
the  buyer  of  the  right  of  ret 
[g  the  contract,  where  a  reason- 
ne  has  not  elapsed  for  examina- 
lst,gcc   V.  Billingsley,  3  Ala.  679. 

rim^  ^^^  Rescission  and  Laches, 
l^    Jo   GeneraL 

Tte.  "Jn  General,"  §  30  (1);  "Es- 
r    AVaivcr,"  §  96.     - 


A  buyer,  seeking  to  rescind  a  contract 
of  sale  on  the  ground  that  the  seller  did 
not  perform  his  undertaking,  must  act 
within  a  reasonable  time.  Elliott  v. 
Howison,  40  So.   1018,  146  Ala.  568. 

An  offer  to  rescind  a  contract  of  sale 
on  the  ground  of  misrepresentations  by 
the  seller  must  be  made  within  a  reason- 
able time  after  the  discovery  of  such 
misrepresentations.  Comer  v,  Franklin, 
53  So.  797,  169  Ala.  579;  Young  v,  Arntze, 
m  Ala.   116,  5  So.  2i53. 

A  vendee,  who  would  rescind  a  con- 
tract for  breach  of  warranty  or  fraud, 
must  act  with  promptness,  and  take  the 
legal  steps  for  that  purpose,  as  soon  as 
the  breach  or  fraud  is  discovered.  Bar- 
nctt  V.  Stanton,  2  Ala.  181. 

A  party  who  seeks  the  rescission,  of  a 
contract  on  the  ground  of  fraud  must  act 
with  vigilance  and  promptness  on  the 
discovery  of  it,  by  an  offer  to  return 
the  property  within  a  reasonable  time  if 
the  parties  live  at  a  distance  from  each 
other,  or  by  an  actual  redelivery  if  they 
reside  near  each  other  and  the  prop- 
erty is  susceptible  of  easy  transportation. 
Dill  V.  Camp,  22  Ala.  249;  Barnett  v.  Stan- 
ton. 2  Ala.  181. 

Where  goods  were  purchased  under 
the  agreement  that  if  they  failed  to 
come  up  to  the  bill,  or  were  not  satis- 
factory or  salable,  the  buyer  could  re- 
turn them,  it  was  his  duty,  on  receiving, 
to  examine  them,  and,  if  they  were  found 
to  be  unsatisfactory  or  unsalable,  to  re- 
turn them  without  unreasonable  delay, 
and  he  could  not  expose  the  goods  for 
sale  for  months  and  then  return  them.. 
Roach  V.  Warren,  Neely  &  Co.,  44  So. 
1Q3,   151   Ala.   302. 

Where  goods,  purchased  of  plaintiff  by 
defendant  under  an  agreement  that,  if 
any  of  them  could  not  be  used  by  de- 
fendant in  his  business,  he  could  return 
them  and  receive  a  credit  therefor,  were 
paid  for  and  the  bill  settled,  defendant 
could  not  then  return  any  part  of  them 
and  demand  a  credit  on  another  bill  due. 
Roach  V.  Warren,  etc.,  Co.,  151  Ala.  302,. 
44  So.  103. 

Time  for  Reasonable  Test. — Where  a 
buyer  of  machinery  brought  his  bill  to 
rescind  and  cancel  a  contract  of  sale  as 
soon  as  the  defects  were  discovered,  and 
the  machinery  was    given    a    reasonable 
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test,  he  is  guilty  of  no  laches.  Fay  & 
Egan  Co.  v.  Independent  Lumber  Co., 
178  Ala.  166,  59  So.  470. 

Soda  Fountain  —  Two  Montha.-^Two 
months  or  more  after  knowledge  of  the 
defects  in  a  soda  fountain,  if  there  were 
any,  would  be  a  reasonable  time  in  which 
defendants  should  make  their  election  to 
rescind  on  account  of  said  defects. 
Hodge  V,  Tufts,  22  So.  422,  115  Ala.  3«6. 

Same— Several  Montha— 'Payment  of 
Notes. — If  defendants  knew  of  the  al- 
leged defects  in  a  soda  fountain  in  March 
or  April,  and  kept  and  used  the  fountain 
until  midsummer  or  later,  and  paid  their 
notes  given  for  the  purchase  money  until 
November,  it  was  a  waiver  of  the  right 
to  rescind.  Hodge  v.  Tufts,  22  So.  422, 
115  Ala.  966. 

Slave— Return  after  Birth  and  Death 
of  Child. — If  a  slave  is  known  to  be  with 
child  at  the  time  of  her  sale,  an  offer  to 
rescind  on  the  part  of  the  purchaser, 
made  after  the  birth  and  subsequent 
death  of  the  child,  can  not  be  assumed 
to  have  been  made  too  late,  unless  the 
purchaser  had  a  reasonable  time,  and 
opportunity,  after  the  discovery  of  the 
facts  which  justify  the  rescission,  to  re- 
turn the  property  before  the  death  of  the 
child.     Athey  v.  Olive,  34  Ala.  711. 

It  is  sufficient  if  the  purchaser  of  a 
slave,  as  soon  as  he  can  reasonably  as- 
certain a  breach  of  the  warranty,  then  re- 
scinds, and  offers  to  return  her,  though 
she  was  big  with  child  when  sold,  and 
the  child  has  since  been  born  and  died. 
Athey  v.  Olive,  34  Ala.  711. 

§  108   (2)   Inspection,  Trial,  or  Test 

Where  goods  are  sold  by  sample,  and 
they  are  not  of  the  quality  indicated  by 
the  sample,  their  destruction  can  not  de- 
prive the  buyer  of  .the  right  of  repudiat- 
ing the  contract,  w4iere  a  reasonable 
time  has  not  elapsed  for  examination. 
Magee  v.  Billingsley,  3  Ala.  679. 

§  lOS  (8)  Questions  for  Jury. 

Whether  an  offer  to  rescind  a  sale  of 
chattels  and  return  them  to  the  seller 
was  made  within  a  reasonable  time  is, 
in  general,  a  question  of  fact  for  the 
jury.     Barnett  v.  Stanton,  2  Ala.  195. 

What  is  a  reasonable  time  within 
which  a  purchaser  must  return  goods  in 
order  to  rescind  the  sale  for  breach   of 


warranty,  held  for  the  jury.     Millsap  v. 
Wolfe,  1  Ala.  App.  599,  56  So.  22. 

§  104*  Election  to  Rescind  and  Notice. 

See  post,  "Acts  Constituting  Rescis- 
sion," §  105. 

The  duty  of  a  purchaser  intending  to 
rescind  the  contract  of  sale,  to,  within 
a  reasonable  time,  gave  notice  of  disaf- 
firmance, is  satisfied  by  offer  to  return 
the  goods,  with  a  view  to  rescission, 
accompanied  by  an  explanation  of  the 
purpose  thereof.  Continental  Jewelry 
Co.  V.  Pugh  Bros.,  53  So.  324,  168  Ala. 
295. 

§   105.  Acts   Constitiiting  Reaciasion. 

A  return  of  goods  purchased,  before 
suit  brought,  to  an  agent  of  the  seller 
who  is  authorized  to  receive  the  same, 
together  with  a  receipt  of  such  goods  by 
the  agent,  does  not  of  itself,  an4  in  the 
absence  of  a  showing  of  an  agreement 
or  right  or  election  of  the  purchaser  to 
rescind,  effect  a  rescission  of  the  sale. 
Keystone  Mfg.  Co.  v,  Hampton,  37  So. 
552,  141  Ala.  415. 

The  purchaser's  failure  to  pay  for  one 
installment  of  goods  agreed  to  be  shipped 
does  not  of  itself  annul  the  contract, 
unless  the  seller  elects  to  rescind  for 
such  nonpayment.  Farmers'  Cotton  Oil 
&  Trading  Co.  v.  W.  L.  Ward  &  Son, 
54  So.  «13,  170  Ala.  4<H;  Elliott  v.  How- 
ison,  146  Ala.  {^60,  40  So.  1018. 

Where  the  purchaser  of  slaves,  on 
discovering  their  unsoundness,  wrote  to 
the  vendor,  informing  him  of  that  fact 
and  tendering  them  back,  and  the  vendor 
in  reply  objected  that  the  offer  to  re- 
scind was  made  too  late,  and  referred 
the  purchaser  to  his  warranty  for  in- 
demnity, it  was  held  that  these  letters 
did  not  amount  to  a  rescission  of  the 
contract,  when  it  was  shown  that  the 
purchaser  had  afterwards  brought  suit 
on  the  warranty.  Bennett  r.  Fail,  26 
Ala.  605. 

§  106.  Partial  Rescission. 

See  ante,  ''Restoration  of  Goods,"  § 
101. 

Rescission  by  the  purchaser  of  the 
contract  of  sale  must  be  in  toto,  so  that 
his  attempted  rescission  is  ineffectual 
where  he,  having  disposed  of  part  of  the 
goods,  offers  to  pay  for  those  and  re- 
turn the    others;  those    disposed     of  not 
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being  shown  to  be  valueless.  Continen- 
tal Jewelry  Co.  v.  Pugh  Bros.,  168  Ala. 
2»5,  53  So.  324;  Knight  v.  Turner,  11 
Ala.  636;  Ward  v.  Reynolds,  32  Ala.  364; 
Stephenson  v.  Allison,  123  Ala.  439,  36 
So.  200;  Hayes  v,  Woodham,  145  Ala. 
•  597,  40  So.  511;  Egan  Co.  v,  Johnson,  82 
Ala.  233,  2  So.  302;  Barnett  v.  Stanton, 
2  Ala.  181. 

§  107.  Actions  for  Rescission. 

$  107  (1)  Juriadiction. 

Courts  of  equity  do  not  take  jurisdic- 
tion merely  for  the  purpose  of  declaring 
a  rescission,  but  only  for  the  purpose*  of 
administering  some  form  of  equitable 
relief  or  protection  not  available  in  other 
forums,  or  where,  by  reason  of  the  in- 
solvency of  the  offending  party,  a  judg- 
ment at  law  might  fail  to  compensate 
the  injured  party,  or  to  place  him  in 
statu  quo.  Hafer  v.  Cole,  176  Ala.  242, 
57  So.  757. 

A  contract  of  sale  made  by  an  agent 
after  the  revocation  of  his  authority  by 
the  death  (A  his  principal  will  be  re- 
scinded in  equity,  at  the  instance  of  the 
purchaser,  when  both  parties  acted  in 
ignorance  of  the  principal's  death. 
Scruggs  V.  Driver's  Ex'rs,  31  Ala.  2T4. 

The  right  to  a  surrender  and  cancella- 
tion of  written  instruments  or  to  a  re- 
conveyance is  sufficient  ground  for  a  suit 
in  equity  to  rescind.  Hafer  v.  Cole,  176 
Ala.  242,  57  So.  757. 

§  107  (2)  Pleading. 

A  purchaser  of  a  right  to  vend  a  churn, 
given  by  parol,  seeking  to  rescind  the 
sale,  sufficiently  shows  an  offer  to  re- 
turn the  thing  sold  by  alleging  that  he 
had  offered  to  rescind  the  contract  of 
sale.  Rice  v,  Gilbreath,  24  So.  421,  11» 
Ala.  424,  cited  in  note  in  4  L.  R.  A.,  N. 
S.,  1168. 

§  106.  Operation  and  Effect 

If  a  purchaser  has  the  right  to  rescind, 
the  exercise  of  the  right  puts  an  end  to 
the  contract,  though  the  seller  rejects 
the  offer  to  rescind.  Comer  v.  Franklin, 
53  So.  797,  169  Ala.  573;  Samples  v,  Guyer, 
120  Ala.  611,  24  So.  942;  Hayes  v.  Wood- 
ham,  145  Ala.  597,  40  So.  511. 

Where  the  purchaser,  after  rescinding 
the  contract  of  sale,  held  the  goods  in 
his  possession  for  the  seller,  his  relation 


thereto  was  as  a  bailee.  Comer  v. 
Franklin,  53  So.  707,  169^  Ala.  57S;  Rand 
V.  Oxford,  34  Ala.  474. 

If  the  vendee  retains  the  possession 
of  the  property  after  an  offer  to  return, 
or  a  tender  with  a  view  to  redelivery,  he 
is  merely  the  bailee  of  the  vendor,  and 
must  avoid  the  use  or  the  employment 
of  the  property  in  any  manner  incon- 
sistent with  the  vendor's  rights.  Dill  v. 
Camp,  22  Ala.  249. 

Id  a  vendor,  who  contracts  to  deliver 
cotton  at  a  future  day  certain,  receives 
payment  of  the  price,  and  before  the 
day  appointed  disables  himself  from 
complying  with  his  contract,  the  pur- 
chaser may  treat  the  contract  as  re- 
scinded and  sue  presently  for  the  money 
paid  out.  Russell  v.  Gregory,  62  Ala. 
454. 

§  109.  Effect  of  Refusal  of  Seller  to  Re- 
ceive Goods. 

.  See  ante,  ''Restoration  of  Goods,"  § 
101. 

IV.       PBRFORMANCB       OF       CON- 
TRACT. 

(A)   TITLE    AND    POSSESSION    OF 
SELLER. 

§  110.  Sufficiency  of  Title  in  General 

A  thief  traded  a  mare  stolen  by  him 
for  a  gray  horse,  and  then  traded  the 
gray  horse  to  plaintiff  for  a  black  horse. 
Thereafter  one  acquiring  the  black  horse 
at  execution  sale  sold  it  to  defendant  for 
value.  Held,  in  detinue,  that  the  horse 
traded  to  plaintiff  not  having  been  sto- 
len, title  to  the  horses  in  that  trade 
passed,  as  the  parties  intended,  and 
hence  defendant  had  title.  Lightman  v, 
Boyd,  32  So.  714,  132  Ala.  6ia 

§  ill.  PoMession  of  Seller. 

Where  the  contract  of  sale  subsists,  it 
is  no  defense  to  an  action  for  the  pur- 
chase money  that  the  defendant  is  not 
in  possession.  Clay  v.  Dennis,  3  Ala. 
375. 

§112.  Effect  of  Insufficiency. 

The  purchaser  of  a  slave,  at  a  sale  by 
an  administrator  appointed  for  a  living 
man  supposed  to  be  dead,  can  not,  while 
holding  possession  under  the  contract, 
or  if  the  slave  has  died  while  thus  in 
his  possession,  resist  the  payment  of  the 
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note  given  for  the  price,  if  sued  by  the 
administrator.  Duncan  v.  Stewart,  1^ 
Ala.  408;  Ogburn  v.  Ogburn,  3  Port.  126. 

(B)  BILLS  OF  SALE. 

§118.  Necessity  of  and  Duty  to  Make. 

See  post,  "Bill  oi  Sak  or  Other  In- 
strument of  Conveyance,"  S  174. 

A  purchaser's  title  to  personal  prop- 
erty delivered  to  him  is  not  effected  by 
the  failure  of  the  seller  to  give  a  bill  of 
sale  as  he  agreed  to  do.  Todd  v,  Har- 
die,  5  Ala.  G96. 

§114.  Nature  and  Essentials  in  GencraL 

A  bill  of  sale    is    not    analogous  to  a 

chattel    mortgage.     Stuart    v.    Mitchum, 

195   Ala.   546,   33    So.   670. 

§  115.  Form  and  Contents. 

See  post,  "In  General,"  §  116. 


I 


§  116. In  General. 

An  instrument  which  acknowledges 
the  payment  of  the  consideration  for 
certain  personal  property  therein  de- 
scribed, though  in  form  a  receipt,  is  in 
effect  a  bill  of  sale.  Bush  v,  Bradford, 
15  Ala.  317. 

A  writing  executed  and  delivered  as 
follows:  "Received  from  A.  A.  Richards 
$110.00  One  Hundred  and  ten  Dollars 
for  1  National  Cash  Register,  3  show 
cases,  1  plate  glass  ice  box,  1  pr.  Crombo 
scales,  stored  at  N.  E.  Corner  War- 
ren &  Dauphin  Sts.  W.  A.  Shriner," 
— though  in  form  a  receipt,  is  in  legal  ef- 
fect a  bill  of  sale,  evidencing  the  con- 
tract between  the  parties.  Shriner  v. 
Meyer,  171  Ala.  112,  55  So.  156. 


§   117. 

Sec  post,  "Bill  of  Sale  or  Other  In- 
strument of  Conveyance,"  §  174. 

§  118.  Validity. 

See  post,  "Requisites  and  Validity  of 
Contract  of  Sale,"  §  181  (1);  "In  Gen- 
eral." §  189. 

Personal  property  was  conveyed  by 
deed  to  two  persons,  in  trust  for  one  of 
them,  who  afterwards  took  an  absolute 
bill  of  sale  from  the  grantor.  Held,  that 
such  absolute  sale,  being  bona  fide,  was 
valid,  ^tandefer  r.  Chisholm,  1  Stew.  *^ 
P.   449. 

§   119.    Filing,   Recording,   and   Registra- 
tion. 
A  bill  of    sale  is    not    analogous  to  a 


chattel  mortgage,  and  is  not  required  .o 
be  recorded.  Stuart  v.  Mitchuixu  ^3  k 
670,  135  Ala.  546. 

A  deed  of  personal  property,  midt  h 
a  debtor,  at  the  request  of  the  crecrc- 
to  a  third  person,  in  trust  for  the  %\:t  .: 
the  debtor,  in  discharge  of  the  inde  te:- 
ncss,  is  an  absolute  deed  for  a  ^ihi.  t 
consideration,  and  not  required  to  be  r^ 
corded  by  the  statutes  of  I803  or  i«.- 
Lazarus  v,  Lewis,  5  Ala.   457. 

Deeds  conveying  personal  propfrr 
may  be  admitted  to  record  on  the  :«:. 
of  one  witness  where  there  is  bci  c't 
to  the  deed.  Magee  v.  Carpenter.  4  Aj^ 
469, 

§  190.  Construction  and  OpcratioiL 

Where  there  is  a  bill  of  sale,  or  arrc 
ment  in  writing,  respecting  the  sa>  a 
action  will  not  lie  on  a  parol  \^ari  •' 
Whitehead  &  Son  v.  Lane,  etc^  Co  ' 
Ala.  39. 

(C)   DELIVERY  AND    ACCEPTANa 

OF   GOODS. 
§  121.  Obligation  to  Delhrcr  in  GenenL 
§  121.  (1)  In  GeneraL 

See  post,  "Demand  or  Xoticc  I 
Buyer,"  |  123. 

It  is  a  general  rule  of  the  comir-o'  j 
that  by  the  contract  of  sale,  the  y: 
erty  in  the  thing  sold  passes  to  li 
vendee,  yet  he  is  not  invested  w::-  i 
right  to  the  possession,  if  no  creii:  si 
agreed  upon,  until  the  price  is  p^::  1 
tendered.  Magee  v,  Billingsley.  3  \i 
679. 

A  stipulation  in  a  contract  of  s^>.  i 
the  shipment  of  goods  within  a  sp*;:.^ 
time  is  not  complied  with  by  mere  >  t 
taining  from  the  carrier  a  bill  ot  U~ 
for  the  goods  which  the  carrier  hi:^^  1 
actually  received;  and  the  se.-' 
chargeable  with  any  delay,  so  lone  i^ 
fails  actually  to  make  the  shipr:ir-t  1 
cording  to  contract.  Adams  ^!a:-  ^ 
r.  South  State  Lumber  Co.,  2  A '.a.  A 
471,  56  So.  826. 

Where  a  contract  of  sale  de-  r-i 
the  means  of  carriage,  the  sel  t-  r^ 
conform  to  the  direction.  C1ai:<-  ^^ 
Co.  r.  Alabama  Barber  Supply  Co .  :  * 
A  pp.  591,  56  So.  49. 

§  121  (8)  Losa  or  Injury  to  Goods. 

Where  a  vendor  of  a  slave,    u  h  It 
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taining  possession  by  permission  of  the 
purchaser,  and  being  desirous  to  obtain  a 
rescission  of  the  contract,  insists  on  the 
purchaser's  giving  a  new  note,  with  se- 
curity for  the  price,  which  the  latter  un- 
dertakes to  do,  and  the  slave  dies  before 
execution  of  the  new  note,  the  vendor  is 
not  thereby  estopped  from  recovering  on 
the  original  note.  Thomason  v.  Dill,  30 
Ala.  444. 

In  an  action  for  the  price  of  wood  un- 
der an  alleged  contract  whereby  defend- 
ant agreed  to  take  from  plaintiff  wood 
delivered  on  the  bank  of  the  T.  river,  de- 
fendant to  furnish  a  barge  on  which  to 
load  the  wood,  and  plaintiff  to  load  it, 
if  plaintiff  complied  with  the  contract, 
but  defendant  failed  to  furnish  a  barge, 
and  the  wood  was  burned  without  plain- 
tiffs fault,  plaintiff  could  recover.  Amer- 
ican Oak  Extract  Co.  v,  Ryan,  104  Ala. 
267,  15  So.  807. 

§  128.  Ability  and  Readiness  to  Deliver. 

See  post,  "Right  of  Action,"  §  309. 

A  contract  hound  a  manufacturer  to 
sell  goods  to  a  buyer.  It  stipulated  that 
the  buyer  should  make  specifications  for 
all  goods  to  be  taken  under  the  contract 
in  time  to  allow  for  their  manufacture 
and  delivery  prior  to  a  specified  time. 
Held,  that  as  the  stipulation  was  for  the 
benefit  of  the  manufacturer,  it  was  not 
required  to  manufacture  the  goods  after 
the  buyer's  failure  to  specify  the  goods 
desired,  but  could  treat  the  contract  as 
breached  by  the  buyer  and  sue  therefor. 
Florence  Wagon  Works  v,  Kalamazoo 
Spring  &  Axle  Co.,  42  So.  77,  144  Ala. 
598. 

§  123.  Demand  or  Notice  by  Buyer. 

A  contract  of  sale  of  cotton,  which 
calls  for  delivery  during  designated 
months,  and  prescribes  a  method  for  de- 
termining the  price,  permits  the  seller 
to  deliver  at  any  time  during  the  speci- 
fied months,  and  binds  the  purchaser  to 
have  some  one  ready  to  receive  and  in- 
spect it  on  reasonable  notice,  and,  if  pos- 
sible, to  agree  on  the  price,  but  the  buyer 
may  not  remain  wholly  inactive,  and 
claim  a  breach  of  the  seller's  failure  to 
perform,  but  it  is  enough  for  the  buyer 
to  demand  performance  at  a  proper  time 
and  place,  provided  he  is  then  ready, 
-willing,   and  able   to  perform.     Baker  v. 


Lehman,  etc.,  Co.,  18<^  Ala.  4U3,  65  So. 
3dl;  Moss  V.  King,  186  Ala.  475,  65  So. 
180;  Long  V,  Addix,  184  Ala.  236,  63  So. 
982,  983. 

Under  a  contract  for  the  delivery  of 
specific  articles  of  personal  property  by 
the  vendor,  which  specifies  no  place  of 
delivery,  the  general  rule  is,  especially 
where  such  articles  are  cumbersome,  that 
they  are  to  be  delivered  at  the  place 
where  they  are  situated,  or  are  to  be 
manufactured,  in  such  case  the  vendor 
is  not  bound  to  send  or  carry  the  goods 
to  the  vendee,  but  is  only  required  to  de- 
liver them  on  demand.  Ragland  v. 
Wood,  71  Ala.  145. 

Where  flour  was  sold  to  be  delivered 
as  ordered  out  by  the  buyers  within  five 
months  from  the  date  of  the  contract, 
the  fact  that  the  seller  had  outstanding 
during  the  life  of  the  contract  similar 
contracts  to  deliver  to  other  buyers  much 
more  flour  than  he  had  on  hand  at  any 
time  during  the  life  of  the  contract  does 
not  excuse  the  failure  of  the  buyer  to  or- 
der out  the  flour;  the  contract  with  the 
third  persons  being  res  inter  alios  acta. 
Scruggs  &  Echols  v.  Riddle,  171  Ala.  350. 
54  So.  641. 

An  offer  by  the  buyer  of  27  bales  of 
cotton  to  receive  and  pay  for  them  at 
the  appointed  place,  made  a  half  hour 
after  sunset  of  the  last  day  on  which  he 
was  entitled  to  demand  delivery,  is  ful- 
filled, if  a  sufficient  time  intervened  be- 
tween such  demand^  and  midnight  to 
make  proper  delivery  without  danger  of 
loss  of  any  of  the  cotton.  Berry  v.  Nail, 
54  Ala.  446. 

§  124.  Tender  or  Offer  by  Seller. 

See  ante,  "Ability  and  Readiness  to 
Deliver,"  §  122;  post,  "Conditions  Pre- 
cedent," §  284. 

If  the  contract  be  to  sell  and  deliver 
50  bales  of  cotton  of  the  vendor's  first 
gathering  and  packing,  a  tender  of  55 
bales  of  his  ^rst  gathering  and  packing, 
with  a  proposal  to  the  vendee  to  select  50 
out  of  them,  it  not  appearing  that  there 
is  any  material  difference  in  the  bales 
either  as  to  quality  or  quantity,  is  a  sub- 
stantial offer  of  performance.  Davis  v. 
Adams,  18  Ala.  264. 

§  125.  Selection  and  Appropriation. 
See  post,  "Executory  Contracts  in  Gen- 
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cral/'  §  160;    "Bill  of  Sale  or  Other  In- 
strument of  Conveyance,"  §  174. 

§   126.  Acts  Constituting   Delivery. 

See  post,  "In  General,"  §  127;  "Prop- 
erty Left  in  Possession  of  Third  Person," 
§  128;  "Delivery  to  or  through  Carrier 
or  Other  Intermediary,"  §  129;  "Sym- 
bolical or  'Constructive  Delivery,"  §   130. 

§  127. In  General. 

Where  lumber  was  sawed  by  plaintiffs 
for  defendant,  and  paid  for  in  advance  by 
work  done  by  defendant  in  repairing 
plaintiffs'  mill,  and  deposited  at  a  selected 
place  on  the  river  bank,  and  the  defend- 
ant was  notified  that  it  was  at  his  risk, 
and  that  it  would  be  his  loss  if  carried 
away  by  high  waters,  held,  that  this  was 
such  a  delivery  as  passed  the  title  and 
vested  the  right  of  possession  in  the  de- 
fendant.    Rattary  v.  Cook,  50  Ala.  352. 

Where  a  seller,  who  agreed  to  deliver 
a  quantity  of  lumber  free  on  board  cars, 
collected  part  of  the  lumber  in  sheds, 
there  was  no  delivery  passing  title  to  the 
buyer;  the  full  amount  not  having  been 
collected,  and  none  of  it  having  been 
placed  on  cars.  McGowin  Lumber,  etc., 
Co.  V.  McDonald  Lumber  Co.,  186  Ala. 
580,  64  So.  787. 

Where,  in  an  action  for  goods  sold  and 
delivered,  plaintiff  shows  a  delivery  at 
the  place  agreed,  he  need  not  show  an 
acceptance.  Cathcart  v.  Webb  &  Mor- 
gan, 42  So.  25,  144  Ala.  559;  American 
Oak  Extract  Co.  t?.  Ryan,  104  Ala.  267, 
15  So.  807. 

§  188.  —  Property  Left  in  PoMession 
of  Third  Person. 

The  owner  of  a  threshing  machine, 
which  was  in  the  possession  of  a  third 
person,  to  whom  it  had  been  loaned,  gave 
the  purchaser,  who  executed  his  note 
therefor,  an  order  on  such  person.  Held, 
that  to  constitute  a  delivery  in  such  case, 
the  party  in  possession  must  deliver  the 
machine,  or  consent  to  attorn  to  the  pur- 
chaser so  as  to  become  his  bailee.  Ed- 
wards, etc.,  Co.  V,  Meadows,  71  Ala.  42; 
Magee  v.  Billingsley,  3  Ala.  679. 

§  129.  Delivery  to  or  through  Car- 
rier or  Other  Intermediary. 

See  post,  "Delivery  to  or  through  Car- 
rier or  Other  Intermediary,"  §  164  (3). 


§  129  (1)  In  General 

See  post,  "Construction  of  Contract  or 
Instructions,"  §  129  (2). 

In  OeneraL — See  post,  "Delivery  of 
Goods  by  and  Transfer  of  Title  from  Orig- 
inal Owner  or  Seller,"  §  186  (5). 

A  delivery  of  goods  to  a  carrier  for  the 
buyer,  in  accordance  with  his  specific  re- 
quest, is  a  delivery  to  the  buyer.  Pilgreen 
V,  State,  71  Ala.  368,  cited  in  note  in  22 
L.  R.  A.  426. 

When  goods  are  forwarded  through 
an  express  company  or  other  carrier,  by 
instructions  of  the  purchaser,  marked  **C 
O.  D.,"  the  carrier  is  the  agent  of  the  pur- 
chaser to  receive  the  goods  from  the  sel- 
ler, and  the  agent  of  the  seller  to  collect 
the  price  from  the  purchaser;  and  the 
sale  is  complete  when  the  goods  are  de- 
livered to  the  carrier.  Pilgreen  v.  State, 
71  Ala.  368,  cited  in  note  in  2  L.  R.  A,,. 
N,  S.,  383;  McCormick  v.  Joseph,  77  Ala. 
23«. 

Sent  by  Merchant  by  Usual  Mode  o€ 
Conveyance. — Whenever  a  merchant 
sends  goods  to  the  order  of  his  customer, 
duly  directed,  by  the  usual  mode  of  con- 
veyance, he  is  entitled  to  be  paid  for  them^ 
unless  he  failed  to  comply  with  some  in- 
struction, which  h^as  occasioned  a  loss  to> 
to  his  customer.  Hill  v,  Gayle,  1  Ala.  275, 
cited  in  note  in  22  L.  R.  A.  416. 

Receipt  in  Seller's  Name. — A  delivery 
of  goods  to  a  warehouseman  or  carrier 
indicated  by  the  buyer  will  be  complete, 
although  the  seller  should  take  a  receipt 
for  the  goods  in  his  own  name,  unless  his 
intention,  in  taking  the  receipt  in  his  own 
name,  was  to  preserve  the  right  of  prop- 
erty in  himself.  Bradford  v.  Mar  bury,  12" 
Ala.  520. 

Notice  to  Vendee. — Where  goods  are 
delivered  to  a  warehouseman  or  carrier 
indicated  by  the  buyer,  such  delivery  is 
a  delivery  to  the  buyer,  and  it  is  at  his 
risk  when  delivered,  without  notice,  un- 
less by  the  contract  of  the  parties  he  is 
to  be  notified  of  the  fact  of  delivery. 
Bradford  «;.  Marbury,  12  Ala.  520,  cited  in 
note  in  22  L.  R.  A.  418. 

Failure  of  Sdler  to  Properly  Prepare 
for  Shipment — If  the  seller  fails  to  put 
the  goods  in  proper  course  of  conveyance 
by  proper  preparation  for  shipment  if  the 
goods  need  any  preparation,  so  that  m 
in  case  of  loss  the  buyer  may  recover  in- 
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inity  against  the  carrier,  delivery  to 
carrier  would  not  operate  as  a  de- 
ny to  the  buyer  in  compliance  with  the 
tract  of  sale.  Butterworth  &  Lowe  v, 
^cart,  52  So.  896,  168  Ala.  262. 

unsigned  to  Seller's  Order — Failure 
Deliver  Bill  of  Lading.— Where  the 
;rs  of  goods  delivered  the  same  to  a 
mon  carrier,  consigned  to  the  sellers' 
r,  to  be  transported,  and  failed  to  de- 
the  bill  of  lading  to  the  purchaser, 
t   was   no   delivery.     Sears,    Roebuck 

0.  V.  Martin,  39  So.  722,  145  Ala.  663. 

ipped  by  Express  Instead  of  Freight, 
here  a  contract  required  the  seller  to 
the  goods  by  freight,  and  he  shipped 
by  express,  was  a  violation  of  the 
act,  which  released  the  buyer  from 
ation  to  receive  the  shipment.  Clauss 
r  Co.  V.  Alabama  Barber  Supply  Co., 

1.  App.  591,  56  So.  49. 

(2)  Constmction  of  Contract  or  In- 
tructions. 

r  ante,  "In  General,"  §  129  (1). 
lile,  as  a  general  proposition,  a  de- 
'  to  a  carrier  is  a  delivery  to  the  pur- 
r  who  orders  goods  shipped  to  him, 
principle  does  not  apply  where  there 
pecial  contract  by  which  the  shipper 
5  to  deliver  the  goods  to  the  pur- 
r  at  a  certain  place,  and  retains  the 
until  the  purchase  money  is  paid. 
•t     M.    Green    &    Sons    v,    Lineville 

Co.,  52  So.  433,  167  Ala.  372. 
»ells  his  crop  of  cotton  to  B.,  to  be 
red  at  the  gin  of  C.  After  part  is 
red,  B.  gives  directions  to  C.  as  to 
,  etc.,  and  furnishes  the  baling  and 
A.  takes  receipts  of  the  cotton  in 
-n  name.  Held,  that  the  contract  was 
ed  on  the  delivery  of  the  cotton  at 
n,  and  that  if  the  cotton  be  lost  by 
c,  the  loss  would  fall  on  B.  Trotter 
\.fee,   1  Stew.  59. 

M-e  g^oods  were  bought  f.  o.  b.  at  a 

place,  the  carrier  became  the  sel- 

^ent,   and  there  was  no  sale  until 

-y    at  the  point  of  destination.  Ala- 

>Xat.  Bank  v.  Parker  &  Co.,  40 
7,  146  Ala.  513;  Brown  v.  Adair, 
a..  652,  16  So.  439. 
T^  the  seller  contracts  to  deliver 
"£.  o.  b."  at  the  place  to  which  they 
Y>^  shipped,  and  pays  the  freight  to 
l^Lce,  on  the  arrival  of  the  boat  by 


wliich  the  goods  are  transported  at  such 
place  the  carrier  ceases  to  be  the  agent 
of  the  seller,  and  becomes  the  agent  of 
the  purchaser,  and  the  seller  can  not 
maintain  an  action  against  the  carrier  for 
injuries  to  the  goods  after  such  arrival, 
and  before  they  were  unloaded.  'Capehart 
V,  Furman  Farm  Imp.  Co.,  103  Ala.  671, 
16  So.  627,  cited  in  note  in  62  L.  R.  A.  799. 

§   180.   —   Symbolical   or    Constructive 
Delivery. 

See  post,  "Bill  of  Sale  or  Other  Instru- 
ment  of   Conveyance,"   §    174. 

Merely  Sending  Delivery  Order  on 
Warehouaeman  to  Vendee. — Merely  send- 
ing a  delivery  order  for  cotton  on  a  ware- 
houseman to  the  purchaser,  without  so- 
licitation on  his  part,  all  of  which  is  not 
in  a  deliverable  state,  will  not,  in  the  ab-  . 
sence  of  other  proof,  transfer  the  prop- 
erty, so  as  to  put  the  cotton  at  the  pur- 
chaser's risk.  Batre  v.  Simpson,  4  Ala. 
305,  cited  in  notes  in  26  L.  R.  A.,  N.  S.,  12, 
13,  14,  15.  17,  55. 

Same— Prima  Facie  Inference. — Where 
a  contract  is  made  for  the  sale  of  cot- 
ton stored  in  a  warehouse,  and  an  order 
given  to  the  purchaser,  addressed  to  the 
warehouseman,  directing  the  latter  tc  de- 
liver to  him  the  cotton,  the  prima  facie 
inference  is  that  the  .seller  intended  to 
part  with  the  property  a:id'  possession  to 
the  buyer.  Magee  v.  Billingsley,  3  Ala. 
679. 

Order  on  Borrower  of  Machine. — The 
owner  of  a  threshing  machine,  which  was 
in  the  possession  of  a  third  person,  to 
whom  it  had  l^een  loaned,  gave  the  pur- 
chaser, who  executed  his  note  therefor, 
an  order  on  such  person.  Held,  that  this 
did  not  constitute  a  delivery.  Edwards, 
etc.,  Co.  V.  Meadows,  71  Ala.  42. 

§   181.   Delivery  of   Installments. 

* 

See  post,  "Quantity  Delivered,  and 
Effect  of  Excess  or  Deficiency,"  §  132; 
"Partial  Delivery  and  Acceptance,"  § 
147. 

§  188.  Quantity  Delivered,  and  Effect  of 
Excess  or  Deficiency. 

See  ante,  "Entire  or  Severable  Con- 
tracts," §  50;  "In  General,"  §  127;  "De- 
h'very  of  Installments,"  §  lai;  post, 
"Partial  Delivery  and  Acceptance,"  §  147. 

Right  to  Recover  for  Portion  Retained. 
— One  who  agrees  to  sell  and  deliver  a 
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certain  quantity  of  goods  for  a  certain 
sum,  can,  though  failing  to  deliver  the  full 
amount,  recover  for  the  amount  de- 
livered, it  being  received  and  retained. 
Watson  V.  Kirby,  112  Ala.  436,  20  So.  624. 
If  a  vendor  makes  a  partial  delivery  of 
the  property  sold,  and  the  vendee  accepts 
and  appropriates  it,  the  latter  thereby 
obliges  himself  to  account  therefor, 
though  the  remainder  of  the  property  is 
not  delivered  through  the  vendor's  fault. 
Watson  V.  Kirby,  112  Ala   436,  20  So.  624. 

Same — Fertilizer. — In  an  action  for  the 
price  of  fertilizer,  where  it  appears  that 
defendant  received  and  accepted  35  tons 
of  fertilizer,  and  appropriated  it  to  its 
own  use,  the  mere  fact  that  plaintiff 
broke  its  contract  by  failing  to  deliver  the 
residue  is  no  bar  to  a  recovery  for  the 
amount  actually  delivered.  Raisin  Fer- 
tilizer Co.  V.  J.  J.  Barrow,  Jr.,  Co.,  97  Ala. 
694,  12  So.  388. 

Same^Failure  to  Show  Vendee's  Right 
to  Receive  Part  Only. — In  an  action  on 
the  common  counts  to  recover  for  goods 
which  were  shipped  by  plaintiffs  to  de- 
fendants, but  were  not  received,  plain- 
tiffs are  not  entitled  to  a  judgment,  as  a 
matter  of  law,  for  the  value  of  part  of 
such  goods,  which  defendants  admit  hav- 
ing ordered,  where  all  were  shipped  to- 
gether, and  no  right  to  separate  and  re- 
ceive a  part  only  was  shown  in  defend- 
ants. Alfred  Shrimpton  &  Sons  v.  Brice, 
109    Ala.   640,   20   So.    10. 

Entire  Contract — Cotton  Destroyed  be- 
fore All  Weighed. — Where  a  contract  was 
made  for  the  purchase  of  ninety  bales  of 
cotton,  part  at  one  price  and  part  at  an- 
other, all  of  which  had  not  been  weighed, 
it  must  be  regarded  as  an  entire  contract; 
and  if  the  cotton  was  destroyed  before 
it  was  all  weighed,  the  plaintiff  is  not  en- 
titled to  recover  any  part  of  it.  And  the 
willingness  of  the  purchaser  to  have 
taken  less  or  more  than  the  plaintiff 
agreed  to  sell  him,  can  not  change  the 
character  of  the  contract.  Batre  r. 
Simpson.  4  .Ma.  305. 

Readiness  to  Deliver  Less. — .\n  afsrree- 
ment  to  deliver  a  stated  number  of  bales 
of  cotton,  not  specifying  the  exact  weight, 
is  not  complied  with  by  a  readiness  to  de- 
liver a  less  number  of  bales,  although  the 
bales  tendered  are  unusually  heavy. 
Berry  v.    Nail.   54   Ala.   446. 


§  188.  Quality,  Fitness,  and  Conditio? 
Goods. 

See  post,  "In   General,"    !    134. 

§  184. In  General 

§  184  (1)  In  GeneraL 

Absence  of   Fraud. — In   a   coniran 

the  sale  of  articles  without  warr^rt;  t 
there  be  no  fraud  on  the  part  of  the  ^ 
ler,  he  is  not  answerable  for  the  qr^^ 
of  the  articles.  Preston  v.  Dunhi-::  1 
Ala.  217;  Boit  v.  Maybin.  52  Ah  A 
Ricks  V.  Dillahunty.  8  Port.  133;  li-zti 
V.  Stanton,  2  Ala.  181. 

Conformity  to  Contract  DtscriptiorL 
A  buyer  is  not  liable  for  an  i 
bought,  unless  the  seller  shows  r 
furnished  the  kind  agreed  to  be  \- 
Vinegar  Bend  Lumber  Co.  r 
Steam  Feed  Works.  182  Ala,  146.  ^ 
279. 

Before   a  buyer  of  round   pine  p 
40  feet   long  and   10   inches   at  the  ^r^ 
end,  can  be  compelled   to   take  xht  :  \ 
offered   in    fulfillment   of    the   corr-i- 
must  be   shown  that   they   conf(  rrr?:  i 
the    description   in    the    contracts     I  j 
V.    Howison,    146    Ala.  5C?.    4'3  So    i  i 
Barnett  v.  Stanton.  2  Ala.   18i.  1-2    7  n 
V.  Adams,  18  Ala.  264;     Berry  r.  Ni  > 
Ala.  446;     Cachet  v.  Warren.  72  A  a   -^ 
Nesbitt  V.  McGhee,  26  Ala.  74^1.  Fc- 
Smith,  98   Ala.   560,   12    So.    SiS:   F- 
Hollan,    133   Ala.   583,    32    So.   494 

Ore  from  Other  Mines   than  Vesdis 
— Where    the    owner    of     an    iroi    t 
agreed  to  sell  and  ship  to  another  \t-  i 
tire  output  of  a  certain  variety  o:  c-- 
to  100  tons  per  day  for   a    speci  c '   rr 
the    contract    required    shipment    o:    ' 
from  the  mines  of  the  .seller,  an'^  the  «r 
ment  and  delivery  of  100  tons  of  orr 
day  of  the  kind  and   quality   in  oj^-- 
but  from  other  mines,  was   not  a  c    - 
ance    with    the    contract.       Shack.  ■; - 
Sloss  Iron,  etc.,  Co.,  140  Ala.  "^.r*. 
1005,  cited  in  notes  in  35   L.   R.  A.    ^ 
289,  291. 

In   Wood  Instead   of   Iron.— V.  -. 
contract   for  sale  of  oil  required  Ar -ix 
m  iron,  deliveries  undertaken  to  >■?    : 
in  wood,  if  not  accepted,   would  r.  r    - 
der  the  buyer  liable.     Standard  0/  v' 
Weeks,  52  So.  443,  167  Ala,  40.; 

§  184  (S)  Sale  by  Sample. 

An     agreement     to     deliver    a    K  -r 
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stacker  "like"  one  in  operation  by  a  third 
party,  held  complied  with  if  the  stacker 
delivered  was  in  substantially  all  respects 
rhe  same  as  or  similar  to,  or  would  do  the 
same  work  as,  the  other  stacker;  a  dif- 
ference in  a  small  bolt,  lever,  rope,  or 
pulley  not  being  a  material  difference  in 
the  construction  of.  the  machine.  Vinegar 
Bend  Lumber  Co.  v.  Soule  Steam  Feed 
Works,  182  Ala.  146,  62  So.  279. 

Where  plaintiff  submitted  to  defend- 
ant samples  of  a  root,  requesting  prices 
on  it,  and  defendant  stated  the  root  to  be 
a  certain  variety,  and  offered  to  pay  a 
named  price  per  pound  for  it,  plaintiff 
was  entitled  to  recover  at  that  price  tor 
a  shipment  of  the  root  to  defendant 
though  the  root  was  not  in  fact  the  va^ 
riety  which  defendant  supposed  it  to  be 
Meyer  Bros.  Drug  Co.  v.  Buckett,  35  So. 
1019,  139  Ala.  331,  .cited  in  notes  in  70  L. 
R.  A.  664,  35  L.  R.  A.,  N.  S.,  285. 

§  136.  Inspection  and  Approval  in  Gen- 
eraL 

§  186  (1)  In  General.' 

See  post,  "Presumptions  and  Burden  of 
Proof."  §   148  (1). 

In  an  action  of  assumpsit,  in  which  the 
plaintiff  seeks  to  recover  for  cross-ties 
furnished  to  a  railroad  company  under  a 
special  contract,  where  it  is  shown  that 
said  contract  provided  that  the  defendant 
was  to  pay  for  such  tics  as  were  inspected 
and  accepted  by  it,  and  the  evidence  shows 
Ihat  the  ties  for  the  delivery  of  which  the 
plaintiff  seeks  to  recover  were  not  accepted 
by  the  defendant,  the  plaintiff  can  not 
maintain  his  action,  and  the  defendant  is 
entitled  to  the  general  affirmative  charge. 
Soiithern  R.  Co.  v.  Spragines  30  So.  824, 
j3t  Ala.  319. 

§  186  (8)  Approval  or  Rejection  of  Goods. 

In  the  absence  of  warranty  as  to  qual- 
ity, the  fact  that  macadam  v/as  mixed  with 
dust  is  no  defense  to  an  action  for  the 
price,  where,  before  purchase,  the  buyer 
examined  the  identical  macadam  de- 
li ver'jd,  and  said  it  would  «5uit-  Moore  v. 
Barber  Asphalt  Paving  Co.,  23  So.  798, 
118  Ala.  563. 

§    186.    Sale  on  Trial  or  Approval,  and 
Contracts  for  Sale  or  Return. 

See  post,  "Right  6f  Action,"  §  283. 
11  Ala  Dig— 43 


§   186    (1)     Right   to   Return   or   Reject 
Goods. 

A  sale  on  approval  gives  to  the  buyer 
the  privilege  of  returning  all  or  any  part 
of  the  goods  after  receiving  and  inspect- 
ing them.  McTeer  Clothing  Co.  v.  Far- 
row Mercantile  Co.,  9  Ala.  App.  104,  68 
So.  378. 

Where  there  was.  evidence  that  the  re- 
jection by  a  city  of  a  fire  engine  received 
under  a  contract  providing  for  a  trial, 
and  its  return  if  found  unsatisfactory,  was 
not  capricious,  but  because  its  capacity 
did  not  come  up  to  the  seller's  represen- 
tations, and  it  was  found  to  be  insufficient 
for  the  city's  purposes,  the  city  had  the 
right  to  return  the  engine  within  a  rea- 
sonable time,  and  to  refuse  to  purchase 
it.  Rumsey  &  Co.  v.  City  of  Bessemer, 
35   So.   353,   138  Ala.  329. 

§  186  (8)  Mode,  Extent  and  Reasonable- 
ness of  Trial  or  Test. 

Inspection  Refused  by  Carrier  on  Ar- 
rival.— Where  fruit  which  was  to  be 
shipped  from  a  distance  was  subject  to 
inspection  by  the  buyer  before  accept- 
ance, and  an  opportunity  for  inspection 
was  given  within  a  reasonable  time  after 
arrival,  which  the  buyer  Refused  to  make, 
it  is  no  defense  to  an  action  for  the  price 
that  an  inspection  was  refused  by  the 
carrier  immediately  on  the  arrival.  Hud- 
son V.  Germain  Fruit  Co.,  95  Ala.  621,  10 
So.  920. 

Accrual  of  Right  to  Reject. — It  is  no 
defense  to  an  action  for  refusal  to  ac- 
cept delivery  of  machinery  purchased 
that  defendant  was  to  test  such  machin- 
ery for  30  days,  and  to  be  relieved  from 
the  purchase  if  the  machinery  should  not 
be  approved  by  defendant  "for  the  pur- 
poses for  which  it  was  purchased,"  since 
the  power  to  reject  was  not  arbitrary, 
but  accrued  only  after  test  and  disap- 
proval in  good  faith.  Schleicher  v. 
Montgomery  Light  Co.,.  21  So.  1014,  114 
Ala.  228. 

§  136  (3)   Exercise  of  Right  to  Return  or 
Reject  Goods. 

Return  by  Carrier. — A  delivery  to  the 
particular  carrier  designated  by  the  seller 
of  goods,  who  has  ordered  the  goods  re- 
shipped  to  him  by  the  buyer,  is  a  deliv- 
ery to  him,  as  the  carrier  is  his  agent 
to   receive   them.     McTeer   Clothing  Co. 
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V.  Farrow  Mercantile  Co.,  9  Ala.  App. 
104,  62  So.  378;  McCormick  v,  Joseph,  77 
Ala.  236;  Alabama,  etc.,  R.  Co.  v,  Mt. 
Vemon  Co.,  84  Ala.  173,  4  So.  356. 

Where  a  buyer,  reserving  the  right  to 
inspect  and  return  the  goods  to  the  seller 
by  a  carrier,  inspected  the  goods  on  their 
arrival  and  then  within  a  reasonable;  time 
delivered  them  to  the  carrier,  properly 
boxed  and  marked  for  shipment  to  the 
seller,  the  buyer  need  not  show  an  ac- 
ceptance by  the  carrier  or  produce  a  bill 
of  lading  in  the  seller's  name.  McTeer 
Clothing  Co.  v.  Farrow  Mercantile  Co.,  9 
Ala.  App.  104,  62  So.  378. 

§  136  (4)  Time  and  Place  of  Return 

or  Rejection. 

See  ante,  "Mode,  Extent  and  Reason- 
ableness of  Trial  or  Test,"  §  136  (2). 

§  187.   Effect  of  Default  or  Delay  in  De- 
livery. 

Where  a  contract  of  sale  required  the 
goods  to  be  shipped  immediately  after 
the  latter  part  of  August,  but  they  were 
not  shipped  until  Novem'ber  11th,  the  d*- 
lay  was  unreasonable,  avoiding  the  ob- 
ligation of  the  contract,  unless  waived  by 
the  buyer.  Clauss  Shear  Co.  v.  Alabama 
Barber  Supply  \lo.,  1  Ala.  App.  591,  56 
So.   49. 

A  dealer  in  plant-spraying  machinery, 
in  response  to  inquiry  by  wire  as  to  how 
soon  it  could  ship  a  designated  spraying 
outfit,  on  the  same  day  wired  that  it 
could  ship  immediately,  and  within  a  day 
or  two  defendant  wired  to  rush  the  ship- 
ment, and  plaintiff  made  the  shipment 
next  day,  leaving  out  a  part  of  the  ma- 
chinery, without  which  it  was  useless. 
Held,  that  as  the  machinery  was  wanted 
to  protect  growing  crops,  time  was  of  the 
essence  of  the  contract,  and  the  buyer 
was  not  liable  if  delivery  was  not  made 
within  a  reasonable  time.  Deming  Co. 
V.  Bryan,  2  Ala.  App.  317,  56  So.  754. 

§   188.  Excuses  for  Default  or  Delay  in 
Delivery. 

See  post,  "In  General,"  §  139;  "Pre- 
vention by  Acts  of  Buyer,"  §  140;  "De- 
fault by  Buyer,"  §  141;  "Refusal  of 
Buyer   to    Receive,"   §   142. 

§  189.  In  General. 

Where  a  party  to  an  executory  con- 
tract of  sale  has  assumed  the  duty  to  do 


some  precedent  act  upon  which  a  ib^ 
sequent  act,  such  as  delivery,  look:,  toi 
the  consummation  of  the  sale  by  'j34 
other  party,  depends,  the  former  his  ^.:: 
complied  with  his  obligation  unnl  he:?":' 
forms,  and  the  latter  is  not  in  deriJ*  5<3 
long  as  the  former  has  not  perfct^r; 
provided  there  has  been  no  waivr  i 
performance.  Scruggs  &  Echols  r.  K  > 
die,   171   Ala.  350,   54   So.   641. 

A  refusal  on  defendant's  part  to  d-  fo 
a  part  of  a  certain  quantity  of  corn  «  .\ 
was  to  be  delivered  according  to  rl 
agreement  during  a  certain  month  is  i 
justifiable  on  the  ground  that  2II  c::| 
not  be  received  at  one  time  by  phi  ^ 
The  contract  is  presumed  to  be  mai-  j 
reference  to  the  necessity  of  the  ca^e  d 
the  means  of  transportation  com:rr-  | 
the  country.  Young  v.  Foster.  7  i  :i 
420. 

§  140.  Prevention  by  Acts  of  B^jt 

Equity  will  rescind  a  sale  at  tic  j 
stance  of  the  buyer,  because  of  the  i 
er's  false  representations  concerning  3 
terial  evidence  not  open  to  inspect  : 
which  the  buyer  had  a  right  to  rcl)  i 
did  rely  and  was  injured,  provide: 
buyer  promptly  disafiirmed  on  disc 
of  the  fraud  and  did  not  thereafter 
with  the  property  acquired  as  hi?  •  1 
Graybill  v,  Drennen.  43  So.  56S,  i:  • 
227. 

§  141.  -^  Default  by  Buyer. 

In  the  absence  of  any  express  f:*i 
tion  in  a  contract  for  the  sale  of  j  i 
the  law  does  not  impose  on  the  s^W^- 
duty  of  a  delivery  of  the  article  so  ' 
fore  payment  of,  or  an  offer  to  i:i^ 
purchase  price.     Offutt   v.  VVelK  4f   ' 
199;    Robbins  v.   Harrison,   31    AU    u-( 

When  a  chattel  is  sold  and  no  c^f 
agreed  on,  the  sale  will  be  rckra-i 
having  been  made  for  cash,  and  xV.t  i 
chaser  will  not  be  entitled  to  de'j.t-. 
a  matter  of  right  without  maki^kr  r 
ment;  but  a  presumption  of  payrr.e-  : 
not  arise  from  the  mere  fact  or  r? 
ery.     Robbins  v.  Harrison.   31    A".a    v 

The  failure  and  inability   of  a  >-    •• 
cotton,    to    be    delivered    \^-hcn    re,: 
market,    to    deliver    it    to     the    pu'  -: 
who   appeared   to    receive     it    in    rr>" 
to  a  notice  from  the  seller   that  Yi  . 
be   ready  to  deliver  it   at    a    cen 
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1  not  be  excused  on  the  ground  that 
purchaser  was  not  then  ready  to  pay 
the  cotton,  where  he  demanded  a  de- 

jry  thereof  and   was   thereafter   ready 

I  able  to  pay  for  it  whenever  a  deliv- 
couid    be   made.     Berry   v.    Nail,    54 

L  446. 

la. Refusal  of  Buyer  to  Receive. 

ee     post,    ''Conditions     Precedent,"    § 

13.  Estoppel  or  Waiver  in  GeneraL 

ee  ante,  "Estoppel  or  Waiver,"  §  98. 

13  (1)  In  GeneraL 

^here  the  purchaser  permits  the  person 
;)ossession  to  use  the  machine  pur- 
eed for  a  definite  time  as  a  matter  of 
r  he  waives  delivery;  but  mere  sub- 
ing  to  such,  use,  because  of  the  per- 
s  refusal  to  give  it  up  till  certain 
<  was  done,  would  not  constitute  a 
er.     Edwards  v.  Meadows,  71  Ala.  42. 

purchaser  of  five  car  loads  of  hay, 
cry    to   be  made   f.   o.   b.   North   B., 

receiving  and  paying  for  three  cars, 

ndcd  the  order  for  the  remaining  two 

c   delivery.    The  seller,  however,  de- 

rd    the  hay,  and  thereafter  the  pur- 

•r  wrote  the  seller  that  he  was  short 

two    cars    and    asked    that    they    be 

d.      The  purchaser  then  notified  the 

that   he  could  not  accept  the  cars 

se  of  delay  in  transportation.    Held, 

since  the   letter   asking   for  a  tracer 

n   affirmance  of  the  contract  in  spite 

•  attempted  rescission,  and  since,  at 
.  imc,  the  cars  had  really  been  de- 
■3    in    accordance  with   the   contract, 

could  be  no  defense  of  delay.     St. 

Hay  &  Grain  Co.  v,  American  .Cast 

F'ipe    Co.,  52  So.  904,  167  Ala.  443. 

C5i>   Knowledge  of  Defects. 

•  re  a  contract  of  sale  provided  that 
jrer  should  accept  the  invoice  rcn- 

as  agrreed  and  depend  upon  the 
^  o   supply  any  deficiency  in  the  ma- 

and    the    seller    furnished    the   in- 

^nd   all  material  which  the  buyer 

C      was   short  in   the   shipment,   the 

.2it    after   the   seller's   action    some 

::^eficiencies  in  the  articles  shipped 

'    iscovcred,    to    which    his  attenton 

-ft    called,  did  not  defeat  his  right 

fc^er.     Vinegar  Bend  Lumber  Co.  v. 

^  team   Feed  Works,  182  Ala.-  146, 


§  14S  (3)  Protest,  Objection,  or  Notice. 

Where  Hour  was  sold  to  be  delivered 
as  ordered  out  by  the  buyer  within  five 
months  of  the  date  of  the  contract,  a 
letter  from  the  seller  stating  that,  if  it 
was  not  ordered  out  by  a  certain  date  at 
about  the  close  of  the  five  months  period, 
the  seller  would  bill  the  flour  to  the 
buyers  and  hold  it  subject  to  their  order, 
and  draw  on  tHem  for  the  amount,  did 
not  constitute  a  waiver  of  the  obligation 
of  the  buyers  to  order  out  the  flour. 
Scruggs  &  Echols  v.  Riddle,  171  Ala.  350, 
54  So.  641. 

Where  flour  is  sold  to  be  delivered  as 
ordered  out  by  the  buyers  within  five 
months  from  the  date  of  the  contract,  a 
letter  of  the  seller  after  the  expiration 
of  the  five  months  period,  negotiating  for 
an  adjustment  of  the  asserted  liability  of 
the  buyers  for  failure  to  order  out  the 
flour,  is  not  a  waiver  of  the  buyers' 
breach  of  contract,  and  does  not  imply 
that  the  seller  did  not  regard  the  failure 
to  order  out  within  the  stipulated  period 
as  a  breach  of  the  contract.  Scruggs  v. 
Riddle,  171  Ala.  350,  54  So.  641. 

§  14S  (4)  Use  and  Other  Disposition  and 
Failure  to  Return  or  Reject  Goods. 

• 

Defendant  bought  a  machine  from 
plaintiff  company  through  its  agent.  A 
mutual  mistake  as  to  the  kind  of  mar 
chine  ordered  was  not  discovered  till  the 
machine  was  received,  partly  paid  for, 
and  a  note  given  for  the  balance.  In 
the  correspondence  which  ensued  no  ar- 
rangement wtis  effected,  but  the  machine 
was  retained,  used,  and  afterwards  sold 
by  defendant.  In  an  action  on  the  note, 
held,  that  the  defendant  was  not  estopped 
to  claim  recoupment  for  the  machine's 
defects,  either  by  his  use  and  sale  there- 
of, or  his  promise  to  pay  the  note. 
Egan  Co.  v.  Johnson,  82  Ala.  233,  2  So. 
302,  cited  in  note  in  35  L.  R.  A.,  N.  S., 
508;     Brown  v.  Freeman,  79  Ala.  406. 

A  diseased  slave  was  sold  under  an 
agreement  that,  if  she  continued  sick,  she 
should  not  be  paid  for.  Held,  that  the 
vendee  did  not  waive  the  condition  of 
recovery  by  selling  the  slave  a  long  time 
after  the  purchase,  she  not  recovering; 
that  he  could  not  be  required  to  keep 
her  more  than  a  reasonable  time;  and 
that  an  offer  to  return  her  did  not  change 
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V.  Farrow  Mercantile  Co.,  9  Ala.  App. 
104,  62  So.  378;  McCormick  v,  Joseph,  77 
Ala.  236;  Alabama,  etc.,  R.  Co.  v.  Mt 
Vernon  Co.,  84  Ala.  173,  4  So.  356. 

Where  a  buyer,  reserving  the  right  to 
inspect  and  return  the  goods  to  the  seller 
by  a  carrier,  inspected  the  goods  on  their 
arrival  and  then  within  a  reasonable;  time 
delivered  them  to  the  carrier,  properly 
boxed  and  marked  for  shipment  to  the 
seller,  the  buyer  need  not  show  an  ac- 
ceptance by  the  carrier  or  produce  a  bill 
of  lading  in  the  seller's  name.  McTeer 
Clothing  Co.  r.  Farrow  Mercantile  Co.,  9 
Ala.  App.  104,  62  So.  378. 

§  186  (4)  Time  and  Place  of  Return 

or  Rejection. 

See  ante,  "Mode,  Extent  and  Reason- 
ableness of  Trial  or  Test,"  §  136  (2). 

§  187.   Effect  of  Default  or  Delay  in  De- 
livery. 

Where  a  contract  of  sale  required  the 
goods  to  be  shipped  immediately  after 
the  latter  part  of  August,  but  they  were 
not  shipped  until  Noventber  11th,  the  d*- 
lay  was  unreasonable,  avoiding  the  ob- 
ligation of  the  contract,  unless  waived  by 
the  buyer.  Clauss  Shear  Co.  v.  Alabama 
Barber  Supply  X^o.,  1  Ala.  App.  591,  56 
So.   49. 

A  dealer  in  plant-spraying  machinery, 
in  response  to  inquiry  by  wire  as  to  how 
soon  it  could  ship  a  designated  spraying 
outfit,  on  the  same  day  wired  that  it 
could  ship  immediately,  and  within  a  day 
or  two  defendant  wired  to  rush  the  ship- 
ment, and  plaintiff  made  the  shipment 
next  day,  leaving  out  a  part  of  the  ma- 
chinery, without  which  it  was  useless. 
Held,  that  as  the  machinery  was  wanted 
to  protect  growing  crops,  time  was  of  the 
essence  of  the  contract,  and  the  buyer 
was  not  liable  if  delivery  was  not  made 
within  a  reasonable  time.  Deming  Co. 
V.  Bryan,  2  Ala.  App.  317,  56  So.  754. 

§  188.  Excuses  for  Default  or  Delay  in 
Delivery. 

See  post,  "In  General,"  §  139;  "Pre- 
vention by  Acts  of  Buyer,"  §  140;  "De- 
fault by  Buyer,"  §  141;  "Refusal  of 
Buyer   to    Receive,"   §   142. 

§  189. In  General. 

Where  a  party  to  an  executory  con- 
tract of  sale  has  assumed  the  duty  to  do 


some  precedent  act  upon  which  a  ^:> 
sequent  act,  such  as  delivery,  lookrj  n 
the  consummation  of  the  sale  by  'b; 
other  party,  depends,  the  former  has  -ct 
complied  with  his  obligation  until  he:^*- 
forms,  and  the  latter  is  not  in  defai:'.'.  ^o 
long  as  the  former  has  not  perforri, 
provided  there  has  been  no  waivr  : 
performance.  Scruggs  &  Echols  r.  R  - 
die,  171  Ala.  350,  54  So.  641. 

A  refusal  on  defendant's  part  to  de!  ' 
a  part  of  a  certain  quantity  of  corn  «  :' 
was  to  be  delivered  according  to  i' 
agreement  during  a  certain  month  i>  ^ ' 
justifiable  on  the  ground  that  21!  c  l 
not  be  received  at  one  time  by  plu- 
The  contract  is  presumed  to  be  maor 
reference  to  the  necessity  of  the  cas?  I'i 
the  means  of  transportation  comrno: 
the  country.  Young  v.  Foster.  7  T  i 
420. 

§  140.  Prevention  by  Acts  of  Bsye 

Equity  will  rescind  a  sale  at  t"-e  j 
stance  of  the  buyer,  because  of  the  ^ 
er*s  false  representations  concernirc  j 
terial  evidence  not  open  to  inspect;:: 
which  the  buyer  had  a  right  to  reU 
did  rely  and  was  injured,  provide.: 
buyer  promptly  disaffirmed  on  di>c- 
of  the  fraud  and  did  not  thereaftrr 
with  the  property  acquired  as  his 
Graybill  v.  Drennen,  43  So.  568,  1** 
227. 

§  141.  -^  Default  by  Buyer. 

In  the  absence  of  any  express  st 
tion  in  a  contract  for  the  sale  of  ^ 
the  law  does  not  impose  on  the  se'>"  * 
duty  of  a  delivery  of  the  article  sr- 
fore  payment  of,  or  an  oflFcr  to  pay  ^ 
purchase  price.     Offutt  v.  Wells,  4:  ^ 
199;    Robbins  v.   Harrison.   31    Ala.  > 

When  a  chattel  is  sold  and  no  err 
agreed   on,  the   sale   will    be    re  car: 
having  been  made  for  cash,  and  ibc  ^ 
chaser  will  not  be  entitled   to  del  •  r" 
a    matter   of   right   without    makrc  :^ 
ment;   but  a  presumption  of  pavT-.p - 
not    arise    from    the    mere    fact    of  : 
ery.     Robbins  v.  Harrison,   31   Ala    ! 

The  failure  and  inability   of  a  se 
cotton,    to    be    delivered    when    m 
market,    to    deliver    it    to     the    pur  ■ 
who   appeared    to    receive    ii    in    rt^' 
to  a  notice  from  the  seller  that  he  •» 
be  ready  to  deliver  it  at    a    certi  > 
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can  not  be  excused  on  the  ground  that 
the  purchaser  was  not  then  ready  to  pay 
for  the  cotton,  where  he  demanded  a  de- 
livery thereof  and  was  thereafter  ready 
and  able  to  pay  for  it  whenever  a  deliv- 
ery could  be  made.  Berry  v.  Nail,  64 
Ala.  446. 

§  142.  -^->  Refusal  of  Buyer  to  Receive. 

See  post,  ''Conditions  Precedent/'  § 
284. 

§  14S.  Estc^pd  or  Waiver  in  GeneraL 

See  ante,  "Estoppel  or  Waiver,"  §  98. 

§  143   (1)  In  GeneraL 

Where  the  purchaser  permits  the  person 
in  possession  to  use  the  machine  pur- 
chased for  a  definite  time  as  a  matter  of 
favor  he  waives  delivery;  but  mere  sub- 
mitting to  such,  use,  because  of  the  per- 
son's refusal  to  give  it  up  till  certain 
work  was  done,  would  not  constitute  a 
waiver.    Edwards  v.  Meadows,  71  Ala.  42. 

A  purchaser  of  five  car  loads  of  hay, 
delivery  to  be  made  f.  o.  b.  North  B., 
after  receiving  and  paying  for  three  cars, 
rescinded  the  order  for  the  remaining  two 
before  delivery.  The  seller,  however,  de- 
livered the  hay,  and  thereafter  the  pur- 
chaser wrote  the  seller  that  he  was  short 
the  two  cars  and  asked  that  they  be 
traced.  The  purchaser  then  notified  the 
seller  that  he  could  not  accept  the  cars 
because  of  delay  in  transportation.  Held, 
that  since  the  letter  asking  for  a  tracer 
was  an  affirmance  of  the  contract  in  spite 
of  the  attempted  rescission,  and  since,  at 
that  time,  the  cars  had  really  been  de- 
livered in  accordance  with  the  contract, 
there  could  be  no  defense  of  delay.  St. 
Louis  Hay  &  Grain  Co.  v.  American  .Cast 
Iron   Pipe  Co.,  52  So.  904,  167  Ala.  442. 

§  143  (3)  Knowledge  of  Defects. 

Where  a  contract  of  sale  provided  that 
the  buyer  should  accept  the  invoice  ren- 
dered as  agreed  and  depend  upon  the 
seller  to  supply  any  deficiency  in  the  ma- 
terial, and  the  seller  furnished  the  in- 
voice, and  all  material  which  the  buyer 
claimed  was  short  in  the  shipment,  the 
fact  that  after  the  seller's  action  some 
slight  deficiencies  in  the  articles  shipped 
were  discovered,  to  which  his  attenton 
was  not  called,  did  not  defeat  his  right 
to  recover.  Vinegar  Bend  Lumber  Co.  v. 
Soule  Steam  Feed  Works,  182  Ala.-  146, 
62   So.   279. 


§  143  (3)  Protest,  Objection,  or  Notice. 

Where  flour  was  sold  to  be  delivered 
as  ordered  out  by  the  buyer  within  five 
months  of  the  date  of  the  contract,  a 
letter  from  the  seller  stating  that,  if  it 
was  not  ordered  out  by  a  certain  date  at 
about  the  close  of  the  five  months  period, 
the  seller  would  bill  the  flour  to  the 
buyers  and  hold  it  subject  to  their  order, 
and  draw  on  ttiem  for  the  amount,  did 
not  constitute  a  waiver  of  the  obligation 
of  the  buyers  to  order  out  the  flour. 
Scruggs  &  Echols  v.  Riddle,  171  Ala.  350, 
54  So.  641. 

Where  flour  is  sold  to  be  delivered  as 
ordered  out  by  the  buyers  within  five 
months  from  the  date  of  the  contract,  a 
letter  of  the  seller  after  the  expiration 
of  the  five  months  period,  negotiating  for 
an  adjustment  of  the  asserted  liability  of 
the  buyers  for  failure  to  order  out  the 
flour,  is  not  a  waiver  of  the  buyers' 
breach  of  contract,  and  does  not  imply 
that  the  seller  did  not  regard  the  failure 
to  order  out  within  the  stipulated  period 
as  a  breach  of  the  contract.  Scruggs  v. 
Riddle,  171  Ala.  350,  54  So.  641. 

§  143  (4)  Use  and  Other  Disposition  and 
Failure  to  Return  or  Reject  Goods. 

Defendant  bought  a  machine  from 
plaintifF  company  through  its  agent.  A 
mutual  mistake  as  to  the  kind  of  ma- 
chine ordered  was  not  discovered  till  the 
machine  was  received,  partly  paid  for, 
and  a  note  given  for  the  balance.  In 
the  correspondence  which  ensued  no  ar- 
rangement wtis  effected,  but  the  machine 
was  retained,  used,  and  afterwards  sold 
by  defendant.  In  an  action  on  the  note, 
held,  that  the  defendant  was  not  estopped 
to  claim  recoupment  for  the  machine's 
defects,  either  by  his  use  and  sale  there- 
of, or  his  promise  to  pay  the  note. 
Egan  Co.  v.  Johnson,  82  Ala.  233,  2  So. 
302,  cited  in  note  in  35  L.  R.  A.,  N.  S,, 
508;     Brown  v.  Freeman,  79  Ala.  406. 

A  diseased  slave  was  sold  under  an 
agreement  that,  if  she  continued  sick,  she 
should  not  be  paid  for.  Held,  that  the 
vendee  did  not  waive  the  condition  of 
recovery  by  selling  the  slave  a  long  time 
after  the  purchase,  she  not  recovering; 
that,  he  could  not  be  required  to  keep 
her  more  than  a  reasonable  time;  and 
that  an  offer  to  return  her  did  not  change 
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the  rights  of  the  parties.    Tarver  v,  Rich- 
'ardson,  2  Stew.  &  P.  331. 

§  144.  Obligation  to  Accept  in  General 

Superior  Article.  —  Where  an  ice 
plant  shipped  by  a  seller  was  not  that 
sold,  the  buyers  were  under  no  duty  to 
accept  it,  even  if  it  were  of  a  better  qual- 
ity. Huson  Ice  &  Machine  Works  v. 
Bland  &  Chambers,  52  So.  445,  167  Ala. 
391. 

Time  for  Removal  of  Growing  Timber. 
— If,  in  a  contract  for  the  sale  of  grow- 
ing trees,  to  be  sawed  into  lumber,  no 
time  for  their  removal  is  specified,  it 
must  be  done  within  a  reasonable  time, 
in  the  determination  of  which  regard 
must  be  had  to  the  known  use  for  which 
the  timber  was  wanted,  the  custom  of 
removal,  the  capacity  of  the  mill,  its  re- 
building if  destroyed,  etc.  But  the  acci- 
dent of  a  falling  market  should  not  be 
taken  into  the  estimate.  Heflin  v,  Bing- 
ham, 56  Ala.  566. 

Unreasonable  Time  to  Replace  Defect- 
ive Piano. — Where,  pursuant  to  a  manu- 
facturer's agreement  to  take  back  a  piano 
sold,  if  defective,  the  purchaser  tenders 
it  back  on  that  ground,  but  at  the  seller's 
request  retains  it  until  a  new  piano  can 
be  forwarded,  which  is  not  done  within 
a  reasonable  time,  such  purchaser  has 
the  right  to  refuse  to  receive  one  finally 
sent.  Chickering  &  Sons  v.  Bromberg, 
52  Ala.  528. 

§   145.  Acts  Constituting   Acceptance. 

§  145  (1)  In  General 

A  merchant  received  goods  in  excess 
of  those  ordered,  and  on  remitting  the 
price  of  the  latter  wrote:  "Balance  of 
goods  shipped  me  were  not  ordered. 
You  will  please  have  patience  until  they 
are  sold;  or  they  are  subject  to  your  or- 
der, if  you  prefer  it."  Held,  that  neither 
this  or  his  retention  of  them  for  several 
years,  without  proof  that  he  sold  them, 
constituted  in  law  any  promise  to  pay  for 
them.     Goodwin  v.  Wells,  49  Ala.  309. 

Where  goods  of  a  particular  descrip- 
tion are  ordered  to  be  sent  by  a  carrier, 
the  buyer  may  receive  them  to  see 
whether  they  answer  the  order,  and  there 
is  no  acceptance  of  the  goods  as  long 
as  the  buyer  can  consistently  object  to 
them  as  not  answering  the  order.   Elliott 


V.    Howison,    40    So.    1018,    146  Ala  5- 
cited  in  note  in  8  L.   R.   A.,  N.  S.  i' 

§  145  (8)  Delay  in  Returning  Goods  or  o 
Making  Objections. 

Where  goods  delivered  do  not  cor:! 
with  the  contract  of  sale,  it  is  the  :: : 
of  the  buyer  within  a  reasonable  tir;  • 
notify  the  seller  of  that  fact,  or  he  ".i- 
be  considered  as  accepting  them.  E' : " 
r.   Howison,  40  So.   1018,  146  Ala^  >• 

§   145   (3)    Use  or  Other   DispositioQ  :; 
Buyer. 

See  post,  "In  General,"  §  146  \V. 

§  146.  Eflfect  of  Acceptance. 

See  ante,  "In  General.*  §  HA.  ' li 
toppel   or  Waiver  in   General,"  §14 

§  146  (1)  In  General 

Defendant,  in  an  action  for  goods  \i> 
and  retained,  can  not  plead  m  ta:  •' 
contract  of  sale  and  its  breach.  E^  i 
V.  Bunn  &  Allison,  34  So.  841,  u:  ui 
175,  cited  in  note  in  4  L.  R.  .^-,  N  J 
1167. 

One  buying  and  using  coal  oi  a  c; 
nated   quality   can   not    resist   payrre-: 
the  price,  unless  the  coal   was  va  \.t 
Home  Ice  Factory  v.   Howells  Mm  vl 
48  So.  117,   157  Ala.  603. 

Where  a  buyer  of  coal  kepi  an:  n 
it,  and  did  not  rescind  the  contric:  J 
the  coal  was  not  of  the  designated  :a 
ity  might  abate  the  price,  but  cc-^i  \ 
defeat  the  seller's  right  to  reco%c:.  -  I 
the  coal  was  valueless.  Home  \it  :| 
tory  V.  Howells  Min.  Co.,  157  AU  < 
48   So.    117. 

§   146   (8)   As  Waiver   of   Defects  tt 
Quality,  Fitness,  or  Condition. 

See  ante,  "Use  and  Other  D  st  : 
and  Failure  to  Return  or  Reject  G  > 
§   143   (4). 

One    who    purchased    a    certain   i 
logs    has    no    right  to    refuse  tuc    ^ 
because  they  were  damaged  or  r^'  ^ 
chantable,    where   the    contract   m^ 
reference  to  their  character,  and  '^'- 
wcre   inspected   by   the    purchaser  , 
delivery.     Watson  v.  Kirby,   112  A.^ 
20  So.  624. 

A  seller  of  goods  who  furni>hc>  -J 
tide  different  from  that  contractc  -  i 
sold, -which  is  received  and  acjc;  I 
the  buyer  in  lieu  of  the  article  cv :  \ 
for,  may  recover  on  a  count  for 
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for  breach  of  the  buyer's  contract  to  ac- 
cept and  pay  for  the  article.  Vinegar 
Bend  Lumber  Co.  v.  Soule  Steam  Feed 
Works,  182  Ala.  146,  62  So.  279.. 

§   146   (8)   As  Waiver  of  Defects  as  to 
Quantity. 

Where  a  contract  for  sale  of  oil  re- 
quired delivery  in  iron,  a  delivery  in 
wood  accepted  by  the  buyers  would 
make  them  liable  only  for  the  quantity 
of  orl  actually  received  by  them.  Stand- 
ard Oil  Co.  v.  Weeks,  52  So.  443,  167  Ala. 
403. 

§  147.  Partial  Delivery  and  Acceptance. 

See  ante,  "Delivery  of  Installments," 
§  131;  "Quantity  Delivered,  and  Effect 
of   Excess   or  Deficiency,"   §   1,32. 

$  147  (1)  In  General 

In  the  absence  of  a  stipulation  to  the 
contrary,  one  who  voluntarily  accepts 
and  retains  goods  sold  to  him  and  deliv- 
ered in  part  performance  of  a  contract 
is  obliged  to  pay  for  such  goods,  and 
can  not  set  up  a  breach  of  the  contract 
in  bar  of  the  suit.  Gibboney  r.  R.  W. 
Wayne  &  Co.,  37  So.  436,  141  Ala.  300> 
Dalton  V,  Bunn,  137  Ala.  175,  34  So.  841; 
Watson  V,  Kirby,  112  Ala.  436,  20  So. 
624. 

A  buyer  in  a  contract  for  the  purchase 
of  a  specified  number  of  pine  pilings,  who 
accepts  some  of  the  pilings  delivered,  is 
liable  for  the  value  of  the  pilings  ac- 
cepted. Elliott  V,  Howison,  40  So.  1018, 
146  Ala.  568. 

Where  plaintiff  agreed  to  deliver,  un- 
der a  special  contract,  a  certain  lot  of 
logs  at  a  specified  price,  and  defendants, 
without  waiting  for  the  delivery  of  the 
residue,  accepted  and  appropriated  a  por- 
tion thereof,  defendants  are  liable  for  the 
value  thereof  upon  a  quantum  valebant 
under  a  common  count  for  goods  sold 
and  delivered,  though  the  rest  of  the  logs 
in  the  lot  purchased  were  not  delivered 
by  reason  of  plaintiff's  fault.  Watson  v, 
Kirby,   112   Ala.   436,   20  So.   624. 

Under  a  contract  to  deliver  500  tons  of 
coal  as  ordered,  not  more  than  200  tons 
to  be  ordered  in  any  one  month,  after 
the  contract  is  exhausted  by  maximum 
orders,  which  defendant  has  failed  to  fill 
each  month  as  required,  any  subsequent 
deliveries  accepted  by  plaintiffs  must  be 
applied   to    the    several    breaches   in   the 


order    of   their    occurrence.     Johnson    v. 
Allen,   78   Ala.  387. 

§  147    (8)   As  Waiver  of  Defects  as  to 
Quality  or  Quantity  of  Goods. 

Plaintiff  is  entitled  to  recover,  without 
any  abatement  for  damages,  the  price  of 
lumber  sold  and  delivered,  though  it 
failed  to  deliver,  all  that  it  contracted  to 
deliver,  where  defendant  extended  the 
time  for  plaintiff's  performance  of  his 
contract  to  a  certain  date,  and  defendant 
purchased  no  lumber  to  take  the  place 
of  that  plaintiff  contracted  to  furnish, 
and  on  the  date  to  which  extension  was 
made  the  market  price  of  the  lumber 
did  not  exceed  the  contract  price. 
George  F.  Craig  &  Co.  v.  Pierson  Lum- 
ber   Co.,    53    So.    803,    169    Ala.    648. 

Where  the  owner  of  iron  mines  con- 
tracted to  sell  and  deliver  ores  taken 
from  his  mines,  the  fact  that  the  pur-, 
chaser,  during  a  portion  of  the  period 
covered  by  the  contract,  accepted  deliv- 
eries of  ore  not  produced  from  the  sell- 
er's own  mines,  did  not  bind  the  pur- 
chaser to  continue  to  receive  such  ore 
in  performance  of  the  contract.  Shackel- 
ford V.  Sloss  Iron  &  Steel  Co.,  36  So. 
1005,    140    Ala.    329. 

§  148.  Evidence. 
See  ante,  "In   General,"  §   127. 

§   148   (1)    Presumptions  and   Burden   of 
Proof. 

Under  a  plea  of  recoupment,  in  an  ac- 
tion to  recover  for  macadam  sold,  in  the 
absence  of  an  allegation  that  the  maca- 
dam delivered  was  not  the  identical  mac- 
adam bought,  it  will  be  presumed  that 
it  was,  so  that,  where  it  had  been  in- 
spected by  the  buyer,  its  bad  condition 
was  not  a  breach  of  the  contract.  Moore 
V.  Barber  Asphalt  Paving  Co.,  23  So.  798, 
118  Ala.  563. 

Where  a  buyer  of  goods  by  sample 
refuses  to  accept  same  because  not  as 
represented,  the  burden  of  proving 
whether  or  not  the  goods  corresponded 
with  the  sample  is  on  the  seller.  Penn. 
V.   Smith,   98    Ala.   560,   12   So.   818. 

In  an  action  for  the  breach  of  a  writ- 
ten contract,  which  acknowledges  the  re- 
ceipt of  money  "on  account  of  applica- 
tion for  salt,"  the  onus  is  on  the  defend- 
ant to  show  the  delivery  of  the  salt,  and 
not  on  the   plaintiff  to  show  its  nonde- 
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livery.     H ill's  Adm'r  v.   Nichols,  50  Ala. 
336. 

§  148  (S)  AdmissibUity. 

§  148  (9)  In  General 

In  an  action  for  the  price  of  lumber, 
where  the  contentions  were  as  to  whether 
the  lumber  was  promptly  shipped,  whether 
it  was  delivered  to  the  buyer  in  time  for 
an  intended  reshipment,  and  whether  the 
buyer  agreed  to  accept  it  after  its  arrival, 
evidence  as  to  when  and  where  and  of 
whom  the  seller  purchased  the  lumber 
and  as  to  its  inspection  before  shipment 
by  the  buyer's  agent  is  admissible.  Bay 
City  Lumber  Co.  v.  Mclntyre  Lumber 
&  Export  Co.,  55  So.  1033,  1  Ala.  App. 
607. 

§  148  (4)  Delivery  pi  Goods. 

Where  a  seller  was  to  deliver  macadam 
in  barges  at  a  certain  point,  a  receipt 
showing  delivery  in  barges  at  that  point 
was  competent  as  tending  to  show  de- 
livery to  the  buyer.  Moore  v.  Barber 
Asphalt  Paving  Co.,  ^  So.  796,  11&  Ala. 
5C3. 

In  an  action  for  the  sale  of  goods, 
where  it  appeared  that  defendant  had 
signed  a  written  order  for  the  goods, 
and  that  such  order  contained  no  stipu- 
lation that  all  the  goods  should  be 
shipped  at  the  same  time,  evidence  of 
the  shipment  by  plaintiff  and  receipt  by 
defendant  of  the  goods  ordered,  in  sep- 
arate installments,  at  two  different 
times,  was  admissible.  Wikle  v.  John- 
son Laboratories,  3-1  So.  715,  132  Ala. 
2«8. 

In  an  action  to  recover  the  price  of 
shares  of  stock  sold  to  defendant,  the  is- 
sue being  as  to  the  sale  and  plaintiffs 
ability  to  sell  and  deliver,  a  certificate  of 
shares  of  stock  in  favor  of  pfaintiff's 
wife  and  minor  children,  which  he  had 
no  authority  to  sell  and  transfer,  and 
had  not  transferred,  is  irrelevant  and 
incompetent  evidence  on  the  part  of 
plaintiff.  Darden  v.  Lovelace,  52  Ala. 
289. 

§  148  (6)  Quality,  Fitness,  or  Con- 

dition  of  Goods  in  General. 

In  an  action  on  a  note  given  for  the 
price  of  guano,  the  defendant,  as  evi- 
dence tending  to  show  the  quality  of  the 
guano   sold,  may   adduce    the   testimony 


of  other  planters,  who  bought  from 
plaintiff's  agent  during  the  same  year,  as 
to  its  worthlessness;  and  plaintiff  may, 
in  like  manner,  prove  its  worth  and 
good  quality  by  the  testimony  of  other 
purchasers.  Wilcox  v.  Henderson,  64 
Ala.  535. 

Evidence  that  the  special  advertising 
of  defendants'  name  and  place  of  busi- 
ness, placed  upon  the  papers  of  the  pins 
sold,  rendered  them  unsalable  to  other 
merchants,  is  incompetent  Alfred 
Shrimpton  &  Son  v.  Brice,  102  Ala.  655, 
15  So.  452. 

§   148   (6)  Comparison  with   Other 

Articles  or  Goods. 

See  post,  "Value  of  Goods,"  {  275  (3). 

In  an  action  to  recover  for  failure  to 
purchase  certain  bales  of  cotton,  evi- 
dence that  the  cotton  tendered  in  com- 
pliance with  the  contract  corresponds  in 
quality  with  the  average  crops  of  the 
neighborhood  is  admissible.  Davis  v. 
Adams,  18  Ala.  264. 

§  148  (7)  Inspection,  Trial,  or  Test. 

In  an  action  to  recover  damages  for 
the  breach  of  an  agreement  to  deliver 
cotton  in  payment  of  the  price  of  a  fer- 
tilizer represented  to  be  "Sea  Fowl 
Guano,"  and  greatly  beneficial  to  crops, 
the  defendant,  resisting  recovery  on  the 
ground  that  the  article  purchased  was 
not  what  he  ordered  and  was  worthless, 
may  testify  as  to  the  manner  and  effect 
of  his  use  of  it  in  the  cultivation  of  the 
(rop.     Claghorn  v.  Lingo,  62  Ala.  230. 


§  148  (8)  Default  or  Delay  in 

ery. 

See  ante,  "In  General,"  §  148  (3). 

In  an  action  for  damages  for  breach 
of  contract  for  the  sale  of  eggs,  whether 
defendant's  local  office  notified  witness, 
who  was  its  agent,  that  defendant  could 
not  deliver  any  more  eggs  under  the 
contract,  under  instructions  of  another 
corporation,  until  witness  had  settled  his 
account,  and  with  reference  to  what 
amounts  witness  had  been  credited,  was 
irrelevant.  Armour  Packing  Co.  of 
Louisiana  v.  Vietch-Young  Produce  Co. 
(Ala.),  39  So.  680. 

§  148  (9)   *-—  Acceptance  or  Rejection 
of  Goods. 

On   the    issue    whether  a    buyer  of  a 
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dfied  number  of  pine  pilings  accepted 
tr  ioad  of  piles  delivered,  it  was  com- 
eot  to  show  the  circumstances  at- 
ding  the  unloading  of  the  car  load, 
(ther  with  the  fact  that  the  railroad 
ipany  required  that  the  piles  be  un- 
led.  Elliott  V,  Howison,  40  So.  1018, 
Ala.  568. 

^here  a  vendee  assigns  as  a  reason 
a  refusal  to  accept  flour  delivered 
IX  a  contract  of  sale  the  inferiority 
he  goods  delivered  to  the  sample  on 
:h  they  were  bought,  evidence  of  a 
ine  in  price  after  the  contract  of 
was  made,  which  continued  to  the 
for  delivery,  is  admissible  to  de- 
ine  the  real  cause  of  default.  Penn 
mith,  lOi  Ala.  445,   18   So.   38. 

B  (10)  Weight  and  Sufficiency. 

an  action  to  recover  for  goods  sold, 
idant  alleged  that  the  goods  were 
lased  under  contract,  whereby 
tiff  agreed  to  advertise  them  at  his 
expense  until  they  were  sold.  The 
ation  alleged  that  plaintiff  pro- 
the  publishing  of  an  advertise- 
in  a  local  newspaper,  and  contin- 
t  until  the  publisher  discontinued  it, 
se  defendant  represented  to  him 
plaintiff  was  a  fraud.  The  pub- 
of  a  newspaper  located  in  the 
where  defendant  lived  testified 
plainti£E  contracted  with  him  for 
)/2tinuous  publication  of  the  adver- 
nt  of  the  goods  sold  to  defend- 
0  vrhich  defendant's  name  was  to 
ached;  that  the  advertisement  ran 
paper  until  it  was  discontinued 
e  defendant  said  to  witness  that 
ieved  plaintiff  to  be  a  fraud;  and 
le  advertisement  was  continued  on 
Fs  learning  of  its  discontinuance 
ym^  witness  a  bill  which  had  ac- 
Lip  to  that  time.  Held,  that  such 
re  -w^as  sufficient  to  support  a  find- 
plaintiffs  favor  on  the  replication. 
V.  Johnson  Laboratories,  31  So. 
Z    Ala.   268. 


:ii) 


Quality    or    Fitness    of 


dins  that  plaintiff  had  complied 
5  SL%r^txatXLX.  to  put  machinery  in 
inoing  order  is  supported  by  evi- 
^a.t  plaintiffs  machinist,  who  put 
ad    no  difficulty  in  running  it,  and 


left  it  in  good  condition;  that  after- 
wards, on  its  becoming  out  of  repair, 
plaintiff  sent  another  machinist,  who 
worked  on  it,  after  which  it  was  used 
for  two  years  without  any  material  re- 
pairs; and  that  afterwards  plaintiff's 
proposition  to  take  the  machinery  back, 
release  defendants  from  its  payment, 
and  remove  it  without  expense,  was  re* 
jected.  Maas  v.  Montgomery  Iron 
Works,  88  Ala.  3^3,  6  So.  701. 

Evidence  held  insufficient  to  show  that 
the  quality  of  coal  delivered  was  not  in 
accordance  with  the  contract.  Home 
Ice  Factory  v.  Howells  Min.  Co.,  49*  So. 
117,   157  Ala.  603; 

§  148  (IS)  -^^  Measurement,  Test,  and 
Acceptance. 
Where,  in  an  action  for  the  price  of 
lumber  sold,  the  evidence  showed  a  com- 
pliance with  the  contract  of  sale  by  the 
seller,  a  shipment  of  the  identical  lum- 
ber bought  to  a  third  person  as  directed 
by  the  buyer,  a  payment  for  most  of  the 
lumber  by  the  buyer,  and  a  possession 
of  the  lumher  by  the  third  person,  there 
was  sufficient  testimony  to  authorize  a 
recovery  as  against  the  objection  that  it 
failed  to  show  an  acceptance  by  the 
buyer.  Mississippi  Lumber  Co.  v.  Ed- 
gar V.  S'mith  &  Co.,  44  So.  475,  152  Ala. 
537. 

§  148.  Questions  for  Jury. 
§  148  (1)  In  General. 

Where  a  seller  agreed  to  file  a  bond 
to  comply  with  its  contract  with  a  bank 
at  the  buyer's  place  of  business,  and  of- 
fered evidence  to  show  that  the  bond  was 
mailed  to  the  bank  on  a  certain  date,  which 
the  bank  claimed  never  to  have  received, 
whether  the  bond  was  received  by  the 
bank  was  for  the  jury.  Equitable  Mfg. 
Co.  V.  Howard,  41  So.  6«8,  14&  Ala.  664. 

Where  the  facts  are  undisputed,  the 
question  whether  a  buyer  demanded  de- 
livery within  a  reasonable  time  in  ac- 
cordance with  the  contract  is  one  of 
law.  Central  Lumber,  etc.,  Co.  v,  Mc- 
Clure  Lumber  Co.,  180  Ala.  606,  61  So. 
821. 

§   148   (S)   Acts  Constituting  Delivery. 

Whether  or  not  there  has  been  a  de- 
livery of  goods  sold  is  a  question  for 
the  jury.  Thomas  v.  Degraffenreid,  17 
Ala.  602. 
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The  fact  of  a  delivery  of  personal 
property  to  one  of  two  purchasers 
thereof  from  the  same  owner  is  a  ques- 
tion for  the  jury  on  conflicting  evidence, 
and  it  is  error  for  the  court  to  assume 
as  a  matter  of  law  that  the  property  was 
delivered  to  one  or  the  other  of  such 
purchasers.  Robinson  v.  Hirschfelder, 
59  Ala.  503. 

§  148  (8)  Estoppel  or  Waiver  as  to  De- 
fects or  Objections. 

See  ante,  "§>Ser  and  Acceptance/'  § 
43  (2). 

§  148  (4)  Acceptance  of  Goods. 

Whether  a  city,  receiving  a  fire  en- 
gine under  a  contract  providing  for  a 
trial,  and  its  return  if  found  unsatisfac- 
tory, returned  tt  within  a  reasonable 
time  on  finding  it  unsatisfactory,  was 
for  the  jury.  Rumsey  &  Co.  v.  City  of 
Bessemer,  35   So.  353,   138  Ala.  329. 

Whether  a  buyer  under  a  contract  for 
the  purchase  of  a  specified  number  of 
pine  pilings  accepted  the  pilings  deliv- 
ered held,  under  the  evidence,  for  the 
jury.  Elliott  r.  Howison,  40  So.  1018, 
146  Ala.  568. 

(D)   PAYMENT  OF  PRICE. 

§  150.  Obligation  to  Pay  in  General. 

There  was  no  sale  of  wagons  by  plain- 
tiff to  defendant,  passing  the  title  to  de- 
fendant, where  plaintiff  agreed  to  sell 
them  for  $80,  and  defendant  handed  hirn 
$1  to  bind  the  trade,  and  said  he  would 
be  up  on  a  certain  day  and  pay  the  bal- 
ance, there  being  no  proof  that  plain- 
tiff agreed  to  sell  for  anything  but  cash, 
and  the  presumption  being  that  he  did 
not,  so  that  defendant,  having  without 
plaintiff's  knowledge  taken  and  sold  the 
wagons,  is  liable  for  conversion.  Adair 
V.  Stovall,  42  So.  596,  148   Ala.  465. 

§  151.  Tender. 

Where  the  vendee  of  certkin  machin- 
ery agreed  that  he  would  return  it  in 
good  repair  at  a  certain  time,  upon  the 
vendor's  paying  a  certain  sum,  a  tender 
of  such  sum  at  the  stipulated  time,  coup- 
led with  the  condition  that  the  vendee 
might  have  the  money  when  he  had  put 
the  machinery  in  repair,  there  being  a 
dispute  as  to  whether  the  machinery 
had  been   damaged  and   to  what  extent. 


liver  iCfl 
per  l'^ 


was  not  sufficient  to  revest  the  ptoftrtf 
in  the  vendor.  Wilhite  v.  Ryao,  66  Kx 
106. 

§  168.  Interest  and  Expenses. 

On  a  contract  to  pay  for  goods  s-\: 
and  delivered,  interest  attaches  {r::a| 
the  delivery  of  the  goods,  unless  sort 
other  time  for  the  payment  is  fixed  ^y 
the  contract.  Waring  v.  Henry,  3i)  .V^ 
721;  Shields  v.  Henry,  31  Ala.  53;  Chttl 
V.  Waldrum,  25  Aia.  152. 

The  purchaser  of  cotton,  stored  iz  i\ 
warehouse  by  the  vendor,  which  he  sr- 
fers  to  remain  there  after  his  purchi*i 
is  personally  liable  for  the  storage  lu- 
cruing  since  his  ownership,  althongh  .is 
ownership  was  unknown  to  the  wl"^| 
houseman ;  but  he  is  /lot  so  liable  for  :'z* 
storage  accrued  prior  to  the  pnrcbaH 
without  a  special  agreement  to  tba:  ^'1 
feet.     Lehman  v.  Skelton,  46  Ala.  3U- 

§   168.  Abatement  or  Deductions. 

See  ante,  "Interest  and  Expenses,  j 
152. 

Where  plaintiff  agreed  to  del 
to  defendant  at  a  stated  price 
feet,  and  the  latter  agreed  to  pay  at  : 
end  of  each  month  for  the  logs  deliTe 
during  the  month,  "after  deducting  t 
all  advances''  and  commissions  thtzt> 
at  a  specified  rate,  the  defendants  i^'.!^ 
not  entitled  to  commissions  when  tze\ 
were  indebted  to  plaintiff  for  logs  le 
livered  under  the  contract.  Lee  : 
Byrne,  75  Ala.  132. 

§  154.  Mode  and  Sufficiency  ol  Pajnca 

See  post,  "In  General,"  §  155;  *Xo:« 
or  Other  Oblig^ations,  and  Piyzea 
Thereof,"  §  156. 

§  165.  ...L.  In  GeneraL 

See  post,  "Defenses,"  §  964. 

In  a  contract  for  the  purchase 
number  of  bales  of  cotton  when  mi 
for  market,  a  stipulation  that  the  7-4 
chaser  is  to  pay  for  a  certain  nccSi 
"twenty-five  cents  a  pound  in  gold  cc.n 
and  for  the  remainder  '*at  thirty>se*.  i 
cents  per  pound  in  greenbacks" — grv? 
backs  being  at  the  time  a  greatly  d<:' 
ciated  currency — ^is  a  privilege  inu-^: 
to  the  purchaser  who  performs  ci"! 
than  his  whole  duty  under  the  centra 
in  paying  dollar  for  dollar  in  cois  ? 
stead  of  greenbacks  for  that  portion 
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;  cotton  for  which  he  was  permitted 
pay  in  greenbacks.  Berry  v.  Nail,  54 
L  446. 

Ui  agreements  to  pay  in  specific  ar- 
es are  presumed  to  be  made  in  favor 
the  debtor,  and  he  may  always  pay 
money,  in  place  of  the  specific  ar- 
cs. Hamil  v.  Flowers,  184  Ala.  301, 
So.  994. 

he  plaintiff  sold  to  the  defendant  a 
e,  which  the  latter  was  to  pay  for 
the  Iftbor  of  his  two  sons  for  four 
tths  at  $16  per  month,  agreeing  that, 
ne  of  the  boys  (whose  health  was 
:ate)  lost  any  time  by  sickness,  it 
lid  be  made  up.  Thereupon  the  boys 
red  the  plaintiff's  service,  and  six 
even  days  afterwards  the  healthiest 
le  two  was  slightly  sick  at  night,  and 
next  morning  the  plaintiff  directed 
to  go  home,  saying  that  they  need 
return  at  the  price  above  mentioned, 
one  might  return  and  work  eight 
hs.  Neither  of  them  ever  labored 
for  the  plaintiff,  nor  did  he  recfuire 
to  do  so.  Held,  that-  the  defend- 
vsLs  not  in  default,  and  that  the 
iff  could  not  recover  the  price  of 
mare  in  an  action  of  assumpsit, 
worth  V.  Johnson,  8  Ala.  309. 

.  Notes  or  Other  Obligations, 

id  Payment  Thereof. 

post,  "Instructions,"  §  190  (3). 
ely  agreeing  to  take  the  goods  in 
^nt  of  an  indebtedness  past  due, 
ntcring:  a  credit  on  the  account 
e  price,  without  surrendering  any- 
valuable,  does  not  entitle  the  cred- 
>  prbtection  as  a  purchaser  for  a 
le  consideration;  secus,  if  he  takes 
in  absolute  payment  and  satisfac- 
nd  surrenders  the  evidence  or  se- 
s  of  his  debt.  ?pira  v.  Hornthall, 
o.,  77  Ala.  137,  cited  in  notes  in 
^.  A.  167,  35  L.  R.  A.,  N.  S.,  1175, 
Loeb     &   Bro.  v.   Peters    &    Bro., 

243;  Loeb  &  Bro.  v.  Flash  Bros., 

Effect  of  Defanlt  or  Delay. 

la-vr  does  not  favor  a  forfeiture 
:>n  tract  of  purchase  of  personal 
y,  by  which  a  party  to  the  con- 
>ses  the  benefit  of  all  payments 
made  thereon,  and  also  all  inter- 
the    property,  upon  his  failure  to 


pay  any  one  of  a  series  of  installments 
of  the  purchase  money;  and  to  author- 
ize or  sustain  such  a  claim  of  forfeiture, 
it  must  be  specially  provided  for  by  the 
contract.  Hill  v.  Townsend,  69  Ala.  ^6, 
cited  in  notes  in  3  L.  R.  A.,  N.  S.,  786; 
38  h.  R.  A.,  N.  S.,  9&2, 

§  158.    Ezcnses  for  Defanlt  or  Driay. 

See  post,  "Defenses,  §  249. 

Where,  in  a  contract  of  sale  of  per- 
sonal property,  the  title  to  the  property 
was  to  pass  to  the  purchaser  upon  his 
deposit  of  the  purchase  money  in  a  par- 
ticular bank,  by  a  certain  day,  the  re- 
fusal of  the  bank  to  receive  the  deposit 
was  no  excuse  for  nonperformance  of 
the  condition.  Thompson  v.  Ray,  46 
Ala.  224. 
§  159.  Waiver  of  Default  or  Delay. 

A  forfeiture  in  the  sale  of  personalty 
for  nonpayment  of  an  installment  of  the 
price  is  waived  where  the  seller,  after 
default,  makes  a  new  contract  with  the 
buyer  and  others,  and  receives  from  them 
all  the  past-due  installments.  Hill  v. 
Townsend,   69   Ala.   286. 

A  waiver  of  one  forfeiture  for  non- 
payment of  price  under  a  contract  of 
sale  of  personal  property  is  not  evidence 
of  a  waiver  of  subsequent  forfeitures. 
Hill  V.  Townsend,  69  Ala.  286. 

An  offer  by  the  purchaser  of  a  slave, 
pending  a  negotiation  therefor,  to  give 
security  to  his  note  for  the  purchase 
money,  is  waived  by  implication  if  the 
vendor  accepts  the  note  without  secu- 
rity.    Thomason  v.  Dill,  30  Ala.  444. 

V.  OPERATION  AND  EFFECT. 

See  ante,  "Construction  of  Contract," 
§§  44-72. 

(A)   TRANSFER  OF  TITLE   AS   BE- 
TWEEN  PARTIES. 

§  160.  Executory  Contracts  in  General. 

See  ante,  "Executory  or  Executed 
Contracts,"  §  49;  post,  "Acts  to  Be  Done 
before  Passage  of  Title  in  General,"  J 
163. 

In  General. — In  an  executory  agree- 
ment the  title  remains  in  the  seller  until 
the  contract  is  executed.  Loval  v. 
Wolfe,  179  Ala.  606,  60  So.  298. 

Where  Anjrtfaing  Remains  to  Be  Done. 
— If  anything  remains  to  be  done  at  the 
time   a   contract   is   made,   either  to   de- 
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termine  the  identity  of  the  thing  sold, 
the  quantity,  or  the  price,  the  contract, 
until  such  things  are  done,  is  executory, 
and  the  title  does  not  rest  in* the  pur- 
chaser. Hudson  V.  Weir,  29  Ala.  1^94, 
cited  in  notes  in  36  L.  R.  A.,  N.  S.,  12, 
16,  17. 

"A  contract  is  only  an  agreement  to 
sell,  and  does  not  become  a  sale,  if  any 
term  in  which  the  seller  must  co-operate, 
or  which  imposes  a  liability  or  duty  on 
him,  remains  to  be  performed;  such  as 
weighing,  measuring,  inspecting,  and,  we 
may  add,  transporting  the  goods  to  an- 
other place,  to  be  there  delivered  and 
received.  Title  does  not  pass  by  these 
executory  agreements.  Caraway  v,  Wal- 
lace, 2  Ala.  542;  Batre  v.  Simpson,  4 
Ala.  305;  Browning  v,  Stewart,  42  Ala. 
484;  Magee  v.  Billingsley,  3  Ala.  679." 
Robinson  v.  Hirschfelder,  59  Ala.  503, 
507. 

A  contract  which  confers  on  the  pro- 
posed buyer  a  right  to  inspect  and 
reweigh  the  cotton  within  a  specified 
time,  and,  on  paying  or  tendering  the 
price  within  a  specified  time,  to  demand 
a  transfer  of  the  ownership  and  posses- 
sion, and  also  confers  on  the  seller  a  cor- 
responding right  to  demand  such  inspec- 
tion, examination,  and  reweighing  within 
the  prescribed  time,  is  not  a  sale,  but 
an  executory  agreement  for  a  sale,  and 
does  not  pass  the  title  of  the  cotton  to 
the  purchaser.  Leigh  v.  Mobile  &  O.  R. 
Co.,  58  Ala.  165. 

A  contract  for  the  sale  of  chattels 
which  is  executory,  and  which  is  intended 
to  defraud  creditors,  does  not  pass  the 
title;  and-  an  action  brought  on  the  con- 
tract, by  the  vendee  against  the  vendor, 
for  the  chattels,  can  not  be  maintained. 
Rochelle   v.    Harrison,   8   Port.   351. 

Selection  of  Portion  Reserved. — A  bill 
of  sale  covering  the  whole  of  the  vend- 
or's stock  of  general  merchandise,  but 
reserving  goods  to  the  amount  exempted 
by  statute,  did  not  convey  title  to  any 
part  of  the  goods  until  the  vendor  should 
have  selected  the  portion  reserved  as 
exempt.  Block  Bros.  v.  Maas,  65  Ala. 
211,  cited  in  notes  in  26  L.  R.  A.,  N.  S., 
7,   41,  56,  68. 

Ungathered  Cotton. — A  contract  for 
the  sale  of  cotton,  the  greater  part  of 
which   is  ungathered,  to  be  delivered  to 


the  purchaser  at  a  specified  place  u 
soon  as  it  can  be  gathered  and  pDzti 
is  executory  in  its  character,  and  doe! 
not  vest  the  title  to  the  cotton  in  d« 
purchaser,  so  as  to  enable  him  to  inazs- 
tain  trover.  Screws  v.  Roach,  M  .\k 
675,  cited  in  notes  in  26  L.  R-  A,  X.  5, 
10,  12,  15,  17.  Magee  v.  Billingsler  3 
Ala.  679;  Batre  v.  Simpson,  4  Ala.  30£ 

Delivery  and  Acceptance.— An  exen- 
tory  contract  of  sale  becomes  execatd 
upon  delivery  and  acceptance  of  tk 
goods  in  accordance  with  the  contra:: 
with  intent  to  pass  title.  Loval  r.  Wo'i 
179  Ala.  505,  60  So.  296. 

§  161.  Specific  Articles  or  Goods. 

See  post,  "In  General/'  §  162;  ".^ca 
to  Be  Done  before  Passage  of  Title  is 
General,"  §  165;  "Delivery  and  .\c:cp*-| 
ance,"  §  164;  "Payment  of  Price,"  i  Ji 
"Sale  on  Trial  or  Approval."  §  167;  "Cc^- 
tract  for  Sale  or  Return,"  §  168;  "C:© 
signment  for  Sale/'  §  169. 

§  162.  — -  In  GeneraL 

Intention  of  Partiea. — ^The  cxeon: 
of  a  contract  of  sale  by  transfer  of  trj 
to  the  buyer  is  a  matter  of  intention  ^e 
tween  the  parties.  Cook  &  Laurk  Cc* 
tracting  Co.  v.  Bell,  177  Ala.  6ia,  »  5o 
273. 

The  question  of  transfer  of  title  il 
ways  involves  the  intention  on  the  ptf 
of  the  seller  to  relinquish  all  hrt& 
claims  or  control  as  owner,  and  oc 
part  of  the  buyer  to  assume  such 
trol  with  its  consequent  liabilities.  R' 
V.  Huntsville  Lumber  Co.,  8  Ala. 
487,  62  So.  537.  • 

Price  Not  Fixed.— Where  the  draa 
stances  show  that  the  parties  to  &  ca 
tract  for  the  sale  of  personal  proper 
intended  to  make  a  present,  abso^ 
and  complete  sale,  the  mere  faa 
they  have  left  the  price  on  .a  part  of  i 
property  to  be  fixed  in  the  future  is 
not  prevent  the  title  from  vesting  ir. 
purchaser.  Shealy  v.  Edwatrds,  T3 
175. 

Note  and  Bill  of  Sale.— Where  the  r 
chaser  of  a  slave  executes  and  del*^ 
to  the  vendor  his  note  for  the  purcai 
money,  and  receives  from  the  ven6"r 
bill  of  sale,  the  sale  is  complete,  and  t 
title  to  the  slave  vests  in  the  parcb^i 
Thomason  v.  Dill,  30  Ala.   444. 
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Part  Pasrment  and  Deposit  of  Receipts. 
Vhtther  part  payment  of  price  and 
)osit  of  receipts  for  the  goods  passed 
t  depended  on  the  intention,  and  not 
whether  the  part  payment  was  desig- 
ed  a  loan,  an  advance,  or  a  partial 
ment.  Loval  v.  Wolf,  179  Ala.  505, 
5o.  298. 

^nconditioxial  Delivery  under  Execu- 
r  Contract. — Actual  and  unconditional 
ircry  of  personal  property  under  an 
:utory  contract  of  sale  is  strong  evi- 
:e  of  intention  to  pass  title  to  the 
haser,  regardless  of  the  unexecuted 
litions  of '  such  contract.  Shealy  v. 
•ards,  73  Ala.  175. 

isrepresentation    as  to    Quantity. — A 

epresentation  by  a  purchaser  as  to 
quantity  of  goods  of  that  kind  pur- 
?d  by  him  does  not  prevent  title 
passing,  though,  if  intentionally 
;,  it  might  be  weighed  by  the  jury 
1  action  by  the  vendor  to  recover 
^oods.  Wollner  v.  Lehman,  Durr  & 
95   Ala.  274,   4  So.  643. 


. Acts  to  Be  Done  before  Pas- 

ige   of  Title  in  General. 

(1)   In  GeneraL 

ante,  "Executory  Contracts  in 
al,"  §  160;  post,  "Ascertainment  of 
y.  Quantity,  or  Price,"  §  lt>3  (2); 
iction,  Trial,  or  Test,"  §  163  (3). 

1  to.  Be  Performed. — If,  by  the  terms 
agreement  for  the  sale  of  pci son- 
ny material  act  connected  with  the 
t-matter  of  the  contract  remains 
done  before  delivery,  the  property 
ot  vest  in  the  buyer  until  the  per- 
icc     af  that  act.     Dardcn  v.    Love- 

2  Ala.  m. 

lything  remains  to  be  done  at  the 
contract  is  made,  either  to  deter- 
he  identity  of  the  thing  sold,  the 
y,  or  the  price,  the  contract,  until 
liners  arc  done,  is  executory,  and 
e  does  not  vest  in  the  purchaser. 
I  Tf.  Weir,  29  Ala.  294. 
»  it  may  be  true;  as  a  general 
tjon,  that,  if  any  thing  remains  to 
r  by  either  party  to  a  contract  for 
;  of  personal  property  before  de- 
c>  determine  the  price,  q^iancity  or 
of  the  thing  sold,  the  title  does 
t  in  the  purchaser,  and  the  con- 
Tcly   executory,   this   principle 


must  be  limited  to  those  cases  in  which 
the  evidence  does  not  show  an  intention 
to  make  the  sale  absolute  and  complete* 
without  any  regard  to  the  performance 
of  these  usual  prerequisites,  at  least  as  to 
price  and  measurement.  Shealy  v.  Ed- 
wards, 73  Ala.  175,  cited  in  notes  in  17 
L.  R.  A.  181,  26  L.  R.  A.,  N.  S.,  3,  8,  12, 
13,  15,  17,  22. 

Performance  of  Coadition8.-^Title  to 
property  sold  does  not  pass,  although  the 
property  is  delivered,  until  the  perform- 
ance of  conditions  upon  which  its  pass- 
ing depends,  unless  there  is  a  contrary 
intent.  Loval  v.  Wolf,  179  Ala.  505,  60 
So.  298. 

Sold  by  Sample^ — ^Where  goods  are 
sold  by  sample,  the  property  paisses  im- 
mediately to  the  buyer,  if  the  perform- 
ance of  no  act  is  stipulated  by  either 
party  as  a  condition  precedent.  Magee  v. 
Billingsley,  3  Ala.  679. 

§    163    (2)    Ascertainment     of     Quality, 
Quantity,  or  Price. 

See  ante,  "In  General,"  §  1  (1);  "Ex- 
ecutory Contracts  in  General,"  §  160; 
"In  General,"  §  163  (1);  post,  "Consent 
to  Delivery  and  Acceptance  or  Rejection 
of  Goods,"  §  IM  (5). 

In  General. — On  a  contract  for  the  sale 
of  chattels,  when  there  is  an  agreement 
that  they  shall  be  counted,  weighed, 
measured,  or  separated  from  a  larger 
bulk,  before  dominion  over  them  is  turned 
over  to  the  purchaser,  the  sale  is  not 
complete,  and  the  title  does  not  pass  un- 
til such  essentials  are  performed.  Ader- 
holt  r,  Em'bry,  78  Ala.  185;  Mobile  Sav. 
Bank  v.  Fry,  69  Ala.  348. 

Goods  are  not  transferred  to  the 
vendee  by  the  contract  of  a  sale,  if  any 
material  acts  remain  to  be  done  before 
delivery,  to  distinguish  them,  or  ascertain 
their  price;  or  where  a  sale  is  made  sub- 
ject to  the  condition  of  weighing,  count- 
ing or  measuring,  the  property  does  not 
vest  in  the  buyer  until  the  goods  are 
counted  or  measured.  Magee  v.  Billings- 
ley, 3  Ala.  679,  cited  in  notes  in  26  L.  R. 
A.,   N.   S.,   12,   13,   14,   15,   17,   55. 

When  a  contract  is  made  for  the  pur- 
chase of  good6,  and  nothing  is  said  about 
payment  ordinarily,  the  property  passes 
immediately  so  as  to  cast  upon  the  pur- 
chaser all  future  risk  if  nothing    further 
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remains  to  be  done  to  the  goods,  although 
he  can  not  take  them  away  without  pay- 
ment of  the  price;  but  ii  anything  re- 
mains to  be  done  on  the  part  of  the  seller 
as  between  him  and  the  buyer,  such  as 
measuring  or  counting  out  a  common 
parcel,  before  the  goods  are  to  be  de- 
livered, until  that  is  done  the  right  of 
property  does  not  vest  in  the  buyer. 
Rolfe  V.  Huntsville  Lumber  Co.,  8  Ala. 
App.   487,   82    So.    537. 

Quantity  or  Quality. — In  a  contract 
of  sale,  if  anything  remains  to  be  done 
by  either  party  to  the  transaction  before 
delivery — as,  for  example,  to  determine 
the  quantity  or  quality  of  the  thing  sold 
— the  title  does  not  vest  in  the  purchaser 
until  such  determination,  and  the  con- 
tract is  merely  executory.  McFadden  v. 
Henderson,  29  So.  640,  128  Ala.  221. 

Quantity  or  Identity. — So  long  as  there 
remains  a  further  act  to  be  performed  to 
determine  the  quantity  or  identity  of  the 
goods,  the  sale  is  incomplete,  and  the 
property  does  not  pass.  Mobile  Sav. 
Bank  v.  Fry,  69  Ala.  348. 

Price. — ^Where  the  contract  of  sale  is 
complete  and  executed,  where  the  seller, 
whether  by  actual  delivery,  or  other  like 
unequivocal  act,  intentionally  passes  the 
property  in  specific  goods  to  the  pur- 
chaser, without  fixing  the  price,  the  law 
leaves  the  price  to  be  adjusted  by  the 
agreement  of  the  parties,  or,  in  case  they 
fail  to  agree,  to  be  determined  by  the 
verdict  of  a  jury,  and  the  price  as  not 
fixed  by  the  parties  did  not  prevent  the 
title  from  passing  to  the  vendee.  Shealy 
V.   Edwards,  73   Ala.   175. 

§  163  (8)  Inspection,  Trial,  or  Test. 

Sec  ante,  "Executory  or  Executed  Con- 
tracts," §  49;  "Executory  Contracts  in 
General,"  §  160;  "In  General,"  §  163  (1); 
"Ascertainment  of  Quality,  Quantity,  or 
Price,"  §  163   (2). 

Where  goods  are  sold  and  delivered, 
the  terms  of  sale  being  specified,  and  the 
vendee  reserves  the  right  to  reject  or  re- 
turn, the  title  passes,  liable  to  be  di- 
vested by  the  exercise  of  this  option  to 
rescind,  expressed  within  a  reasonable 
time.  Allen,  etc.,  Co.  v.  Maury  &  Co.,  66 
Ala.   10. 

The  purchaser  of  several  hundred  bales 
of   cotton  at  a   stipulated   price   reserved 


in  the  contract  the  right  to  inspect  ui 
reweigh  it,  to  reject  such  bales  as  migb: 
be  found  to  be  packed  improperly,  ni 
to  retain  $5  of  the  price  per  bale  as  a 
security  on  account  of  bales  which  mig't 
be  rejected  under  such  condition.  Hell 
that  the  title  passed  upon  delivery  of  'Jx 
cotton,  surrender  of  the  warehouse  :^ 
ceipts,  and  payment  of  all  of  the  pnrch«<? 
price,  except  the  $5  per  bale.  Alice  r 
Maury,  66  Ala.  10,  cited  in  note  in  ^  L 
R.  A..  N.  S.,  5. 

A  contract  relating  to  the  sale  oi  cx- 
ton  conferred  on  the  proposed  boye:  i 
right  to  inspect  and  rewergh  it  icd 
paying  or  tendering  the  price  with-c  i 
certain  time,  to  demand  a  transic:  1 
possession  and  ownership,  and  gave  tif 
seller  the  right  to  demand  such  inf'^c 
tion,  etc.,  within  a  specified  time.  He'i 
that  a  written  order  by  the  seller  to  ti 
purchaser,  directing  the  warchousc^J^ 
with  whom  the  cotton  was  stored  to  d^ 
liver  it  to  a  railroad  company  for  my;ti 
tion  by  the  purchaser,  on  his  paving  t'i 
storage,  did  not  pass  the  title  to  hxi  a^ 
change  the  character  of  the  original  zn 
tract  between  the  parties,  but  srrt' 
made  the  railroad  company,  instead  : 
the  warehouseman,  the  bailee  o:  '\ 
seller,  as  between  him  and  the  parcb^3< 
after  the  order  was  complied  « * 
Leigh  V,  Mobile  &  O.  R.  Co.,  58  Ali  :i 

§  164.  —  Ddivery  and   Acceptance. 

See  ante,  "Executory  Contract*  i 
General."   §   160. 

§  164  (1)    Necessity  and  Effect  in  Gt 
eraL 

See  ante,  ''Executory  or  ExecJ 
Contracts,"  §  49;  "In  Generair  i  '- 
post,  "Consent  to  Delivery  and  Acrei 
ance  or  Rejection  of  Goods,  |  1^  ^ 
"Waiver,  Loss  or  Discharge/'  §  2« 

Delivery    Not    Essential Where  i 

purchase  money  is  paid  at  the  time  v  f  i 
sale  of  personal  property,  delivery.  .^ 
actual  or  constructive,  is  not  esser.tu 
pass  the  title.     Darnell  r.  Griffin,  4^  * 
520. 

Upon  an  executed  sale  the  title  :nn 
diately  passes  to  the  buyer  regardlr<% 
delivery.      Loval   v.    Wolf,    179   Ala 
60  So.  298. 

A  sale  of  ten  bales  of  cotton  aag^i 
which  at  the  time  of  the  sale,  is  :* 


§§  164  (1)-164  (3) 


Sales 


685 


possession  of  the  vendor,  becomes  com- 
plete, upon  the  full  payment  of  all  the 
price  by  the  purchaser,  though  the  same 
may  not  have  been  actually  delivered,  if 
the  parties  intended  it  as  a  sale ,  and 
treated  it  as  such.  MoCrae  v.  Young,  43 
Ala.  622. 

A  sale  of  specific  chattels  in  the  pos- 
session of  the  seller  is  complete,  and  the 
title  passes  to  the  purchaser,  when  the 
parties  agree  upon  the  terms  of  sale,  al- 
though the  actual  possession  may  not 
pass,  and  the  purchaser  may  not  be  en- 
titled to  it,  until  he  pays  the  price,  or 
performs  some  other  like  stipulation. 
Pilgreen  v.  State,  71  Ala.  368;  Falls  v. 
Gaither,  9  Port.  605. 

Delivery  Passes  Title. — ^A  deed  is  not 
necessary  in  a  conveyance  of  personal 
property;  and  a  delivery  passes  title,  as 
eflFectually  as  the  most  solemn  instru- 
ment.    Rochelle  v.  Harrison,  8  Port.  351. 

Delivery  as  Evidence  of  Intention.  — 
Delivery  of  the  goods  is  strong  evidence 
of  an  intention  to  pass  title  immediately 
when  the  good  faith  of  the  transaction  is 
hxyt  impugned,  especially  where  accom- 
panied by  declarations  showing  such  in- 
tention.    Sheal:^  V.  Edwards,  73  Ala.  175. 

Waiver  of  Delivery  at  Specified  Place. 
— Title  does  not  pass  by  an  agreement  to 
sell  so  long  as  anything  remains  to  be 
done,  such  as  transportation  to  and  deliv- 
ery at  a  particular  place;  but  the  buyer 
may  waive  delivery  at  the  place  specified 
and  accept  the  property  elsewhere,  and 
thereby  render  the  sale  complete.  Rob- 
inson r.   Hirschfelder,   59  Ala.  503. 

Destruction  of  Goods  after  Passage  of 
Title. — After  title  to  goods  has  passed  to 
the  buyer,  destruction  does  not  affect  the 
rights  of  the  seller  as  such,  unless  the 
contract  imposed  on  him  the  obligation 
to  deliver  the  goods  safely  as  a  condition 
precedent  to  the  buyer's  obligation  to  ac- 
cept or  pay  for  them.  Cook,  etc..  Con- 
tracting Co.  V.  Bell,  177  Ala.  618,  59  So. 
273. 

Lien  for  Purchase  Money. — After  an 
unconditional  sale  and  delivery  of  goods, 
there  is  no  lien  for  the  purchase  money. 
Blackshear  v.   Burke,  74  Ala.  239. 

§  194  (a)    Character,   Location,  and   Pos- 
session of  Property. 

Where  the  purchaser  of  a    slave,  hav- 


ing acquired  a  perfect  title  by  executed 
contract,  afterwards  agrees  that  the  slave 
may  remain  in  his  vendor's  possession, 
in  pledge,  until  he  gives  a  new  note,  with 
security,  for  the  purchase  money,  his 
failure  to  give  such  note  would  not  af- 
fect the  title  to  the  slave,  but  would 
merely  confer  on  the  vendor  the  right  to 
sell  the  slave  for  the  payment  of  his  de* 
mand;  and  the  death  of  the  slave  before 
the  execution  and  delivery  of  the  note 
would  be  the  loss  of  the  purchaser. 
Thomason  v.  Dill,  30  Ala.  444. 

§  164  (3)  Delivery  to  or  through  Carrier 
or  Other  Intermediary. 

See  ante,  "Delivery  to  or  Through 
Carrier    or    Other    Intermediary,"    §    129. 

Goods  Ordered  F.  O.  B.— Where  a 
buyer  orders  goods  from  the  seller  f.  o. 
b.  cars,  at  the  seller's  place  of  business, 
a  delivery  by  the  seller  to  a  carrier  for 
transportation  and  delivery  to  the  buyer 
is  a  constructive  delivery  to  the  buyer 
and  the  seller  is  not  liable  to  the  buyer 
for  damages  to  the  goods  during  trans% 
portation  or  after  their  arrival  at.  the 
point  of  destination.  National  Chemical 
Co .  V.  National,  etc.,  Chemical  Co.,  3 
Ala.'  App.  469,  57  So.  114;  Capehart  v. 
Furman  Farm,  etc.,  Co.,  103  Ala.  671,  16 
So.  627. 

Same— Rescission.  —  While  title  does 
not  pass  where  the  buyer  rescinds  be- 
fore delivery,  title  passes  where  the  goods 
are  shipped  f.  o.  b.,  though  the  cars  con- 
taining the  goods  are  lost,  the  buyer  hav- 
ing recanted  a  seasonable  rescission  by 
requesting  the  seller  to  trace  the  goods. 
St.  Louis  Hay  &  Grain  Co.  v,  American 
Cast  Iron  Pipe  Co.,  52  So,  904,  167  Ala. 
442,  cited  in  note  in  33  L.  R.  A.,  N.  S.,  54. 

Where,  by  a  bill  of  lading  in  the  ordi- 
nary form,  the  carrier  acknowledges  the 
receipt  of  goods  to  be  delivered  to  a 
third  person,  who  is  to  pay  the  freight, 
the  property  in  the  goods  passes  eo  in-' 
stante  to  the  consignee.  Jones  v.  Sims, 
6  Port.  138,  cited  in  note  in  22  L.  R,  A. 
439. 

Where  S.,  having  purchased  from  G.  a 
bale  of  cotton  which  was  subject  to  a 
landlord's  lien,  instructed  G.  to  ship  the 
cotton  to  the  J.  Co.,  the  delivery  of  the 
cotton  to  a  common  carrier  by  G.,  con- 
signed  pursuant   to   such   instruction,   di- 
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vested  the  title  to  the  cotton  out  of  G. 
Bank  of  Guntersville  v.  Jones  Cotton  Co.» 
46  So.  971,  156  Ala.  5^5. 

Option  to  Return  Goods.  —  Where 
goods  are  delivered  to  a  common  carrier 
under  a  contract  of  sale  giving  the  pur- 
chaser the  right  to  return  certain  of  them 
in  case  they  did  not  prove  satisfactory, 
and  the  goods  are  lost  in  transit,  the 
vendor  may  recover  their  price  from  the 
purchaser,  as  the  title  passed  on  deliv- 
ery to  the  carrier,  subject  to  the  exercise 
of  the  option  to  return.  Foley  v.  Fel- 
rath,  98  Ala.  176,  13  So.  485. 

Bill  of  Lading  in  Vendor's  Name.  — 
Where  the  vendor,  on  delivering  goods 
to  a  carrier  for  transportation,  takes  the 
bill .  of  lading  in  his  own  name,  title  to 
them  does  not  pass  without  its  assign- 
ment, though  that  carrier  was  specified 
by  the  vendee  when  he  ordered  the 
goods.  McCormick  v.  Joseph,  77  Ala. 
236,  cited  in  note  in  22  L.  R.  A.  422. 

Transfer  Company  as  Agent  for  Vend- 
^  or. — Where  a  sale  was  not  complete  until 
delivery  to  the  buyer,  the  title  remained 
in  the  seller,  while  the  goods  were  in  the 
hands  of  a  transfer  company  as  a  deliv- 
ery agent  for  the  seller.  Black  v.  State, 
55  So.  948,   1  Ala.  App.  168. 

§  164  (4)  Sjrmbolical  or  Constructive  De- 
livery. 

While  actual  delivery  is  of  the  greatest 
importance  in  determining  whether  there 
was  an  intent  to  pass  title  to  goods,  there 
may  be  a  constructive  delivery,  and  the 
intent  of  the  parties,  however  disclosed, 
is  conclusive  on  the  question  whether 
title  has  passed.  Shriner  v.  Meyer,  171 
Ala.  112,  55  So.  156;  Shealy  v,  Edwards, 
73  Ala.   175. 

Delivery  of  Bill  of  Sale.--The  delivery 
of  a  bill  of  sale  to  the  vendee  has,  of  it- 
self, the  legal  effect  of  transferring  the 
title  from  the  vendor  to  the  vendee,  and 
the  law  will  not  permit  him  to  say  that 
there  was  a  parol  agreement,  by  which 
the  bill  of  sale  delivered  to  the  purchaser 
was  not  to  be  effectual  unless  the  pur- 
chaser should  give  him  a  note  for  the 
purchase  money  with  a  certain  surety. 
Morgan  v.   Smith,  29  Ala.  283. 

Transfer  of  Bill  of  Lading.— If  the 
seller  takes  the  bill  of  lading  in  his  own 
name,   and  afterwards   transfers   and   de- 


livers it  to  the  purchaser,  the  title  to  the 
goods  thereby  passes  to  and  vests  in  the 
purchaser.  MoCormick  v,  Joseph,  77  Ala. 
236;  Allen,  etc.,  Co.  v.  Maury  &  Co.,  66 
Ala.  10. 

Mailing  Bill  of  Lading— Loss  of  F^>er. 
— Deposit  in  the  mail  by  the  vendor  of 
goods,  directed  to  his  vendee,  of  the  bill 
of  lading  of  them,  taken  in  his  own  name, 
and  indorsed  to  the  vendee,  transfers  the 
title  in  them  to  the  latter  at  that  instant, 
notwithstanding  a  subsequent  loss  of  the 
paper.  McCormick  v.  Joseph^  77  A4a.  236; 
Hatchett  v.  Molton.  76  Ala.  410. 

§  164  (5)  Consent  to  Delivery  and  Accept- 
ance or  Rejection  of  Goods. 

Fanning  on  Shares*— Assumption  of 
Ownership— Lien  for  Advances  Made. — 

Defendant,  under  a  contract  to  farm  M.'s 
land  on  shares,  and  that  the  latter  should 
have  a  lien  on  defendant's  interest  in  the 
crops  for  advances  made,  agreed,  on  set- 
tling, that  M.  should  take  his  share  of  the 
corn,  about  30  bushels,  which  had  been 
put  into  a  crib  by  itself,  at  50  cents  per 
bushel,  in  part  payment  of  defendant's 
debt-  of  $28  for  advances.  The  corn  was 
not  measured,  but  M.  nailed  up  the  crib, 
which  was  on  his  land,  anci  left  the  place. 
Held,  that  this  agreement,  followed  by 
M.'s  assumption  of  ownership,  was  suffi- 
cient to  merge  the  lien,  and  vest  the  title 
to  the  corn  in  him.  Smith  v.  State,  84 
Ala.  438,  4  So.  683. 

CenMnt  Stacked  in  Warehouse  and 
Marked  with  Vendee's  Name— Accept- 
ance by  Letter. — Where  part  of  the 
cement  on  hand  at  the  seller's  warehouse 
was  contracted  for,  and  the  seller  stacked 
it  in  bins  marked  with  the  buyer's  name 
and  sent  the  buyer  a  bill  therefor  with  a 
sketch  showing  where  it  was  stored,  the 
buyer's  letter,  acknowledging  receipt  of 
the  bill  and  sketch  and  promising  to  re- 
mit payment,  amounted  to  an  acceptance 
of  the  seller's  act  as  constructive  delivery. 
Cook,  etc..  Contracting  Co.  v.  Bell,  177 
Ala.  618,  59  So.  273. 

Contract  to  Deliver  Logs  on  Bank  of 
Creek— Acceptance  of  Part— Marked  by 
Vendor's  Agent — Defendants  contracted 
to  deliver  logs  on  the  bank  of  a  creek  at 
a  certain  price  per  thousand  log  measure, 
to  be  scaled  and  settled  for  whenever  they 
had  as  mudh  as  50,000  feet  unsealed  on  the 
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ik.  during  1906,  and  agreed  to  deliver 
much  as  150,000  feet.     They  breached 

contract  by  failure  to  deliver  the 
ount  stipulated,  and  plaintiffs  agent  in 
:ember,  1906,  and  again  in  January, 
7.  scaled  logs  on  the  bank  aggregating 

than  50,000  feet  and  put  the  plaintiffs 
k  on  them,  saying  nothing  about  sale 
purchase.  Held,  in  an  action  for  al- 
d  wrongful  conversion,  that  the  title 
iuch  logs  never  vested  in  the  plaintiff 
fc  V.  Huntsville  Lumber  Co.,  8  Ala. 
.  487,  62  So.  537. 

U  of  Lading — Refusal  of  Consignee 
kccept  Goods.^ — ^As  a  general  principle, 
'J  of  lading  vests  in  the  consignee  the 
I  title  in  the  goods  shipped;  but  the 
thus  transferred  may  be  revested  in 
awner,  and  where  the  consignee  has 
accepted  the  consignment,  and  dis- 
IS  all  interest  in  the  goods  shipped, 
curt  will  intend  that  the  title  was  so 
ted.     Ezell  V,  English,  6  P8rt.  311. 

^.  Payment  of  Price. 

(1)  Necessity  and  Effect  in  General. 
post,  "Effect  of  Partial  Payment," 

(4). 

I'^here  there  is  a  sale  of  goods,  to  be 
for  in  cash  on  delivery,  pay- 
and  delivery  are  concurrent 
In  such  case,  payment  is  a  con- 
precedent  to  passing  title  to  the 
t.  If  delivery  is  made  without  de- 
nfiT  payment,  or  under  circupfi- 
s  showing  no  expectation  of  im- 
^e  payment,  the  condition  is  waived, 
e  title  passes;  but,  if  the  goods  are 
to  the  possession  of  the  buyer,  on 
[derstanding  or  agreement  that  he 
ay  for  them  immediately,  and  he 
r  refuses  to  do  so,  the  seller  may 
-  the  goods.'  Shines  v,  Steiner,  76 
8;  Harmon  v.  Goctter,  87  Ala.  325, 
J3;  Benjamin  on  Sales  (6th  Ed.) 
20,  and  note  4,  p.  208."  Drake  v. 
136  Ala.  261,  33  So.  873,  874. 
-e  g-oods  are  sold  for  cash  on  de- 
payment  and  delivery  are  concur- 
ts;  and  the  title  does  not  pass  on 
"  without  payment,  unless  it  is  ac- 
ied  with  circumstances  showing  a 
thereof,  and  the  seller  may  recover 
ds  so  delivered.  Shines  v.  Steiner, 
458. 
reed    to  sell   certain   slaves  to   B.  I 


on  payment  of  a  certain  sum.  Both  par* 
ties  having  died,  B.'s  administrator,  having 
possession  of  the  slaves,  tendered  the  said 
sum  to  A.'8  executor,  which  was  refused, 
A.'s  executor  brought  detinue  for  the 
slaves  against  B.'s  administrator,  but  a 
verdict  was  given  in  favor  of  the  latter 
on  the  ground  of  the  tender.  A/s  executor 
then  brought  assumpsit  against  B.'s  ad- 
ministrator for  the  sum  tendered.  Held, 
that  the  tender  of  the  agreed  price  oper- 
ated to  pass  the  title  to  the  slaves  to  the 
administrator  of  B.,  and  therefore  vested 
the  title  to  the  money  tendered  in  the 
executor  of  A.,  so  that  thereafter  B.'s  ad- 
ministrator in  his  individual  capacity 
held  the  money  as  bailee,  and  A.'s  execu- 
tor was  entitled  to  recover.  McLeod  v, 
Powe,  12  Ala.  9. 

§  165  (H)  Payment  by  Note  or  Accept- 
ance. 

Where  the  seller  of  goods  draws  on  the 
consignee  for  the  purchase  money,  and 
tl^e  draft  with  bill  of  lading  *  attached  is 
accepted  and  paid  by  the  consignee,  the 
title  to  the  goods  described  in  the  bill  of 
lading  vests  in  the  consignee.  Veitch  tf. 
V.  B.  Atkins  Grocery  &  Commission  Co., 
5  Ala.  App.  444,  59  So.  746;  Loeb  &  Bro. 
V.  Peters  &  Bro.,  63  Ala.  243;  American 
Nat.  Bank  v.  Henderson,  123  Ala.  611^, 
26  So.  498. 

§  166  (8)  Bill  of  Lading,  Shipping  Re- 
ceipt, and  Order  for  CoUectioa  of 
Price. 

Where  a  manufacturer,  on  receipt  of  an 
order,  selects  a  particular  article,  and  af- 
terwards delivers  it  to  a  railroad,  as  di- 
rected, taking  the  bill  of  1adi,ng  in  his  own 
name,  attaching  to  it  a  draft  for  the  price, 
and  indorsing  it  to  the  freight  agent  at 
the  place  of  destination,  with  instructions 
to  deliver  to  bearer,  these  facts  show  an 
intention  to  retain  title  until  payment,  and 
a  loss  by  accidental  fire  at  the  railroad 
depot  falls  on  the  seller.'  Jones  v.  Brewer, 
79  Ala.  545,  cited  in  note  in  2iSi  L.  R.  A. 
421. 

§  165  (4)  Effect  of  Partial  Payment 

Where  plaintiff  sold  defendant  certain 
goods  for  cash  on  delivery,  and  defendant 
paid  plaintiff  a  certain  sum  to  bind  the 
trade,  payment  of-  the  price  was  a  condi- 
tion  to   the   passing   of    the    title,    and, 
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where  defendant  refused  to  pay  except 
by  delivering  an  account  owed  by  plaintiff 
to  a  mercantile  firm,  which  she  refused 
to  accept,  she  was  entitled  to  recover  the 
goods.  Drake  v.  Scott,  33  So.  873,  136 
Ala.  261. 

§  165  (5)  Waiver  by  Seller. 

See  post,  "Waiver  of  Right,"  §  247. 

Where  goods  were  sold  under  an  agree- 
ment that  one-half  of  the  price  was  to  be 
paid  on  delivery  and  the  balance  at  fout 
months,  the  vendors,  by  accepting  the 
first  installment  two  months  after  de- 
livery, waived  their  right  to  reclaim  the 
goods,  and  the  title  thereto  thereupon 
vested  in  the  vendee.  Crawford  v.  Sprag- 
gins,  109  Ala.  ^53,  19  So.  372,  cited  in 
notes  in  11  L.  R.  A.,  N.  S.,  951,  13  L.  R. 
A.,  N.  S.,  700. 

Plaintiffs  shipped  goods  to  a  purchaser, 
on  an  agreement  for  payment  of  part 
cash,  and  sent  with  each  shipment  a  bill 
of  the  amount  due  therefor,  and  stating 
the  terms  of  sale.  They  made  no  further 
demand  for  payment  at  the  time  of  de- 
livery, and  nothing  was  said  as  to  the 
passing  of  title  or  the  goods  not  being 
used  until  the  price  was  paid,  though 
plaintiffs  knew  that  the  purchasers  ex- 
pected to  use  them  immediately  for  trade 
purposes.  Later  the  purchasers  asked  for 
more  time  to  make  the  cash  payment, 
and  promised  security,  which  plaintiffs, 
after  waiting  16  days,  agreed  to  accept 
A  few  days  later  the  purchasers  of  the 
goods  made  a  general  assignment  to  de- 
fendant. Held,  that  the  *  condition  as  to 
cash  payment  had  been  waived,  and  the 
title  had  passed  to  the  purchaser.  Neal 
V.  Boggan,  07  Ala.  611,  11  So.  809,  cited 
in  note  in  11  L.  R.  A.,  N.  S.,  951. 

§  166. Sale  on  Credit. 

See  ante,  "In  General,"  §  162;  "Waiver 
by  Seller,"  §  165  (5). 

The  title  of  a  vendee  is  not  affected  by 
an  agreement  in  the  contract  that  the  oxen 
should  stand  good  for  themselves  until 
paid  for,  since  such  agreement  is  void  un- 
der Code,  §  1731,  as  an  attempt  to  create 
a  verbal  mortgage  to  secure  a  debt  on 
personalty.  Barnhill  v.  Howard,  104  Ala. 
412,  16  So.   1. 

§  167. Sale  on  Trial  or  Approval. 

Where  goods  are  sold  and  delivered, 
but   the  buyer  reserves   the  right  to  re- 


ject or  return,  the  title  passing  to  him 
is  divested  by  the  exercise  of  his  option 
within  a  reasonable  time.  McTeer 
Clothing  Co.  v.  Farrow  Mercantile  Co.* 
9  Ala.  App.  104,  62  So.  378;  Allen,  etc., 
Co.  V,  Maury  &  Co.,  66  Ala.  10,  17. 

§  168.  —  Contract  for  Sale  or  Return. 

Plaintiffs  sold  and  delivered  certain 
goods  to  R.  in  September,  18&5,  with  the 
agreement  that  they  were  to  be  paid  for 
January  1,  1886,  if  sold  by  that  time; 
and,  if  not  sold,  the  plaintiffs  were  to 
take  off  his  hands  so  much  as  remained 
unsold.  December  9,  1865,  R.  notified 
the  plaintiffs  that  he  had  sold  a  part  of 
the  goods,  for  which  he  was  ready  to 
pay,  and  that  the  balance  was  "subject 
to  their  order."  To  this  the  plaintiffs 
did  not  give  assent,  but  referred  the  mat- 
ter to  their  agent,  and,*  before  he  as- 
sented to  it,  a  sale  to  L.  was  made  of 
the  goo4^,  all  of  which  occurred  before 
the  first  day  of  January,  1886.  Held,  that 
the  plaintiff  not  having  assented  to  this 
new  proposition  prior  to  this  sale,  it  did 
not  operate  to  change  the  original  agree- 
ment; that  the  contract  with  R.  was  a 
sale,  with  an  option  to  return,  and  vested 
in  them  the  right  of  property  in  the 
goods.  Robinson  v.  Fairbanks,  81  Ala. 
132,  1  So.  552. 

§  16&  -— —  Consignment  for  Sale. 

Where  goods  are  shipped  to  a  buyer, 
evidence  that  they  were  sold  "on  com- 
mission  only"  does  not  show  that  the 
seller  retained  title.  Smith  v.  Barker, 
102  Ala.  679,  15  So.  340. 


§  170.  Goods  or  Articles  Not 

See  post,  "Part  of  Specific  Stock  or 
Mass,"  §  171;  "Appropriation  by  Seller,' 
§  172;  "Appropriation  by  Buyer,"  §  173. 

§   171.  Part  of     Specific    Stock   or 

Mass. 

•See  post,  "Appropriation  by  Seller,"  § 
172. 

Separation  from  Bulk. — If  property, 
the  subject  of  a  sale,  is  part  of  a  species 
which  is  capable  of  separation,  until  it 
is  separated  from  the  bulk,  the  titk  re- 
mains with  the  seller,  and,  if  lost,  as  a 
general  rule  he  must  bear  the  loss;  but, 
when  separated,  the  title  passes,  unless 
there  is  some  stipulation  which  prevents, 
and,  if  lost,  though  the  possession  is  with 
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the  seller,  the  loss  falls  on  the  buyer, 
unless  the  loss  is  occasioned  by  some 
illegal  act  or  omission  oi  the  seller. 
Browning  v.  Hamilton,  42  Ala.  484,  cited 
in  notes  in  26  L.  R.  A.,  N.  S.,  15,  32,  55; 
Screws  v.  Roach,  22  Ala.  675. 

Upon  a  contract  for  the  sale  of  a  part 
of  a  known  and  definite  mass  in  the  pos* 
session  of  the  seller,  the  whole  being 
of  the  same  kind,  quality,  and  value,  the 
agreement  becomes  an  executed  sale, 
and  the  title  passes  to  the  buyer  as  soon 
as  his  part  is  separated  from  the  mass 
and  identified.  Cook  &  Laurie  Contract- 
ing Co.  V,  Bell,  177  Ala.  618,  59  So.  273; 
Magee  v,  Billkigley,  3  Ala.  679,  695; 
Screws  v.  Roach,  22  Ala.  -675;  Browning 
V,  Stewart,  42  Ala.  484,  496;  Darden  v. 
Lovelace,  52  Ala.  289;  Block  Bros.  v. 
Maas,  65  Ala.  211,  213;  Mobile  Sav.  Bank 
V.  Fry,  69  Ala.  348;  Frank  v.  Myers,  97 
Al^.  437,  11  So.  832;  Fry  v.  Mobile  Sav. 
Bank,  75  Ala.  473;  Warten  v.  Strane,  82 
Ala.  311,  8  So.  231;  Gresham  v,  Bryan, 
103  Ala.  629,  15  So.  849;  McFadden  v. 
Henderson,   128  Ala.  221,   29  So.  640. 

Title  does  not  pass  on  the  sale  of  100 
bushels  of  corn,  part  of  a  larger  mass 
from  which  it  is  afterwards  to  be  sep* 
arated  by  the  seller.  Warten  v,  Strane, 
82  Ala.  311,  8  So.  2dl,  cited  in  notes'  in 
17  L.  R.  A.  181;  26  L.  R.  A.,  N.  S.,  15, 
17,  55,  58.  Mobile  Sav.  Bank  r.  Fry,  69 
Ala.  348;  S.  C,  75  Ala.  473;  Shealy  v. 
Edwards,  73  Ala.  175,  180. 

Identity  Ascertained. — ^The  full  legal 
title  to  personality  does  not  pass  by  a 
contract,  where  the  identity  of  the  prop- 
erty contracted  to  be  sold  is  not  ascer- 
tained by  the  contract,  nor  capable  of 
identification  by  parol  evidence.  Brown- 
ing V.  Stewart,-  42  Ala.  484;  Screws  v. 
Roach,  22  Ala.  675. 

Stock  of  Merchandis^^election  of 
Put  Exempt  by  Statute.^A  bill  of  sale 
covering  the  whole  of  the  vendor's  stock 
of  merchandise,  but  reserving  goods  to 
the  amount  exempt  by  statute,  did  not 
convey  title  to  any  part  of  the  goods, 
until  the  vendor  should  have  selected  the 
portion  reserved  as  exempt.  Block  Bros. 
V.  Maas,  65  Ala.  211. 

§  ITS.  — —  Appropriation  by  Seller. 

Upon  a  contract  for  the  sale  of  a  part 
of   a   known    and   definite    mass,    in    the 


possession  of  the  seller,  the  whole  be* 
ing  of  the  same  kind,  quality  and  value, 
the  mere  act  of  the  seller  in  separating 
the  part  contracted  for  is  not  sufficient 
to  pass  title,  in  the  absence  of  an  agree- 
ment that  he  is  to  make  the  selection; 
but  in  such  case  the  buyer  must  be  in- 
formed of  the  separation  and  must  as- 
sent thereto.  Cook,  etc..  Contracting  Co. 
V.  Bell,  177  Ala.  618,  5^  So.  273. 

§  ITS.  —  Appropriation  by  Buyer. 

Where  part  of  certain  corn  in  a  crib 
is  sold,  and  has  not  been  separated  or 
measured,  the  legal  title  thereto  does  not 
pass,  an<l  the  purchaser  has  no  right  to 
break  open  the  crib  and  take  a  quantity 
equal  to  the  amount  sold.  Gresham  v. 
Bryan,  103  Ala.  629,  15  So.  949,  cited  in 
notes  in  26  L.  R.  A.,  N.  S.,  56,  58. 

§  174.  Bill  of  Sale  or  Other  Instmment 
of  Conveyance. 

See  ante,  "Construction  as  to  Parties," 
§  53;  "In  General,"  §  162. 

Not  Essential. — In  this  state,  a  bill  of 
sale  or  other  writing  is  not  essential  to 
pass  a  title  to  slaves  or  other  personal 
chattels.     Sanders  v,  Stokes,  30  Ala.  432. 

Title  Transferred  by  Delirery  of  BQl 
of  Sale. — Delivery  of  a  bill  of  sale 
transfers  title  to  the  property  covered 
thereby.  Shriner  r.  Meyer,  171  Ala.  112, 
55  So.  156. 

Title  to  Slave. — Where  a  slave  was 
purchased  by  a  mother  for  her  daughter, 
who  was  then  an  infant,  and  the  greater 
part  of  the  purchase  money,  was  fur- 
nished for  that  purpose  by  the  child's 
grandfather,  and  the  vendor's  agent 
wrote  out  a  bill  of  sale  to  the  mother, 
who  objected  to  it  because  it  conveyed 
the  title  to  her  instead  of  her  daughter, 
hut  received  it,  and  the  agent  promised 
that  his  principal  should  execute  an- 
other bill  of  sale  according  to  her  wishes, 
it  was  held  that  the  title  to  the  slave 
vested  in  the  mother.  Haden  v.  Tucker, 
38  Ala.  399,  reconciling  Rowan  v.  Hut- 
chisson,  27  Ala.  928,  334. 

Legal  Title  to  Slaves. — A  bill  of  sale 
in  the  words,  "Received  of  A.,  trustee 
of  B.  and  C,  children  of  A.,  the  sum  of 
Sl,350,  in  full  for  two  negro  slaves" 
(naming  and  describing  them),  "which 
I  warrant  and  defend  against  the  claims 
of  all  persons  whatsoever,  and  also  war* 


11  Ala  Dig— 44 


690 


Sai^s 


174-176 


rant  the  said  negroes  to  be  sound  and 
healthy,  and  free  from  all  incumbrance/' 
invests  the  father  with  the  legal  title  to 
the  slaves.    Beard  v,  Childress,  4  Ala.  411. 

Right  of  Property  in  Slaves. — Where, 
in  articles  of  agreement  between  A.  and 
B.,  A.  agreed  "to  bargain,  sell,  and  con- 
vey to  B.''  certain  slaves,  in  considera- 
tion that  B.  "hereby  delivers  by  order  to 
A.  all  his  right  to  the  sum  of  $2,000, 
being  part  of  an  amount  recovered  of 
the  United  States,"  and  conditioned  that, 
"if  B.  shall  obtain  said  sum,  the  above 
bill  of  sale  shall  be  absolute,"  etc.  Held, 
that  the  right  of  property  in  the  slaves 
did  not,  by  the  ag^reement,  pass  to  B., 
but  remained  in  A.  Love  v.  Crook,  27 
Ala.  624. 

Stock  of  Merchandise — Part  Exempt 
by  Statute  Reserved. — A  bill  of  sale  cov- 
ering the  whole  of  the  vendor's  s^ock  of 
general  merchandise,  but  reserving  goods 
to  the  amount  exempt  by  statute,  did 
not  convey  title  to  any  part  of  the  goods 
until  the  vendor  should  have  selected 
the  portion  reserved  as  exempt.  Block 
Bros.  V.   Maas,  &5  Ala.  211. 

Bill  of  Sale  Executed  and  Delivered  to 
Third  Person  as  Security  for  Purchase 
Money  Advanced — Effect  of  Mere  Re- 
payment.— Where  a  bill  of  sale  of  a  slave 
is  by  the  direction  of  the  purchaser  exe- 
cuted by  the  vendor  to  a  third  person, 
and  delivered  to  him  as  a  security  for  the 
repayment  of  the  purchase  money  ad- 
vanced by  him,  the  subsequent  repayment 
of  the  money  by  the  purchaser  can  not 
at  law  divest  the  title  out  of  such  gran- 
tee.    Jones  V.  Trawick,  31  Ala.  253. 

§  175.  Reconveyance  by  Buyer  to  Seller. 

Where  the  buyer  of  property  surren- 
dered to  the  seller  all  his  right,  title,  and 
interest  therein,  the  sale  was  thereby 
rescinded,  and  the  seller  became  the  ab- 
solute and  unconditional  owner  of  the 
property,  divested  of  all  claims  of  the 
buyer,  and  of  all  the  incidents  attach- 
ing to  the  original  conditions  of  sale. 
Milner  &  Kettig  Co.  v.  De  Loach  Mill 
Mfg.  Co.,  36  So.  765,  13d  Ala.  645. 

Where  a  note  is  given  in  payment  for 
a  machine  tp  which  title  is  to  remain  in 
the  seller  until  the  note  is  paid,  and  is 
left  with  a  third  person,  who  is  to  receive 
chattels   in    payment,   and    surrender    the 


note  to  the  maker,  and  after  this  sc:- 
render  is  made  the  chattels  arc  clusci 
under  execution  by  the  makers  crc- 
ors,  the  redelivery  of  the  note  by  him  *J3 
the  third  person,  agreeing  that  it  shofzii 
be  considered  that  no  payment  had  bees 
made,  vests  the  title  to  the  mach^^e 
again  in  the  seller,  though  the  boL'sr 
of  the  note  had  no  other  authority  tbn 
to  receive  payment  thereof,  and  surren- 
der it.  Boiling  V,  Kirby,  90  Ala.  2U  : 
So.  914. 

After  a  verbal  sale  of  chattels  has  ber: 
consummated  by  delivery,  neither  a  sa;  i:- 
quent  change  in  the  mode  of  pajair*. 
nor  the  subsequent  acceptance  of  a  bT. 
of  sale  operates  as  a  divestiture  of  'Jrt 
title,  or  a  rescission  of  the  conric. 
Sanders  v.  Stokes,  30  Ala.  432. 

Where  the  vendee  of  certain  machs- 
ery  agreed  that  he  would  return  ::  .' 
good  repair  at  a  certain  time,  upon  tie 
vendor's  paying  a  certain  sum,  a  teck: 
of  such  sum  at  the  stipulated  n:^ 
coupled  with  the  condition  that  the  ^n 
dee  might  have  the  money  when  he  : 
put  the  machinery  in  repair,  there  br. 
a  dispute  as  to  whether  the  machke: 
had  been  damaged  and  to  what  cxitz 
was  not  sufficient  to  revest  the  prop^ 
in  tlie  vendor.  Wilhite  v.  Ryan,  66  O 
106. 

A    written    agreement,      iwhcrcby    *- 
owner  of  goods  agreed  to  hold  the  s«rr 
as   consignee   of  the    firm    to    whotr.  ^ 
was    indebted    for   part    payment    of  :h 
price  thereof,  and  to  pay   over  the  y 
ceeds  thereof  as  they  were  sold,  did  tu 
vest  title   thereto  in  said    firm,  where 
did  not  appear  that  the  debt  was  there 
extinguished,    nor    that    there     was    & 
payment   or   agreement    bjr    said   ti-rr 
pay  for  said  goods,  nor  that  any  ir\ 
tory  was  taken  thereof,  and  it  was  sb: 
that   the   valuation  placed    on   the   g: 
by  the  debtor  was  in  excess  of  the  a^:: 
value   thereof,   and  that   the    creditor 
cepted  the  instrument  as  security  tor 
payment     of    the      debt.       Crawfori 
Spraggins,  109  Ala.  353,  19   So.  372. 
tinguishing  Thornton   v.   Cook,    9T 
630,  12  So.  403. 

§  176.  Evidence  and  Qucstioiis  for  Ji 

Presumptions.-— The  rule  that  title  . 
not  pass  if  something  remains  to  be   : 
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to  ascertain  the  price  is  merely  one  of 
presumption  which  will  yield  to  evidence 
showing  intent  to  transfer  the  property 
immediately.  Loval  v.  Wolf,  17»  Ala. 
505,  60  So.  298. 

Prima  Facie  ^hewing. — Parties  agreed 
that  a  certain  part  of  the  cement  on  hand 
at  the  seller's  warehouse  should  be  sep- 
arated from  the  rest  and  stacked  in  the 
seller's  bins  at  an  agreed  price,  but 
without  specific  agreement  as  to  the  time 
of  delivery;  and  the  vendor  separated 
the  cement,  placed  it  in  bins  marked 
with  the  buyer's  name,  and  sent  in  a  bill 
therefor.  Held,  that  there  was  a  prima 
facie  showing  that  title  had  passed  to 
the  buyer.  Cook,  etc.,  Contracting  Co. 
V.  Bell,  177  Ala.  618,  50  So.  273. 

Sufficiency  of  Eridence. — Where  by  a 
contract,  in  the  ordinary  form  of  a  bill 
of  lading,  by  which  one  man  agrees  to 
have  received  of  another,  some  article  of 
merchandise  to  be  delivered  to  a  third, 
who  is  to  pay  the  freight,  the  bill  of  lad- 
ing is  not  so  conclusive,  upon  the*  ques- 
tion of  the  ownership  of  the  consignee, 
as  to  prohibit  the  introduction,  in  some 
cases,  of  proof  to  that  point.  Jones  v, 
Sims,  6  Port.  138. 

Questions  for  Jury. — Where  a  seller 
of  cotton  before  it  was  weighed  and  de- 
livered received  an  advance  or  partial 
payment  and  deposited  receipts  for  the 
cotton  with  the  buyer's  bank,  and  there 
was  evidence  that  this  constructive  de- 
livery by  deposit  of  the  receipts  was 
merely  to  protect  the  buyer  and  the  bank 
and  not  to  pass  title,  and  other  evidence 
that  the  delivery  was  unqualified  and  for 
the  purpose  of  passing  title,  whether  or 
not  title  passed,  was  a  question  for  the 
jury.  Loval  v.  Wolf,  179  Ala.  505,  60  So. 
208. 

Where  the  evidence  is  conflicting 
whether  property  to  be  transported  by 
a  carrier  was  to  be  delivered  to  the  vend- 
ors of  the  vendee,  the  fact  that  the  bill 
of  lading  was  deposited  in  the  post  of- 
fice attached  to  a  draft  on  the  vendee 
for  the  purchase  money  does  not,  in  the 
absence  of  evidence  that  the  bill  was 
properly  indorsed,  raise  a  conclusive  pre- 
sumption that  the  title  has  passed  to  the 
vendee^  but  the  question  of  ownership 
is  for  the  jury.  Alabama  G.  S.  R.  Co.  v. 
Mount   Vernon    Co.,   84   Ala.    173,   4    So. 


356,  cited  in  notes  in  22  L.  R.  A.  415,  422;. 
429. 

(B)  RIGHTS  AND  LIABILITIES  OF 
SELLER  AS  TO  THIRD  PER- 
SONS. 

§  177.  Title  and  Rights  in  GeneraL 

§  177  (1)  Existence  and  Validity  of  Con- 
tract  of  Sale. 

See  post,  "Nature,  Form  and  Right  of 
Action,"  §  180   (1). 

Where  purchasers  on  credit  are  at 
the  time  insolvent,  and  intend  to  secure 
certain  creditors  by  a  sale  of  a  large 
part  of  their  goods,  which  they  after- 
wards do,  concealing  the  facts  from  their 
vendors,  the  latter  may  rescind  and  re- 
cover the  goods  from  an  attaching  cred- 
itor of  the  purchasers.  Wollner  v,  Leh- 
man, Durr  &  Co.,  85  Ala,  274,  4  So.  643. 

An  agent  for  the  sale  of  sewing  ma- 
chines, having  possession  of  a  horse  be- 
longing to  his  principals,  which  was  used 
in  the  business,  was  informed,  by  them, 
by  letter,  that  he  would  be  charged  with 
the  horse  on  their  books,  unless  he  re- 
turned and  rendered  an  account  of  his 
sales;  after  which,  without  returning  or 
rendering  an  account,  he  sold  the  horse 
to  another  person,  to  whom  he  showed 
the  letter.  Held,  that  while  the  princi- 
pals might,  perhaps  at  their  election,  sue 
the  agent  in  trover  for  the  conversion  of 
the  horse,  or  in  assumpsit  for  its  value, 
the  agent  could  not  treat  the  letter  as  a 
proposition  to  sell  him  the  horse,  and 
the  purchaser  from  him,  4iaving  knowl- 
edge of  the  letter,  acquired  no  title 
against  the  principals,  Calhoun  v.  Thomp- 
son, 56  Ala.  166. 

Where  one  claiming  under  a  buyer 
guilty  of  conduct  justifying  the  seller  in 
rescinding  the  sale  and  recovering  the 
goods  held  the  goods  under  a  secret 
trust  for  the  buyer,  the  seller  was  enti- 
tled to  recover  against  him  on  proving 
facts  necessary  to  enable  him  to  recover 
against  the  buyer.  Pelham  v,  Chatta- 
hoochee Grocery  Co.,  41  So.  12,  146  Ala. 
216. 

§  177  (%)  Delivery  and  Acceptance  of 
Goods  and  Transfer  of  Title  from 
Seller. 

Where  an  insolvent  purchaser  obtains 
goods  by  misrepresentatiq/i,  or  by  fraud- 
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uletit  concealment,  if  the  goods  have 
passed  into  the  hands  of  a  sub-purchaser 
for  a  valuable  consideration,  without  no- 
tice of  the  fraud,  his  right  is  superior  to 
that  of  the  original  vendor,  and  the  latter 
cart  not  recover  the  goods  from  him; 
the  principle  applying  as  between  them, 
that  where  one  of  two  innocent  persons 
must  suflFer  by  the  wrongful  act  of  a 
third  person,  the  loss  must  fall  on  him 
who  put  it  in  the  power  of  that  person 
to  perpetrate  the  wrong;  and  a  remote 
sub-purchaser  is  equally  entitled  to  pro- 
tection against  the  claim  of  the  vendor, 
when  either  he  or  any  one  of  the  inter- 
mediate purchasers  acquired  the  goods 
for  a  valuable  consideration  without  no- 
tice. Spira  V.  Hornthall,  etc.,  Co.,  77  Ala. 
137. 

Under  Rev.  Code,  §  1164,  providing 
that  "no  cotton  sold  by  commission  mer- 
chants to  brokers  or  buyers  shall  be 
considered  delivered,  and  the  ownership 
given  up,  until  the  same  is  fully  paid 
for,"  the  title  will  not  pass  by  any  other 
act  than  payment  of  the  purchase  money, 
as  between  the  purchaser  and  his  attach- 
ing creditor.  Lehman  v.  Warren,  63 
Ala.  535. 

Where  goods  are  sold  upon  the  ex- 
press agreement  that  they  are  to  be 
paid  for  on  receipt  of  the  invoice,  the 
title  does  not  pass  until  such  payment; 
and,  where  the  vendee  fails  to  comply 
with  tlje  condition,  the  vendor  may  re- 
cover the  goods  from  a  third  person,  to 
whom  the  vendee  has  sold  them  in  pay- 
ment of  a  pre-existing  debt.  Harmon  v. 
Goetter,  87  Ala.  3a5,  -6  So.  ^3,  cited  in 
notes  in  13  L.  R.  A.,  N.  S.,  699,  704;  Jones 
V.  Pullen,  G6  Ala.  306;  Fairbanks,  etc., 
Co.  V.  Eureka  Co.,  67  Ala.  109. 

§   177   (8)    Knowledge,  Acqidescence,   or 
Estoppel  of  Seller. 

See  ante,  "Estoppel  or  Waiver,"  §  82; 
post.   "Waiver  of   Right,"  §  247. 

A  seller  requesting  a  payment  from 
the  buyer  does  not  thereby  waive  his 
right  to  recover  the  goods  in  the  hands 
of  a  third  person  on  the  ground  of  the 
buyer's  fraud.  Pelham  v.  Chattahoochee 
Grocery  Co.,  41  So.  12,  146  Ala.  216. 

§  178.  Purchasers  from  Buyer. 

See   post,    "Duty    to    Make   Investiga- 


tion, and  Facts  Putting  Purchaser  on 
Inquiry,"  §   187  (3). 

One  buying  chattels  from  one  who 
had  bought  them  from  a  former  owner 
without  paying  the  price  acquires  title 
as  against  the  original  owner.  Kern  v. 
Cox,  52  So.  401,  167  Ala.  63^. 

Where  a  buyer  committed  no  fraud  in 
his  purchase,  the  fact  that  a  purchase  by 
a  third  person  from  him  was  ruade  with 
intent  to  defraud  the  creditors  of  the 
buyer  did  not  authorize  the  seller  to  re- 
scind the  sale  and  recover  the  goods. 
Pelham  v.  Chattahoochee  Grocery  Co., 
41  So.  12,  146  Ala.  216. 

It  is  immaterial  whether  defendant 
participated  in  the  fraud  which  induced 
the  sale  by  plaintiffs  to  a  third  person 
of  property,  which  the  latter  transferred 
to  defendant,  if  defendant  had  notice  of 
the  fraud  or  of  plaintiffs  claim  at  the 
time  of  his  purchase.  Traywick  v.  Kee- 
ble,  93  Ala.  498,  8  So.  573. 

Actual  bad  faith  by  a  buyer  for  value 
from  one  who  fraudulently  purchased 
^he  goods  on  credit  is  not  necessary  to 
entitle  the  original  seller  to  rescind  and 
recover  them;  notice  to  the  buyer  of 
facts  which  should  have  put  her  on  in- 
quiry being  sufficient.  Maxwell  v. 
Brown  Shoe  Co.,  114  Ala.  304,  21  So. 
1009. 

§  179,  Conversion  of  or  Injuries  to  Prop- 
erty. 

Where  a  chattel  has  been  taken  from 
the  possession  of  the  purchaser  by  a 
third  person  under  a  bona  fide  claim  of 
title,  and  the  contract  of  sale  has  after- 
wards been  rescinded  by  agreement  be- 
tween the  purchaser  and  his  vendor,  the 
vendor  may  maintain  an  action  against 
such  third  person  for  damages  for  the 
conversion.  Williamson  v.  Sammons, 
34  Ala.  691. 

§  180.  Actions  between  Seller  and  Third 
Persons. 

§    180   (1)   Nature,  Form,  and   Right  of 
Action. 

Where  a  purchaser,  honestly  intend- 
ing to  pay  for  the  goods,  represents 
that  his  assets  far  exceed  his  liabilities, 
believing  the  same  to  be  true,  when  he 
is  in  fact  insolvent,  there  is  no  such 
fraud  as  will  entitle  the  seller  to  disaf- 
firm the  sale  and  maintain  an  action  for 
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conversion  against  the  purchaser's  as- 
signee in  insolvency.  Johnson  v.  Bent, 
93  Ala.  160,  9  So.  581. 

Where  a  chattel  has  been  taken  from 
the  possession  of  the  purchaser  by  a 
third  person  under  a  bona  fide  claim  of 
title,  and  the  contract  of  sale  has  after- 
wards been  rescinded  by  agreement  be- 
tween the  purchaser  and  his  vendor,  the 
vendor  may  maintain  an  action  against 
such  third  person  for  damages  for  the 
conversion.  Williamson  v,  Sammons, 
34  Ala.  691. 

§  180  (%)  Evidence. 

See  ante,  "Existence  and  Validity  of 
Contract  of  Sale,"  §  177  (1). 

In  an  action  by  a  seller  to  recover 
goods  sold,  to  be  paid  for  on  delivery, 
and  conveyed  by  the  buyer  to  defend- 
ant, without  payment  of  the  price,  it  is 
not  error  to  admit  parol  evidence  as  to 
the  sending  and  receipt  of  the  invoice, 
for  the  purpose  of  showing  that  the 
vendor  had  performed  his  part  of  the 
contract.  Harmon  v,  Goetter,  87  Ala. 
325,  6  So.  93. 

On  a  trial  of  a  right  of  property  be- 
tween a  seller  of  goods  on  credit  and 
the  buyer's  attachment  creditors,  a  state- 
ment by  the  buyer  of  his  financial  con- 
dition is  inadmissible  without  proof  as 
to  when  it  was  made.  McKenzie  v. 
Rothschild,  24  So.   716,   119   Ala.   419. 

The  purchase  by  defendant  from  the 
vendee  not  being  attacked  for  fraud,  ev- 
idence that  after  his  purchase  he  had  of- 
fered the  goods  for  sale  to  other  mer- 
chants in  the  vicinity  is  irrelevant.  Har- 
mon V.  Goetter,  87  Ala.  325,  6  So.  93. 

§  180  (8)  Instructions. 

In  trover  for  goods  fraudulently  pur- 
chased by  a  third  person  from  plaintiffs, 
and  sold  to  defendant,  where  there  is 
evidence  that  defendant  knew  of  the 
fraud  practiced  by  his  seller  on  plain- 
tiffs, and  of  the  latter's  claim,  and  that 
he  knew  facts  sufficient  to  put  him  on 
inquiry,  charges  which  tended  to  induce 
a  verdict  for  him,  notwithstanding  these 
facts,  are  properly  refused.  Traywickv. 
Keeble,  93  Ala.  498,  8  So.  573. 

In  trover  by  the  seller  against  sub- 
purchasers from  an  alleged  fraudulent 
purchaser,  there  was  evidence  that,  be- 
fore  plaintiff   learned   of   the    insolvency 


and  fraud  of  its  vendee,  it  sent  an  agent 
with  instructions  to  collect  the  price; 
and,  on  learning  of  such  vendee's  fraud 
and  insolvency,  it  withdrew  all  author- 
ity from  the  agent  and  rescinded  the 
sale.  Held,  that  an  instruction  that  if 
plaintiff  or  its  agent  had  notice  that  such 
vendee  was  insolvent,  and  had  sold  the 
chattels  to  defendants,  and,  after  such 
knowledge,  had  endeavored  to  collect 
the  price  from  such  vendee,  this  was  an 
affirmance  of  the  sale,  and  the  verdict 
must  be  for  defendant,  was  erroneous, 
as  the  fact  of  agency  was  improperly 
assumed  as  proved,  and  as  there  could 
be  no  ratification  without  a  knowledge 
of  the  fraud;  knowledge  of  mere  insol- 
vency being  insufficient.  Hoyt  Bros. 
Mifg.  Co.  V.  Turner,  84  Ala.  523,  4  So. 
658. 

In  an  action  of  detinue  for  certain 
goods,  brought  by  an  original  vendor 
against  an  alleged  fraudulent  subpur- 
chaser from  his  original  vendee,  an  in- 
struction was  given  that,  if  the  jury 
found  that  the  original  vendee,  on  a  cer- 
tain date,  turned  over  all  his  goods  to 
the  subpurchaser  in  payment  of  a  pre-ex- 
isting debt,  the  jury  might  look  to  that 
fact  in  judging  of  the  intent  with 
which  the  original  vendee  bought  the 
goods  in  controversy.  Held  erroneous 
and  misleading,  as  being  susceptible  of 
being  construed  to  mean  that  such  a 
preference  is  in  itself  a  badge  of  fraud. 
New  York  &  Havana  Cigar  Co.  v.  Bern- 
heim,  81  Ala.  138,  1  So.  470,  cited  in  note 
in  36  L.  R.  A.  163. 

(C)  RIGHTS  AND  LIABILITIES  OF 
BUYER  AS  TO  THIRD  PER- 
SONS 

§  181.  Title  and  Rights  in  GeneraL 

See  post,  "Delivery  and  Acceptance  of 
Goods  and  Transfer  of  Title,"  &  181  (2). 

§  181  (1)  Requisites  and  Validity  of  Con- 
tract of  Sale. 

See  post,  "Payment  of  Value,"  §  190; 
"Equities  and  Defenses  against  Bona 
Fide  Purchasers,"  §   194. 

A  person  who  did  not  in  fact  purchase 
personalty,  but  took  a  bill  of  sale  thereof 
as  a  sham,  acquired  no  title  as  against 
a  subsequent  buyer  from  the  seller. 
Chandler  Bros,  v,  Higgins  (Ala^,  39  So. 
576. 
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A.  executed  a  deed  of  trust  of  slaves 
to  B.  as  security.  B.  resisted  all  endeav- 
ors by  A.  to  effect  a  settlement,  and  un- 
dertook to  force  a  sale  of  the  slaves. 
A,  obtained  an  injunction  restraining  the 
sale,  but  B.  prevented  his  obtaining  se- 
curity as  required  by  the  order  by  his 
false  representations  as  to  A.*s  responsi- 
bility, and  on  the  sale  of  the  slaves  de- 
manded specie  in  payment,  by  which  they 
sold  fdr  a  much  less  price.  On  a  bill 
by  A.  for  relief,  the  sale  was  set  aside 
as  having  been  effected  by  fraud,  and  the 
slaves  decreed  to  be  returned  to  A.  on 
payment  by  him  of  the  balance  due  on 
the  debt  secured  by  the  deed  of  trust. 
Driver  v.  Fortner,  5  Port.  9. 

Where  one  claims  title  to  personal 
property  under  the  second  section  of  the 
statute,  on  the  ground  of  his  vendor's 
possession  by  way  of  loan  not  reduced 
to  writing  and  recorded,  he  must  show 
that  his  vendor,  or  those  through  whom 
he  claims,  have  had  possession  for  three 
years.  He  can  not  add  his  own  posses- 
sion to  that  of  his  vendor,  in  order  to 
claim  the  benefit  of  the  act.  He  must 
acquire  title  at  the  date  of  his  purchase, 
or  the  act  giv^  him  none.  Brainard  v. 
McDevitt,   21   Ala.   119.       ^  « 

§    181    (2)    Delivery   and  Acceptance   of 
Goods  and  Transfer  of  Title. 

Sec  ante,  "Necessity  of  Delivery  of 
Goods,"  §  1  (2);  post,  "Acts  to  Be  Done 
before  Completion  of  Transfer  in  Gen- 
eral,"  §   181    (4). 

Though  one  cut  wood  and  put  it  on 
the  railroad,  under  a  contract  with  a  cor- 
poration, the  contract  having  been  such 
that  the  wood  did  not  become  the  prop- 
erty of  the  corporation  until  delivered  at 
another  place,  a  sale  by  him  to  another 
before  shipment  passed  title  to  the  pur- 
chaser. Smiley  v.  Hooper,  41  So.  660, 
147  Ala.  646. 

§    181  (3)  Retention    of    Possession 

by  Seller  and  Change  of  Possession. 

See  post,  "Goods  or  Articles  Not  As- 
certained or  Separated  from  Other 
Goods,"  §  181   (7). 

Money  was  deposited  with  B.  to  be 
invested  in  personalty  by  him  for  the 
use  of  his  daughter,  and  in  furtherance 
of  the  object  and  with  the  consent  of  the 
depositor    B.   made   a   formal   delivery   of 


property  of  his  own  to  his  daughter,  and 
held  such  property  until  he  died  The 
wife  of  B.  retaining  possession  of  the 
property,  an  action  was  brought  for  hs 
recovery.  Held,  that  it  was  not  error  t. 
instruct  that,  if  the  jury  believe  that  »J:r 
depositor  paid  to  B.  a  valuable  coD5:i- 
eration  for  the  property  for  the  nsc  5 
such  daughter,  the  purchase  vested  ±t 
right  of  possession  in  her,  and  the  rigk: 
of  property  followed  the  purchase.  Hard- 
wick  V,  Robinson,  1  Stew.  &  P.  99. 

§  181   (4)  Acts  to  Be   Done  bdore 

Completion  of  Transfer  in  GcncnL 

See  ante,  "Delivery  and  Acceptance  c: 
Goods  and  Transfer  of  Title,"  §  181  ■: 

Claimant,  being  surety  for  defeua-: 
on  certain  notes,  paid  them  in  considcn- 
tion  of  a  sale  to  him  of  defendant's  st<>:i 
of  goods,  the  goods  to  be  thereafter  i:- 
praised,  and  any  excess  or  deficienc}'  ^ 
amount  made  good  to  the  proper  firr 
The  goods  were  delivered  to  clai^ia't 
but  before  completion  of  the  appra:*-.- 
ment  plaintiff  levied  an  attach-rt 
against  defendant  thereon.  Held,  '-i-* 
title  had  passed  to  claimant.  Fns:-: 
Cheneworth  Hardware  Co.  r.  Gray,  i-H 
Ala.  236,   15   So.  911. 

A  stock  of  goods,  old  and  new,  «ii 
sold  and  delivered;  the  new  being  $■:>! 
at  invoice  prices,  the  old  at  prices  tc  i 
agreed  on  at  a  fixed  time  in  the  nxtc*s. 
and  the  purchaser  giving  his  notes  :■:' 
the  estimated  price  of  the  whole,  to  *^ 
increased  or  diminished  according  to  :b^ 
fmal  agreement  as  to  the  old  goods  lt\ 
fore  any  agreement  as  to  the  price  ?3 
the  old  goods,  a  creditor  of  the  st 
attached  the  stock.  Held,  that  title 
passed  and  the  creditor  had  no  i.e^ 
Shealy  v.  Edwards,  73  Ala.  175. 

§  181  (5)  Property  in  P 

Third  Person. 

Cotton  was  purchased  for  plaintiff  vrd 
his  funds  by  plaintiff's  ag^ent,  and  detr 
ered  by  the  agent  to  a  warehonse.  Wirt 
house  receipts  were  issued  to  the  actr: 
which  were  delivered  by  him  to  p^*""^ 
without  indorsement.  Held,  that  the  m 
to  the  cotton  vested  in  plaintiff  at  *'i 
time  of  purchase  by  his  agent,  which  vi; 
not  divested  so  as  to  deprive  plaicti^  : 
the  right  to  sue  for  its  neglxg^ent  destrc* 
tion  by  the  agent's  act  in   storing  i:  *si 
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taking  receipts  in  his  own  name.  Ala- 
bama  Great  Southern  R.  Co.  v.  Clark,  34 
So.  917,   136  Ala.  450. 

§   181    (6)   Delivery  to  or  through 

Carrier  or  Other  Intermediary. 

See  ante,  "Delivery  to  or  through  Car- 
rier or  Other  Intermediary,"  §  129. 

Where  property  sold  is  delivered  to  a 
warehouseman  indicated  by  the  buyer, 
the  right  of  property  will  vest  in  the 
buyer,  although  the  warehouseman  may 
have  a  lien  on  the  goods  for  his  charges. 
Bradford  v.  Marbury,  12  Ala.  520. 

§  181  (7) Goods  or  Articles  Not  As- 
certained or  Separated  from  Other 
Goods. 

See  ante,  "Certainty  as  to  Subject  Mat- 
ter," §  1  (4);  "Selection  and  Appropria- 
tion," §  125;  "Goods  or  Articles  Not  As- 
certained,"  §   170. 

A  contract  for  the  sale  of  a  designated 
number  of  bundles  of  cotton  ties,  never 
delivered,  separated,  or  set  apart,  passes 
no  title  against  a  subsequent  purchaser 
in  possession.  Fry  v.  Mobile  Savings 
Bank,  75  Ala.  473,  cited  in  notes  in  17 
L.  R.  A.  181,  26  L.  R.  A.,  «N'.  S.,  36,  55; 
Mobile  Sav.  Bank  v.  Fry,  69  Ala.  348. 

§  181  (B)  — <—  Articles  or  Goods  to  Be 
Produced  or  Manufactured. 
When  a  contract  for  the  sale  of  an 
article  to  be  manufactured  by  the  vendor 
is  within  the  statute  of  frauds,  the  title  to 
it  vests  in  the  vendee  on  its  delivery  to 
him,  but  not  before;  and  an  execution 
against  the  vendor  in  the  hands  of  the 
sheriff,  after  the  manufacture  of  the  ar- 
ticle and  before  its  delivery  to  the 
vendee,  would  create  a  lien  on  it  supe- 
rior to  the  latter's  title.  Sawyer  v.  Ware, 
36  Ala.  676. 

§  182.  Liens  and  Charges  on  Property 
before  Sale. 

See  post,  "Equities  and  Defenses 
against  Bona   Fide   Purchasers,"  §   194. 

Where  one  purchases  while  a  person 
other  than  the  vendor  is  in  possession, 
under  a  claim  of  title  or  as  an  incum- 
brancer, this  is  sufficient  to  put  the 
vendee  upon  inquiry,  and  in  legal  effect 
will  be  equivalent  to  notice  of  an  incum- 
brance.    Smith  V.  Zurcher,  9  Ala.  208. 

After  the  institution  of  a  claim  to 
slaves  levied  on,  a  transfer  by  the  claim- 


ant of  his  title  to  a  third  person  is  valid, 
and  passes  his  right  of  property,  clogged, 
however,  by  all  the  consequences  of  the 
levy  and  claim;  and  the  title  is  not  turned 
into  a  mere  right  of  action.  Jackson 
V.  Gewin,  9  Ala.  114. 

§  183.  Subsequent  Purchaser  from  Seller. 

Where  an  owner  of  cattle  .sold  them 
to  a  buyer  who  paid  the  price,  a  subse- 
quent sale  by  the  owner  to  a  third  per- 
son did  not  pass  title  to  the  third  -per- 
son. Sanford  v.  Wiley,  52  So.  339,  166 
Ala.  136. 

§  184.  Conversion  of  or  Other  Injuries  to 
Property. 

Where  a  debtor  delivered  to  his  cred- 
itor an  animal  on  which  there  was  a 
mortgage  and  obtained  a  credit  therefor, 
the  act  of  the  creditor  in  subsequently 
procuring  an  assignment  of  the  mortgage 
by  paying  the  mortgagee  the  amount  of 
his  debt  operated  to  toll  the  credit  to 
the  extent  of  the  amount  due  on  the 
mortgage,  and,  where  the  debtor  insisted 
on  the  creditor  taking  up  the  mortgage, 
one  who  converted  the  property  could 
not  complain  of  the  seller's  breach  of  war- 
ranty of  title.  Gray  v,  Haynes  &  Bro., 
51  So.  416,   164  Ala.  294. 

§  185.  Actions  between  Buyer  and  Third 
Person. 

§  185  (1)  Evidence. 

Where  one  claims  title  to  personal 
property  under  the  second  section  .of  the 
statute  of  frauds  (Clay's  Digest,  255),  on 
the  ground  of  the  vendor's  possession  by 
way  of  loan  not  reduced  to  writing  and 
recorded,  he  must  show  that  his  vendor, 
or  those  through  whom  his  vendor 
claims,  have  had  possession  of  the  prop- 
erty for  three  years.  Brainard  v,  Mc- 
Devitt,  21  Ala.  119. 

§  185  (8)  Trial. 

The  claimant  of  a  mule  levied  upon 
under  execution  testified  that  he  told  his 
son  to  take  it  in  payment  of  a  debt;  that 
he  replied  he  would  do  so;  that  the 
mule  was  not  delivered  at  the  time,  nor 
taken  off  the  farm,  where  his  son  was 
employed;  and  that  nothing  more  was 
said  about  it  until  after  a  levy  on  the 
mule  as  the  property  of  a  third  party, 
when  he  'delivered  the  mule  to  his  son, 
and  charged  him  with  it.     Others  testi- 


696 


Saus 


§§  185  (2)-l86  (3) 


fied  that  claimant  said  before  the  levy 
that  the  mule  was  not  his,  but  his  son's* 
but  this  claimant  denied.  Held,  that  it 
was  improper  to  instruct  the  jury  that 
claimant's  offer  and  the  son's  acceptance 
of  the  mule  divested  claimant  of  property 
therein,  since  there  was  evidence  from 
which  the  jury  might  have  found  that 
there  had-  been  no  delivery.  Weedon  v, 
Clark,  04  Ala.  505,  10  So.  307. 

In  a  contest  between  the  landlord  who 
claimed  manufactured  lumber  to  satisfy 
his  landlord's  lien,  and  one  who,  under  a 
contract  with  tenant  for  purchase  of  the 
lumber,  made  advances,  the  question 
whether  title  passed  to  the  purchaser 
was,  under  the  evidence,  for  the  jury. 
McGowin  Lumber,  etc.,  Co.  v,  McDonald 
Lumber   Co..   186  Ala.  580.  64  So.  787. 

•(D)    BONA  FIDE  PURCHASERS. 

{  1S6.  Nature  and  Grounds  of  Protection 
in  General. 

§  186  (1)  Title  and  Possession  of  Seller 
in  General. 

See  post,  "Purchasers  from  Buyer  in 
General,"  §  361   (2). 

The  general  rule  is,  that  the  sale  of  a 
chattel  by  a  person,  who,  though  he  has 
possession,  has  no  right  of  property,  and 
no  authority  to  sell,  confers  no  title  as 
against  the  true  owner,  although  the  pur- 
chaser pays  a  valuable  consideration,  and 
without  notice  of  the  title  of  the  true 
owner.  Leigh  Bros.  v.  Mobile,  etc.,  R. 
Co.,  5S  Ala.  166. 

Although  possession  is  one  of  the  most 
general  indicia  of  ownership,  mere  pos- 
session of  a  chattel,  without  title,  will  not 
enable  one  to  transfer  a  better  title  than 
he  had  himself;  and  one  purchasing  from 
a  party  in  possession,  who  had  no  au- 
thority to  sell,  can  acquire  no  right  to 
the  property  as  against  the  owner.  Moore 
&  Co.  V.  Robinson,  62  Ala.  537;  Bott  v, 
McCoy,  20  Ala.  578. 

Where  one  purchased  cotton  seed  hulls 
from  one  who  had  no  title  thereto,  he 
could  acquire  no  better  title  than  the 
seller,  though  he  purchased  without  no- 
tice of  the  real  owner's  title  and  for  a 
valuable  consideration.  Bennett  &  Co. 
V,  Brooke,  41  So.  149, 146  Ala.  490;  Black- 
man  V.  Lehman,  etc.,  Co.,  63  Ala.  547; 
Milner,  etc.,  Co.  v.  De  Loach,  ietc,  Mfg. 
Co.,  139  Ala.  645,  36  So.  765. 


Possession  by  VcndM'  of  Slave 
Contract  of  Hiring. — An  absolute  sale  cf 
a  slave,  by  one  who  has  possession  an^cr 
a  contract  of  hiring,  does  not  transfer  :o 
his  vendee  the  right  to  the  uncxpire: 
term,  but  is  a  violation  of  the  contract  o: 
hiring,  and  gives  the  owner  the  inurc- 
diate  right  to  take  peaceable  possessi-r 
if  he  can.     Hair  v.  Little,  28  Ala.  236. 

Action   of  Trover — ^Defense. — It  is.  *- 

general,  no  defense  to  an  action  of  xx'^ 
ver  that  defendant  is  a  purchaser  •■»* 
value,  without  notice  of  the  rights  of  :^f 
real  owner.  Milner  &  Ketti^  Co.  r.  !>c 
Loach  Mill  Mfg.  Co.,  36  So.  765.  13» 
Ala.  645. 

Mere  Possession  of  Vendee:— Mert 
possession  will  not  give  the  vendee  r* 
the  possessor  a  title  to  goods,  as  agiica; 
the  true  owner,  even  thougrh  that  vetidef 
be  a  bona  fide  one,  without  notice  of  v.* 
rights  of  the  owner.  Johnson  r.  BotIcs 
26  Ala.  576. 

§  186  (8)  Liens  and  Charges  on  Propeni 
before  Sale. 

A  purchaser  on  credit  of  property  sj'i 
by  an  administrator  under  an  order  •: 
the  probate  court,  and  which  was  chargvi 
with  a  lien  for  the  unpaid  pnrcluie 
money  by  Hutch.  Code  Miss,  134^,  X 
675,  c.  49,  art.  8,  §  3,  brought  the  prn?- 
erty  into  this  state,  and  sold  it  to  a  b3rs 
fide  purchaser  without  notice  of  the  lie"- 
Held,  that  the  lien  could  not  be  enforrrJ 
against  the  property.  Marsh's  Adm'r  • 
Els  worth,  37  Ala.  85;  Donald  &  Co  r, 
Hewitt,  33  Ala.  534;  McMahan  r.  Gr^.^ 
12  Ala.  71. 

§  186  (8)  Validity  of  TnuMlcr  to  Sditf 
and  Propcfty  Procwed  by  Prsod. 

See  post,  "Presumptions  and  Bnrderd 
Proof,"  §  185  (1). 

Though  the  seller  of  a  chattel  parv 
with  the  property  under  such  circc'V 
stances  of  fraud  as  will  authorize  hica  tt 
reclaim  it  from  the  purchaser;  yet.  i 
there  has  been  an  actual  sale,  altltocil 
induced  by  fraud,  the  title  of  the  su^ 
purchaser  for  valuable  consideratiAa 
without  notice,  will  prevail  over  that  j 
the  first  mentioned  vendor.  Leigh  Eroi 
V,  Mobile,  etc.,  R.  Co.,  58  Ala.   165 

As  a  general  rule,  the  title  of  proper;] 
like   the   flow  of  a  stream,    can   not  n« 
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higher  than  its  soufce;  and  so,  one  not 
the  own«r,  and  not  having  authority 
therefor,  conferred  by  the  owner,  can  not 
sell,  or  make  a  valid  pledge  of  property. 
Lickbarrow  v.  Mason,  1  Smith,  Lead. 
Cas.  (7th  Am.  Ed.)  pt.  2,  p.  1192  et  seq. 
A  difiFercnt  rule  prevails,  if  the  seller  has 
a  title,  even  though  acquired  by  fraud.  A 
bona  fide  purchaser  for  value  from  such 
fraudulent  holder  of  the  title,  without 
notice  of  the  fraud,  will  b'e  protected. 
Moore   &  Co.  v.   Robinson,  62  Ala.  537. 

Where  an  action  is  brought  by  the 
original  vendor  in  a  sale  of  goods,  to  re- 
cover the  goods  in  specie  from  a  pur- 
chaser for  value  from  his  vendee,  the  ac- 
tion can  not  be  maintained,  no  matter 
what  fraud  the  original  vendee  may  have 
perpetrated  in  the  purchase  of  the  goods, 
unless  notice  of  the 'fraud,  actual  or  con- 
structive, was  traced  to  him  before  he 
made  his  purchase;  and  the  onus  is  on 
plaintiff  to  show  that  the  purchaser  had 
such  notice.  Robinson  v.  Levi,  81  Ala. 
134,  1  So.  554;  First  Nat.  Bank  v,  Daw- 
son, 78  Ala.  67;  Thompson  v,  Duncan, 
76  Ala.  334. 

Right  of  Original  Vendor  to  Diaaffirm 
Sale. — A  vendor  can  not  disaffirm  a  sale 
of  goods  because  of  the  invalidity  of  the 
sale  by  him  to  the  original  vendees,  even 
though  the  transaction  was  voidable  for 
fraud,  if  the  goods  have  been  resold  by 
them,  and  the  vendees  in  the  second  sale, 
in  good  faith,  purchased  them  for  value, 
without  notice  of  the  fraud  in  the  first 
sale.  Le  Grand  v,  Eufaula  Nat.  Bank, 
81  Ala.  123,  1  So.  460. 

Same — Misrepresentations  as  to  Origi- 
nal Vendee's  Identity. — Where  plaintiffs 
intended  that  title  to  a  mule  in  contro- 
versy should  pass  to  the  buyer  at  the 
time  plaintiffs  were  induced  to  make  the 
sale  on  credit  by  fraudulent  representa- 
tions as  to  the  buyer's  personal  identity, 
plaintiffs  were  not  entitled  to  recover  the 
mule  from  the  bona  fide  purchaser  of  the 
buyer  because  of  such  fraud.  Hickey  v. 
McDonald  Bros.,  151  Ala.  497,  44  So.  201. 

Goods  Purchased  by  Insolvent. — Where* 
goods  purchased  by  an  insolvent  under 
misrepresentations  have  passed  into  the 
hands  of  another  for  a  valuable  consid- 
eration and  without  notice  of  the  fraud, 
they  can  not  be  recovered  by  the  vendor. 
Spira  V.   Hornthall,  77   Ala.   137. 


Conversion — Liability  of  Sub-Purchas- 
er.— One  who  purchases  from  a  vendee, 
for  a  fair  consideration,  goods  which  thfe 
vendee  has  procured  a  sale  of  to  himself 
by  fraud,  is  not  liable  in  conversion  for 
the  goods  to  the  original  vendor,  unless 
he  purchased  with  notice  of  such  fraud. 
Gerge  L.  Peterson  Co.  v,  Steiner,  108  Ala. 
629,  18  So.  688,  cited  in  note  in  35  L.  R. 
A.,  N.  S.,  1176. 

Effect  of  Landlord's  Lien  on  Crop  on 
Rights  of  Tenant's  Vendee.^As  the  land- 
lord's lien  on  the  crops  under  Code,  §§ 
3467-3478,  does  not  change  their  owner- 
ship, nor  restrain  the  tenant's  enjoyment 
of  them,  except  so  far  as  necessary  to 
preserve  the  lien,  it  will  not  prevail 
a^inst  purchasers  from  the  tenant  for 
value  without  notice  of  the  lien,  after 
their  removal  from  the  premises.  Secr 
tion  4533,  punishing  the  tenant's  fraudu- 
lent removal  thereof,  does  not  prevent  an 
innocent  purchaser  from  acquiring  a  good 
title.  Scaife  &  Co.  v,  Stovall,  67  Ala.  237; 
Lomax  v,  LeGrand  &  Co.,  60  Ala.  537. 

Fraud  on  Creditors  of  Original  Vendee. 
— If  a  subpurchaser  had  no  notice  of  the 
fraud  by  which  his  immediate  vendor  ac- 
quired the  goods,  and  no  knowledge  of 
facts  which  should  have  put  him  on  in- 
quiry, and  if  he  paid  value  for  the  goods, 
there  can  be  no  recovery  against  him, 
though  the  transaction  may  have  been 
fraudulent  as  to  the  creditors  of  the  orig- 
inal vendee.  Wilk  v.  Key,  23  So.  6,  117 
Ala.  285. 

§  186  (4)   Property  Held  by  Seller  in  Fi- 
duciary Capacity. 

Where  an  agent  acquires  possession  of 
personal  property  of  his  principal,  with 
a  reservation  to  such  principal,  unless  the 
reservation  is  in  writing,  and  duly  ac- 
knowledged and  recorded,  as  required  by 
the  statute,  or  a  demand  of  possession  is 
made  on  the  agent,  and  pursued  by  due 
course  of  law  within  three  years,  as  to 
bona  fide  purchasers  and  creditors  of  the 
agent,  his  title  as  against  his  principal  is 
valid.    Oden  v,  Stubblefield,  4  Ala.  40. 

Where  slaves  are  conveyed  in  trust  for 
the  use  of  children,  the  possession  of 
them  Vy  the  father  of  the  children  is  as 
natural  guardian,  and  being  continued  for 
three  years  without  their  being  claimed 
by  the  trustee   does  not  bring  the  case 
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within  the  statute  of  frauds  so  as  to  make 
valid  a  sale  by  the  father.  Thomas  v. 
Wallace,   5   Ala.   268. 

§  186  (5)  Delivery  of  Goods  by  and 
Transfer  of  Title  from  Original 
Owner  or  Seller, 

A  contract  for  the  sale  of  goods  was 
made  by  the  seller's  agent,  to  whom  the 
bill  of  lading,  in  which  the  purchaser  was 
named  as  consignee,  was  mailed,  together 
with  a  bill  for  the  goods,  in  which  it  was 
stated  that  the  goods  were  shipped  to 
the  purchaser  at  a  place  named.  The 
purchaser  agreed  that  the  agent  should 
retain  the  bill  of  lading  until  payment, 
but  the  carrier  delivered  the  goods  to  the 
purchaser  without  presentation  of  it. 
There  was  evidence  that  the  goods  were 
sold  on  credit.  In  an  action  between  the 
seller  and  one  claiming  in  good  faith  for 
value,  under  a  sale  from  the  purchaser, 
held,  that  the  title  passed  to  the  pur- 
chaser. Robinson  v.  Pogue,  86  Ala.  257, 
5  So.  686,  cited  in  note  in  22  L.  R.  A. 
423. 

§  186  (6)  Estoppel  to  Assert  Title  against 
Bona  Fide  Purchaser. 

Where  the  owner  of  goods  has,  by  his 
own  act  or  consent,  given  another  such 
evidence  of  a  right  to  sell  the  goods,  as 
according  to  th»  customs  of  trade  or  of 
the  common  understanding  of  the  world, 
usually  accompanies  the  authority  to  sell 
goods;  the  title  of  a  sub-purchaser  will 
prevail  over  that  of  such  owner.  But 
to  bring  a  case  within  this  exception  to 
the  general  rule,  the  owner  must  do 
something  more  than  merely  entrust  an- 
other with  the  possession  of  his  goods. 
Leigh  Bros.  v.  Mobile,  etc.,  R.  Co.,  58 
Ala.  165. 

§  187.  Notice. 

§  187  (1)  In  General. . 

See  ante,  "Title  and  Possession  of 
Seller  in  General,"  §  186  (l);  "Validity 
of  Transfer  to  Seller  and  Property  Pro- 
cured by  Fraud,"  §  186  (3);  post,  "Pre- 
sumptions and  Burden  of  Proof,"  § 
195    (1). 

A  derivative  purchaser,  without  notice 
of  a  fraud,  can  not  be  affected  by  a  no- 
tice to  his  immediate  vendor;  and  if  he 
purchases  with  notice,  he  may  protect 
himself   by  the   want   of   notice   in    such 


vendor.  Horton  v.  Smith,  8  Ala.  73; 
Fenno  v.  Sayre,  3  Ala.  458.     ^ 

It  is  immaterial  whether  defendant  par- 
ticipated in  the  fraud  which  induced  the 
sale  by  plaintiffs  to  a  third  person  of 
property,  which  the  latter  transferred  to 
defendant,  if  defendant  had  notice  of  the 
fraud  or  of  plaintiffs'  claim  at  the  time 
of  his  purchase.  Traywick  v.  Keeble,  93 
Ala.  498,  8  So.  573. 

A  purchaser  of  property  sold  to  a  com- 
pany in  consideration  of  it  organizing  a 
stock  corporation,  who  has  knowledge  of 
the  equities  of  the  seller,  is  liable  to  the 
seller.  Cranor  Co.  v.  Miller,  41  So.  678. 
147   Ala.   268. 

§  187  (2)  Actual  or  Constructive  Notice. 

See  post,  "Duty  to  Make  Investigation 
and  Facts  Putting"  Purchaser  on  In- 
quiry," §  187  (3). 

Chargeable  with  Notice. — In  trover  by 
the  seller  against  subpurchasers  from  an 
alleged  fraudulent  purchaser,  plaintiff 
can  recover  upon  proof  of  facts  sufficient 
to  charge  the  defendants  with  knowledgre 
of  the  fraud.  Hoyt  Bros.  Mfg.  Co.  t^. 
Turner,  84  Ala.  523,  4  So.  658;  Cleveland 
Woolen  Mills  v.  Sibert,  81  Ala.  140,  1 
So.  773. 

Landlord's  Lien  on  Crop. — ^Actual 
knowledge  of  the  terms  of  the  lease  for 
the  stipulated  amount  of  rent  is  not 
necessary  to  charge  a  purchaser  from  the 
tenant  with  notice  of  the  landlord's  lien 
on  the  crop.  Lomax  v.  Le  Grand,  60  Ala. 
537;  Chapman  v.  Glassell,  13  Ala.  50; 
Herbert  v.  Hanrick,  16  Ala.  581;  McGc- 
hee  V.  Gindrat,  20  Ala.  95. 

Scope  of  Landlord's  Lien — ^Advancesy — 

Notice  to  the  purchaser  of  crops  from  a 
tenant  that  the  landlord  claims  a  lien 
thereon  for  rent  is  not  notice  that  his 
claim  of  lien  also  embraces  advances  to 
the  tenant.  Wilson  v.  Stewart,  69  Ala. 
302. 

Code,  §  3056,  provides  that  a  landlord 
has  a  lien  which  is  paramount  to  all 
other  liens  on  the  crops  grown  on  rented 
lands  for  rent  for  the  current  year  and 
for  advances.  Held,  where  W.  was  a 
tenant  of  plaintiff,  and  was  indebted  to 
him  for  rent  and  advances,  and  defend- 
ants knew  of  such  tenancy,  that  they 
were  charged  with  constructive  notice  of 
such  indebtedness,  and  W.'s  mortgage  to 
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idants  on  such  cotton  for  additional 
ices  would  not  give  them  any  right 
gainst  plaintiff.  Atkinson  v.  James, 
la.  214,  10  So.  846. 

ighborhood    Reputation. — In    an    ac- 

of  trover  by  a  vendor,  who  has 
ided  a  sale  of  goods  on  the  ground 
raudulent  representations  of  the 
e,  against  a  purchaser  from  such 
e,  knowledge  of  the  fraud  on  the 
of  defendant  can  not  be  proved  by 
ng  that  the  vendee  was,  at  the  time, 
td  in  the  neighborhood  to  be  a 
on  mercantile  swindler.  Cleveland 
en  Mills  v.  Sibert,  81  Ala.  140,  1 
3. 

(8)  Duty  to  Make  Investigation 
id  Facts  Putting  Purchaser  on  In- 
dry. 

ante,  "Purchasers  from  Buyer,"  § 
)Ost,   "Questions  for  Jury,"  §  .196. 

:onstitute  one  a  bona  fide  purchaser 
st  be  a  purchaser  in  good  faith  of 
gal  title,  must  have  parted  with 
as  a  consideration  therefor,  and 
ad  no  notice  or  knowledge  of  facts 
him  on  inquiry.  Starr  Piano  Co. 
er,  8  Ala.  App.  449,  62  So.  549; 
z\  Russell,  67  Ala.  9;  Shook  v. 
rn,  etc.,  Loan  Ass'n,  140  Ala.  575, 
409. 

0  the  title  of  the  person  from 
lis  vendor  purchased  the  property, 
at  the  time  of  his  purchase  or 
)aying  the  consideration,  see  Starr 
:o.    V.  Baker,  8  Ala.  App.  449,  62 

1  Bad  Faith  on  Part  of  Subpur- 
Not  Essential. — Actual  bad  faith 
uyer  for  value  from  one  who 
fitly      purchased    the     goods     on 

not  necessary  to  entitle  the  orig-» 
er  to  rescind  and  recover  them; 
*  the  buyer  of  facts  which  should 
:    her  on  inquiry  being  sufficient. 

z/.  Brown  Shoe  Co.,  114  Ala.  304, 
)09- 

Otlier  than  Vendee  in  Posses- 
he  re  one  purchases  while  a  per- 
r  than  the  vendor  is  in  posses- 
ler  a  claim  of  title  or  as  an 
ncer,  this  is  sufficient  to  put  the 
pon  inquiry,  and  in  legal  effect 
juivalent  to  notice  of  an  incum- 


brance. Smith  &  Co.  V.  Zurcher,  9  Ala. 
208. 

Crops— Landlord's  Lien. — One  who 
purchases  from  a  tenant  crops  grown  on 
leased  premises  is  not  entitled  to  protec- 
tion against  the  lien  of  the  landlord,  if 
he  had  notice  of  facts  sufficient  to  put 
him  on  inquiry,  "Vhich,  if  pursued,  would 
have  led  to  a  knowledge  of  the  existence 
of  the  lien.  Boggs  v.  Price,  64  Ala.  514; 
Lomax  V.  Le  Grand  &  Co.,  60  Ala.  537. 

One  who  buys  the  crop  of  a  tenant, 
knowing  him  to  be  such,  is  bound  lo 
inquire  as  to  the  existence  of  a  landlord's 
lien  on  the  crop.  Kelly  v.  Eyster,  102 
Ala.   325,    14   So.    657. 

B.  mortgaged  his  crops  to  defendant 
for  supplies  furnished  by  the  latter.  At 
the  time  the  mortgage  was  executed,  and 
before  the  crops  were  planted,  B.  repre- 
sented to  defendant  that  he  was  on  land 
which  he  had  purchased  conditionally, 
and  was  paying  rent  and  advances  to 
plaintiff,  and  that  his  custom  would  be 
worth  little  to  defendant  unless  he  could 
get  money  to  pay  for  the  land.  H^ld, 
that  this  was  sufficient  to  make  it  the 
duty  of  defendant  to  inquire,  before  dis- 
posing of  the  crops,  as  to  the  existence 
of  the  landlo|^d's  lien  in  favor  of  plain- 
tiff. Manasses  v.  Dent,  89  Ala.  565,  8 
So.   108. 

BUI  of  Sale  from  Husband  and  Wif&* 
Husband's  Debts. — The  purchaser  of  a 
slave  from  a  married  woman,  who  takes 
a  bill  of  sale  from  her  and  her  husband 
containing  a  warranty  of  title,  "except 
so  far  as  said  slave  may  be  subject  to 
the  debts  and  judgments  against**  the  hus- 
band, is  chargeable  with  notice  of  the 
liability  of  the  slave  to  the  existing  debts 
of  the  husband.  Spencer  v.  Godwin,  30 
Ala.  355. 

Fraud — Mere  Doubt  on  Vendee's  Part. 
— In  trover  by  the  seller  against  sub- 
purchasers from  an  alleged  fraudulent 
purchaser,  an  instruction,  that  asserts 
that  a  mere  doubt  on  defendant's  part 
was  sufficient  to  put  them  on  inquiry  as 
to  the  fraud,  was  erroneous.  Hoyt  Bros. 
Mfg.  Co.  V.  Turner,  84  Ala.  623,  4  So. 
658. 

Vendor's  Titl&^Mere  Suspicion  of  In- 
solvency. — A  purchaser  is  not  bound  to 
inquire  into  the  title  of  his  seller,  unless 
he  has  knowledge  of  facts  which  would 
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reasonably  be  calculated  to  awaken  a  sus- 
picion of  fraud.  A  mere  suspicion  of  in- 
solvency, without  the  knowledge  of  any 
such  facts,  is  not  sufficient  to  put  him  on 
inquiry.  Kyle  v.  Ward,  81  Ala.  120,  1 
So.  468. 

Fraud-Sufficiency  of  Bvideiice— In- 
•truction. — In  trover  fOr  goods  fraudu- 
lently purchased  by  a  third  person  from 
plaintiffs,  and  sold  to  defendant,  where 
there  is  evidence  that  defendant  knew  of 
the  fraud  practiced  by  his  seller  on  plain- 
tiffs, and  of  the  latter's  claim,  and  that  he 
knew  facts  sufficient  to  put  him  on  in- 
quiry, charges  which  tended  to  induce  a 
verdict  for  him,  notwithstanding  these 
facts,  are  properly  refused.  Traywick  v. 
Keeble,  93  Ala.  498,  8  So.  573. 


§  187  (4)  Filing,  Recording,  and 
tion. 

A  mortgage  assigned  to  plaintiff  was 
duly  recorded,  an4  contained  an  accurate 
description  of  the  mortgage  notes,  which 
were  also  transferred  to  plaintiff.  De- 
fendant thereafter  purchased  part  of  the 
property  covered  by  the  mortgage,  with- 
out inquiry  as  to  the  ownership  thereof 
or  of  the  notes  and  mortgage.  Part  of 
the  consideration  was  a  debt  due  him, 
and  the  balance  was  evydenced  by  his 
promises  to  pay.  Held,  that  defendant 
was  not  a  bona  fide  purchaser.  First 
Nat.  Bank  v.  Sproull,  105  Ala.  275,  16  So. 
879. 

Registration  of  aa  instrument  in  a  for- 
eigrn  state  is  not  evidence  of  notice,  and 
such  registration  can  not  be  shown  with- 
out first  showing  that  it  is  made  notice 
by  the  laws  of  such  state.  Tatum  v. 
Young,  1   Port.  298. 

§  188.   Consideration. 

See  post,  "Payment  of  Value,"  §  190; 
"Preexisting  Debt,"  §  191;  "In  General," 
§   234. 

§  188.  —  In  General. 

See  ante,  "In  General,"  i  18. 

Sham  Bill  of  Sale. — A  person  who  did 
not  in  fact  purchase  personalty,  but  took 
a  bill  of  sale  thereof  as  a  sham,  acquired 
no  title  as  against  a  subsequent  buyer 
from  the  seller.  Chandler  Bros,  v,  Hig- 
gins  (Ala.),  39  So.  576. 

Usury. — If  the  consideration  paid  by  a 
purchaser  is  entire  and  indivisible,  and 
usury   enters  into  it,   he  is  not,  in  Ala- 


bama, a  bona  fide  purchaser,  bat  where  i 
bank  discharges  an  usurious  debt,  in  con- 
sideration of  an  assignment  of  a  s:c-.]^ 
of  goods,  and  also  agrees  to  pay  the  re: 
of  the  business  premises  of  the  assigs':-. 
the  assumption  of  the  payment  of  *h; 
rent  is  a  valid  consideration,  and  ilii 
constitute  the  bank  a  bona  fide  pnrcha^. 
in  an  action  of  trover  based  upon  .:: 
plaintiff's  right  to  disaffirm  a  sale  of  gx> 
to  the  assignor  so  as  to  reinvest  tiitz- 
selves  with  the  title  to  the  goods  &. 
Le  Grand  v.  Eufaula  Nat.  Bank,  Si  A  a 
123,  1  So.  460.  ^ 

Where  one,  purchasing  from  a  \cz'm 
goods  which  the  vendee  has  procurrd  ^ 
sale  of  to  himself  by  fraud,  surrenders. u 
the  consideration  therefor,  several  Br-*.fl 
of  the  vendee,  the  fact  that  one  of  thi 
notes  is  usurious  will  not,  as  vitizLzj 
the  entire  consideration,  render  hia  i 
purchaser  in  bad  faith,  in  trover  for  *id 
conversion  by  the  original  vendor  ?i 
terson  Co.  v.  Steiner,  108  Ala.  829.  >  St 
688. 


§  190. 


Payment  of  Value. 


See     ante,    "Title    and     Possessxi 
Seller  in  General,"  §  186  (1). 

Inadequacy  of  consideration  is  u  I 
taken  into  account  in  determiniog  C 
good  faith  of  a  purchaser  of  goods  r 
one  who  had  bought  the  goods  on 
with  intent  not  to  pay  therefor.  Pel 
V.  Chattahoochee  Grocery  Co.,  47  Sa  i 
156  Ala.  500. 

Where  one  bought  goods  for  ti^ 
without  notice  of  the  frandolent  coz^ 
of  his  seller  in  buying  the  ^oods  fro^ 
third  person,  it  is  immaterial  tha 
consideration  was  cash,  or  that  the 
paid  was  less  than  the  value  of  the  g<« 
provided  the  consideration  was  a 
able  one.  Pelham  v.  Chattahoochee  (4 
eery  Co.,  41  So.  12,  148  Ala.  216. 

The  payment  of  $65   for   a   slave 
valuable    consideration,    and    entitles 
purchaser  to  the  property,  as  against 
claiming   under    a    voluntary    fraodsj 
sale  previously  made.     Dent  r.  Portv 
81  Ala.  588. 

Where  a  merchant  fraudulently  ^^ 
goods  on  credit,  and  on  their  receipt , 
livered  them  at  a  price  below  cost  :^  | 
who  extended  him  credit  on  his  pre^ 
isting  debt  in  consideration   thereior.  I 
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was  not  a  bona   fide  purchaser  as 

St  the  original   seller  of  the   goods. 

i\  Flash,  65  Ala.  526,  cited  in  notes 

L.  R.  A.  161,  168,  35  L.  R.  A.,  N. 
75,   1178. 

Preezitting  Debt 

ante,   "In   General,"  §   189. 

a  Fide  Purchaser. — One  who  takes 

in  absolute  payment  and  satisfac- 

f  an  indebtedness  past  due,  surren- 

the  evidences    of  the    debt,  is    en- 

to    protection    as   a    purchaser    for 

le    consideration.      Spira    v.    Horn- 

r?  Ala.  137^    Reid  v.  Bank,  70  Ala. 

lank  z\  Hall,  6  Ala.  630. 

ther  one  pays  cash  in  whole  or  in 

r  the  goods,  or  takes  them  in  pay- 

of    a    debt    due    to    him    from    his 

he     is    a    purchaser    for    value. 

.  Key,  23  Soc  6,  117  Ala.  285.  cited 

?    in    35    L.    R.    A.,    N.    S..    1177. 

who,    without    notice    of   liens    of 

ersons,  receives  property  partly  in 

t  of  an  antecedent  debt,  and  with 

ance   of  the  purchase  money  pays 

drsL'wn  on  him  by  the  seller,  is  a 

de     purchaser    for    value,    without 

Foxworth    V.    Brown,   24    So.    1, 

59. 

»     one    actually  insolvent    obtains 

>n     credit   by    fraudulent    conceal- 

r     his    insolvency,    and    thereafter 

;     such    goods   in   payment   of   an 

lebt.    without  reserving  any  ben- 

imself,  the  seller  can  not  rescind 

r   and  recover  the  goods,  although 

^was  made  with  a  fraudulent  in- 

iis    part,  of  which  the  purchasing 

was    cognizant.     Hornthall,  etc., 

r-honfeld,  79  Ala.  107;    Meyer  ft 

Sulzbacker,    76    Ala.     120,     121; 

Rr OS.    V.    Coleman,    76    Ala.    103, 

ox^SL  Fide  Purchaser. — One  do^s 
TIC     a  bona  fide  purchaser,  so  as 

tfie  property  against  a  lien 
of  vrhich  he  has  no  notice,  by 
editing  the  seller's  account  with 

of  the  articles,  and  so  giving 
I  ^  ;  the  account  remaining  un- 
»ri  Failure  of  the  seller's  title  or 
sell-  Hawkins  v.  Damson,  182 
J 2  So.  15;.  First  Nat.  Bank  v, 
33  Ala.  180,  16  So.  707;  Spira 
3.11,     etc.,   Co.,   77   Ala.   137. 


A  purchaser  of  chattels  who  agrees 
with  the  seller  to  pay  the  price  on  notes 
given  by  the  latter  to  third  persons,  on 
which  the  purchaser  is  already  liable  as 
indorser,  incurs  no  new  obligation,  and 
is  not  a  purchaser  who  has  paid  the 
price.  Hoyt  Bros.  Mfg.  Co.  v.  Turner, 
84  Ala  523,  4  So.  658,  cited  in  note  in 
36  L.  R.    A..  161. 

The  transfer  of  a  bill  of  lading  as  mere 
collateral  security  for  a  pre-existing  debt 
does  not  make  the  transferee  a  pur- 
chaser for  value.  Loeb  v.  Peters,  63  Ala. 
2J3. 

§  19S.    Purchasers  from  Bona  Fide  Pur- 
chasers. 

Where  chattels  have  passed  into  the 
hands  of  a  bona  fide  purchaser,  every 
subsequent  purchaser  stands  in  his  place, 
and  is  entitled  to  the  protection  of  a  bona 
fide  purchaser  irrespective  of  notice.  Teat 
v.  Chapman  &  Co.,  1  Ala.  App.  491,  56 
So.   267. 

A  derivative  purchaser,  without  notice 
of  a  fraud,  can  not  be  affected  by  a  no- 
tice to  his  imemediate  vendor;  and  if  he 
purchases  with  notice,  he  may  protect 
himself  by  the  want  of  notice  in  such 
vendor.  Horton  v.  Smith,  8  Ala.  73; 
Fenno  v.  Sayre,  3  Ala.  458. 

§   198.    Titfle    and    Rights    Acquired    by 
Bona  Fide  Purchasers. 

A  bona  fide  purchaser  from  one  who 
has  but  a  life  estate  in  a  chattel  acquires 
no  greater  interest  than  his  vendor  had. 
Lyde  v.  Taylor,  17  Ala.  270. 

§    19i.    Equities    and    Defenses    against 
Bona  Fide  Purchasers. 

A  bona  fide  purchaser,  in  respect  to  a 
person  who  has  an  undisclosed  lien  or 
claim  upon  the  property,  is  one  who 
buys  it  for  a  valuable  consideration  with- 
out notice  of  such  claim  or  lien;  and  he 
is  a  purchaser  for  a  valuable  considera- 
tion notwithstanding  he  may  have  taken 
advantage  of,  or  cheated,  his  immediate 
vendor  by  misrepresenting  the  value  of 
the  thing  with  which  the  purchase  was 
made.  This  fraud,  if  th«re  was  no  col- 
lusion between  these  two  against  the 
person  holding  the  claim  or  lien,  can 
not  be  set  up  by  the  latter.  Dudley  v. 
Abner,  52  Ala.  572. 
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Where  onCi  purchasing  from  a  vendee 
goods  which  the  vendee  has  procured  a 
sale  of  to  himself  by  fraud,  surrenders, 
as  the  consideration  therefor,  several 
notes  of  the  vendee,  the  fact  that  one  of 
the  notes  is  usurious  will  not,  as  vitiat- 
ing the  entire  consideration,  render  him 
a  purchaser  in  bad  faith,  in  trover  for 
their  conversion  by  the  original  vendor. 
George  h.  Peterson  Co.  v.  Steiner,  108 
Ala.  6^9,  18  So..  688. 

§  196.  Evidence  as  to  Purchase  in  Good 
Faith. 

§   196   (1)    Presumptions  and  Burden  of 
Proof. 

See  ante,  "Validity  of  Transfer  to 
Seller  and  Property  Procured  by  Fraud," 
§  186  (3);  post,  "Presumptions  and  Bur- 
den of  Proof,"  §  251  (1). 

Fraud  of  Original  Vendee. — In  an  ac- 
tion of  trover  by  a  vendor  against  the 
subpurchaser  from  his  vendee,  to  re- 
cover for  the  conversion  of  goods  sold 
on  the  ground  of  fraud,  the  onus  is  on 
the  vendor  to  prove  that  his  vendee,  be- 
ing insolvent,  obtained  the  goods  on 
credit  by  misrepresentation  or  fraudu- 
lent concealment,  with  no  intention  or 
reasonable  expectation  of  paying  for 
them;  and  on  proof  of  this,  the  onus  is 
on  the  defendant  to  show  that  he  paid 
value  for  the  goods;  and  thereupon  the 
burden  falls  upon  the  plaintiff  to  prove 
the  defendant  had  notice  of  the  fraud 
when  he  made  the  purchase,  or  before 
he  paid  the  purchase  price.  Kyle  v. 
Ward,  81  Ala.  120,  1  So.  468;  Roswaldz/. 
Imbs  &  Co.,  78  Ala.  315. 

In  an  action  by  a  vendor  against  a 
subpurchaser  of  his  vendee  to  recover 
goods,  on  the  ground  of  fraud  on  the 
part  of  the  vendee  in  purchasing  them, 
the  burden  of  proof  is  on  plaintiff  to 
show  the  vendee's  fraud;  then  on  the 
subpurchaser  to  show  that  he  paid  value 
for  the  goods;  and  then  on  plaintiff  to 
prove  that  the  subpurchaser  had  notice 
of  the  fraud  of  the  vendee,  when  he  pur- 
chased or  before  he  paid  the  price.  Wilk 
r.  Key,  23  So.  6,  117  Ala.  285;  Spira  v. 
Hornthall,  etc.,  Co.,  77  Ala.  137;  Whe- 
lan  V,  McCreary,  64  Ala.  319. 

To  entitle  sellers  of  goods  to  rescind 
the  sale  because  of  fraud  by  the  buyer, 
and  to  recover  in   trover  against  a  sub- 


sequent purchaser,  the  original  seHrs 
must  prove,  not  only  the  frand,  bat  :iu: 
the  subsequent  purchaser  knew  of  it  v 
of  such  facts  as  would  put  a  reasoaibs 
man  on  inqyiry.  Schcucr  r.  Gocttcr.  \< 
Ala.  313,  14  So.  774;  Starr  Piano  Co.  :. 
Baker,  8  Ala.  App.  449,  62  So,  549:  Bir- 
ton  V.  Barton,  75  Ala.  400. 

Pasrment  of  Value. — In  trover  by  t's? 
seller  against  subpurchasers  from  12  i- 
leged  fraudulent  purchaser,  the  buries 
is  on  defendants  to  prove  that  they  ^vi 
value  for  the  property.  Hoyt  Bros.  \1*?. 
Co.  V.  Turner,  84  Ala.  623,  4  So.  65S. 

The  burden  is  on  one  claiming  to  bt  : 
bona  fide  purchaser  to  prove  his  7r- 
chase  of  the  legal  title  in  good  faith  a:i 
for  value.  Starr  Piano  Co.  r.  Baker,  s 
Ala.  App.  449,  62  So.  549. 

One  claiming  under  a  bayer  guilo'  -^ 
conduct  justifying  the  seller  in  rcsciri- 
ing  the  sale  and  recovering  the  go«-3 
must  show  that  he  is  a  purchaser  :::r; 
the  buyer  and  that  he  paid  value  for  n 
goods  or  took  them  in  payment  .'  i 
debt.  Pelham  v.  Chattahoochee  G-.H 
eery  Co.,  41  So.  12,  146  Ala.  216.  cite:  c 
notes  in  35  L.  R.  A.,  N.  S.,  1174.  :i~ 

Proof  of  Pasrment  of  Value— No« 
of  Fraud. — Where  one  claiming  -cr-i^ 
a  buyer  guilty  of  conduct  justifyicg  f^i 
seller  in  rescinding  the  sale  and  re:' 
ering  the  goods  shows  that  he  paid  tx' 
for  the  goods,  the  seller  has  the  herd? 
of  proving  that  he  had  notice  o: 
fraud  of  the  buyer  at  the  time  he  j-.'^ 
chased  the  goods  or  before  he  paid  *'A 
purchase  price.  Pelham  v.  Chattai::? 
chee  Grocery  Co.,  41  So.  12,  146  .Vi 
216. 

Vendor's      Permissire      P 

While  possession  is  prima  facie  erid^: : 
of  ownership  of  every  species  of  -: 
sonal  property,  yet  he  who  deals  -a*' 
such  possessor  upon  the  mere  evtde*c 
which  possession  affords  takes 
himself  the  risk  that  there  is  an  •:•:< 
and  true  owner,  and  the  burden  of  jr -^ 
ing,  should  there  be  such  better  o*-t 
that  he  had  by  his  own  act  anthor-x 
the  sale,  ratified  it,  or  furnished  «•- 
dence  of  the  seller's  authority  :i* 
pose  of  the  goods,  other  than  his  i*" 
possession,  although  .thai  possessior 
possession,  was  permissible.  Mo*>r<r 
Robinson.  62  Ala.  537. 
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(2)  Weight  and  Sufficiency. 

tice  to  a  third  person  of  the  exist- 
of  the  relation  of  landlord  and  ten- 
uring  a  certain  year  may  be  shown 
oof  that  the  tenant  had  rented  the 
land  the  two  preceding  years,  that 
hfrd  person  had  paid  the  rent  for 
or  those  years,  that  the  tenant's 
fsion  continued  thereafter  without 
e,  and  that  the  landlord  ac- 
told  said  third  person  of  the  lease 
e  year  in  question.  Kelly  v.  Eys- 
\2  Ala.   3-25,   14   So.   657. 

Questions  for  Jury. 

;ther  the  mere  fact  that  a  tenant 
awn  on  the  purchasers  to  whom 
I  shipped  his  cotton  a  draft  paya- 

his   landlord  "for    rent  of  the   M. 

was  sufHcient  to  put  the  same 
sers     on    inquiry,     as    to    whether 

shipped  to  them  the  following 
y   the   same    seller  was    grown  on 

land,  is  for  the  jury.  Foxworth 
vn,   21  So.  413,  114  Ala.  299. 

Instructions  and  Verdict  and 
idin^^s. 

inte,  "Instructions,"  §  180  (3); 
nstructions,"  §  254. 
irchaser's  Notice  of  Fraud,  Ef* 
L — An  instruction  that  a  subpur- 
from  a  fraudulent  vendee  at  a 
:e  ^w^ill  be  protected  if  he  pays 
ce  before  the  original  vendor 
)  rescind,  though  at  the  time  of 
:  he  had  notice  of  his  vendor's 
s  erroneous.  Hoyt  Bros  Mfg. 
'urner,  84  Ala.  523,  4  So.  658. 
^aitli  of  Sub-Purchaser. — ^Though 
ce  in  inquiry  by  a  buyer  of 
raudulently  purchased  on  credit 
-uctive  bad  faith,  an  instruction, 
tion  by  the  original  seller  to  re- 
em.  that  he  must  show  bad  faith 
jbsequent  purchaser,  is  properly 
IS  tending  to  convey  the  idea 
lal  t>ad  faith  is  required.  Max- 
^rown  Shoe  Co.,  21  So.  1009,  114 

of  Original  Vendee — ^Notice. — 
jction  that,  if  a  fraudulent  pur- 
Fere  d  to  sell  the  chattels  to  de- 

before    they    arrived,     and  de- 

at     tlie   time  "doubted"  whether 

b>cen   paid  for,  and   "doubted" 

Yi^sGT*s  right  to  sell  without  the 


consent  of  plaintiff,  and  asked  such  pur- 
chaser if  he  had  a  right  to  sell,  but  were 
not  told  that  plaintiff  had  been  consulted 
as  to  the  sale,  and  if  defendants  could 
have  ascertained  by  reasonable  diligence 
the  circumstances  under  which  the  chat- 
tels were  purchased,  then  they  were  not 
bona  fide  purchasers  for  value  and  with- 
out notice,  and  the  verdict  should  be  for 
plaintiff,  is  erroneous  and  misleading,  as 
asserting  that  a  mere  doubt  on  defend- 
ants' part,  however  vague  or  unreason- 
able, was  sufficient  to  put  them  on  in- 
quiry as  to  the  fraud.  Hoyt  Bros.  Mfg. 
Co.  V.  Turner,  84  Ala.  523,  4  So.  658. 

Consideration  -~  Pre-Existing  Debt- 
Evidence.  —  In  an  action  brought  by  L., 
an  original  vendor,  to  recover  goods  in 
specie  from  C,  which  he  had  purchased 
from  R.,  vendee  of  L.,  the  testimony 
tended  to  show  that  R.  owed  C.  about 
$11,000;  that,  by  absolute  sale,  he  sold 
and  conveyed  his  stock  of  merchandise, 
including  the  goods  sued  for  and  also 
bills  receivable,  in  absolute  payment  of 
such  indebtedness;  and  that  the*  entire 
merchandise  and  bills  receivable  did  not 
equal  in  value  the  sum  of  the  debt,  in 
payment  of  which  they  were  sold.  The 
court  instructed  the  jury  that,  "if  they 
found  from  the  evidence  that  C.  took 
the  goods  on  account  of  a  debt  that  R. 
owed  them,  then  he  is  not  purchaser  for 
value,"  etc.  Held,  that  the  instruction, 
when  construed  in  connection  with  the 
testimony,  was  erroneous.  Robinson  v, 
Levi,  81  Ala.  134,  1  So.  554,  cited  in  note 
in  36  L.  R.  A.  167. 

Notice  of  Fraud  —  Burden  of  Proof. 

— In  trover  by  the  seller  against  sub- 
purchasers from  an  alleged  fraudulent 
purchaser,  an  instruction  that  plaintiff 
must  prove  knowledge  of  fraud,  on  the 
part  of  defendants  before  it  can  recover, 
is  erroneous,  as  it  need  only  prove  facts 
sufficient  to  charge  the  latter  with  knowl- 
edge. Hoyt  Bros.  Mfg.  Co.  v.  Turner, 
84  Ala.  523,  4  So.  658;  Cleveland  Woolen 
Miys  V,  Sibert,  81  Ala.  140,  1  So.  773. 

In  an  action  by  a  vAdor  against  an 
alleged  bona  fide  purchaser  to  recover 
goods  purchased  from  a  fraudulent 
vendee,  it  is  error  to  instruct  the  jury  that 
it  makes  no  difference  whether  or  not 
the  vendee  acquired  the  goods  by  fraud, 
if  they  believed   from  the  evidence  that, 
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after  his  purchase,  he  sold  them  to  de- 
fendant before  the  vendor  took  any 
steps  to  disaffirm  the  sale,  and  defend- 
ant had  no  "knowledge"  of  the  vendor's 
fraud.  To  overcome  the  defense  of  bona 
fide  purchaser  without  notice,  the  plain- 
tiff is  not  required  to  prove  that  defend- 
ant had  "knowledge"  of  the  fraud  of  the 
vendee,  but  t>nly  that  he  had  actual  no- 
tice of  the  fraud,  or  of  circumstances 
and  facts  that  should  have  put  him  on 
an  inquiry  that,  if  pursued,  would  have 
led  to  a  discovery  of  the  fraud.  Cleve- 
land Woolen  Mills  v.  Sibert,  81  Ala.  140, 
1  So.  773. 

Payment  of  Value  by  Subpurchaaen 
—Burden  of  Proof.  —  In  an  action  by 
the  seller  to  recover  the  goods  on  the 
ground  of  fraud,  an  instruction  that,  on 
finding  that  the  purchase  by  the  buyer 
was  fraudulent,  the  burden  was  on  the 
third  person  claiming  the  goods  to  sat- 
isfy the  jury  that  he  paid  value  for  them, 
was  proper,  though  it  fails  to  define  (he 
elements  constituting  a  fraudulent  sa^e. 
Pelham*  v,  Chattahoochee  Grocery  Co., 
146  Ala.  216,  41   So.  12. 

VI.  WARRANTIES. 

« 

§  198.  Nature  of  Warranty  Collateral  to 
Sale. 

A  warranty  in  the  sale  of  a  chattel,  is 
a  collateral  undertaking  by  the  seller 
as  to  quality  or  title;  and  may  be  ex- 
press when  made  so  by  agreement,  or 
implied  when  the  law  derives  it  by  im- 
plication from  the  nature  of  the  transac- 
tion or  the  situation  of  the  parties.  Mill- 
sap  V.  Wolfe,  1  Ala.  App.  599,  56  So.  22. 

A  warranty  by  a  seller  is  a  contract. 
Millsap  V.  Wolfe,  1  Ala.  App  599,  56 
So.  22. 

§     199.     Warranty      Distinguished    from 
Other  Grounds  of  l^iability. 

Sec  post,  "Misrepresentation  or  Fraud,*' 
§  200. 

§  900.  Misrepresentation  or  Fraud. 

Plaintiff  is  not' entitled  to  recover  in 
action  for  deceit  in  sale  of  animal,  there 
being  no  evidence  of  false  representa- 
tions or  deceit,  but  merely  of  warranty 
of  soundness,  and  that  the  animal  was 
unsound.  Scott  v.  Holland,  31  So.  514, 
132  Ala.  389. 


§  901.  Consideratioii. 

See    post,    "Warranty    Subsequent 
Contract  of  Sale,"  i  202. 

§ 


to 


—  Warranty  Subsequent  to  Con- 
tract of  Sale. 
Where  the  vendor  gave  a  warranty  of 
the  soundness  of  a  slave  to  induce  the 
purchaser  to  agree  with  the  terms  of  a 
contract  of  sale  made  on  a  day  previous, 
when  a  distinct  announcement  was  made 
that  no  warranty  would  be  given,  it  was 
held  that  such  agreement  was  upon  suf- 
ficient consideration,  and  would  be  up- 
held. Stoudenmeier  v,  Williamson,  29 
Ala.  558;  Whiteside  v.  Jennings,  19  Ala. 
784. 

§  iQ8.  Making  and  Requisites  of  Express 
Warranty. 

See  post,  "In  General,"  §  204;  "State- 
ments Constituting  Warranty,"  §  205; 
"Reliance  by  Buyer  on  Statements,"  § 
206. 

§  904.  — ~  In  General. 

See  ante,  "Warranty  Distinguished 
from  Other  Grounds  of  Liability,"  §  199. 

Form  of  Warranty.  —  No  particular 
form  of  expression  is  required  to  consti- 
tute a  warranty.  It  generally  depends 
upon  the  terms,  and  the  sense  in  which 
they  are  understood  by  the  parties, 
whether  they  amount  to  a  warranty,  or 
were  a  mere  expression  of  the  seller's 
opinion.  Ricks  v.  Dillahunty,  8  Port. 
133,  134;  Barnett  v,  Stanton^  2  Ala.  181; 
Tabor  v.  Peters,  74  Ala.  90,  91. 

Stipulation  in  Note. — ^Where  the  note 
given  for  the  purchase  price  of  a  ma- 
chine stipulates  the  kind  sold,  the  vend- 
ors, though  innocent  of  intentional 
wrong,  are  bound  by  its  terms.  Egan 
Co.  V.  Johnson,  S2  Ala.  233,  3  So.  .302. 

Written  Agreement— «Parol  Warranty. 
— Where  there  is  a  bill  of  sale,  or  agree- 
ment in  writing  respecting  the  sale,  an 
action  will  not  lie  on  a  parol  warranty. 
Whitehead  v.  Lane  &f  Bodley  Co.,  72 
Ala.  39,  cited  in  note  in  19  L.  R.  A.,  N. 
S.,  1197. 

Purchase  of  Similar  Article— Former 
Representations. — Where  a  vendor  makes 
representations  concerning  an  article  pur- 
chased of  him  for  a  specific  purpose, 
and  afterwards  the  vendee,  as  the  agent 
of  another,  makes  a  similar  purchase 
for    the     same     purpose,        the      latter 
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may  show  such  former  representa- 
tions made  to  his  agent  to  establish  a 
warranty.  Engiehardt  v,  Clanton,  83 
Ala.  336,  3  So.  680. 

Advertiting  Circular.  —  Where  the 
manufacturer  of  a  musical  instrument 
offered  to  sell  it  by  letter,  stating  the 
terms  of  the  sale  and  calling  attention 
to  a  circular  advertising  the  instrument 
which  he  had  sent  by  the  same  mail, 
which  circular  stated  that  the  instrument 
was  warranted  for  five  years,  the  offer 
of  the  warranty  in  the  circular  became 
a  part  of  the  offer  of  sale  and,  on  ac- 
ceptance, a  part  of  the  contract  of  pur- 
chase. Snow  V.  Schomacker  Mfg.  Co., 
69  Ala.  111. 

Mistake. — When,  in  the  sale  of  a  slave, 
it  was  agreed  the  purchaser  should  have 
no  warranty  of  soundness,  and  he  was 
informed  that  the  slave  had  been,  some 
years  before,  afflicted  with  fits,  but  no 
bill  of  sale  was  then  executed,  the  par- 
ties agreeing  that  it  should  be  so  on  a 
certain  day,  when  the  price  was  to  be 
paid,  and  the  seller  afterwards  caused 
a  receipt  to  be  drawn  expressing  a  war- 
ranty of  the  then  soundness  of  the  slave, 
under  the  impression  this  would  not 
bind  him  if  the  slave  should  afterwards 
be  afflicted  in  a  similar  manner,  it  was 
held  that  a  case  of  mistake  was  made 
out  sufficient  to  warrant  the  cancella- 
tion of  this  clause  of  warranty.  Clop- 
ton  V.  Martin,  11  Ala.  1<87. 

Fraud. — To  let  in  a  defense  of  fraud 
in  a  sale  where  a  warranty  was  made,  it 
is  only  ne;/cessary  to  show  a  fraud  in 
fact,  and  not  a  fraud  or  mistake  in  the 
execution  of  the  bill  of  sale  containing 
the  warranty.  Huckabee  v.  Albritton, 
10  Ala.  657. 

Sale  of  Unsound  Horse  —  Fraud  — 
Knowledge. — The  guaranty  by  a  seller 
that  an  unsound  horse  sold  was  sound 
would  not  be  a  fraud  unless  the  seller 
knew  of  its  unsoundness.  Jordan  v. 
Austin,  50  So.  70,  161  Ala.  585. 


M^.    _    Statements     Constituting 
Warranty. 

See  ante,  *'In  General,"  §  204. 

§  205  (1)  In  General. 

No  particular  form  of  words  is  neces- 
sary to  constitute  a  warranty.  Barnett 
V.  Stanton,  2    Ala.    181;    Ricks    v,  Dilla- 


hunty,  8  Port.  133,  134;  Tabor  v.  Peters, 
74  Ala.  00,  91. 

No  particular  words  are  essential  to 
constitute  a  warranty.  As  a  general 
rale,  however,  there  must  be  the  affirm- 
ation of  some  fact,  as  distinguished  from 
the  mere  expression  of  an  opinion.  Ta- 
bor V.  Peters,  74  Ala.  90,  W. 

Not  Part  of  Contract.— A  misrepre- 
sentation by  the  seller  of  a  material  fact 
need  not  be  a  part  of  the  contract  in  or- 
der to  authorize  a  rescission.  Hafer  v. 
Cole,  176  Ala.  »42,  *7  So.  757;  Cozzins 
V.  Whitakcr,  3  Stew.  &  P.  322. 

Authority  of  Agentx-A  statement  by 
an  agent,  in  selling  the  goods  of  his 
principal,  that  he  has  authority  from  the 
principal  to  warrant  the  goods  sold,  does 
not  of  itself  constitute  a  warranty  in 
law.    Wilcox  V.  Henderson,  64  Ala.  635. 

§  906  (S)  Intention  of  Parties. 

See  ante,  "In  General,"  §  204. 

A  bare  representation  or  assertion,  if 
so  intended  and  understood,  will  amount 
to  a  warranty.  Barnett  v,  Stanton,  2 
Ala.   181. 

A  bare  representation  or-  assertion  of 
the  quality  of  the  thing  sold,  if  so  under- 
stood and  intended  by  the  parties  will 
amount  to  a  warranty.  Hence,  when  there 
is  evidence  that  such  was  tike  intention 
and  understanding  of  the  parties,  though 
there  was  no  express  demand  for  a  war- 
ranty, a  charge  that  the  "purchaser  must 
buy  on  his  own  responsibility  or  a'sk  a 
warranty"  is  properly  refused,  as  tend- 
ing to  take  away  from  the  jury  all  con- 
sideration of  evidence  of  a  warranty 
voluntarily  made,  or  arising  out  of  the 
circumstances  of  the  transaction.  Clag- 
horn  V.  Lingo,  62  Ala.  230;  Barnett  v, 
Stanton,  2  Ala.  1»1. 

§  806   (3)   Matters  of  Opinion  or  Com- 
mendation. 

See  ante.  "In  General,"  §  206  (1); 
post,  "Statements  as  to  Kind,  Quality, 
Condition,  or  Value,"  §  205   (4). 

A  mere  statement  by  the  seller  of  his 
own  opinion  and  belief,  not  amounting 
to  a  positive  affirmation  or  statement  of 
fact,  upon  a  matter  concerning  which  a 
purchaser  is  to  exercise  his  own  judg- 
ment, does  not  amount  to  a  warranty. 
Ricks  V.  Dillahunty,.  S  Port.  133. 

A   representation  by   the   seller,  as   to 
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the  quality  of  an  article  sold  by*him,  when 
merely  the  expression  of  an  opinion, 
does  not  amount  to  a  warranty;  nor 
does  it  constitute  a  defense  to  an  action 
for  the  price,  unless  he  knew  it  to  be 
untrue,  or  stated  it  as  a  fact  when  he 
had  no  knowledge  or  well-founded  be- 
lief that  it  was  true;  and  this  rule  equally 
applies  to  representations  of  an  agent  in 
negotiating  a  sale.  Wilcox,  etc.,  Co.  v. 
Henderson,  ^  Ala.  535. 

Though  the  representation  of  the  sel- 
ler be  positive,  it  will  be  regarded  as  a 
mere  expression  of  his  belief  or  opin- 
ion, unless  it  was  intended  and  received 
as  a  stipulation,  that  the  quality  of  the 
property  was  such  as  it  was  represented. 
Barnett  v,  Stanton,  2  Ala.  181;  Ricks  v, 
Dillahunty,  8  Port.  133. 

Statement  by  Specialist  —  Words  of 
praise  or  commendation,  such  as  are  or- 
dinarily used  by  the  vendor  of  wares  or 
chattels,  however  extravagant,  impose 
no  liability,  either  in  the  nature  of  a 
.  contract,  or  as  a  fraud;  but  a  false  state- 
ment, deliberately  made,  though  in  the 
form  of  an  opinion,'  as  to  the  quality, 
quantity,  or  condition  of  the  thing  sold, 
may  amount  to  a  warranty,  if  so  in- 
tended and  understood  by  the  parties; 
and  what  would  be  mere  matter  of 
opinion,  when  spoken  by  a  non-special- 
ist, may  be  matter  of  fact  when  spoken 
by  a  specialist  Tabor  v.  Peters,  74 
Ala.  90. 

Sale  of  Guano.  —  An  expression  of  a 
mere  opinion  by  a  seller  of  guano  that 
it  is  a  good  fertilizer  is  not  a  warranty. 
Farrow  v.  Andrews,  ©9  Ala.  05;  Wilcox, 
etc.,  Co.  V,  Henderson,  64  Ala.  535. 

Sale  of  Patent  Rights. — A  statement, 
by  one  selling  patent  rights,  that  the 
patented  article  was  "a  valuable  and  use- 
ful improvement,"  is  but  an  expression 
of  opinion,  on  which  the  buyer  has  no 
right  to  rely.  Bain  v.  Withey,  107  Ala. 
223,  18  ?o.  217. 

§  M5  (4)  Statements  as  to  Kind,  Qual- 
ity, Condition,  or  Value. 

See  ante,  "Intention  of  Parties,"  §  205 
(2);  "Matters  of  Opinion  or  Commen- 
dation," §  205  (3);  post,  "Exclusion  by 
Contract  or  Express  Warranty  or  Re- 
fusal to  Warrant,"  §  211. 

On   the  sale    of  a    patent    right  to  a 


churn  manufactured  by  the  seller,  he 
exhibited  a  sample  of  it,  stating  that  : 
would  produce  butter  in  from  three  :j 
five  minutes,  could  be  operated  by 
child  five  or  six. years  old,  that  it 
made  of  juniper  wood,  and  that  r 
dasher  was  nickel-plated,  whereis 
fact  it  would  not  produce  butter  is  t 
than  ten  minutes,  was  too  heavy  r 
children  to  work  it,  was  made  of  w 
pine  and  painted,  and  the  dasher  vas 
polished  iron.  Held,  a  valid  warns; 
and  that  the  court  could  not  pronocc 
the  discrepancies  so  plain  and  obri 
as  to  avoid  it.  Tabor  v.  Peters,  74  Als. 

Where  the  vendee  said,  during  the  t 
gotiation  of  a  trade,  "If  there  is  u; 
thing  wrong  with  these  mules,  not  '^ 
cernible,  I  want  you  to  tell  me,**  and  *i 
vendor  replied,  "They  arc  as  sound  a 
dollar,''  and  the  trade  was  made  oc  d 
faith  of  that  statement,  it  amount »i  ' 
a  warranty  of  soundness.  Riddk 
Webb,  110  Ala.  590,  18  So.  323.  dted 
note  in  32  L.  R.  A.,  N.  S.,  18& 


206.  — •  Reliance  by 
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See  ante,  "Warranty  Distingn^b 
from  Other  Grounds  of  Liability.*  §  U 
post,  "Inspection  by  Buyer,"  §  214. 

Patent  Defects. — ^A  buyer  may  reh 
an  express  warranty,  except  as  to  pa? 
defects  obvious  on  casual  inspect 
and  is  not  bound  to  make  any  exaac 
tion.  Adams  Mach.  Co.  v.  Tamer 
So.  308,  162  Ala.  351,  cited  in  note  h 
L.  R.  A.,  N.  S.,  237;  Brown  v.  Free 
79  Ala.  406;  Tabor  v  Peters,  74  Ala  • 

Latent  Defects. — As  against  latent 
fects,  a  purchaser  of  goods  may  rely 
a   warranty,   and  need   not   make  ar. 
amination.     Brown   v.   Freeman,  79   ^ 
406,  cited  in  note  in  24  L.  R.  A^  N 
239. 

Printed  Circular  —  Vendee's  Kao 
edge. — In  an  action  for  goods  sold,  v::^ 
the  plaintiffs'  printed  circnlar  was  \ 
only  evidence  of  express  warranti 
charge  that,  if  the  evidence  tai>: 
show  that  the  circular  came  to  de:. 
ants'  knowledge,  there  was  no  cx|l* 
warranty,  and  that  the  defendants  v'^ 
not  rely  on  one,  was  properW  ir'^ 
Landman  v.  Bloomer,  23  So.  75,  IIT  -^ 
312. 
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07.  Implied  Warrantiet  in  GenenL 

se  ante,  "Application  of  Doctrine  of 
cat  Emptor,"  §  32. 

is  not  necessary  for  the  indemnity 
he  purchaser  that  he  should  in  all 
5  require  an  express  warranty,  as  in 
e  case  the  law  will  imply  a  warranty. 
:s  V.  Dillahunty,  8  Port.  133,  134. 
moiis  Defects.  —  An  implied  war- 
f  does  not  arise  where  the  defect  is 
)us.  Hafer  v.  Cole,  176  Ala.  242,  57 
r57. 

L  Implied  Warranty  of  Title. 
the  absence  of  anythinsr  to  the  con- 
,  a  sale  of  a  chattel  carries  the  im- 
ion   of  a  warranty  of  title  thereto. 

V,  Haynes  &  Bro.,  51  So.  416,  164 
294;    Cozzins   v.   Whitaker,   3   Stew. 

322;  Ricks  v.  Dillahunty,  8  Port. 
Williamson   v.     Sammons,    34    Ala. 

ere    the  seller  of  goods   is   in   pos- 

n,    the    law    implies  a    warranty  of 

Hafer  v.  Cole,  176  Ala.  242,  57  So. 

iVilliamson    v.    Sammons,    34    Ala. 

seller  of  chattels  impliedly  stipu- 
hat  the  article  sold  is  his  own,  and 
e  will  indemnify  the  buyer  for  the 
f  the  title  is  in  another  person. 
V.    Dillahunty,   8   Port.   133. 

Implied  Warranty  of  Quality,  Fit* 

IB,  or  Condition. 

post,   "In   General,"   §   210;     "Ex- 

by  Contract  or  Express  Warranty 
tisal  to  Warrant,"  §  211;  "Knowl- 
y  Party  of  Defects,"  §  212;  "Ap- 
n  of  Doctrine  of  Caveat  Emptor," 
''Inspection  by  Buy^r,"  §  214; 
y    Sample,"  §  215;    "Merchantabil- 

21'^;  "Fitness  for  Purpose  In- 
'   §   »17. 

In  GeneraL 

»ost,     "Making   and    Requisites   of 
Warranty,"   §  342   (1). 
<locs  not  necessarily  imply  a  war- 
to    condition.    Troy  Grocery  Co. 
r    &    Wrightington,  36  So.  12,  139 
cited  in  note  in  15  L.  R.  A.,  N. 
I>erry  v,  Johnston,  59  Ala.  648. 
3ecM»    of  Price.— The   rule   that  a 
•ice    virarrants  sound  property,  un- 
e    f^e   a  special  agreement  to  take 
ertx    sound  or  unsound,  is  not  the 
est     ^'  Cunningham,  9   Port  104. 


At  common  law,  a  sound  price  does 
not  imply  a  warranty  of  soundness  by 
the  seller  of  a  chattel.  Ricks  v,  Dilla- 
hunty, 8  Port.  133,  134. 
-  The  rule  that  a  warranty  of  the  value 
and  quality  of  a  chattel,  is  implied  by  a 
soundness  of  price  has  not  been  adopted 
in  Alabama.  Cozzins  v.  Whitaker,  S 
Stew.  &  P.  322. 

Sold  by  Description. — Where  goods 
are  sold  by  description,  and  not  by  the 
buyer's  selection  or  order,  and  without 
any  opportunity  for  inspection  before 
buying,  there  is  ordinarily  an  implied  war- 
ranty, not  only  that  they  conform  to  the 
description  in  kind,  but  also  that  they  are 
not  so  inferior  as  to  be  unsalable  among 
dealers  in  the  goods.  Richard  P.  Baer  & 
Co.  V.  Mobile  Cooperage  &  Box  Mfg. 
Co.,  49  So.  92,  159  Ala.  491,  cited  in  notes 
in  31  L.  R.  A.,  N.  S.,  783,  35  L.  R.  A.,  N. 
S„  285,  286;  Cachet  r.  Warren,  72  Ala. 
288. 

§  211. Exclusion  by  Contract  or  Ex- 
press Warranty  or  Refusal  to  War- 
rant 

Where  there  is  an  express  warranty  in 
one  particular,  the  law  will  not  imply  it 
in  another.     Barnes  v,  Blair,  16  Ala.  71. 

The  law  of  implied  warranty  in  the  sale 
of  personalty  has  no  application  to  a  case 
where  the  property  was  sold  under  a  con- 
tract of  express  warranty.  Thomas  v. 
Thomas,  41  So.  141,  146  Ala.  533,  cited  in 
note  in  33  L.  R.  A.,  N.  S.,  502. 

A  warranty  of  title  in  a  bill  of  sale  is 
an  exclusion  of  all  other  warranties  not 
expressed,  and  conclusive  that  the  seller 
did  not  warrant  the  qualities  nor  sound- 
ness of  the  property.  Wren  v.  Wardlaw, 
Minor  363. 

Where  there* is  an  express  warranty  of 
title,  the  law  will  not  imply,  a  warranty 
of  soundness.    Barnes  v.  Blair,  16  Ala.  7i. 

An  instrument  in  the  following  words: 
"Received,  Mo-bile,  24th  April,  1845,  of 
James  Barnes,  six  hundred  and  fifty  dol- 
lars for  a  negro  slave,  named  Joe,  about 
twenty-five  years  old,  sound  and  healthy, 
the  title  to  the  same  I  fully  guarantee," 
does  not  import  a  warranty  of  soundness. 
Barnes  v.  Blair,  16  Ala.  71. 

§  212.  Knowledge  by  Party  of  De- 
fects. 

Obvions    or   Latent    Defects. — A    war- 
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ranty,  express  or  implied,  docs  not 
cover  defects  which  are  external  and 
visiblei  plain  and  obvious  to  inspection  by 
the  eye;  but,  even  as  to  such  defects,  ''the 
vendor  would  be  gruilty  of  a  fraud,  if  he 
says  or  does  anything  whatever  with  an 
intention  to  divert  the  eye,  or  to  obscure 
the  observation  of  the  buyer."  Tabor  v. 
Peters,  74  Ala.  90. 

§  213.   Application    of    Doctrine    of 

Caveat  Emptor. 

Sale  by  Description.  —  The  doctrine 
of  caveat  emptor  does  not  apply  to 
a  sale  of  goods  by  description  and 
not  by  the  buyer's  selection  or  order  and 
without  any  opportunity  f-^r  insuection 
before  buying,  especially  where  the  sel- 
ler is  the  manufacturer  or  the  sale  is  ex- 
ecutory for  future  delivery.  Richard  P. 
Baer  &  Co.  v.  Mobile  Cooperage  &  Box 
Mfg.  Co.,  49  So.  92,  159  Ala.  491;  Cachet 
V,  Warren,  72  Ala.  288. 

In  cne  absence  of  fraud,  the  general 
rule  of  the  common  law  is,  that  the  buyer 
of  goods  takes  them  at  his  own  risk,  in 
the  absence  of  an  express  warranty,  un- 
less a  warranty  is  implied  from  the  nature 
and  circumstances  of  the  sale.  Cachet  v, 
Warren,  72  Ala.  28»;  Ricks  v,  Dillahunty, 
8  Port.  133;  Barnett  v.  Stanton,  2  Ala. 
181. 

§  214.  ^—  Inspection  by  Buyer. 

See  ante,  "Reliance  by  Buyer  on  State- 
ments," §  206;  post,  "Conditions,  Limi- 
tations,   and    Exceptions,"    §    220. 

Where  goods  are  open  to  inspection 
and  are  actually  examined  before  the 
sale,  there  is  no  implied  warranty  of 
quality,  though  the  manufacturer  himself 
may  be  the  vendor.  Barnett  v,  Stanton, 
2  Ala.  195. 

§  216.  Sale  by  Sample. 

When  goods  are  sold  by  sample  or  de- 
scription, and  the  buyer  has  no  opportun- 
ity to  inspect  them,  it  is  of  the  essence 
of  the  contract  that  the  goods  delivered 
shall  correspond  to  the  sample,  or  shall 
answer  to  the  description.  Cachet  v, 
Warren,  72  Ala.  288. 

On  a  sale  of  goods  by  sample  there  is 
an  implied  warranty  that  the  bulk  of  the 
goods  is  equal  to  the  sample  in  quality 
and  soundness.  Magee  v.  Billingsley,  3 
Ala.  679. 


On  a  sale  of  goods  by  sample,  the  seUe' 
only  warrants  that  the  bulk  of  the  fooc* 
delivered  shall  correspond  with  the  sams 
Cachet  v.  Warren,  72  Ala.  288. 

On  a  sale  of  "rust  proof  oats'*  by  aa- 
pie  to  a  farmer,  there  is  no  implied  «r- 
ranty  that  they  are  reasonably  Bt  for  *.s- 
mediate  planting.  Cachet  v.  Warreii.  Tt 
Ala.  288. 

§  216.  Merchantability. 

When   goods    are   sold    by   descripr?! 
and  the  buyer  has  no  opportunity  to  : 
spect  them,  there  is  an  implied  varn. 
that   the   goods    furnished    shall  be  □-:' 
chantable.    Cachet  v,  Warren,  72  Ala.  ;r 

§  217. Fitness  for  Purpose  Irn 

§  217  (1)  In  QcneraL 

Where  personalty  is  bought  for  a  par 
ticular  purpose,  known  to  the  seller,  as 
the  buyer  does  not  inspect  the  good 
trusts  to  the  judgment  of  the  sellc,  u^ 
is  an  implied  warranty  that  the  p: 
will  be  reasonably  fit  for  that  psr^' 
Troy  Crocery  Co.  v.  Potter  &  Wn 
ington,  36  So.  12,  139  Ala.  359;  Fnt". 
Hollan,  133  Ala.  583,  32  So.  494. 

An  implied  warranty  is  not  that  the 
tide  or  thing  sold  shall  be  the  best  c 
kind,  or  such  as  might  have  been  rt 
sented  at  the  time  of  the  sale,  but  cs 
that  such  article  shall  be  reasonably 
able  for  the  purpose  for  which  it  m$ 
tended  to  be  used.  Hod^e  v.  Tom  1 
So.  422,  115  Ala.  3M. 

There   is  no   implied   warranty,  in 
sale  of  guano  by  one   not   the 
turer,  that  is  was  reasonably  well  adai 
for   the  purposes   for  which   it  was 
chased.     I^rrow  v.  Andrews,  69  Ala. 
cited  in  note  in  22  L.  R.  A.  189. 

In  the  sale  of  secondhand  machiDerT 
o.  b.,  cars  in  good   condition,  there 
no   implied     warranty   of   its     reaso 
adaptation  to  the  uses   for  which  i: 
bought;     the  term  "good  condition" 
implying  that  it  would  be  loaded  wit 
injury  to  its  condition.     Johnson  r 
den,   187  Ala.   142,  65  So.  dl3. 

§  217  (2)  Sale  by  Ptodncer  or  Masid 

turer. 

See  post,  "Knowledge  of  Seller  oi  1 
tended  Use  of  Goods,"  §  217   (3). 

When   a   manufacturer    or   dealer 
tracts    to    supply    an    article    whic~ 
makes,    or    in    which     he    deals.    kz>o 
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that  the  purchaser  wishes  to 
]y  it  to  a  particular  purpose,  and 
essarily  trusts  to  his  judgment  or 
1,  there  is  an  implied  warranty  on  his 
:  that  the  article  shall  be  reasonably 
or  the  purpose  to  which  it  is  to  be  ap- 
i.  Gachct  v.  Warren,  72  Ala.  288; 
or  V.  Peters,  74  Ala.  9Q;  Snow  v. 
smacker  Mfg.  Co.,  69  Ala.  111. 
'hen  a  person  manufactures  and  sells 
rticle  or  commodity  for  a  special  pur- 
,  he  must  be  held  to  stipulate  that  it 
ieful  for  and  adapted  to  that  purpose; 
if  it  is  not  adapted  to  that  purpose, 
is  worthless,  the  purchaser  may  re- 
to  pay  for  it.  Pacific  Guano  Co.  v. 
en,  66  Ala.  582;  Herring  v,  Skaggs, 
la.  180. 

warranty  in  the    sale    of  a  chattel 

under  some  circumstances,  exist 
>ut  any  express  stipulation  therefor; 
bere  the  sale  is  by  a  manufacturer  of 
rticle  he  makes  and  supplies  for  a 
il  purpose  upon  the  vendee's  trust 
it  will  be  suitable  for  such  purpose, 
ch  case  there  is  ordinarily  an  implied 
nty  that  the  article  will  be  reason- 
»o  suitable.  Kennebrew  v.  Southern, 
Vlach.  Co.,  106  Ala.  377,  17  So.  546; 

V.    Schomacker    Mfg.    Co.,    69   Ala. 

Troy  Grocery  Co.  v.  Potter,  139 
59,  36  So.  12;  Pacific  Guano  Co.  v. 
n,  66  Ala.  582. 

thinesu— The  law  implies  a  warranty 
:>n tract  for  the  sale  of  machines  that 
ire  reasonably  acfapted  to  the  pur- 
•or   which  they  were  sold.     Kenne- 

V.     Southern     Automatic     Electric 

Mach.  Co.,  106  Ala.  377,  17  So.  545, 
n  note  in  15  L.  R.  A.,  N.  S.,  858. 

of  Piano  by  Manufacturer  to 
'. — Where  a  manufacturer  sells  a 
with  knowledge  that  the  purchaser 
scaler  in  pianos,  and  buys  to  resell 
let,  there  is  an  implied  warranty 
le  material  and  workmanship  are 
that  it  is  adapted  to  the  uses  for 
it  was  made,  and  is  a  reasonably 
:iusical  instrument,  taking  into  the 
e  its  class  or  style  and  price.  Snow 
>macker  Mfg.  Co.,  69  Ala.  Ill,  cited 
s   in   22   L.  R.  A.  190,  192. 

I>  Knowledge  of  Seller  of  Intended 
5  of  Goods. 

intc,  "Sale  by  Producer  or  Manu- 
■r   §   217   (2). 


At  least  an  implied  warranty  arts      I 
personal   property  sold  is  fit  for 
ticular  use,  where  the  seller  is  inl      i 
that  the  purchaser  is  buying^  it  fo 
use,  although  in  general  there  is  n 
implied  warranty  if  the  thing  pur      i 
is  present  and  open  to  the  inspecti( 
examination   of   the   purchaser.    Pc 
Johnston,  59  Ala.  648« 

If  a  manufacturer,  or  dealer,  coi     i 
to    sell    a    known    and    described    :     i 
which  he  makes,  or  deals  in,  and  d     i 
that  article,  though  he  may  know  tl: 
purchaser   intends   it   for   a   specifi< 
pose,   there   is  no   implied  warrant;     I 
it   is  suitable   for  that  purpose.     ( 
V.  Warren,  72  Ala.  288. 

Where  a  manufacturer,  who  knew, 
selling,  the   use   to   which   the  buy< 
sired  to  put  the  goods,  agreed  to  c 
as  much  shipping  cull  and  mill  cull    i 
ber,  at  prices  fixed  for  each,  as  the      i 
should  desire  to  a  certain  limit,  it     i 
plied    with    its    contract    if    it    del: 
either  shipping  or  mill  culls  which     , 
merchantable  and  could  be  used  fc 
purpose  for  which  they  were  orderec 
would    not    be    bound    by    any    ci    I 
as   to    size    or    quality;    but    there 
an    implied     warranty     that     the 
would  not  deliver  mill  culls,  and  c 
the  higher  price  for  shipping  culls, 
ard  P.   Baer  &  Co.  v.  Mobile  Coop 
&  Box  Mfg.  Co.,  49  So.  92,  159  Ala 

i  217  (4)  Sale  of  Trees,  Seeds,  or  P  i 

On  a  sale  of  "rust-proof  oats"  by  ss  i 
to  a  farmer,  there  is  no  implied  war  i 
that  they  are  reasonably  fit  for  imme  I 
planting.  Gachet  v.  Warren,  72  Ala. 
cited  in  notes  in  70  L.  R.  A.  660,  J  i 
R.  A.,  N.  S.,  82. 

§  218.  Construction  and  Operation. 

See  post,  ''Subject  Matter  and   Sc  ' 
§  219;  "Conditions,  Limitations,  and 
ceptions,"  §  220. 

§  219.  Subject  Matter  and  Sco  i 

Obvious  Defects. — A  general  warr; 
of  soundness  does  not  cover  visible 
external  defects  which  are  plain  and  c 
ous  to  the  purchaser,  such  as  the  eye 
discover  and  enable  him  to  comprehi 
but  it  covers  all  other  defects,  <: 
though  the  purchaser  is  informed  of  t 
nature,  character,  and  extent.  Living: 
V.   Arrington,  28  Ala.  424. 


/ 


710 


Sales 


§§  219-223  (2) 


Defects  known  and  Unkown« —  An  ex- 
press warranty  extends  to  all  defects, 
whether  known  or  unknown  to  the  seller, 
unless  they  ,be  such  as  a  common  pur- 
chaser might  have  observed  at  the  time 
of  sale.     Ricks  v.  Dillahunty,  8  Port.  133. 

Temporary  or  Permanent  Diaeases. — A 
warranty  of  soundness  covers  all  diseases 
which  affect  the  value  of  the  thing  sold, 
whether  temporary  or  permanent.  Korne- 
gay  V,  White,  10  Ala.  255. 

Warranty  of  Soundness  as  Well  as  of 
Title.— The  words,  **I  warrant  and  de- 
fend," in  the  bill  of  sale  of  a  negro,  are 
a  warranty  of  soundness,  as  well  as  ol 
title.  Duff  V.  Ivy,  3  Stew.  140;  Living- 
ston V.  Arrington,  28  Ala.  424. 

'•Every  Piano  Warranted  for  Five 
Years." — The  words,  **Every  piano  war- 
ranted for  five  years,"  contained  in  a  con- 
tract of  sale  of  pianos  by  the  manufac- 
turer, constitute  a  warranty  that  each 
\  piano  sold  has  no  inherent  defect,  either 
of  materials  or  workmanship,  which  will 
cause  it  to  break  or  give  way  within  five 
years  after  the  sale,  but  they  do  not  war- 
rant the  style  or  grade  of  the  instrument. 
Snow  V.  Schomacker  Mfg.  Co.,  69  Ala. 
111. 

Count  and  Inspection  of  Lumber 
Guaranteed. — A  contract  by  which  the 
seller  guaranteed  count  and  inspection  oC 
all  lumber  at  destination  should  be  con- 
strued merely  to  mean  that  the  seller 
guaranteed  that  the  lumber,  when  it 
reached  its  destination,  should  come  up 
to  the  count  and  inspection  specified  in 
the  bills  rendered  to  the  buyer,  and  had 
no  reference  to  the  evidence  necessary  to 
prove  what  the  real  condition  of  the  lum- 
ber was  on  arrival.  Byrd  v.  Beall,  43  So. 
749,  150  Ala.  122. 

Slave  with  Unsound  Legs— Agreement 
"to  Make  Him  Good."— A  bill  of  sale  of 
a  slave  8  years  old  contained  a  warranty 
in  these  words:  "I  also  do  warrant  Joe 
to  be  sound  in  mind  and  body,  with  the 
exception  of  his  legs;  and  I  do  hereby 
bind  myself  that,  if  his  legs  should  in- 
jure him  from  being  a  serviceable  boy  at 
the  age  of  15  years,  to  make  him  good." 
In  an  action  for  a  breach  of  this  war- 
ranty, it  was  held  that  the  meaning  of  the 
,  warranty  was  that,  if  the  injury  to  the 
boy's  legs  should  lessen  his  capacity  for 
service  at  the  age  of  15,  the  vendor  should 


make  good  that  injury,  and  not  that  the 
boy  should  Have  at  that  age  a  market 
value  equal  to  that  of  a  boy  capable  of 
doing  ordinary  service  on  a  plantation. 
Gingles  v.  Caldwell,  21  Ala.  444. 

§  280.  -^—  Conditions,  Limitations^  and 
Exceptions. 

A  stipulation  in  a  contract  of  sale  of 
machinery,  with  warranty,  that  if  any- 
thing was  "found"  defective,  notice  there- 
of should  be  given  to  the  seller  within  10 
days  after  the  machinery  was  received, 
the  seller  reserving  the  right  to  correct  the 
same  and  to  furnish  the  material  and  la- 
bor to  obviate  the  defect,  did  not  require 
the  buyer  to  inspect  the  machinery  with 
a  view  to  giving  the  notice.  Adams 
Mach.  Co.  V.  Turner,  50  So.  308,  102  Ala. 
351. 

§  221.  Breach. 

See  post.  "In  General,"  §  222;  "War- 
ranty of  Quality,  Fitness,  or  Condition," 
§  223. 


In  GeneraL 

The  vendee  of  personal  property,  after 
a  breach  of  the  warranty  of  soundness,  is 
not  bound  to  accept  the  proposition  of 
the  vendor  to  rescind  the  contract  and  re- 
fund the  purchase  money,  with  interest 
Marshall  v.  Wood,  16  Ala.  806. 

§  223. Warranty  of  Quality,  Fitness 

or  Condition. 

§  228  (1)  In  General. 

A  warranty  of  soundness  is  broken, 
whether  the  defect  complained  of  is  of 
a  permanent  character  or  not  Marshall 
r.  Wood,  16  Ala.  806;  Kornegay  v. 
White,  10  kU.  255. 

§  22S  (2)  Fitness  for  Purpose  Intended. 

Where  a  range  was  purchased  under  a 
contract  that,  if  it  idid  not  bake  and  cook 
well  and  give  satisfaction,  the  seller  would 
refund  'the  purchase  money  and  pay  the 
freight,  a  failure  of  the  stove  either  to 
cook  well,  bake  well,  or  to  give  satisfac- 
tion entitled  the  purchaser  to  the  refund- 
ing of  the  purchase  price  and  payment  of 
freight,  and  it  was  not  necessary  to  a 
breach  of  the  contract  that  the  range  fail 
to  meet  all  three  requirements.  Thompson 
V,  John  W.  0*Neil  &  Co.,  46  So.  229,  155 
Ala.  411. 
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§  SM.  Notice  to  Seller  of  Delects. 

Necessity  and  Effect  of  Notice  in  Qen- 
end. — ^A  contract  of  sale  of  machinery 
contained  a  warranty  and  a  separate  and 
distinct  clause  providing  that  notice  of 
defects  should  be  given  to  the  seller 
within  10  days  after  the  machinery  was 
received,  or  the  same  should  be  deemed 
waived;  the  seller  reserving  the  right  to 
furnish  all  material  and  labor  to  correct 
the  defects.  Held,  that  the  notice  was 
not  a  condition  precedent  to  a  recovery 
for  breach  of  the  warranty.  Adams 
Mach.  Co.  V,  Turner,  50  So.  308,  162  Ala. 
351. 

§  M5.  Opportunity  of  Seller  to  Remedy 
Defects. 

Under  a  contract  of  sale  of  machinery, 
with  warranty,  providing  that  notice  of 
defects  should  be  given  to  the  seller  with- 
in 10  days  after  the  machinery  was  re- 
ceived, and  the  seller  allowed  to  correct 
the  same,  and  that  no  claim  for  any  ma- 
terial furnished  or  work  done  by  the 
buyer  shall  be  allowed,  as  the  seller  re- 
served the  right  to  furnish  the  material 
or  do  the  work,  the  dependent  right  of 
the  seller  to  furnish  the  material  or  do  the 
worl^  became  extinct  on  expiration  of  the 
10  days  within  which  to  report  discovered 
imperfections  to  the  seller,  Adams  Mach. 
Co.  V,  Turner,  50  So.  308,  162  Ala.  351. 

§  8S6.  Return  of  Goods. 

Necessity  and  Effect  in  General. — See 
post,    ''Conditions    Precedent,"   §   327. 

In  an  action  for  breach  of  warranty  in 
the  sale  of  a  chattel,  an  offer  to  return, 
or  actual  return,  if  practicable,  is  neces- 
sary wherever  the  object  is  to  rescind  the 
contract  and  avoid  payment  oif  the  con- 
sideration money,  or  to  recover  back  the 
price  already  paid.  Cozzins  v,  Whitaker, 
3  Stew.  &  P.  322. 

A  return  or  offer  of  the  warranted 
goods  is  necessary  only  where  the  plain- 
tiff disaffirms  the  contract  and  seeks  to 
recover  the  consideration  paid  for  it.  Coz- 
zins V,  Whitaker.  3  Stew.  &  P.  322. 

§  8S7.  Waiver  of  Breach. 

§  827  (1)  In  GeneraL 

The  fact  that  a  vendee  of  a  chattel,  on 
being  informed  that  an  adverse  title  has 
been  set  up  to .  the  property,  examines 
such  title,  and  expresses  himself  satisfied 


with  his  own,  does  not  deprive  him  of  his 
right  of  action  agaitist  his  vendor  on  a 
breach'  of  his  warranty  of  title.  Harris 
V,  Rowland,  23  Ala.  644. 

Where  the  vendee  of  personal  property, 
after  a  breach  of  the  warranty  of  sound- 
ness, promises  to  consider  the  proposition 
of  the  vendor  to  rescind  the  contract  and 
refund  the  purchase  money,  and  to  give 
notice  whether  he  would  accept  such 
proposition  or  not  before  he  instituted 
suit,  his  failure  to  give  such  notice  does 
not  amount  to  a  waiver  or  discharge  of 
the  vendor's  liability.  Marshall  v.  Wood, 
16  Ala.  806. 

Where  the  manufacturer  of  pianos  was 
liable  for  breach  of  warranty,  the  mere 
fact  that  his  purchaser  bought  two  other 
pianos  from  him  without  insisting  on  pay- 
ment for  the  breach  was  no  waiver  there- 
of, and  the  purchaser  was  entitled  to  set 
it  off  on  a  suit  tof-  the  price  of  the  two 
■pianos.  Snow  v.  Schomacker  Mfg.  Co., 
69  Ala.  Ijlil. 

§  8S7  (2)  Acceptance,  Use,  or  Failure  to 
Return  or  Object 

Action  upon  Warranty  or  for  Fraud*— 

The  mere  acceptance  and  use  of  goods 
by  a  buyer,  even  after  knowledge  of  de- 
fects, would  not  prevent  his  action  upon 
a  warranty  or  for  fraud;  a  warranty  sur- 
viving the  acceptance.  Richard  P.  Baer 
&  Co.  V.  Mobile  Cooperage  &  Bex  Mfg. 
Co.,  49  So.  92,  159  Ala.  491,  cited  in  note 
in  35  L.  R.  A.,  N.  S.,  508;  Cozzins  v.  Whit- 
aker, 3  Stew.  &  P.  322;  Milton  v,  Row- 
land, 11  Ala.  732. 

Use  after  Refusal  to  Take  Lumber  Ex- 
cept at  Lower  Price.  —  Where  lumber 
sold  is  of  such  a  quality  as  to  justify  the 
purchasers  in  refusing  to  pay  the  contract 
price,  and  they  notify  the  seller  of  this, 
and  refuse  to  take  it  except  at  a  price 
named  by  them,  their  subsequent  use  of 
it,  on  not  hearing  from  the  seller,  renders 
them  liable  for  at  least  its  market  value. 
Brown  v.  Peters,  94  Ala.  459,  10  So.  261. 

Failure  to  Place  Engine  on  Cars  as 
Stipulated. — Where  a  contract  for  the 
sale  of  an  engine  provided  that  if,  at  the 
end  of  30  days'  trial,  the  engine  was  not 
satisfactory,  defendant  should  deliver  it 
on  board  cars  at  a  certain  place,  defend- 
ant's failure  to  place  the  engine  on  cars 
as  stipulated  after  30  days'  trial  precluded 
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bim  from  afterwards  claiming  that  the 
engine  did  not  comply  with  the  represen- 
tations and  guaranties  made  by  plaintiff 
to  defendant.  Charter  Gas,  etc.,  Co.  v. 
Barton  (Ala.),  39  So.  985. 

Examination  of  Adverse  Titl&^Ex- 
preasion  of  Satisfaction  with  Hia  Own. — 

If  a  vendee,  on  being  informed  that  an 
adverse  title  was  set  up  to  the  property, 
examines  that  title,  and  expresses  him- 
self satisfied  with  his  own,  it  does  not  de- 
prive him  of  his  right  of  action  against 
his  vendor  on  a  breach  of  his  warranty 
title.     Harris  v.  Rowland,  23  Ala.  644. 

Failure  to  Complain. — A  buyer  may 
maintain  an  action  for  a  breach  of  the 
seller's  warranty  of  the  quality  of  goods, 
though  they  were  accepted  and  paid  for 
without  any  complaint  being  made  as  to 
the  quality.  Ryerson  Grain  Co.  v.  Moycr, 
9  Ala.  App.  254,  63  So.  13;  Baer  &  Co.  v. 
Mobile  Cooperage,  etc.,  Co.,  159  Ala.  4W, 
49  So.  92. 

VII.  REMEDIES  OF  SELLER. 

(A)   STOPPAGE   IN  TRANSITU. 

§  »8.  Native  ol  Right  in  General 

See  ante,  "Breach,"  §  221. 

§  989.  Insolvency  of  Buyer. 

See   the   title   CARRIERS. 

The  insolvency  of  the  vendee  is  indis- 
pensable to  the  exercise  of  the  right  of 
stoppage  in  transitu.  Bayonne  Knife  Co. 
v,^  Umbenhauer,  107  Ala.  406,  18  So.  175. 

The  seller  of  goods  may  stop  them  in 
transitu,  on  account  of  the  purchaser's  in- 
solvency existing  before,  but  not  known 
to  the  seller  until  after,  the  sale.  Loeb  v. 
Peters,  63  Ala.  243. 

A  seller  can  not  stop  goods  in  transit 
simply  because  the  buyer  absconded  be- 
fore they  reached  him,  where  the  buyer's 
insolvency  is  not  shown.  Smith  v.  Bar- 
ker, 102  Ala.  679,  15  So.  340. 

Evidence. — ^Where  a  vendor  who  has 
on  closing  of  his  vendee's  store  by  at- 
tachment endeavored  to  exercise  his 
right  of  stoppage  in  transitu  aa  to  cer* 
tain  of  the  goods  attached  intervenes  as 
claimant  in  the  attachment  suit,  evidence 
that  the  vendee  had  a  large  amount  of 
property  in  another  state  is  admissible 
to  prove  the  solvency  of  the  vendee  when 
the    vendor    attempted    to    exercise    the 


right  of  stoppage.    Bayonne  Knife  Ca  r. 
Umbenhauer,  107  Ala.  496,  18  So.  173. 

§  S80.  Persons  aa  against  Whom  Riclit 
May  Be  Exerciaed. 

See  post,  "Bona  Fide  Purchasers  c: 
Bills  of  Lading  or  of  Goods  fron 
Buyer,"  §  231. 

§  381. Bona  Fide  Pnrchaaere  of  Bi3s 

of  Lading  or  of  Gooda  from  Bayer. 

The  right  of  stoppage  in  transits  cs 
account  of  the  purchaser's  insolvency  :s 
lost  if  the  purchaser  has  sold  the  goc<<l^ 
and  indorsed  the  bill  of  lading  to  a  sc- 
purchaser  for  value  in  good  faith:  h.: 
the  subpurchaser's  knowledge  of  the  ord- 
inal insolvency  bears  on  the  quesdoc  : 
his  good  faith.  Loeb  v.  Peters,  63  Alx 
243. 

§  282.  Waiver  or  Losa  of  Ricfat 

Where  a  vendor,  as  soon  aa  be  hears  .: 
the  closing  of  his  vendee's  store  by  leri«s 
of  attachment,  endeavors  to  exercise  b« 
right  of  stoppage  in  transitu,  the  mere  At- 
tachment of  the  goods  before  deliver 
to  the  vendee  will  not  defeat  such  rig'> 
Bayonne  Knife  Co.  v.  Umbenhaoer.  :■* 
Ala.  496,  18  So.  175. 

The  right  of  stoppage  in  trantita  os 
account  of  the  purchaser's  insolvency  :i 
lost  if  the  purchaser  has  sold  the  goodv 
and  indorsed  the  bill  of  lading  to  a  se*^ 
purchaser  for  value  in  good  faith.  Lc«^ 
&  Bro.  V,  Peters  &  Bro.,  63  Ala.  241 


§  288.  Operation  and  Effect. 

A  vendor  who  has  shipped  goods  *? 
another  on  credit,  and  who  notifies  tac 
railroad  company  not  to  deliver  tbca^ 
may  maintain  trover  against  a  skerl 
who  takes  them  from  the  railroad  cof» 
pany  on  attachment  against  the  veadcc 
Wolf  V.  Shepherd,  103  Ala.  241.  15  >* 
519. 

(B)   LIEN. 

§  284.  In  GeneraL 

The  expression  "vendor's  lien"  is  r.  i 
necessarily  limited  to  real  estate.  P.? 
nam  v.  Summer lin,  53  So.  lOi,  16S  ^* 
390. 

§  285.  Nature  and  Groimds  m  GcaeraL , 

A  lien  for  the  price  will  not  be 
lished   in   equity    against   slaves,    s 
because  a  note  given  and  received  for 
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price  has  become  barred  by  the  statute 
(A  limitations.  Moore  v.  Lesueur,  3S  Ala. 
d37;  Moore  v.  Leseur,  18  Ala.  606. 

A  seller  of  a  fertilizer  not  in  existence, 
under  a  contract  providing  that  the  buyer 
would  resell  and  deliver  to  the  seller  all 
cash,  notes,  and  credits  received!  from 
purchaseff,  held  not  to  have  an  equitable 
lien  on  the  proceeds  of  the  fertilizer  re- 
sold by  the  buyer  as  a  merchant,  as  no 
Hen  existed  on  the  fertilizer  itself.  Stea- 
gall-Cheairs  Fertilizer  Co.  v.  Bethune 
Mule  Co.,  181  Ala.  250,  61  So.  274. 

§  236.  Statutory  Provisions. 

See  post,  "Rights  and  Liabilities  of 
Subsequent   Purchasers,"   §  242. 

§    837.  Lien    Reserved    in    Contract    of 
Sale. 

One  supplying  pumping  engines  for 
waterworks  may,  by  express  agreement, 
retain  a  lien  on  the  engines,  for  their 
price,  after  they  are  aftixed  to  the  com- 
pany's premises.  Wood  v.  Holly  Mfg. 
Co.,  100  Ala.  3»6,  13  So.  iW8. 

On  a  sale  and  delivery  of  a  wagon, 
team  of  oxen  and  fixtures,  in  considera- 
tion of  a  certain  quantity  of  timber  of 
specified  size  and  quality,  a  stipulation 
that  the  seller  "reserves  and  holds  a  lien 
on  the  said  property,  until  the  said  pieces 
of  timber  are  delivered,"  is  not  a  reser- 
vation of  the  legal  title,  but  only  creates 
an  equitable  mortgage.  Jones  v.  Ander- 
son, 70  Ala.  427. 

§  238.  Lien  Arising  from  Possession  of 
Seller. 

An  agreement  collateral  to  a  sale  of 
oxen,  that  one  of  the  sellers  should  be 
hired  by  the  vendee  "to  drive  the  team, 
and  have  possession  and  control  until 
they  were  paid  for,  and  as  long  there- 
after as  they  could  agree,"  gives  posses- 
sion to  such  vendor  as  a  driver  only, 
and  not  as  owner.  Barnhill  v,  Ho.ward, 
104  Ala.  412,  16  So.  1. 

§  238.  Property    or    Interest    Subject  to 
Lien. 

A  conveyance  of  "50,000  pounds  of 
cotton,  to  be  produced  during  the  pres- 
ent year  upon  the  plantation  of  the  party 
of  the  first  part,  in  the  county  of  Ma- 
rengo, the  said  cotton  to  be  the  first 
cotton  which  may  be  gathered  from  the 
crop  of  cotton  now  planted   and  grow- 


ing upon  the  said  plantation,  and  to  be 
neatly  ginned  and  packed  in  good  bales 
ready  for  market,"  is  a  conveyance  of 
50,000  ]>ounds  of  ginned  or  cleaned  cot- 
ton. The  term  "first  cotton  which  may 
be  gathered"  means  of  the  early,  in  con- 
tradistinction to  the  late,  gathering;  and 
therefore,  when  91  bales  of  the  early 
gathering  were  ginned  and  baled,  the 
lien  attached,  although  there  was  then  in 
its  crude  state  a  quantity  of  cotton  not 
separated  from  the  seed,  gatihered  earlier 
in  the  season  than  that  which  composed 
the  91  bales.  Robinson  v,  Mauldin,  11 
Ala.  077. 

Plaintiffs  sold  to  P.  all  merchantable 
timber  on  certain  lands,  taking  a  note 
for  the  price.  The  contract  provided 
that  all  timber  cut  from  said  lands  be- 
tween the  beginning  of  the  contract  and 
the  maturity  of  the  note,  and  remaining 
in  P.'s  hands  on  that  date,  should  be 
subject  to  a  lien  for  the  amount  of  the 
note.  Held,  that  plaintiffs'  lien  attached 
only  to  the  timber  actually  in  P.*s  hands 
on  the  maturity  of  the  note.  Nobles  v. 
Christian  &  Craft  Grocery  Co.,  20  So. 
^1,  113  Ala.  220.  * 

§  240.  Priorities. 

See  post,  "Rights  and  Liabilities  of 
Subsequent  Purchasers,"  §  242. 

Under  Code,  §  306iO,  providing  that 
the  landlord  shall  have  a  lien  on  the  fur- 
niture of  his  tenant,  which  shall  be  su- 
perior to  all  other  liens  except  those  for 
taxes,  the  lien  of  a  vendor  on  furniture 
sold  a  tenant,  which  was  on  the  prem- 
ises at  the  time  of  the  sale,  and  on  which 
a  mortgage  was  taken  to  secure  the  pur- 
chase price,  is  superior  to  that  of  the 
landlord  afterwards  accruing.  Glass  t'. 
Tisdale,  106  Ala.  681,  19  So.  70. 

§  241.  Transfer  of  Property  by  Buyer. 

See  post,  "Rights  and  Liabilities  of 
Subsequent  Purchasers,"  §  342. 

§    Mi.    Rights  •and    Liabilities    of 

Subsequent  Purchasers. 

Where  a  contract  for  the  erection  of 
machinery  on  defendant's  premises  re- 
serves a  lien  for  its  cost,  the  fact  that, 
before  all  the  machinery  is  on  the  prem- 
ises, they  are  conveyed  to  another  per- 
son, who  takes  with  notice  of  the  con- 
tract, does    not  affect    the    existence  of 
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the  lien  on  all  the  machinery,  when  finally 
erected.  Wood  v.  Holly  Mfg.  Co.,  100 
Ala.  3d6,  13  So.  048. 

A  purchaser  on  credit  of  property 
sold  by  an  administrator  under  an  order 
of  the  probate  court,  and  which  was 
charged  with  a  lien  for  the  unpaid  pur- 
chase money  by  Hutch.  Code  Miss. 
1848,  p.  575,  c.  40,  art.  8,  §  3,  brought  the 
property  into  this  state,  and  sold  it  to 
a  bona  fide  purchaser  without  notice  of 
the  lien.  Held,  that  the  lien  could  not 
be  enforced  against  the  property.  Marsh 
V.  Elsworth,  37  Ala.  85.  Ste  also  Don- 
ald &  Co.  V.  Hewitt,  33  Ala.  534;  McMa- 
han  V,  Green,  13  Ala.  71. 

§  848.  Waiver,  Lots,  or  Discharge. 

On  a  sale  of  goods  even  for  cash,  if 
the  possession  is  delivered  uncondition- 
ally to  the  purchaser,  without  any  fraud 
on  his  part,  the  title  at  once  vests  in 
him,  although  the  purchase-money  is 
not  paid;  and  the  creditor  can  assert  no 
lien  on  the  goods,  for  the  unpaid  pur- 
chase-money. Blackshear  v,  Burke,  74 
Ala.  230;  White  v.  Adkins,  18  Ala.  536, 
638. 

A  vendor  of  personalty  has  no  lien  for 
the  unpaid  purchase  money  after  part- 
ing with  possession,  but  must  look  to 
the  personal  responsibility  of  the  vendee. 
Stringfellow  v,  Ivie,  73  Ala.  200. 

Delivery  of  Half.— If  A.  sell  to  B.  20 
slaves  on  a  credit,  one  half  of  them  to 
be  delivered  at  one  time,  and  the  other 
half  at  another,  the  delivery  to  B.  of  the 
first  half  absolutely  and  uncondition- 
ally, he  complying  so  far  as  required 
with  the  terms  of  the  contract,  vests  the 
title  in  him  to  the  slaves  so  delivered, 
discharged  of  any  lien  for  the  purchase 
money  on  the  part  of  A.  White  v.  Ad- 
kins,  J^8  Ala.  636. 

Lien  on  All  Engines  —  P^jnnent  of 
Price. — When  a  lien  is  given  *  "on  all  of 
said  engines"  until  "the  whole  amount 
of  the  purchase  paice  of  said  engines" 
has  been  paid,  the  payment  of  the  price 
of  one  engine  does  not  discharge  the 
lien  thereon.  Wood  v.  Holly  Mfg.  Co., 
100  Ala.  326,  13  So.  048. 

Pajrment  of  Price  —  Admission  in 
Bill  of  Lading.  —  The  admission  in  a 
bill  of  sale  that  the  purchase  money  has 
been  paid  is  not  conclusive  against  the 


vendor,  and  will  not  be  allowed  to  de- 
feat a  promise  subsequently  made  for 
its  pajrment,  so  as  to  invalidate  i  Us 
given  to  him.  Vaughn  v.  Wood.  I  .\k 
304. 

§  844.  Payment  or  Satisfaction. 

See  ante,  "Waiver,  Loss,  »or  Dii* 
charge,"  §  243. 

When  a  lien  is  given  "on  all  of  »ic 
engines,"  until  "the  whole  amooDt  of  lit 
purchase  price  of  said  engines'*  has  bcci 
paid,  the  payment  of  the  price  of  s'i 
engine  does  not  discharge  the  lie 
thereon.  Wood  v.  Holly  Mfg.  Co^  Ia 
Ala.  326,  13  So.  048. 

§  846.  Enforcement 

See  post,  "Variance  between  A^t^ 
tions  and  Proof,"  §  272  (3). 

A  lien  for  the  price  of  maciiincnr  fr- 
nished  to  a  water  company  is  ciiforca< 
ble  though  the  public  may  be  incoBTc:- 
fenced  thereby.  Wood  v.  Holly  Mx 
Co.,  100  Ala.  326,  13  So.  M8.  ' 

The  sale  of  personal  property  nude;  i 
vendor's  lien  reserved  by  a^eement  a 
not  a  bar  to  an  action  of  assumpsit  fd 
a  balance  due  on  the  price.  Moiitgt£' 
ery  Furniture  Co.  v.  Hardaway,  IM  Ak 
100,  16  So.  20. 

(C)    RECOVERY     OF     GOODS    DE 
UVERED         OR  PROCEED! 

THEREOF. 

§  Me.  Right  to  Redaim  Goods  m  Gaj 
eraL 

See  ante,  "Operation  and  Eit^i 
i  75. 

Where  goods  are  purchased  by  man 
of  fraudulent  representations  or  em 
cealment  by  the  buyer,  and  they  are  di 
livered  to  him  by  the  seller,  the  Usi 
may  reclaim  them  from  him.  Driver  i 
Fortner,  5  Port.  0;  Spira  r.  Hofntsil 
77  Ala.  137;  McCormick  v.  Joseph.  > 
Ala.  t^. 

Plaintiff  sold  cotton  to  defendant.  : 
be  paid  for  on  delivery,  and  stored  :: 
a  warehouse,  taking  a  receipt  in  defea 
ant's  name,  with  the  nntterstanding  th 
on  return  of  the  receipt  the  price  wos 
then  be  paid.  Held,  that  on  refosal  i 
defendant  to  pay,  plaintiff  coold  rccUi 
the  cotton,  and  was  not  bonnd  to  bn 
assumpsit  for  the  price.  Shnics 
Steiner,  76  Ala.  468. 
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Where  the  title  to  personal  property 
has  passed  by  an  executed  contract,  it 
can  not  be  reinvested  by  recaption,  or 
by  any  other  forceable  or  fraudulent 
mode  of  acquiring  possession.  Rochelle 
V.  Harrison,  8  Port.  351. 

i  S47.  Waiver  of  Right. 

See  ante,  "Waiver  by  Seller."  §  165 
(5);  "Knowledge,  Acquiescence,  or  Es- 
toppel of  Seller,"  §  177  (3). 

Where  goods  were  sold  und*er  an 
agreement  that  one-half  of  the  price 
was  to  be  paid  on  delivery  and  the  bal- 
ance at  four  months,  the  vendors,  by  ac- 
cepting the  first  installment  two  months 
after  delivery,  waived  their  right  to  re- 
claim the  goods,  and  the  title  thereto 
thereupon  vested  in  the  vendee.  Craw- 
ford V.  Spraggins,  109  Ala.  353,  19  So. 
372. 

The  seller,  after  recovery  of  judgment 
for  the  purchase  price  of  the  property, 
and  levy  of  attachment  thereon,  can  not, 
on  a  claim  being  interposed  in  such  ac- 
tion, by  the  buyer,  that  the  property  is 
exempt,  sue  in  detinue  for  its  recovery, 
on  the  grQund  that  the  title  to  the  prop- 
erty was  not  to  pass  until  the  purchase 
price  was  paid.  Fuller  v.  Eames,  108 
Ala.  464,   19  So.   366. 

i  M8.   Conditioiui   Precedent  to   Action. 

Where  a  chattel  is  obtained  for  a 
grossly  inadequate  consideration  by  a 
preconcerted  plan  to  effect  the  particu- 
lar design  by  representing  worthless 
things  as  of  value,  it  is  not  necessary 
for  the  injured  party  to  offer  to  return 
the  worthless  things  before  his  right  to 
take  away  the  chattel  attaches.  So  held 
in  trover  by  the  party  so  obtaining  the 
horse  against  the  one  from  whom  he  re- 
ceived it.  Mahone  v.  Reeves,  11  Ala. 
345. 

§  M8.  Defenses. 

Where  the  plaintiff  in  an  action  for 
the  recovery  of  chattels  in  specie,  con- 
sisting of  a  steam  saw  and  grist  mill 
and  appurtenances,  claims  under  a  for- 
feiture contained  in  a  contract  of  sale 
made  by  him,  as  seller,  with  the  defend- 
ants, as  purchasers,  and  based  on  as  de- 
fault in  payment  of  part  of  the  purchase- 
money,  and  it,  is  shown  that,  in  viola- 
tion   of    a    clause    in   the     contract,    he 


failed  to  furnish  the  purchasers  with  cer- 
tain timber  privileges,  he  can  not  re- 
cover.    Hill  V.  Townsend,  69  Ala.  286. 

§  UO.  Parties. 

See  ante,  "Bill  of  Sale  or  Other  In- 
strument of  Conveyance,"  §  174. 

§  851.  Evidence. 

§  251   (1)   Presumptions  and    Burden  of 
Proof. 

Action  against  Subpurchaser— Fraud  of 
Original  Vendee. — In  an  action  by  a 
vendor  against  a  subpurchaser  of  his 
vendee  to  recover  goods  on  the  ground 
of  fraud  on  the  part  of  the  vendee  in 
purchasing  them,  the  burden  of  proof  is 
on  plaintiff  to  show  the  vendee's  fraud; 
then  on  the  subpurchaser  to  show  that 
he  paid  value  for  the  goods;  and  then 
on  plainti£F  to  prove  that  the  subpur- 
chaser had  notice  of  the  fraud  of  the 
vend^ee,  when  he  purchased  or  before  he 
paid  the  price.  Wilk  v.  Key,  117  Ala. 
285,  23  So.  6. 

Sttbpurohsner^H  Notice  of  Praiidr— 
Where,  in  an  action  by  the  vendor 
against  one  to  whom  his  vendee  has  sold 
goods  originally  obtained  by  the  latter 
through  misrepresentations  as  to  his  sol- 
vency, defendant  has  shown  himself  to 
have-  been  a  purchaser  for  value,  the 
burden  is  upon  plaintiff  to  show  that  he 
had  notice  of  fraud  in  the  original  trans- 
action. Spira  V.  Hornthall,  77  Ala.  137; 
Wilk  V.  Key,  117  Ala.  2^5,  23  So.  6. 

Payment  of  Value  by  Subpurchaser. 
— In  an  action  to  recover  from  a  sub- 
purchaser goods  originally  obtained  from 
the  vendor  by  an  insolvent  through  mis- 
representation, the  burden  is  upon  de- 
fendant to  show  that  he  paid  value. 
Spira  V,  Hornthall,  77  Ala.   137. 

In  trover  by  the  seller  against  sub- 
purchasers, from  .  an  ,  alleged  fraudulent 
purchaser,  the  burden  is  on  defendants 
to  prove  that  they  paid  value  for  the 
property.  Hoyt  Bros.  Mfg.  Co.  v.  Tur- 
ner, 84  Ala.  523,  4  So.  666. 

In  an  action  by  the  seller  to  recover 
the  goods  on  the  ground  of  fraud,  an  in- 
struction that,  on  finding  that  the  pur- 
chase by  the  buyer  was  fraudulent,  the 
burden  was  on  the  thrd  person  claiming 
the  goods  to  satisfy  the  jury  that  he  paid 
value  for  them,  was  proper.     Pelham  v. 
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Chattahoochee     Grocery     Co.,     146    Ala. 
216,  41  So.  12. 

§  251   (2)  Admissibility, 

See  ante,  "Fraud  or  Misrepresenta- 
tion," §  42   (4). 

Solvency  of  Vcridec. — In  an  action  to 
reclaim  goods  from  the  purchaser  on  the 
ground  of  fraud,  the  seller  can  not  be 
allowed  to  state,  while  testifying  as  a 
witness,  that  "from  general  report  he 
understood"  that  the  purchaser  was  sol- 
vent.    McCormick  v.  Joseph,  77  Ala.  236. 

Insolvency  of  Vendee. — The  insolvency 
of  the  purchaser,  at  the  time  the  con- 
tract was  made,  can  not  be  proved  by 
his  admissions  or  declarations  made  sub- 
sequently to  a  transfer  of  the  goods; 
and  his  sworn  answer  to  a  bill  in  chan- 
cery, to  which  the  transferee  or  claim- 
ant was  not  a  party,  is,  as  to  the  latter, 
res  inter  alios,  and  not  competent  evi- 
dence. McCormick  v.  Joseph,  77  Ala. 
236. 

Fraud  of  Original  Vendee. — In  trover 
by  the  seller  against  subpurchasers  from 
an  alleged  fraudulent  purchaser,  evidence 
of  fraudulent  transactions  on  the  part  of 
defendfant's  immediate  vendor,  of  unpaid 
judgments  recovered  against  him  on  ac- 
count of  such  transactions,  and  of  other 
purchases  made  by  him  for  which  he 
was  unable  to  pay,  is  competent  to 
prove,  not  only  his  insolvency,  but  the 
fact  of  his  fraudulent  intent,  though  no- 
tice of  the  fraud  on  defendant's  part  must 
also  be  s-hown,  as  it  is  competent  to  es- 
tablish each  fact  separately.  Hoyt  Bros. 
Mfg.  Co.  V.  Turner,  84  Ala.  523,  4  So. 
658. 

Compliance  with  Contract*— Defects  in 
Another  Article. — Plaintiff  leased  defend- 
ant a  steam  shovel  for  the  payment  of 
a  fixed  sum,  agreeing  that,  after  the  pay- 
ment of  nine  monthly  rentals,  defendant 
might  purchase  by  paying  $10  more. 
The  shovel  being  unsatisfactory  another 
agreement  was  made  whereby  plaintiff 
should  ship  another  shovel  at  a  fixed 
price,  part  to  be  paid  in  cash  and  the 
balance  by  the  delivery  of  the  first 
shovel.  Held,' in  detinue  to  recover  the 
first  shovel,  that  it  was  error  to  exclude 
testimony  as  to  whether  there  were  de- 
fects in  the  second  shovel;  it  being  ma- 
terial to  the  point  whether  plaintiff  had 
complied    with    its   part    of   the     second 


contract  so  as  to  be  entitled  to  the  Srst 
shovel.  Roquemore  v.  Vnlcan  Irot 
Works  Co.,  44  So.  557,   151  Ahu  641 

§  251  (8)  Weight  and  Suffidency. 

The  admission  in  a  bill  of  sale  tia: 
the  purchase  money  has  been  paid  is  nc: 
conclusive  against  the  vendor,  and  wil 
not  be  allowed  to  defeat  a  promise  sub- 
sequently made  for  its  payment,  so  u  ::■ 
invalidate  a  lien  given  to  him.  Vaaghi 
V,  Wood,  5  Ala.  304. 

§  Ml.  Trial. 

Set  post,  "Questions  for  Jury,"  §  i^5' 
"Instructions,"  §  254. 

§  258.  Questions  for  Jury. 

Evidence  of  defendant  in  detimie  ^3r 
a  steam  shovel,  considered  in  its  mos: 
favorable  view,  held  to  only  raise  :?r 
the  jury  the  question  whether  there  *i» 
an  oral  agreement  contemporaneous  « r: 
a  second  contract  modifying  a  coatrac 
of  sale,  by  which  a  second  shovel  vcelc 
be  substituted,  and  providing  that  t.c 
first  might  be  retained  by  the  buyer  r 
til  the  second  was  delivered  and  &: 
cepted.  Roquemore  v.  Vulczn  '  I: 
Works  Co.,  49  So.  36«,  160  Ala.  311 

§  S54.  Instructions. 

See  ante,  "Instructions,*^  §   180  t3; 

Bona  Fide  Purchascra— Pjijinest  be 
fore  Notice  of  Fraud. — In  trover  by  :b 
seller  against  a  subpurchaser  from  *S 
alleged  fraudulent  vendee,  an  is^r^: 
tion  to  find  for  defendants  if  they  v^~^ 
innocent  purchasers  for  value  is  cm't 
ous,  as  excluding  from  the  jury  the  q:uj 
ifying  principle  that  not  even  an  iz'.^ 
cent  purchaser  for  value  can  claim  prj 
tection  unless  he  has  parted  with  'Ja 
price  before  notice.  Hoyt  Bros.  M'j 
Co.  V.  Turner,  84  Ala.  523,  4  So.  «? 

Fraud — ^Insolvency  of  Buyer. — In  « 
action  by  a  seller  to  recover  the  g>'^ 
because  of  the  buyer's  fraud,  an  in!rr=^ 
tion  authorising  a  recovery  withoet  r- 
erence  to  the  solvency  or  insolvencr  : 
the  buyer  at  the  time  of  the  transact  f 
was  erroneous.  Pelham  v.  ChattaJ::: 
chee  Grocery  Co.,  41  So.  12,  146  Aia  tl< 

Sama— Inducement. — In  an  acticvc  I 
the  seller  to  recover  the  goods  on  t) 
ground  of  fraud,  an  instruction  per=^ 
ting  inquiry  into  whether  the  allejic 
fraud  of  the  buyer  induced  the  sdler  : 
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sell  was  proper.  Pelham  v,  Chattahoo- 
chee Grocery  Co.,  41  So.  12,  146  Ala.  216. 
In  an  action  by  the  seller  to  recover 
the  goods  on  the  ground  of  fraud,  a  cer- 
tain instruction  given  for  the  plaintiff, 
permitting  inquiry  into  whether  the  al- 
leged fraud  of  the  buyer  induced  the 
seller  to  sell,  held  improper  and  errone- 
ous. Pelham  v.  Chattahoochee  Grocery 
Co.,  146  Ala.  216,  41  So.  12. 

Not  Warranted  by    Evidence.^Where 

goods  were  sold  and  delivered  to  W.,  and 
the  evidence  was  conflicting  whether  de- 
fendant authorized  plaintiff  to  charge 
them  to  him,  it  was  error  to  instruct 
the  jury,  unqualifiedly,  that  they  must 
find  for  plaintiff  if  all  the  credit  was 
given  to  defendant  and  he  got  the  goods 
from  plaintiff.  Fuller  v.  Gray,  22  So. 
576,   116  Ala.   238. 

In  an  action  by  a  vendor  to  recover 
of  one  to  whom  his  vendee  had  sold 
them,  goods  originally  obtained  by  mis- 
representation as  to  the  vendee's  sol- 
vency, the  evidence  being  in  conflict  as 
to  whether  or  not  defendant  had  notice 
thereof,  it  was  reversible  error  to  refuse 
to  charge  that  the  burden  to  show  such 
notice  was  upon  plaintiff.  Spira  v.  Horn- 
thall,  77  Ala.  137. 

In  an  action  by  a  vendor  to  recover 
goods  sold  from  the  assignee  for  cred- 
itors of  the  buyer,  where  there  is  no 
evidence  of  the  insolvent's  fraud  in  or- 
dering the  goods,  the  issue  being  on  his 
good  faith  when  he  received  them,  a 
charge  relating  to  concealment  of  finan- 
cial condition  "at  the  time  said  goods 
w^re  purchased*'  is  properly  refused. 
Cohn  V.  Stringfellow,  100  Ala.  242,  14 
So.  286. 

(D)    RESALE. 

§  256.    Right  to  Resell 

Where  the.  possession  or  control  of 
goods  is  with  the  seller,  and  the  buyer 
refuses  to  accept  them,  without  legal 
cause,  the  seller,  upon  notice  to  the 
buyer,  may,  without  breaking  the  con- 
tract on  his  part,  resell  the  goods  as  the 
agent  of  the  buyer,  observing  good  faith 
and  due  care  to  conserve  the  purpose  of 
such  action.  Johnson  v,  Carden,  187  Ala. 
142,  65  So.  813;  Penn  v.  Smith,  93  Ala. 
476,  9  So.  609;  S.  C,  98  Ala.  560,  12  So. 
818;  104  Ala.  445,  18  So.  38. 


If  a  purchaser  refuses  to  comply  with 
his  contract,  the  seller  need  not  continue 
ready  to  deliver  the  article.  He  may  sell 
it,  and  sue  immediately  for  the  damages 
he  has  sustained.  West  v.  Cunningham, 
9  Port.  104. 

Decline  in  Price. — When  the  vendor, 
on  the  vendee's  refusal  to  accept  the 
goods,  sells  the  goods  at  a  much  lower 
price  than  that  of  the  contract,  a  decline 
in  the  price  of  the  article  after  the  con- 
tract of  sale  was  made,  and  continuing  till 
the  resale,  is  competent  to  justify  the  re- 
sale at  the  lower  price.  Penn  v.  Smith, 
104  Ala.  445,  18  So.  38,  cited  in  note  in 
42  L.   R.   A.,  N.   S.,  686. 

Where  the  buyer  refuses  to  take  and 
pay  for  the  goods  sold,  the  seller  may 
resell  them  to  the  best  advantage,  and 
recover  the  difference  between  the  selling 
price  and  the  contract  price.  Penn  v. 
Smith,  93  Ala.  476,  9  So.  609. 

§  256;  Notice. 
See   ante,   "Right    to   Resell,"   §   255. 

§  257.  Maimer  and  Conduct  of  Sale. 

In  case  the  purchaser  at  a  private  sale 
of  personalty  refuses  to  take  the  prop- 
erty, in  order  to  let  in  a  recovery  of  the 
difference  between  such  sale  and  a  subse- 
quent sale  of  the  property  to  another,  it 
must  appear  that  the  one  last  made  was 
under  such  circumstances  as  will  indicate 
that  a  fair  price  was  paid.  Lamkin  v. 
Crawford,  8  Ala.  153,  cited  in  note  in  42 
L.  R.  A.,  N.  S.,  683;  Adams  v.  McMillan, 
7    Port.   73,   74. 

Where  a  buyer  of  goods  by  sample  re- 
fuses to  accept  same  because  not  as  rep- 
resented, and,  on  being  notified  of  the 
seller's  intention  to  resell,  fails  to  give 
any  instructions  as  to  the  sale,,  the  matter 
is  within  the  reasonable  discretion  of  the 
seller;  and  the  fact  that  the  goods  might 
have  brought  a  better  price  if  offered  in 
smaller  lots,  or  in  a  different  place,  can 
not  be  urged  in  defense  of  a  suit  brought 
by  the  seller  for  the  difference  in  price 
obtained  on  the  resale.  Penn  v.  Smith, 
98  Ala.  560,  12  So.  818,  cited  in  notes  in 
42  L.  R.  A.,  N.  S.,  674,  681,  682,  683,  684, 
685,    686,   688,    691. 

§  258.  Recovery  of  Difference  in  Price  or 
between  Price  and  Market  Value. 

See  ante,  ''Right  to  Resell,"  §  255;  post, 
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"Admissibility,"  §  293;  "Instructions."  § 
398. 

Where  the  seller  has  resold  the  goods 
on  refusal  of  the  buyer  to  receive  them, 
the  latter  is  liable  for  the  loss  sustained 
on  the  resale.  West  v.  Cunningham,  9 
Port.  104;  Penn  v.  Smith,  93  Ala.  476,  9 
So.  609. 

In  case  the  purchaser  at  a  private  sale 
of  personalty  refuses  to  take  the  prop- 
erty, in  order  to  let  in  a  recovery  of  the 
difference  between  such  sale  and  a  subse- 
quent sale  of  the  property  to  another,  it 
must  appear  that  the  one  last  made  was 
under  such  circumstances  as  will  indicate 
that  a  fair  price  was  paid.  Lamkin  v, 
Crawford,  8  Ala.  153;  Adams  v,  McMil- 
lan, 7  Port.  73,  74. 

Traveling  Expenses. — ^Where  a  pur- 
chaser, without  grounds,  refuses  to  accept 
goods  on  delivery,  the  seller  may  resell 
at  the  best  price  he  can  obtain,  and  re- 
cover from  the  purchaser  the  difference 
between  such  price  and  the  price  at  which 
they  were  sold  to  him,  but  not  his  ex- 
penses in  making  a  trip  to  make  the  re- 
sale. Penn  v.  Smith,  93  Ala.  476,  9  So. 
609. 

(E)      ACTIONS      FOR      PRICE      OR 
VALUE. 

§  M8.  Nature  and  Form. 

See  ante,  "Breach  of  Contract  or  Con- 
dition in  General,''  §  79;  post,  "Right  of 
Action,"  §  283. 

When  a  seller  of  goods  has  fully  per- 
formed his  part  of  a  contract  and  has 
put  the  buyer  in  possession,  and  nothing 
remains  to  be  done  by  either  party  but 
the  buyer's  payment  of  the  price,  the 
seller  may  recover  the  purchase  price  un- 
der a  common  count  for  goods  sold  and 
delivered.  '  Vinegar  Bend  Lumber  Co.  v. 
Soule  Steam  Feed  Works,  182  Ala.  146, 
62  So.  279. 

Assumpsit  —  Indebitatus  assumpsit 
will  lie  on  an  executed  parol  contract  for 
the  sale  and  delivery  of  chattels.  Dukes 
V.  Leowie,  13  Ala.  457. 

Assumpsit  is  a  proper  action  to  recover 
for  goods  delivered,  to  be  sold  and  ac- 
counted for  in  New  York  currency,  as 
well  as  account.  Pope  v.  Robinson,  1 
Stew.  415. 

Action  for  Breach  or  Action  for  Price. 
— Where  a  purchaser  agreed  to  buy  and 


the  seller  agreed  to  deliver  f.  o.  b.  Nork 
B.,  shipment  to  be  made  during  theoHntk 
of  September,  five  cars  of  foundnr  bn 
the  contract  was  executory,  and  wiiere 
the  buyer  committed  a  breach  before  tt- 
livery  an  action  for  the  breach  and  oat 
for  the  price  was  the  proper  remedy.  St 
Louis,  etc..  Grain  Co.  v.  Amenon  Cast 
Iron,  etc.,  Co.,  167  Ala.  442,  52  So.  90i 

A  purchaser  of  five  cars  of  hay.  delr 
ery  to  be  made  f.  o.  b.  North  B.,  afut 
receiving  and  paying  for  three  cars,  rt 
scinded  the  order  for  the  reniaiiiiog  x* 
before  delivery.  The  cars  were,  howtrtr 
delivered,  and  after  delivery  the  ?r 
chaser  notified  the  seller  that  he  va 
short  two  cars,  and  asked  that  thej  "t 
traced,  etc.  Held,  that  an  action  for  th 
price  was  the  proper  remedy  oo  a  "« 
fusal  to  accept  the  goods.  St.  Loats.  ftc 
Grain  Co.  v.  American  Cast  Iron,  et 
Co.,  167  Ala.  442,  52  So.  904. 

A  contract  of  sale  being  an  ezecctcr 
one,  the  seller  is  not  confined  to  an  u 
tion  for  the  purchase  price,  but  on  hi 
ure  or  refusal  of  the  buyer  to  cocrf} 
with  his  part  thereof  may  rescind  ai^ 
sue  for  the  breach.  Wheeler  v.  Cm 
land,  170  Ala.  426,  54  So.  277. 

§  SeO.  Right  of  Action. 

See  post,  "In  General,"  §  261;  "Trt 
or  Value,"  §  262. 

§  Ml.  -— «   In  Genend. 

A.  ordered  goods  of  B.  by  letter.  Ti 
copartnership  of  which  B.  was  a  irc3 
her  forwarded  the  goods  to  A.,  wither 
bill  or  letter,  who  received  them,  sapf* 
ing  them  to  have  been  forwarded  by 
individually.  Held,  that  the  copartzf 
ship  might  maintain  an  action  for  gooi 
sold  and  delivered  against  A.  Chil: 
Wofford,  3  Ala.  564. 

§  aat. Price  or  Value. 

A  manufacturer  of  crates»  who  had  r: 
tracted  to  supply  defendant  with  a  2sr 
quantity,  finding  it  could  not  famish 
required,    its    manager,    who    also    » 
crates  on  commission  for  others,  orde 
a   shipment   to   defendant    from  plar:i 
Plaintiff     shipped     direct    to     deicrd 
rel3ring   on    defendant's    credit,   and  s 
posed  the  order  was  placed  by  the  r 
ager  on  commission.    Defendant  recf 
and  used  the  crates,  supposing  thcr  « 
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delivered  under  his  contract  with  the 
manager's  concern.  Held,  that  plaintiff 
could  recover  from  defendant  the  value 
of  the  crates.  Turnipseed  v.  Burton,  4 
Ala.  App.  612,  58  So.  959,  citing  Burton 
Lumber  Co.  v.  Wilder,  108  Ala.  669,  18 
So.  552. 

Where  lumber  sold  is  of  such  a  quality 
as  to  justify  the  purchasers  in  refusing  to 
pay  the  c^ontract  price,  and  they  notify 
the  seller  of  this,  and  refuse  to  take  it 
except  at  a  price  named  by  them,  their 
subsequent  use  of  it,  on  not  hearing  from 
the  seller,  renders  them  liable  for  at  least 
its  market  value.  Brown  v,  Peters,  94 
Ala.  459,  10  So.  261. 

§  268.  Condition  Precedent. 

See  ante,  '^Notice,"  §  256;  post,  "De- 
fenses," §  264. 

Where  one  sells  goods,  receiving  part 
of  the  purchase  price  with  the  understand- 
ing that  he  is  to  deliver  the  goods  at  the 
purchaser's  house  and  there  receive  the 
balance  of  the  price,  although  the  title 
passes  to  the  purchaser,  the  seller  is  not 
entitled  to  the  price,  or  to  sue  for  the 
goods  bargained  for  and  sold,  until  he 
takes  the  goods  to  the  purchaser's  house, 
tenders  them,  and  demands  the  price. 
McGowin  v.  Dickson,  182  Ala.  161,  62  So. 
685. 

A  resale  is  not  necessary  to  fix  the  lia- 
bility of  the  buyer  ror  the  price.  West 
V.  Cunningham,  9  Port.  104,  cited  in  notes 
in  42  L.  R.  A.,  N.  S.,  678,  680,  688;  Ad- 
ams V.  McMillan,  7  Port.  73. 

§  964.  Defenses. 

See  ante,  "Misrepresentation  and 
Fraud  by  Seller."  §  29;  "Estoppdl  or 
Waiver  as  to  Defects  or  Objections,"  § 
40;  post,  "In  General,"  §  265;  "Set-Off, 
Counterclaim,  and  Recoupment,"  §  266; 
"Plea  or  Answer,  and  Subsequent  Plead- 
ings," §  271. 

§  265. In  General. 

See  ante,  "Enforcement,"  §  245. 

§  265  (1)  In  General. 

Delay  in  Delivery.^-Where  a  contract 
for  the  sale- of  peach  trees  provided  that 
Ihey  were  to  be  forwarded  to  defendant 
by  November  20th  or  within  twenty  days 
thereafter,  the  stipulation  as  to  the  time 
for  delivery  was  a  material  condition  in 


the  contract,  and  plaintiff  was  required 
to  show  compliance  therewith  in  order 
to  recover  the  price  without  reference  to 
whether  the  delay  resulted  in  injury  to 
defendant.  Cope  land  v.  Union  Nursery 
Co.,  187  Ala.   148,  65  So.  834. 

Illegality^— A  party  who  sells  Bahama 
soluble  guano  without  having  it  analyzed 
by  the  agricultural  commissioner,  and 
having  the  bags  in  which  it  is  sold  tagged, 
as  required  by  the  act  of  Feb.  23,  1883, 
can  not  recover  the  price,  although  the 
guano  was  delivered  to  the  purchaser 
from  the  vendor's  warehouse,  and  he 
promised  to  call  at  the  vendor's  office 
and  have  the  tags  attached,  but  failed  to 
do  so.  Campbell  v,  Segars,  81  Ala.  259, 
1  So.  714;  AVoods  &  Co.  v.  Armstrong, 
54  Ala.  150;  Pacific  Guano  Co.  v.  Daw- 
kins,  57  Ala.  115. 

Where  the  consideration  of  a  promise 
was  a  number  of  sacks  of  fertilizer,  a 
portion  of  which  were  sold  without  being 
inspected,  branded,  etc.,  as  required  by  a 
statute  then  in  force,,  and  the  rest  after 
the  repeal  of  the  statute,  the  promise 
could  not  be  enforced.  Pacific  Guano  Co. 
V,  Mullen,  66  Ala.  582;  Woods  &  Co.  v, 
Armstrong,  54  Ala.  150;  Pacific  Guano 
Co.  V.  Dawkins,  57  Ala.  115. 

Ignprance  of  Coiitents  of  Order  for 
Goodsw— Where  no  misrepresentations 
were  made  by  plaintiff's  agent  in  respect 
to  the  contents  of  an  order  signed  by  de- 
fendant for  certain  goods,  the  fact  that 
defendant  did  not  read  the  order  or  was 
ignorant  of  its  contents  before  he  signed 
it  was  no  defense  to  an  action  for  the 
price  of  the  goods.  Main  v,  Radney  (Ala.)» 
39  So.  981;  Bank  v.  Webb,  108  Ala.  132, 
19  So.  14. 

Possession  of  Seller^— Where  the  con- 
tract of  sale  subsist^  it  is  no  defense  to 
an  action  for  the  purchase  money  that 
the  defendant  is  not  in  possession.  Clay 
V,  Dennis,  3  Ala.  375. 

Refusal  of  Carrier  to  Permit  Inspection. 
— Where  fruit,  which  was  to  be  shipped 
from  a  distance,  was  subject  to  inspection 
by  the  buyer  before  acceptance,  and  an 
opportunity  for  inspection  was  given 
within  a  reasonable  time  after  arrival, 
which  the  buyer  refused  to  make,  it  is  no 
defense  to  an  action  for  the  price  that 
an  inspection  was  refused  by  the  carrier 
*  immediately  on  the  arrival  of  the  fruit. 
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Hudson  V,  Germain  Fruit  Co.,  95  Ala.  621, 
10  So.  920. 

Title  Not  Vested.— Where  the  seller  of 
goods  complied  with  his  part  of  the  con- 
tract, and  placed  the  buyer  in  possession 
thereof,  so  that  all  that  remained  to  be 
done  was  the  payment  of  the  agreed 
price,  the  buyer,  who  was  to  take  title 
only  upon  payment,  was  estopped  from 
claiming  that  title  had  not  vested,  since 
the  only  reason  why  it  had  not  vested 
was  because  of  his  own  failure  to  per- 
form his  part  of  the  contract.  Vinegar 
Bend  Lumber  Co.  v.  Soule  Steam  Feed 
Works,  182  Ala.  146,  62   So.  279. 

§  865  (2)  Defense    to    Action    on    Note 
Given  for  Price. 

See  ante,  "Illegality,"  §  38;  post,  "Mis- 
representation and  Fraud  by  Seller," 
§  265  (4). 

Right  of  Vendor  to  SelL — One  who  has 
given  a  note  in  part  payment  of  certain 
timber  can  not,  after  he  has  received  all 
that  he  is  entitled  to  under  the  contract, 
defend  against  the  note  on  the  ground 
that  such  timber  at  the  time  of  the  sale 
was  on  land  belonging  to  the  wife  of  the 
vendor,  and  that  he  had  no  right  to  sell  it. 
McKenzie  v.  Wimberly,  86  Ala.  195,  5  So. 
468. 

Absence  of  Warranty^ — ^Mere  Misrq>re- 
sentation. — Where  the  purchaser  of  a 
slave  accepts  a  bill  of  sale  without  war- 
ranty, which  shows  on  its  face  that  he 
took  the  slave  at  his  own  risk,  he  can 
not  defend  a  suit  on  the  note  g^iven  for 
the  purchase  money,  on  the  ground  of 
"Misrepresentation  without  fraud."  Stew- 
art V.  Bradford,  26  Ala.  410;  Bush  v. 
Bradford,    15   Ala.   317. 

Failure  of  Article  to  Meet  Wants  of 
Trade. — The  fact  that  whisky  sold  by 
plaintiff  to  defendant  did  not  meet  the 
wants  of  defendant's  trade  as  plaintiff 
represented  it  would,  did  not  amount  to 
a  failure  of  consideration  of  a  note  given 
by  defendant  for  the  price  of  the  whisky. 
Shiretzki  v.  Julius  Kessler  &  Co.,  37  So. 
422,  147  Ala.  678. 

§  265  (3)  Consideration. 

See  ante,  "Estoppel  or  Waiver,"  §  98; 
"Delivery  of  Installments,"  §  131;  "Ap- 
proval or  Rejection  of  Goods,"  §  135,  (2). 

Where,  in  an  executory  contract  of 
sale,  the  article  tendered  in  performance 


of  the  contract  does  not  conform  to  its 
provisions,  the  buyer  has  a  valid  defease 
to  a  suit  by  the  seller  to  enforce  the 
contract.  Elliott  v,  Howison,  40  So.  1018, 
146  Ala.  568,  cited  in  notes  in  35  L.  R.  A., 
N.  S.,  287,  288;  Egan  Co.  v,  Johnson,  82 
Ala.  233,  2  So.  302;  Hodge  v.  Tufts,  115 
Ala.  366,  22  So.  422. 

Unsoundness  or  Worthlessnes»— Ab- 
sence of  Warranty. — The  unsoundness  or 
worthlessness  of  an  article  purchased  is 
no  defense  to  a  recovery  for  the  price, 
when  there  was  no  warranty,  false  rep- 
resentation, or  fraudulent  concealment. 
Preston  v,  Dunham,  52  Ala.  217;  Boit  v. 
Maybin,  52  Ala.  252;  Armstrong  v,  Buf- 
ford,  51  Ala.  410. 

The  purchaser  of  personal  property  can 
not  defend,  against  an  action  for  the  pur- 
chase money,  by  showing  that  the  prop- 
erty was  of  no  value;  the  seller  making 
no  warranty  and  practicing  no  fraud. 
Ricks  V.  Dillahunty,  8  Port.  133,  134. 

Destruction  of  Goods  before  Delivery. 
— Where  the  sale  is  perfect,  the  goods  are 
placed  at  the  buyer's  risk,  even  before 
delivery,  and  if  they  perish  without  the 
seller's  fault,  the  purchaser  is  bound  to 
pay  the  agreed  price>  Magee  v.  Billings- 
ley,  3  Ala.  679. 

Title  Retained  until  Pajrment  of  Note — 
Prior  Destruction. — Where  a  note  vras 
executed  in  part  payment  for  goods  sold 
and  delivered,  the  vendor  to  have  title 
until  the  note  was  paid,  or,  in  case  of 
sale  of  the  goods,  to  the  proceeds,  the 
contract  providing  that  retention  of  title 
should  not  release  the  maker,  from  pay- 
ment of  the  note,  and  the  goods  were 
destfoyed  by  iire  before  the  note  fell  due, 
the  consideration  therefor  did  not  thereby 
fail;  the  beneficial  interest  that  the  vendee 
acquired  in  the  goods  being  a  sufficient 
consideration.  Kentucky  Wagon  Mfg. 
Co.  V.  Blanton-Curtis  Mercantile  Co.,  8 
Ala.  App.  669,  62  So.  368. 

§  M5  (4)  Misrepresentation  and  Fraud  by 
Seller. 

See  ante,  "Reliance  on  Representa- 
tions," §  30  (7);  "Defense  to  Action  on 
Note  Given  for  Price,"  §  265  (2);  post, 
"Conditions  Precedent  to  Defenses,"  § 
265   (6). 

When  a  fraud  is  practiced  in  the  sale 
of  a  chattel,   this   is  a  good  defense    on 
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a  note  for  the  price.  Huckabee  v,  Albrit- 
ton,  10  Ala.  657;  Cozzins  r.  Whitaker,  3 
Stew.  &  P.  322;  Brown  v.  Freeman,  79 
Ala.  406;  Tabor  v.  Peters,  74  Ala.  90; 
Sledge  V.  Scott,  56  Ala.  202. 

Warranty. — When  a  fraud  is  practiced 
in  the  sale  of  a  chattel,  this  is  a  good 
defense  on  a  note  for  the  price,  although 
the  purchaser  acc^ted  a  warranty  from 
the  seller  not  covering  the  particular  de- 
fect complained  of.  Huckabee  v.  Albrit- 
ton,  10  Ala.  657;  Cozzins  v,  Whitaker,  3 
Stew.  &   P.  322. 

To  let  in  a  defense  of  fraud  in  a  sale 
where  a  warranty  was  made,  it  is  only 
necessary  to  show  a  fraud  in  fact,  and 
not  a  fraud  or  mistake  in  the  execution 
of  the  bill  of  sale  containing  the  war- 
ranty. Huckabee  v.  Albritton,  10  Ala. 
657. 

Not  Elxdusive  Inducement — The  fact 
that  misrepresentation  by  a  seller  of  chat- 
tels was  not  the  exclusive  inducement  for 
the  contract  to  buy  does  not  preclude  the 
buyer  from  defending  against  an  action 
for  the  price  on  the  ground  of  such  mis- 
representation. Rice  V.  Gilbreath,  119  Ala. 
424,  24  So.  421. 

In  Absence  of  Rescission. — H  there  was 
no  rescission  of  a  contract  of  sale,  and 
the  goods  purchased  were  of  any  value, 
an  action  for  the  price  could  not  be 
wholly  defeated  on  the  ground  of  fraud 
and  breach  of  warranty.  Young  v, 
^Arntze.  86  Ala.  116,  5  So.  253. 

Notice  That  No  Warranty  of  Sound- 
ness Will  Be  Made. — Misrepresentations 
may  amount  to  a  fraud,  although  the 
party  making  them  did  not  at  the  time 
know  them  to  be  false,  as  where,  not 
knowing  them  to  be  true,  he  makes  them 
recklessly,  for  the  purpose  of  influencing 
the  person  to  whom  they  are  made  to 
purchase  a  particular  chattel,  and  thus 
thereby  influences  him  to  purchase  that 
chattel,  to  his  detriment;  and  the  fact 
that  public  notice  was  given  by  the  ad-' 
ministrator  before  the  sale  that  no  war- 
ranty would  be  made  of  soundness,  and 
everybody  must  jud^e  for  themselves, 
does  not  affect  the  defense  of  fraud.  At- 
wood  V.  Wright,  29  Ala.  346. 

Where  Warranty  Mere  Form. — Where 
an  administrator  sells  a  slave  of  his  in- 
testate as  unsound,  and  the  purchaser 
prepares  a  bill  of  sale  with  a  warranty, 

11    Ala   Dig— 46 


which  the  administrator  signs  in  conse- 
quence  of  the  purchaser's  representation 
that  the  warranty  is  a  mere  form,  he  will 
not  be  permitted  to  set  up  the  warranty 
and  unsoundness  as  a  defense  to  the  note 
given  for  the  purchase  money.  Rivers  v. 
Dubose,   10  Ala.  475. 

§  265  (6)  Failure  of  Title. 

Possession  Retained  by  Vendee. — In  an 

action  for  the  price  of  goods  sold,  it  is 
no  defense  that  the  title  to  the  goods 
was  in  a  third  person  at  the  time  of 'the 
sale,  while  defendant  still  holds  posses- 
sion of  the  goods.  Ogburn  v.  Ogburn,  3 
Port.  126;  Johnson  v.  Oehmig,  95  Ala. 
189,  10  So.  430. 

The  purchaser  of  a  slave,  at  a  sale  by 
an  administrator  appointed  for  a  living 
man  supposed  to  be  dead,  can  not,  while 
holding  possession  under  the  contract,  or 
if  the  slave  has  died  while  thus  in  his 
possession,  resist  the  payment  of  the  note 
given  for  the  price,  if  sued  by  the  admin- 
istrator. Duncan  v.  Stewart,  25  Ala.  408; 
Ogburn  v.  Ogburn,  3  Port.   126. 

Delivery  by  Vendee  to  Claimant  of  Su- 
perior Title. — In  an  action  against  the 
vendee  of  personal  property,  to  recover 
the  purchase  money,  it  is  no  defense  that 
he  has  delivered  the  property  to  one 
claiming  to  have  a  superior  title,  unless 
such  title  be  proved;  although  the  vendor 
had  refused  to  indemnify  the  vendee  in 
defending  the  title.  Cargill  v.  Walker,  1 
Stew.   &  P.   223. 

Article  Patented; — It  is  no  defense  to 
an  action  for  the  price  of  stove  patterns 
that  the  stove  made  after  the  pattern  is 
patented.  Lowman  v.  Excelsior  Stove 
Pattern  Co.,  104  Ala.  367,  16  So.  17. 

Buyer  Estopped, — ^Where  a  buyer  of 
personal  property  to  be  paid  for  in  in- 
stallments executes  a  mortgage  to  the 
seller,  conveying  the  title  to  him  in  order 
to  better  secure  the  purchase  price,  he 
thereby  admits  that  the  title  to  the  prop- 
erty was  in  him  at  the  time  of  the  exe- 
cution of  the  mortgage,  and  can  not  con- 
tend, after  the  destruction  of  the  goods, 
that  the  original  contract  of  sale  was  a 
conditional  one,  so  that  title  did  not  pass 
to  him,  and  thus  throw  the  loss  upon  the 
seller.  American  Soda  Fountain  Co.  v. 
Blue,   146  Ala.   682,  40   So.   218. 
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Withont  restoration  of  the  chattel  the 
vendee  can  not  defend  as  to  the  whole 
value,  unless  the  article  be  intrinsically 
worthless,  though  doubtless  he  may  have 
an  abatement  for  breach  of  any  warranty. 
Jemison  v.  Woodruff,  34  Ala.  143;  Davis 
V.  Dickey,  23  Ala.  848;  Egan  Co.  v.  John- 
son, 82  Ala.  233,  2  So.  308,  304. 

In  an  action  for  the  price  of  g'oods  sold, 
defendant  may  plead  fraud  or  failure  of 
consideration,  without  offering  to  restore 
the  goods.  Brown  v.  Freeman,  TB  Ala. 
40«;  Jemiaon  v.  Woodruff,  3*  Ala.  143. 
9  see. Set-Off,  Coimtcrclum,  and  Re- 
coupment. 
i  V»  (1)  Ground!  of  .Set-Off,  Counter- 
cUinv  or  Recoupment. 

Only  Put  DeliTcred.— In  an  action  by 
the  vendor  to  recover  the  price  of  goods 
sold  and  only  delivered  in  part,  the  pur- 
chaser may  recoup  any  damages  sustained 
by  him  by  reason  of  the  failure  or  refusal 
to  deliver  the  residue.  Harralson  v.  Stein, 
50  Ala.  347;     Martin  v.  Hill.  42  Ala.  STS. 

Samo— Inability  to  Comply  widi  Con- 
tract—The plaintiffs  agreed  with  the  de- 
fendant to  deliver  to  him  a  certain  quan- 
tity of  hams,  at  a  stipulated  price,  as  he 
might  want  them,  to  be  paid  for  on  de- 
livery. They  delivered  a  portion  of  the 
quantity  promised,  but  payment  being  re- 
fused for  a  small  balance  then  due,  he 
sued  for  it.  Held,  that  the  defendant,  if 
he  then  knew  that  the  plaintiffs  had 
ceased  to  have  ability  to  comply  with 
their  contract,  might  refuse  to  pay,  and 
recoup  his  damages.  Robertson  v.  Dav- 
enport,  27   Ala.   574. 

Pailun  to  Deliyer  Entire  Amount  of 
Fertiliser— Damage  to  Crop. — Plaintiffs 
agreed  to  sell  defendant  20  tons  of  fertil- 
izer for  use  on  his  plantation,  but  deliv- 
ered only  iyi  tons.  Plaintiffs  informed 
defendant  that  they  had  received  a  large 
amount  of  fertilizer,  and  told  him  to  pile 
up  his  30  tons  separately  in  one  corner 
of  their  warehouse,  and,  afttr  defendant 
did  this,  plaintiffs  allowed  their  other  cus- 
tomers to  take  10;^  tons  from  defendant's 
pile,  promising  to  replace  it  in  time  for 
his  use  that  year,  which  they  failed  to  do. 
Held,  that  defendant  was  entitled  to  set 
off   the    damage   caused   to    his   crop    by 
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plaintiffs'  failure  to  deliver  the  citirt 
amount  agreed  on.  Reynolds  c.  BtS.  H  i 
Ala.  4SG,  4  So.  703. 

Damages  for  Breach  of  Wanv:: 
an  action  on  a  note  given  for  tlitpc-: 
chase  money  of  a  slave,  dam^n  jorij 
breach  of  warranty  of  soundness  nc'z- 
tute  a  good  set-off  within  Code.  |  EAJ 
providing  that  mutual, debts,  liqnidat^d  r: 
unliquidated  damages  not  sonndiEf  '.\ 
damages  merely,  may  be  set  oS.  \V:?il 
V.  Fowler,  3T  Ala.  55;  Holley  v.  Yossjt! 
27  Ala.  203;  Gibson  v.  Marquis,  »  All 
668. 

Sam»— Escape  of  SliTe^In  an 
upon  a  note  given  for  the  puTchase  f'a 
of  a  stave,  the  purchaser,  in  dcfi^  f- 
rescission  of  the  contract,  is  entitled  k 
reduce  the  recovery  to  the  actnal  r. 
of  the  slave,  upon  proof  that  the  Jtti'i 
falsely  represented  the  slave  not  ic  ' 
addicted  to  running  aw»y,  and  tbi:  r> 
slave,  after  remaining  in  his  posses^'i 
two  months,  ran  away,  and  had  nner^ft 
regained.    Ward  v.  Reynolds,  32  -Ua  " 

Damage*  from  Seller'a  Nctfigoce.— , 
buyer  of  goods  lost  throngli  the  i: 
gence  of  the  seller  while  in  his  posx! 
sion  after  title  had  passed,  if  sad  > 
the  purchase  price,  can  defend  by  pit' 
counterclaim  and  set-off  for  dasu< 
against  the  seller  for  breach  of  i--i. 
Cook  &  Laurie  Contracting  Co.  : 
177  Ala.  618,  59  So.  273. 

Sale  of  Saw- Payraeot  of  Patent  Btf 
—Where  A.  sells  to  B.  a  circnla.'  « 
with  the  understanding  that  if  B.  is  cfi 
pelled  to  pay  for  the  patent  right  lo  : 
it,  such  payment  shall  be  borne  bi  - 
and  the  agent  of  one,  who  claims  :' 
the  patentee  of  the  saw,  demands  c: 
the  price  of  the  patent  right,  whic^. 
voluntarily  pays,  it  is  a  good  defmsf. 
a  suit  by  A.  against  B.,  for  the  partbj 
money  of  the  saw,  if  B.  proves  tbit  1 
patent  to  which  he  yielded  eovtrti 
saw.  Orr  v.  Burwell,  15  Ala,  S71 
S  *fle  (S)  Effect  of  AcccfMwkcc  of  Get 

Defendant,  in  an  action  for  goodt  t 
and  retained,  can  not  plead  in  ba' 
contract  of  sale  and  its  breach.     Pi' 

Innn,   137  Ala.   175,  34    So^   841 
S  StT.  ^me  to  Sve  and  ' '    *'    '  ■■ 

Where  a  credit  is  siipolated   f^r  a 

sale  of  goods,  suit  can  not  be  br:~-) 
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before  the  time  agreed  on  for  payment. 
Bradford  v.  Marbury,  12  Ala.  520,  cited  in 
note  in  3  L.  R.  A.,  N.  S.,  908. 

If,  in*  case  of  a  sale  on  credit,  the  se- 
curity agreed  on  by  the  parties  turns  out 
to  be  worthless,  and  different  from  the 
representations  of  the  buyer,  or  if  there 
be  other  fraud  on  the  part  of  the  buyer, 
which  avoids  the  special  contract,  an  ac- 
tion will  lie  immediately  for  the  price  of 
the  goods.     Pope  v.  Nance,  1  Stew.  354. 

§  268.  Parties. 

See  ante,  "Construction  as  to  Parties," 
§  53. 

§  see.  Pleading. 

See  post,  "Declaration,  Complaint,  or 
Petition,"  §  270;  "Plea  or  Answer,  and 
Subsequent  Pleadings,"  §  271;  "Issues, 
Proof,  and  Variance,"  §  272. 

§  870.  —  Decl«ntion»  Complaint,  or  Pe- 
tition. 

§  $70  (1)  Form  and  Sufficiency  of  AUega- 
tiona  in  GeneraL 

In  assumpsit  on  a  verbal  contract  for 
the  sale  and  delivery  of  chattels,  plaintiff 
need  only  state  so  much  of  the  contract 
as  shows  his  right  to  recover,  and  this 
ma^  be  stated  according  to  its  legal  ef- 
fect. Adams  v.  Davis,  16  Ala.  748;  Blick 
V.  Briggs,  6  Ala.  687;  Brown  v.  Barnes, 
6   Ala.   694. 

Since  defendants,  by  agreeing  to  give 
their  acceptance  at  90  days  for  the  pur- 
chase price  of  machinery  furnished  an- 
other, became  directly  and  originally  re- 
sponsible for  its  payment,  plaintiff's 
declaration  on  the  common  counts  is  suffi- 
cient, and  a  count  on  the  special  agree- 
ment is  not  necessary,  where  the  contract 
has  been  fully  executed  on  his  part,  and 
the  action  is  not  begun  until  the  time  of 
credit  has  expired.  Maas  v.  Montgomery 
Iron  Works,  88  Ala.  323,  6  So.  701. 

§  270  (f)  Sufficiency  under  Code  or  Sut- 
utory  Provisions. 

Under  Code,  p.  792,  which  provides 
that,  in  an  action  on  an  account,  the  com- 
plaint shall  allege  that  the  claim  is  "for 
merchandise,  goods,  and  chattels  sold  by 
the  plaintiff  to  the  defendant,"  a  com- 
plaint was  sufficient  which  alleged  that 
plaintiff  claimed  "of  defendant  the  sum 
of  one  hundred  dollars  for  a  mule  that 


plaintiff    sold    to    defendant."      Smith    v, 
Dick,  95   Ala.  311,  10  So:  845. 

§  270  (9)  Request  for  Payment  or  Prom- 
ise to  Pay. 

In  an  action  for  goods  sold  and  deliv- 
ered to  defendant  a  demurrer  was  prop- 
erly sustained  to  counts  which  did  not 
aver  a  promise  by  defendant  to  pay  for 
the  goods  alleged  to  haye  .been  delivered, 
nor  set  out  sufficient  facts  from  which 
a  promise  might  be  implied.  Kelly  v. 
Burke,  31  So.  512,  132  Ala.  235. 

§  870  (4)  Performance   of    Contract   by 
Seller. 

Where  a  contract  for  the  sale  of  peach 
trees  provided  that  they  were  to  be  for- 
warded to  defendant  by  Nov.  20th  or 
within  20  days  thereafter,  which  required 
delivery  within  a  reasonable  time  there- 
after, the  stipulation  as  to  the  time  for 
delivery  was  a  material  condition  in  the 
contract,  and  plaintiff  was  required  to 
show  compliance  therewith  in  order  to 
recover  the  price  without  reference  to 
whether  the  delay  resulted  in  injury  to 
defendant.  Copeland  v.  Union  Nursery 
Co.,  187  Ala.  148,  65  So.  834. 

§  $70  (5)  Amendment. 

Where  each  count  of  both  the  original 
and  amended  complaint  is  in  assumpsit, 
those  of  the  original  complaint  courting 
on  a  sale  and  delivery  of  goods,  and  those 
of  the  amended  complaint  setting  up  an 
agreement  of  sale,  offer  of  delivery,  and 
refusal  to  accept  and  pay,  a  demurrer  to 
the  complaint  as  amended,  on  the  ground 
of  misjoinder,  is  properly  overruled. 
Penn  v.  Smith,  93  Ala.  476,  9  So.  609. 

§  271.  Plea  or  Answer,  and  Subse- 
quent Pleadings. 

§  271  (1)  Form  and  Sufficiency  of  Alle- 
gations in  GeneraL 

Answer  to  Count  Based  on  Special 
CcMitract-^Where  an  original  complaint 
for  the  price  of  goods  sold  contained 
three  counts,  for  account,  account  stated, 
and  merchandise  sold,  respectively,  and  a 
fourth  count  was  added,  by  amendment, 
claiming  for  goods  sold  under  a  special 
agreement,  a  plea  purporting  to  answer 
the  entire  complaint,  referring  to  the 
claim  as  the  "account  sued  on,"  is  never- 
theless an  answer  to  the  count  based  on 
the  special  contract,  where  it  clearly  re- 
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fers  to  the  same  transaction.  McAllister- 
Coman  Co.  v.  Matthews,  150  Ala.  167,  43 
So.  747. 

Inspection  of  Lumber — Meaning  of 
Stipulation. — It  is  no  ground  for  striking 
plea  that  after  stating  that  the  contract 
on  which  the  complaint  was  founded  stip- 
ulated that  the  logs  to  be  delivered  there- 
under "should  pass  regular  inspection  as 
to  damage,  flaw^,  etc.,"  it  alleged  that 
such  words  meant  that  only  merchant- 
able or  good  logs  could  be  delivered. 
Watson  V.  Kirby,  116  Ala.  557,  23  So.  61. 

Contract  of  Guaranty — Consideration.-^ 

In  an  action  for  the  price  of  chairs  sold, 
a  plea"  that  plaintiff  sold  to  a  third  person 
the  chairs,  and  agreed  to  charge  them  to 
defendant  and  ship  them  to  it,  in  consid- 
eration of  which  contract,  and  of  the  per- 
formance thereof  by  plaintiff,  defendant 
guaranteed  the  account,  and  that  the 
chairs  were  never  charged  to  nor  shipped 
to  defendant,  but  were  charged  to  and 
shipped  to  the  third  person,  tendered  a 
meritorious  issue,  and  was  not  defective, 
as  too  indefinite,  in  that  it  failed  to  al- 
lege sufficient  facts,  and  the  consideration 
therefor,  as  to  how  plaintiff  agreed  to 
charge  and  ship  the  chairs  to  defendant, 
nor  as  failing  to  allege  wherein  defend- 
ant became  a  party  to  the  transaction 
whereby  plaintiff  agreed  to  charge  and 
ship  it  the  chairs,  nor  as  failing  to  show 
whether  defendant  and  the  third  person 
agreed  at  the  same  time  with  defendant, 
or  plaintiff  with  defendant  and  the  third 
person,  or  how  it  was  done,  nor  as  fail- 
ing to  allege  with  whom  plaintiff  agreed 
to  charge  and  ship  the  chairs  to  defend- 
ant, and  under  what  circumstances  the 
agreement  was  made.  Andrews  Co.  v. 
Stowers  Furniture  Co.,  166  Ala.  244,  52 
So.    316. 

Contract  and  Breach. — In  an  action  to 
recover  the  price  of  goods  sold,  a  plea 
which  does  not  set  out  the  contract  in 
words  or  by  reference,  but  alleges  that 
the  plaintiff  agreed  to  furnish  a  showcase, 
and  did  not  ship  it  with  the  goods,  with- 
out alleging  that  it  was  not  furnished,  or 
that  the  plaintiff  had  failed  or  refused  to 
furnish  it,  is  demurrable.  McAllister-Co- 
man  Co.  v,  Matthews,  150  Ala.  167,  43 
So.    747. 

Profits  Guaranteed  by  Seller— Compli- 
ance with  Contract  by  Buyer. — A  plea,  in 


an  action  on  a  note  given  for  goods,  tiat 
it  was  given  under  an  agreement  that  ihe 
seller  guarantee  that  defendant  boT«r 
would  realize  a  certain  profit  ^  tbt 
goods  unsold  should  be  taken  back  if  ht 
did  not  do  so,  and  such  profits  were  set 
realized  and  the  goods  returned,  held  x 
sufficiently  show  a  compliance  with  tb: 
agreement  by  the  buyer,  so  as  to  dis- 
charge him  from  liability  on  the  note,  n 
being  for  the  payee  suing  on  the  Qo:t  t: 
allege  that  the  goods  were  not  rectiT!: 
when  returned,  if  that  were  so.  Cockn* 
V.  Burdick  Bros.,  7  Ala.  App.  274.  «* 
So.   29. 

Bond  for  Performance  of  Ceotna- 
Lregal  Conclusion. — Where  a  contnci  io: 
the  sale  of  goods  required  the  selk:  - 
give  the  purchaser  a  bond  for  pemtr* 
ance  of  the  contract,  in  an  action  for  *.bf 
price  a  plea  that  the  plaintiff  had  r : 
given  the  "bond  mentioned''  was  deicr 
rable  as  a  conclusion  of  law.  £qmu.v 
Mfg.  Co.  V.  Howard,  140  Ala.  252,  37  >c 
106. 

Division  of  Profits — No  AcccMinttBg  » 
tween  Parties. — In  an  action  on  an  ac< 
count,  the  complaint  alleged  that  ^2: 
tiff  claimed  of  defendant  the  sum  of  ^' 
for  a  mule  that  plaintiff  sold  to  de'r ' 
ant.  Held,  that  a  plea  to  such  conct  .' 
leging  that  plaintiff  gave  defendant  c 
tain  mules  to  sell,  the  profits  iriS 
therefrom  to  be  divided  between  tht  :r 
ties,  and  that  there  had  been  no  accic: 
ing  between  them,  is  insufficient  03 
murrer.  Smith  v.  Dick,  95  .\la.  3*.: 
So.   845. 

§  271  (2)  Breach  of  Contract  in  Gcncn 

Defendant,  in  an  action  for  goods  y^ 
and    retained,   can   not    plead  in   Sar  !i 
contract  of  sale  and  its  breach.     ]^  > 
V.  Bunn,  137  Ala.  175,  34  So.  841. 

To  the  pleas,  in  an  action  on  notes, 
breach   of  warranty   of    the   machirc   "' 
purchase  price   of  which    the   cote*   ^ 
given,  and  of  failure  of  consideratiT- 
cause  of  the  machine  being  of  n:»  ^  < 
a  replication  is  good;  it  alleging  ret^r* 
of  the  machine  by  defendant  for  :^  * 
and  failure  to  return  it  and   a  clac« 
the    contract   providing   that    thrs   «^  ' 
constitute    a    trial    and     acceptance.    : 
void    all    contracts    of   warranty       B-"^ 
Machi  Works  r.  Ewart   Lumber  Cf" 
Ala.   272,   63   So.   567. 
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S71  (8)  Mi8rq>re8entation8  and  Fraud. 

In  an  action  for  groods  sold,  a  plea  that 
ie  contract   was   obtained   by  misrepre- 
entation  as  to  the  place  where  the  goods 
'ere  manufactured,  and  that  as  soon  as 
efendants  learned  of  such   fact  they  re- 
rinded   the   contract,    etc.,   was   not    ob* 
'ctionable,  in  that  it  was  not  shown  that 
le  contract  was  rescinded  on  account  of 
le  misrepresentation  of  a  material  fact, 
r  that  defendants  were  induced  to  enter 
:to  the  contract  by  reason  of  the  alleged 
isrepresented  facts,  or  that  it  was  not 
lown   that  any  injury  was  sustained  on 
xount  of  the  alleged  misrepresentation, 
renard  Mfg.  Co.  v.  Citronelle  Mercantile 
0.,  37    So--  509,    140   Ala.    602. 
A  plea  attempting  to  set  up,  as  a  sct- 
!  to  plaintiffs   claim,  damages  because 
the   unsoundness   of   a   mule   sold   by 
aintiff    to   defendant,   and   averring   the 
isoundness    at    the    time    of    the    trade, 
id  that   such  fact  was  either  known  to 
aintiflF,  or  could  have  been  known  with 
e  exercise  of  ordinary  care,  was  insuf- 
ient    to    allege    fraudulent    representa- 
)ns  in  the  sale.     Thomas  v.  Irvine,  171 
la.  332,  55  So.  109. 

A  purchaser  of  a  right  to  vend  a  chum 
a  certain  territory  can  not  defeat  a 
covery  on  the  ground  of  a  misrepre- 
ntation  as  to  the  number  of  such  churns 
at  had  been  sold  in  such  territory,  in 
e  absence  of  an  allegation  that  he  was 
iurcd  thereby.  Rice  v.  Gilbreath,  119 
a.  424,   24  So.   421. 

In  an  action  on  a  note,  a  plea  that  the 
te  sued  on  "was  the  consideration  as 
part  of  the  purchase  of  an  undivided 
e-half  interest  in"  a  stable,  and  "that 
an  inducement  *  *  ♦  to  jpurchase 
t  same  the  plaintiff,  represented  that 
5  undivided  one-half  interest  owned  by 
*  ♦  his  partner  *  *  *  was  unin- 
Dbered,  when  the  same  was  in  fact 
irtgaged  to  plaintiff,  by  reason  of 
|kh    misrepresentation  ^  and    fraud    de- 

Kants  were  damaged  in  sum  of  $2,500," 
1^00    vague    in    its    statement    of  facts, 
rton  V.  Ricketts,  104  Ala.  430,  16  So.  59. 

(4)    Qtiality,  Fttti«M,  and  Conditioa 
of  Goods. 

Ic  by  Sample.  —  A  pica  to  a  com- 

it  in     assumpsit  which   counts   on   a 

and   delivery   of  goods,   and  a   sale, 

Ir  of  delivery,  and  refusal  to  accept, 


which  alleges  that  the  only  mer 
agreed  to  be  purchased  was  flou 
was  sold  by  sample,  subsequentl 
shipped  by  plaintiffs  to  defendar 
flour   was   shipped   which   defends 
inspection,   claimed   did   not  com< 
sample;     that    defendants   notifie< 
tiffs,  who  thereupon  took  posessio 
flour   and   sold    it— does   not   ans^ 
complaint,    and   is    demurrable.     ] 
Smith,  93  Ala.  476,  9  So.  609. 

Legal  Conclusion. — In  an  actior 
cover  the  price  of  goods  sold,  a  pi 
the  good's  delivered  were  of  a  <i 
kind  from  that  which  the  de 
agreed  to  purchase,  and  were  c 
value,  to  wit,  $10,  is  insufficient,  a 
the  mere  conclusion  of  the  pleadei 
Allister-Coman  Co.  v.  Matthew 
Ala.  167,  43  So.  747. 

§  271  (5)   Rescission  of  Contract  a 
fer  to  Return  Goods. 

Rescission   of  Contract — ^Abaten 
Price. — In  an  action  for  fish  sold  a 
livered,  a  plea   setting  up  a   specii 
bal   contract,   and   alleging   that   tl 
were  supplied  in  different  sized  kit 
those   stipulated  for,  but  failing  tc 
any    damages    from    the    fact    tha 
were    thus    furnished,    and    alleging; 
after  some   of  them    had   been    so 
fendants  notified  plaintiff  that  the  !• 
was  in  their  possession,  subject  t  i 
order,  and  offered  to  return  the  Si 
open    to    demurrer    as    failing    to 
either  a   rescission   of  the   contrac  t 
ground  for  abating  the  price.    Tro  \ 
eery  Co.  v.  Potter  &  Wrightiiigton 
12,    139   Ala.    H59. 

Same— Grrounds. — A    plea    in    as!  i 
averred  that  the  debt  sued  on  wa? 
on   an   account   which   was   for   a 
jewelry,   and   as   a   part   of   the    c  ; 
plaintiff    agreed    to    furnish    defen  I 
showcase,  said  contract  being  in  y  > 
and   same   being   set   out   in    one    i 
counts    of    the    amended    complaii  i 
that,  relying  on  such,  defendant  ag  i 
purchase    the    jewelry,    and    that, 
plaintiff  shipped    the    same,  it    fa ! 
furnish    the     showcase,    and    def<  i 
thereupon  returned  the  jewelry  tc 
tiff,    who    thereafter     sent    a    sh  i 
which    defendants     declined     to      \ 
Held  neither  to  show  a  rescission 
contract,  nor  to  allege  facts  auth  : 
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fers  to  the  same  transaction.  McAllister- 
Coman  Co.  v,  Matthews,  150  Ala.  167,  43 
So.  747. 

Inspection  of  Lumber — Meaning  of 
Stipulation. — It  is  no  ground  for  striking 
plea  that  after  stating  that  the  contract 
on  which  the  complaint  was  founded  stip- 
ulated that  the  logs  to  be  delivered  there- 
under "should  pass  regular  inspection  as 
to  damage,  flaw5,  etc.,"  it  alleged  that 
such  words  meant  that  only  merchant- 
able or  good  logs  could  be  delivered. 
Watson  V.  Kirby,  116  Ala.  557,  23  So.  61. 

Contract  of  Guaranty — ^Consideration.-^ 

In  an  action  for  the  price  of  chairs  sold, 
a  pleaf  that  plaintiff  sold  to  a  third  person 
the  chairs,  and  agreed  to  charge  them  to 
defendant  and  ship  them  to  it,  in  consid- 
eration of  which  contract,  and  of  the  per- 
formance thereof  by  plaintiff,  defendant 
guaranteed  the  account,  and  that  the 
chairs  were  never  charged  to  nor  shipped 
to  defendant,  but  were  charged  to  and 
shipped  to  the  third  person,  tendered  a 
meritorious  issue,  and  was  not  defective, 
as  too  indefinite,  in  that  it  failed  to  al- 
lege sufficient  facts,  and  the  consideration 
therefor,  as  to  how  plaintiff  agreed  to 
charge  and  ship  the  chairs  to  defendant, 
nor  as  failing  to  allege  wherein  defend- 
ant became  a  party  to  the  transaction 
whereby  plaintiff  agreed  to  charge  and 
ship  it  the  chairs,  nor  as  failing  to  show 
whether  defendant  and  the  third  person 
agreed  at  the  same  time  with  defendant, 
or  plaintiff  with  defendant  and  the  third 
person,  or  how  it  was  done,  nor  as  fail- 
ing to  allege  with  whom  plaintiff  agreed 
to  charge  and  ship  the  chairs  to  defend- 
ant, and  under  what  circumstances  the 
agreement  was  made.  Andrews  Co.  v. 
Stowers  Furniture  Co.,  166  Ala.  244,  52 
So.   316. 

Contract  and  Breach. — In  an  action  to 
recover  the  price  of  goods  sold,  a  plea 
which  does  not  set  out  the  contract  in 
words  or  by  reference,  but  alleges  that 
the  plaintiff  agreed  to  furnish  a  showcase, 
and  did  not  ship  it  with  the  goods,  with- 
out alleging  that  it  was  not  furnished,  or 
that  the  plaintiff  had  failed  or  refused  to 
furnish  it,  is  demurrable.  McAllister-Co- 
man  Co.  V,  Matthews,  150  Ala.  167,  43 
So.    747. 

Profits  Guaranteed  by  Seller— Comi^i- 
ance  with  Contract  by  Buyer. — A  plea,  in 


an  action  on  a  note  given  for  goods,  ihst 
it  was  given  under  an  agreemeot  tint  tht 
seller  guarantee  that  defendant  bujr 
would  realize  a  certain  profit,  ud  the 
goods  unsold  should  be  taken  back  if  \a 
did  not  do  so,  and  such  profits  were  n\ 
realized  and  the  goods  returned,  held  to 
sufficiently  show  a  compliance  with  t^e 
agreement  by  the  buyer,  so  as  to  dis- 
charge him  from  liability  on  the  oote.  .t 
being  for  the  payee  suing  on  the  note  t: 
allege  that  the  goods  were  not  receiTc: 
when  returned,  if  that  were  so.  Cocbn- 
V.  Burdick  Bros.,  7  Ala.  App.  274.  e: 
So.   29. 

Bond  for  Performance  ol  Contnct- 
Legal  Conclusioti. — Where  a  contract  \t' 
the  sale  of  goods  required  the  scUe:  .: 
give  the  purchaser  a  bond  for  perforr.* 
ance  of  the  contract,  in  an  action  for  *Jx 
price  a  plea  that  the  plaintiff  hid  :: : 
given  the  "bond  mentioned*'  was  dcs^r 
rable  as  a  conclusion  of  law.  £q1Ii:2^i< 
Mfg.  Co.  V.  Howard,  140  Ala.  252,  37  5u 
106. 

Division  of  Profits— No  Accoanting 
tween  Parties. — In  an  action  on  ar  tf 
count,  the  complaint  alleged  tha:  rl^' 
tiff  claimed  of  defendant  the  sum  of  I:  i 
for  a  mule  that  plaintiff  sold  to  deieri 
ant.  Held,  that  a  plea  to  such  cooDt  ^' 
leging  that  plaintiff  gave  defendant  c^' 
tain  mules  to  sell,  the  profits  ar^^ 
therefrom  to  be  divided  between  iht  74" 
ties,  and  that  there  had  been  no  acCvC^ 
ing  between  them,  is  insufficient  oa  <^ 
murrer.  Smith  v,  Dick,  95  Ala.  311 
So.   845. 

§  271  (2)  Breach  of  Contract  in  Gcooi 

Defendant,  in  an  action  for  goods  ?*' 
and  retained,  can  not  plead  in  ^r  !3 
contract  of  sale  and  its  breach.  Ii^*-' 
V.  Bunn,  137  Ala.  175,  34  So.  841. 

To  the  pleas,  in  an  action  on  notes.  < 
breach  of  warranty  of  the  machicc  •• 
purchase  price  of  which  the  notes  '^ 
given,  and  of  failure  o\  considcratnr 
cause  of  the  machine  being  of  n:>  ^:^3 
a  replication  is  good;  it  alleging  retfrvc 
of  the  machine  by  defendant  for  r  •-  ▼ 
and  failure  to  return  it,  and  a  c!ao«f 
the  contract  providing  that  thi<  ^^^ "- 
constitute  a  trial  and  accepiarrc  • 
void  all  contracts  of  warranty  Br 
Mach'.  Works  v.  Ewart  Lumber  C^ 
Ala.   272,   63   So.   567. 
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§  971  (8)  MiArq>re8entation8  and  Fraud 

,  In  an  action  for  goods  sold,  a  plea  that 
the  contract  was  obtained  by  misrepre- 
sentation as  to  the  place  where  the  goods 
were  manufactured,  and  that  as  soon  as 
defendants  learned  of  such  fact  they  re- 
scinded the  contract,  etc.,  was  not  ob- 
jectionable, in  that  it  was  not  shown  that 
the  contract  was  rescinded  on  account  of 
the  misrepresentation  of  a  material  fact, 
or  that  defendants  were  induced  to  enter 
into  the  contract  by  reason  of  the  alleged 
misrepresented  facts,  or  that  it  was  not 
shown  that  any  injury  was  sustained  on 
account  of  the  alleged  misrepresentation. 
Brenard  Mfg.  Co.  v,  Citronelle  Mercantile 
Co.,   37   So..  509,   140   Ala.   602. 

A  plea  attempting  to  set  up,  as  a  set- 
off to  plaintiffs  claim,  damages  because 
of  the  unsoundness  of  a  mule  sold  by 
plaintiff  to  defendant,  and  averring  the 
unsoundness  at  the  time  of  the  trade, 
and  that  such  fact  was  either  known  to 
plaintiff,  or  could  have  been  known  with 
the  exercise  of  ordinary  care,  was  insuf- 
ficient to  allege  fraudulent  representa- 
tions in  the  sale.  Thomas  v.  Irvine,  171 
Ala.  332,  55  So.  109. 

A  purchaser  of  a  right  to  vend  a  churn 
in  a  certain  territory  can  not  defeat  a 
recovery  on  the  ground  of  a  misrepre- 
sentation as  to  the  number  of  such  churns 
that  had  been  sold  in  such  territory,  in 
the  absence  of  an  allegation  that  he  was 
injured  thereby.  Rice  v.  Gilbreath,  119 
Ala.   424,   24   So.   421. 

In  an  action  on  a  note,  a  plea  that  the 
note  sued  on  "was  the  consideration  as 
a  part  of  the  purchase  of  an  undivided 
one-half  interest  in"  a  stable,  and  "that 
as  an  inducement  *  *  ♦  to  purchase 
the  same  the  plaintiff  represented  that 
the  undivided  one-half  interest  owned  by 
*  *  *  his  partner  *  *  *  was  unin- 
cumbered, when  the  same  was  in  fact 
mortgaged  to  plaintiff,  by  reason  of 
which  misrepresentation  v  and  fraud  de- 
fendants were  damaged  in  sum  of  $2,500," 
is  too  vague  in  its  statement  of  facts. 
Lawton  v,  Ricketts,  104  Ala.  430,  16  So.  59. 

§  rri  (4)  Qtiality,  Fttness,  and  Conditioa 
of  Goods. 
^  Sale  by  Sample.  —  A  pica  to  a  com- 
plaint in  assumpsit  which  counts  on  a 
sale  and  delivery  of  goods,  and  a  sale, 
offer   of  delivery,   and   refusal  to   accept. 


which  alleges  that  the  only  merchandise 
agreed  to  be  purchased  was  flour,  which 
was  sold  by  sample,  subsequently  to  be 
shipped  by  plaintiffs  to  defendants;  that 
flour  was  shipped  which  defendants,  on 
inspection,  claimed  did  not  come  up  to 
sample;  that  defendants  notified  plain- 
tiffs, who  thereupon  took  poseesion  of  the 
flour  and  sold  it— does  not  answer  the 
complaint,  and  is  demurrable.  Penn  v. 
Smith,  93  Ala.  476,  9  So.  609. 

Legal  Conclusion. — In  an  action  to  re- 
cover the  price  of  goods  sold,  a  plea  that 
the  good's  delivered  were  of  a  different 
kind  from  that  which  the  defendant 
agreed  to  purchase,  and  were  of  little 
value,  to  wit,  $10,  is  insufHcient,  as  being 
the  mere  conclusion  of  the  pleader.  Mc- 
Allister-Coman  Co.  v.  Matthews,  150 
Ala.  167,  43  So.  747. 

§  871  (5)   Rescission  of  Contract  and  Of- 
fer to  Return  Goods. 

Rescission  of  Contract — ^Abatement  of 
Price. — In  an  action  for  fish  sold  and  de- 
livered, a  plea  setting  up  a  special  ver- 
bal contract,  and  alleging  that  the  fish 
were  supplied  in  different  sized  kits  from 
those  stipulated  for.  but  failing  to  show 
any  damages  from  the  fact  that  they 
were  thus  furnished,  and  alleging  that, 
after  some  of  them  had  been  sold,  de- 
fendants notified  plaintiff  that  the  balance 
was  in  their  possession,  subject  to  their 
order,  and  offered  to  return  the  same,  is 
open  to  demurrer  as  failing  to  show 
either  a  rescission  of  the  contract  or  a 
ground  for  abating  the  price.  Troy  Gro- 
cery Co.  V.  Potter  &  Wrightington  36  So. 
12,   139   Ala.   H59. 

Same— Grrounds. — A  plea  in  assumpsit 
averred  that  the  debt  sued  on  was  based 
on  an  account  which  was  for  a  lot  of 
jewelry,  and  as  a  part  of  the  contract 
plaintiff  agreed  to  furnish  defend«int  a 
showcase,  said  contract  being  in  writing, 
and  same  being  set  out  in  one  of  the 
counts  of  the  amended  complaint,  and 
that,  relying  on  such,  defendant  agreed  to 
purchase  the  jewelry,  and  that,  when 
plaintiff  shipped  the  same,  it  failed  to 
furnish  the  showcase,  and  defendants 
thereupon  returned  the  jewelry  to  plain- 
tiff, who  thereafter  sent  a  showcase 
which  defendants  declined  to  accept. 
Held  neither  to  show  a  rescission  of  the 
contract,  nor  to  allege  facts  authorizing 


defendants  to  renounce  it,  and  hence  to 
be  insufficient.  McAllister-Coman  Co. 
V.  Mathews,  167  Ala.  381,  S2  So.  41«. 

Dat«  of  Discovery  of  Brench  and  Of- 
fer to  Return  Goods. — It  is  not  enough 
for  the  answer  in  an  action  for  price  of 
goods  sold,  relying  on  the  defense  of 
rescission,  to  merely  allege  an  offer  to 
restore  the  goods  was  nuide  "within  a 
reasonable  time"  after  the  discovery  of 
the  breach  of  warranty,  but  the  dates  of 
the  discovery  and  of  the  offer  should  be 
alleged.  Continental  Jewelry  Co.  v. 
Pugh  Bros.,  A3  So.  3S4,  168  Ala.  3M. 
§  S71  <e)  Set-Off,  Counlerclaim,  or  Re- 
coupmeat. 

Sec  ante,  "Form  and  Sufficiency  of 
Allegations  in  General,"  §  271  (1). 

Good  as  Plea  of  Set-Off,  but  Not  as 
Kea  of  Recoupment.-— In  an  action  for 
the  price  of  a  stock  of  millinery  goods, 
a  plea  termed  by  the  defendant  a  "plea 
of  recoupment,"  claiming  a  sum  had  and 
.received  by  plaintifF,  which  the  defend- 
ant offers  as  a  set-off  against  the  de- 
mands of  the  plaintiff  and  claims  judg- 
ment for  the  excess  was  not  demurra- 
ble, being  good  as  a  set-off,  though  not 
as  a  plea  of  recoupment.  Thomas  v. 
Thomas,  14fl  Ala.  433.  41  So.   141. 

Payment  of  Freight  Required  by  Con- 
tract— Where  a  contract  for  the  sale  of 
goods  required  the  seller'  to  give  the 
purchaser  credit  for  freight,  in  an  ac- 
tion for  the  price  the  freight  paid  could 
be  claimed  only  as  a  set-off.  Equitable 
Mfg.  Co.  V.  Howard,  37  So.  106,  140  Ala. 
2S2. 

Delay  in  Delivery — Inability  to  Pro- 
cure Else  where. — Pleas  of  recoupment, 
in  an  action  for  cement  sold,  that  plain- 
tiff breached  the  contract  by  delay  in 
shipping  the  cement,  and  that  by  reason 
thereof  defendant's  railroad  construc- 
tion outfit  was  idle  for  10  days  waiting 
for  tbe  cement,  to  defendant's  loss  in 
the  sum  of  $120  a  day,  were  sufficient, 
and  not  subject  to  demurrer,  because 
not  alleging  defendant's  inability  to  pro- 
cure the  cement  elsewhere.  Carolina 
Portland  Cement  Co.  v.  Alabama  Const. 
Co.,  162  Ala.  380,  SO  So.  332. 

A  plea  of  recoupment,  in  an  action  for 
cement  sold  February  Oth,  alleging  that 
immediate  shipment  was  to  be  made, 
that    instead    thereoF    shipment    was   not 
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made  until   March   9th,   and   that  by  :n-    | 
son   of  the    delay    in    shipment  delirtrT 
was   not  made  until  April  9th.  and  tta: 
if    immediate    shipment     had    been  mki  i 
the   cement    would     have    been  <)elii^d 
February   20th,    was   not   demmrable,  be-   I 
cause   showing   that   shipment  ww  mute 
March     9th     and     delivery     April    fiL 
thereby   showing   that   the    toss  loSrcl 
by   defendant  was    due    to    the  cairicr'i 
negilgence    in    not   properly    traniponitif 
and  not  to  plaintiff's  fault  in  not  prompil? 
shipping.     Carolina  Portland  Cemeot  Cc 
V.  Alabama  Const.  Co.,   162  Ala.  3S(L  M 
So.   332. 

Seller's  Neglic«iic«.— In  an  actios  x: 
the  price  of  cement,  the  buyer's  jilcis 
that  the  sale  was  never  executed,  thai  *.bt 
seller  bad  not  made  a  delivery,  or  len^c 
of  delivery,  in  accordance  with  tbe  ttmi  | 
of  the  contract,  that  tbe  price  was  ch 
and  payable  only  upon  such  delirtrr 
and  tender,  that,  through  the  seller's  [»!■ 
ligence  in  not  repairing  a  roof  or  ncr> 
fying  the  buyer  of  its  condition,  lit  :t- 
ment  was  injured,  and  that  the  hnjer  «■ 
fered  to  take  and  pay  for  tbe  part  tK 
injured,  did  not  tender  the  issue  of  'i< 
seller's  negligence,  and  were  i&taScic^'.  < 
as  pleas  of  set-ofT  and  connterc'j: 
Cook,  etc..  Contracting  Co.  v.  BelL  1~ 
Ala.  61B,  S9  So.  273. 

Dolay  in  Delivery^^Time  of  Beqitf 
of  Deiivery. — Defendant's  plea  in  rt 
coupment  for  plaintiff's  breach  of  a  ^xz- 
tracC  for  the  sale  of  lumber  whick  w 
to  be  delivered  according  to  defends:::) 
wishes  during  November  or  in  a  reasc:- 
able  time  thereafter  held  bad  bcn^H 
not  averring  the  exact  time  srhcn  deini- 
ant  requested  delivery.  Central  Ixc- 
ber,  etc.,  Co.  v.  McClure  L,iimber  Cr 
ISO  Ala.  606,  «1   So.  »21. 

Failure  to  Deliver  All — Defaidur's 
Contracts  with  Ita  Customers.— Defer  f- 
ant  set  up  by  way  of  counterclaim  ;. 
an  action  for  the  price  of  fertiKxer  *:\t 
under  contract  that  plaintiff  had  {s:>! 
to  deliver  the  whole  amount  contraf^^i 
for,  and  that  defendant  had  contracted  '. 
sell  all  of  it  to  his  customers  at  the  ^^t 
of  delivery  at  a  profit.  Held,  an  ai-  • 
ficient  counterclaim,  it  being  also  cen*- 
sary  to  show  the  market  value  of  t:-; 
fertilizer  at  the  place  of  delivery  at  :'"' 
time   plaintiff   was    to    have   delivered  ''- 
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od  that  the  persons  to  whom  defend- 
_  at  had  contracted  to  sell    it  were    re- 

x)nsible,  and  could  have  been  compelled 
>  )  respond  in  damages  for  failure  to  per- 

>rm  their  agreement  to  purchase.     Rai- 

n  Fertilizer  Co.  v.  Barrow  Co.,  97  Ala. 

H,  12  So.  386. 

Delivery  of  Part— Reftwal  to  Pay  Bai- 
lee   Due— Rejoinder-— Part  Taken   Pos- 
»8ion  of  and  Sold  by    Plaintiff. — In  a 
.  lit  for   cordwood    sold    and   delivered, 
id  retained  by  defendant,    he    pleaded 
1  express  contract  for  the  sale  of  1,000 
irds  of  certain  kinds  of  wood  at'  $1.50 
•r  cord,  with  which,  to  plaintiffs'  knowl- 
Ige,  defendant  was  to  fill  a  government 
intract,    and   alleged    a   breach    thereof. 
.  lain  tiffs   replied  that  large  quantities  of 
e  wood    were   delivered,   and   paid   for 
^  defendant  without  objection,  and  sold 
a  large  profit,  and  that  plaintiffs  con- 
lued  to  ship  the  wood  under  the  con- 
ict  until  they  had  delivered  721  cords, 
d  were  ready  and  willing  to  complete 
e  contract,  but  failed  to  do  so  because 
defendant's  failure  and  refusal  to  pay 
60  due   thereon  and  his  notification  to 
lintiffs  that  he  would  not  receive  or  pay 
r  the  balance  of  the  wood.     Held,  that 
rejoinder  that   after   suit   was   brought 
un tiffs    took   possession     of   and     sold 
0  cords    of  the   wood   for    which  pay- 
»nt  was  demanded,  the  reasonable  value 
which    was  $1.50  a   cord,  aggregating 
70,   which  defendant  sought  to  set  off 
ainst  plaintiffs'  demand,  was  irrelevant 
d    no    answer   to    the    replication,    and 
15    therefore   properly   stricken,   as   au- 
Dfized   i)y   Code   1896,   §   3286.     Dalton 
Bunn,  152  Ala.  577,  44  So.  62*. 

Payment  of  Preight«— Request  of  Plain- 
:. — In  an  action  for  the  price  of  goods, 
counterclaim  alleging  that  plaintiff  was 
lebted  to  defendant  for  freight  paid 
the  latter  on  the  goods  for  the  price 
which  the  action  was  brought  was 
murrable  for  failure  to  show  that  the 
i^ht  -viras  paid  at  the  request  ot  plain- 
-,  and  not  voluntarily.  Meyer  Bros. 
Tig  Co.  V,  Puckett,  35  So.  1019,  139 
a.   331. 

E^ayment  of  Higher  Price  Induced  by 
srepresentation  or  Fraud. — In  an  ac- 
n  for  the  price  of  goods,  defendant 
aded  as  a  counterclaim  that  plaintiff 
i    shipped   defendant   a   quantity   of   a 


certain  root  as  a  different  and 
higher  priced  root,  very  much  HI 
appearance,  because  of  which  de 
paid  for  the  root  at  the  higher  pr 
did  not  discover  the  fraud  till  aft 
ment.  Held  demurrable  becau 
showing  that  the  payment  was 
by  misrepresentation  or  fraud, 
tended  by  any  breach  of  contract. 
Bros.  Drug  Co.  v,  Puckett,  13iO  A 
35  So.  1019. 

Offer  to  Return  Horse. — A  pies 
action  for  the  price  of  a  horse, 
up  false  representations  in  the  sa 
seeking  to  recoup  for  damage 
tained  thereby,  is  bad  in  failing  1 
an  offer  to  return  the  horse  within 
sonable  time  after  discovery  of  the 
Bessemer  Ice  Delivery  Co.  v.  Bi 
.S5  So.  56,  138  Ala.  157. 

§  an  (7)  Reply. 

Seller's     Representative     Capaci 
Representations     of     Soundness. — 

action  by  an  administrator  on  a  i 
jsory  note  given  for  the  price  of 
sold  by  him,  a  plea  averring  tl: 
represented  the  mules  to  be  sound 
in  fact  they  were  unsound,  i 
met  and  answered  by  a  repl 
that  he  sold  the  proj)erty  in  his 
resentative  character  and  made  n 
resentations  of  soundness.  Stodd 
Kelly's  Adm'r,  50  Ala.   452. 

Plea  of  Rescission — ^Misrepresem 
as  to  Place  of  Manufacture — Sufifi 
of  Replication. — Where,  in  an  acti< 
goods    sold,   defendants    pleaded 
sion    by    reason    of    a    misrepreser 
of  the  pku:e  where  the  goods  were 
ufactiyed,  a  replication  to  such  pie 
ting-  out  the  contract,  and  alleging 
at  the  time  of  the  making  thereof, 
tiffs  had  a  factory  at  Providence, 
which   they  began   to   move   the   fi 
the  year  1901,   finishing  the  last  o 
year,  by  reason  of  which  they  wei 
able  to  say  what  part  of  the  jewelr 
to  defendants  was  manufactured  in 
idence,    R.    I.,   as   represented,    and 
this    was    the   only   representation 
the   place   oi  manufacture   of  the   ) 
sold    to   defendants    made    or   aiith< 
by   plaintiff,    or    binding    plaintiffs, 
demurrable.     Brenard   Mfg.    Co.   v. 
ronelle   Mercantile   Co.,   140  Ala.  6( 
So.  509. 
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Plea  of  Set-Off— Damages  for  Delay 
in  Delivery — Sufficiency    of  Rej^ications. 

— In  an  action  for  the  balance  of  the 
price  of  certain  electric  cranes,  defend- 
ant pleaded  as  a  set-off  liquidated  dam- 
ages for  delay  in  delivery,  to  which  plain- 
tiff replied  that  all  the  contracts  made 
were  subject  to  the  acceptance  of  plain- 
tiff corporation,  of  which  defendant  had 
notice,  and  that  the  order  and  contract 
was  taken  by  plaintiff's  agent,  and  all 
shipments  were  made  subject  to  delays 
caused  by  strikes,  accidents,  or  manufac- 
turing contingencies,  and  that  the  delay 
in  question  resulted  from  or  was  caused 
by  strikes,'  accidents,  or  manufacturing 
contingencies  over  which  pliantiff  had 
no  control,  and  that  the  damage  claimed 
for  delay  was  also  caused  by  defendant's 
failure  to  carry  out  its  implied  or  ex- 
press part  of  the  agreement  in  failing  to 
return  the  blue  prints  within  a  reason- 
able time,  and  in  failing  to  pay  for  the 
cranes  at  the  time  and  in  the  amount  set 
out  in  the  contract.  Held,  that  such  rep- 
lications were  insufficient  and  demurra- 
ble. Cleveland  Crane,  etc.,  Co.  v.  Amer- 
ican Cast  Iron,  etc.,  Co.,  168  Ala.  250, 
53  So.  313. 

§  jt72.  Issues,  Proof,  and  Variance. 

§  %7%  (1)  Issues  Raised  by  and  Evidence 
Admissible  under  Pleadings  in  Gen- 
eral. 

In  an  action  for  the  price  of  certain 
medicinal  roots,  defendant  pleaded  (the 
general  issue,  and  a  counterclaim  aris- 
ing from  the  alleged  payment  of  freight 
on  tthe  roots  at  the  request  of  plaintiff. 
The  replication  alleged  that  plaintiff  sub- 
mitted samples  of  the  roots  to  dii^nd- 
ant,  and  asked  for  a  price  on  it,  which 
defendant  quoted,  and  that  all  the  root 
shipped  was  identical  with  the  sample. 
Issue  was  joined  on  the  plea,  counter- 
claim, and  replication.  Held,  that  as  no 
issue  of  fraud  was  raised,  what  plaintiff 
paid  for  the  roots  was  immaterial.  Meyer 
Bros.  Drug  Co.  v.  Puckett,  35  So.  1019, 
139  Ala.  331. 

Where  a  plea  is  but  a  denial  of  the 
fact  alleged  in  the  complaint  that  the 
account  sued  on  was  when  suit  was 
.  brought,  a  reply  pleading  the  special  con- 
dition on  which  the  account  was  to  be- 
come  due,  short  of  the  six-months  credit 


that  was  otherwise  to  obtain,  is  not  acc- 
essary to  let  in  proof  of  the  condttics. 
Warren  &,  Lanier  v.  Cash,  39  So.  IM. 
143   Ala.    158. 

Where  a  buyer  in  a  conditional  sale 
contract,  when  sued  in  detinue  by  tt« 
seller,  suggested,  as  authorized  by  Cc<^ 
1907,  §  3799,  that  the  jury  ascertaic  tt: 
balance  of  the  price  due  evidence  of  nu:- 
ters  in  recoupment  going  to  a  redactKc 
of  the  claim  of  the  seller  was  prcpe:. 
though  the  matter  was  not  set  iorit  c 
special  pleas.  Adams  Mach.  Co.  r.  Soc'J: 
State  Lumber  Co.,  2  Ala.  App.  471,  ji 
So.   S26. 

There  being  no  averment,  in  the  jki 
to  an  action  for  the  price  of  a  horse,  :: 
any  purpose  for  which  it  was  bougfat  i 
witness  may  not  testify  to  its  he-it 
worthless  for  the  purpose  for  whicb  z 
was  bought  Bessemer  Ice  Delivery  Cc 
V,  Brannon,  36  So.  56,  138  Ala.  157. 

In  an  action  for  the  price  of  a  stock 
of  millinery  goods,  where  the  only  ple«i 
were  the  general  issue  and  plea  of  -t:- 
off,  evidence  of  a  breach  of  warrant;  r 
of  fraud  was  inadmissible.  Thomas  ; 
Thomas,  41  So.  141,  146  Ala.  533. 

Where,  in  an  action  for  the  price  < 
a  raft  of  logs  sold  and  delivered,  vb'- 
defendant  refused  to  accept,  the  cc} 
issue  was  whether  they  were  dclirerri 
in  the  condition  required,  and  it  a;- 
■peared  that  they  sank  after  delrrcry  i 
was  error  to  admit  the  testimony  o:  ; 
witness  as  to  his  raising  some  of  the  J  i^ 
after  they  had  been  sunk,  and  scViii 
them  to  defendant.  Catchcare  r.  Wc^. 
&  Morgan,  42  So.  25,  144  Ala.  559. 

§   %7%   (a)     Evidence    Admisailile 
General  Issue  of  General 

See  ante,  "Issues  Raised  by  and  £^- 
dence  Admissible  under  Pleadings  r 
General,"  §  »72  (1). 

In  an  action  to  recover  the  parch: •« 
price  of  an  article  sold  to  defendant,  k^f 
evidence  tending  to  increase  or  dim?*-) 
the  value  of  such  article  is  admissive 
under  the  general  issue,  so  as  to  ascc* 
tain  its  true  value.  Mnnn  v.  Pope.  * 
Stew.  498. 

Where  defendant,  in  an  action  foe  t-*^ 
price  of  an  apparatus,  pleaded  the  gr-.* 
eral  issue,  with  leave  to  give  in  eviderir 
any  matter  that  could  be  special  <r 
pleaded,  it  could  show  that  ft  had  tes?c-i 
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the  apparatus  as  agreed,  and  that  '  its 
failure  was  not  due  to  the  steam  supply 
used  in  testing,  but  to  inherent  defects. 
Walshe  Mfg.  Co.  v.  Smith  Lumber  Co., 
178   Ala.   472,   59   So.   455. 

In  an  action  for  the  price  of  lum- 
ber, defendant  can  not  show,  under  a 
plea  of  the  general  issue,  that  the  lum- 
ber was  furnished  under  a  contract  be- 
tween him  and  a  third  pierson,  and  that 
there  was  a  breach  of  such  contract  in 
not  furnishing  the  lumber  within  the 
time  specified.  Goldstein  v,  Lathrop- 
Hatten  Lumber  Co.,  51  So.  150,  164  Ala. 
505. 

§  %7%  (8)   Variance  between  Allegations 
and  Proof. 

In  an  action  for  a  balance  due  on  a 
store  account,  items  of  which  were  for 
goods  sold  a  third  person  on  defendant's 
credit,  plaintiff  may  recover  on  proof  of 
an  express  authority  given  ,by  defendant 
in  person  to  plaintiff,  to  allow  the  third 
person  to  have  the  goods,  or  on  proof 
of  authority  to  such  third  person  to  buy 
goods  generally  on  defendants  credit, 
without  mention  of  plaintiff.  Peck  v, 
Ryan,  110  Ala.  336,  17  So.  733. 

Material  Variance.  —  On  a  general 
count  for  money  for  the  price  of  mules, 
one  can  not  recover  on  proof  that  the 
mules  were  to  be  paid  for  in  lumber, 
which  had  not  been  delivered.  Clements 
V,  Eslava,  4  Port.  502. 

In  an  action  to  enforce  a  materialman's 
lien,  where  the  complaint  alleges  a  sale 
to  the  contractor  and  owner,  and  the 
evidence  shows  a  sale  to  the  contractor 
only,  there  is  a  fatal  variance.  Lee  v, 
Wimberly,  102  Ala.  539,  15  So.  444. 

A  pleading  setting  up  a  conditional 
contract  of  sale  of  machinery  is  not  sup- 
ported by  proof  of  a  material  modifica- 
tion of  the  contract  by  consent,  involving 
changes  in  the  character  of  the  machin- 
ery and  the  date  of  delivery.  Adams 
Mach.  Co.  V.  South  State  Lumber  Co., 
?  Ala.  App.  471,  56  So.  826. 

Immateriil  Variance. — Where  a  decla* 
1  at  ion  on  a  contract  for  the  sale  of  the 
whole  of  plaintiff's  crop  avers  that  he  de- 
livered a  certain  portion  and  offered  to 
deliver  the  residue,  which  defendant  re- 
fused to  receive,  and  the  proof  shows 
that  he  delivered  all  of  his  crop,  but  that 


a  small  quantity  was  of  inferior  quality 
and  not  merchantable,  the  statement  of 
the  contract  and  the  material  part  of  the 
averment  being  proved  as  set  out  in  the 
declaration,  the  variance  between  the  al- 
legation and  proof  as  to  plaintiff's  per- 
formance of  his  part  of  the  contract  was 
immaterial.    Cabiness  v.  Brown,  Minor  41. 

§  S78.  Evidence. 

See  post,  "Presumptions  and  Burden  of 
Proof."  §  274;  ^'Admissibility,"  §  275; 
'•Weight  and  Sufficiency,"  §  276. 

§  874.  —  Presumptions  and  Burden  of 
Proof. 

§  874  (1)  In  General. 

A  buyer  is  not  liable  for  an  article 
bought,  unless  the  seller  shows  that  he 
iurnished  the  kind  agreed  to  be  bought. 
Vinegar  Bend  Lumber  Co.  i\  Soule 
Steam  Feed  Works,  182  Ala.  146,  68  So. 
279. 

In  an  action  for  goods  sold,  the  bur- 
den is  on  the  seller  to  show  either  an 
agreement  as  to  the  price  or  the  reason- 
able value  of  the  goods.  Vinegar  Bend 
Lumber  Co.  v.  Howard,  186  Ala.  451,  65 
So.  172. 

A  seller  who  proves  the  execution  of 
the  contract  alleged,  and  introduces  it  in 
evidence,  prima  facie  meets  the  bur4en 
which  the  law  casts  upon  him  of  proving 
the  contract  sued  on,  and  the  buyer, 
claiming  a  modification  by  an  oral  agree- 
ment, has  the  burden  of  establishing  the 
fact  of  such  modification.  Vinegar  Bend 
Lumber  Co.  v.  Soule  Steam  Feed  Works» 
182  Ala.  146,  62  So.  879. 

§  874  (8)  Payment  of  Price. 

A  presumption  of  payment  does  not 
arise  from  the  fact  of  delivery.  Robbins 
V.  Harrison,  31  Ala.  160. 

i  876.  Admissibility. 

See  ante,  "Delivery  of  Goods,"  § 
148  (4). 

§  876   (1)  In  General. 

See  ante,  "Admissibility,"  §  48  (2); 
"Fraud  or   Misrepresentation,"  §  42   (4). 

Authority  of  AgenL — In  an  action  for 
the  price  of  goods  purchased  from  an 
agent,  evidence  of  a  statement  by  the 
agent,  at  the  time  of  the  sale,  that  he 
had  authority  to  warrant  the  goods  is 
admissible.  Wilcox  v,  Henderson,  64 
Ala.   536. 
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Bill    Retained    without     Objection.  — 

Where  there  was  evidence  that  defend- 
ant authorized  K.  to  purchase  mantels 
sued  for  on  her  account,  evidence  that 
statements  of  the  account  delivered  to 
defendant  were  retained  without  objec- 
tion was  admissible.  Childress  v,  Smith- 
Echols-Bumett  Hardware  Co.,  50  So.  322, 
1^2  Ala.  371;  Rice  v.  Schloss,  90  Ala.  416, 
7   So.   802. 

Promise  to  Pay — ^Loss  of  Original  Let- 
ter— Subsequent  Letters. — In  an  action 
for  the  price  of  material  furnished  to  a 
third  person  on  the  strength  of  a  letter 
from  defendants  which,  under  the  con- 
struction given  it  by  plaintiff,  was  a  prom- 
ise of  defendants  to  pay  for  materials 
furnished  such  person,  and  defendants 
denied  plaintiff's  version  of  the  letter 
which  had  been  lost,  subsequent  letters 
written  by  defendants  during  the  time 
the  account  in  suit  was  being  contracted 
and  afterwards,  though  insufficient  in 
themselves  to  fasten  liability  under  the 
statute  of  frauds,  were  admissible  as 
tending  to  show  a  recognition  by  defend- 
ants of  the  debt  as  having  been  origi- 
nally contracted  upon  their  authority  and 
credit,  thus  affording  corroboration  of 
plaintiff's  version  of  the  language  of  the 
original  letter  and  a  consistent  interpre-  i 
tation  by  the  parties.  Lacy  v,  Meador, 
170  Ala.  482,  64  So.   161. 

Failure  to  Reply  to  Letter  Demanding 
Pajnnent. — In  an  action  on  a  note  given 
for  a  horse,  where  defendant  set  up 
breach  of  warranty  and  testified  that  he 
had  written  plaintiff  complaining  of  the 
horse,  offering  to  return  it  and  claimed 
a  rescission,  plaintiff  could  show  that  he 
had  written  defendant  demanding  pay- 
ment of  the  note  and  had  received  no 
reply,  since  such  evidence  contradicted 
defendant's  contention.  Jordan  v.  Aus- 
tin, 161  Ala.   585,  50  So.  70. 

Pajonent  of  Preight-^Cross-Examina- 
tion. — Where,  in  an  action  for  the  price 
of  goods  sold,  defendant  filed  a  plea  of 
non  est  factum,  and  plaintiff's  replication 
set  up  that  defendant  was  estopped  from 
denying  his  indebtedness  for  the  goods 
because  he  paid  the  freight  thereon  and 
kept  the  same,  etc.,  it  was  competent  for 
plaintiff  to  prove  by  defendant,  on  his 
cross-examination  when  introduced  as  a 
witness  in  his  own  behalf,  that  defendant 


paid  such  freight.     Equitable  If fg.  Co.  r 
Martin,  145  Ala.  667,  39  So.  769. 

Belief  in  Buyer's  Sohrency^— The  seGer 
of  goods,  testifying  as  a  witness  for  kca- 
self,  in  a  controversy  with  a  sobpr- 
chaser,  can  not  be  allowed  to  state  that 
"he  believed  the  purchaser  to  be  soWett. 
and  would  not  have  sold  the  goods  if  he 
had  known  of  his  insolvency."  McCct- 
mick  V.   Joseph,   77   Ala.   236. 

Amount  of  Material  Necessary.— h  a 
action  for  the  price  of  a  bill  of  hardvarf 
sold  defendant  for  use  in  a  certain  bdlti* 
ing,  it  was  error  to  admit  evidence  of  t^ 
amount  of  such  material  necessarr  icr 
the  construction  of  such  building.  G*> 
son  V,  Snow  Hardware  Co.,  94  Ala.  3H 
10  So.  304. 

Duty  to  Deliver— Bin  of  Sale-Piro: 
Evidence. — In  an  action  by  a  vetidof :? 
recover  the  amount  of  a  note  gives  for 
slaves,  the  bill  of  sale  of  which  contaib 
no  word  of  delivery;  the  vendee  can  t^ 
show  by  parol  that,  by  the  contract  t 
sale,  the  vendor  was  to  deliver  one  of  t!-; 
slaves,  and  failed  to  do  so.  McCoy  f\ 
Moss,  5  Port.  8«. 

Property  Reqovered  in  Atta^siai 
Proceedings — Parol  E^ridcnce. — In  ax:  >:- 
tion  for  the  price  of  property,  where  it- 
fendant  claims  that  the  property  sold  ^ 
been  taken  back  by  plaintiff,  oral  evidss 
offered  by  plaintiff  that  he  had  tak 
such  property  in  attachment  p 
is  not  admissible.  Tanner,  etc.,  Esr 
Co.  V,   Hall,   86   Ala.   305,   5   So.  $S4 

Sale  by  Defendant— Where,  in  ac  a: 
tion  for  goods  sold  and  delivered,  it  a? 
pears  that  the  transaction  was  an  ab«o 
lute  purchase,  evidence  as  to  whether  o 
not  defendant  had  sold  the  goods  is  ki 
material.  Wikle  v.  Johnson  Laborata 
ries,  31  So.  715,  132  Ala.  266. 

Payment  of  Price. — ^Where,  in  aa  i< 
tion  for  goods  sold  and  delivered,  it 
pears  that  the  transaction  was  an  a' 
lute  purchase,  evidence  that  defen 
had  paid  no  part  of  the  purchase  price  i 
not  objectionable.  Wikle  r.  Johr«-3 
Laboratories,  31  So.  715,  132  Ala.  S6S 

§  876  (»)  Modification  and  R 
Contract. 

In  an  action  by  the  seller  on   a  ^^ 
given   for  a  horse,  where   defendact 
fended  on  the  ground  of  a  breach  o 
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ranty  and  testified  that  he  had  written 
plaintiff  complaining  of  the  horse,  offer- 
ing to  return  it,  and  claimed  a  rescission, 
plaintiff  could  show  that  he  had  written 
defendant  demanding  payment  of  the 
note  and  had  received  no  reply,  since 
such  evidence  contradicted  defendant's 
contention.  Jordan  v.  Austin,  161  Ala. 
585,   50  So.   70. 

Where,  in  an  action  for  the  price  of 
goods  sold  and  shipped  to  defendant,  the 
defense  was  plaintiff's  failure  to  file  a 
bond  for  performance  of  the  contract, 
and  to  credit  the  freight  as  required  by 
the  contract,  evidence  that  defendant  no- 
tified plaintiff  of  the  rescission  of  the 
contract  was  immaterial.  Equitable  Mfg. 
Co.  V,  Howard,  37  So.  106,  140  Ala.  »52. 

§  876  (8)  Value  of  Goods. 

In  an  action  to  recover  the  price  of 
fertilizer  manufactured  and  sold  under 
a  specific  name,  evidence  that  the  defend- 
ant had  made  skillful  application  of  the 
fertilizer,  and  found  it  worthless,  was  ad- 
missible to  prove  failure  of  consideration. 
Pacific  Guano  Co.  v.  Mullen,  66  Ala.  582; 
Young  V,  O'Neal.  57  Ala.  566;  Claghorn 
V,  Lingo,  62  Ala.  230. 

In  an  action  for  the  price  of  staves, 
the  defense  being  that  they  were  not  of 
the  ''good  and  merchantable  quality" 
that  they  were  represented  to  be,  plain- 
tiff may  testify  that  at  defendant's  re- 
quest he  shipped  defendant  a  certain  kind 
of  staves,  as  part  of  an  order,  and  "that 
defendant  got  them  much  cheaper  than 
the  others."  Anniston  Lime  &  Coal  Co. 
7.  Lewis,  107  Ala.  535,  18  So.  326. 

§  876  (4)  Payment  of  Price. 

See  ante,  "Waiver,  Loss,  or  Discharge," 
§  243. 

Where  plaintiff  claimed  that  defendant 
was  liable  to  him  for  goods  sold  to  a 
third  person,  and  did  not  seek  to  inter- 
cept any  money  due  by  defendant  to  the 
third  person,  evidence  as  to  whom  de- 
fendant paid  the  balance  due  from  him 
to  the  third  person,  was  inadmissible. 
Kramer  v.  Compton,  52  So.  351,  166  Ala. 
216. 

§  876  (6)  Pacts  in  Diminution  of  Price  or 
Value. 

See  ante,  "Quality,  Fitness,  or  Con- 
dition of  Goods  in  General,"  §  148  (5); 
**Value  of  Goods,"  {  275  (3), 


In  an  action  for  the  agreed  price  of 
a  dry  kiln  apparatus,  guaranteed  to  do 
certain  work  in  two  days,  evidence  was 
admissible  to  show  that  it  required  six 
days,  but  not  to  show  that  the  buyer's 
old  machine  did  the  same  work  in  five 
days.  Walshe  Mfg.  Co.  v.  Smith  Lum- 
ber Co.,  178  Ala.  472,  59  So.  455. 

§  876  (6)  Set-Off. 

In  an  action  for  the  price  of  patterns, 
where  the  defendant  pleaded  a  set-off  for 
patterns  returned  to  plaintiff,  a  written 
contract  between  the  parties  whereby  the 
defendant  agreed  to  retain  the  patterns 
sent  him,  till  a  date  Uter  than  that  at 
which  he  actually  returned  them  was  ad- 
missible in  evidence.  Butterick  Pub.  Co. 
X.  Cranford  Mercantile  Co.,  41  So.  80, 
147  Ala.  697. 
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Weight  and  Sufficiency. 


§  876  (1)  In  GeneraL 

See  ante,  "Fraud  or  Misrepresenta- 
tion," §  42  (8). 

A  seller  who  proves  the  execution  of 
the  contract  alleged,  and  introduces  it  in 
evidence,  prima  facie  meets  the  burden 
which  the  law  casts  upon  him  of  proving 
the  contract  sued  on.  Vinegar  Bend 
Lumber  Co.  r.  Soule  Steam  Feed  Works, 
182  Ala.   146,  62  So.  279. 

Evidence,  in  an  action  for  the  price  of 
goods  sold,  held  sufficient  to  sustain  a 
\erdict  for  defendant.  Cook  &  Laurie 
Contracting  Co.  v.  Bell,  177  Ala,  618,  59 
So.  273. 

To  entitle  one  sued  on  a  contract  -for 
the  purchase  of  goods  to  a  verdict  on  a 
plea  averring  rescission  for  fraud  and 
2:lso  an  implied  rescission  by  reclaiming 
the  goods,  he  must  prove  the  substance 
of  both  aspects  of  his  plea.  Moline  Jew- 
elry Co.  V.  Crew,  171  Ala.  415,  55  So.  144; 
Southern  R.  Co.  v.  Burgess,  143  Ala.  364, 
42  So.  35. 

§  876  (8)  Value  of  Goods  and  Damages. 

Where  the  evidence  admitted  war- 
ranted an  inference  that  the  goods  deliv- 
ered by  plaintiff  to  defendant  were  worth 
more  than  the  amount  which  defendant 
had  paid  on  account,  but  did  not  show 
the  amount  of  the  balance  due,  the  evi- 
dence supported  a  verdict  for  plaintiff  for 
at  least  a  nominal  amount.  Kendrick  v, 
Chafin,  2  Ala.  App.  452,  57  So.  78. 
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§  ft76  (S)  Payment. 

Where  one  received  property  from  an- 
other under  an  order  drawn  on  the  lat- 
ter by  a  third  person,  in  an  action  by 
the  drawer  against  the  payee  for  the 
price  of  such  property,  the  order  is  not 
presumptive  evidence  of  an  indebtedness 
due  the  payee  by  the  drawer,  so  as  to 
authorize  a  verdict  for  the  payee.  Gar- 
low  V,  Salles,  1  Stew.  499. 

§  ^77.  Amount  of  Recovei^. 
Abatement   of  and  Reduction  from  Price. 

— In  an  action  for  the  price  of  a  soda 
iountain,  where  the  contract  was  not  re- 
scinded, the  court  properly  charged,  in 
substance,  that  if  the  fountain  was  costly, 
and  was  only  defective  in  minor  respects, 
and  there  was  a  breach  of  warranty,  the 
sum  sued  for,  less  the  sum  that  it  would 
have  cost  to  place  the  fountain  in  the 
condition  in  which  it  was  warranted  to 
be,  would  be  the  amount  of  plaintiff's 
recovery.  Hodge  v.  Tufts,  115  Ala.  366, 
22  So.  422. 

Plaintiff  is  entitled  to  recover,  with- 
out any  abatement  for  damages,  the 
price  of  lumber  sold  and  delivered! 
though  it  failed  to  deliver  all  that  it  con- 
tracted to  deliver,  where  defendant  ex- 
tended the  time  for  plaintiff's  perform- 
ance of  his  contract  to  a  certain  date, 
and  defendant  purchased  no  lumber  to 
take  the  place  of  that  plaintiff  contracted 
to  furnish,  and  on  the  date  to  which  ex- 
tension was  made,  the  market  price  of 
the  lumber  did  not  exceed  the  contract 
price.  Craig  &  Co.  v,  Pierson  Lumber 
Co.,    169   Ala.    548,   53    So.    803. 

§  S78.  TriaL 

See    post,     "Questions    for 
Jury,"  §  279;' "Instructions,"  § 
diet  and  Findings,"  |  281. 

§  a79.  Questions  for  Court  or  Jury. 

See  ante,  "Questions  for  Jury,"  §  43; 
"Misrepresentation  and  Fraud,"  §  43  (3). 

Place  of  Delivery — ^Authority  of  Gen- 
eral Agent. — ^Where  plaintiffs  general 
agent,  in  selling  a  machine  to  defendant, 
had  no  authority  to  contract  for  delivery 
at  any  other  than  a  certain  place,  where 
plaintiff  had  local  agents,  but  it  appeared 
that  the  machine  at  the  time  of  the  sale 
was  in  the  possession  of  such  local 
agents,  and  that  the  general  agent  was 
authorized    to    aid     the    local     agents   in 


Court    Of 
280;  "Ver- 


disposing  of  the  machinery,  in  an  action 
for  the  price  it  was  open  to  the  jury  to 
infer  that  there  was  no  limitation  on 
the  authority  of  the  general  agent  in 
making  the  sale  to  defendant  to  contract 
for  delivery  at  another  place.  McCor- 
mick  Harvesting  Mach.  Co.  v.  Lowe,  151 
Ala.  313,  44  So.  47. 

New  Contract. — In  an  action  upon  the 
common  counts  to  recover  for  a  dray 
sold  and  delivered  to  defendant,  a  mer- 
chant, where  there  was  a  controversy 
after  the  receipt  of  the  dray  as  to  its 
fitness  for  the  work  intended,  whether  an 
agent  whom  plaintiff  sent  to  adjust  the 
matter  made  a  new  contract  with  plain- 
tiff, and,  if  so,  the  terms  of  the  contract, 
was  a  question  for  the  jury.  Garnett  v. 
Parry  Mfg.  Co.,  185  Ala.  326,  64  So.  559. 

Rescission — ^Time  for  Restoration  of 
Goods. — The  facts  being  undisputed,  the 
question  on  the  defense  of  rescission  by 
the  purchaser  of  a  contract  of  sale 
whether  the  offer  to  restore  was  within 
a  "reasonable  time"  is  one  for  the  court 
Continental  Jewelry  Co.  v.  Pugh  Bros., 
53   So.  324,  168  Ala.   295. 

§  S80.  Instructions. 

§  980  (1)   Conformity  to  Pleadings  and 
Issues. 

In  an  action  for  the  price  of  goods, 
the  buyer  pleaded  that  he  had  rescinded 
the  sale  for  fraudulent  representations, 
and  that,  when  the  goods  arrived,  he  re- 
fused  to  accept  them  from  the  carrier, 
and  that  they  were  afterwards  returned 
by  the  carrier  at  the  seller's  directions. 
Held,  that  the  plea  averred  not  only  a 
rescission  by  right,  but  also  an  offer  to 
rescind  and  acceptance  by  the  seller,  and 
that,  though  there  was  no  evidence  to 
support  the  latter  branch  of  the  plea,  a 
charge  to  find  for  plaintiff  on  the  issue 
raised  by  the  plea  if  the  evidence  was 
believed  was  misleading;  there  beins 
evidence  of  the  fraud  relied  on.  Moline 
Jewelry  Co.  v.  Crew,  171  Ala.  415,  55  So. 
144. 

§  980  (9)   Presumptions  and    Burden  of 
Proof. 

In  an  action  for  the  price  of  goods 
sold,  charge  as  to  burden  of  proof  held 
properly  refused  as  calculated  to  mislead 
the  jury  as  to  the  burden  of  proof  under 
the    pleadings.     Vinegar    Bend     Lumber 
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Co.  V.  Soule  Steam  Feed  Works,  182  Ala. 
146,  62  So.  279. 

In  an  action  on  an  express  contract 
for  the  sale  of  wood,  a  charge  that  it 
is  incumbent  on  plaintiff  to  make  out  his 
case  as  he  had  alleged  it,  and  that,  if 
the  contract  was  different  from  that  al- 
leged, it  was  incumbent  on  defendant  to 
show  it  by  a  preponderance  of  evidence, 
was  proper.  American  Oak  Extract  Co. 
V.  Ryan,  113  Ala.  337,  20  So.  644. 

In  an  action  for  the  price  of  fertilizer 
contracted  to  be  delivered  within  a  cer- 
tain time,  "water  transportation  permit- 
ting," where  defendant  set  up  a  coun- 
terclaim for  plaintiff's  failure  to  deliver 
the  agreed  amount,  a  charge  that  the 
burden  was  on  defendant  to  reasonably 
satisfy  the  jury  that  the  river  on  which 
plaintiff  was  to  transport  the  fertilizer 
was  in  a  boatable  condition  during  the 
term  covered  by  the  contract  was  erro- 
neous, in  that,  if  plaintiff  would  excuse 
nondelivery,  the  burden  of  proof  was  on 
it  to  show  that  river  transportation  did 
not  permit  the  delivery.  Raisin  Fertil- 
izer Co.  V.  J.  J.  Barrow,  Jr.,  Co.,  97  Ala. 
G94,   12   So.   388. 

s 

%  280  (3)  Existence  and  Validity  of  Con- 
tract of  Sale. 

In  an  action  for  the  price  of  goods 
sold,  it  was  error  to  charge  that,  if  the 
goods  were  in  fact  first  charged  to  an- 
other, then,  in  order  to  justify  a  verdict 
against  defendant,  it  must  be  shown  that 
defendant  agreed  in  writing  to  pay  said 
debts,  or  one  of  them.  Steen  v.  Sanders, 
22  So.  498,  116  Ala.  155. 

In  an  action  for  goods  sold  and  deliv- 
ered under  an  express  contract,  an  in- 
struction, asked  by  defendant,  that,  if  the 
jury  find  that  the  minds  of  the  parties 
did  not  meet  on  the  principal  parts  of 
the  alleged  agreement,  there  was  no 
contract,  and  they  must  find  that  there 
was  no  express  contract  between  the 
parties,  was  properly  refused  as  exclud- 
ing the  idea  of  an  implied  contract. 
Anderson  v.  English,  25  So.  748,  121  Ala. 
272. 

In  an  action  for  the  purchase  price  of 
building  materials,  in  which  there  was 
evidence  that  they  were  sold  to  defend- 
ant either  absolutely  or  to  be  paid  for  out 
of  moneys  due  a  contractor,  an  instruc- 
tion that,  if  the  material  was  charged  and 


delivered  to  the  contractor,  to  find  for 
plaintiff,  even  though  her  agents  agreed 
to  pay  therefor,  without  hypothesizing 
plaintiff's  reliance  on  the  contractor's 
credit,  or  on  his  credit  plus  the  security 
afforded  by  the  statute  conferring  a  lien, 
was  properly  refused,  as  the  charging  of 
the  materials  to  the  contractor  was  evi- 
dential but  not  conclusive,  while  the  ma- 
terials must  have  been  delivered  to  the 
contractor  whatever  the  nature  of  the 
contract  between  plaintiff  and  defend- 
ant. Beitman  v.  Birmingham  Paint,  etc., 
Co.,  185  Ala.  313,  64  So.  600. 

§   880   (4)    Construction  of   Contract. 

As  to  construction  in  general,  see  ante, 
"Construction   of   Contract,"   §§   44-72. 

§  280  (6)  Delivery  and  Acceptance. 

Where  a  complaint  alleged  the  sale 
of  wood  to  defendants,  for  the  removal 
of  which  defendants  were  to  furnish  a 
barge  upon  notice  to  do  so,  it  was  error 
in  instructions  in  an  action  to  recover 
the  price  thereof  to  ignore  plaintiff's  duty 
to  notify  defendants  to  remove  said 
wood.  American  Oak  Extract  Co.  v, 
Ryan,  112  Ala.  337,  20  So.  644. 

§  880  (6)  Quality,  Fitness,  and  Condition 
of  Property. 

Continuing  to  Make  Monthly  Pay- 
ments.— In  an  action  on  notes  given  for 
the  price  of  a  soda  fountain  sold  by 
plaintiff  to  defendants  in  January,  to  be 
paid  for  in  monthly  payments,  it  was  not 
error  to  charge  that  if  defendants  claimed 
in  July  that  they  had  rejected  the  foun- 
tain, and  held  it  subject  to  plaintiff's  or- 
der, and  then  continued  to  make  monthly 
payments  until  November,  such  facts 
were  unfounded.  Hodge  v.  Tufts,  115 
Ala.  366,  22  So.  422. 

Defenses  to  Consider. — Where  there 
was  no  evidence  of  rescission,  it  was 
proper  to  charge  that  there  was  no  de- 
fense for  the  jury  to  consider,  except  the 
breaches  of  warranty  set  up  in  defend- 
ant's pleas;  and,  unless  there  was  a 
breach  of  warranty,  the  jury  must  find 
for  plaintiff.  Hodge  v.  Tufts,  22  So.  422, 
115  Ala.  366. 

Pretermitting  Consideration  of  Negli- 
gence in  Preparing  Cars  for  Shipment — 
Where,  in  an  action  for  the  price  of  cer- 
tain cars  and  wheels,  the  buyer  claimed 
that  the  goods  were  defective  when  they 
left   the    seller's    possession    or   were    in- 
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jured  in  transit,  and  that  they  were  not 
properly  prepared  for  shipment,  as  to 
all  of  which  there  was  a  conflict  of  evi- 
dence, a  request  to  charge  that  if  plaintiff 
shipped  the  goods  as  ordered,  and  when 
delivered  to  the  carrier  they  were  in 
perfect  condition  and  free  from  defects 
and  were  consigned  to  defendant  and  bill 
of  lading  issued  and  mailed  to  him,  then 
title  vested  from  the  time  of  delivery  to 
the  carrier,  was  properly  refused  aa  pre- 
termitting all  consideration  of  plaintiff's 
alleged  negligence  in  preparing  the  cars 
for  shipment.  Butter  worth  v.  Cathcart, 
l«ft  Ala.  262,  5S  So.  898. 

Hisleadtng.— Where  plaintiff  submitted 
to  defendant  samples  of  a  certain  me- 
dicinal  root,  requesting  prices  on  it,  and 
defendant  stated  the  root  to  be  a  certain 
variety,  and  offered  to  pay  a  named  price 
per  pound  for  it,  in  an  action  for  the 
price  of  a  shipment  of  the  root,  requested 
instructions  that  if  plaintiff  contracted  to 
sell  a  higher-priced  root  by  name,  and  in- 
stead shipped  defendant  the  other,  either 
with  or  without  knowledge  of  its  char- 
acter, he  could  not  recover,  were  prop- 
erly refused  as  misleading.  Meyer  Bros. 
Drug  Co.  V.  Puckett,  35  So.  1019,  134 
Ala.  331. 

A  charge,  requested  by  defendant,  that 
there  was  no  evidence  that  the  lumber 
did  not  come  up  to  the  warranty  and  to 
specifications  called  for  in  the  order,  and. 
if  there  were  rejects  and  culls  reported 
to  a  certain  person,  defendant  was  not 
bound  by  *uch  reports,  was  properly  re- 
fused, as  at  least  confusing  and  mis- 
leading. Byrd  V.  Beall,  50  So.  53,  101 
Ala.  594. 

I  »0  (7)  Default  or  Delay  in  Delivery. 

In  an  action  for  the  price  of  fertilizer 
which  plaintiff  agreed  to  deliver  at  cer- 
tain points,  "water  transportation  per- 
mitting." a  charge  requested  by  plaintiff 
that  if  it  made  every  effort  to  deliver  the 
fertilizer,  and  then  failed  to  do  so.  de- 
fendant could  recover  no  damages,  no 
matter  what  was  the  cause  of  the  failure 
to  deliver,  was  properly  refused,  as  be- 
ing too  indefinite.  Raisin  Fertlizer  Co. 
V.  J.  J.  Barrow,  Jr.,  Co.,  B7  Ala.  694,  13 

So.    388. 

A  charge  requested  by  defendant  that, 
if   plaintiff    could    have    delivered    all    the 


fertilizer,  water  transpoTtatioa  pema- 
ting,  and  failed  to  do  so,  it  is  liable  b 
such  damages  to  defendant  as  it  hu 
sustained  by  such  failure,  is  erroneoti. 
in  that  it  does  not  limit  the  time  oi  it- 1 
livery  to  a  reasonable  time  after  ;iK 
making  of  the  contract  as  ascertaiatd  ^  \ 
the  conUact  itself  in  connecdoo  wid  ±t 
attendant  circumstances.  Raisin  FtrrJ^ 
izer  Co.  v.  J.  J.  Barrow,  Jr.,  Co,  K  -Ui 

6M,    12    So.   3S8. 

Where  there  was  some  evidence  ikI 
defendant  made  an  offer  to  an  ageii  l: 
plaintiff  to  furnish  a  boat  to  trawpcci 
the  fertilizer,  and  that  the  agent  cu^ 
no  reply  thereto,  a  charge  that,  if  <brt| 
was  no  boat  on  the  river  on  which  irui- 
portation  was  to  be  made  during  '7 
time  specified  by  the  contract  for  '3c 
making  delivery,  the  jury  must  find  '.: 
plaintiff,  is  improper,  since,  if  inch  %gr'\ 
was  duly  authorized  to  make  ddtnrr. 
and  defendant's  offer  was  made  ^^■■'.\ 
sufHcent  time  remained  for  the  dtlittd 
of  the  goods  according  to  the  tem-  j 
the  contract,  and  the  conduct  of  the  m=- 
amounted  to  a  refusal  to  avail  himvl:  '■ 
the  transportation  afforded,  the  wid 
should  have  been  for  defendant.  lUifl 
Fertilzer  Co.  v.  ].  J.  Barrow,  Jr..  Co-  *i 
Ala.  694,  12  So.  3SB. 

Where,  in  an  action  for  the  pric;  * 
goods,  the  evidence  showed  that  delncH 
was  to  he  made  at  once;  that  the  |>^ 
were  not  shipped  for  more  tbaa  ^ 
weeks  after  ordered;  and  that  when  ri 
ceived,  a  week  later,  too  late  for  the  jsS 
pose  of  the  purchasers,  commnnicated  « 
the  agent  of  the  vendor  at  the  time  :■] 
order  was  given,  acceptance  was  refcw 
— an  instruction  that  the  vendor  had  ssi 
reasonable  time  for  shipment  as  «-'« 
admit  of  its  instituting  and  complcta 
an  investigation  as  to  the  purchaser  i  i 
solvency,  etc.,  was  properly  refuse^-  ; 
misleading,  without  defining  what  na 
would  have  been  reasonable  in  i^^d 
ence  to  the  expedition  demaaded  b^  a 
order.  Oklahoma  Vinegar  Co.  r.  Hii 
ilton,  32  So.  306,  132  Ala.  M3. 

S  no  (B)  Damage*. 

It  was  not  error  to  charge  that,  i  1 
fendants  kept  and  used  the  fonntaix  i^ 
three  or  more   months  after   they  Int 

of  all  the  alleged  defects  and  fraad  f:* 
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plained  of,  the  jury  should  find  for  plain- 
tiff at  least  the  amount  of  the  debt 
proven  less  the  cost  of  repairing  such 
defects.  Hodge  v.  Tufts,  22  So.  422,  115 
Ala.  3««. 


§  281. 


Verdict  and  Findings. 


Where  the  second  count  in  a  seller's 
action  for  price  claimed  the  principal 
sum  with  interest  from  a  certain  day, 
and  the  evidence  showed  that  the  sum 
was  not  due  until  a  later  day,  an  in- 
struction to  find  for  plaintiff  under  the 
second  count  was  not  erroneous.  Cook 
&  Laurie  Contracting  Co.  v.  Bell,  177 
Ala.  6ia,  59  So.  273. 

(F)  ACTIONS  FOR  DAMAGES. 
§  288..  Nature  and  Form. 

See  ante,  "Nature  and  Form,"  §  259. 

Where  a  purchaser  agreed  to  buy  and 
the  seller  agreed  to  deliver  f.  o.  b.  North 
B.,  shipment  to  be  made  during  the  month 
of  September,  five  cars  of  foundry  hay, 
th€  contract  was  executory,  and  where 
the  buyer  committed  a  breach  before  de- 
livery an  action  for  the  breach,  and  not 
for  the  price  was  the  proper  remedy.  St. 
Louis,  etc.,  Grain  Co.  v.  American  Cast 
Iron,  etc.,  Co.  167  Ala.  442,  52  So.  904. 

I  283.  Right  of  Action. 

A  contract  of  sale  being  an  executory 
one,  the  seller  is  not  confined  to  an  action 
for  the  purchase  price,  but,  on  failure  or 
refusal  of  the  buyer  to  comply  with  his 
part  thereof  may  rescind  and  sue  for  the 
breach.  Wheeler  v.  Cleveland,  54  So.  277, 
170  Ala.  426. 

An  action  fies  for  breach  of  a  contract 
to  receive  and  test  certain  machinery, 
though  there  was  to  be  no  sale  unless  the 
machinery  should  be  approved  on  such 
test.  Schleicher  v,  Montgomery  Light 
Co.,  21  So.  1014,  114  Ala.  228. 

The  seller  of  personal  property  may  re- 
9ort  to  his  action  against  the  purchaser 
for  the  recovery  of  such  damages  as  he 
shall  sustain  for  the  failure  of  the  latter 
to  complete  his  purchase.  West  v,  Cun- 
ningham, 9  Port.  104. 

Where  defendant  purchased  certain 
boilers  from  plaintiff  to  be  manufactured, 
plaintiff  could  not  recover  on  defendant's 
refusal  to  accept  them,  because  they  were 
materially  defective  in  construction,  which 
defects    plaintiff    wrongfully    refused    to 


remedy.  Tri-City  Gas  Co.  v,  Connelly 
Boiler  Works,  8  Ala.  App.  ^0,  62  So.  333. 

§  284.  Conditions  Precedent. 

See  post,  "Time  to  Sue  and  Limita- 
tions," §  286. 

Offer  to  Perform  His  Part  of  Contract 

— Where  one  party  contracts  to  sell  and 
the  other  pay  for  goods  on  delivery,  if 
both  be  present  at  the  time  and  place 
agreed  on  and  are  able  to  perform  their 
respective  undertakings,  it  is  incumbent 
on,  him  who  wouM  .put  the -other  in  de- 
fault and  enforce  the  contract  to  offer  to 
perform  his  part  of  it;  otherwise,  the  time 
will  pass,  and  the  contract  be  annulled, 
because  neither  has  offered  to  execute  it. 
Davis  V.  Adams,  18  Ala.  264;  M'Gehee  v. 
Hill,  4  Port.  170. 

Readiness    and    Offer    to    Deliver. — ^A 

seller  bringing  suit  on  a  contract  of  sale 
befor<e  delivery  must  prove  an  offer  or  a 
readiness  to  deliver  the  thing  soM  at  the 
place  and  within  the  time  stipulated  in  the 
contract.  Offutt  v.  Wells,  42  Ala.  199; 
Davis  V,  Adams,  18  Ala.  264. 

Refusal  to  Accept  and  Pay — ^Tender  of 
Goods. — Where  the  buyer  refused  to  ac- 
cept and  pay  for  wheat  purchased,  and 
notified  the  seller  not  to  ship  any  more, 
the  seller  need  not  tender  the  wheat  in 
order  to  maintain  an  action  for  breach  of 
the  contract  of  purchase.  Cassels'  Mills 
V.  Strater  Bros.  Grain  Co.,  51  So.  969,  166 
Ala.  274. 

Refusal  to  Receive — Offer  to  Deliver. — 
If,  after  contracting  to  buy  stone  from 
plaintiff,  defendants  notified  him  that 
they  would  not  receive  or  purchase  it,  and 
this  was  done  within  time  in  which  he 
had  to  deliver,  he  was  excused  from  de- 
livering as  a  condition  precedent  to  re- 
covery. Terrell  v.  Nelson,  177  Ala.  596, 
58  So.  989. 

Delivery  at  Order  of  Buyer— Refusal 
to  Accept. — Where  flour  is  sold  to  be  de- 
livered at  the  order  of  the  buyers  within 
five  months  from  the  date  of  the  contract, 
the  seller's  right  of  action  for  breach  of 
contract  by  the  buyers  does  not  depend 
on  an  unqualified  refusal  of  the  buyers  to 
accept  the  goods;  the  seller's  duty  being 
merely  to  be  ready  to  respond  to  the  or- 
dering out  of  the  flour  by  the  buyers. 
Scruggs  &  Echols  v.  Riddle,  171  Ala.  350, 
54  So.  641. 


9  vw.  i^eienses. 

See  ante,  "Mistake,"  §  28;  post,  "Plea 
or  Answer  and  Subsequent  Pleadings/'  § 
2S9. 

FraucU^Redttction  of  Damages. — Where 
a  sale  is  induced  by  the  fraud  of  the 
seller,  the  buyer  may  rescind,  or  prove 
the  fraud  in  reduction  of  damages  in  an 
action  by  the  seller  for  breach  of  the  con- 
tract. Young  V.  Arntze,  86  Ala.  116,  5  So. 
253. 

Higher  Price  Charged — Consent.— If, 
while  taking -an  inventory,  the  buyer  of  a 
stock  of  goods  discovers  that  the  prices 
being  charged  are  in  excess  of  those 
agreed  on,  and  consents  to  the  change,  he 
will  not,  in  an  action  for  damages  for 
breach  of  the  contract,  be  allowed  to  set 
up  such  change  as  a  defense.  Behrman  v. 
Newton,  103  Ala.  525,  15  So.  838. 

Manner  and  Conduct  of  Resale. — 
Where  a  buyer  of  goods  by  sample  re- 
fuses to  accept  same  because  not  as  rep- 
resented, and,  on  being  notified  of  the 
seller's  intention  to  resell,  fails  to  give 
any  instructions  as  to  the  sale,  the  mat- 
ter is  within  the  reasonable  discretion  of 
the  seller;  and  the  fact  that  the  goods 
might  have  brought  a  better  price  if  of- 
fered in  smaller  lots,  or  in  a  different 
place,  cannot  be  urged  in  defense  of  a 
suit  brought  by  the  seller  for  the  differ- 
ence in  price  obtained  on  the  resale. 
Penn  v.  Smith,  98  Ala.  560,  12  So.  818. 

Refusal  to  Accept — Failure  of  Defend- 
ant to  Test  Article  for  Thirty  Days.— It 
is  no  defense  to  an  action  for  refusal  to 
accept  delivery  of  machinery  purchased 
that  defendant  was  to  test  such  machin- 
ery for  30  days,  and  to  be  relieved  from 
the  purchase  of  the  machinery  should  not 
be  approved  of  by  defendant  "for  the  pur- 
poses for  which  it  was  purchased,"  since 
the  power  to  reject  was  not  arbitrary,  but 
accrued  after  test  and  disapproval  in 
good  faith.  Schleicher  v.  Montgomery 
Light  Co.,  114  Ala.  228,  21   So.  1014. 

§  986.  Time  to  Sue  and  Limitations. 

Where  a  buyer  repudiates  an  executory 
contract  of  sale,  the  seller  may  treat  the 
contract  as  terminated,  and  at  once  sue 
for  damages  sustained.  Jebeles  &  Colias 
Confectionery  Co.  v.  Stephenson,  6  Ala. 
App.  103,  60  So.  437. 

A  buyer  who  notified  the  seller  that  he 
would    not  enter  into    any  contract,    and 


wouia  asK  tor  a  cancellation  ot  uie  oner 
because  of  a  failure  of  the  seller  to  virt 
his  acceptance,  held  to  refuse  to  pen'om 
and  the  seller  could  at  once  sue  for  ^^ 
ages.  Jebeles  &  Colias  ConfectJocei? 
Co.  V,  Stephenson,  6  Ala.  App.  103,  W  5c 
437. 

If  a  purchaser  refuses  to  comply  w:t: 
his  contract,  the  seller  need  not  coaihut 
ready  to  deliver  the  article.  He  may  k1 
it,  and  sue  immediately  for  the  daci^ 
he  has  sustained.  West  v.  Cnnning"!:! 
9  Port.  104. 

§  287.  Pleading. 

See  post,  "Declaration,  Complain:  r 
Petition,"  §  288;  "Plea  or  Answer,  i-: 
Subsequent  Pleadings,"  §  289;  •'Is-io 
Proof,  and  Variance,  §  290. 

§  28& Declaration,  Conqdaint,  or  P( 

tition. 

Ability  and  Readiness  to  Perform  H: 
Part  of  Contract — Upon  a  contract  tc  fti 
and  deliver  and  to  pay  on  delivery.  &i.t 
party  suing  for  a  breach  must  allege  * 
his  complaint  that  he  was  able  and  rri: 
to  perform  his  part  of  the  agrecnrr 
Long  V.  Addix,  184  Ala.  236,  63  So.  :•^. 
Brady  v.  Green,  159  Ala.  482,  48  So  ^'T 

Compliance  with    Conditions  Preo 
to    Recovery. — Where    a    complain:  ■: 
dependent  covenant  was  in  the  coit  f 
except  that,  instead  of  a  general  arerx 
of  compliance  with  all   the  provisioc: 
the  contract  on  his  part,  each  count 
tained  a    specific  averment   that    pl^ 
built  the  boilers  ordered  by  defendm: 
agreed  on,  and  was  ready  and  wiliinc 
deliver  and  set  the   same   as   proviJcJ 
the   contract,  which   was   followed  ir  i 
first  count    by   averments   that  defer,  i 
wrongfully  prevented    plaintiflF  fron:  : 
pleting  his  part   of   the    contract,  ac^ 
the  second  that  defendant   notified  ;V 
tiff  that  it  would  not  receive  the  Sot' -J 
thus  wrongfully  preventing  plaintif:  :"3 
complying  with  all  the  provisions  o:  : 
contract,  such  counts    sufficiently  she* 
that  plaintiflF  had  complied   with  al*.  cxj 
ditions   precedent   to   recovery,  and  »' 
not    demurrable,      Tri-City     Gas    C^l 
Connelly  Boiler  Works,  8  Ala.  App  * 
62    So.   333;     Brooklyn    Life     Ins.  Cr 
Bledsoe,  52  Ala.  539;  Davis  r.  Bidders 
Ala.  346,  10  So.  422. 

Failure  to  Show  Defivery. — ^Thc  ^ 
fact   that  a   complaint,   allesing*  tha:  ^ 


lV 


■ndant  contracted  to  buy  certain  goods. ' 
id  then  refused  to  accept  them,  lays  the 
image  at  Ae  amount  of  the  contract 
■ice,  does  not  make  the  complaint  one 
•I  goods  sold,  and  demurrable  for  fail- 
-e  to  show  dt'iTery.  Schleicher  v.  Mont- 
JDiery  Light  Co.,  21  So.  1014,  114  Ala. 

8. 

18S. Plea  or   Answer,  and   Subse- 

qoent  Pleadings. 
Paihire  to  Comply    wlUi  Contnrct— In 

action  by  a  seller  for  damages  for  re- 
sal  to  receive  goods  sold,  a  plea  alleged 
at  plaintiff  agreed  to  ship  the  goods  on 
yment  of  the  price  on  delivery  at  L., 
t  instead  of  that  shipped  them  to  O. 
iU.  that  the  pica  was  not  demurrable, 

it  showed  a  failure  of  the  seller  to 
mply  with  the  contract.  Green  &  Sons 
Lineville  Drug  Co.,  150  Ala.  ,112,  43  So. 

>etay  In  DcUvery. — In  an  action  by  a 
ler  for  damages  for  refusal  to  receive 
ids  sold,  a  plea  setting  up  the  unful- 
■d  promise  of  the  selling  agent  of 
intifF  that  the  goods  would  be  deliv- 
d  within  10  days,  and  that,  if  the  prom- 
had   not   been   made,   defendant   would 

have  signed  the  contract,  was  not  de- 
rrable.  Green  &  Sons  v.  Lineville 
ig  Co.,  150  Ala.  112,  43  So.  SIS. 
I  an  action  by  the  seller  for  damages 
refusal  to  receive  goods  sold,  a  plea 
:  plaintiff  failed  to  comply  with,  the 
tract,  in  that  be  did  not  ship  and  de- 
r  the  goods  as  called  tor  by  the  con- 
t  and  that  defendant  was  ready  and 
ng  to  comply  with  the  contract, 
unted  to  no  more  than  the  general  is- 

and  was  not  demurrable.  Green  & 
1  V.  Lineville  Drug  Co.,  150  Ala.  112, 
o.  316. 

an  action  by  the  seller  for  damages 
use   of  the  purchaser's  refusal  to  ac- 

the  goods,  a  plea  that  the  contract 
red  shipment  at  once,  but  that  plain- 
elayed  shipment  for  17  days,  did  not 

as  a  matter  of  law  an  unreasonable 
Green  &  Sons  v.  Lineville  Drug 
13  So.  SIS,  ISO  Ala.  IIS. 
jial  of  ReadiBeaa  and  Willingneu  to 
er  in  Accordance  with  Contract — 
e,  in  an  action  for  breach  of  an 
ment  to  pay  for  pine  pilings,  the 
Uiint  alleged  that  the  buyer  agreed 
•eive   a.  specified  number  of  pine  pil' 
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ings  and  to  pay  the  seller  a  specified  sum 
therefor,  and  that  the  buyer  had  broken 
the  contract  by  refusing  to  pay  for  any  of 
the  piling,  though  a  large  part  thereof  had 
been  delivered  to  him,  and  though  the 
seller  was  ready  and  witling  to  comply 
with  His  portions  of  the  contntct,  a  plea 
which  alleges  that  a  specified  nnmber  of 
piles  shtpped  -did  not  conform  to  the  con- 
tract, and  that  the  seller  pointed  out 
other  piles  to  the  buyer's  agent  which  did 
not  comply  with  the  contract,  trat  which 
the  seller  intended  to  ship  under  the  con- 
tract, is  not  demuFTsble  for  failing  to 
deny  that  the  seller  was  ready  and  will- 
ing to  deliver  the  piles  in  accordance  with 
the  contract.  Elliott  v.  Howison,  148  Ala. 
5BS,  40  So.  1018. 

Acknowledgment  of  Indebtednesa.  — 
Where  the  complaint,  in  an  action  for 
breach  of  a  contract  for  the  sale  of  a 
specified  number  of  pine  pilings,  alleges 
that  the  buyer  promised  to  receive  the 
pilings  from  the  seller  and  to  pay  a  spec- 
ified sum  therefor,  and  that  the  buyer  has 
refused  to  pay  for  any  of  the  piling, 
though  a  portion  thereof  was  delivered, 
and  though  the  seller  was  ready  and  will- 
ing to  comply  with  his  portion  of  the  con- 
tract, pleas  which  allege  that  the  piling 
delivered  did  not  comply  wifh  the  con- 
tract, that  the  piling  exhibited  by  the 
seller  to  the  buyer's  agent  as  .piling  to  be 
delivered  under  the  contract  did  not  com- 
ply with  the  contract,  and  that  the  buyer 
rescinded  the  contract  and  so  notified  the 
seller,  are  not  demurrable  on  the  ground 
that  they  confess  that  the  buyer  is  in- 
debted to  the  seller  for  goods  sold  and 
that  no  facts  are  alleged  in  avoidance 
thereof.  Elliott  v.  Howison,  40  So.  lOlS, 
148  Ala.  S68. 

Palhire  to  Aver  That  Reasonable  Time 
Wu  Allowed  Seller  in  Which  to  Perform 
Contract. — A  plea  in  an  action  tor  breach 
of  an  agreement  to  purchase  pine  pilings, 
which  alleges  that  the  seller  agreed  to 
furnish  to  the  buyer  a  specified  number 
of  pine  pilings  of  a  specified  size;  that  the 
seller  shipped  to  the  buyer  a  part  of  the 
pilings,  which  did  not  comply  with  the 
terms  of  the  contract;  that  the  buyer  re- 
fused to  accept  them,  and  notified  the 
seller  thereof;  that  subsequently  the  buy- 
er's agent  visited  the  seller,  who  exhibited 
to  the  agent    a  large  quantity    of    piling 


which  he  would  ahip  to  th«  buyer  under 
the  contract;  that  all  of  nid  piling  did 
not  comply  with  the  terms  of  the 
tract;  that  the  buyer,  on  being  inforined 
by  his  agent,  terminated  and  rescinded 
the  contract,  and  so  notified  the  'seller, 
and  afterwards  purchased  piling  from  a 
third  person — is  bad  on  demurrer  for  fail- 
ing to  aver  that  a  reasonable  time  after 
notice  of  the  buyer's  purpose  to  rescind 
was  allowed  the  seller  in  which  to  per- 
form his  contract.  Elliott  v.  Howison, 
IM  Ala.  S&8,  40  So.  1018. 

A  ploa  in  an  action  for  breach  of  an 
agreement  to  purchase  a  specified  ninnber 
of  pine  pilings,  which  alleges  that  the 
seller  agreed  to  deliver  the  pilings  within 
10  days  from  the  making  xif  thi 
that  a  part  of  the  pilings  delivered  did 
comply  with  the  terms  of  the 
that  pihngs  cut  by  the  seller  for  dehvery 
did  not  comply  with  the  contract,  and 
that  the  buyer  notified  the  seller  of  his  in- 
tention to  rescind  the  contract,  is  not  de- 
murrable for  failing  to  aver  that  the  seller 
was  given  a  reasonable  time  in  which  to 
perform  his  undertaking  after  the  buyer's 
notice  of  rescission.  Elliott  v.  Howison, 
40  So.  1016,  146  Ala.  see. 
9  SMl Imum,  Proof,  and  Vvtence. 

There  is  a  fatal  variance  between  the 
complaint  In  an  action  for  breach  of 
tract,  which  alleges  that  defendant  agreed 
to  buy  from  plaintiff  such  cross-ties  as 
plaintiff  could  procure  within  certain  ter- 
ritory, and  the  evidence,  which  shows 
that  plaintiff  was  to  purchase  the  ties  be- 
longing to  a  designated  .person  and  de- 
liver them  to  defendant,  and  which  shews 
a  breach  of  such  contract;  the  rule  being 
that  the  judgment  shall  be  "secundum  al- 
legata et  probata."  Nashville,  C.  &  St.  L. 
Ry.  V.  Wood.  48  So.  S«l,  1S5  Ala.  M3. 
i  Ml.  Evidence. 

See  post,  "Presumptions  and  Burden  of 
Proof,"  5  2B3;  "Admissibility,"  S  2»3; 
"Weight  and  Sufficiency,"  §  294. 

{  101.  PrMumptiotM  and  Burden  of 

Proof. 

See  ante,  "Presumptions  and  Burden  of 
Proof,"  I  19S  (1);  post,  "Presumptions 
tind  Burden  of  Proof,"  $  336. 

Ability  and  RcadineM  to  Perform  Hi> 
Part  of    Contract. — When  a  contract    of 


to  sell  and  deliver,  and  the  other  to  k 
on    deKvery,    in    order    to    entitle  ejacr  | 
party  to  sue  for  a  breach  he  mnst  ibc«  i 
that  he  was  able  and  ready  to  perform  iui 
part  of  the  agreement.     Davis  v.  Kiixi. 
18  Ala.  3«4;  M'Gehee  v.  Hill,  4  Port  \7i  i 

Market  Price.— To  recover  for  tkt 
breach  of  a  contract  for  the  talc  of  Icr-'. 
plaiutifiF  has  the  burden  of  proring  « 
prjce  at  which,  at  the  time  of  the  hrwc-  | 
the  amount  and  grade  of  flour  ipedati 
by  the  contract  could  have  been  sold  it 
the  place  of  contract,  for  delivery  U  i:  | 
time  fixed.  Stephenson  v.  Jebelet.  tu. 
Confectionery  Co.,  10  Ala.  App^  *3l- '" 
So.  314. 

Actusl  Danuges.— In  an  actioo  '-^ 
darmages  for  breach  of  contract  to  «- 
and  deliver  a  certain  amount  of  prajsc 
at  a  certaiil  time  and  place,  to  be  dcl-i* 
ered  free  on  board  cars  at  place  of  (ti?- 
ment,  it  is  incumbent  on  plainliS.  ^■ 
only  to  prove  the  difference  betweai  i^ 
contract  price  and  the  price  at  the  puS 
of  delivery  at  the  time  agreed,  bnt  aI»o'-)| 
prove  the  amount  of  the  freight  cbi:;^' 
plaintiff  would  have  had  to  pay,  and  ru 
show  his  actual  damages  by  defnidi.ti't 
failure  to  deliver.  Buist  v.  Guice,  M  iii.' 
29S,  11  So.  280. 

§  tU. AdiniatiUUtr.  | 

See  ante,  "Comparison  with  Other  \s- 
ticles  or  Goods,"  S  148  (6);  "Inspc:a»j 
Trial,  or  Test,"  §  148  (7);  post.  'Ex-a- 
ence  and  Nature  of  Warranty,"  £  MT  I 
Cotton  Equal  to  Average  Crop.— b  u 
action  to  recover  for  failure  to  pnrdi^ 
certain  bales  of  cotton,  evidence  tba:  :3 
cotton  tendered  in  compliance  wltti  :' 
contract  corresponds  in  quantity  witb  "^ 
average  crops  of  the  neighborhood  u  i' 
missible.    Davis  f.  Adams,  IS  .\U.  ml 

Rt<uaal  to  Accept  Goodi — Advk*  r 
Seller  aa  to  Diapooal  at  Good^^ — In  an  u 
tion  by  the  seller  against  the  buyer.  *^ 
refused  to  accept  the  goods:,  for  the  1.' 
ference  in  price  obtained  on  a  ie»^ 
there  was  no  error  in  permitting  *  ^< 
ness  to  state  that  he  advised  the  teV 
how  he  might  best  dispose  of  the  gv'^ 
the  same  being  relevant,  aa  tendint  \ 
V  the  bona  fides  of  the  seller  in  cie 
cising  his  discretion  to  reselL  Pecn 
Smith,  9e  Ala.  SOO,  IS  So.  818. 
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Same— Whellier  Bvytr  Called  for  Bill 
of  Lading. — In  an  action  by  the  sellers 
of  a  soda  fountain  for  the  buyers'  refusal 
to  accept  it,  where  one  of  the  buyers  tes- 
tified that  he  went  ;to  the  point  to  which 
the  soda  fountain  was  shipped  and  found 
the  goods  in  the  depot,  with  notice  to  get 
the  bill  of  lading  at  the  bank,  on  payment 
of  the  price,  his  testimony  as  to  whether 
he  called  at  the  bank  for  the  bill  of  lading 
was  properly  admitted.  Green  &  Sons  v. 
Lineville  Drug  Co.,  52  So.  4^3,  167  Ala. 
373. 

Damage8--Amount  Received  by  Seller 
for  Rejected  Wood. — In  an  action  for 
breach  of  a  contract  to  purchase  a  quan- 
tity of  wood,  evidence  as  to  the  sum  re- 
ceived by  the  seller  for  wood  whkh  the 
buyer  refused  to  take  under  the  conti-act, 
was  admissible  on  the  question  of  dam- 
ages. Eagle  Iron  Co.  v.  Baugh,  41  So. 
663,  147  Ala.  613. 

Plaintiff's  Consent  to  Rescission  — 
Waiver    of    Right    to    Return    Article.— 

Plaintiff  sold  machinery  to  defendants  in 
consideration  of  which  defendants  agreed 
to  deliver  lumber  to  plaintiffs.  In  an  ac- 
tion for  a  breach  of  the  coxirtract,  in  which 
defendant  sought  to  rescind  on  account 
of  fraud,  evidence  as  to  a  witness'  nego- 
tiations to  purchase  the  machinery  from 
plaintiffs  after  the  alleged  rescission  by 
defendants  was  admissible  as  tending  to 
show  plaintiff's  consent  to  a  rescission 
and  a  waiver  of  the  right  to  a  return  of  the 
machinery.  Young  v,  Arntze,  86  Ala.  116, 
5  So.  I»53. 

Refusal  to  Accept  Fence — ^Amount  Paid 
by  Defendant  for  Another  Pence. — In  an 

action  to  recover  for  breach  of  a  contract 
to  purchase  a  fence,  evidence  that  defend- 
ants, after  refusing  to  receive  the  fence 
ordered  for  them  by  plaintiffs,  purchased 
another  fence,  and  of  the  amount  paid  for 
such  fence  was  irrelevant.  Vandeventcr 
V.  Ford,  60  Ala.  610;  Crews  v.  Threadgill, 
35  Ala.  334;  Storey  v.  Union  Bank,  34  Ala. 
687;  Tanner  v.  Louisville,  etc.,  R.  Co.,  60 
Ala.  621;  Sayre  v,  Durwood,  36  Ala.  247. 

I  294.  Weight  and  Sufficiency. 

In  an  action  for  damages  for  defend- 
ant's refusal  to  accept  a  lot  of  cross-ties 
at  certain  prices,  evidence  held  insuffi- 
cient to  show  either  an  express  or  implied 
agreement  as  to  the  prices.    Nashville,  C. 


M 


&  St.  h.  Ry.  V.  Wood,  171  Ala.  382,  54  So. 
753. 

§  886.  Damages. 

§  896  (1)  In  General. 

See  post,  "Time  and  Place  by  Which 
Determinable  in  General,"  §  295  (2). 

Synonymotts  Terma— "Worth,"  "Price," 
Value.**— Though,  strictly,  "price"  tokens 
agreement  on  a  value  by  parties  in  inter-* 
est,  while  "value"  is,  as  a  rule,  the  general 
estimate  of  the  pecuniary  equivalent  of 
the  subject  of  inquiry,  the  terms  "worth," 
"price,"  and  "value"  may  be  treated  as 
synonymous  in  determining  the  damages 
for  breach  by  the  buyer  of  a  contract  of 
sale.  Scruggs  v.  Riddle,  171  Ala.  350,  54 
So.  641.. 

Reacisnon  of  Executory  Contract—^ 
Measure  of  Danugea. — The  measure  of 
damages  of  the  seller  rescinding  an  ex- 
ecutory contract  of  sale  for  breach  of  the 
buyer  is  the  difference  between  the  value 
of  the  article  at  the  time  of  the  breach 
and  the  agreed  price.  Wheeler  v.  Cleve- 
land, 170  Ala.  426,  54  So.  277. 

§  996  (9)  Time  and  Place  by  Which*  De- 
terminable in  GeneraL 

See  ante,  "In  General,"  §  295  (1). 
Contract  to  Purchase  for  Future  Deliv- 
ery— ^Time  of  Repudiation  of  Contractf — 

Where  a  buyer  repudiates  his  executory 
contract  to  purchase  for  future  delivery 
before  any  delivery  was  due,  the  seller'^ 
measure  of  damages  is  the  difference  be- 
tween the  contract  price  and  what  on  the 
day  of  the  repudiation  he  could  sell  for 
future  delivery.  Jebeles,  etc..  Confection- 
ery Co.  V.  Stephenson,  6  Ala.  App.  103,  60 
So.  437;  West  v.  Cunningham,  9  Port.  104; 
Gate  City  Cotton  Mills  z/.  Rosenau  Hos- 
iery Mills,  159  Ala.  14,  49  So.  228; 
Wheeler  v.  Cleveland,  170  Ala.  426,  54  So. 
277;    Davis  v.  Adams,  18  Ala.  264. 

Date  of  Shipment  Fixed  by  Buyer — 
Time  Buyer  Refused  to  Accept^Where 
shipment  is  to  be  made  at  a  date  to  be 
fixed  by  the  buyer,  the  seller's  measure  of 
damages  for  breach  of  the  contract  by 
the  buyer,  is  the  difference  between  the 
contract  price  and  the  market  price  at  the 
time  the  buyer  declined  to  accept  the 
shipment.  Hopkinsville  Milling  Co.  v, 
Gwin,   179  Ala.   472,  60  So.  870. 

Flower  to  Be  Ordered  Out  by  Busren 
within  Five  Montfaa.— Where  flour  is  sold 
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to  be  delivered  f.  o.  b.  Decatur,  as  ordered 
out  by  the  buyers  within  five  months 
from  the  date  of  the  contract,  the  meas- 
ure of  damages  for  the  buyers'  failure  to 
order  out  the  flour  is  the  difference  be- 
tween the  market  value  at  the  expiration 
of  the  five  months  period  at  Decatur  and 
the  contract  price,  and  the  freight  charges 
from  Decatur  to  the  destination  are  not 
a  factor  in  the  ascertainment  of  the  dam- 
ages. Scruggs  V,  Riddle,  171  Ala.  350,  54 
So.  641. 

Time  of  Breach. — In  an  action  against 
a  vendee  for  refusing  to  receive  goods 
agreed  to  be  purchased  by  him  at  a  spe- 
cific price,  the  measure  of  damages  is  the 
difference  between  the  price  agreed  to  be 
paid,  and  the  market  value  of  the  goods 
at  the  time  of  the  breach.  Davis  v.  Ad- 
ams, '  \%   Ala.   1^64. 

Time  and  Place  of  Breach.— The  meas- 
ure of  damages  for  breach  by  the  buyer 
of  an  executory  contract  for  sale  of  cot- 
ton, >wth  a  manufacturer  of  cotton,  is  the 
difference  between  the  contract  price  and 
the  market  value  at  time  and  place  of 
breach,  where  the  cotton  was  not  manu- 
factured especially  for  the  buyer,  and  the 
seller  did  not  have  to  carry  over  the  sea- 
son any  cotton  manufactured  by  reason  of 
the  breach.  Gate  City  Cotton  Mills  v. 
Rosenau  Hosiery  MiUs,  49  So.  238,  159 
Ala.  414;  Penn  v.  Smith,  98  Ala.  476,  9 
So.  609. 

§  896  (3)  Resale  of  Goods  by  Seller. 

See  ante,  "Admissibility,"  §  293. 

Where  the  seller  has  resold  the  goods 
on  the  refusal  of  the  buyer  to  receive 
them,  the  latter  is  liable  for  the  loss  sus- 
tained on  the  resale.  West  v.  Cunning- 
ham, 9  Port.  104. 

In  an  action  to  recover  the  damages 
sustained  by  a  seller  of  personal  property, 
by  reason  of  the  failure  of  the  purchaser 
to  complete  his  purchase,  the  amount 
yielded  at  the  resale  of  the  property  is  not 
conclusive  to  show  the  extent  of  his  lia- 
bility.   West  V,  Cunningham,  9  Port.  104. 

§  885  (4)  Nominal  Damages. 

If  a  sale  be  made  without  a  specified* 
tion  of  the  price  or  slny  method  by  which 
it  is  to  be  determined,  and  the  buyer  re- 
fuses to  accept  the  goods,  the  seller  may 
sue  for  damages,  but  without  proof  of 
special  damages    the  recovery    woukl  be 


for  nominal  damages  only.  Nasbvilk.  C 
St  L.  Ry.  V,  Wood,  171  Ala.  3tt.  M  Se. 
763. 

A  seller  suing  for  breach  of  an  csco- 
tory  contract  of  sale  can  recorer  oslv 
nominal-  damages,  in  the  absence  of  evv 
dencc  of  the  market  value  of  the  artide 
at  the  time  of  breach  of  the  coatnct  >»• 
ing  less  than  the  contract  price.  Wlieek 
V.  Cleveland,  170  Ala.  486,  54  So.  877. 

§  886.  TriaL 

See  post,  "Questions  for  Jury,"  §  ST 
"Instructions,"  §  298. 

§  887.  Questions  for  Jury. 

See  ante,  "Plea  or  Answer,  and  Scbs* 
quent  Pleadings,"  §  889. 

The  evidence,  in  an  action  for  diaiaies 
for  breach  of  a  contract  to  porcfaase  2:2- 
chinery  and  to  deliver  cement  blocks  a 
exchange,  was  sufficient  to  require  sr- 
mission  to  the  jury  of  the  seller's  resd*- 
sion  of  the  contract.  Johnson  r.  Crco. 
187  Ala.  142,  65  So.  813. 

§  288.  ->-^  Inatmctiona. 

Sale  by  Sample^ — An  instructioo  tbai  t 
a  sale  was  by  sample,  and  the  sasiple  m 
compared  wHh  certain  goods  in  the  ':^' 
er's  store,  and  was  the  same  ia  qu^ 
and  the  goods  sold  were  not  equal  tc  n 
goods  in  the  store,  the  seller  coM  s^ 
recover  in  an  action  by  him  for  the  ^ 
ference  in  price  obtained  on  a  re 
should  have  been  refuted  for  faflb? 
state,  as  part  of  the  contract,  that 
sample  was  to  have  been  the  sanf 
quality  as  the  goods  in  the  store, 
also  as  calculated  to  confuse,  and  as 
ing  argumentative.  Penn  v.  Snutk 
Ala.  560,  12  So.  818. 

Refusal  to  Accept  Boilen  betac 
pletion  •— Defective  Constmctioa 
to  Recover  Value  m  Inoonplctcd 
tion- — Where  a  buyer  refused  to 
certain  boilers  in  an  incompleted  c 
tion  because  of  defective  constnict:oB. 
instruction  that,  if  defendant  3 
plaintiff  after  it  had  commenced  the  : 
struction  of  such  boilers  that  it 
not  accept  them,  plaintiff  was  cot 
q&ired  to  complete  the  boilers  to  er 
htm  to  recover  their  value  in  their  : 
completed  state,  was  misleadias.  m  :^ 
the  jury  might  believe  thercfrotc  "i 
the  seller  was  entitled  to  recover  •' 
value    in    their    incompleted    condit^'s 
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the  buyer  gave  notice  that  it  would  not 
accept  them,  though  it  was  found  that 
the  giving  of  such  notice  was  in^coiiise- 
Quence  of  the  seller's  refusal  to  remedy 
material  defects  in  the  construction, 
which  defects  were  disclosed  at  the  test 
made  with  a  view  to  determining  the 
sufficiency  of  the  boilers  prior  to  deliv- 
ery. Tri-City  Gas  Co.  v.  Connelly  Boiler 
Works,  8  Ala.  App.  6fi0,  62  So.  833. 

RcfuMl  to  AcceptH«8hipped  in  Accofd- 
ance  with  Contract— Offer  to  Purchase 
at  Lower  Price. — ^Where  a  contract  of 
sale  of  a  soda  fountain  made  the  pjice 
payable  on  its  arrival  at  L.,  and  the  goods 
were  shipped  to  O.,  with  instructions  to 
hold  them  there  till  the  price  was  paid» 
whereupon  the  buyers  rescinded  the  con- 
tract, instructions,  in  an  action  for  the 
buyers'  breach  of  the  contract,  that  if 
they  ordered  the  soda  fountain,  and 
after  it  was  shipped  refused  to  receive 
it,  except  at  a  reduced  price,  such  re- 
fusal dispensed  with  the  necessity  for 
further  tender,  and  the  sellers  are  en- 
titled to  recover  such  damages  as  re- 
sulted therefrom,  were  properly  refused 
as  misleading,  since  they  omitted  to 
state  that  the  goods  were  shipped  in  ac- 
cordance with  the  contract,  and  since, 
after  the  buyers'  rescission  of  the  con- 
tract, their  subsequent  offer  to  purchase 
at  a  reduced  price  did  not  reinstate  it. 
Green  &  Sons  v.  Lineville  Drug  Co.,  167 
Ala.  372,  52  So.  433. 

Same— Waiver  of  Right  to  Counter- 
mand Order— ScUer'a  Compliance  with 
Contract. — In  an  action  for  the  refusal 
of  buyers  to  accept  a  soda  fountain, 
charges  that  if  the  buyers  waived  all 
rights  to  countermand  their  order,  and 
the  sellers  shipped  the  soda  fountain,  a 
countermand  would  not  avail  the  buy- 
ers, and  they  are  liable  for  damages  re- 
sulting therefrom  to  the  sellers,  were 
property  refused  as  misleading  and  as 
instructing  the  jury  to  find  for  the  sell- 
ers, whether  they  had  complied  with  all 
the  terms  of  their  contract  or  not.  Green 
&  Sons  V.  Lineville  Drug  Co.,  1<^  Ala. 
372,  52  So.  433. 

Vttl.  RBIWEDIES  OF  BUYER. 

(A)  RECOVERY  OF  PRICE. 

{  tte.  Nature  and  Form  of  Remedy. 

Where  a  life  tenant  sold  timber  on  the 


property  with  covenant  of  title,  on  breach 
of  such  covenant  the  purchaser  or  his 
assignee  had  no  lien  on  the  money  paid 
for  the  timber,  either  in  the  hands  of 
the  life  tenant  or  of  her  children  and 
heirs,  that  would  authorize  a  bill  in 
equity  against  her  or  the  children  to  ob- 
tain a  personal  decree  for  the  purchase 
price.  Zimmerman  Mfg.  Co.  v.  Wilson, 
40  So.  515,  147  Ala.  276. 

§  aoo.  Right  of  Action. 

§  300  (1)   Misrepresentation  and  Fraud. 
See  ante,  "Quality  or  Value,"  §  31. 

§  800  (a)  Rescission  or  Return  of  Ooods 
to  Seller. 

See  ante,  "Failure  of  Title,"  §  266  (5); 
post,  "Damages,"  §  304. 

§  800  (8)  Title  and  Possession  of  Seller. 
Money  paid  by  a  mortgagee  of  a  crop 
of  cotton  in  a  mortgage  to  secure  a  debt 
greater  than  the  value  of  the  crop,  for 
the  purchase  of  such  cotton  from  a  sub- 
sequent mortgagee,  is  recoverable  as 
having  been  paid  without  consideration, 
unless  the  first  mortgagee  had  full  knowl- 
edge of  the  facts;  but  mere  knowing 
that  the  seller  was  a  subsequent  mort- 
gagee is  insufficient  to  charge  him  with 
such  Itnowledge.  Merrill  v,  Brantley,  31 
So.   847,  133  Ala.  537. 

§  301.  Conditions  Precedent. 

See  ante,  "Operation  and  Effect,"  § 
108;  post,  "Time  to  Sue  and  Limita- 
tions,"  §   302. 

§  20%,  Time  to  Sue  and  Limitations. 

If  a  vendor,  who  contracts  to  deliver 
cotton  at  a  future  day  certain,  receives 
payment  of  the  price,  and  before  the  day 
appointed  disables  himself  from  comply- 
ing with  his  contract,  the  purchaser  may 
treat  the  contract  as  rescinded  and  sue 
presently  for  the  money  paid  out.  Rus- 
sell V.  Gregory,  62  Ala.  454. 

§  808.  Evidence. 

In  an  action  to  recover  the  price  paid 
for  a  mare  sold  to  plaintiff  as  sound, 
and  claimed  to  be  unsound,  it  was  ad- 
missible to  ask  plaintiff  how  much  work 
and  what  kind  the  mare  had  done  while 
in  the  purchaser's  hand.  Whit  worth  v. 
Thomas,  88  Ala.  308,  3  So.  781. 

In  an  action  to  recover  the  price  paid 
for   a   mare   sold    to   plaintiff  as   sound. 
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and  claimed  to  be  unsound,  it  was  not 
error  to  permit  the  question,  "did  you 
treat  the  /nare  well  or  ill?"  to  be  an- 
swered, svbject  to  have  the  details  o( 
the  treatment  called  out  on  cross-ex- 
amination! Whitworth  v.  Thomas,  S3 
Ala.  30S,  3  So.  781. 
j  SIM.  DamacM. 

Where,  pursuant  to  a  manufacturer' 
agreement  to  take  baclc  a  piano  sold,  if 
defective,  the  purchaser  tenders  it  back 
on  that  ground,  but  at  the  seller's  re- 
quest retains  it  until  a  new  piano  can  be 
forwarded,  which  is  not  done  within  a 
reasonable  time,  such  purchaser  has  the 
right  to  refuse  to  receive  one  finally 
sent,  and  to  recover  the  amount  of  an 
account  made  up  of  items  consisting  of 
the  price  paid  and  the  expenses  of  box- 
ing and  insuring  the  instrument  while  it 
remained  awaiting  shipment  to  the  seller. 
Chtckering  v.  Bromberg,  S2  Ala.  528, 
cited  in  note  in  27  h.  R.  A.,  N.  S.,  929. 
(B)  RECOVERY  OF  GOODS. 
8  SOS.  Nature  and  Foim  of  JttmtAj. 

See  ante,  "Delivery  and  Acceptance," 
§  144. 

"Detinue  lies  by  a  vendee  of  oxen  de- 
livered to  him  under  an  executed  oral 
contract  of  sale,  but  afterwards  wrong- 
fully seized,  by  the  vendor."  Barnhill 
V.  Howard,  IM  Ala.  413,  IS  So.  1. 
%  S0«.  Right  of  Action. 

See  ante,  "Ascertainment  of  Quality, 
Quantity,  or  Price,"  §  163  (2). 

When  in  a  contract  of  sale  of  per- 
sonal property  anything  necessary  to  in- 
dividualize the  thing  sold,  such  as  weigh- 
ing, measuring,  counting,  or  separating 
il  from  a  bulk,  is  wanting,  and  the  thing 
sold  is,  therefore,  not  susceptible  of  iden- 
tification, the  title  thereto  does  not  pass 
by  the  contract  to  the  purchaser,  and  he 
can  not  maintain  detinue  therefor,  or 
trover  for  the  conversion.  Mobile  Sav. 
Bank  v.  Fry,  69  Ala.  348,  cited  in  notes 
in  17  L.  R.  A.  181;  28  L.  R-  A.,  N.  S.. 
2C  99;  Magce  v.  Billingslcy,  3  Ala.  S79; 
Tucker  v.  Henderson,  «3  Ala.  280. 
}  S07.  ProcMdinfa. 

Evidence.— In  an  action  of  detinue  to 
recover  a  mule  given  by  plaintiff  for  a 
horse  which  proved  unsound,  and  which 
plainiifF   had    offered    to   return,    evidence 
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by  defendant  that  the  mule  was  of  link 
value  was  properly  excluded.  Whttwonli 
V.  Thomas,  83  Ala.  308,  3  So.  78L 

Inatmction. — Where  a  sale  of  looii 
by  an  agent  is  consummated,  except  u  Vi 
the  credit  to  be  allowed,  that  being  isi 
to  the  principal,  and  a  "dating"  beat 
asked  by  the  pore  baser,  the  princiu. 
refuses,  and,  in  the  ensuing  correspcoii- 
ence,  writes  that  he  will  delmr  ik 
goods  on  guaranty  of  immedisti  (■>!- 
ment,  refuses  guaranty  oflfcrcd  of  nrtoi 
payment,  and  subsequently  offers  to  u- 
cettt  the  same,  but  the  proposed  pv- 
antor  then  refuses  to  continue  his  oCr. 
it  is  error  to  charge  that  the  ptntlase 
is  entitled  to  recover  in  detinue  for  ibt 
goods  if  the  principal  wrote  that  !x 
would  deliver  the  goods  if  guaranty  vu 
obtained  for  the  same,  as  it  misstate!  >! 
evidence  in  ignoring  the  qnalibcaiiMi 
Middleton  v.  Wilson,  84  Ala.  M4.  1  Si 
228. 
(C)     ACTIONS    FOR     BREACH   OF 

CONTRACT. 
§  SOS.  Nature  and  Form. 

Where  by  the  terms  of  the  coon.-. 
the  property  in  the  thing  agreed  to  ic 
sold  has  not  passed  to  the  buyer.  U( 
buyer's  remedy  for  the  seller's  breach  :' 
such  contract  is  an  action  -for  danugti 
Hamil  V.  Flowers,  184  Ala.  301,  63  N 
1>M. 
!  SOO.  Right  of  Action. 

Defect  or  Unsoondness. — To  entitlr  i 
purchaser  of  a  chattel  to  recover  for  f 
defect  in  the  quality  or  sonndness  of  tbi 
article  or  property  sold,  except  bdM 
special  circumstances,  he  mast  prore  M 
the  seller  warranted  the  thing  vAi  '■: 
he  good  and  sound,  or  that  he  conceild 
or  fraudulently  represented  its  qnalitirt 
Ricks  V.  Dillahunty,  B  Port.  133;  Birrrt 
V.   Stanton,  2  Ala.  19L 

Inferior  Article  Used  by  Bojcr  Tfarovl 
Ignorance. — Where  a  vendor  agreed  tj 
furnish  paints  and  oils  suitable  for  purn 
a  house,  and  the  articles  wtre  dc 
livered  and  used  and  paid  for.  aod  ^ 
purchaser  did  not  detect  that  thev  H 
not  correspond  with  the  articles  sften 
to  be  furnished,  he  may  sue  for  bmd 
of  contract.  McCaa  v.  Elam  Drug  Ca 
21  So.  470,  114  Ala.  74.  cited  in  son  I 
L.  R.  A.,  N,  S..  870. 
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Inability  of  Seller  to  Comply  with 
Contrmct  Caused  by  Himself. — A  seller 
of  goods,  who  disables  himself  from 
making  delivery  by  sale  to  another,  at 
a  time  when  the  buyer  is  willing,  able, 
and  ready  to  receive  and  pay  for  the 
goods,  is  liable  to  the  buyer  in  an  action 
for  damages.  Veitch  v.  V.  B.  Atkini 
Grocery  &  Commission  Co.,  5  Ala.  App. 
444,  59  So.  746. 

Waiver. — The  rule  requiring  a  party 
damaged  to  minimize  his  damages  held 
not  to  exclude  a  buyer,  on  the  seller's 
breach  of  contract,  to  purchase  from  the 
seller,  and  thereby  minimize  the  loss, 
without  waiving  damages  for  a  breach  of 
the  contract.  Borden  &  Co.  v.  Vinegar 
Bend  Lumber  Co.,  2  Ala.  App.  ^4,  M 
So.  775. 

Recovery  of  Judgment  by  One  Having 
Adverse  Title.«-A  vendee  is  entitled  to  re- 
cover damages  of  his  vendor  for  a  breach 
of  an  express  warranty  of  title  to  a  slave, 
upon  proving  the  recovery  of  a  judgment 
against  his  vendee  by  one  having  an 
adverse  title,  and  another  judgment 
by  his  vendee  against  himself,  and  that 
defendant  was  notified  of  the  pendency 
of  both  suits.  Harris  v,  Rowland,  23 
Ala.  644. 

Separate  Breach  Accruing  Bach  Month. 
—Under  a  contract  to  deliver  500  tons 
of  coal  as  ordered,  not  more  than  200 
tons  to  be  ordered  in  any  one  month, 
failure  to  deliver  each  month  the  full 
quantity  ordered. is  a  separate  breach  ac- 
cruing at  the  end  of  the  month.  John- 
son V.  Allen,  79  Ala.  387. 

S  SIO.  Conditions  Precedent. 

Demand  for  Delivery. — A  contract  for 
the  delivery  of  specific  articles  of  per- 
sonal property,  which  specifies  no  place 
of  delivery,  does  not  become  payable  in 
money,  or  a  foundation  of  a  suit  for 
damages,  for  a  ^  breach  thereof,  until 
there  has  been  a  demand  by  the  pur- 
chaser, and  a  refusal  on  the  part  of  the 
vendor  to  deliver.  Ragland  r.  Wood  71 
Ala.  145  (overruling  Cobb  v.  Reed,  2 
Stew.  444,  on  this  point.) 

Offer  to  Perform  His  Part  of  Contract. 
— Where  one  party  contracts  to  sell  and 
the  other  to  pay  for  goods  on  delivery, 
if  both  be  present  at  the  time  and  place 
agreed  on,  and  are  able  to  perform  their 


respective  undertakings,  it  is  incumbent 
on  him,  who  would  put  the  other  in  de- 
fault and  enforce  the  contract,  to  offer 
to  perform  his  part  of  it,  otherwise  the 
time  will  pass,  and  the  contract  be  an- 
nulled, because  neither  has  offered  to  ex- 
ecute it.  Davis  v,  Adams,  19  Ala.  264; 
M'Gehee  v.  Hill,  4  Port.  170. 

Where  a  seller  of  goodfs  has  disabled 
himself  from  carrying  out  his  contract 
at  the  time  and  place  of  delivery  by  sale 
and  delivery  to  another,  it  is  not  neces- 
sary that  the  buyer,  as  a  condition  prece- 
dent to  the  seller's  liability,  should  offer 
to  perform  his  part  of  the  contract. 
Veitch  V.  V.  B.  Atlcins  Grocery  &  Com- 
mission Co.,  5  Ala.  App.  444,  ft^  So.  746; 
Johnson  v.  Collins,  17  Ala.  319;  Read  v. 
Walker,  18  Ala.  923;  Root  v.  Johnson,  99 
Ala.  90,  10  So.  293;  Hawkins  v.  Merritt, 
109  Ala.  261,  19  So.  699. 

Payment  or  Offer  to  Pay. — A  buyer 
bringing  suit  to  recover  damages  for  i 
failure  to  deliver  goods  sold  for  cash  at 
the  place  and  within  the  time  stipulated 
in  the  contract  of  sale  or  fixed  by  law 
must  prove  that  he  paid  or  offered  to 
pay  the  seller  the  purchase  price,  or  some 
good  excuse  for  not  making  the  offer,  to. 
entitle  him  to  a  recovery.  Offutt  v. 
Wells,   42  Ala.   199. 

Readiness  and  Ability  to  Pay  Priced 

A  buyer  need  not  keep  or  have  the  ac- 
tual money  for  payment  to  show  his 
readiness  and  ability  to  pay  for  goods 
contracted  for,  as  his  credit  may  enable 
him  to  raise  the  money  and  pay  the 
price.  Baker  v.  Lehman,  etc.,  Co.,  196 
Ala.  493,  66  So.  321;  McGeehee  v.  Hill, 
1  Ala.  140,  147.  " 

§  Sll.  Defenses. 

See  ante,  ''Conditions  Precedent,"  § 
294;  post,  "Plea  or  Answer,  and  Subse- 
quent Pleadings,"  §  314. 

Inability  to  Secure  Cars.— The  fact 
that  the  seller  could  not  secure  cars  for 
shipment  of  the  goods  was  a  matter  of 
defense  in  an  action  by  the  buyer  for 
breach  of  a  contract  to  sell  and  deliver 
goods.  Farmer's  Cotton  Oil  &  Trading 
Co.  V.  W.  L.  Ward  &  Son,  64  So.  619, 
170  Ala.  491. 

Previous  Breach  of  Contract  by  Buyer* 
— ^A  breach  of  contract  by  the  buyer  dur* 
ing  a  certain  year,  by  failing  to  pay  for 
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an  invoice,  would  not  excuse  a  default 
of  the  seller  from  the  previous  year. 
Richard  P.  Baer  &  Co.  v.  Mobile  Coop- 
erage &  Box  Mfg.  Co.|  4»  So.  92,  159 
Ala.  491. 

§  91t.  neading. 

See  post,  "Declaration,  Complaint,  or 
Petition/'  §  313;  "Plea  or  Answer,  and 
Subsequent  Pleadings,"  §  314;  "Issues, 
Proof  and  Variance,"  §  315. 

§  31S.  —  Decburatioii,    Complamt,    or 
Pedtioo. 

See  post,  "Loss  of  Profits  and  Suspen- 
sion of  Business,"  §  830  (10). 

Ability  and  Readiness  to  Perfonn  His 
Part  of  Contracts — Upon  a  contract  to 
sell  and  deliver  and  to  pay  on  delivery, 
either  party  suing  for  a  breach  must 
show  that  he  was  able  and  ready  to  per- 
form his  part  of  the  agreement.  Long 
V,  Addix,  184  Ala.  236,  03  So.  9^2;  Brady 
V.  Green,  159  Ala.  482,  48  So.  807. 

A  complaint,  alleging  damages  for 
breach  of  defendant's  agreement  to  sell 
a  certain  amount  of  cotton  of  a  certain 
quality,  color,  and  price,  to  be  delivered 
in  October,  19*10,  and  that  defendant 
failed  to  ship  part  of  it  accordmg  to 
agreement,  not  averring  that  the  cotton 
was  paid  for  in  advance,  or  was  to  be 
paid  for  at  a  future  date,  and  negativing 
a  cash  transaction,  was  demurrable  on 
the  ground  that  it  failed  to  aver  plain- 
tiffs willingness  to  receive  the  cotton, 
as  well  as  his  willingness  and  ability  to 
pay  for  it  on  demand.  Long  v,  Addix, 
184  Ala.  236,  63  So.  982. 

Sam^— Payment  or  Offer  of  Payment 

— Where  a  buyer  of  goods  for  cash 
brmgs  an  action  for  damages  for  the  sell- 
er's failure  to  deliver,  he  must  aver  that 
he  paid  or  offered  to  pay  the  purchase 
price,  or  give  some  good  excuse  for  not 
making  the  offer;  and  an  averment  of  a 
readiness  and  ability  to  pay  at  the  time 
and  place  of  delivery,  without  averring 
an  offer  to  pay,  is  bad  on  demurrer. 
Brady  v.  Green,  169  Ala.  482,  43  So.  807; 
Davis  V.  Adams,  18  Ala.  264;  267;  Of- 
futt  v:  Wells,  42  Ala.  100;  Vestch  v.  At- 
kins Grocery,  etc.,  Co.,  5  Ala.  App.  444, 
60  So.  746. 

Offer,  Readiness,  and  Ability  to  Per- 
lom    His  Pm    of    Contract-*^Breach^- 

The  complaint  alleged    that    defendants 


employed   plaintiff    to   manai^e    and   o^, 
erate  a  restaurant  at  a  stipulated  caapa^ 
sation,  agreeing  to  convey  to  him  ao  ^ 
dividual   one-half  interest   upon  his  pay* 
ing  certain  indebtedness   due  them  trcs 
a   third  person,   it   being   stipulated  tihat 
plaintiff   should   have   the    right    to  p^ 
such    indebtedness    out    of    the    mocnir 
profits,  that  plaintiff  took  charge  ot  itt 
business  and  managed  it  at  a  profit  u4 
tendered  and   offered   to   pay   defeadas3 
the  balance  due  on  the  indebtedness  be- 
fore the  commencement  of  the  suit,  ja 
that  defendants  breached  the  contraci  by 
discharging   plaintiff  and   excluding  hz= 
from  the  business,  at  all   times  reiarj:^ 
to   convey    htm   a   half    interest.      Heic 
that  the  complaint  was  open  to  demairtf, 
because   not   showing  that   plaintiff    t»> 
dered  performance  within    a    reasoaabi: 
time,  or  that  at  the  time  of  his  discharft 
he  was  ready,  willing,  and  able  to  p< 
form  the  duties  required;    a  party  sett- 
ing to   recover   on   a  contract  contax^ 
mutual  and    dependent    covenants   bcag 
bound    to   allege    and    prove     his    oeet, 
readiness,  and  ability  to  perform,  and  t^ 
breach  of  the  other  party.     Greek-.\5x> 
ican  Produce  Co.  v.  Pappas»  1^  Ala.  App 
311,  63  So.  799. 

Failure  to  Show  Bvgfx^m  Timely  Csb- 
pliance  with  Contracts — ^A  complaint  u- 
leging  that  defendants  agreed  to  scfl 
plaintiff  a  half  interest  in  a  cafe,  t^ 
plaintiff  paid  part  of  the  purchase  pn:t. 
and  before  suit  tendered  the  remaird::, 
but  that  defendants  refused  to  convey.  :« 
bad,  not  showing  a  compliance  oa  the 
part  of  plaintiff  before  he  forfeited  tii 
rights  by  a  failure  of  perforxnanre 
Greek- American  Produce  Co.  v.  Pap^^ 
9  Ala.  App.  3>11,  63  So.  7i>0. 

Demand  for   Delivery. — Where,   is  u 

action  for  breach  of  a  contract  of  &^'c< 
the  complaint  alleged  defendant's  refc^a 
to  deliver  and  plaintiff's  readiness  mst4 
willingness  to  accept  and  pay  for  ihf 
cotton  sold  on  delivery,  the  complv^ 
was  not  demurrable  for  failure  te  ai^ 
a  demand  for  delivery.  McCleskey  d 
Whitman  v.  Howell  Cotton  Co.,  49  So 
67,  147  Ala.  673. 

Consadecatioa. — ^A  comf^int  in  ac  anc 
tion  for  breath  of  contract  to  sell  aa^ 
deliver  goods  must  state  the  oonsadrr» 
tion  which   the  buyer  promised  to  p«9 
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aflier  v.  Appliog,  30  So.  978,  112  Ala. 
3. 

Dsunai^es. — Damages  frcon  the  breach 
an  agreement  to  furnish  plaintiffs  gas- 
Jie,  to  operate  their  gin,  consisting  of 
e  rent  of  the  gin  while  work  ceased  or 
it  had  no  rental  value>  interest  on  its 
lue  for  that  time  were  special  dam- 
es and  must  be  specially  pleaded. 
uidard  Oil  Co.  v.  Weeks,  6  Ala.  App. 
1,  60  So.  508;  Boggan  v,  Bennett.  102 
a.  400,  14  So.  742;  Ross  v,  Malone,  97 
a.  529,  12  So.  182;  Alabama,  etc.,  R. 
.  V,  Tapia,  94  Ala.  226,  10  So.  236; 
y  V,  Postal  Tel.  Cable  Co.,  171  Ala. 
;.  54  So.  5^9. 

Zomplaint,  in  an  action  for  breach  of 

:ontract  which  alleged  the  contract  to 

1  cotton,  deliverable  on  a  certain  date 

10  cents  a  pound  payable  on  delivery, 

i  that  defendant  failed  to  deliver  and 

intiff  was  damaged  in  the  sum  named, 

that   cotton   in   the  local  market  was 

n   much   higher,   held   not   demurrable 

not     showing    wherein     plaintiff   was 

naged   by  nondelivery.     Smith  v.  Wil- 

Mercantile  Co.,  6  Ala.  App.   171,  60 

484. 

Possibility  of  Purchasing  Similar  l4iii>- 

. — ^An  allegation  that  a  buyer  of  lum- 

could   not,  on  the  seller's  failure  to 

ver,  obtain  lumber  of  the  quality  and 

ensxons    contracted    for    in   the    city 

Tc  the  same  should  have  been  deliv- 

f,  is   not  an  allegation  that  the  lum- 

could  not  have  been  procured  in  the 

9  market,  and  hence  it  dof s  not  effect 

measure  of  damages  for'' the  breach. 

I>aina    Chemical  Co.  v.   Geiss,  ^9   So. 

143    Ala.  591. 

-each  of  Contract  —  Clerical  Mit- 
on. — In  an  action  of  covenant}  the 
itiff  set  out  a  covenant  by  the  de- 
int  ta  deliver,  among  other  things, 
;nty-five  head  of  stock  hogs,  also 
ty-five  head  of  cattle,"  and  in  as- 
ng  2L  breach  averred  the  failure  to 
er  "the  said  seventy-five  head  of 
f."  Held,  that  the  breach  referred 
e  last  clause  of  the  covenant,  and 
the  variance  was  a  mere  clerical 
is  ion,  and  not  a  material  error. 
I  V.    Sorell,  6  Ala.  576. 

.  ..-.-^    Plea  w  Answer^  and  Snbse- 


to  Perlotmd — In  aui  action  for   c 
for  defendant's  breach  of  his  agi 
to   deliver  a  certain  quantity   of 
where   defendant   pleaded  a  modi 
of  the  contract,  giving  him  until 
1911,  for  shipment,  a&d  that  in  F 
plaintiff's   agent,   acting    within 
thority,  told  him  that  plaintiff  co 
accept  or  pay    for    it,    and  direci 
fendant  not  to  ship,    at  which  ti 
feadant  had  the  cotton  and  was  al 
willing  to  perform  the  contract,  2 
cation,   denying  any   modification 
as  to  an  extension  of  time,  and  cl 
failure     to     perform     the     contrs 
extended,   was  not   demurrable.     1 
Addix,   184  Ala.   236,   63   So.   982. 

Saaiie— 'Notice     Not     to     fihip— 
quent    Agreement<^Time    for    Shi 
— In    an    action    for    damages    f( 
fendant's  breach  of  his  agreement 
liver  a  certain  quantity  of  cotton, 
defendant  pleaded  a  modification  • 
contract,  giving  him  to  March,  191 
shipment,   and    that    in    February 
tiff's   agent,   acting  within   his   auti 
told  him   that  plaintiff  could   not 
or  pay  for  it,  and  directed  defendai 
to  ship.     Held,  that  in  such  case  u 
tion    not   traversing   the  plea  as   t 
tension  or,  the  allegation  that  plai 
notified   defendant    in     February    n 
ship,  but  setting  up  a  subsequent  2 
ment   whereby    defendant    was   to 
shipped  it  according  to  the  contraci 
his  failure   to   do   so  after   demand 
not    averring    the     period     \tithin    ^ 
shipment  was  to  be  made,  would  b< 
as  against  a  demurrer.     Long  v.  A 
184  Ala.  236,  63  So.  982. 


S  S16. 


Issues,  Proof,  and  Vari 


neat   Pltadings. 

ilicatiosft  —  Modifisation  —  Failure 


On  averments  in  a  buyer's  actioi 
damages    for    failure    to    deliver   g  : 
sold,  hefd,  that  plaintiff  was  entitle  I 
recover  upon  proof  of  either  substa  1 
averment  that    the    seller    had    diss  1 
himself  from  delivering,   or  that  he 
failed  to  deliver  on  the  buyer's  offti 
receive  and  pay  for  the  goods.     V: 
V,  V.   B.  Atkins  Grocery  &  Commii 
Co.,  5  Ala.  App.  444,  59  So.  746. 

An  objection  of  variance  because 
complaint  alleged  that  the  purchaser 
cepted"  the  contract  of  sale,  while 
proof  showed  that  he  signed  a  diipli 
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contract  and  delivered  tt  to  the  «eller, 
was  hypercritical.  Farmers'  Cotton  Oil 
Co.  V.  W.  L.  Ward  &f  Son,  54  So.  613, 
170  Ala.  4M. 

Where,  in  an  action  for  breach  of  con- 
tract, the  agreement  counted  on  was  for 
the  sale  by  defendant  to  plaintiff  of 
1,000  cords  of  slabs,  or,  at  the  option 
of  plaintiff,  of  d,000  cords,  and  the  proof 
showed  a  contract  for  the  sale  of  the 
entire  output  of  defendant's  mill,  the 
variance  was  fatal,  and  a  verdict  for  de- 
fendant properly  directed.  Touart  v. 
Yellow  Pine  Lumber  Co.,  29  So.  4,  128 
Ala.  ei. 

§  S16.  Evidence. 

See  post,  "Presumptions  and  Burden 
of  Proof,"  §  317;  "Admissibility,"  §  »18; 
'^Weight  and  Sufficiency,"  §  31*. 

§  317.  ~—  Presumptions  and  Burden  of 
Proof. 

To  entitle  the  vendee  to  recover  for  a 
defect  in  the  quality  or  soundness  of  the 
property  sold,  except  under  special  cir- 
cumstances, he  must  show  either  a  war- 
ranty, or  that  the  seller  concealed,  or 
fraudulently  represented  its  qualities. 
Barnett  v,  Stanton,  %  Ala.  181. 

When  a  contract  of  sale  is  dependent, 
that  is,  when  one  agrees  to  sell  and  de- 
liver, and  the  other  to  pay  on  delivery, 
in  order  to  entitle  either  party  to  sue  for 
a  breach,  he  must  show  that  he  was  able 
and  ready  to  perform  his  part  of  the 
agreement.  Davis  v.  Adams,  18  Ala. 
264;  M'Gehee  v.  Hill,  4  Port.  170. 

Fraud  —  Commingling  of  Different 
Grades.  —  Where  defendant  contracted 
to  deliver  two  kinds  of  lumber  at  dif- 
ferent prices,  if  plaintiff  proved,  in  an 
action  for  breach,  that  defendant  had 
commingled  the  different  grades  for  the 
fraudulent  purpose  of  collecting  the 
price  of  the  more  expensive  ^ade  for 
the  cheaper  lumber,  the  burden  was 
upon  defendant  to  show  the  amount  of 
the  higher  priced  lumber  delivered,  or 
it  could  all  be  considered  to  be  of  the 
cheaper  grade.  Richard  P.  Baer  &  Co. 
V.  Mobile  Cooperage  &  Box  Mfg.  Co., 
49  So.  92,  159  Ala.  491. 

§  31$. AdmisaibiUty. 

§  SIS  (1)  In  General. 

See  ante,  "Default  or  Delay  in  Deliv- 
ery," §  148  (8). 


Agreement    to    CouTey    Hsif  laicRit 
in  Cafe— Prior  Sale  to  Third  PttioB- 
Plaintiff  Hired  to  Manage.  —  la  u  ac- 
tion for  breach  of  an  agreement  to  cca- 
vey    a    half    interest    in    a    cafe,  wkn 
plaintiff    claimed    that    defendants.  «k 
were   the   creditors  of  the  profMietor  x 
the  restaurant,  made  an  agreemeat  ^f± 
the    proprietor's    consent    that   pl^atf 
should  manage  the  property,  and  in  case 
he  succeeded  in  paying   the  proprictr* 
debt   to  defendant,   he    should  receire  i 
one-half    interest,    evidence    that  b«3R 
the   making   of   the    agreement  tbe  pro- 
prietor of  the    restaurant    made  i  bcu 
fide  sale  to  a  third  person,  and  thit  ^ 
fendants     engaged    plaintiff     to    act  u 
manager    for    the    purchaser    is  adniisi!- 
ble.      Greek- American     ProAice    Co.  : 
Pappas,  *  Ala.  App.  311,  €3  So.  799. 

Failure  to  Delhrer  Cotton  —  Boya^ 
Cuatom  to  Purchaae  for  Actml  DcSv- 
ery. — A  buyer  suing  for  breach  of  ex- 
tract to  deliver  cotton  may  show  t^ 
he  has  been  for  many  years  regnlari! 
engaged  in  the  legitimate  busings  9 
buying  cotton  for  actual  delrrenr,  u 
that  he  had  made  special  aurangenr-ja 
with  banks  to  furnish  the  money  nce^?! 
for  cotton  purchases  to  show  his  no: 
and  facilities  for  handling  the  bosiMd 
Baker  v.  Lehman,  etc.,  Co.,  186  Ala.  «1 
&5  So.  3dl. 

Noncompliance  with  Subaequcnt 
ment. — In  an  action  by  a  buyer  forbrc 
of  an  original  contract  for  sale  of  1 
ber,  where  $here  was  proof  that  t^' 
subsequent  negotiations  the  buyer 
to  accept  a  delivery  of  a  certain  axe 
of  lumber  as  a  substitute  for  the  an 
then  in  default,  evidence  was  admi 
to  show  the  seller's  noncompliance 
the  subsequent  agreement,  as  a  fai 
to  deliver  the  lumber  showed  a  nor. 
pliance  with  what  it  was  unders 
would  be  a  compliance  with  the  on 
contract.  Richard  P.  Baer  &  Co.  r  i* 
bile  Cooperage  &  Box  Mfg.  Co^  49  S 
92,  159  Ala.  491. 

Existence  of  Contract — Contracts  m 
Others. — In  a  purchaser's  actios  i 
breach  of  a  contract  to  sell  cottox  ^ 
dence  showing  that  others  contracted 
sell  their  cotton  to  plaintiff  for  IS  cd 
a  pound  delivered  on  a  certain  date  i^ 
not   admissible   to   show   that    defeat 
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ide  such  contract.  Smith  v.  Wilson 
srcantile  Co.,  6  Ala.  App.  171,  ^0  So. 
I. 

Boyert  Warehouse  Facilities. — In  an 
ion  by  the  purchaser  for  breach  of  a 
itract  to  sell  and  deliver  cottori  seed 
Is,  evidence  as  to  what  warehouse 
Uities  the  purchaser  had  for  storing 
hulls  was  immaterial  upon  defend- 
s  liability.  Farmer*  Cotton  Oil  & 
ding  Co.  V.  W.  L.  Ward  &  Son,  64 
513,  170  Ala.  4W. 

mount  and  Quality  of  Lumber*- 
unt  and  Inspection"  Made  at  Desti* 
on. —  Where  a  contract  for  the  sale 
unrber  stipulated  for  "count  and  in- 
tion  guaranteed"  at  point  of  desti- 
\>n,  the  written  report  of  "count  and 
ection"  made  at  destination  was  not 
issible  to  show  the  true  character, 
jnt,  and  quality  of  the  lumber;  the 
!e  effect  of  the  stipulation  being  to 
'e  conformity  of  the  subject  of  sale 
he  order  and  bills  rendered  the 
r.  Austin  v.  Beall,  167  Ala.  426,  62 
^57. 

\  (ft)   Nature  and  Extent  of  Recov* 

ry- 

5  ante,  "In   General,"  §  318   (1). 
natge   from  Breach  •—  Purchase  of 
•  Cotton. — In   an   action   to   recover 
;es  for  the  breach  of  a  contract  of 
ale   of    cotton,  evidence    that,   after 

notified  by  the  defendants  of  their 
1     to     deliver    the    cotton    as    pur- 
(,   the  plaintiffs  went  into  the  mar- 
id   purchased  the  same  quantity  of 
as    cheaply   and    quickly    as    they 

but   at  a  loss  of  so  much  per  bale, 
issible  as  tending  to  show  to  what 

the  plaintiffs  were  damaged  by  the 

of    the  contract  as  alleged.     Mc- 
1  z/.  Henderson,  29  So.  640,  128  Ala. 

pective   Profits    too    Speculative— 
rom     Interruption    of    BusinesSd— 
ctive    profits  in  the  operation  of  a 
gin,    had   it  not   ceased   operation 
ach     of  contract   to   furnish   gaso- 
its    operation,  being  too  specula- 
be      recovered    in    an    action  for 
of    such  contract,  evidence  of  the 
f    tlie    business  and  loss  from  its 
tion     ^was  not  admissible.     Stand- 
Co-    ^'  Weeks,  6  Ala.  App.   161, 
08. 


Freight    Charges  —  Contract 
liver   at    Place    of    Shipment — 1 

contract    contemplated    the    deli 
lumber  "f.  o.    b.    cars"  at    the 
shipment,  and  not  at  the  point  <        i 
nation;   the    freight    charge    on 
was  outside  the  contract  and  cc 
have   been   within    the    contemph       i 
the  parties  as    an    element    of  ( 
for   breach   of   the   contract;   her 
dence  of  what  the  freight  charg(       i 
or  what   freight  charges  were  p: 
inadmissible,  in  an  action  for  br« 
the   contract.     Austin    v,    Beall, 
657,  167  Ala.  426. 

§  S19. Weight  and  Sufficiencj 

See  ante,  "Weight  and   Sufiiciei      , 
42  (6). 

Existence    of    Contract. — Evidei 
an  action  for  breach  of  a  contract 
cotton    deliverable    on    a    certain      I 
held  to  authorize  a  finding  that  tl 
ties  contracted  for  the  sale  of  si^i 
of  cotton   of  customary  weight  a. 
erage   grade   in   the   neighborhood 
ered    before    a    certain    date.     Sn 
Wilson  Mercantile  Co.,  6  Ala.  Ap] 
60  So.  484. 

Readiness  and  AbiHty  to  Pay  P 
Where  buyers  of  cotton  were  an 
lished      mercantile       firm,       concur 
making   and    executing   similar    con 
of  purchase   throughout   the   same 
tory,   and   had   made   arrangements    i 
banks  to    supply  the    money    need    I 
pay  for  cotton    contracted  for,    an 
manded  of    the    seller    delivery    oi 
last  day  of  the  seller's  optional  per 
delivery,   the   buyers    sufficiently   sh 
readiness  and  ability  to  pay  for  the 
ton  to  maintain  an  action  for  the  s€  I 
bailee  to  deliver.     Baker  v.  Lehman,  i 
Co.,   186  Ala.  493,  65   So.  321. 

Very    slight    evidence    is    sufficien 
show   the    readiness    and    ability    <  I 
buyer   to  pay   for  goods   contracted 
especially  where  the  seller  has  not  t  i 
his  failure  to  perform  on  the  buyer  i 
ability  to  accept  and  pay.    Baker  v, 
man,  etc.,  Co.,  186  Ala.  453,  65  So.  2f. 

A  buyer's  readiness  and*  ability  to 
for  goods    contracted  for    is   sufficici 
shown  prima   facie    by  his    demand 
their  deKvery,  made  on  the  seller  at 
proper  time  and    place.     Baker    v.  1 
man,  etc.,  Co.,  186  Ala.  493,  65  Ala.  3 
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Vendee's  AbiUty  to  Pay.---In  a  suit  by 
the  vendee  against  the  vendor,  proof 
that  the  vendee  had  property  and  credit 
sufficient  to  enable  htm  to  raise  money, 
and  that  he  could  have  done  so,  was 
held  sufficient  evidence,  prima  facie,  of 
ability  to  pay  at  the  breach  of  the  con- 
tract.    McGehee  v.  Hill,  1  Ala.  140. 

• 

Right   to   Damages— -Rental    Value   of 

Plant* — In  an  action  for  breach  of'  a 
contract  for  the  sale  of  an  engine,  evi- 
dence held  not  to  show  that  plaintiffs 
plant  was  idle  for  such  a  length  of  time 
as  to  have  a  rental  value,  so  as  to  entitle 
plaintiff,  as  damages,  to  the  rental  value 
of  the  plant.  Southern  Iron  &  Equip- 
ment Co.  V.  Holmes  Lumber  Co.,  51  So. 
531,  164  Ala.  517. 

§  390.  Damages. 

,  §  8S0  (1)  In  General. 

^  See  post,  ''Price  or  Value  by  Which 
Determinable,"  §  320  (3);  "Purchase  of 
Similar  Property  Elsewhere  and  Preven- 
tion of  Damages,"  $  390  (5). 

§  8S0  (9)  Time  and  Place  by  Which  De- 
terminable in  General. 

See  post,  "Price  or  Value  by  Wiiich 
Determinable,"  §  320  (3);  "Consequen- 
tial Damages  from  Defects  in  Quantity, 
Quality,  or  Title,"   §   320   (12). 

Market  Value  at  Time  of  Breach, — In 
an  action  by  the  vendee  against  the 
vendor  for  a  breach  of  contract  in  fail- 
ing to  deliver  at  the  time  specified  in  the 
contract  articles  of  personal  property 
for  which  payment  has  been  made  in  ad- 
vance, the  measure  of  damages  is  the 
value  of  the  property  at  the  time  of  the 
breach.  Rose's  Ex'rs  v,  Bozeman,  41 
Ala.  678,  cited  in  note  in  52  L.  R.  A.  212; 
Milton  V,  Rowland,  11  Ala.  732;  Oswald 
V.  Godbold,  20  Ala.  Sll;  Gibson  v.  Mar- 
quis, 29  Ala.  668;  Holley  v,  Younge,  27 
Ala.  203;  Bozeman  v.  Rose,  4  Ala.  212; 
Harralson  &  Co.  v.  Stein,  50  Ala.  347; 
Craig  &  Co.  v.  Pierson  Lumiber  Co., 
179  Ala.  53i5,  60  So.  839;  Pinkston  v. 
Huie,  9  Ala.  252;  Willis  v,  Dudley,  10 
Ala.  933. 

In  an  action  for  breach  of  a  sale  of 
cotton,  the  buyer's  measure  of  damages 
is  the  difference  between  the  market  and 
the  contract  price  at  the  time  of  the 
breach.  Ellis  v,  Casey  &  Co.,  4  Ala. 
App.  518,  58  So.  724. 


Maricet  Value  at  Time  amd  Flice  lor 
Delivery. — The  measure  of  damages  :r 
breach  of  an  agreement  to  delirer  per- 
sonalty at  a  particular  time  and  place  ;s 
the  market  value  thereof  at  such  tcae 
Heard  v.  Heard,  191  Ala.  890,  61  So.  343; 
Young  V.  Cureton,  87  Ala.  7£7,  6  Sa  3al 

Where  the  vendor  of  goods  fails  c: 
refuses  to  deliver  them  to  the  parckaser. 
and  the  price  has  not  been  paid,  ibe 
measure  of  damages  to  the  purchaser  s 
an  action  for  the  breach,  is  the  disr- 
ence  between  the  agreed  price  asd  tx. 
market  price  at  the  time  and  place  :: 
delivery,  with  interest;  but  this  gceml 
rule  does  not  apply,  when  it  is  slio*:: 
that  the  purchaser  can  not  go  mto  ti» 
market  and,  by  paying  such  difference 
in  price,  procure  the  desired  gooifc 
Bell  V.  Resmolds,  78  Ala.  511.  cited  :? 
notes  in  57  L.  R.  A.  1^»,  202. 

Breach  of  Contract   to    Sell  Goods  i 
o.  b.  at  Distant  Point. — The  meass 

damages  for  breach  of  a  contract  to?;'. 
goods  f.  o.  b.  at  a  distant  i>oint  ^  ^ 
difference  in  value  between  the  cottn.*: 
price  and  the  cost  of  transportatkm  fr:3 
the  point  of  delivery  to  the  point  * 
which  they  were  to  be  shipped,  and  t^ 
market  price  at  the  latter  point  a:  ^ 
time  for  delivery,  with  interest  Cz« 
thon  V.  Lusk,  97  Ala.  ^74,  11  So.  ni 

§  sac  (S)  Price  or  Value  l^  Which  D» 
terminable. 

See  ante,  "Time  and   Place  by  ^r:i 
Determinable  in  General.**  f  320  it 

The  measure  of  damages  for  brcU 
of  a  contract  to  purchase  is  the  d:f^ 
ence  between  the  agreed  price  aoc  :^ 
price  for  which  similar  property 
be  purchased  in  the  market. 
Chemical  Co.  v.  Geiss,  143  Ala.  5^ 
So.  255;  McFadden  v.  Hendersca  ^ 
Ala.  221,  29  So.  640;  Watson  r.  K.'^i 
112  Ala.  436,  20  So.  624;  Xich.vi 
Rasch,  138  Ala.  372,  35  So.  409. 

Where   defendant  sells  to  plaintif  3 
right  to  cut  and  carry  away  certain  l^ 
ber,  and    afterwards    sells  a    portk^ 
the  tiiftber  to     third  party,  the 
of  damages   for   the   breach   of  coci 
is    the    difference    between    the    ou 
value  of  the  trees  and  what  plaiati£ 
agreed    to    pay    for    them.     Qesncsa 
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atty,  87  Ala.  938,  6  So.   151,   cited  in 
te  in  52  L.  R.  A.  224. 
iVhere    plaintiff     sells     defendant    the 
nding  timber  on  a  tract  of  land  and 
cts,  undet  an  option   in  the   contract, 

repurchase  from  defendant  the  lum- 
'  sawed  therefrom,  and  defendant  at- 
ipts  to  rescind  the  contract  to  resell 

plaintiff  on  insufficient  grounds,  and 
»ceeds  to  sell  the  lumber  to  other 
sons,  defendant  is  liable  for  damages 

the  breach   of  the  contract,  and  de- 

dant  can  not  complain  that  the  meas- 

of    damages    for   violating   the    con- 

rt    is    fixed   at  the  difference  between 

contract  price  and  the  price  at  which 

lumber  was  sold.  Ackley  &!  Co.  v. 
Iter,   Benn  &  Co.'s    Co.,  51    So.  9M, 

Ala.  295. 

ISO    (4)   Agreements  Effecting    Meas- 
ure of  Damages. 

ssurances  by  a  seller  that  he  will  de- 

the    goods    sold    are    mere   repeti- 

5    of   his  original  promise  to  delivjcr, 

do  not  change  the  measure  of  dam- 

for     failure    to    deliver.     Alabama 

nical    Co.  v.  Geiss,   39    So.    255,   143 

5»1. 


O    <6)   Purchase  of  Similar  Property 
Slsewhere  and    Prevention  of  Dam- 


an action  for  the  breach  of  a  con- 

of  the  sale    of    cotton,    when  it  is 

ra    that  the  seller  has  failed  and  re- 

to     deliver   to    the  '  purchaser   the 

ri     sold,  the  measure  of  damages,  if 

rice  has  not  been  paid,  and  the  pur- 

r     can   readily   go   into    the    market, 

upply  himself  with  the  same  grade 

^-ton,    is  the  difference  between  the 

d      price    and    the    market    price    of 

otton   at  the  time  and  place  of  de- 

with  interest;  but  if,  at  the  time 

>l^ce   of  delivery,  the  purchaser  can 

Lij3ply  himself  with   the  cotton,  the 

r*^    of  damages    is    the    excess    in 

,#"    replacing  the  cotton  after  the  re- 

t4r>    deliver,  over   the  contract  price 

^repurchased    as    cheaply    and    ex- 

y-uasly     as    possible.      McPadden    v. 

rr-^on,  29  So.  640,  128  Ala.  221,  cited 

^^  in  «7  L.  R.  A.  197. 

I.X-B     action  for  breach  of  a  contract 

^       sale   of  cotton,  if  there  was  no 

I        for  the  purchase  of  similar  cot- 


ton at  the  place  where  defendants  were 
to  deliver  the  cotton  they  agreed  to  sell, 
the  measure  of  damages  was  the  excess 
in  the  cost  of  replacing  the  cotton  in  the 
next  nearest  market.  McClesky  & 
Whitman  v.  Howell  Cotton  Co.,  4»  So. 
67,  147  Ala.  573;  McFadden  v.  Hender- 
son, 128  Ala.  221,  29  So.  640. 

The  rule  that  a  buyer's  measure  of 
damages  for  refusal  to  deliver  is  the  dif- 
ference between  the  contract  and  the 
market  price  at  the  time  and  place  of 
delivery  does  not  apply  where  the  pur- 
chaser can  not  readily  go  into  the  mar- 
ket and  supply  himself  with  the  goods 
by  paying  the  difference  in  price.  Stand- 
ard Oil  Co.  V.  Weeks,  6  Ala.  App.  161, 
60  So.  508;  McFadden  v,  Henderson, 
128  Ala.  221,  29  So.  640. 

The  rule  that,  when  a  contract  to  de- 
liver chattels  has  been  breached,  the 
buysr  is  bound  to  minimize  his  loss  by 
going  into  the  market  and  securing  the 
missing  article,  does  not  apply  in  an  ac- 
tion for  breach  of  a  contract  for  a  loco- 
motive, where  it  does  not  appear  that  an 
engine  of  the  type  in  question  was  read- 
ily obtainable,  especially  where  it  is  not 
clear  that  defendant  did  not,  by  re- 
peated assurances  of  early  delivery,  re- 
lieve plaintiffs  of  such  duty.  Southern 
Iron,  etc.,  Co.  v.  Holmes  Lumber  Co., 
164  Ala.  517,  51  So.  531. 

Purchase    from    Defendant  —  Waiver. 

— ^The  rule  requiring  a  party  damaged 
to  minimize  his  damages  did  not  ex- 
clude the  buyer,  on  the  seller's  breach 
of  contract,  to  purchase  from  the  seller, 
and  thereby  minimize  the  loss,  without 
waiving*  damages  for  a  breach  of  the 
contract.  Borden  &  Co.  v.  Vinegar 
Bend  Lumber  Co.,  2  Ala.  App.  3*54,  56 
So.  775. 

§  3S0  (6)  Remote  and  Prospective  Con- 
sequences in  General 

A  plea  in  recoupment  alleged  that  the 
notes  sued  on  were  given  for  mill  ma- 
chinery which  plaintiff,  knowing  the  pur- 
pose for  which  it  was  intended,  failed  to 
deliver  until  two  months  after  the  agreed 
time,  and  that  the  delay  caused  idleness 
of  defendant's  mill,  and  prevented  the 
fulfillment  of  certain  contracts,  result- 
ing in  a  loss  o^  profits  to  defendants. 
Held,   that  the  alleged   loss   was   too  re* 
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mote  and  speculative  to  constitute  re* 
coverable  damages.  Reed  Lumber  Co.  cr. 
Lewis,  94  Ala.  626,  10  So.  333,  cited  in 
notes  in  52  L.  R.  A.  dl8,  227. 

§  S90  (7)  Goods  or  Articles  Intended  for 
Particular  Purpose. 

On  a  sale  of  guano  which  the  seller 
knew  was  intended  for  use  by  the  pur- 
chaser in  raising  a  cotton  crop,  where 
only  one-half  the  stipulated  quantity  is 
delivei^ed,  and  it  is  then  too  late  to  pro- 
cure it  elsewhere,  the  measure  of  dam- 
ages is  the  difference  in  value  between 
the  cotton  raised  on  the  land  on  which 
the  guano  was  used,  and  that  raised  on 
the  adjoining  land  of  the  same  quality 
and  cultivated  in  the  same  manner,  on 
which  no  guano  was  used.  Bell  v,  Rey- 
nolds, 78  Ala.  511,  cited  in  note  in  52  L. 
R.  A.  218;  Rose  v.  Bozeman,  41  Ala.  678. 

A  buyer  of  lumber  for  the  erection  of 
a  manufacturing  plant  can  not,  on  the 
seller's  failure  to  perform,  recover  the 
losses  sustained  by  being  compelled  to 
excuse  its  contractor  from  a  forfeiture 
for  failure  to  complete  the  plant  within 
the  time  stipulated,  and  by  being  hindered 
in  his  business,  though  the  seller  knew 
that  the  lumber  was  to  be  used  for  the 
erection  of  the  plant,  and  the  buyer  could 
not  obtain  the  lumber  in  the  city  where 
the  plant  was  erected;  the  parties  only 
having  in  mind  an  ordinary  sale  of  lum- 
ber. Alabama  Chemical  Co.  v.  Geiss,  39 
So.  255,  143  Ala.  591. 

§  S90  (8) For  Resale. 

The  measure  of  damages  for  breach  of 
contract  to  deliver  coal,  the  coal  being 
mined  at  a  railroad  station,  where  <lefend- 
ants  alone  were  engaged  in  business,  and 
intended  for  sale  at  T.,  the  nearest  mar- 
ket, is  the  difference  between  the  con- 
tract price  and  the  market  price  at  T., 
plus  cost  of  transportation.  Johnson  v, 
Allen,  78  Ala.  387,  cited  in  notes  in  52  L. 
R.  A.  222,  57  L.  R.  A.  ?0l. 

§  S90  (9)    Conaequential   DanugM   from 
PaUure  to  Deliver  Goods. 

The  damages  recoverable  for  failure  to 
deliver  goods  sold  are  the  natural  and 
necessary  consequences  of  the  breach, 
flowing  directly  therefrom,  and  such  as 
are  within  the  contemplation  of  the  par- 
ties. Alabama  Chemical  Co.  v,  Geiss,  89 
So.  255»  143  Ala.  591;   Robert  M.   Green 


&  Sons  V.  Lineville  Drug  Co.,  43  So.  2i<, 
150  Ala.  112. 

The  measure  of  damages  for  failure  to 
deliver  an  article  sold  is  the  dififcreoce 
between  the  contract  price  and  the  mar- 
ket value  of  the  article  on  the  date  iz^ 
at  the  place  of  •delivery.  Young  r.  Car- 
ton, 87  Ala.  727,  6  So.  352,  cited  in  notes 
in  52  L.  R.  A.  212,  216.  226. 

§  390  (10)  Loss  of  Profits  and  Sb- 

pension  of  Business. 

Contract  for  Sale  of  Engine  Losi  of 
Use  of  Plant — If  a  contract  for  the  saj« 
of  an  engine  was  breached,  causing  i  lo*! 
of  the  use  of  plain tifTs  entire  plant,  p'-^^ 
tiff  could  be  entitled  as  damages  to  tbe 
value  of  the  use  of  the  plant  if  the  ccs- 
sequent  idleness  was  for  an  appreciate 
time,  so  that  it  could  reasonably  be  suz 
that  the  plant  had  a  rental  value;  bet  :: 
the  period  of  idleness  was  so  short  or  «: 
intermittent  that  the  plant  could  have  i^ 
rental  value,  the  measure  of  damafe^ 
would  be  the  interest  on  the  value  of  ±i 
plant.  Southern  Iron,  etc,  Co.  r.  Hol- 
mes Lumber  Co.,  164  Ala.  517,  51  So.  ^: 
Southern  R.  Co.  v,  Coleman,  153  A^^ 
266,  44  So.  837. 

Profits  from  Ressle  or  from  Sale  al 
Products. — Profits  from  the  sale  of  pr'T- 
erty  or  from  the  sale  of  products  isar> 
factured  from  the  property  purchased  ire 
too  remote  and  speculative  to  be  re- 
covered unless  contemplated  by  the  pa^ 
ties  as  a  result* of  the  breach  of  the  to 
tract  of  sale.  Cassels'  Mills  p.  Strata 
Bros.  Grain  Co.,  166  Ala.  274,  51  So  v-* 

Failure  to  Furnish  Gasoline— lBt0 
ruption  of  Operation  of  Cottea  Gin—Ii 
a  contract  to  furnish  plaintiflFs  gasoitn 
for  their  cotton  gin  contemplated  that  i 
breach  would  interrupt  the  operatioc  ^ 
the  gin,  plaintiffs  could  recover  the  ta: 
rent  or  hire  of  the  gin  for  the  ture  i 
ceased  operations,  or,  if  it  had  no  rents 
value,  interest  on  its  value  for  that  xrat 
Standard  Oil  <::o.  v.  Weeks,  6  Ala.  An 
161,    60    So.    508. 

Possible    or    Probable  Profitn^ — Ic   ii 

action  for  breach  of  a  contract  to  'c 
liver  shingle  timber,  counts  of  the  c^ 
plaint  alleging  loss  of  profits  as  damx^n 
which  were  merely  possible  or  prob4^'| 
of  accretion  from  the  business,  and  m".  ! 
were  incapable  of  proof  with  any  de;rrs 
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:ertainty,  were  demurrable.  Nichols 
asch,  35  So.  409,  138  Ala.  372. 
respective  Profits  from  Operatton  of 
:on  Gin— Failure  to  Furnish. — Pro- 
tive  profits  in  the  operation  of  a  cot- 
gin,  had  it  not  ceased  operation  be- 
e  of  breach  of  contract  to  furnish 
line  for  its  operation,  being  too  spec- 
ie, can  not  be  recovered  in  an  action 
>uch  contract.  Standard  Oil  Co.  v, 
ks.  6  Ala.  App.  161,  60  So.  508;  Brom- 

V.  Eugcnotte  Constr.  Co.,  162  Ala. 
50  So.  314;  Dickerson  v.  Finley,  158 

149,  48  So.  548;  Nichols  v,  Rasch, 
/Via.  372,  35  So.  409;  Bixby-Theison 
jer  Co.  V.  Evans,  167  Ala.  431,  52  So. 

ifits  on   Contracts   Entered  into    on 
of  Obtaining  Property  in  Question. 

!  measure  of  damages  for  breach  of 
ict  to  sell  personalty  is  the  differ- 
between  the  agreed  price  and  the 
at  which  similar  property  may  be 
it  in  the  open  market  and  losses 
ned  by  the  buyer  by  reason  of  his 
t  to  realize  profits  on  contracts  en- 
into  on  the  faith  of  obtaining  the 
-ty  are  too  remote.  Alabama 
cal  <Co.  V.  Geiss,  143  Ala.  59(1,  39 
55;  McFadden  v.  Henderson,  128 
>1,  29  So.  640;  Watson  v.  Kirby,  112 
36,  20  So.  624;  Nichols  v,  Rasch, 
a.    372,  36  So.  409. 

its     on    Subsequent    Contract.^ — In 

F  a  breach  of  a  contract  of  sale  by 
:idor,  there  can  be  no  recovery  for 
pvhich  the  vendee  could  have  made 
Lie  of  such  goods  under  a  contract 
after  the  contract  of  purchase. 
^.  Smith,  104  Ala.  445,  18  So.  38, 
I   note  in  52  L.  R.  A.  212. 

Cll)  Consequential  Damages  from 
Lay  in  Delivery. 

Liite,     "Loss    of  Profits    and    Sus- 

of   Business,'*  §  320  (10). 

per   Kzposed  to  Weather  and  In- 

Where    the    seller    of    a    sawmill 

r>rmed  at  the  time  of  the  contract 

that   the  buyer  wanted  the  ma- 

at   once  to  saw  logs  ready  to  be 

eo   lumber,  and  that  the  logs  were 

condition,   but  that   they  would 

B.^ed   if  they  remained  exposed  to 

uther    and    insects,    the    seller,    on 

to     deliver   the    machinery   within 


the  time  stipulated,  was  liable  for  dam- 
ages to  the  logs,  caused  by  worms  and 
exposure  to  the  weather;  and  the  mere 
fact  that  worms  had  begun  to  do  some 
damage  at  the  time  the  sawmill  could 
have  been  put  in  operation  if  promptly 
shipped,  did  not  defeat  a  recovery  for 
such  damages,  on  the  ground  that  they 
were  uncertain.  Adams  Mach.  Co.  v. 
South  State  Lumber  Co.,  2  Ala.  App.  471, 
56  So.  826. 

§  880  (18)  Consequential  Damages  from 
Defects  in  Quantity*  Quality*  or 
Title. 

To'  entitle  the  purchaser  of  wheat  to 
recover  damages  for  loss  of  trade  result- 
ing from  the  sale  of  flour  manufactured 
from  it,  because  of  its  poor  quality,  such 
damages  must  have  been  reasonably  in 
the  contemplation  of  both  parties  when 
the  wheat  was  sold,  and  the  seller  must 
have  known,  or  had  knowledge  of  facts 
charging  him  with  notice,  that  the  wheat 
was  to  be  manufactured  into  flour  to  be 
sold  for  a  particular  trade,  and  that  the 
damages  claimed  would  probably  result 
from  breach  of  his  contract  as  to  quality; 
profits  from  the  .resale  of  property  or 
from  the  sale  of  products  manufactured 
from  the  property  purchased  being  too 
remote  and  speculative  to  be  recovered 
unless  contemplated  by  the  parties  as  a 
result  of  the  breach  of  the  contract  of 
sale.  Cassels'  Mills  v,  >Strater  Bros. 
Grain  Co.,.  166  Ala*.  274,  51  So.  969. 

In  an  action  by  the  purchaser  of  po- 
tatoes sold  by  the  barrel,  against  the  seller, 
for  failure  to  deliver  barrels  of  proper 
size,  wherefore  the  purchaser  rejected 
the  shipment,  the  measure  of  damages 
was  the  difference  between  the  purchase 
price  and  the  market  price  at  the  time 
and  place  of  delivery.  Belote  &  Son  v. 
Wilcox,  41  So.  673,  148  Ala.  668. 

§  380  (IS)  Excessive  Verdict. 

In  an  action  for  breach  of  a  contract 
for  sale  of  two  grades  of  lumber,  where 
there  was  proof  that  defendant  was  short 
in  delivery  324,000  feet;  that  the  price 
had  advanced  from  $2  to  $4  per  thous- 
and feet;  that  plaintiffs  plant  was  shut 
down  for  30  days  because  of  lack  of  ma- 
terial, at  a  loss  of  $15  per  day;  that  there 
was  a  discrepancy  in  inspection,  from 
which,    with    other    evidence,     the    jury 


752 


Sales 


§§  320  (13>i:: 


could  have  assessed  $1»500  damages;  and 
that  400,000  feet  of  uninspected  lumber, 
containing  a  large  percentage  of  the 
cheaper  grade>  was  charged  for  as  the 
more  expensive  grade — and  there  was 
evidence  from  which  it  could  be  inferred 
that  the  two  grades  were  mixed  by  di- 
rection of  defendant  for  a  fraudulent  pur- 
pose, a  verdict  -for  $3,500  was  not  ex- 
cessive. Richard  P.  Bser  &  Co.  v.  Mobile 
Cooperage  &  Box  Mfg.  Co.,  49  So.  92^, 
159  Ala.  491. 

§  8S0  (14)  Nomkial  Damages. 

In  an  action  for  breach  of  a  contract 
for  the  sale  of  cotton,  an  instruction 
which  denied  plaintiff  a  verdict  even  for 
nominal  damages,  though  the  evidence 
showed  a  techinal  breach,  is  improper. 
Ellis  V.  'Casey  dc  Co.,  4  Ala.  App.  518,  56 
So.  724. 

§  881.  Trial  and  Review. 

§  888.  -— ^  Quettiona  for  Jury  and  In- 
structiona. 

On  evidence  in  a  buyer's  action  for 
damages  for  failure  to  deliver  goods  sold, 
held,  that  the  question  whether  or  not  the 
buyer  had  tendered  a  performance  and 
the  seller  had  refused  to  deliver  the  goods 
in  accordance  with  the  contract  was  for 
the  jury.  Veitch  v.  >V.  B.  Atkins  Grocery 
&  Commission  Co.,  5  Ala.  App.  444,  59 
So.  746. 

In  an  action  for  breach  of  a  contract 
to  sell  an  engine,  evidence  held  sufficient 
to  go  to  the  jury.  Southern  Iron  & 
Equipment  Co.  v.  Holmes  Lumber  Co., 
51    So.   531,   164  Ala.  517. 

Insti^uction&» — See  ante,  '"^Nominal 
Damages,"  §  380  (14). 

Where  the  buyer  of  lumber,  to  be  de- 
livered f.  o.  b.  vessel,  sent  the  seller,  after 
the  completion  of  the  contract,  a  copy  of 
the  charter  party  of  the  vessel,  which 
specified  that  the  cargo  was  to  be  de- 
livered within  reach  of  the  vessels  tackle, 
it  might  be  inferred  that  such  a  delivery 
was  thereby  authorized  by  the  buyer, 
and  a  requested  charge  that  the  contract 
required  delivery  on  board  the  vessel  is 
misleading.  Borden  dc  Co.  r.  Vinegar 
Bend  Lumber  Co.,  7  Ala.  App.  335,  62 
So.  245. 

In  a  buyer's  action  for  damages  for 
failure  to  deliver  goods  sold,  where  the 
complaint  averred  that  the  seller  had  dis- 


abled himself  from  performance  hj  de- 
livery to  another,  an  instruction  that  i 
the  seller  did  not  deliver  the  gDodi  :c 
some  other  than  plaintiff,  it  was  not  b- 
ble,  was  misleading,  as  predicating  a  tc- 
diet  for  plaintiff  upon  the  theory  that  tkt 
seller  had  to  deliver  the  goods  to  as- 
other.  Fay,  etc,  Co.  v.  Indepor^nt 
Lumber  Co.,  178  Ala.  166,  59  So.  4T0. 

§  888. Review. 

Where,  in  an  action  for  damages  3 
selling  plaintiff  a  diseased  mule,  tbe  "£ 
of  exceptions  recites  that  the  ma.'i'* 
value  of  a  mule  so  diseased  "was  z'l 
more  than  one-half  the  value  of  the  w: ' 
mule  if  sound,"  an  assessment  of  (Us- 
ages slightly  in  excess  of  one-half  of  !':| 
proved  value  will  not  be  distarbcd  M^r^ 
crief  V.  Wilkinson,  93  Ala.  373,  9  So    v? 

(D)  ACTIONS  AND  COUXTH-. 
CLAIMS  FOR  BREACH  OF  WA? 
RANTY. 

§  884.  Nature  and  Form  of  Remedy. 

Upon  breach  of  warranty  in  a  sale  :l 
goods,  the  buyer  may  rescind  by  re:i» 
ing  the  goods,  may  accept  the  goods  ud 
sue  for  the  breach,  or  may  recoop 
counterclaim  damages  for  the  brcac: 
the  seller's  action  for  the  price.  Ric 
P.  Baer  &  Co.  v.  Mobile  Cooperv- 
Box  Mfg.  Co..  49  So.  92,  159  Ali 
cited  in  note  in  27  L.  R.  A^  N.  S..  * 
Egan  Co.  v.  Johnson,  82  Ala.  233.  t  5^ 
302;  Frith  v.  Hollan,  133  Ala.  W^.  r?  5j 
494;  Brown  v.  Freeman,  79  Ala.  40^.  41 

The  action  for  a  false  warranty  '*  "i 
tended,  not  so  much  to  punish  the  5enfl 
as  to  compensate  the  purchaser  for  u 
injuries  he  may  have  sustained.  Hc^ 
r.    Thorington,   8    Port.    428. 

§  886.  Right  of  Action. 

See  ante,  "Effect  of  Fraud."  §  30  .S 
post,  '*In  General,-  S  348  (l). 

A  breach  of  warranty  of  the  soaeird 
of  an  article  may  be  a  ground  of  re--'^ 
ery    against   the    vendor.       Steven  sec 
Reaves,  24  Ala.  485. 

"It  is  the  settled  law  of  this  state,  rj 
to  'entitle  the  purchaser  to  recover  ^ 
any  defect  in  the  quality  or  soundnc^*  i 
the  article  or  property  sold,  except  =al 
special  circumstances,  he  must  prove  :^ 
the  seller  warranted  the  thing  sold  t  ' 
good  and  sound,  or  that  he  conceale-: 
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raudulently  represented  its  qualities/ 
:icks  V.  DiHahunty,  8  Port.  1^3;  West  v, 
unningham,  9  Port.  104;  Barnett  v. 
tanton,  2  Ala.  181."  Preston  v,  Dunham, 
2  Ala.  217,  220. 

To  support  an  action  for  breach  of 
arranty,  there  must  be  shown  to  be  a 
rbsisting  contract  between  the  parties, 
id  proof  of  the  rescission  of  the  con- 
ict  out  of  which  the  warranty  is  alleged 
have  arisen  furnishes  no  foundation 
r  the  maintenance  of  such  action.  Abra- 
m  V.  Browder,  114  Ala.  287,  21  So.  818, 
ed  in  note  in  27  L.  R.  A.,  N.  S.,  »28. 
bVhere  there  is  a  bill  of  sale  or  agree- 
nt  in  writing,  respecting  the  sale,  an 
ion  will  not  lie  on  a  parol  warranty. 
litehead  &  Son  v.  Lane,  etc.,  Co.,  72 
L.   39. 

86.  Right  to  Defend,  Recoup,  Set-Off, 
or  CountercUim  in  Action  fdr  Price. 
ce  ante,  "Grounds  of  Sct-Off,  Count- 
aim,  or  Recoupment,"  §  266  (1);  post, 
iture  and  Form  of  Remedy,"  §  324. 
Vherc  restoration  is  impossible — 
oration  that  would  put  the  parties  in 
condition  existing  beiore  the  con- 
t  'WAS  made— or  the  article  purchased 
ilueless,  the  buyer's  remedy  is  for  an 
ement  of  the  price  agreed  to  be  paid, 
^rsLy  of  recoupment,  or  by  separate 
n.  Eg^an  Co.  v.  Johnson,  82  Ala.  2a3, 
.    302;  Jones  v.  Anderson,  82  Ala.  302, 

911;   Parsons  on  Contracts,  p.  834, 
inotes."     Continental  Jewelry  Co.  v. 

Sros.,  168  Ala.  295,  53  So.  324,  326. 
dL^T  the  statute,  damages  for  a  breach 
i.x-x'anty  of  the  soundness  of  a  slave 
b»^  set  off  against  the  note  given  for 
[a.'v^,  when  sued  upon  by  the  seller. 
f     «^.   Fowler,  37  Ala.  55. 

plaintiff  sold  a  clock  to  the  de- 
3^,  warranting  it  to  keep  good  time. 
]c><::k  was  shown  to  be  worthless  as 
apiece,  but  the  case  alone,  without 
^s-ks,  was  worth  more  than  a  nom- 
£x:ra.  Action  was  brought  on  a  note 
^SO,  given  for  the  clock.  Held, 
-x^  defendant  might  have  rescinded 
i^^-r^^ct,  or  might  claim  an  abate- 
^x^  the  note  to  the  amount  of  the 
^  ^which     he   had    sustained;    but, 

^^i.iled  to  rescind,  and  having  kept 
^.]^,  judgment  must  go  against  him 
^^      -it  was  actually  worth.     Davis  v. 

^r3   Ala.  »48. 

la   Dig— 48 


Without  a  return  the  vendee  can  not 
defend  as  to  the  whole  value,  unless  the 
article  be  intrinsically  worthless,  though 
doubtless  he  may  have  an  abatement  for 
breach  of  any  warranty.  Jemison  v. 
Woodruff,  34  Ala.  143;  Davis  v.  Dickey, 
23  Ala.  848. 

§  397.  Conditions  Precedent 

See  ante,  "Necessity  and  Effect  in  Gen- 
eral," §  164  (1);  post,  "Notice  of  DefccU 
and  Return  of  Property,"  §  342  (4). 

Return  of  Property- — When  there  is  a 
warranty  of  a  personal  chattel,  the  law 
does  not  impose  on  the  buyer  the  duty 
to  return  it,  if  the  warranty  is  untrue, 
but  he  is  allowed  to  keep  the  chattel,  and 
sue  for  the  breach  warranty.  Milton  v, 
Rowland,  11  Ala.  732;  Marshall  v.  Wood, 
16  Ala.  806. 

It  is  not  necessary,  as  a  condition  pre- 
cedent to  a  right  of  action  f^  the  breach 
of  a  warranty,  that  the  article  shall  be 
returned  to  the  seller  and  the  seller  be 
put  in  statu  quo,  unless  the  contract,  by 
its  terms,  requires  the  return  of  the 
article  if  it  should  prove  not  to  be  as 
warranted.  Millsap  v.  Wolfe,  1  Ala.  App. 
599,  56  So.  22. 

A  party  may  recover  upon  a  warranty, 
whether  he  has  or  has  not  offered  to 
cancel  the  contract,  by  returning  the 
thing  warranted.  Kornegay  v.  White,  10 
Ala.  255. 

The  vendee,  aJfter  a.  breach  of  warranty, 
is  not  bound  to  accept  the  proposition 
of  the  vendor  to  rescind  the  contract  and 
refund  the  purchase  money,  with  interest, 
etc.;  nor  can  his  promise  to  consider 
such  proposition,  and  to  give  him  notice 
whether  he  will  accept  it  or  not,  before 
he  institutes  suit,  which  he  fails  to  do, 
deprive  him  of  his  action,  or  amount  to  a 
waiver  or  discharge  of  the  vendor's  lia- 
bility.     Marshall   v.  -Wood,    16   Ala.    806. 

Same^Recouptnent. — ^Where  a  vendee 
sued  for  the  price  recoups  for  damages 
for  breach  of  warranty,  he  need  not 
tender  return  of  the  goods.  Roden  Gro- 
cery Co.  V,  Gipson,  9  Ala.  App.  164,  68 
So.  388. 

Same— Recovery  of  Price.— In  an  ac- 
tion for  breach  of  warranty  in  the  sale  of 
a  chattel,  an  offer  to  return,  or  actual  re- 
turn, if  practicable,  is  necessary  where- 
ever  the  object  is  to  rescind  the  contract 
and  avoid    payment  of  the    consideratiolk 


754 


Sai^es 


§§  327-332  il) 


money,  or  to  recover  back  the  price  al- 
ready paid.  Cozzins  v.  Whitaker,  3  Stew. 
&  P.  322. 

Judgment  against  Vendee. — In  an  ac- 
tion on  a  covenant  od  warranty  of  title 
to  personal  property  by  the  vendee 
against  the  vendor  the  plaintiff  must  al- 
lege and  prove  a  judgment  against  him 
in  an  action  by  one  having  a  paramount 
title,  and  satisfaction  of  the  judgment. 
Salle  V.  Light's  Ex'rs,  4  Ala.  700. 

Extinguishment  of  Hostile  Claims. — A 
buyer  of  property  under  a  warranty  of 
the  seller's  title  is  not  bound  to  buy  up 
or  extinguish  hostile  claims  in  deroga- 
tion of  his  title;  and  his  failure  to  do  so,- 
whereby  the  property  is  lost,  does  not 
effect  his  right  to  recover  for  the  breach 
of  warranty.  Hafer  v.  Cole,  176  Ala.  242, 
57  So.  757. 

§  8S$.  Defenses. 

See  ante.  **' Effect  of  Fraud."  §  30  (8); 
"Right  of  Action,"  §  325;  post,  "Allega- 
tions of  Breach  as  Ground  of  Defense, 
Recoupment,  Set-Off,  or  Counterclaim," 
§  332;  "Matter  in  Defense  of  Liability  for 
Breach,"  §  333;  "Issues  Raised  by  and 
Evidence  Admissible  under  Pleading,"  | 
334  (1). 

The  fact  that  a  vendor  expressed  his 
honest  opinion  in  warranting  the  sound- 
ness of  the  mules  he  was  selling  does  not 
prevent  him  from  being  responsible  in 
damages  for  a  breach  of  such  warranty. 
Riddle  v,  Webb,  110  Ala.  599,  18  So.  323. 

In  an  action  to  recover  damages  for 
breach  of  warranty  in  a  sale,  the  doctrine 
of  contributory  negligence  has  no  appli- 
cation. Riddle  v.  Webb,  110  Ala.  599,  1\§ 
So.  323. 

A  buyer  of  personal  property  has  the 
right  to  yield  its  possession  to  the  true 
and  hostile  owner  upon  his  demand. 
Hafer  v.  Cole.  176  Ala.  242,  57  So.  757; 
Copeland  v.  McAdory,  100  Ala.  553,  13  So. 
545. 

S  Ma.  Parties. 

Under  §  2129  of  the  Code,  an  action 
for  the  breach  of  the  warranty  of  a  slave 
need  not  be  brought  in  the  name  of  the 
party  really  interested.  Newsom  v. 
Huey,  36  Ala.  37. 

S  830.  Pleading. 

See  post,  "Allegations  of  Breach  as 
Cause    of   Action,"   331;    "Allegations   of 


Breach  as  Ground  of  Defense,  Recoup- 
ment, Set-Off.  or  Counterclaim,'*  §  31; 
"Matter  in  Defense  of  Liability  iyr 
Breach,"  §  333;  "Issues,  Proof  and  Vari- 
ance," §  334. 

§  881. Allegation  of  Breach  as  Caise 

of  Action. 

In  assumpsit  for  breach  of  warrant)  'i 
is  not  necessary  to  allege  a  scienir 
Wren  v.  Wardlaw,  Minor  363. 

Unsoundness  of  a  slave  is  a  fact  wb::h 
may  be  averred  without  a  statement  15 
to  wherein  it  consists.  Stone  r.  WatS'^ 
37  Ala.  279. 

Under    the    statute,   in   an    action  fx 
breach     of    warranty    of     soundness   " 
slaves,  a  count  upon  a    subsequent  cor* 
tract,   by   which   it   was   agreed  that  t"; 
vendor    should    take    back    one    of  t'-e 
slaves,  who  was    unsonnd,  and  pay  *^ 
purchaser    a    specified     sum   of     monj 
which   stun   the  count  seeks   to  recorr'. 
does  not  require    the    assignment   o:  s 
special  breach;  nor  is  an  allegation  c*  t 
special  breach  required  in  a  count  s;.ti 
an  alleged  rescission  of  the  original  c:9^ 
tract,   by   subsequent   agreement  on  ic^ 
count  of  the  unsoundness  of  one  cf  t*i 
slaves.    Stone  v,  Watson,  37  Ala.  279. 

§    880.    AUegations    of    Breach   J 

Grotmd  of  Defense,  Recoapaieat,  Sw 
Off,  or  CountercUuiii. 

§  888  (1)  In  GeneraL 

Return  or  Offer  to  Return  Propcfty^ 

A  plea  of  breach  of  warranty  of  qoalit)  i 
an  action  for  the  price  of  goods  s-^'* 
must  aver  a  return  or  offer  to  return  r^ 
property  within  a  reasonable  time  a't 
discovery  of  the  breach,  unless  it 
worthless  for  any  purpose.  Ear.^r 
Granite  Roofing  Co.  v.  Chapman  &  ^^J 
37  So.  199,  140  Ala.  440.  < 

Conclusions. — A  plea  in  an  acticr  j 
the  common  counts  for  goods  sold  ^ 
delivered,  which  alleges  a  sale  of  g  ■'[ 
under  a  guaranty  of  quality  eqa^i 
goods  preyiously  sold,  and  which  i^ 
that  the  representations  of  the  sell^  * 
the  goods  sold  were  of  a  certain  q:u  1 
were  false,  and  sets  forth  the  sel  ei 
knowledge  of  the  purpose  for  whk:  * 
goods  were  bought,  and  that  ther  *' 
unfit  for  such  purpose,  merely  ilt;£ 
conclusions  of  the  pleader  or  sets  up  rj 
ters   not   constituting   an   answer  tc 
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lion  declared  on,  and  is  demurrable, 
itional  Chemical  Co.  v.  National,  etc., 
lemical  Co.,  3  Ala.  App.  469,  57  So.  114; 
:Anister-iComan  Co.  v.  Matthews,  150 
a.  167,  43  So.  747. 

^raud. — ^A  plea  in  an  action  for  the 
ce  of  a  horse  held  to  set  up  a  contract 
warranty  and  its  breach  and  the  set- 
's deceit  in  the  sale.  Millsap  v,  Wolfe, 
Ua.  App.  599,  56  So.  22. 
>et-o£F  or  Recoupment. — A  plea  of 
ach  of  warranty  of  quality  in  an  action 
the  price  of  goods  sold  should  be  one 
set-off  or  recoupment,  and  not  in  bar. 
stern  Granite  Roofing  Co.  t/.  Chap- 
n  &  Co.,  37  So.  199,  140  Ala.  440. 
n  an  action  for  the  price  of  fish  sold 
delivered,  a  plea  averring  that  plain* 
:  were  packers  and  dfealers  in  fish;  that 
mdants  were  wholesale  -  grocers,  buy- 
for  resale  to  retail  dealers;  that  plain- 
impliedly  warranted  that  the  fish 
Id  be  so  salted  as  to  keep  from  (12  to 
nonths;  that  the  lot  of  fish  shipped 
efendants  was  not  so  salted,  but  with- 
bout  3  months  they  became  spoiled; 
they  were  unsound  when  packed, 
that  the  salt  was  of  an  inferior 
:ty,  and  claiming  damages  in  recoup- 
:  for  breach  of  the  implied  warranty 
s  not  frivolous.  Troy  Grocery  Co. 
>tter  &  Wrightington,  36  So.  12,  139 
359. 

i<lentxal  Facts. — It  is  not  necessary 
l^leas  of  breach  of  warranty  as  to 
yr  of  the  goods  sold,  in  an  action  for 
•  vice,  should  allege  evidential  facts. 
en   &  Lanier  v.  Cash,  39  So.  124,  143 

<2)    Allegations  as  to  Warranty. 

SLtite,  "In  General,"  §  332  (l). 

,.s     in  an     action     for  the    price    of 

^1  leering  warranty  as  to  the  quality 

^^oods  and  breach  thereof,  need  not 

o  w  the  warranty  was  made,  whether 

^ing  or  in  parol.    Warren  &  Lanier 

H«    39   So.  124,  143  Ala.  158;  Parker 

r^rrin,  103  Ala.  132,  15  So.  518. 

^^  6i  warranty  in  the  sale  of  a  chat- 

^    not  allege  that  the  warranty  was 

i  cig.    Parker  v,  McFerrin,  103  Ala. 

So.   518. 
^       action  for  the  price  of  fish  sold, 
llegring  that  fish  properly  packed 
from  12  to  18  months,  that  de- 
bought    the    fish    for    resale    as 


plaintiffs  knew,  and  that  the  fish  were  so 
carelessly  packed  that  they  became 
spoiled  within  three  months,  and  were  of 
no  value,  was  insufficient  to  support  a 
conclusion  of  an  implied  warranty,  aS 
plaintiff,  in  spite  of  anything  appearing 
in  the  plea,  may  not  have  undertaken,  oi" 
have  been  relied  on,  to  sell  or  pack  the 
fish  otherwise  than  in  the  condition  in 
which  they  were,  and  defendants,  on  their 
own  judgment,  may  have  bought  them  in 
that  condition  after  opportunity  for  in- 
spection. Troy  Grocery  Co.  v.  Potter  & 
Wrightington,  36  So.  12,  139  Ala.  359. 

§  833    (8)    Allegations  as  to   Breach   of 
Warranty. 

See  ante,  "In  General,"  §  332  (l). 

A  plea  attempting  to  set  up,  as  a  set- 
off to  plaintiffs  claim,  damages  because 
of  the  unsoundness  of  a  mule  sold  by 
plaintiff  to  defendant,  and  averring  the 
unsoundness  at  the  time  of  the  trade,  and 
that  such  fact  was  either  known  to  plain- 
tiff, or  could  have  been  known  with  the 
exercise  of  ordinary  care,  was  insufficient 
to  allege  a  warranty,  and  its  breach. 
Thomas  v.  Irvine,  171  Ala.  332,  55  So.  109. 

In  an  action  for  the  price  of  a  machine, 
sold  under  a  contract  containing  certain 
warranties  and  providing  that  a  retention 
of  the  machine  after  30  days  from  the 
date  of  arrival  should  constitute  a  trial 
and  acceptance  thereof  and  be  conclu- 
sive proof  of  the  truth  of  all  representa- 
tions made  by  the  seller,  an  answer 
merely  alleging  the  warranties  and  the 
rejection  of  the  machine  by  the  buyer 
stated  no  defense  to  a  complaint  >vhich; 
alleged  that  the  machine  was  retained 
more  than  30  days.  Berlin  Mach.  Works 
V.  Marbury  Lumber  Co.,  40  So.  951,  146 
Ala.  542.  ^ 

Where  the  plea  in  an  action  for  the 
price  of  a  horse  does  not  allege  that  it 
was  sold  for  any  particular  purpose,  the 
words  "the  purpose  for  which  it  was 
bought"  in  the  allegation  that  it  was  ut- 
terly worthless  for  the  purpose  for  which 
it  was  bought  are  properly  struck  out 
Bessemer  Ice  Delivery  'Co.  v,  Brannon, 
35    So.    56,    138   Ala.    157. 

§  388  (4)  Allegations  as  to  Damages. 

A  plea  to  an  action  for  the  price  of  a 
horse,  setting  up  a  warranty  in  the  sale 
and  a  breach,  without  averring  any  dam- 
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age»,  is  bad.  Bessemer  Ice  Delivery  Co. 
V,  Brannon,  35  So.  56,  138  Ala.  157. 

In  an  action  under  the  Code  to  recover 
damages   for  the  breach   of   warranty   of 

I 

soundness  of  a  slave  it  is  not  necessary 
to  allege  in  the  complaint,  as  special  dam- 
ages, expenditures  made  by  the  plaintiff 
for  reasonable  and  proper  medical  care 
and  attendance.  Roberts  v.  Fleming,  3X 
Ala.  683. 

A  plea  alleging  that  the  note  sued  on 
was  for  part  of  the  price  of  an  automobile 
sold  to  defendant  by  plaintiff  for  $1,400, 
of  which  $700  had  been  paid,  and  that  the 
warranty  had  been  breached,  and  defend- 
ant thereby  damaged  in  the  sum  $1,400, 
which  he  oflFered  to  set  off  or  recoup 
against  plaintiff,  and  asking  for  judgment 
for  the  excess,  was  not  demurrable  for 
failure  to  show  damage  from  the  bre?ch 
of  waranty  alleged.  Roden  Grocery  Co. 
V.  Gipson,  9  Ala.   164,  62  So.  338. 

§  338. Matter  in  Defense  of  Liability 

for  Breach. 

See  ante,  ''Defenses,"  §  249. 

A  plea  in  an  action  for  breach  of  war- 
ranty of  a  horse,  alleging  that  it  was 
agreed  that  if  the  horse  prove  unsound 
defendant  was  not  to  pay  money  as  dam- 
ages, but  was  to  take  back  the  horse  and 
give  plaintiff  another  and  that  he  had  off- 
ered to  do  so,  sufficiently  showed  a  dis- 
charge of  the  contract  of  warranty  and 
was  not  demurrable  for  not  alleging  that 
defendant  continued  ready  and  willing  to 
deliver  another  horse.  Carmack  v.  Mc- 
Kinney,  7  Ala.  App.  408,  62  So.  289. 

In  assumpsit  upon  a  note  given  for  the 
price  of  goods,  where  a  breach  of  war- 
ranty is  given  in  defense;  in  a  subse- 
quent action  on  the  case,  brought  to  re- 
-cover for  such  breach  of  warranty,  a 
special  plea  that  the  same  matters  had 
been  inquired  into,  in  the  defense  to  the 
note,  and  judgment  rendered  which  re- 
mained unreversed,  is  £^od.  Robinson  v. 
Windham,  9  Port  397. 

§  334.  -^-^  Issues,  Proof,  and  Variance. 

§  884  (1)  Issues  Raised  by  and  Evidence 
Admissible  under  Pleading. 

In  assumpsit  upon  a  note  given  for  the 
price  of  goods,  a  breach  of  warranty  may 
be  given  in  defense  under  the  general  is- 
sue.    Peden  v.  \roorc,  1  Stew.  &  P.  71. 

In    assump'sit    for   breach    of   warranty 


for  the  soundness  of  a.  horse,  a  writtci 
contract  of  sale,  containing  the  wamatr 
of  soundness,  is  the  best  evidence  of  sack 
warranty,  and  is  admissible  though  the 
consideration  averred  in  the  deckntiM 
is  a  certain  sum  of  money,  while  that  a- 
pressed  in  the  written  contract  is  defend- 
ant's acceptance  for  that  sum.  Brovn  c 
Jones,  24  Ala.  463. 

There  being  no  plea,  in  an  action  for 
the  'price  of  a  horse,  setting  up  asT  war- 
ranty of  soundness,'  testimony  as  ts 
whether  it  had  ever  suffered  from  iistnh 
is  irrelevant.  Bessemer  Ice  Delivery  Ca 
z\  Brannon,  35  So.  56,  136  Ala.  1S7. 

A  warranty  by  a  seller  is  a  coairatt 
and  an  action  for  breach  thereof  raises 
only  the  questions  of  the  existence  of  i 
warranty,  breach  thereof,  and  the  das- 
ages  sustained,  and  not  fraud.  Millsap  ? 
Wolfe,  1  Ala.  App.  599,  56  So.  a:  Sccft 
V.  Holland,  132  Ala.  389,  31  So.  5U. 

§  334   (8)   Variance  between  ADegatias 
and  Proof. 

A  written  contract  of  sale  contaiosic  a 
warranty  of  soundiress  is  the  highest  iU 
best  evidence  of  that  warranty,  asi  i* 
such,  admissible  to  prove  it,  in  zssusnx^ 
for  its  breach,  although  the  considcratJi 
averred  in  the  declaration  is  a  certaia  >^ 
of  money,  while  that  expressed  in  :^fi 
written  contract  is  d)efendant*s  2,c:tp> 
ance  for  that  sum.  Brown  r.  Jooes^  -^ 
Ala.  463.  ' 

Plaintiff  sued  for  breach  of  warrantr  d 
soundness  on  the  sale  of  a  mule,  aH^fia^ 
that  it  was  badly  diseased.  The  prsd 
was  that  it  was  warranted  that  a  w.«d 
on  the  mule's  foot  would  not  caosf  '^-  ^ 
lose  a  day's  work  for  30  days,  the  y^ 
to  be  refunded  if  it  did;  that  the  wcrr^ 
disabled  the  male  within  such  vrPt  id 
that  it  was  returned,  and  the  price  4i 
manded,  and  refused.  There  was  no  ^^'t" 
of  damage  by  the  mule's  inability  to  wH 
during  the  50  days.  Held,  that  !:hH 
tiflF  could  not  recover,  there  bei?f  ^ 
proof  of  the  cause  of  action  pWadH  vi 
no  pleading  of  rescission  or  on  t'lit  xv^ 
mcnt  to  return  the  price.  Abraham  i 
Browder,  21  So.  818,  114  AU.  iw:       1 

§  336.  Evidence. 

See  post,  "Presumptions  and  Ku'« 
of  Proof,"  §  336:  "AdmissabilitTr  {  '^ 
^'Weight  and  Sufficieocyr   §   33&. 
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I  ne.  *—  PrcMunptioM  and  Burden  of 

Proof. 

Where  a  buyer  of  personal  property 
las  yielded  it  on  demand  to  a  person  as- 
ertingr  a  superior  title,  without  awaiting 
n  action  at  law  and  a  hostile  judgment, 
c  assumes,  as  against  the  seller,  the  bur- 
en  of  proving  that  he  yielded  to  a  para- 
lount  title.  Hafer  v.  Cole,  176  Ala.  242, 
7  So.  757. 

In  an  action  for  goods  sold,  where  de- 
ndants  claimed  breach  of  warranty,  a 
large  that  if  the  goods  were  sold  with 
warranty  which  required  that  they  be 
mg  in  a  cool,  dry  place,  the  burden  is 
t  purchasers  to  show  compliance  with 
e  condition,  was  properly  given.  Land- 
an  V.  Bloomer,  23  So.  75,  117  Ala.  312. 

337.  Admissibility. 

tt7  (1)  In  GenenO. 

See  po8t»  "Conduct  in  General,"  i  341. 
[n  actions  ex  contractu,  brought  for  an 
eged  breach  of  contract  of  warranty, 
il  proof  of  a  warranty  is  not  admiMible; 
;,  where  the  action  is  tx  delicto,  based 

the  tort  or  deception  practiced  by  the 
se  warranty;  the  rule  is  otherwise, 
I  parol  evidence  is  admissible  to  show 
t  the  contract  was  induced  by  an  oral 
Tanty,  which  was  known  by  the  party 
Icing  it  to  be  false,  and  which  was  made 

the  purpose  of  deceiving  the  other 
\y.    Tabor  r.  Peters,  74  Ala.  90. 

17  (2)  Existence  and  Nature  of  War- 
ranty. 

''here  the  agent's  authority  to  warrant 
ife  as  burglar  proof,  and  the  making 
luch  warranty,  are  controverted  in  a 
against  the  principal,  the  latter  may 
v  by  the  agent  that  he  had  no  express 
orityto  make  the  warranty;  and  where 
igent,  pending  the  negotations  for  the 

exhibited  to  the  purchaser  a  de- 
tive  pamphlet,  with  which  the  agent 
furnished,  showing  what  classes   of 

were  and  what  were  not  represented 
urgrlar  proof,  the  phamplet  is  com- 
it  evidence  in  behalf  of  the  principal 
le  issue  of  whether  there  was  a  war- 

or  not.     Herring  v,  Skaggs,  62  Ala. 

an  action  for  goods  sold,  where  de- 
nts claimed  a  breach  of  warranty, 
platntiflPs'  evidence  tended  to  show 
neral    usage   among   dealers   in  'like 


products  to  warrant  their  goods  for  30 
days,  it  is  competent  for  defendants  to 
show  a  like  usage  to  warrant  for  12 
months.  Landman  v.  Bloomer,  23  So.  76, 
117  Ala.  312. 

In  an  action  for  goods  sold,  where  de- 
fendants claimed  a  breach  of  warranty, 
and  plaintiffs'  witness  testified,  without 
objection,  that  plaintiffs  warranted  their 
goods  for  30  days  after  date  of  invoice, 
a  general  objection  to  the  admission  of 
a  copy  of  plaintiffs'  printed  rules,  which 
witness  had  said  was  u snail y  attached  to 
invoices  sent  to  purchasers,  and  one  of 
which  provided,  "We  guaranty  our  goods 
thirty  days  after  date  of  invoice,"  was 
properly  overruled.  Landman  v.  Bloom- 
er, 23  So.  75.  117  Ala.  312. 

Where  defendant  introduced  evidence 
of  an  express  warranty  that  material  sold 
to  him  by  plaintiff  was  first-class  asphalt 
roofing,  it  was  error  to  permit  plaintiff  to 
prove  a  warranty  which  it  was  accus- 
tomed to  give  in  its  sales  of  roofing,  to 
the  effect  that  the  roofing  would  remain 
in  perfect  condition  if  laid  properly  for  a 
period  of  three  years,  and  that  in  case  it 
should  not  fuliill  the  warranty  plaintiff 
would  furnish  material  to  repair  the 
same.  Florence  Wagon  Works  v.  Trini- 
dad Asphalt  Mfg.  Co.,  40  So.  40,  145  Ala. 
677,  cited  in  note  in  19  L.  R.  A.,  N.  S., 
1186. 

§  8S7  (S)  Breach  of  Warranty  in  General. 

Prior  Phjrsical  Condition  of  Slave.— In 

an  action  for  a  breach  of  warranty  on  the 
sale  of  a  slave,  whereby  the  seller  bound 
himself  that  if  the  slave's  legs  should  in- 
jure him  from  being  a  serviceable  boy  at 
the  age  of  15,  to  make  good  the  injury, 
evidence  as  to  the  boy's  situation,  both 
before  and  after  he  arrived  at  that  age, 
but  not  so  remote  as  to  furnish  no  rea- 
sonable presumption  as  to  his  condition 
at  that  time,  was  admissible.  Gingles  v, 
Caldwell,  21  Ala.  444. 

Duration  of  Lameness  of  Horse.— ^The 
opinion  of  an  expert,  who  examined  a 
lame  horse  three  weeks  after  his  purchase, 
as  to  the  length  of  time  the  lameness  had 
existed,  is  incompetent  to  show  breach  of 
warranty;  there  being  no  proof  of  the 
character  and  probable  cause  of  such  un- 
soundness.    Sledge  V,  Scott,  66  Ala.  202. 

Subsequent  Lameness  of  Horse. — The 
mere  fact  that  a  horse  is  lame  three  weeks 
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after  its  sale,  without  proof  of  the  char- 
acter or  causes  of  such  lameness,  is  not 
competent  evidence  to  show  that  it  ex- 
isted at  the  time  of  the  sale  Sledge  v, 
Scott,  56  Ala.  202. 

Soundness  of  Slave—Other  Cases  of 
Pneumonia. — In  assumpsit  for  a  breach 
of  warranty  of  the  soundness  of  a  slave, 
plaintiff  offered  in  evidence  the  deposi- 
tion of  the  physician  who  attended  the 
slave  in  her  last  sickness,  whose  testi- 
mony tended  to  prove  that  she  had  died 
of  chronic  pneumonia,  having  never  re- 
covered from  an  attack  of  acute  pneu- 
monia which  she  had  before  the  sale.  In 
answer  to  the  interrogatory,  "State  any- 
thing else  you  may  know  which  will  ben- 
efit the  plaintiff,"  the  witness  answered, 
*'As  further  testimony  in  favor  of  the 
plaintiff,  I  offer  the  two  following  cases 
as  having  a  bearing  on .  the  case  at  bar," 
and  proceeded  to  detail  the  history  ol 
two  cases,  which  he  had  treated,  of  acute 
pneumonia  becoming  chronic.  Held,  that 
the  answer  was  not  admissible  evidence. 
Bush  V.  Jackson,  24  Ala.  273. 

Name  of  Horse.  —  In  an  action  for 
breach  of .  warranty  that  a  horse  was 
gentle,  it  was  competent  to  ask  a  witness 
the  name  of  the  horse,  as  tending  to  iden- 
tify him;  but  an  answer  that  he  had 
heard  him  called  "the  big-legged  runa- 
way horse"  was  irresponsive,  and  calcu- 
lated to  prejudice  defendant.  Jones  v. 
Ross,  98  Ala.  448,  13  So.  3il9. 

§  887  (4)  As  to  Damages. 

Where  cotton,  bought  by  sample  in 
Montgomery,  Alabama,  in  January,  was 
shipped  to  New  Orleans,  and  there  re- 
sold at  auction  in  May,  after  notice  to 
the  vendor,  the  price  brought  at  the  re- 
sale may  be  looked  to  by  the  jury  in  de- 
termining the  actual  value  in  Montgom- 
ery at  the  time  of  the  sale,  when  the 
other  evidence  in  the  cause  shows  the 
value  of  the  sample  colton  in  Montgom- 
ery at  the  time  of  sale,  in  New  Orleans 
at  the  time  of  resale,  and  that  the  rela- 
tive value  of  the  sampled  and  damaged 
cotton  was  the  same  in  both  places.  Fos- 
ter t/.  Rodgers,  27  Ala.  602. 

The  value  of  a  slave  a  few  months .  after 
A  sale  of  him  may  be  shown  on  the  issue 
as  to  his  value  at  the  time  of  the  sale  in 
an  action  for  breach  of  warranty  of  the 
slave.     Stone  v.  Watson,  37  Ala.  279. 


In  an  action  for  a  breach  of  warranty 
of  soundness  of  a  slave,  described  in  the 
bill  of  sale  as  a  seamstress  woman,  it 
may  be  shown  what  her  value  would  be 
if  she  were  sound  and  a  good  No  1  seam* 
stress.     Stone  v.  Watson,  37  Ala.  279. 

The  value  of  a  slave  can  not  be  shown 
by  proving  it  according  to  the  qualities 
he  is  reputed  to  possess.  Stone  v.  Wat- 
son, 37  Ala.  279. 

§  838.  Weight  and  Sufficiency. 

§  888  (1)  In  General 

In  actions  for  false  warranties,  it  is 
not  essential  that  the  evidence  should  be 
positive,  any  more  than  in  other  cases  of 
actions.    Kornegay  v.  White,  10  Ala.  255. 

A  vendee  is  entitled  to  recover  dam- 
ages of  his  vendor  for  a  breach  of  an  ex- 
press warranty  of  title  to  a  slave,  upon 
proving  the  recovery  of  a  judgment 
against  his  vendee  by  one  having  an  ad- 
verse title,  and  of  another  judgment  by 
his  vendee  against  himself,  and  that  the 
defendant  was  notified  of  the  pendancy 
of  both  suits.  Harris  v.  Rowland's 
Adm'rs,  23  Ala.  644. 

§  338  (8)  Breach  of  Warranty. 

Proof  of  unsoundness  at  the  time  of 
the  sale  and  warranty  is  proof  of  a  breach 
thereof,  without  showing  that  the  dis- 
ease under  which  the  slave  aiterwards 
labored  was  the  same  as  that  existing  at 
the  time  of  the  warranty.  Buford  v. 
Gould,  35  Ala.  265. 

§  889.  Damages. 

§  888  (1)  In  General. 

A  buyer  may  repudiate  the  contract  of 
sale  on  discovering  the  seller's  breach 
of  warranty,  and  recover  the  price  paid 
for  the  goods  with  interest  Millsap  u 
Wolfe,  1  Ala.  App.  599,  56  So.  22. 

In  an  action  for  a  false  warranty,  the 
measure  of  damages  is  the  injury  sus- 
tained by  plaintiff,  in  consequence  of  the 
false  warranty.  Hogan  p.  Thorinston, 
8  Port.  428;  Cozzins  v,  Whitaker.  3  Stew. 
8c   P.   322,  329. 

In  an  action  for  breach  of  warranty  of 
soundness,  in  the  sale  of  a  slave,  plain- 
tiff can  not  recover  for  unsoundness  oc- 
curring subsequent  to  the  sale,  and  which 
was  not  connected  with,  and  did  not  re- 
sult from  a  disease  with  which  the  slave 
was  afflicted    at    the    time    of    the     sale. 
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Marshall  v.  Wood,  16  Ala.  806;  Marshall 
IF.  Gantt,  15  Ala.  682,  686. 

I  839    (2)    Differences    between    Actual 
Value  and  Value  as  Warranted. 

Sec  post,  "Retention  of  Article  after 
Wscovery  of  Defects,"  §  339  (10). 

The  measure  of  damages  for  a  breach 
)/  warranty  in  the  sale  of  a  chattel  is 
he  difference  between  the  actual  value 
)f  the  chattel  and  the  value,  if  the  war- 
anty  had  not  been  broken.  Kornegay  v, 
Vhite,  10  Ala.  255;  Marshall  v.  Wood, 
6  Ala.  806;  Worthy  v.  Patterson,  20  Ala. 
72;  Stoudenmeier  v.  Williamson,  29  Ala. 
58;  Foster  v.  Rodger s,  27  Ala.  602. 

The  measure  of  damages  for  the  false 
arranty  of  the  soundness  of  a  slave, 
hen  the  purchaser  has  not  offered  to  re- 
irn  him,  is  the  difference  between  his 
:tual  value  and  the  amount  he  would 
ive  been  worth  if  sound.  Worthy,  etc., 
3.  V.  Patterson,  20  Ala.  172;  Hogan  v. 
horington,  8  Port.  428;  Kornegay  v, 
'bite,  10  Ala.  255;  Marshall  v.  Gantt, 
Ala.    682,  685. 

In  an  action  for  a  breach  of  warranty 
the  sale  of  a  slave,  whereby  the  seller 
und  himself  that  if  the  condition  of 
t  slaves  legs  should  prevent  him  from 
ing  a  serviceable  boy  at  the  age  of  15, 
make  good  the  injury,  the  measure  of 
nages  was  the  difference  between  the 
/'s  actual  value  at  the  age  of  15,  a;id 
at  would  have  been  his  value  if  the 
iry  to  his  legs  had  not  lessened  his 
acity  for  performing  the  services  usu- 
'  rendered  by  slaves  of  that  age.  Gin- 
i   V.    Caldwell,  21  Ala.  444. 

19  <8>  Time  and  Place  by  Which  De- 
terminable. 

he  measure  of  damages  for  breach  of 
ranty  is  the  difference  between  the 
id  and  unsound  value  of  the  article 
:he    day  of  sale.     Buford  v.  Gould,  35 

^  (4>  Injuries  to  Business  or  Occupa- 
tion   and  Loss  of  Profits  in  GeneraL 

purchaser  of  a  brick-drying  machine, 
on  a  note  for  the  price,  can  not  re- 
for  prospective  profits  which  he 
IS  He  might  have  made  if  the  capacity 
le  machine  had  been  as  warranted; 
ch  damages  are  too  remote,  and  not 
n      tfie    reasonable    contemplation    of 


the  parties.  Moulthrop  r.  Hyett,  105 
Ala.  493,  17  So.  32,  cited  in  note  in  52 
L.  R.  A.  227,  237. 

§  339  (6)  Expenses  or  Losses  Incurred  in 
Purchase  and  Use  of  Articles  or  in 
Remed]ring  or  Avoiding  Conseqaen- 
ces  of  Defects. 

Expenses  of  Repairs^— The  measure  of 
damages  for  a  breach  of  warranty  that 
piano  sold  for  resale  to  customers  by 
the  purchaser  contained  no  inherent  de« 
feet,  where  the  iron  parts  are  defective 
and  become  broken,  includes  the  reason- 
ably necessary  expenses  to  repair  them, 
such  as  transportation  to  the  place  of 
repair,  the  cost  and  expense  of  procure 
ing  and  adjusting  new  plates  and  other 
parts.  Snow  v.  Schomacker  Mfg.  Co., 
69  Ala.  111. 

The  measure  of  damages  for  breach  of 
a  warranty  that  materials  are  first-class 
includes  such  expense  as  is  reasonably 
necessary  to  repair  the  materials  or  put 
them  in  the  condition  they  would  have 
been  in  if  there  had  been  no  defects. 
Florence  Wagon  Works  v.  Trinidad  As- 
phalt Mfg.  Co.,  40  So.  49,  145  Ala.  677; 
Hodge  V,  Tufts,  115  Ala.  366,  22  So.  422; 
Snow  V.  Schomacker  Mfg.  Co.,  69  Ala. 
Ill,  112;  Herring  v.  Skaggs,  62  Ala.  180. 

Medical  Expenses.  ^-  Money  necessa* 
rily  paid  to  a  physician  in  attempting  to 
cure  the  disease  of  the  slave  is  to  be  al- 
lowed as  part  of  the  damages  incurred 
from  a  breach  of  warranty  of  the  sound- 
ness and  health  of  the  slave.  Marshall 
V.  Wood,  16  Ala.  806;  Kornegay  v.  White, 
10  Ala.  255. 

Where  one  warrants  a  slave  to  be 
sound,  which  was  not  so,  but  who  after- 
wards recovered  and  become  sound,  the 
measure  of  damages  is  the  sums  paid  for 
medical  attendance,  nursing,  etc.,  which, 
induced  the  recovery.  Hogan  v,  Thor- 
ington,  8  Port.  428. 

Soda   Fountain— Minor  Defects.  —  In 

an  action  for  the  price  off  a  soda  fountain, 
where  the  contract  was  not  rescinded, 
the  court  properly  charged,  in  substance, 
that  if  the  fountain  was  costly,  and  was 
only  defective  in  minor  respects,  and 
there  was  a  breach  of  warranty,  the  sum 
sued  for,  less  the  sum  that  it  would  have 
cost  to  place  the  fountain  in  the  condi- 
tion in    which  it  was    warranted  to    be. 
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would  be  the  amount  of  plaintififs  recov- 
ery. Hodge  V.  Tufts,  22  So.  422,  116  Ala. 
366. 

"Burglar  Proof'  Safe^Loss  of  Valu- 
ables.— In  the  absence  of  fraud  or  bad 
faith,  the  proper  measure  of  damages  in 
a  suit  by  the  purchaser  of  a  safe  against 
the  maker,  who  warranted  it  "burglar 
proof,"  is  the  difference  between  the  value 
of  the  safe  as  it  was,  and  what  it  would 
have  been  worth  if  it  had  been  as  repre- 
sented, and  not  the  damages  sustained 
in  the  loss  of  valuables  taken  out  of  the 
safe  by  the  4>urglars  who  effected  an  en- 
trance into  it.  Herring  v.  Skaggs,  62 
Ala.  180. 

Carriage  to  and  from  Subpurchaser— 
Rent  of  Otiier  Pianos. — ^The  measure  of 
damages  for  a  breach  of  warranty  that 
pianos  sold  for  resale  to  customers  by 
the  purchaser  contained  no  inherent  de- 
fects, where  the  iron  parts  are  defective 
and  become  broken,  does  not  include 
items  of  accidental  or  extraordinary  ex* 
pense,  such  as  cartage  to  and  from  a  sub- 
purchaser, and  the  rent  for  the  tempo- 
rary use  of  other  pianos,  they  being  too 
remote.  Snow  v.  Schomacker  Mig.  Co., 
69  Ala.  Ill;  Boiling  v.  Tate,  65  Ala.  417. 

Unpaid  Expensea. — Expenses  incurred 
on  account  of  a  breach  of  warranty  are 
recoverable,  though  they  have  not  been 
paid.  Kelly  v.  Cunningham,  36  Ala.  78; 
Garrett  v.  Logan,  19  Ala.  344;  Miller  v» 
Garrett,  35  Ala.  96. 

§  339  (6)  Personal  Injuries. 

Damages  for  personal  injuries  received 
by  the  buyer  of  a  horse  that  ran  away 
are  not  recoverable  in  an  action  for 
breach  of  a  warranty  that  the  horse  was 
gentle,  where  it  is  not  shown  that  the 
seller  knew  or  had  reason  to  believe  that 
the  horse  was  vicious  or  unsafe,  or  that 
the  affirmation  of  the  horse's  gentleness 
was  of  such  reckless  character  as  to  be 
equivalent  to  bad  faith.  Jones  v.  Ross, 
98  Ala.  446,  13  So.  319,  cited  in  note  in 
3  L.  R.  A.,  N.  S.,  1048. 

f  8S9  (7)  Interest 

See  ante,  "In  General,"  §  338   (1). 

Interest  is  to  be  allowed  on  the  amount 
of  the  damages  incurred  from  a  breach 
of  warranty.  Marshall  v.  Wood,  16  Ala, 
806;   Stoudenmeier  v,  Wiliamson,  29  Ala. 


558;  Buford  v,  Gould,  35  Ala.  265;  Fos- 
ter V.  Rodgers,  27  Ala.  602. 

Interest  is  allowable  on  the  price  o'  i 
warranted  article  on  breach  of  soch  war- 
ranty. Rowland's  Adm'rs  v.  Sheltoo.  iS 
Ala.  217. 

In  an  action  for  false  warranty  of  i 
slave,  in  estimating  the  damages  the  jurj 
may  allow  interest  on  the  sum  which  the 
plaintiff  has  been  induced  to  pay  more 
than  he  should  by  the  false  wamiity. 
Kornegay  v.  White,   10  Ala.   255. 

§  339  (8)  Defects  in  Title. 

The  measure  of  damages  for  a  breacli 
of  a  warranty  of  title  to  a  slave,  whidi 
is  afterwards  recovered  from  the  veodK 
in  a  suit  of  which  the  vendor  had  notct 
is  the  value  of  the  slave  at  the  time  cf 
his  purchase,  with  interest  thereoa,  ui 
the  cost  necessarily  incurred  by  hin:  -t 
the  suit  brought  against  him  to  test  i't 
title,  with  interest  thereon  from  the  tnc 
of  its  payment.  Rowland's  Adm'rs  r 
Shelton,  25  Ala.  217,  cited  in  note  ia  ^ 
L.  R.  A.,  N.  S.,  493. 

§  889  (9)  Use  or  I>iq>ositMm  of 
and  Necessity  and  Effect  of 

When  the  purchaser  of  a  slave  warrac- 
ted  sound  subsequently  sells  it  for  ar: 
advanced  price,  the  expenses  and  trcw'  > 
he  has  been  to  does  not  furnish  the  s  f 
measure  of  damages  for  the  breach  ' 
warranty.  The  price  subsequently  r  - 
tained  at  a  fair  sale  is  a  circumstar  f 
which  may  go  to  the  jury  as  one  of  trf 
means  to  ascertain  the  value  of  the  ch-:- 
tel.  Milton  v.  Rowland,  11  Ala.  T32,  cite- 
in  note  in  5  L.  R.  A.,  N.  S.,  1151. 

§  889  (10)  Retention  of  Article  ahcr  Dis- 
covery of  Defects, 

See  ante,  "Expenses  or  Losses  Incur- 
red in  Purchase  and  Use  of  Articles  or 
in  Remedying  or  Avoiding  Conscqseccc* 
of  Defects,"  §  339  (5). 

The  measure  of  damages  for  the  iil-- 
warranty    of    the   soundness    of    a   slar? 
when  the  purchaser  has  not  offered  to  'e- 
turn   him,    is   the   difference   between   )":« 
actual   value    and    the   amount    he   woz.i 
have  been  worth  if  sound.     Worthy,  etc. 
Co.  V.  Patterson,  20  Ala.  172;     Hogar  : 
Thorington,    8    Port     428;     Kornegay    t 
White,    10  Ala.   255;   Marshall     ir.    Gam 
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Ala.  682,  685;     Barnett  v,   Stanton,  2 
i.  181. 

In  an  action  for  breach  of  warranty  of 
uidness  in  the  sale  of  a  slave,  the  true 
asure  of  damages,  where  the  vendee 
lins  the  property,  and  it  is  of  any 
ue,  is  the  difference  between  its  actual 
je  at  the  time  of  *the  sale  and  the  value 
/ould  have  possessed  had  it  conformed 
the  warranty — holding  the  price  paid 
evidence  of  the  latter  -^  to  which  the 
'  may  add  interest  on  such  difference, 

money  necessarily  paid  to  a  physici- 
n  attempting  to  cure  the  disease.  Mar- 

I  V.  Wood,  16  Ala.  Ala.  806. 

B  (11)  Where  Property  Is  Worthless 
or  Has  Been  Lost  or  IXestroyed. 

an  action  for  goods  sold,  where  dec- 
ant claimed  a  breach  of  warranty, 
'e  the  evidence  showed  the  goods  to 
ailueless,  a  charge  that,  if  the  evidence 

to  show  the  difference  between  their 

II  value  and  their  value  had  they  con- 
ed to  the  warranty,  the  jury  must 
for  plaintiffs,  was  erroneous,  as  the 
ure  of  damages  then  would  be  the 
=e  price.  Landman  v.  Bloomer,  23 
5,  117  Ala.  312. 

I  ere  one  purchases  a  slave  with  a 
nty  of  soundness,  which  proves  to 
rerly  valueless,  the  vendee,  in  an  ac- 
>a    the  warranty,  is  entitled   to  re- 

what  would  have  been  the  value  of 
sLve  had  he  been  sound,  without  re- 

to  the  price  stipulated,  the  value 
'ing    to   be  greater  than   the   price. 

V.   Dudley,  10  Ala.  W3. 

^12)  Damages  from  Breach  of  War- 
r&ty  Aggravated  by  Subsequent  Dis- 
sc  or  Injury. 

tsL^rc     was    sold    with    warranty    of 

^ss,   about  two  months  afterwards 

4d    a    gunshot    wound   in    the  arm, 

-tore    the   flesh   and   shattered   the 

3Iortification  ensuing,  the  arm  was 

^ed,    and  in  a  few  days  the  slave 

rFhe    attending   physicians  testified 

^    slave   labored  under   a    chronic 

of  the  lungs,  which  had  existed 

i    to  the  sale,  and,  but  for  this  des- 

the  opinion  of  the  physicians,  the 

^would    not    have    proved    mortal, 

Id    amputation  have  been  neces- 

eld,  that  the  vendor  was  not  lia- 

is   warranty,  although   the   slave 


was  diseased  at  the  time  of  the  sale,  be* 
yond  the  extent  the  disease  depreciated 
his  value  had  he  never  received  the  wound 
of  which  he  died;  and  was  not  liable  for 
injuries  received  by  the  slave  after  the 
sale,  which,  acting  on  the  system  con- 
jointly with  the  disease,  hastened  his 
death.     Marshall  v.  Gantt,  15  Ala.  682. 

§  340.  Trial. 

"See  post,  "Conduct  in  General,"  §  341; 
"Questions  for  Jury,"  §  342;  "Instruc- 
tions,"  §  343. 

§  341. Conduct  in  General 

In  an  action  upon  a  warranty  of  a  slave, 
to  recover  damages  for  his  unsoundness, 
it  is  improper  to  suffer  the  slave  to  be 
produced  by  the  plaintiff,  on  the  trial,  and 
exhibited  to  the  jury,  without  the  con- 
sent of  the  defendant.  Marshall  v.  Gantt, 
15  Ala.  682. 

§  342.  Questions  for  Jury. 

See  post,  "Appeal  and  Error,"  {  344. 

§  348  (1)  Making  and  Requisite  of  Ex- 
press Warranty. 

Whether  an  affirmation  by  the  vendor 
of  personal  property,  made  at  the  time 
of  the  sale,  was  the  mere  expression  of 
opinion  or  the  positive  assertion  of  a 
fact,  intended  and  understood  as  a  war- 
ranty, is  an  inquiry  for  the  jury.  Brad- 
ford V.  Bush,  10  Ala.  386. 

Although  there  is  evidence  tending  to 
show  that  the  defendant  was  aware  that 
a  horse  which  he  sold  to  the  plaintiff  was 
diseased  with  the  sweeny,  and  represented 
that  he  was  foundered,  such  representa- 
tion, does  not  necessarily  amount  to  a 
warranty  that  the  horse  was  not  other- 
wise diseased  than  with  founder;  but  it 
should  be  left  to  the  jury  to  determine 
whether  the  terms  employed  were  meant 
and  received  as  a  warranty  or  as  a  mere 
representation  of  the  seller's  opinion. 
Williams  v.  Cannon,  9  Ala.  348. 

§  343  (3)  Scope  and  Extent  of  Warranty. 

Whether  or  not  written  or  printed 
pamphlets  warranted  guano  to  produce 
beneficial  results  is  a  question  of  law  for 
the  decision  of  the  court,  and  a  charge 
which  submits  that  question  to  the  jury 
is  properly  refused..  Claghorn  v.  Lingo,. 
62  Ala.  2:{0. 
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§  84S  (8)  Breach. 

Whether  there  has  been  a  breach  of  an 
implied  warranty  is  for  the  jury.  Kcnnc- 
brew  V.  Southern  Automatic  Electric 
Mach.  Co.,  105  Ala.  377,  17  So.  545. 

f  848  (4)  Notice  of  Defects  and  Return 
of  Property. 

Where,  in  an  action  for  the  balance  of 
the  price  of  onion  sets,  the  evidence 
showed  that  they  were  in  bad  condition 
when  delivered,  it  was  for  the  jury  to  de- 
termine whether  the  agreed  price  should 
be  abated,  though  the  purchaser  had  not 
returned  them  to  the  seller,  as  he  could 
retain  them  and  bring  his  cross  action 
for  breach  of  implied  warranty  of  mer- 
chantableness,  or  prove  their  real  value 
and  abate  recovery  pro  tanto.  Frith  v, 
Hollan,  32  So.  494,  133  Ala.  583;  Brown  v. 
Freeman,  79  Ala.  406,  411;  Egan  Co.  v. 
Johnson,  82  Ala.  233,  2  So.  30*2;  Young  v, 
Arntze,  86  Ala.  116,  5  So.  253. 

§  348.  —  Instructions. 
§  848  (1)  In  General. 

When  there  is  evidence  before  a  jury 
that  a  slave  was  cured»  being  unsound 
when  the  warranty  was  made,  but  no  in- 
structions are  asked  on  this  point  of  the 
case,  the  charge  will  be  understood  as 
declaring  the  general  law.  Komegay  v. 
White.  10  Ala.  255. 

In  assumpsit  for  breach  of  warranty  of 
the  soundness  of  a  slave  the  couil  charged 
the  jury  ''that,  if  defendant  made  any 
false  and  fraudulent  representations  to 
plaintiff,  they  would  be  considered  by  the 
jury,  with  the  other  evidence  In  the  cause, 
for  the  purpose  of  determining  whether 
there  was  a  warranty,  a  breach  of  the 
warranty,  and  the  amount  of  plaintiff's 
damages  for  breach  of  the  warranty;  but 
for  that  purpose  only,  and  not  as  a  ground 
of  recovery."  Held,  that  the  charge  was 
erroneous,  as  it  asserted  the  proposition 
that  such  declarations,  although  they 
might  have  amounted  to  a  warranty,  would 
not  constitute  a  ground  of  recovery  in 
this  action.  Stevenson  r.  Reaves,  24  Ala. 
435. 

In  an  action  for  breach  of  warranty  in 
the  sale  of  seeds,  defendant  pleaded  "as  a 
defense**  that  at  the  time  the  action  was 
commenced  plaintiff  was  indebted  to  de- 
fendant in  the  sum  named  by  an  account 
then     due    and     payable    to     defendant. 


"which  it  hereby  offers  to  set  off  agairn 
the  demands  of  the  plaintiff,  aoi  t 
claims  judgment  in  the  excess."  Held 
that  while  the  plea  was  in  effect  i  set- 
off and  recoupment,  a  contention  by  :^ 
fendant  that  because  it  was  proved  vtb- 
out  conflict  except  aa  to  the  pnrdaH 
price  of  the  seeds  in  controversy,  wbr 
went  to  make  up  the  sum  claimtd  by  d^ 
fendant,  defendant  was  entitled  to  a  g& 
eral  affirmative  charge  on  the  gronod  '^a'. 
the  plea  purported  to  answer  the  «^^ 
cause  of  action  was  without  meriL  \t^ 
Godden  Seed  Co.  v.  Smith,  185  A'a  !K 
64  So.  100. 

Where  a  buyer  did  not  show  any  da=. 
ages  under  his  plea  of  set-off,  in  aa  «: 
tion  for  the  price,  a  charge  that  the  bz}t 
was  not  entitled  to  any  damages  la 
proper.  National  Chemical  Co.  v.  Xat^-o 
Aniline  &  'Chemical  Co.,  3  Ala.  Ap*)  t-^ 
57  So.  114. 

§  848   (8)   Implied  Warranty. 

In  a  action  for  breach  of  warracty  j 
in  the  sale  of  an  article  for  a  part::.^ 
purpose,  an  instruction  that  if  defer  ji 
was  a  dealer  in  the  article  purchased  rl 
plaintiff  relied  on  his  judgment  and  ^ 
there  was  an  implied  warrant)*,  is  etr.'i 
ous,  in  view  of  the  fact  that  defcii^ 
had  testified  that  he  told  plaintiff  tha^  \ 
had  no  personal  knowledge  of  the  a**"! 
purchased.  Englehardt  t*.  Clanton,  50  ^ 
336,  3  So.  680. 

§  848  (8)  Breach  of  Warranty. 

In  assumpsit  for  breach  of  warrai 
of  the  soundness  of  a  horse.  wb:cr 
came  blind  within  a  month  after 
a  charge  based  upon  the  condition 
eyes  at  the  time  of  sale  is  abstract.  «h 
the  only  evidence  before  the  jury  rfl^ 
to  tiieir  condition  a  month  preTicr>l 
that  time.     Brown  v.  Jones.  24  .\la  j 

Where,   in  an   action   for    the  pric* 
goods  sold,  the  evidence  showed  a  J 
structive  delivery  to  trie  buyer  by  i-.* 
ler  delivering  the  goods  to  a  cart c 
transportation  and  delivery   to  the  *  - 
a  charge  that,  if  the  goods  w-ere  >.■ 
in  quality,  the  seller  ceuld    not  rr."" 
was  misleading  for  failing   tc  allcg 
the  inferiority  must  have    existed 
or    at    the    time    of   shipment.     N; 
Chemical  Co.  r.  Xation%l,    et*.v.  C> 
Co.,  3  Ala.  App.  469.  57  So.   114. 
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Contributory  Negligence. — In  an  action 
t  a  warranty  of  soundness  of  a  mnte, 
e  breach  thereof  consisting  in  a  disease 
the  eye.  it  was  proper  to  refuse  to 
arge  that  plaintiff  was  guilty  of  contri- 
itory  negligence,  which  would  defeat 
I  recovery,  if  he  used  the  mule  so  as  to 
Tease  the  injury  to  the  eye.  Riddle  v, 
ebb,  110   Ala.   599,  18   So.   323 

M3  (4)  Nature,  Extent,  and  Computa- 
tion of  Dmmaget. 

)n  a  breach  of  warranty  as  to  the 
iJity  of  an  article  sold,  the  purchaser  is 
itled  to  recover,  at  least,  the  difference 
ween  its  actual  value  and  what  would 
e  been  its  value  as  warranted;  but 
:e  the  jury  may  also  allow  interest  on 
I  sum,  the  court  may  then  properly 
ise  to  instruct  that  difference  in  value 
±e  measure  of  damage.  Foster  v. 
[gers,  27  Ala.  602. 

1  an  action  for  the  purchase  price  of 

es,  where  the  defense  was  a  breach  of 

ranty,   a  charge  that,  if  there  was  a 

*anty  and  the  act  of  the  agent  in  mak- 

the  warranty  was  ratified  by  plaintiff, 

fUTy  must  believe  that  defendant  had 

plaintiff  the  value  of  the  mules  or 

must  return  a  verdict  for  plaintiff, 

properly   refused    as    misleading,   in 

the    jury  might  have   been   thereby 

0  believe  that  they  should  find  for 
tiff  for  the  full  amount  sued  for. 
isin    V.  Calhoun,  40  So.  356,  146  Ala. 

.   Appeal  and  Error. 

houg^h  there  is  evidence  tending  to 

that   the  defendant  was  aware  that 

se  -which  he  sold  to  the  plaintiff  was 

led      with    the    sweeny,    and    repre- 

1  that  he  was  foundered,  the  repre- 
ion  does  not  necessarily  amount  to 
ranty  that  the  horse  was  not  other- 
iiseased  than  with  founder;  but  it 
\  be  left  to  the  jury  to  determine 
er  the  terms  employed  were  meant 
•ceived  as  a  warranty,  or  as  a  mere 
»nta.tion  of  the  seller's  opinion, 
he    assumption  by  the  judge,  in  his 

tfiat  the  representation  was  a  war- 

i^ill     not     be     legalized     or    ren- 

fia.x'inless   because   the   jury   would 

een    warranted  in  finding  a  verdict 

j>lAintiff  upon  the  ground  of  fraud, 

not  be  known  that  their  verdict 


was  not  induced  by  the  charge  of  the 
court.    Williams  v.  Cannon,  9  Ala.  348. 

IX.  CONDITIONAL  SALES. 

§  S45.  Nature  of  Sales  on  Condition. 

See  ante,  "Entire  or  Severable  Con- 
tracts," §  50;  "Bill  of  Sale  or  Other  In- 
strument of  Conveyance,"  §  174;  post, 
"Filing,  Recording,  and  Registration," 
§  362  (2). 

Where  a  seller  retains  title  to  the  thing 
sold  until  the  price  is  paid,  the  transac- 
tion is  a  conditional  sale.  Bass,  Heard 
&  Howie  V,  International  Harvester  Co. 
of  America,  53  So.  1014,  169  Ala.  154; 
Bingham  v.  Vandegrift,  93  Ala.  283,  9  So. 
280;  Sumner  v.  Woods,  67  Ala.  139;  Fair- 
banks, etc.,  Co.  V,  Eureka  Co.,  67  Ala. 
109,  113;  Tanner,  etc..  Engine  Co.  v.  Hall, 
89  Ala.  628,  7  So.  187. 

Where  a  piano  was  sold  for  part  cash 
and  a  note  given  for  the  balance,  and 
by  the  terms  of  the  note  the  title  to  the 
piano  was  retained  in  the  seller  until  the 
note  was  paid,  the  transaction  constituted 
a  conditional  sale.  McKimmie  v.  £.  E. 
Forbes  Piano  Co.,  46  So.  772,  155  Ala. 
259;  Riley  v.  Dillon,  148  Ala.  283,  41  So. 
768. 

§  846.  What  Law  Governs. 

See  ante,  "What  Law  Governs,"  §  2. 
Property  Removed  to  Foreign  States— 

Where  a  conditional  sale  is  valid  in  the 
state  without  recording  the  contract,  and 
the  goods  are  taken  out  of  the  state  by 
the  vendee,  and  mortgaged  to  a  resident 
of  the  state,  the  fact  that  the  law  of  the 
oAier  state  required  conditional  sales  to 
be  recorded  does  not  effect  the  rights  of 
the  residents  in  the  state,  where  an  action 
to  enforce  such  rights  is  brought  in  such 
state,  and  not  in  the  foreign  state  to 
which  the  goods  were  removed.  Ensley 
Lumber  Co.  r.  Lewis,  25  So.  729,  121  Ala. 
94,  cited  in  note  in  64  L.  R.  A.  834. 

Plaintiff  sold  personal  property,  and 
took  notes  for  the  pri^,  stipulating  that 
the  legal  title  should  remain  in  him  until 
payment.  The  goods  were  moved  out  of 
the  state,  and  the  purchaser  mortgaged 
them  there.  At  the  time  of  the  sale  and 
the  execution  of  the  mortgage,  all  the 
parties  were  residents  of  the  state.  Held, 
that  the  title  remained  in  the  vendor,  and 
that,  as  between  the  residents  of  the  state, 
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it  was  unnecessary  that  the  contract 
should  be  recorded  as  required  by  the 
laws  of  the  state  to  which  the  property 
was  removed,  it  not  being  necessary  in 
the  state  of  the  sale.  Ensley  Lumber 
Co.  V.  Lewis,  25  So.  729,  121  Ala.  94. 

Property  Brought  from  Foreign  State. 
-r-Wherc  personal  property  sold  in  Ten- 
nessee under  a  contract  whereby  the 
seller  reserved  title  until  the  payment  of 
the  price,  was  brought  into  Alabama, 
wherein  such  contracts  are  required  by 
law  to  be  recorded  to  be  of  any  effect, 
that  the  laws  of  Tennessee  do  not  re- 
quire the  recordation  of  such  contracts 
does  not  effect  the  duty  to  record  the 
contract.  Pulaski  Mule  Co.  v,  Haley,  187 
Ala.  533,  65  So.  783;  Brandon  Printing 
Co.  V,   Bostick.   186  Ala.  247,  28  So.  705. 

Where  a  chattel  is  sold  in  Georgia, 
with  reservation  of  title  in  the  vendor 
until  the  purchase  money  is  paid,  and 
then,  without  the  vendor's  knowledge,  is 
removed  to  Alabama,  and  sold  to  a  bona 
fide  purchaser,  although  the  instrument 
of  sale  was  not  recorded,  and  hence  un- 
der the  law  of  Georgia  the  sale  was  void 
as  to  bona  fide  purchasers,  the  law  of 
Alabama  governs  the  subsequent  sale,  and 
the  purchaser  thereat  acquires  no  better 
title  than  his  vendor,  the  original  pur- 
chaser, had.  Weinstein  v.  Freyer,  93  Ala. 
257,  9  So.  285,  cited  in  note  in  64  L.  R.  A. 
836. 

Sale  and  Delivery  in  Foreign  State-p* 
A  claimant  of  attached  personalty,  who 
resided  in  Tennessee,  sold  the  property 
to  defendant  in  attachment  while  in 
claimant's  store  in  that  state;  bat  it  was 
not  then  delivered,  because  it  was  not  in 
stock.  After  defendant's  return  to  Ala- 
bama, several  letters  passed  between  them 
in  reference  to  the  payments,  which  be- 
ing arranged,  defendant  directed  the  ship- 
ment to  him,  and  executed  notes  in  pay- 
ment, reserving  title  in  claimant.  Held 
sufficient  to  show  a  sale  and  delivery  in 
Tennessee,  entitling  claimant  to  three 
months  within  which  to  record  his  con- 
tract of  sale  in  Alabama,  under  Code,  { 
1017,  making  contracts  of  sale  in  which 
seller  reserves  title  void  against  judgment 
creditors  without  notice,  where  the  prop- 
erty is  brought  from  another  state,  unless 
the  contract  is  recorded  within  three 
months  in  the  county  in  which  the  prop- 


erty remains,  and,  he  having  recorded  hi 
contract  within  the  time,  the  proyettr 
was  not  subject  to  attachment  as  the 
property  of  the  buyer.  Brandon  Pristia^ 
Co.  V.  Bostick,  28  So.  705,  126  Ala.  Ik:, 
cited  in  notes  in  64  L.  R.  A.  825.  S3i 

§    S47.     Conditimal    Sales    Diadnni^ 
from   Other  Tranaactum^ 

See  ante,  "Sale  Distinguished  frc 
Other  Transactions,"  §  3;  post,  "In  G^-- 
eral,"  §  348;  "Consignment  for  Sale  ' 
Other  Agency,"  f  350. 

§  848. In  GeneraL 

Conditional  Sale  or  Mortcagc^— .\  #:. 
of  sale,  with  a  defeasance,  that  if  the  pu- 
chase  money  is  paid  at  a  stipulated  C3t 
the  slave  will  be  delivered,  is  oa  its  :a:t 
a  conditional  sale,  and  not  a  moncafc 
Eiland  v.  Radford,  7  Alft.  724. 

As  an  instrument  can  not  operate  is  i 
chattel  mortgage,  and  at  the  same  time  i 
a  conditional  sale;  and  when  it  coctaei 
repugnant  provisions,  rendering  its  ttar- 
ter  doubtful,  it  will  be  construed  2»  ] 
mortgage,  rather  than  as  a  condib>9a 
sale.  Rapier  v.  Gulf  City  Paper  Co.  r 
Ala.  126. 

An  instrument  of  writing,  in  forr  x 
deed  of  bargain  and  sale,  conveyiog  ;ri 
sonal  property  by  absolute  words  of  c^ 
veyance,  but  reserving  to  the  grantor 
right  to  redeem  the  property"  by  a  s 
fied  day,  and  containing  a  stipnlatkr  ^ 
his  part,  in  the  event  of  bis  failcrc  ? 
redeem,  that  he  would  pay  a  certah  *^ 
for  the  use  of  the  property  in  the  ir.cd 
time,  is  a  conditional  sale,  and  c:'  | 
mortgage.  When  it  is  shown,  also.  '*^ 
the  recited  consideration  was  paid,  a:  *2 
request  of  the  grantor,  in  satisfactu- 
a  debt  which  he  owed  to  a  third  pc:>.^ 
who  held  a  mortgage  on  the  proper. .>  * 
secure  it,  and  that  there  was  no  grea:  -i 
proportion  between  the  value  of  the  ;'.- 
erty  and  the  sum  so  paid.  Logvc-^. 
Hussey,  60  Ala.  417;  Haynie  r.  R  •• 
son,  58  Ala.  37. 

When  the  evidences  of  debt  are  r 
ered  up  to  the  debtor,  upon  n  contra  :* 
porting  on  its  face  a  sale  of  pr^^*^ 
property,  and  the  debt  admitted  to  r  ^ 
isfied,  nothing  short  of  the  cleaae«*  i( 
most  convincing  proof,  that  n  reaec^  - 
is  ted   for   its   recovery,   would 
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vert  such  a  contract  into  a  mortgage. 
iCinstry  v.  Conly,  13  Ala.  678. 
sine  of  the  tests  by  which  it  may  be 
rtained  in  a  doubtful  case,  whether  a 
tgage  or  conditional  sale  was  in- 
led,  are — did  the  relation  of  debtor 
creditor  subsist  before  the  alleged 
—did  the  transaction  commence  by  a 
osftion  to  lend  or  borrow  money — 
there  a  great  disparity  between  the 
;  of  the  property  and  the  price 
ed  to  be  given  for  it— did  the  vendor 
ioue  bound  for  the  debt — ^these  facts, 
ny  of  them,  if  found  to  exist,  go  far 
low,  that  a  mortgage  was  intended, 
not  a  conditional  sale.  Eiland  v. 
ord.  7  Ala.  724. 

delivered  a   sewing  machine   to   B., 
executed    four    notes,    to    three    of 
I  was  attached  a  condition  that  the 
ine  ''for  the  use  of  which  to  the  ma- 
thereof  this  note  is  given,  is  and 
remain  the  property  of  A.,  and  in 
it  of  payment  thereof  said  machine 
be  returned  to  said  A."     In  a  con- 
attached  to  the  fourth  note,  it  was 
i  that  on  payment  of  al)  four  notes 
achine  should  become  B.'s  property, 
that  the  transaction  was  a   condi- 
sale;    not  a  chattel  mortgage  or  a 
nt.     Sumner  z/.  Woods,  67  Ala.  139; 
52   Ala.  94. 

e — Intention  of  Parties. — In  ascer- 
:  whether  a  contract  is  a.  condi- 
sale,  or  a  mortgage,  the  form  of 
ntract  will  be  controlled  by  the  in- 
of  the  parties.  Eiland  v.  Radford, 
724. 

rity  Merely. — If  A.  borrows  money 

t.,   and  transfers  to  him,  "as  collat- 

curity"  for  its  repayment,  the  note 

lird  person   for  nearly  double  the 

of  the  sum  borrowed,  with   the 

>n   that,  in  case  of  A.'s  default,  "B. 

>ld  the  note  as  his  own  property," 

ansfer,  notwithstanding  the  condi- 

to   be  deemed  a  security  merely, 

a  conditional  sale.    Williamson  v, 

»er,   16  Ala.  211. 

to  Reintrchasc; — "Received  of  A. 
for*  a  negro  boy  named  Bob,  aged 
:>Tty  years,  which  I  warrant,  etc., 
nder  my  hand  and  seal,  this  19th 
er.  1841.  [Signed]  B.  [Seal.]" 
1 :  "It  is  further  understood,  that 
Lid   B.  shall  well  and  truly  pay  to 


the  said  A.  said  $256.97,  within  four 
months  from  this  date,  said  B.  is  to  have 
the  liberty  of  repurchasing  the  said  boy 
Bob.  It  is  also  understood,  that  if  the 
said  boy  Bob  should  die  within  the  said 
term  of  four  months,  he  dies  the  prop- 
erty of  said  B.,  and  the  said  B.,  in  that 
event,  is  to  be  justly  indebted  to  the  said 
A.  in  the  said  sum  of  $256.97.  [Signed] 
A.  B."  Held,  that  the  legal  effect  of  this 
instrument,  taken  all  together,  was  that 
it  was  a  conditional  sale  of  the  slave,  with 
the  right  to  repurchase;  that  the  right 
to  the  slave  vested  immediately  in  A., 
subject  to  be  divested  by  the  repayment 
of  the  purchase  money  in  four  months; 
that  the  instrument  did  not,  on  its  face, 
import  an  indebtedness  from  B.  to  A., 
but,  if  the  slave  died,  or  if  B.  sold  him  to 
*a  third  person,  A.  could  recover,  in  as- 
sumpsit, the  amount  specified  as  his  pur- 
chase money.  Bogan  v.  Martin,  8  Ala. 
807. 

A  written  contract  for  the  sale  of  sev- 
eral slaves,  at  a  specified  price  for  each, 
which  uses  present  words  of  conveyance, 
and  contains  the  additional  stipulations, 
that  two  of  the  slaves  are  to  remain  in 
the  possession  of  the  vendor  until  the 
first  day  of  January  next  thereafter,  and 
that  he  "may  redeem  any  and  all  of  the 
said  negroes,  at  the*  valuation  hereinbefore 
affixed  to  them,  within  twelve  months,"  is 
not  a  mortgage,  but  a  conditional  sale, 
with  a  reservation  of  the  right  to  re- 
purchase. Murphy  v.  Barefield,  27  Ala. 
634,  635. 

Bailment  with  Privilege  of  Purchasing. 

— When  a  landlord  purchases  a  mule,  and 
delivers  it  to  his  tenant,  to  be  used  ih  the 
cultivation  of  the  crops  on  the  rented 
lands,  promising  to  sell  the  mule  to  the 
tenant  when  the  latter  may  be  able  to 
buy  it,  but  specifying  no  time  or  price,  the 
transaction  is  not  a  conditional  sale,  but 
is  a  mere  bailment,  with  a  privilege  to 
the  tenant  of  purchasing,  which  he  may 
or  may  not  exercise  at  his  option;  and  a 
purchaser  frcrni  the  tenant,  without  notice 
of  the  bailment,  acquires  no  title.  McCall 
V.   Powell,   64  Ala.  254. 

§  S48. Sale  with  Reservation  of  Lien. 

A  contract  reciting  that  the  buyers 
therein  had  received  from  the  agent  of 
the  seller  certain  property  on  payment  of 
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$120  cash,  and  an  agreement  to  pay  the 
balance  in  monthly  installments,  evi- 
denced by  notes,  and  providing  that  on 
failure  to  pay  either  of  the  notes,  or  an 
attempt  to  remove  or  dispose  of  the 
property  without  the  consent  of  the  sell- 
er's agent,  the  agent  might  retake  it 
wherever  found,  in  which  event  all  pay- 
ments made  thereon  should  be  retained 
as  rent  therefor,  and  that  the  title  to  the 
property  was  retained  by  the  agent  for 
the  seller  until  a  full  compliance  with  the 
terms  of  the  agreement,  is  a  conditional 
sale.  Bronson  v.  Russell,  37  So.  672,  142 
Ala.  360. 

§  350.  -—  ConBignment  for  Sale  or  Other 
Agency. 

A  contract  providing  that  T.  agrees  to 
furnish  P.  with  goods  to  be  sold  by  P. 
as  T.'s  agent  at  wholesale  market  value, 
and  for  which  P.  is  to  account  to  T.  as 
his  agent  at  said  market  value  in  what- 
ever amount  he  gets,  amounts  to  a  con- 
ditional sale  to  P.,  the  title  in  the  goods 
remaining  in  T.  until  sold  by  P.  Thorn- 
ton V.  Cook,  97  Ala.  630,  12  So.  403. 

§   S61.   Conditions   Which    May   Be   Im- 
posed. 

A  buyer's  agreement  to  be  liable  for 
the  whole  value  of  a  chattel  before  title 
passes  is  binding.  Vinegar  Bend  Lum- 
ber Co.  V.  Soule  Steam  Feed  Works,  182 
Ala.  146,  62  So.  279. 

§  S62.  Contracts  Creating  Conditions  on 
Transfer  of  Title  in  GeneraL 

Where  it  is  provided  that  "the  condi- 
tion of  this  contract  is  that  the  legal  title 
and  right  of  property  in  and  to  the  above 
described  [personal]  property  is  to  re- 
main and  to  be  vested  in  [the  seller] 
until  said  notes  and  all  interest  thereon 
accrued  are  paid  off,"  and,  on  default,  the 
seller  may  take  possession  of  the  prop- 
erty, and  the  buyer  shall  forfeit  payments 
already  made,  the  contract  is  a  condi- 
tional sale,  and  the  title  does  not  vest  in 
the  purchaser  till  the  conditions  are  per- 
formed. Warren  v.  Liddell,  20  So.  89, 
110  Ala.  232. 

Where  a  note  given  for  a  part  of  the 
purchase  price  of  a  mare  provided  that 
the  title  should  remain  in  the  sellers  un- 
til the  note  was  fully  paid,  it  constituted 
a  contract  of  conditional  sale.     Riley  v. 


Dillon  &  Pennell,  41  So.  768,  148  Ah 
283:  Sumner  v.  Woods,  67  Ala.  l;»  iti. 
Fields  V,  Williams,  91  Ala.  502,  8  So.  SCi 

It  seems  that  there  is  no  dififeresct  n 
point  of  law,  between  a  sale  for  a  pr:e 
paid  or  to  be  paid,  which  is  to  becor.e 
absolute  on  a  particular  event,  and  a  7^- 
chase  accompanied  by  an  agreemeni  t? 
resell  upon  certain  agreed  tennis,  li 
both  cases  the  sale  is  to  be  regarded  is 
conditional,  and,  if  the  condition  irbicb  i 
to  defeat  it  is  promptly  performed,  ic  'h; 
one  case  the  title  will  not  vest  in  th; 
vendee,  and  in  the  other  it  will  b<  > 
vested.    Sewell  v.  Henry,  9  Ala.  24. 

Subsequent  Ambiguous   Indorsement- 

A  contract  absolute  in  its  inception,  ii: 
consummated  by  delivery,  will  no:  '• 
converted  into  a  conditional  sale  by  r 
ambiguous  phrase  indorsed  upon  h  v.- 
erwards,  even  if  such  would  have  V" 
its  effect  if  a  part  of  the  original  coctr.^ 
Caraway  v,  Wallace,  2  Ala.  542. 

A.  sold  B.  certain  slaves  on  crcdii  a=^ 
delivered  them.  Sometime  aftcnrari--i 
agreement  was  entered  into,  and  indo-?c- 
on  the  contract,  by  which  it  was  s:* 
lated  that  payment  should  be  made  wri 
the  next  month  in  notes  of  other  peiv'^ 
at  which  time  a  bill  of  sale  shonld  be  *' 
ecuted  by  the  vendor.  Held,  that  t'a 
was  not  sufficient  to  show  that  the  parx! 
intended  to  rescind  the  former  conris 
of  sale,  and  convert  it  into  a  conditio:-! 
sale.     Caraway  v.  Wallace,  2  Ala.  m: 

§  SSS.  Execution  and  Delivery  of  loitn 


See   post   "Pleading   and    Evidence." 
367  («). 

Where,  by  agreement  between  ^ 
seller  of  a  chattel  and  the  purchaser  r 
a  third  person,  the  note  given  for  *!! 
price,  and  which  also  embodied  the  :cri 
of  the  contract,  was  executed  by  the  t^i 
person,  the  provision  in  the  note  rr^v' 
ing  title  in  the  seller  was  binding  or  ti 
purchaser.  Forbes  v,  Taylor,  35  So  ?J 
139  Ala.  286. 

A  bookkeeper  and  credit  man  for  ^c^ 
ors,  controlling  all  matters  pertainfr^ 
a  conditional  sale,  but  receiving  a  sa'i 
and  having  no  pecuniary  interest  in  t 
transaction,  is  a  mere  agent,  and  ha^ 
such  direct  interest  in  the  contract  a« 
render  him  incompetent  to   attest  its  < 
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ion.    Steele  v.  State,  48  So.  673,  159 

9. 

L  Filing,  Recording  and  Registration. 

ider  the   direct    provisions    of    Loc. 

1898-99,  p.  1120,  the  recording  of  a 
ract  of  conditional  sale  is  not  essen- 
to  its  validity,  where  the  transaction 
's  in  Montgomery  county.  Bronson 
jssell,  37  So.  672,  142  Ala.  360. 
e  statute  requiring  a  conditional 
contract   to   be   recorded   is    not   in 

in   Jefferson    county.      Higdon    v, 
;tt,  50  So.  323,   163   Ala.  285;   Good- 

V.  Sanders,  140  Ala.  247,  37  So.  200. 

le  1896,  §  1017,  providing  for  the 
ration  of  conditional  sale  contracts 
not  affect  their  validity  as  between 
arties.  Lynn  v,  Broyles  Furniture 
'  Ala.  634,  57  So.  122;  Weinstein  v. 
r,  93  Ala.  257,  9  So.  285;  Gimon  v. 
36  Ala.  589;  Winston  v,  Hodges, 
la.   304,  15  So.  S28. 

.  Construction  and  Operation  of 
mditions  as  between  Parties. 

post,  "In  General,"  §  356;  "Condi- 
^rccedent  in  General,"  §  367;  "Pay- 
3f  Price,"  §  358;  "Conditions  Sub- 
t,"  §  3«9. 


In  GeneraL 


or  Destruction  before  Payment.^* 

personal  property  is  sold  and  de- 

to  a  vendee  under  an  agreement 
e  title  is  to  remain  in  the  vendor 
lyment  of  the  purchase  price,  the 

destruction  of  the  property  while 
possession  of  the  vendee,  before 
t,  without  his  fault,  relieves  him 
le  obligation  to  pay  the  purchase 
nd  the  loss  falls  on  the  vendor. 
m    Soda  Fountain  Co.  v.  Blue,  40 

146  Ala.  682. 
by  Fire  before  Pajrmentd — Where 
i  sold  a  piano  to  defendant,  tak- 
es therefor,  and  retaining  their 
il  payment  in  full,  the  loss  of  the 
ef  ore  payment,  by  destruction  by 
rhout  negligence  of  defendant, 
fcll  on  plaintiff,  siiice  he  held  the 
ishop   V.    Minderhout,  29   So.   11, 

162;    Jones  &  Co.  v.  Brewer,  79 
;      Stone  v,  Waite,  88  Ala.  599,  7 
Foley  V.   Felrath,   98   Ala.   176, 
85. 


Fire  before  Notes  Fell  Due— Defense. 

—Where  an  order  for  goods  provided 
that  title,  and  ownership  of  the  goods,  or, 
in  case  of  sale,  of  the  proceeds,  should 
remain  in  the  seller  until  the  notes  for 
the  price  were  paid,  that  nothing  in  the 
order  should  release  from  payment  of  the 
notes,  that  in  case  of  loss  by  fire  the 
notes  should  become,  payable  at  once,  at 
the  seller's  option,  the  seller's  responsi- 
bility to  cease  upon  receipt  for  the  goods 
by  the  carrier  as  in  good  order,  the  pur- 
chaser deprived  himself  of  the  defense 
against  the  notes  that  the  goods  were  de- 
stroyed by  fire  before  the  note  fell  due. 
Kentucky  Wagon  Mfg.  Co.  v.  Blanton- 
Curtis  Mercantile  Co.,  8  Ala.  App.  669, 
62   So.   368. 

Continuous  Privilege  of  Trading  Horse 
for  Another. — Where  P.  sold  a  horse  to 
P.  on  credit,  with  a  reservation  of  title 
till  payment  of  purchase  money,  but  with 
an  agreement  that  F.  might  trade  the 
horse  for  another,  and  this  one  for  an- 
other, and  so  on,  title  to  any  horse  so 
exchanged  to  vest  in  P.  'till  the  original 
debt  was  paid,  title  would  so  vest  in  P. 
whether  F.  exchanged  a  horse  so  got  as 
the  property  of  himself  or  another.  Cole 
V.   Propst,   119  Ala.  99,  24  So.  884. 

Election  Whether  Sale  Shall  become 
Absolute. — ^Where  the  vendee  is  allowed 
until  the  end  of  the  year  to  determine 
whether  a  conditional  sale  shall  become 
absolute,  he  may  make  his  election  at  any 
time  before  the  expiration  of  the  year, 
and  is  not  confined  to  the  last  day  of 
the  year  only.    Reese  v.  Beck,  24  Ala.  651. 

Retention  of  Title  but  Form  of  Secur- 
ity.— ^Where  a  contract  provided  that  title 
to  the  property  sold,  or  to  the  proceeds, 
in  case  of  sale,  should  be  in  the  seller  un- 
til the  purchase  price  was  paid,  the  reten- 
tion of  title  was  but  a  form  of  security, 
since  for  all  practical  purposes  the  pur- 
chaser was  the  owner  as  completely  as  if 
he  had  acquired  the  title  and  had  mort- 
gaged the  property  to  secure  the  purchase 
price.  Kentucky  Wagon  Mfg.  Co.  v. 
Blanton-Curtis  Mercantile  Co.,  8  Ala. 
App.  669,  62  So.  368;  Steele  v.  State,  159 
Ala.  9,  48  So.  673. 

§  357. Conditions  Precedent  In  Gen- 
eraL 

See  ante,  "In  General,"  §  366. 


768 


Sai^es 


§§  357-361  2! 


A  buyer,  who  executes  notes  for  the 
purchase  price  and  a  mortgage  of  the 
chattels  to  secure  them,  can  not  defeat 
an  action  on  the  notes,  brought  after  the 
destruction  of  the  chattels,  by  showing 
that  the  contract  of  sale  was  a  conditional 
one,  and  that  the  seller  was  to  retain  the 
title  until  the  notes  were  paid.  Blue  v, 
American  Soda  Fountain  Co.,  150  Ala. 
165,  43  So.  709. 

§  868.  Payment  of  Price. 

"We  have  frequently  held  that,  when  the 
vendor  of  personal  property  retains  the 
title  in  himself  until  the  purchase  money 
is  paid,  no  title  passes  to  the  purchaser 
by  the  delivery  of  the  property  to  him. 
Weinstein  v.  Freyer,  93  Ala.  257,  9  So. 
285;  Tanner,  etc..  Engine  Co.  v.  Hall,  89 
Ala.  628,  7  So.  187;  Sumner  v.  Woods,  67 
Ala.  139;  Fairbanks,  etc.,  Co.  v.  Eureka 
Co.,  67  Ala.  109."  Montgomery  Iron 
Works  V.  Smith,  98  Ala.  644,  13  So.  525. 

Sale   of    Mare— Colts. — ^Where  a    mare 

m 

was  sold  on  condition  that  the  title 
should  not  vest  until  payment  of  the 
price,  it  was  held  that  the  vendor  con- 
tinued also  to  be  the  owner  of  the  colts 
brought  by  her  until  performance  of  the 
condition.  Elmore  v.  Fitzpatrick,  56  Ala. 
400. 

§  SW.  ^-i—  Cottditions  Subsequent 

See  ante,  "In  General,"  §  356;  post, 
''Conditions  Precedent,"  §  367   (3). 

Where  one  became  the  purchaser  of  a 
diseased  slave,  at  a  stipulated  value,  un- 
der an  agreement  that  she  was  to  be  re- 
tained, and  if  she  did  not  recover,  was 
not  to  be  paid  for.  Held,  that  the  period 
of  the  slave's  recovery  was  limited  to  the 
maturity  of  the  note  given  for  her  value; 
or,  at  least,  to  the  expiration  of  such  rea- 
sonable time,  as  a  jury  might  determine. 
Tarver  v.  Richardson,  2  Stew.  &  P.  331. 

§  800.  Operation  and  £ffect  of  Conditions 
as  to  Third  Persons. 

See  post,  "In  General,"  |  361;  "Bona 
Fide  Purchasers  from  Buyer,"  f  362; 
"Creditors  of  Buyer,"  §  363. 

§  861.  —  In  General. 

§  861   (1)   Filing,  Recording,  and  Regis- 
tratien. 

See  post,  "Filing.  Recording,  and  Reg- 
istration,"  S   362    (2). 


The  failure  to  record  a  conditioBil  sal; 
contract,  as  required  by  Code  1997,  { VfA 
is  available  only  to  mortgages,  porcius- 
ers  for  a  valuable  consideration,  izi 
judgment  creditors  without  notice;  c. 
one  having  notice  through  its  agent  c: 
the  claim  of  a  third  person  under  u  r* 
recorded  conditional  sale  contract  befre 
the  rendition  of  its  judgment  acqnirt^" 
rights.  Diamond  Rubber  Co.  r.  ¥ocr± 
Nat.  Bank,  171  Ala.  420,  55  So.  160. 

Under  Code  1896,  §  1017,  repeals!  i* 
to  J.  and  M.  counties  by  Loc,  Acts  I<^- 
99,  p.  1120,  where  furniture  sold  tzir 
a  conditional  sale  contract  was  ren*''r>! 
from  J.  to  C.  county,  that  the  coctrv: 
was  not  required  to  be  recorded  x  ] 
county  did  not  exempt  the  seller  fr^q 
recording  it  in  C.  county  to  protect  i 
against  bona  fide  purchasers.  Lyn:  ■ 
Broylcs  Furniture  Co.,  3  Ala.  App  -  M 
57  So.  122;  Teat  v.  Chapman  &  C:i.  i 
Ala.  App.  491,   56  %o.   267. 

§  861  (9)  Purchasers  from  Bayer  is  C^ 
eral, 

"The  vendee  in  the  coodttiona!  «i*i 
can  not  confer  upon  another  more  :^ 
his  own  conditional  title 'to  the  prop(?ii 
The  maxim  'caveat  emptor'  applies  % 
any  one  acquiring  the  property  frow  ^ 
Sumner  v.  Woods.  67  .\la.  139:  Tn 
banks,  etc,  Co.  v.  Enreica  Co^  67  S^ 
109;  Harmon  v.  Goetter,  87  Ala.  32: 
So.  93;  Fields  v,  Williams,  91  .\)a.  301 
So.  808;  Boulden  v.  Estey  Organ  Cc  i 
Ala.  188,  9  So.  283;  Weinstein  r.  Frer 
93*  Ala.  267,  9  So.  285;  Bingham  r  Va 
dergrift,  93  Ala.  283,  9  So.  280;  Piedr'^ 
Land,  etc,  Co.  v,  Thomaon-Hoaston  >l 
tor  Co.   (Ala.),  12  So.  708.  7T0, 

In  the  case  of  an  immediate  salf.  i 
der  which  the  purchaser  takes  possess:^ 
with    a   condition    annexed,    diat   o*  ) 
failure  to  pay  the  price  at  m  fntcrv  A 
the  vendor  may  reclaim   the  sood«   "^ 
stipulation  that  the  title  shmll   reiaa" 
him  until  the  price  is  paid,  the  title  ^ 
subpurchaser,  without  notice  of  the  rfl 
dition,    will    prevail    over    that    ot    t 
vendor;    but  this  exception  to  the  geoei 
rule,  which  is  founded  on  the  po'.icr 
the  registration  laws,  is  confined  to  :jfl 
where  tiiere  has  been  an  nctnal  sale, 
well  as  a  change  of  possession.     Lei 
Bros.  V.  Mobile,  etc,  R.  Co.,  58  Ala  T" 
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M.,  as  secretary  and  treasurer  of  a 
rdware  company,  purchased  certain 
ggies  from  plaintiff  under  a  conditional 
e  contract  reserving  title  in  plaintiff 
til  the  goods  were  paid  for.  Shortly 
ore  the  arrival  of  the  buggies,  the 
dware  company  suffered  a  fire  loss, 
ir  which  M.  organized  defendant  com- 
y,  of  which  he  became  president,  and 
led  over  to  it  the  buggies  in  question 
)ayment  for  shares  of  defendant's  cap- 
stock.  Held,  that  the  transfer  of  the 
giessto  defendant  was  not  a  sale  in 
ordinary  course  of  business,  and,  M. 
g  the  alter  ego  of  both  corporations, 
ndant  was  charged  with  notice  of 
itifFs  title,  and  was  not  a  bona  fide 
baser,  entitled  to  take  the  goods  free 
I  plaintiffs  claim.  McEntire,  Wag- 
&  Thomas  Co.  v.  Rock  Hill  Buggy 
172  Ala.  637,  55  So.  494. 
ichinery  Attached  to  Mortgaged 
L — Where  a  vendee  under  a  condi- 
I  sale  has  attached  the  machinery  so 
lased  to  lands  which  he  had  pre- 
ly  mortgaged,  but  not  in  such  a  way 
render  it  incapable  of  removal  with- 
etriment  to  the  lands,  and  the  mort- 
afterwards  accepts  a  deed  to  the 
in  satisfaction  of  the  mortgage  in- 
Iness,  he  acquires  no  higher  or  bet- 
^ht  to  the  machinery  than  the  ven- 
id,  and,  in  default  of  the  conditions, 
>ndor  may  retake  possession  of  it. 
n  7/.   Liddell,  110  Ala.  232,  20  So.  89. 

(3>    Purchasers  at  Judicial  Sale. 

re  the  order  under  which  machin- 
es delivered  to  the  purchaser  pro- 
ihat  the  seller  shall  retain  title  un- 
purchase  price  is  paid,  and  the^e 
tT\  no  waiver  of  such  condition,  the 
may  recover  the  machinery  from 
to  bought  the  same  on  mortgage 
gfainst  the  purchaser.  Piedmont 
fe  Improvement  Co.  v,  Thomson- 
n    ^rlotor  Co.  (Ala.),  12  So.  768. 

\y    Oreditors  of  or  Purchasers  from 


allure  to  record  a  conditional  sale 
required  by  Code  1907,  § 
liable  only  to  mortgagees, 
>rs  f^or  a  valuable  consideration, 
g^rnent  creditors  without  notice; 
fia.ving  notice  through  its  agent 
IsLiTTk    of  a  third  person  under  an 
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unrecorded  conditional  sale  contract  be- 
fore the  rendition  of  its  judgment  ac- 
quired no  rights.  Diamond  Rubber  {Co. 
V.  Fourth  Nat.  Bank,  171  Ala.  420,  55  So. 
100,  distinguishing  Butler  v.  Savannah 
Guano  Co.,  122  Ala.  326,  25  So.  241. 

§  362.  Bona  Fide    Purchasers   from 

Buyer. 

§  86ft  (1)  In  General 

See  ante,  "Purchasers  from  Buyer  in 
General,"  §  3i61  (2). 

Who  Are  Bona  Fide  Purchasers. — In 
determining  who  is  a  bona  fide  pur- 
chaser from  a  conditional  vendee  of  per- 
sonal property  within  Code  1907,  §  3304, 
the  term  "bona  fide  purchaser"  should 
be  given  the  meaning  which  it  has  in 
equity  jurisprudence  where  the  doctrine 
originated.  ?tarr  Piano  Co.  v.  Baker,  8 
Ala.  App.  449,  62  So.  549. 

Title  Retained  by  Vendor. — A  sale  of 
personal  property,  where  the  vendor  ex- 
pressly retains  the  legal  title  until  the 
price  is  paid,  does  not  divest  the  title 
of  the  vendor;  and  the  purchaser  can 
not  convey  a  good  title,  even  to  a  bona 
fide  purchaser.  Ensley  Lumber  Co.  v, 
Lewis,  25  So.  729,  121  Ala.  94;  Warren 
V.  Liddell,  110  Ala.  232,  20  So.  89. 

Prior  to  Compliance  with  Condition. 
— A  person  in  possession  of  a  chattel 
under  a  conditional  contract  of  purchase 
can  not,  before  the  condition  is  com- 
plied with,  sell  the  chattel,  so  as  to  vest 
the  title  thereto  in  a  bona  fide  purchaser. 
Fairbanks  v.  Eureka  Co.,  67  Ala.  109; 
Stimner  v.  Woods,  67  Ala.  139,  overrul- 
ing S.-C,  52  Ala.  94;  Dudley  v.  Abner, 
52  Ala.  572,  on  this  point. 

Subpurchasers  from  Retail  Dealers. — 
Where  an  owner  consigns  goods  to  a 
retail  dealer  in  such  goods,  with  the 
power  to  sell,  though  reserving  title  un- 
til settlement  is  made  by  the  consignee 
therefor,  the  title  of  an  innocent  pur- 
chaser of  such  goods,  for  value,  from 
the  retail  dealer,  will  prevail  over  the 
reserved  title  of  the  consignor.  Brent 
V.  Jerkins,  20  So.  655,  112  Ala.  485; 
Leigh  Bros.  v.  Mobile,  etc.,  R.  Co.,  58 
Ala.  165,  168. 

"  'Where  the  owner,  by  his  act,  has 
given  another  such  evidence  of  the  right 
to  sell  or  otherwise  dispose  of  his  goods 
as,    according    to    the    customs    or    the 
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common  understanding  of  the  world, 
usually  accompanied  the  authority  of 
sale  or  disposition,  as  where  a  manufac- 
turer delivers  property,  retaining  title,  to 
a  retail  dealer  for  the  purpose  of  sale  by 
the  latter,  a  sale  by  a  person  thus  in- 
trusted with  the  possessioi)  of  the  goods, 
and  with  the  indicia  of  ownership,  or  of 
authority  to  sell  or  otherwise  dispose  of 
them,  in  violation  of  his  duty  to  the 
owner,  to  an  innocent  purchaser  for 
value,  will  prevail  against  the  reserved 
title  of  the  owner.'  Bent  v.  Jerkins,  112 
Ala.  485,  20  So.  65^;  Leigh  Bros.  v.  Mo- 
bile, etc.,  R.  Co.,  58  Ala.  1«5."  Bass  v. 
International  Harvester  Co.,  169  Ala. 
154,  53  So.  1014,  1015. 

A  wagon  manufacturing  company 
sold  wagons  to  a  mercantile  company  to 
be  resold  by  it  and  reserved  the  title 
until  the  payment  of  the  price.  The 
mercantile  company  while  in  possession 
of  the  wagons,  was  dissolved,  and  one 
of  the  partners  succeeded  to  the  busi- 
ness and  took  the  wagons,  and  subse- 
quently a  corporation  was  formed,  and 
the  partner  became  a  stockholder,  and 
transferred  the  wagons  to  the  corpora- 
tion in  payment  of  his  stock.  The  cor- 
poration had  no  notice  at  the  time  of 
any  claim  to  the  wagons  by  the  manu- 
facturing company,  and  subsequently 
sold  some  of  the  wagons  in  the  regular 
course  of  its  business.  Held,  that  the 
manufacturing  company  could  not  re- 
cover of  the  corporation  for  the  wagons 
sold.  Bass,  Heard  &  Howie  t/.  Interna- 
tional Harvester  Co.  of  America,  53  So. 
1014,  1«9  Ala.  154;  Bent  v.  Jerkins,  112 
Ala.  485,  20  So.  655;  Leigh  Bros.  v.  Mo- 
bile, etc.,  R.  Co.,  58  Ala.  165. 

§  S68  (2)   FUing,  Recording,  and  Regis- 
tration. 

Scope    of    Statutory    Provisions.  —  A 

buyer  at  a  bankrupt  sale  of  a  stock  of 
goods,  including  goods  delivered  to  and 
kept  by  the  bankrupt  as  a  part  of  the 
stock,  under  a  conditional  contract  of 
sale  not  recorded  as  required  by  Code 
1907,  §  3394,  acquires  title  as  against  the 
original  seller,  where  he  buys  without 
notice,  actual  or  constructive,  of  the 
conditional  sale.  Ames  Co.  v.  Slocumb 
Mercantile  Co.,  51  So.  994,  166  Ala.  99. 
Code  1907,  §  3394,  making  a  condi- 
tional   sale    void    as    against    purchasers 


for  value,  mortgagees,  and  judgmoit 
creditors  without  notice,  unless  the  con- 
tract is  recorded,  is  not  limited  to  par- 
chasers  at  voluntary  sales  made  by  the 
buyer,  but  includes  judicial  or  exenrion 
sales,  when  the  process  is  direciei 
against  the  buyer  and  a  sale  by  2  re- 
ceiver in  bankruptcy  ratified  by  tht 
court,  is  a  judicial  sale  within  the  sa:- 
ute.  Ames  Co.  v,  Slocumb  MeroctOs 
Co.,   166  Ala.  99,  61   So.  994. 

A  purchaser  at  a  judicial  or  execat::: 
sale  against  a  buyer  is  within  the  pro- 
tection of  the  recording  and  regtstntkn 
statutes  as  to  conditional  sales  [cite:; 
Words  and  Phrases  on  subjects  "Botii 
Fide  Purchasers"  and  **Purcha5f>  . 
Ames  Co.  v,  Slocumb  Mercantile  Cv^ 
166  Ala.  99,  51  So.  994;  Tennessee,  ct: 
Co.  V,  Gardner,  131  Ala.  599,  32  So.  e;. 

By  the  express  terms  of  Acts  ISis-^ 
p.  1120,  amending  Code  1896,  §  1017,  re- 
quiring conditional  sales  to  be  recorin 
in  order  to  defeat  the  rights  of  mnocef 
purchasers  that  section  of  the  Cocc 
does  not  apply  to  Montgomery  and  Je*- 
ferson  counties.  Worthington  v.  Rhcj^s 
&  Son  Co.,  145  Ala.  656,  ^  So.  'It. 
Holman  v.  Lock,  51  Ala.  287;  Somser  ;. 
Woods,  67  Ala.  139;  Adams  MacL  C~ 
V  Interstate  Bldg.,  etc,  Ass'n,  119  Mi, 
97,  24  So.  857. 

Mare  Worked  and  Kept  by  Pnrdiascr.- 
Where  the  owner  delivers  a  mare  to  *v 
other  to  keep  and  work  her,  with  :t 
understanding  "that  the  mare  is  to  de- 
long  to  the  owner  until  the  price  is  j^- 
when  the  owner  is  to  give  a  receip:  -^ 
bill  of  sale,"  the  transaction  consrltateft 
a  conditional  sale,  void  as  against  *  '-J^ 
fide  purchasers  without  reference  to  ::e 
registration  laws.  Dudley  p.  Abocr  i2 
Ala.  572. 

Where  Recordation  not  Reqnred.- 
Where  the  law  does  not  reqaire  a  cj« 
tract  for  conditional  sale  of  persocil::^ 
to  be  recorded,  one  claiming^  under  -k 
purchaser  in  such  contract  can  no:  ^ 
voke  the  doctrine  of  bona  fide  purchA^e: 
but  his  rights  depend  on  'whether  rs 
vendor  had  title.  Goodgame  r.  Saa  1 
37   So.  200,  140  Ala.  247. 

§  sea.  Creditors  of  Bvy«r. 

§  S68  (1)  In  GeneraL 

Sale  of  Goods  to  Tmint  T.inill  i"l 
Lien. — Where   the   instrument    of 
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ods  to  a  tenant  provides  that  the 
idor  shall  retain  title  until  the  pur- 
ise  money  is  paid,  this  is  a  conditional 
;,  and  the  landlord  can  only  8ui>ject 
m  to  his  lien  by  paying  the  purchase 
ney  due,  or  keeping  good  a  tender 
•eof.  Bingham  r.  Vandegrift,  93 
.  283,  9  So.  280. 

evy  under  Execution. — Under  Code, 
m,  subd.  2,  providing  that  personal 
)€rty  of  defendant  may  be  levied  on, 
ther  he  has  absolute  title  thereto  or 

an  estate  therein  for  life  or  any 
ter  period,  where  a  sale  of  person- 
is  made  on  credit,  and  the  property 
ilivcred  to  the  buyer,  the  seller  re- 
ng  title  as  security,  such  property 
be  levied  on  under  an  execution 
St  the  buyer,  and  the  seller  can 
before  the  expiration  of  the  term  of 
;,  assert  his  reserved  title  as  para- 
t  to  such  levy.  Ivey  v,  Coston,  32 
>4,  134  Ala.  259. 

ittels  Annexed  to  Land — Rights  of 
quent  Bona  Fide  Mortgagee.  —  A 
r  of  chattels,  intended  for  annexa- 
0  the  freehold,  retaining  in  himself 
tie,  and  expressly  stipulating  that 
tot  to  pass  except  upon  the  condi- 
f  full  payment  of  the  price  by  the 

the  chattels  having  been,  as  was 
iplated,  annexed  to  the  freehold, 
>ndition  remaining  unperformed, 
sert  and  maintain  his  title  against 
:quent  bona  fide  mortgagee  of  the 
upon    a    present    consideration, 

notice  of  the  right  and  title  of 
dee.  Adams  Mach.  Co.  v,  Inter- 
Idg.,   etc.,   Ass'n,   119   Ala.   97,   24 

»  Purchased  by  Insolvent  Fanner. 

;    gruano    is  purchased   by   an   in- 

debtor,   under  a  conditional  sale, 

express    purpose    of    making  a 

'    himself,   the  transaction   is  not 

It    as    to    the   purchaser's   credit- 

the    property   can   not   be   sub- 

t    creditor's  claim  as  against  the 

thereof.       South     Alabama    Oil, 

V,    Garner,  112  Ala.  447,  20  So. 

>  Filing,  Recording  and  Regis- 
n. 

^07,  §  3^4,  providing  that  con- 
ales  of  personal  property,  by 
e     seller    retains    the   title    until 


the  payment  of  the  purchase  money, 
and  the  buyer  obtains  possession,  are 
void  against  judgment  creditors,  with* 
out  notice,  unless  in  writing,  and  re- 
corded, does  not  affect  a  claim  of  the 
seller  pf  property  levied  on  under  exe- 
cution against  the  buyer  when  the  judg- 
ment on  which  the  execution  was  issued 
was  rendered  before  such  conditional 
sale  was  made  and  before  the  defend- 
ant  had  possession  of  or  any  connection 
with  the  property  levied  on.  Elliott  v. 
Palmer,  9  Ala.  App.  483,  64  So.  182. 

Code  1907,  §  3394,  provides  .  that  all 
conditional  sale  contracts  by  which  the 
vendor  retains  the  title  until  payment  oi 
price  and  the  purchaser  obtains  posses- 
sion shall  be  void  against  bona  fide  pur- 
chasers unless  such  contracts  are  recorded 
in  the  county  in  which  the  purchaser  re- 
sides; that,  if  before  payment  of  the 
price  the  property  is  removed  to  another 
county,  the  contract  must  again  be  re- 
corded, and,  if  any  such  property  is 
brought  into  the  state  while  subject  to 
such  condition,  the  contract  must  be'  re- 
corded in  the  county  in  which  the  prop- 
erty is  brought  and  remains.  Held,  that 
while  §  3386,  relating  to  chattel  mort- 
gages, and  providing  that  if  the  mort- 
gaged property  is  removed  to  a  different 
county  from  that  in  which  the  grdLUtor 
resides  the  conveyance  must  be  recorded 
in  such  county,  does  not  necessitate  the 
recordation  of  a  chattel  mortgage,,  where 
the  property  is  sold  within  three  months 
after  removal,  yet  under  §  3394  a  condi- 
tional contract  of  sale,  though  duly  re- 
corded in  the  county  of  the '  purchaser's 
residence,  must  within  three  months 
after  the  removal  of  the  property  to  an- 
other county  be  recorded,  though  the 
property  was  sold  in  the  interim.  Pu- 
laski Mule  Co.  V.  Haley,  187  Ala.  533,  65 
So.  783. 

§  864.  Perfonnance  or  Breach  of  Condi- 
tion. 

In  the  case  of  a  conditional  sale,  if  the 
contract  specifies  no  time  within  which 
the  vendor  is  to  exercise  the  right  re- 
served to  him,  the  law  requires  that  he 
should  exercise  it  within  a  reasonable 
time.    Beck  v.  Blue,  42  Ala.  32. 

Under  a  conditional  sale,  with  a  reser- 
vation to  the  vendor  of  the  right  to  re- 
purchase  on   certain   specified   terms,   the 
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law  required  promptness  and  precision 
on  his  part)  in  the  assertion  of  his  re- 
served rights,  especially  whei^  the  pur- 
chaser pays  a  fair  price  for  the  property. 
Beck  V.  Blue,  42  Ala.  32. 

Where  a  conditional  sale  of  merchan- 
dise was  made  by  the  agents  of  the 
owner,  retaining  title  until  payment,  and 
such  agents  afterwards  agreed  to  a 
composition  of  the  debt  to  enable  the 
purchasers  to  make  a  resale,  by  which 
they  were  to  accept  from  the  new  pur- 
chaser a  smaller  amount  in  full,  pay- 
ment of  part  of  such  amount  and  a  ten- 
der payment  of  the  remainder  divested 
the  seller  of  title,  and  an  action  of  det- 
inue can  not  be  maintained.  IngersoH- 
Sergeant  Drill  Co.  v,  Worthington,  20 
So.  61,  110  Ala.  322. 

§  365.  Waiver  of  Condition  or  of  Forfei- 
ture for  Breach. 

§  865  (1)  In  General. 

When  it  is  agreed  in  notes  given  for 
the  unpaid  purchase  money  of  machin- 
ery that  the  title  to  the  machinery  shall 
remain  in  the  seller  until  the  payment 
of  the  notes,  the  reserved  title  is  merely 
a  security  for  the  payment,  and  the 
seller  may  waive  it,  and  treat  his  debt 
as  an  ordinary  debt  of  the  purchaser. 
Tanner  &  De  Laney  Engine  Co.  v.  Hall, 
89  Ala.  628,  7  So.  IW,  cited  in  notes  in 
32  L.  R.  A.  457,  2.3  L.  R.  A.,  N.  S.,  14i5. 

An  agreement  between  a  vendor  and 
vendee,  entered  into  when  they  com- 
menced to  take  the  inventory  of  the 
goods  sold,  that  the  inventoried  goods 
should  belong  to  the  vendee,  "to  do  with 
as  he  pleased"  in  respect  to  the  matter 
of  selling  to  customers,  does  not  clearly 
imply  a  waiver  of  the  stipulation,  in  a 
written  contract  between  the  parties, 
that  the  vendor  should  retain  title  until 
the  goods  are  paid  for.  Stone  v.  Waite, 
88  Ala.  5^9,  7  So.  117. 

That  the  sales  agent  of  a  piano  com- 
pany -knew  at  the  time  of  a  conditional 
sale  of  a  piano  that  the  buyer  intended 
to  give  it  to  his  wife  did  not  tend  to 
show  any  waiver  by  the  company  of  the 
agreement  by  the  buyer  not  to  part  with 
possession  of  the  piano  without  the 
company's  consent.  Cable  Co.  of  Ala- 
bama V.  Griffitts,  49  So.  677,  160  Ala. 
315. 


§  865  (t)  Claim  of  Bxittence  of  Lien. 

An  attempt,  though  ineffectual,  to  es- 
tablish a  materialman's  lien  on  property 
sold  is  an  abandonment  of  the  title  re- 
served in  the  sale.  Hickman  v.  Rich- 
burg,  122  Ala.  638,  ^  So.  136,  cited  in 
note  in  23  L.  R.  A.,  N.  S.,  145;  Fuller  r. 
Eanes,  108  Ala.  464,  19  So.  366;  Mont- 
gomery Iron  Works  v.  Smith,  98  Ala. 
644,  13  So.  525;  Thomason  v.  Lewis,  103 
Ala.  4^6,  15  So.  830;  Lehman,  etc.,  Co. 
V,  Van  Winkle,  92  Ala.  443,  8  So.  870. 

§   865    (8)    Enforcing   or   Attempting   to 
Enforce  Pajrment  of  Price. 

One  selling  a  chattel  on  condition 
that  title  remain  in  him  till  the  purchase 
price  is  paid  does  not  lose  title  by  suing 
and  recovering  judgment  for  the  pur- 
chase price;  the  judgment  not  being 
paid.  Forbes  Piano  Co.  v.  Wilson,  39 
So.  645,  144  Ala.  586,  cited  in  note  in  23 
L.  R.  A.,  N.  S.,  145  Thomason  v.  Lewis, 
103  Ala.  426,   15   So.  830. 

In  Forbes  Piano  Co  v,  Wilson,  144 
Ala.  586,  39  So.  64^,  it  is  said  in  the 
opinion:  "There  is  a  dictum  in  Davis  v. 
Millings,  141  Ala.  378,  37  So.  737,  con- 
sisting of  a  quotation  from  the  Encyclo- 
pedia of  Law,  which  is  opposed  to  this 
view,  but  which  is  not  the  law  in  this 
jurisdiction." 

Where  personal  property  is  sold  con- 
ditionally, the  title  to  remain  in  the 
vendor  until  the  price  is  paid,  the 
vendor,  by  suing  for  such  price  and  ob- 
taining judgment,  does  not  waive  his 
right  to  retake  the  property.  Thoma- 
son V,  Lewis,  103  Ala.  426,  15  So.  830, 
cited  in  note  in  23  L.  R.  A.,  N.  S.,  145. 

If  the  vendor,  by  attachment  or  exe- 
cution against  the  vendee,  levies  on  the 
property  as  belonging  to  the  vendee,  he 
will  be  deemed  to  have  abandoned  his 
claim.  Thomason  v»  Lewis,  103  Ala. 
426,  1^  So.  830. 

§  866.  Remedies  of  Seller. 

See  post,  "In  General,"  §  367;  "Against 
Third  Persons,"  §  368. 

§  867.  ' In  General. 

§  867  (1)  Nature  and  Form  and  Election 
of  Remedy  in  General. 

Where,  on  the  sale  of  personalty  on 
credit,  th«  title  is  to  remain  in  the 
vendor  until    payment,    he,  on    the  non- 


367  (1).367  (3) 


Sai.es 


773 


mpliance  with  the  conditions  of  sale 
the  vendee,  may  either  retake  the 
)perty  or  treat  the  sale  as  absolute 
i  sae  for  the  price;  but  the  assertion 
either  right  is  an  abandonment  of  the 
er.  Davis  v.  Millings,  37  So.  737,  141 
u  378;  Tanner,  etc.,  Engine  Co.  v, 
11,  89  Ala.  628,  7  So.  187. 

167  (S)  Recovery  of  Goods  or  Pro- 
ceeds Thereof,  and  Actions  for  Con- 
versions. 

he  seller  in  a  contrat:t  of  conditional 
may  take  possession  of  the  prop- 
,  wherever  it  may  be,  after  breach 
rendition;  but  the  taking  must  be 
eable.  Stowers  Furniture  Co.  v, 
re,  158  Ala.  639,  48  So.  80,  cited  in 
in  19  L.  R.  A.,  N.  S.,  607. 

here  a  conditional  sale  contract  of 
ino  bound  the  buyer  to  retain  pos- 
on,  subject  to  the  seller's  written 
mt  to  a  change,  a  gift  of  the  piano 
ie  buyer  to  his  wife  and  attempted 
fer  of  possession  to  her  without 
seller's  consent  was  wrongful, 
ier  the  buyer  had  the  specific  in- 
to elude  the  enforcement  of  the 
's  rights  or  not,  within  the  rule 
if  a  person,  having  had  actual  pos- 
n  previous  to  demand  or  suit 
ht,  has  wrongfully,  or  to  elude  the 
parted  with  it,  detinue  may  be 
iined  against  him  Cable  Co.  of 
tna  V.  Griffitts  160  Ala.  315,  49  So. 
Vatker  v.  Fenner,  80  Ala.  198;  Fen- 
Kirkman,  26  Ala.  660;  Foster  v. 
>er1ain  ft  Co.,  41  Ala.  15». 

a  compromise  of  a  controversy  re- 
tgr  the  right  to  certain  machinery 
A.  had  bought  of  B.  on  credit, 
id,  after  its  partial  destruction  by 
^paired,  a  stipulation  in  a  note 
t>y  A.  to  B.  that  the  title  to  the 
ery  "is  to  vest  in  said  B.  until 
m  of  money  is  paid"  gives  B.  the 
f  possession  such  as  will  support 
fon  to  recover  the  machinery. 
7.  Pulten,  66  Ala.  306,  cited  in 
2  32  L.  R.  A.  45d,  460. 
tif^F  sold  certain  personal  prop- 
one of  the  defendants,  and  took 
nent  therefor  notes  wherein  it 
>ressly  stipulated  that  the  legal 
>uld  remain  in  the  vendor  until 
tcs      were    paid.      The    purchaser 


subsqeuently,  and  before  the  payment 
of  the  notes,  mortgaged  the  property  to 
another,  who  thereafter  took  possession 
of  the  property,  and  refused  to  surren- 
der possession  to  plaintiff  on  demand 
after  default.  Held,  that  it  was  a  joint 
conversion  by  the  purchaser  and  mort- 
gagee, and  that  a  joint  action  will  lie. 
Ensley  Lumber  Ca  v,  Lewis,  121  Ala. 
94,   25   So.   729. 


§  867   (S) 


Conditions  Precedent. 


Where,  on  conditional  sale  of  a  mule, 
a  note  was  given  for  the  purchase  price, 
and  the  seller,  claiming  the  rescission  of 
the  contract  by  mutual  consent,  sought 
to  recover  the  mule,  his  offer  to  return 
the  note  at  the  time  of  the  trial  was  suf- 
ficient. Wellden  v.  Witt,  145  Ala.  605, 
40  So.  126,  cited  in  note  in  38  L.  R.  A., 
N.  S.,  894;  Henry  v.  Allen,  93  Ala.  197, 
9  So.  579;  Wilcox  v.  San  Jose  Fruit 
Packing  Co.,  113  Ala.  519,  21  So.  376; 
Jones  V.  Anderson,  82  Ala.  302,  2  So.  911 

Where,  on  conditional  sale  of  a  mule, 
the  seller  drew  up  a  note  for  the  pur- 
chase price  and  omitted  any  provision 
for  interest,  while  this  might  have  been 
ground  for  correcting  the  contract  in  a 
court  of  equity  if  there  had  been  an 
agreement  between  the  parties  for  inter- 
est, the  seller  could  not  maintain  det- 
inue for  the  mule  until  the  note  ma- 
tured, and  there  was  default  in  the  pay- 
ment of  the  purchase  money.  Wellden 
V.  Witt,  145  Ala.  005,  40  So.  126;  Cannon 
t/.  Lindsey,  85  Ala.  198,  3  So.  676;  Sey- 
mour V,  Farquhar,  93  Ala.  292,  8  So.  4«6; 
Forbes  v.  Taylor,  139  Ala.  286,  35  So. 
855;  Juzan  v.  Toulmin,  9  Ala.  662. 

A  clause  printed  on  the  back  of  a  con- 
tract of  sale  provided  that  the  title  and 
right  of  possession  should  remain  in  the 
seller,  and  a  clause  on  the  face  of  the 
contract  provided  for  accounts  and  set- 
tlements and  that  all  goods  in  the  hands 
of  the  buyer  and  unsold  on  Oct.  1,  1910, 
should  belong  to  the  seller  to  be  settled 
for  by  the  buyer's  note  or  to  be  delivered 
to  the  seller  at  its  option.  Held,  that 
the  clause  on  the  face  of  the  contract 
modified  the  clause  printed  on  the  back 
and  altogether  constituted  an  agreement 
that  the  goods  sold  under  the  contract 
were  to  remain  in  the  possession  of  the 
buyer  until    Oct.    1    1910,  at    which  time 
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the  seller  was  to  elect  whether  it  would 
receive  the  buyer's  note  for  them  or 
have  them  shipped  back  to  it,  so  that 
until  that  time  the  seller  had  no  right  to 
sue  for  their  possession.  Deere  Plow 
Co.  V.  City  Hardware  Co.,  175  Ala.  507, 
57  So.  7<J6. 

§   867  (4)  Necessity   and   E£Fect   of 

Demand  or  Tendbr. 

Where  a  conditional  sale  of  merchan- 
dise was  made  by  the  agents  of  the 
owner,  retaining  title  until  payment,  and 
such  agents  afterwards  agreed  to  a  com- 
position of  the  debt  to  enable  the  pur- 
chasers to  make  a  resale,  by  which  they 
were  to  accept  from  the  new  purchaser 
a  smaller  amount  in  full  payment,  pay- 
ment of  part  of  such  amount,  and  a  ten- 
der of  the  remainder,  divested  the  seller 
of  title,  and  an  action  of  detinue  can  not 
be  maintained.  Ingersoll-Sergeant  Drill 
Co.  V,  Worthington,  110  Ala.  322,  20 
So.  61. 

§  867  (6)  Defenses. 

On  a  sale  of  machinery,  notes  were 
given  in  payment,  the  title  to  the  prop- 
erty to  remain  in  the  vendor  until  the 
notes  were  paid.  A  mortgage  was  given 
on  other  property  to  secure  the  notes. 
All  the  notes  were  payable  on  default  of 
either.  Held,  that  on  deault  in  pay- 
ment of  the  notes,  the  fact  that  the 
vendor  had  foreclosed  the  mortgage  is 
no  defense  to  an  action  by  him  to  re- 
cover the  property,  the  proceeds  of  the 
foreclosure  being  sufficient  to  pay  the 
notes.  Montgomery  Iron  Works  v. 
Smith,  98  Ala.  644,  13  So.  525,  cited  in 
notes  in  32  L.   R.  A.  462,   463,   471. 

A  conditional  contract  for  the  sale  of 
farming  implements  provided  that  the 
terms  of  payment  named  therein,  which 
"held  good  until  Oct.  1,  1910,"  were  not 
to  be  considered  a  precedent  for  the  fu- 
ture. Another  clause  declared  it  was 
agreed  that  the  title  and  right  to  ex- 
clusive possession,  on  demand,  either 
oral  or  written,  to  all  goods  which  might 
be  shipped,  should  remain  in,  and  their 
proceeds  in  case  of  sale  should  be  the 
property  of,  the  seller,  until  full  pay- 
ment by  the  buyer;  but  nothing  in  the 
clause  would  release  the  buyer  from  mak- 
ing pa3rment  as  agreed.  Held,  that  the 
seller*s   right   to   resume   possession    was 


limited  by  the  provision  extending  aed:: 
to  Oct.  1,  1910,  and  that  the  selkr  coild 
not  enforce  its  right  to  retake  the  prop- 
erty prior  to  that  date.  Deere  Plov  Cc 
V.  City  Hardware  Co.,  175  AU.  512,  57 
So.  821. 

§  867  (6)  Pleading  mod  Evideacc. 

Pleading. — In  an  action  to  recover  pos- 
session of  a  piano  conditionally  sold  thk 
to  remain  in  the  seller  till  full  pajme:*. 
a  plea  that  as  a  part  of  the  trade  plir* 
tiffs  agent  warranted  that  it  was  rat 
proof  and  sound,  that  the  warranty  %is 
breached  and  by  reason  thereof  defe::- 
ant  was  damaged  in  a  certain  axnocri 
which  he  pleaded  by  way  of  redact:^ 
of  the  amount  due  on  the  note  gives  :■:-* 
the  balance  of  the  purchase  price,  in> 
bad  on  demurrer.  McKknmie  r.  £.  ^ 
Forbes  Piano  Co.,  46  So.  772.  U3  m- 
259. 

In  detinue  to  recover  macbinerj  k". 
by  plaiptiff  to  defendant  under  coctnr 
providing  for  title  to  remain  in  ?lib- 
tiff  until  the  payment  of  the  price,  p^' 
tiff  to  have  the  right  to  take  possess  .:| 
on  default  of  payment  at  maturity  of  iz) 
of  the  purchase  money  notes,  pleas  \ 
fraud,  and  misrepresentation  in  the  %s^^ 
want  of  consideration,  failure  of  cc^s::] 
eration,  breach  of  warranty,  and  sex? 
or  recoupment  on  account  of  damagi 
stistained  by'  delay  in  delivering  the  p^:^ 
erty,  are  no  answer  to  the  compla'j 
only  the  plea  of  payment  being  a^ 
able.  Brandon  v,  Montgomery  ir^ 
Works,  96  Ala.  506,   11   So.  540. 

In  detinue  to  recoVier  goods  del:re*d 
Sy  plaintiff  to  defendant  nndcr  a  c^ 
tract  for  the  sale  of  the  goods,  h::*.  :i 
serving  title  in  plaintiff  until  paymev  \ 
the  price,  where  defendant 
admitted  that  the  goods  were 
such  contract,  but  set  up  certain  7'  " 
sions  of  the  contract  limiting  the  c^t-^ 
tion  of  the  reservation  of 
not  necessary,  in  its  rejoinder 
the  contract  or  that  the  goods  were  ic 
thereunder.  Deere  Plow  Co.  r.  C^ 
Hardware  Co.,  175  Ala.  507,  57  S^ 

Evidence.— The    purchaser    of   c'-ur 
v.'ho   gives   notes    for    the    price,   at 
^acks  of  which  is  printed   an 
hat  the  seller  is  to  retain   the  title 
1   the   notes   are    paid,     can   not. 


1    pAjnsc  .    i 

by  its  ;«^ 
e  sold  arij 
enain  y  '• 
««%iug  the  cpf"! 
of  title.  :r  "1 
joinder   to  H 
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aving  defaulted  in  payment,  contradict 
le  agreement  by  parol  testimony,  in 
:tion  of  detinue  for  the  chattels.  Sey- 
our  V.  Farquhar,  9Z  Ala.  3^2,  «  So.  46«. 

In  detinue  to  recover  machinery  sold 
'  plaintiff  to  defendant  under  contract 
oviding  for  title  to  remain  in  plain- 
F  until  payment  of  purchase  price, 
ere  is  no  error  in  excluding  evidence 
owing  a  partial  payment  of  the  price 
the  property,  it  not  being  offered  for 
\  purpose  of  reducing  the  debt  on  an 
ertainment  of  the  amount  thereof  by 

jury,  but  for  the  purpose  alone  of 
)wing  that  defendant  had  paid  a  sum 
ater  than  the  agreed  price  of  the  por- 
IS  of  the  machinery  delivered.  Bran- 
I  V.  Montgomery  Iron  Works,  96  Ala. 

11  So.  640. 
fotice  of  Conditions— Presumption. — 
ited  on  the  back  of  an  order  for  ma- 
icry  "under  the  conditions  hereto  an- 
sd,"  signed  by  the  purchaser,  was  a 
nsion   by    which   the    seller   reserved 

in  the  property  until  fully  paid  for. 
i,  that  in  the  absence  of  fraud  by  the 
r  in  procuring  the  order,  the  pur- 
er is  presumed  to  have  understood 
conditions  thus  printed  on  the  back 
he  order.  Piedmont  Land  &  Im- 
ement  Co.  v,  Thomson-Houston  Mo- 
Zo,   (Ala.),  12  So.  768. 

« 

r  (7)  —  Trial, 

lere  the  evidence  was  conflicting  as 
hether  a  contract  of  conditional  sale 
been  rescinded  so  as  to  entitle  the 

to  recover  the  property,  the  quei- 
ivas  for  the  jury.     Wellden  v,  Witt, 
Lla.  605,  40  So.  ll»6. 
>uerh    it   be   assumed   that   evidence, 

action   for   the   conversion   of   dia- 

rings  sold  under  a  contract  reserv- 

tle   in  the  seller  until  paid  for,  that 

[tigs    were    sold    ''at    the    value     of 

^vas  evidence  from  which  the  jury 

infer  that  the  rings  were  of  value 
;  time  of  conversion  to  the  extent 
4.90,  yet  it  can  not  be  affirmed  by 
»urt  as  a  matter  of  law  that  such 
be  the  effect  of  the  evidence. 
'.    Nix,   156  Ala.  423,  47  So.  335. 

C8>   —  Damages  and  Judgment. 

measure  of  damages  for  the  con- 
L  of  diamond  rings,  sold  under  a 
:t    whereby   title   was   reserved    in 


the  seller  until  paid  for,  is  the  amount 
due  on  the  price,  with  interest,  unless 
that  amount  exceeds  the  value  of  the 
rings  at  the  time  of  conversion,  in  which 
event  the  damages  would  be  the  value  of 
the  rings  at  that  time,  with  interest  to 
the  trial.  Hall  v.  Nix,  156  Ala.  4dS,  47 
So.  335. 


§  867  (9) 

Where  it  is  agreed  in  notes  given  for 
the  unpaid  purchase  money  of  machin- 
ery that  the  title  shall  remain  in  the 
seller  until  the  payment  of  the  notes, 
when  the  seller  levies  an  attachment  on 
the  machinery  and  buys  it  at  the  sale, 
he  waives  his  lien,  acquires  a  new  and 
complete  title  to  the  machinery,  and  is 
entitled  to  any  increase  of  price  obtained 
at  a  subsequent  sale.  Tanner,  etc.,  En- 
gine Co.  V,  Hall,  8$^  Ala.  6^6,  7  So.  187. 

§  868.  Against  Third  Persons. 

§  368  (1)  In  General. 

One  who  sells  chattels  on  condition 
that  the  title  shall  remain  in  him  until 
tl^e  payment  of  the  price  at  a  specified 
time,  and  delivers  the  property  to  the 
purchaser,  may  maintain  trespass  against 
third  persons  who  wrongfully  take  the 
property  from  the  purchaser  after  the 
expiration  of  the  specified  time,  the  price 
remaining  unpaid.  Fields  v.  Williams, 
91  Ala.  602,  8  So.  808;  Jones  v.  Pullen, 
66  Ala.  306;  Boswell  v.  Carlisle,  etc., 
Co.,  70  Ala.  244;  Walker  v.  Wilkinson, 
35   Ala.   725. 

The  seller  of  goods  on  a  conditional 
sale  may  maintain,  trespass,  the  time  of 
payment  having  passed,  against  a  sheriff 
who  seizes  the  same  under  an  execu- 
tion against  the  buyer.  Manning  v. 
Wells,  104  Ala.  383,  16  So.  23. 

§  868  (8)   Recovery  of    Goods    or  Pro- 
ceeds Thereof. 

Between  the  vendor  and  the  vendee  in 
a  contract  of  conditional  sale,  the  agree- 
ment implies  that  the  vendee  can  do 
nothing  with  the  property  to  defeat  the 
vendor's  title,  and  the  vendor's  right  to 
retake  the  property  follows  it  into  the 
hands  of  third  persons,  unless  by  some 
act  he  has  estopped  himself  from  assert- 
ing his  rights  under  the  contract.  War- 
ren V.  liiddell,  110  Ala.  232,  20  So.  89, 
cited  in  note  in  5  L.  R.  A.,  N.  S.,  476; 
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Fairbanks,  etc.,  Co.  v.  Eureka  Co.,  67  Ala. 
109;  Sumner  v.  Woods,  67  Ala.  139  (es- 
pecially overruling  Dudley  v.  Abner,  52 
Ala.  572;  Siunner  v.  Woods,  52  Ala.  94); 
Medlin  v.  Wilkerson,  &1  Ala.  447,  1  So. 
37;  Harmon  v.  Goetter,  87  Ala.  325,  6 
So.  9a;  Stone  v.  Waite,  »8  Ala.  599,  7  So. 
117;  Tanner,  etc..  Engine  Co.  v.  Hall,  89 
Ala.  628,  7  So.  187;  Boulden  v,  Estey 
Orgah  Co.,  92  Ala.  182,  9  So.  283;  Wein- 
stein  V.  Freycr,  93  Ala.  257,  9  So.  285; 
Bingham  v.  Vandegrift,  93  Ala.  283,  9 
So.  280;  Montgomery  Iron  Works  r. 
?mith,  98  Ala.  644,  13  So.   525. 


§  3«8  (S) 
Defenses. 


Conditions  Precedent  and 


Where  a  contract  of  conditional  sale 
provided  that,  if  the  buyer  sold  the 
property  without  consent  of  the  seller 
or  defaulted  in  his  payments,  the  seller 
might  retake  the  property,  and  the 
buyer  both  made  default  and  sold  the 
property  without  consent,  no  demand  on 
the  second  buyer  was  necessary  to  en- 
title the  original  seller  to  maintain  an  ac- 
tion to  recover  the  property.  Worthing- 
ton  V.  A  G.  Rhodes  &  Son  Co.,  3(9  So. 
614,   145  Ala.  656. 

Where  a  mare  was  sold  under  a  con- 
tract of  conditional  sale  reserving  title 
in  the  seller  until  the  price  was  paid, 
the  title  never  passed  to  the  buyer  prior 
thereto,  and  hence  the  seller  was  entitled 
on  the  buyer's  default  to  follow  the 
property  and  recover  the  same  from  a 
purchaser  from  the  buyer,  without  of- 
fering to  place  either  in  statu  giio.  Ri- 
ley V,  Dillon  &  Pennell,  148  Ala.  283,  41 
So.  768;  Davis  v.  Millings,  141  Ala.  378, 
37  So.  737. 

§  868  (4)  ^—  Amount  and  Items  of  Re- 
covery, 

The  measure  of  damages  for  conver- 
sion  by   defendant   of   personalty   condi' 


tionally  sold  by  plaintiff  to  defendaai's 
debtor  is  the  amount  of  unpaid  parckise 
money,  with  interest,  if  less  than  its 
value,  but,  if  greater,  then  the  value  ot 
the  personalty,  with  interest.*  Hijdon  : 
Garrett,  50   So.  232,   163  Ala.  285. 

§  868.  Remedies  of  Subscqiicnt  Psrcliii- 
ers. 

Plaintiff  in  detinue  for  a  cow  harici 
the  burden  of  proof  docs  not  ovcrcon:? 
the  positive  testimony  of  a  witness,  w"v 
sold  the  cow  to  plaintiflPs  seller,  that  it* 
retained  the  title  till  the  purchase  prcs 
was  paid,  and  that  it  was  never  paid,  hy 
testimony  affording  a  mere  inference  :hit 
the  title  was  not  retained,  or,  if  retain*c 
that  the  purchase  price  had  been  prz 
Goodgame  v.  Sanders,  37  So.  200.  14^ 
Ala.  247,  cited  in  note  in  5  L.  R.  A^  V 
S.,  477. 

§  870.    Criminal    Responsibility    for  S^ 
moval  or  Transfer  of  Property. 

A    contract,     after    reciting     that    t^e 
vendors    had    "rented"    certain    fumits-t. 
provided  that  the  title  should  remain  r 
the   vendors   until   the    purchase    mocty 
was   paid   in    specified    installments,  zzd 
on   default  in  any  payment   the   venders 
reserved    the    right    to    take     possessix: 
without   legal   process.     There    was  iV- 
ther  provision  that  all  payments  should 
be  placed   to  a   credit  of  the 'vendee  li 
payments   on   the   "lease"    or   any    otrrr 
goods  for  which  he  might  owe  the  mi- 
ors  on  open  account  on  any  other  **lcMSt ' 
until   his   account   should    be    settled   rr 
full.    Held,  that  the  contract  was  one  .: 
"conditional   sale,"   entitling   the   Tecd<«^ 
to  the  protection  afforded  by  Code  I9cr 
§  7342,  makng  it  a  crime  to   remove  ?? 
sell   personal   property  to  hinder  or  de- 
fraud any  person  who  has  a  Talid  <im 
thereto,   with    knowledge    of    the    exist- 
ence  of  such  claim.     Steele  r.   Siate.  li 
So.  673,   159  Ala.  9. 


Sales  at  Auctkm. 

See  the  title  AUCTIONS  AND  AUCTIONEERS. 

Salesmen* 

See  the  titles  CARRIERS;  LICENSES;  MASTER  AND  SERVANT. 


Sdioons. 

the    titles    CONSTITUTIONAL    LAW;    DRUNKARDS;    INTOXICATING 

LIQUORS;  LICENSES;  NUISANCE. 


SALVAGE. 

lien  and  Recovery. 

j§  1.  Nature  and  Incidents  of  Lien. 

§  2.  Suits  for  Salvage. 

§  3.  Nature  and  Form  of  Remedy. 

Cross  References. 
e,  in  general,  the  title  ADMIRALTY. 


I.  LIEN  AND   RECOVERY. 

Nature  and  Incidents  of  Lien. 

pointment  of  Appraisers. — Under 
,  §§  2863-2876,  authorizing  property 

to  be  taken  up  and  secured,  and 
gr  right  of  salvage  to  the  person 
performs  the  services,  and  requir- 
hat  the  property  must  be  first  ex- 
d  to  a  justice,  and  if  in  his  opinion 
^orth  more  than  $30  he  must  issue 
der  of  appraisement  to  three  dis- 
sted    freeholders,   unless   it   affirmi- 

appears  by  a  minute  made  by  the 
\  that  he  determined  its  value  to 
>re  than  $30,  an  order  appointing 
sers  is  void,  and  their  appraise- 
does   not  create  a  statutory  charge 


on    the   property.     Crowder   r.    Fletcher, 
80    Ala.    219. 

§   2.   Suits   for  Salvage. 

§  S.  Nature  and  Form  of  Remedy. 

Code,  §§  2863-2876,  authorizing  prop- 
erty adrift  to  be  taken  up  and  secured, 
and  giving  a  right  of  salvage  to  the  per- 
son who  performs  such  services,  create 
a  right  and  provide  a  summary  remedy 
for  its  enforcement,  and  being  in  dero« 
gation  of  the  common  law,  everything 
necessary  to  confer  jurisdiction  must  af- 
firmatively appear,  and  nothing  will  be 
intended  to  have  been  done  which  is  not 
affirmatively  shown  to  have  been  done. 
Crowder  v.  Fletcher,  80  Ala.  219. 


See  the  titles  CARRIERS;  COMMERCE;  SALES. 

Sanatoriumt. 

See  the  title  HOSPITALS. 


Sanitary '  G>iQin]fsion. 

See  the  titles  ANIMALS;  HEALTH. 

Sanitary  Districts. 

See  the  titles  ANIMALS;  HEALTH. 

Sanitary  Officers. 

See  the  title  HEALTH. 
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Sanitary   Regulatk»s. 


See   the   titles   CONSTITUTIONAL   LAW;   HEALTH;   MUNICIPAL  CORPO- 

RATIONS. 


Sanitatioiu 

Sec  the  titles  HEALTH;  MUNICIPAL  CORPORATIONS- 

Sanity. 

Sec  the  titles  HOMICIDE;  INSANE  PLRSONS 


Satisfaction. 

See  the  titles  ACCORD  AND  SATISFACTION;  COMPROMISE  AND  SET- 
TLEMENT; PAYMENT;  RELEASE;  TENDER.  As  to  acceptance  of  check  u 
discharging  drawer,  see  the  title  BANKS  AND  BANKING.  As  to  satisfactioa  b« 
guarantors,  principals  and  sureties,  etc.,  see  the  appropriate  specific  titles,  suu  a 
GUARANTY;  PRINCIPAL  AND  SURET^.  As  to  satisfaction  of  innait* 
debts,  executions,  judgments,  legacies,  mechanics'  liens,  mortgages,  notes,  itaLa 
liens  and  other  obligations,  see  the  appropriate  specific  titles  such  as  AKNUITIHSi 
CORPORATIONS;  COSTS;  EXECUTION;  JUDGMENT;  WILLS;  etc  M  t: 
satisfaction  in  the  performance  of  contracts,  etc.,  see  the  title  CONTRACTS,  oi 
other  appropriate  specific  titles,  such  as  MASTER  AND  SERVANT;  PRINCIPAl 
AND  AGENT;  etc. 

Saving  Claiue. 

See  the  title  STATUTES. 


Savings  Banks. 

See  the  titles  BANKS  AND  BANKING;  TAXATION. 

Sawmills. 

See  the  titles  CONTRACTS;  LICENSES;  LOGS  AND  LOGGIXG, 

.  Sca£Folds. 

See  the  title  MASTER  AND  SERVANT. 

Scaling. 

See  the  title  LOGS  AND  LOGGING. 

Scaling  Laws. 

See  the  title  PAYMENT. 
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Scalpers. 

Sec  the  titles  CARRIERS;  LICENSES. 

ScandaL 

to  scandal  in  pleading,  see  the  titles  EQUITY;  PLEADING.      As  to  scandal 
and  impertinence  in  briefs  on  appeal,  sec  the  title  APPEAL  AND  ERROR. 

Scandalum  Magnatum. 

See  the  title  LIBEL  AND  SLANDER. 

Scavengers. 

See  the  title  MUNICIPAL  CORPORATIONS. 


Schedule. 

8  to  schedule  in  bankruptcy,  see  the  title  BANKRUPTCY.  As  to  schedule  of  as- 
and  liabilities  accompanying  assignment  for  creditors,  see  the  title  ASSIGN- 
NTS  FOR  BENEFIT  OF  CREDITORS.  As  to  schedule  in  insolvency  pro- 
ings,  see  the  title  INSOLVENCY.  As  to  schedule  in  attachment,  see  the  title 
PACHMENT.  As  to  schedule  of  the  exempt  property,  see  the  title  EXEMP- 
NS.  As  to  schedule  of  property  taken  on  execution^  see  the  title  EXECU- 
N.  As  to  schedule  of  carrier's  rates,  see  the  titles  CARRIERS;  SHIPPING, 
o  schedule  of  carrier's  trains,  see  the  title  CARRIERS. 


Schism. 

See  the  title  RELIGIOUS  SOCIETIES. 

School  Funds. 

Sec  the  title  SCHOOLS  AND  SCHOOL  DISTRICTS. 

School  Lands. 

he    titles  ADVERSE  POSSESSION;   CONSTITUTIONAL  LAW;   PUBLIC 
LrANDS;  SCHOOLS  AND   SCHOOL  DISTRICTS;  TAXATION. 
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SCHOOLS  AND  SCHOOL  DISTRICTS. 

I.  Public  Schools. 

(A)  Establishment,  School  Lands  and  Funds,  and  Regulation  in  GencraL 
§  1.  Application  to  School  Purposes  of  School  Lands  and  Procads 

Thereof. 
§  2.  School  Funds. 

(B)  Creation,  Alteration,  Existence,  and  Dissolution  of  Districts. 
§  3.  Constitutional  and   Statutory  Provisions. 

(C)  Government,  Officers,  and  District  Meetings. 
§  4.  Constitutional  and  Statutory  Provisions. 
§  5.  State  Boards  and  Officers. 

§  6.  County  Boards  and  Officers. 

§6(1)  Term  of  Office,  Vacancies,  and  Holding  Over. 

§  6  (2)  Removal. 

§  6  (3)  Powers,  Duties,  and  Liabilities  in  General. 
§  7.  District  and  Other  Local  Officers. 

(D)  District  Property,  Contracts,  and  Liabilities. 
§    8.  Location. 

§    9.  Contracts. 

§  10.  Making,  Requisites,  and  Validity. 

§  11.  Construction  and  Operation. 

(E)  District  Debt,  Securities,  and  Taxation. 

§  12.  Power  to  Incur  Indebtedness  and  Expenditures. 
§  13.  Administration  of  Finances  in  General. 
§  14.  Appropriations. 
§  15.  School  Taxes. 

§  16.  Power  and  Duty  to  Tax. 

§  17.  Amount  of  Tax. 

§  18.  Persons  and  Property  Liable. 

§  19.  Poll  Taxes. 

§  20.  Disposition  of  Proceeds  of  Taxes  and  Other  Revenue. 

(F)  Claims  against  District,  and  Actions. 

§  21.  Actions  by  or  against  District.  » 

§  22.  Capacity  to  Sue  or  Be  Sued. 

§  23.  Parties. 

§  24.  Contracts  of  Employment. 

§  25.  Making,  Requisites,  and  Validity. 

§  26.  Construction  and  Operation. 

§  27.  Performance  or  Breach. 

§  28.  Suspension,  Removal,  and  Reassignment. 
§  29.  Compensation. 

§  30. In  General. 

§  31.  Actions. 

(G)  Pupils,  and  Conduct  and  Discipline  of  Schools. 
§  32.  Payment   for  Tuition. 
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Cross  References, 

i\s  to  public  lands  reserved  for  school  purposes  but  not  allotted  to  school  dis- 
cts,  see  the  title  PUBLIC  LANDS.  As  to  taxation  for  school  purposes,  see  the 
[e  TAXATION.  As  to  discrimination  in  school  regulations,  see  the  titles  CIVIL 
GHTS;  CONSTITUTIONAL  LAW.  As  to  gifts  of  grants  for  the  purpose  of 
ication,  see  the  title  CHARITIES.  As  to  nuisance  affecting  school  houses,  see 
:  title  NUISANCE.  Sec  also,  the  titles  ASYLUMS;  COLLEGES  AND  UNI- 
:RSITIES;  DEDICATION;  ELECTIONS;  EMINENT  DOMAIN;  INDIANS; 
JNICIPAL  CORPORATIONS, 


L  PUBLIC  SCHOOLS. 

)  ESTABLISHMENT,  SCHOOL 
LANDS  AND  FUNDS,  AND  REG- 
ULATION IN  GENERAL. 

.  Application  to  School  Pnrpoaes  of 
School  Lailds  and  Proceeds  Thereof. 

lability  of  Commissioner  for  Interest 
Rents. — Where  a  commissioner,  ap- 
ited  to  rent  the  university  lands  of 
!>ama,  fails  to  report  and  pay  over 
rents,  he  is  chargeable  with  interest, 
ock  V.  Governor,  2  Port.  484. 

ow  School  Commissioners  Desig- 
d  in  Suit — ^Under  Act  1823,  by  which 
school  commissioners  of  each  town- 
are  constituted  bodies  corporate, 
h  may  sue  and  be  sued,  they  are 
erly  designated  in  a  writ  as  ''school 
nissioners  of  a  township,  describ- 
t  by  number  and  range,  and  it  is  not 
isary  that  they  should  be  described 
ommissioners  of  the  sixteenth  sec- 
of  such  township.  School  Corners  v. 
,   2   Stew.  &  P.  190. 

lentials    to    Rescission    of    Sale    of 
enth    Section. — The   vote   of   a   ma- 
of  all  the  legal  voters  of  a  town- 
is    necessary   to   authorize    the   re- 
on    of    a    contract    for    the    sale    of 
section  land.     The  assent  of  a  ma- 
of  the  voters,  is  not  sufficient.    Al- 
State  Bank,  15  Ala.  788. 

rer    of   Commissioners  to   Maintain 
Ltatus   Assampsit  for  Price  of  Six- 
Section. — The     school     commis- 
5   of  the  several  townships  are  cre- 
ipecial   corporations  by  the   several 
^latins  to  schools  and  school  lands. 
It    power   to   take  and   hold  lands, 
:an     not     maintain    indebitatus    as- 
it    against   the   vendee   of   the   six- 
section    sold   as    the   property   of 
>wnship,     to    recover    their    price. 
Comm'rs  v.  Aikin,  5  Port.  169. 


§  t.  School  Ponds. 

Validity  of  Act  to  Keep  in  Each 
County  Proportionate  Share  of  School 
Money.— The  act  of  April  19,  1873,  en- 
titled "An  act  to  keep  in  each  county  a 
proportionate  share  of  the  public  school 
money,"  does  not  violate  either  letter  or 
spirit  of  the  provision  in  Const.,  art.  4, 
§  31,  that  "no  money  shall  be  drawn 
from  the  treasury  but  in  pursuance  of 
an  appropriation  made  by  the  law." 
Smith  V.  Speed,  50  Ala.  276. 

Administrators  of  Ponds  for  Mobile 
County. — ^Though  the  state  be  without 
constitutional  power  to  divert  from  the 
purposes  of  the  trust  created  by  it  funds 
intrusted  to  the  Mobile  school  commis- 
sioners, it  may,  in  its  discretion,  change 
the  administrators  of  the  funds  and  the 
mode  of  their  administration.  Mobile 
School  Com'rs  v.  Putnam,  44  Ala.  506. 

Under  the  present  laws  of  the  State, 
the  superintendent  of  education  for  Mo- 
bile county  is  the  only  person  author- 
ized to  draw  from  the  state  treasury, 
moneys  belonging  to  said  county  for  the 
use  of  public  schools  therein.  Mobile 
School  Comm'rs  r.  Putnam,  44  Ala.  506. 

CB)  CREATION,  ALTERATION,  EX- 
ISTENCE, AND  DISSOLUTION 
OF  DISTRICTS. 

§  3.  Constitutional  and  Statutory  Provi- 
sions. 

Construction  and  Operation  of  Loc. 
Acts  1896-»7,  p.  614,  Creating  Special 
School  District. — The  special  school  dis- 
trict created  and  incorporated  by  Loc. 
Acts  1896-97,  p.  514,  was,  as  a  town, 
taken  thereby  out  of  that  general  class 
of  towns  affected  by  Mun.  Code  Law 
(Gen.  Laws  1907,  p.  878),  §  175,  applying 
such  law  to  certain  cities  and  towns,  and 
hence  its  existence  was  not  affected  by 
such  law.  Tubbs  v.  White,  160  Ala.  168, 
49   So.   78. 
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Loc.  Acts  1896-97,  p.  514|  a  special  law 
providing  for  the  creation  and  incorpo- 
ration of  a  separate  school  district  for 
the  maintenance  of  a  public  school 
therein,  is  not  repealed  by ,  Mtin.  Code 
Law  (Gen.  Acts  1907,  p.  892)  §  200,  re- 
pealing all  laws,  both  general  and  spe- 
cial, in  conflict  therewith.  Tubbs  v. 
White,  160  Ala.  168,  49  So.  78. 

Loc.  Acts  1896-97,  p.  514,  a  special  law 
creating  and  incorporating  a  separate 
school  district  and  providing  for  the 
maintenance  therein  of  a  public  school, 
and  that  the  district  officers  "shall  hold 
office  for  and  during  the  term  of  their 
residence  within  the  district,"  is  not  re- 
pealed by  the  Municipal  Code  Law  (Gen. 
Acts  1907,  p.  879),  as  section  177  pro- 
vides that  "the  provisions  of  this  act  rel- 
ative to  public  school  systems  shall  not 
apply  to  cities  and  towns  .in  counties 
now  having  by  law  a  combined  city  and 
county  natural  school  system  operated 
under  a  single  board  of  education,  or 
where  the  members  of  a  school  board 
hold  office  for  life."  Tubbs  v.  White,  160 
Ala.  168,  49   So.   78. 

Gen.  Acts  1903,  p.  289,  for  redistricting 
of  public  schools  and  the  maintenance 
thereof,  provides  by  section  19  that  "the 
provisions  of  this  act  shall  not  apply  to 
any  county  heretofore  districted  by  law 
and  which  has  a  special  levy  from  the 
county  for  the  support  of  the  public 
schools,  or  to  school  districts  heretofore 
established  by  law.'*  This  section  was 
amended  by  Gen.  Acts  1907,  p.  482,  §  6, 
by  omitting  the  phrase  "or  to  school  dis- 
tricts heretofore  established  by  law.'* 
Held,  that  these  general  acts  did  not  re- 
peal by  implication  a  special  act  (Loc 
Acts  1896-97,  p.  514)  to  create  a-  special 
township  as  a  separate  school  district, 
incorporate  the  same,  define  its  powers, 
and  provide  for  the  maintenance  of  pub- 
lic schools  in  such  district.  Tubbs  v. 
White,   160  Ala.  168,  49   So.  78. 

(C)    GOVERNMENT,     OFFICERS. 
AND  DISTRICT  MEETINGS. 

§  4.  Constitutional  and  Statutory  Provi- 
sions. 

Laws  1903,  p.  290,  relating  to  the  redis- 
tricting of  pubic  schools,  is  a  restate- 
ment of  the  entire  law  on  the  subject, 
and    in   regard    to    the   management   and 


control  of  the  same,  and  was  inteodcd  :■- 
set  up  a  new  system,  so  that  wfaatevtr 
power  any  school  officer  may  have  o: 
these  subjects  must  be  derived  from  th; 
?.ct.  Gibson  v.  Mabrey,  145  Ala.  112. 4) 
So.  297. 

%  6.  State  Boards  and  Officers. 

Powers  of  Board  of   Edncatioa.— Pis 

"full  legislative  powers"  vested  by  *>t 
constitution  in  the  "board  of  edncador/ 
clothed  it  with  all  the  powers  which  i^-e 
general  assembly  might  have  exercise:, 
if  legislative  power  had  not  been  cce- 
ferred  on  the  "board  of  education,'  r 
reference  to  the  public  educational  !»> 
tutions  of  the  state.  This  power  co^^r; 
the  whole  field  of  legislation  on  this  sdh 
ject,  including  officers  and  agents  to  be 
employed,  the  mode  and  manner  of  the? 
election  or  appointment,  and  their  t«- 
ure  of  office;  for  what  causes,  and  be? 
and  by  whom  removable;  their  dutif? 
and  compensation,  etc  Mobile  Schoc' 
Comm'rs  v.  Putnam,  44  Ala.  506l 

The  board  of  education  has  foil  lefi^ 
lative  powers  in  reference  to  the  MoWe 
School  Commissioners,  and  other  pd)£: 
educational  institutions;  and  all  the  |ycS 
lie  educational  institutions  of  the  stit? 
are  legally  under  the  control  and  xi*- 
agement  of  the  superintendent  of  pcti: 
instruction  and  the  board  of  edncatice 
Mobile  School  Comm'rs  r.  Putnam,  44 
Ala.  506. 

Sessions. — ^Undcr  article  6,  sectioa 
of  the  constitution,  the  board  of  edoci- 
tion  may  continue  in  session  twr-*^ 
business  days,  not  including  Snndap- 
and  it  does  not  require  that  they  shi!: 
follow  in  successive  order.  There  is  ro 
reason  why  the  board  of  educatioa  ni- 
not  take  a  recess,  without  having  t"^ 
recess  counted  against  it.  Mobile  Schc«* 
Comm'rs  v,  Putnam,  44   Ala.  506. 

Nature  and  B£Fect  of  Acta. — K  reso*:- 
tion  of  the  board  of  education,  apfrr-- 
ing  or  disapproving  the  appotntxncst  ^ 
removal  of  an  officer,  is  not  in  any  :.'- 
curate  sense  a  law,  but  is  merely  aa  ad- 
ministrative act  and  docs  not,  therfi"*"- 
require  the  approval  of  the  govenKr  *" 
give  it  effect  Mobile  School  Comn'f 
V,  Putnam,  44  Ala.  506. 

The  general  acts  of  the  board  of  ttt- 
cation  are  public  acts  of  which  the  cosr^ 
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ake  judicial  notice,  as  of  the  other 
:  acts  of  the  state,  and  the  same 
oiptions  will  be  made  in  their  fa- 
Mobile  School  Comm'rs  v.  Putnam, 
a.  506. 

lecessary  to  sustain  the  acts  of  the 
of  education,  it  will  be  presumed 
the  session  was  continued  for  a 
•  period  than  twenty  days,  "by  au- 
r  of  the  governor."  Mobile  School 
'rs  V.  Putnam,  44  Ala.  506. 

!oiinty  Boards  and  Officers. 

1)  Term  of  Office,  Vacancies,  and 
>^dmg  Over. 

rintendent  of  Education  of  Mont- 
r  County.— Act  Feb.  7,  1899  (Acts 
,  p.  676),  provided  that  the  super- 
:nt    of    education    of    Montgomery 

should  be  elected  at  the  general 
1  to  be  held  on  the  first  Monday 
ust,  1900,  and  at  the  general  elec- 
ery  four  years  thereafter;  that  his 
f  office  should  begin  on  October 
towing  the   election,   and   that   he 

hold  office  until  his  successor 
be  duly  qualified.  Acts  1903,  p. 
relation  to  general  elections,  pro- 
lat  county  superintendents  should 
^ed  in  November,  1904,  and  every 
&ars  thereafter.  Held,  that  the 
n  as  to  the  superintendent  hold- 
ce  until  his  successor  should  be 
alified  did  not  prolong  the  term 

of  the  incumbent  at  the  time  of 
:tion  in  November,  1904,  beyond 
nable   time   to   enable   the   newly 

officer  to  qualify.  State  v, 
on,  38  So.  679,  142  Ala.  98;  Mil- 
tate  (Ala.),  38  So.  1036;  State  v. 
t>e  (Ala.),  38  So.  1038;  Walton  v, 
la.),  38  So.  1039. 
Mf  obile  School  Commissioners. — 
r<l  of  commissioners,  known  by 
e  of  "The  Mobile  School  Com- 
rs,"  as  created  by  the  act  of  10th 
1826,  was  an  irregular  quasi 
on,  public  in  its  nature,  and  so 
1,  under  all  the  legislation  in  re- 
ereto,  down  to  the  adoption  of 
ent  constitution  of  the  state, 
efore,  subject  at  all  times  to  leg- 
on  trol.  Mobile  School  Comm'rs 
XI,    44  Ala.  506. 

act  of  August  11th,   1868,   the 

tlie  Mobile  school  commission- 


ers became  vacant  The  words'  "other 
school  officers"  embraces  school  com- 
missioners. If  the  complainants,  claim- 
ing to  be  such  commissioners,  were 
elected  or  appointed  after  that  date,  they 
ceased  to  be  such  school  commissioners, 
by  virtue  of  the  resolutions  of  the  board 
of  education  of  the  19th  day  of  August, 
1869.  Mobile  School  Comm'rs  v,  Put- 
nam, 44  Ala.  506. 

§  6  (9)  Removal 

Effect  of  Decision  of  Superintendent 
of  Public  Instruction. — Under  Const. 
1868,  art.  2,  giving  the  acts  of  the  board 
of  education  the  force  and  effect  of  law, 
and  under  the  act  of  the  board  for  1874, 
authorizing  the  superintendent  of  public 
instruction  to  remove  any  county  super- 
intendent whenever,  in  his  opinion,  the 
interests  of  public  education  demand 
such  removal,  his  exercise  of  discretion 
in  that  regard  can  not  be  reviewed  by 
the  courts.    State  v.  Shaver,  54  Ala.  193. 

§  6  (8)  Powers,  Duties,  and  Liabilities  In 
General. 

Nature  of  Action  for  Failure  of  Super- 
intendent to  Pay  Over  Money. — Sess. 
Acts  1855-56,  p.  44,  art.  4,  §  6,  relative  to 
.schools,  etc.,  providing  that,  if  the  county 
superintendent  fails  to  pay  over  accord- 
ing to  law  the  money  in  his  hands,  he 
shall  be  liable  to  the  penalty  set  fprth 
in  Code,  §  382,  against  treasurers  who 
failed  to  pay  over  school  funds,  does  not 
authorize  a  summary  remedy  against 
him  and  the  sureties  on  his  bond,  such  as 
a  motion  for  judgment  on  his  bond. 
Underwood  v.  School  Tp.  16,  Range  27, 
34   Ala.  29. 

Failure  to  Ffle  Bond  as  Defense  to 
Suit  for  Default — Failure  to  file  a  copy 
of  the  county  superintendents  bond  with 
the  state  superintendent  of  education,  as 
required  by  Code,  §  906,  is  no  defense  to 
him  or  his  sureties  in  an  action  for  a  de- 
fault.    Reed  v.  Summers,  79  Ala.  522. 

Suit  against  Sureties  of  Deceased 
County  Superintendent. — Code,  §  3397, 
subd.  3,  giving  a  summary  remedy  by 
notice  and  motion  in  favor  of  the  county 
superintendent  of  education  against  his 
defaulting  predecessor,  "who  has  re- 
signed, or  moved  from  the  county,  or 
been     legally    removed    from    office,   or 
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whose  tftrm  of  office  has  expired,  aiid  the 
sureties  on  his  official  bond,  or  any  of 
them,"  authorizes  a  suit  ag'ainst  the  sure- 
ties alone  where  the  defaulter  dies  be- 
fore the  expiration  of  his  term  of  office. 
Reed  v.  Summers,  9  Ala.  522. 

•On  the  death  of  a  defaulting  county 
superintendent  of  education,  there  is  no 
statute  which  authorizes  a  joint  action, 
or  summary  proceeding  by  notice  and 
motion,  against  his  personal  representa- 
tive and  the  sureties  on  his  official  bond; 
and  if  the  personal  representative  is  hn- 
properly  joined  as  a  defendant  in  such 
action  or  proceeding,  his  name  may  be 
struck  out  by  amendment,  or  a  discon- 
tinuance entered  as  to  him.  Reed  v. 
Summers,  79  Ala.  522, 

Liability  of  Sureties  for  Loan  without 
Authority. — A  county  superintendent  of 
education,  without  authority,  borrowed 
money,  and  transferred  to  the  lender  a 
portion  of  the  school  fund  to  reimburse 
him;  the  sureties  on  the  bond  of  the  su- 
perintendent given  for  the  faithful  dis- 
charge of  his  duties  having  no  connec- 
tion with  the  loan.  Held,  that  the  fund 
so  obtained  by  the  lender  was  held  in 
trust  for  the  county,  and  that  the  fact 
that  he  afterwards  returned  it  to  the 
county  did  not  give  him  any  right  against 
the  sureties  of  the  superintendent,  al- 
though the  money  returned  by  him  was 
used  in  making  up  a  deficit  in  the  school 
funds  for  which  such  sureties  were  lia- 
ble. Collier  v,  Henderson,  86  Ala.  279.  5 
So.   488. 

Right  of  Trustees  to  Funds  in  Hands 
of  Superintendent  as  A£Fected  by  Default 
of  Predecessor. — Sess.  Acts  1855-66,  art. 
4,  §  5,  provides  that  the  county  superin- 
tendent shall  pay  over  the  funds  in  his 
hands  on  the  application  of  the  trustees, 
"provided  they  have  discharged  the  du- 
ties and  at  the  time  appointed  as  pre- 
scribed in  article  2,  §  13,  and  not  other- 
wise." Held,  in  a  summary  proceeding 
against  a  county  superintendent  and  his 
sureties  for  failure  to  pay  over  to  the 
trustees  a  balance  in  his  hands,  that  said 
§  5  imposes  no  disability  on  trustees  who 
have  duly  discharged  all  their  duties  on 
account  of  the  failure  of  their  predeces- 
sors to  comply  with  all  the  requirements 
of  the  law.  Underwood  v.  School  Town- 
ship, 34  Ala.  29. 


Powers  of  Mobile  School 
ers. — The  board  of  commissioners,  knovi 
by  the  name  of  "The  Mobile  School  Coc- 
missioners"  was  created  for  ptiblic  ecds 
and  purposes,  and  not  for  private  beacft 
or  emolument;  the  corporators  had  zz 
property  in  the  corporation,  nor  hr* 
they  paid  to  the  state  anything  amoci:- 
ing  to  a  valuable  consideration,  for  :!s 
charter;  consequently,  no  contract  a- 
isted  between  it  and  the  state,  the  ob^ 
gation  of  which  is  protected  from  ir- 
pairment  by  the  constitution  of  lii 
United  States.  Mobile  School  Comers 
V.  Putnam,  44  Ala.  506. 

§  7.  District  and  Other  Local  Oficen 

Tenure  under  Special  Act. — Loc  Ari 
1896-97,  p.  514,  a  special  law  creatmg  izi 
incorporating  a  separate  public  sck^ 
district  and  providing  that  the  memk'^ 
of  the  school  board  "shall  hold  o6ce  re 
and  during  the  term  of  their  rcaderif: 
within  the  district,"  creates  a  life  tcict 
of  office  in  such  members,  conditio:;: 
only  on  residence  in  the  district  Sii:t 
V.   White,  49   So.   78,    160   Ala.   168. 

(D)     DISTRICT    PROPERTY.     COS-| 
TRACTS,  AND   LIABILITIES 

§  8. Location. 

Location. — Under  Laws   1903,  p.  29^  \ 

11,  relating  to  the  redistricting  of  r-^ 
He  schools,  providing  that  the  ccs-r 
board  of  education  shall  have  the  er.'tt 
control  of  the  public  schools  wit'J 
their  respective  counties  unless  otH' 
wise  provided  by  law,  and  shall  niii 
rules  and  regulations  for  the  govcnixrJ 
of  the  schools,  see  that  the  teachers  y 
form  their  duties,  and  exercise  i* 
powers  consistent  with  the  law,  u 
their  judgment,  will  best  subserre 
cause  of  education,  the  matter  of  the  * 
cation  of  schools  in  the  several  distr:- 
does  not  come  within  the  power?  c» 
ferred  on  the  district  trustees,  bnt  $^- 
power  belongs  to  the  county  bci'i 
Gibson  r.  Mabrey,  40  So,  297,  1«  All 
112. 

§  9.  Contracts. 

§   10.  Making,  Requiaittt*  and  Vi 

Udity. 

Contract  for  Exclusive  Right  to  F 
nish    Books.— Act    March    4,  1903   >  V: 
1903,  p.   167),   securing   to   the   $occ«sJJ 
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der  the  exclusive  right   to  supply  to 
public  free  schools  and*  the  patrons 
reof  the  books  adopted  by  the  school 
rd  commission,  is  not  invalid  on  the 
und  that  the  contract  provided  for  is 
one  between  the  state  and  such  bid- 
Dickinson   V,    Cunningham,    37   So. 
140  Ala.  527. 

sntract  between  Board  and  Member 
reof  for  Purchase  of  Musical  Instru- 
t~Where  a  school  board  of  control 
hases  musical  instrument  for  a 
ol  in  good  faith,  the  fact  that  the 
r  was  a  member  of  the  board  does 
prohibit  him  from  making  the  sale 
le  board  purchasing  the  instruments 
him,  if  he  was  not  guilty  of  any 
I,  misrepresentation,  or  concealment, 
the  contract  was  otherwise  fair  and 
>nable.  State  v.  Fields,  31  So.  6, 
da.  201. 

Construction  and  Operation. 


itract  for  Exclusive  Rights  to  Sup- 
Books.— The     Uniform     Text-Book 
(Act  March  4,  1903,  p.  167),  in  con- 
)n    with    the    contract    therein    pro* 
for  with  the  successful  bidder,  se- 
to   such  bidder  the  exclusive  right 
pply    the    books    adopted    by    the 
board  commission  and   stipulated 
contract,  to  the  public  free  schools 
le    patrons    thereof.      Dickinson    v. 
igham,   37  So.   345,   140  Ala.   527. 

DISTRICT   DEBT,  SECURITIES, 
CD    TAXATION. 

Power  to  Incur  Indebtedness  and 
penditures. 

[cation  of  Ultra  Vires  Act  in  Mak- 
>axi  on  Real  Estate.— Where  the 
ture  had  power  to  authorize  the 
commissioners  of  a  township  to 
I  loan  on  real  estate,  the  ultra 
zt  oi  the  commissioners  in  mak- 
h  a  loan  is  remedied  by  an  act 
^  the  same,  if  no  contract  or 
rights  are  violated  or  impaired, 
r     V.    Etheredge,   43    So.    368,   14S 

AsLTch  2,  1901  (Acts  1900-01,  p. 
rovides  in  §  3  that  the  rights  of 
ornmissioners  in  all  existing  con- 
*^  vested  in  the  trustees,  and  in 
t  the  trustees  may  enforce  any 
contracts  made  by  the  commis- 
Held,    that     these     provisions 


ratify  the  ultra  vires  act  of  the  com- 
missioners in  making  a  loan,  and  em- 
power their  successors,  the  trustees,  to 
enforce  the  loan  contract  Courtner  v. 
Etheredge,  43  So.  368,  149  Ala.  78. 

§  18.  Administration  of  Finances  in  Gen- 
eraL 

Motion  Relating  to  Funds  against 
Commissioner  by  Voter.  —  Where  a 
school  commissioner  has  drawn  school 
funds  from  the  bank,  which  he  fails  to 
pay  over  as  directed  by  law,  any  legal 
voters  of  the  township  may  maintain  an 
action  against  him  for  the  recovery  of 
the  money,  by  motion  under  the  statute. 
Burns  r.   Minter,  12  Ala.  316. 

Recovery  of  Funds  by  One  Commls* 
sioner  against  Another.— One  school  com- 
missioner, as  such,  can  not  recover  from 
another  commissioner  money  belonging 
to  the  school  fund  in  his  hands.  Burns 
V.  Minter,  12  Ala.  316. 

Reimbursement  of  Tuition  Where 
Teachers  Not  Employed. — Where  the 
school  commissioners  neglect  to  employ 
teachers,  and  refuse  to  appropriate 
money  in  their  hands  for  the  tuition  of 
children  of  the  township,  if  the  children 
of  the  township  do  attend  other  schools, 
within  its  limits,  the  tuition  money  may 
be  recovered  from  them,  or  any  one  of 
them,  by  any  legal  voter,  for  the  purpose 
of  defraying  such  tuition;  and  the  judg- 
ment may  be  rendered  in  the  name  of 
the  plaintiff,  for  the  aggregate  sum,  as- 
certaining the  several  sums  due  each 
child,  or  parent,  to  be  satisfied  by  the 
payment  of  these  several  amounts,  to 
the  persons  respectively  entitled.  Burns 
V.   Minter,  12  Ala.  316. 

§  14.  Appropriations. 

Appropriation  in  Aid  of  •  Construction 
cf  High  School  Erected  under  Act  Aug.  7, 
1907. — Loc.  Acts  1898-99,  p.  30,  confers 
on  the  board  of  revenue  of  Lawrence 
county  such  powers  and  jurisdiction  as 
county  commissioners  have.  Code  1907, 
I  133,  authorizes  the  county  commission- 
ers to  erect  courthouses,  jails,  hospitals* 
and  other  necessary  county  buildings; 
§S  134,  138,  relate  to  the  levy  and  collec- 
tion of  special  taxes  for  purposes  therein 
named;  and  §  158  authorizes  the  county 
commissioners  to  order  elections  to  de- 
termine whether  the  bonds  of  the  county 
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shall  be  issued  to  construct  public  build- 
ings, including  schoolhouses.  Act  Aug. 
7,  1907  (Gen.  Acts  1907,  p.  728)  §  3.  pro- 
vides that  when  the  "citizens"  of*  a 
county  shall  secure  a  suitable  site  and 
erect  a  high  school  building,  and  convey 
the  same  to  the  state,  the  state  will  then 
make  an  annual  appropriation  to  main- 
tain such  high  school.  Held,  that  Code 
1907,  §§  133,  134,  138,  158,  relate  only  to 
those  schoolhouses  owned  by  the  county, 
and  do  not  relate  to  a  high  school  build- 
ing erected  pursuant  to  Act  Aug.  7,  1907 
(Gen.  Acts  1907,  p.  728),  and  that  the 
board  of  revenue  is  without  power  to 
appropriate  county  funds  to  aid  in  the 
construction  of  such  a  high  school  build- 
ing. Kumpe  V.  Bynum,  48  So.  55,  158 
Ala.  311. 

§  16.  School  Taxes. 


§  16. 


Power  aitd  Duty  to  Tax. 


Delegating  Power. — Under  the  Ala- 
bama constitution,  the  legislative  assem- 
bly has  no  right  to  delegate  the  power 
of  taxation  to  a  school-district  or  any 
other  corporation  except  a  municipal 
one;  and  the  trustees  of  such  school-dis- 
trict being  appointed  and  not  elected,  § 
11  of  the  act  to  establish  the  Cullman 
school-district  (Acts  Ala.  1884-85,  p.  461), 
which  attempts  to  delegate  that  power 
to  them,  ignores  the  cardinal  republican 
principle  of  self-taxation,  and  is  invalid. 
Schultes  V,  Eberly,  8  Ala.  242,  3  So.  345. 

Tax  by  County  as  Local  Tax. — The 
tax  imposed  by  St.  Clair  county,  under 
authority  of  Acts  1894-95,  p.  914,  to  pro- 
vide for  the  better  support  of  schools 
in  St.  Clair  county,  is  a  purely  local  tax, 
though  imposed  by  authority  from  the 
general  assembly,  and  for  the  purpose 
of  aiding  in  the  maintenance  of  the  state 
system  of  public  education;  and  hence  is 
not  void,  as  a  tax  on  local  property  for 
a  general  purpose.  Southern  Ry.  Co.  r. 
St.  Clair  County,  27  So.  23,  124  Ala.  491. 

Operation  of  Statute  Providing  System 
of  Taxation  for  Mobile. — Revenue  Law 
Dec.  31,  1868,  §  136,  provides  that  all  laws, 
etc.,  "except  those  enacted  for  municipal 
purposes,"  upon  the  subject  of  taxation, 
are  thereby  repealed.  Held,  that  said 
act  did  not  repeal  the  act  regulating  the 
system  of  public  schools  in  the  county 
of    Mobile,    approved   January   16,   1854, 


and  providing  a  system  of  taxatos  for 
such  schools.  The  term  "municipal  p^ir* 
poses,"  as  used  in  the  revenue  law,  a^ 
plied  to  taxes  levied  in  support  of  poUk 
schools.  Horton  v.  Mobile  Schod 
Comm'rs,  43  Ala.  598. 


§  17. 


Amount  of  Tax. 


Acts  1890-91,  p.  440,  permitting  Jefie:- 
son  county  to  levy  a  tax  of  5  cents  ca 
the  $100  of  taxable  property  therein  io: 
the  support  of  its  schools,  is  not  in  \i> 
lation  of  Const,  art.  11,  §  5,  forbiddini 
the  general  assembly  to  authorize  2S} 
county  to  levy  a  larger  rate  of  tantcc 
in  any  year,  on  the  value  of  taxable  prop- 
erty therein,  than  one-half  of  one  ;?: 
centum;  since  the  act  must  be  construe: 
as  authorizing  said  county  to  lerr  :'.f 
tax,  if  within*  the  rate  prescribed  by  th' 
constitution.  Francis  v.  Soathera  v 
Co.,  27  So.  22,  124  Ala,  544. 


§   18. 


Persons  and  Property  Liabk. 


Tax  on  Auction  Sales. — ^Act  Jan.  :- 
1854,  §  4,  subd.  1,  provides  for  levy  o:  i 
school  tax  of  a  certain  rate  on  all  <£> 
jects  of  taxation  embraced  in  the  rcvtiic 
laws  of  the  state,  except  licenses:  sibc- 
vision  2  provides  for  "auction  sales,"  jt  ' 
subdivision  3  for  "license  taxes."  *'' 
Feb.  15,  1856,  repeals  such  portion  of  - ' 
former  law  as  authorized  levy  of  a  :» 
"on  all  subjects  of  taxation  embra: : 
in  the  revenue  laws  of  the  state  ciccr 
license."  Held,  that  the  later  act  did  -;* 
repeal  the  provision  of  the  former wh-'- 
directed  the  collection  and  appropnat?  i 
to  school  purposes  of  taxes  on  aar^: 
sales.  Brooks  v.  Mobile  School  Coau::% 
31   Ala.  227. 

Tax  on  Liquor  Licenaea.  — Moi:^€ 
county  school  act  of  January  16.  iSH.  fit 
4,  5,  authorized  the  levy  of  a  ceru» 
school  tax  on  all  subjects  of  taxat::t 
embraced  .  in  the  revenue  laws  of  -^ 
state,  "except  licenses,"  and  also  directr^ 
the  collection  and  appropriation  '^ 
school  purposes  of  a  tax  on  licenses  "' 
retailing  spirituous  liquors,  and  iinpo^ 
a  penalty  for  its  violation.  Act  Feb  31 
1856,  §  1,  enacted  that  the  entire  ain«cM 
of  taxes  now  required  by  law  to  be  •:'■ 
lected  by  the  judge  of  probate  of  Mo^ 
county  for  the  state,  on  licenses  action 
izing  the  retailing  of  spiritnoos  liA^c-i 
shall  be  appropriated  to  the  public  k^^ 
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of  the  county.  Section  2  autbor- 
the  county  school  commissioners  to 
a  certain  school  tax  on  real  and  per- 

I  property,  and  declared  that  the  act 
154  authorizing  the  levying  of  a  tax 

II  subjects  of  taxation  embraced  in 
revenue  laws  of  the  state,  "except 
;es,"  and  all  prior  acts  authorizing  a 
on  the  county  tax  of  Mobile  county 
:hool  purposes,  is  "hereby  repealed." 

that  the  object  of  the  act  of  1856 

0  provide  a  new  principle  of  assess- 
on   property   in   the   county  when- 
demanded    for    the    success    of   the 

1  system;  and  the  repealing  clause 
7 tended  to  be  operative  only  so  far 
rmer  statutes  conflicted  therewith, 
lat,  though  it  expressly  referred  to 
:t  of  1854,  it  did  not  repeal  the 
ion  which  directed  the  collection 
?propriation  to  school  purposes  of 
on  licenses  for  retailing  spirituous 
».  Holt  V.  School  Comm'rs  of  Mo- 
9   Ala.  451. 

Poll  Taxes. 

!  1896,  §  3910,  which  provides  that 
in  poll  tax  shall  be  collected  from 
male    inhabitant    of    the    state,   as 
zed  by  Const,  art.  11,  §  1,  and  ar- 
,   §   4,  to  be  applied  in  aid  of  the 
school  fund  in  the  respective  coun- 
not  repealed,  either  expressly  or 
)Iication,    by    Act    Feb.    23,    1899 
r   City  of  Birmingham),  §  51,  de- 
that  the  mayor  and  aldermen  of 
y    shall    have   power   to   collect   a 
,    to  be  applied  to  the  support  of 
schools,  and  the  state  and  county 
;ctor  is  bound  to  accept  payment 
•oil   tax  from  a  resident  of  Birm- 
though   another  party  has  been 
ed   by  the  city  authorities  to  col- 
tax.      Francis  v.   Peevey,   31   So. 
Ala.   58. 

isposition  of  Proceeds  of  Taxes 
Other  Revenue. 

taxes  belong  to  the  state,  and 

/pressly  or  impliedly,  apply  them 

purposes  until  some  person  ac- 

nested  interest  therein.  Bran- 
illiams,  51  So.  873,  166  Ala.  72. 

of     Board    of     Education    of 

r%» — The  treasurer  of  Woodlawn 

ciuestion    the    authority    of    the 

education  in  directing  the  appli- 


cation of  school  funds,  in  view  of  Actff 
1892-93,  p.  923,  §  9,  providing  that  the 
school  funds  of  the  city  of  Woodlawn 
shall  be  disbursed  as  the  board  of  educa- 
tion may  direct.  Somerville  v.  Wood.  115 
Ala.  534,  22  So.  .476. 

Act  Keeping  Proportionate  Share  in 
County^-The  act  approved  April  19,  1873, 
entitled  "An  act  to  keep  in  each  county 
a  proportionate  share  of  the  public  school 
money"  (Sess.  Laws  1872-73,  pp.  6-9), 
which  requires  the  auditor  to  draw  his 
warrant  on  each  county  tax  collector,  in 
favor  of  the  county  treasurer,  for  90  per 
cent  of  the  amount  of  school  money 
which  the  county  will  be  entitled  to  re- 
ceive, as  approximately  ascertained  and 
certified  to  the  auditor  by  the  superintend- 
ent of  public  instruction,  and  directs  the 
tax  collector  to  pay  to  the  treasurer,  out  of 
the  moneys  collected  by  him  for  taxes,  the 
amount  specified  in  this  warrant,  taking 
the  treasurer's  receipt,  which  is  made  re- 
ceivable by  the  auditor  as  a  voucher  in 
favor  of  the  tax  collector,  is  not  repealed 
by  those  provisions  of  the  act  aporoved 
December  19,  1873,  entitled  "An  act  to 
provide  for  the  funding  of  the  domestic 
debt  of  the  state"  (Sess.  Laws  1873,  pp. 
45-56),  which  require  the  tax  collector, 
under  heavy  penalties,  to  pay  into  the 
treasury  the  identical  moneys  received  by 
him  in  payment  of  taxes,  and  forbids  their 
use  by  him  for  any  other  purpose.  Smith 
V.  Speed,  50  Ala.  276. 

(F)    CLAIMS     AGAINST     DISTRICT, 

AND  ACTIONS. 
§  21.  Actions  by  or  against  District 
§  22. Capacity  to  Sue  or  Be  Sued. 

School  commissioner-s  of  the  several 
townships  in  the  state  are  bodies  corp> 
rate,  and  may  be  sued  as  such.  School 
Comm'rs  v.  Dean,  2  Stew.  &  P.  190. 

Under  the  act  providing  for  the  redis- 
tricting  of  public  schools  of  the  state  and 
for  the  management  and  control  of  the 
same,  and  charging  the  district  trustees 
with  the  care  of  all  school  property,  and 
vesting  in  them  the  title  thereto,  etc.,  it 
is  the  duty  of  the  trustees  to  conserve 
the  ri^ht  of  the  public,  to  the  use  of  public 
school  property  for  public  school  purposes, 
and  they  have  the  same  right  to  resort  to 
the  chancery  court  for  injunctive  relief, 
when  necessary,  as  the  proper  officers  of 
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a  city  have,  or  an  Attorney  General  of  the 
state  has,  when  the  rights  of  the  people 
of  the  city  or  state  are  invaded.  Hill  v. 
Houk,  46  So.  562.  155  Ala.  448. 

S  8S. Parties. 

An  action  wherein  the  summons  and 
complaint  were  against  the  "Board  of 
School  'Commissioners  of  Moblie 
County/'  without  stating  their  names  or 
averring  the  board  to  be  a  body  corpo- 
rate, was  properly  stricken  from  the 
docket,  and  an  amendment  substituting 
their  names  properly  disallowed.  Ex  parte 
Collins,  49  Ala.  69. 

§  94.  Contracts  of  Em.ployment. 

§  25. Making,  .Requisites^  and  Valid- 
ity. 

Power  of  District  Trustees  and  Counter 
Board  under  Act  of  1908.— -As  §  10  of  the 
act  (Laws  1903,  p.  292)  makes  it  the  duty 
of  the  district  trustees  to  employ  teachers 
subject  to  the  approval  of  the  county 
board,  §  11  does  not  deprive  the  trustees 
of  the  right  to  employ  a  teacher  subject 
to  such  approval,  nor  authorize  the  board 
to  employ  one.  Gibson  v.  Mabrey,  145 
Ala.  112,  40  So.  297. 

Under  Laws  1903,  p.  292,  §  11,  relating 
to  the  redistricting  of  public  schools,  and 
providing  that  the  county  board  of  edu- 
cation shall  have  the  control  of  the  pub- 
lic schools  within  their  respective  coun- 
ties, unless  otherwise  provided  by  law, 
the  county  board  is  a  deliberative  body 
charged  with  the  duty  of  determining 
whether  the  employment  by  the  district 
trustees  of  a  teacher  is  such  as  in  the 
furtherance  of  the  educational  interests 
of  the  district  should  be  approved,  and 
their  reasons  for  approving  or  disapprov- 
ing can  not  be  inquired  into.  Gibson  v. 
Mabrey,  145  Ala.  112,  40  So.  297. 

Application  of  Act  of  1908  to  School 
District  Previously  Established.  —  Gen. 
Acts  1903,  relating  to  schools,  which  by 
§  19,  p.  294,  provides  that  the  act  shall 
not  apply  to  any  county  heretofore  dis- 
tricted by  law  or  to  school  districts  here- 
tofore established  by  law,  has  no  applica- 
tion to  a  school  within  territory  made  a 
separate  district  by  Acts  1884-85,  p.  454, 
and  the  county  board  of  education  has  no 
authority  to  select  a  teacher  for  such  a 
school   or  to  enter   into  a  contract  with 


reference    to   a   school    in   such  district 
Brown  v,  Sanders.  144  Ala.  500,  4::  So.  39 


Construction  and  Opentiga. 

C.  agreed  to  teach  the  school  of  it 
township,  and  the  commissioners  ^greei 
to  furnish  a  comfortable  house,  etc.  vA 
remunerate  him  with  the  **anili^l< 
funds"  for  one  year;  C.  also  stipolatiLg 
"to  pay  $500  to  support  the  female 
school,  as  an  emolument  for  a  tntoress^ 
Held,  that  it  was  the  duty  of  the  cog- 
misioners  to  employ  the  tutoress,  as: 
that  iC.  need  not  allege  that  he  had  ^' 
or  tendered  the  sum  agreed  to  pay  otf 
Commissioners  of  Section  16  r.  Cris«-- 
6  Ala.  565. 

§  37.  Performance  or  Breach 

C  agreed  to  teach  the  school  of  De 
township,  and  the  commissioners  agrevi 
to  furnish  a  comfortable  house,  *&* 
agreement  was  dated  December  2«,  i??*- 
but  did  not  provide  when  the  sckJ 
should  be  opened  or  closed.  Held,  tbr 
C.  was  to  enter  upon  the  pcrfonnat't 
of  the  contract  within  a  reasonabk  vs.' 
after  a  "comfortable  house"  shoal'*  \'. 
provided,  or  he  might  provide  a  hx** 
for  himself  and  relieve  the  conunisfi-'s 
ers  from  that  duty.  Commissioners  5^: 
tion  16  V,  Criswell,  6  Ala.  565.       ' 

§  98.  Suspension,  RemoTal,  and  Scssap- 
ment. 
Authority    of    Trustees    to    DiscbBV 
Teacher    under    SubacripticMi  Coatnct- 

Plaintiff  was  employed  as  a  school  teacM 
by  the  defendant  and  others  by  a  mnna 
contract,  which  specified  the  dnties  ^' 
the  teacher,  the  rate  of  tuition,  and  t^ 
number  of  scholars  to  be  sent  by  eii 
subscriber.  The  school  was  to  be  ta^^ 
in  the  school  house  belonging  to  the  ^ 
teenth '  section.  Soon ,  alsec.  the  cor 
mencement  of  the  school,  an  electicc  ^ 
trustees  of  the  township  was  beii  i: 
which  election  the  plaintiff  TOted.  Ht^ 
that  the  plaintiff  ¥^s  responsible  for  c 
conduct  to  the  subscribers  only,  aad  ^ 
the  trustees  had  no  right  to  contra  j 
govern  the  school  and  discharge  *% 
teacher.  Henderson  r.  Hammond  i 
Ala.  340. 

§  99.  Compensation. 

§  so. In  GeneraL 

Effect  of  Change  of  Locatioo  of  Schee 
— Where    the    location   of    a    schx* 
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nged  at  the  request  and  for  the  bene- 
3f  a  majority  of  the  patrons  thereof, 

payment  of  the  teacher  will  not  be 
rained  where  the  amount  involved  is 
11,  though  her  contract  is  viod,  be- 
te the  location  was  not  changed  in 
statutory  manner.     Brasher  v.  Miller, 

Ala.  485,  21   So.   467. 

mtract  for  Gross  Sum. — ^Where  there 
contract  to  pay  sum  gross  for  the 
!>n  of  pupils,  and  they  are  taken  from 
school  before  the  expiration  of  the 
,  without  any  fault  of  the  teacher, 
ie  occurence  of  some  act  rescinding 
:ontract,  he  is  entitled  to  recover  the 
e  sum  stipulated.  Sprague  v,  Morg- 
Ala.  952,  cited  in  note  in  5  L.  R.  A., 

,  443. 

frment  from    "Available  Funds." — C. 

d  to  teach  the  school  of  the  town- 
and  the  commissioners  agreed  to 
;h  a  comfortable  house,  etc.,  and  re- 
rate  him  with  the  ''available  funds" 
ne  year;  C.  also  stipulating  "to  pay 
undred  dollars  to  support  the  female 
1,  as  an  emolument  for  a  tutoress." 
agreement  was  dated  28th  Decem- 
838;  but  did  not  provide  when  tho 
1  should  be  opened  or  closed:  Held, 
y  the  "available  funds  for  one  year" 
neant  the  profits  derivable  from  the 
f  during  that  time,  whether  rec<*i\ed 
t  by  the  commissioners .  betore  the 
>f  that  period.  Commisioners  v. 
t\\,    6  Ala.  565. 

— —  Actions. 

plaint  —  Defensive  Matter.  —  By 
of  1837,  if  a  township  suports  but 
:hool  the  teacher  is  employed  by 
mmissioners;  if  more  than  one,  by 
stees  of  the  district.  Held,  that  the 
ifit  in  an  action  by  a  teacher  against 
mmissioners  to  recover  his  salary 
LOt  allege  that  there  is  but  one 
in  the  township.  If  the  fact  is 
ise,  it  is  matter  of  defense.  Com- 
ers   of.  Section    16   v.   Criswell,   6 

r-"eb.  28,  1889,  provides  that,  to  fix 
lount  of  poll  tax  available  each 
tio    year  for  school  purposes,  the 

of  poll  tax  paid  into  the  state 
r,     to  the  credit  of  the  school  fund 

i-ace  in  any  township  or  other 
district,  during  each   school  year, 


shall  be  the  amount  of  poll  tax  that  may 
be  contracted  and  used  for  school  pur- 
poses the  following  year.  Held,  that  a 
complaint  in  an  action  against  a  county 
superintendent  of  education,  to  recover 
money  due  under  a  contract  to  teach 
school  in  a  designated  township,  is  not 
demurrable  for  failure  to  allege  that  de- 
fendant had  the  money  in  his  hands  with 
which  to  pay  plaintiff,  as  if,  by  reason  of 
and  deficiency,  there  was  not  money 
enough  to  pay  plaintiff,  such  fact  would 
be  defensive  mater,  to  be  pleaded.  Gay 
V.  Bankston,  100  Ala.  280,  13  So.  939. 

Admissibility  of  Contract  and  Teachers 
Report. — In  an  action  against  a  county 
superintendent  of  education,  to  recover 
money  due  under  a  contract  to  teach 
school  in  a  designated  township,  the  con- 
tract mentioned  in  the  complaint,  made 
with  the  trustees,  and  approved  by  de- 
fendant, and  plaintiff's  quarterly  reports 
made  to  defendant  as  required  by  law, 
were  admissible.  Gay  v.  Bankston,  100 
Ala.  280,  13  So.  939. 

Evidence  Showing  Di^iroportionate 
Share  of  Funds  Paid  to  Other  Teachers. 
— In  support  of  a  plea  that  he  had  no 
funds  with  which  to  pay  plaintiff's  claim, 
defendant  introduced  a  statement  show- 
ing the  aihount  of  money  received  by 
him  for  the  township  in  which  plaintiff 
taught,  and  the  expenditures,  from  which 
statement  it  appeared  that  he  had  paid 
plaintiff  $6.31,  'and  on  the  same  day  paid 
R.,  a  teacher  for  the  same  township,  $24. 
Held,  that  it  was  competent  for  plaintiff 
to  show  that  R.  was  paid  more  than  he 
was  entitled  to.  Gay  v.  Banston,  100  Ala. 
^0,  13  So.  939. 

Questions  for  Jury  —  Acceptance  of 
Services  of  Substitute. — Where  a  teacher 
was  sick,  and  his  wife  taught  for  him 
without  being  employed  by  the  school,  it 
was  open  to  the  jury  to  find  that  the 
school  accepted  the  wife's  services  in 
place  of  those  of  her  husband,  and  that 
he  was  to  receive  compensation  therefor 
as  though  he  had  rendered  the  services 
himslf.  Southern  Industrial  Institute  v. 
Hellier,  39  So.  163,  142  Ala.  686. 

Same — Failure  to  Substantially  Perform 
Contracts — Where  it  appeared,  in  a  suit 
by  a  teacher  to  recover  on  a  written  con- 
tract to  teach  school  for  six  months,  that 
plaintiff  taught  for  the  stated  period,  with 
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the  exception  of  seven  days,  and  the  cause 
of  his  failure  to  teach  for  the  full  term 
involved  disputed  >facts  or  inferences,  it 
ivas  proper  to  submit  to  the  jury  whether 
the  loss  of  the  seven  days  was  a  failure 
to  substantially  fulfill  the  contract.  Shaw 
-v,  Wallace,  2  Stew.  P.  193. 

(G)    PUPILS,    AND    CONDUCT   AND 

DISCIPLINE  OF  'SCHOOLS. 
§  32.  Pajnnent  for  Tuition. 

Incidental  Fees.— Code  1907.  §§  1678- 
1993,  relating  to  the  public  school  system, 
contemplates  free  tuition  to  all  minor  res- 
idents more  than  seven  years  old;  but, 
in  the  absence  of  statutory  provision  for 
a  fund  for  heating  and  lighting  school- 
rooms,   the    county    boards    of    education 


may  prescribe  a  reasonable  method  tsr 
raising  such  fund,  e.  g.,  by  tLiposiog  i 
1  easonable  incidental  fee  upon  popils*  asd 
delegate  its  authority  to  the  Uistria 
boards  and  teachers  to  enforce  tk 
method  adopted.  Bryant  r.  Wbis^nart 
167  Ala.  325.  52  So.  525,  followed  in  Wea- 
ver V,  Pepper,  167  Ala.  328,  52  Sa  754. 

A  rule  requiring  public  school  pop:.* 
excepting  children  of  indigent  pareota,  t: 
pay  an  incidental  fee  of  not  le.«3  ihm :: 
cents,  nor  more  than  $1,  to  prnnie  2 
fund  for  heating  and  lighting  the  schc«>i- 
rooms,  is  reasonable,  and  a  pupil  who  oij 
to  comply  with  it  may  be  exdaied  frx: 
attendance.  Bryant  v.  Whisenant,  U* 
Ala.  325,  52  So.  525,  followed  in  Weartr 
V.   Pepper,   167  Ala.  328,  52   So.  754 


Science. 

See  the  titles  CRIMINAL  LAW;  EVIDENCE. 

Scienter. 

As  to  criminal  or  guilty  knowledge  as  an  element  of  crimes  or  as  affecting  respo:- 
sibility,  see  the  title  CRIMINAL  LAW,  and  the  appropriate  specific  titles,  sach  if 
ABDUCTION;     BIGAMY;     BRIBERY;     CONSPIRACY;     FORGERY;    HOM: 
CIDE;  INCEST;  LARCENY;  RAPE;  ROBBERY;  etc.     As  to  knowledge  of  ias- 
gers  or  defects  as  affecting  liability  for  injury  therefrom,  see  the  titles  BRIDGE^^ 
HIGHWAYS;    MASTER    AND    SERVANT;    MUNICIPAL    CORPORATIONS 
NEGLIGENCE;  RAILROADS;  STREET  RAILROADS.     As    to    knowledge  r 
dangers  or  defects  as  elements'  of  assumption  -of  risk  or  contributory  negligence.  ^ 
the  titles  HIGHWAYS;  MASTER  AND  SERVANT;  MUNICIPAL  CORPOiLV 
TIONS;  NEGLIGENCE;  RAILROADS.     As  to  knowledge  of  falsity  of  repress: 
tations  as  affecting  liability  for  fraud,  see  the  title  FRAUD.     As  to  knowledge  -' 
fraud  as  affecting  fraudulent  conveyances,  see  the  title  FRAUDULENT  COXVrV- 
ANCES.     As  to  liability  ior  violation  of  injunction  as  depending  upon  knowiedi: 
of  injunction,  see  the  title  INJUNCTION.    As  to  knowledge  of  proponsities  of  v^ 
imals  as  affecting  owner's  liability,  se^  the  title  ANIMALS. 

Scientific  Books. 

See  the  titles  CRIMINAL  LAW;  EVIDENCE, 

Scientific  Facts. 

As  to  judicial  notice  of,  see  the  title  EVIDENCE. 

Scilicet 

See  the  titles  INDICTMENT  AND  INFORMATION;  PLEADING. 

Scintilla  Evidence  Rule. 

See  the  title  TRIAL. 
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§  1.  Nature  and  Scope  of  Remedy. 

§  2.  Grounds. 

§  3.  Form  and  Requisites  of  Writ. 

§  4.  Service  and  Return  of  Writ. 

§  5.  Pleading. 

§  6.  Trial. 

§  7.  Judgment  and  Enforcement  Thereof. 

§  8.  Appeal  and  Error. 

§  9.  Costs. 

Cross  References. 
5ce  the  titles  ABATEMENT  AND  REVIVAL;  APPEAL  AND  ERROR;  AT- 
.CHMENT;     BAIL;    COSTS;     COURTS;     EXECUTION;     GARNISHMENT; 
DGMENT;   MECHANICS'   LIENS;    MORTGAGES.    ■ 

^s  to  scire  facias  to  revive  judgment,  see  the  title  JUDGMENT;  to  revive  jus- 
;'s  judgment,  see  the  title  JUSTICES  OF  THE  PEACE.  As  to  scire  facias  to 
orce  bail  bonds  and  recognizances,  see  the  titles  BAIL;  RECOGNIZANCES. 
to  scire  facias  to  revive  pending  suh,  see  the  title  ABATEMENT  AND  RE- 
^AL.  As  to  scire  facias  in  aid  of  execution  in  justice's  court,  see  the  title  JUS- 
:ES  of  THE  PEACE. 


.  Nature  and  Scope  of  Remedy. 

s  to  continuation  of  former  suit,  see 
t,  "Grounds,"  §  Z, 

scire  facias  is  a  judicial  writ  founded 
jome  matter  of  record.  Lloyd  r.  State, 
or  34. 

scire  facias  on  a  forfeited  recogniz- 
i  is  a  mere  notice  to  the  recognizor 
show  cause  why  the  judgment  nisi 
lid  not  be  made  final.  Hall  v.  State, 
ila.    431. 

Grounds. 

i  to  necessity  of  setting  out  on  revi- 
of  judgment,  see  the  title  JUDG- 
sTT. 

rfeiture  of  Charter  or  Franchise.— 
rire  facias  is  the  proper  remedy  in 
ceding  under  the  act  of  February  6, 
(Clay's  Dig.  p.  516,  §  39),  against  an 
porated  turnpike  company  for  a  for- 
-e  of  its  charter.  State  v.  Moore,  19 
514. 

forcement  or  Revival  of  Judgment, 
scire  facias  to  have  execution  on  a 
nent  is  only  a  continuation  of  the 
?r  suit  Turner  v.  Dupree's  Adm'r, 
a.  198.  See  the  title  EXECUTION. 
scire  facias  to  revive  .1  judgment  is 
he  continuation  of  the  former  suit. 
»n  z/.  Tart,  1^  Ala.  78.  See  the  title 
^MENT. 


Forfeiture  af  Recognisance.  —  A  scire 
facias  is  the  proper  process  for  recover- 
ing the  penalty  on  a  forfeited  recogni- 
zance.    Lloyd  V.  State,  Minor  34. 

A  scire  facias,  brought  to  recover  the 
forfeiture  on  a  recognizance,  is  a  civil 
proceeding.  Hatch  v.  State,  40  Ala.  718; 
Hunt  V.  State,  63  Ala.  L96;  Peck  v.  State, 
63  Ala.  201. 

The  remedy  by  scire  facias  on  a  re- 
cognizance estreated  is  given  by  statute, 
and  only  maintainable  upon  the  supposi- 
tion that  the  liability  which  it  seeks  to 
redress  is  authorized  by  a  legislative  act. 
The  hypothesis  failing  the  defendant  can 
not  be  charged.  Whitted  v.  Governor,  6 
Port.  335.  See  Jhe  title  RECOGNI- 
ZANCES. 

To  Make  Parties  on  Appeal.— ^IDpon 
granting  a  writ  of  certiorari,  a  scire  facias 
will  foe  issued  to  the  representatives  of 
a  defendant  dying  after  judgment  to  show 
cause  why  they  should  not  be  made  par- 
ties on  appeal.  Sewall  v.  Bates,  3  Stew. 
199. 

§  3.  Form  and  Requisites  of  Writ. 

As  Joint  or  Several. — A  scire  facias  is 
not  necessarily  a  joint  or  several  process, 
but  may  be  in  either  form,  wher.  called 
for  by  convenience.  Howie  v.  State,  1 
Ala.  ii:<,  120. 
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Caption  as  Showing  Alias  Writ^The 
words  "alias  sci.  fa./'  written  at  the  head 
of  a  scire  facias,  are  sufHcinnt  to  denote 
that  it  is  an  alias  writ,  although  not  so 
designated  in  the  body.  Elliott  v.  May- 
field,  3  Ala.  223. 

Necessary  Allegations  ior  Forfeiture  of 
Charter  or  Franchise. — In  proceeding  by 
scire  facias  under  the  act  of  1843  against 
an  incorporated  company  for  forfeiture 
of  its  charter,  the  scire  facias  should 
allege  that  the  defendant  procured  the  act 
of  their  incorporation,  or  that  they 
accepted  it  or  acted  under  it.  State  v, 
Moore,  19  Ala.  514. 

When  Constitathig  Pleading  and  Pro- 
cess.— No  declaration  or  petition  is  neces- 
sary in  scire  facias.  Toulmin  v.  Bennett, 
3  Stew.  &  P.  220. 

"A  scire  facias  may,  at  the  election  of 
the  party  suing  it  out,  serve  as  process 
and  pleading;  or  he  may  treat  it  as  pro- 
cess only,  and  declare  upon  it,  as  on  other 
process.  Toulmin  v.  Bennett,  3  Stew.  & 
P.  220."  Lowry  v.  Newsom,  51  Ala.  C70, 
572. 

Sufficiency  When  Used  to  Serve  as 
Declaration^ — ^The  plaintiff  in  a  scire 
facias  may  dispense  with  a  declaration, 
but  in  rase  of  such  election  he  must  set 
out  in  the  writ  all  that  would  be  ess<mtial 
in  a  declaration  to  authorize  a  rec(r\'cry. 
Toulmin  v,  Bennett,  3  Stew.  &  P.  220; 
Walker  v,  Massey,  10  Ala.  30. 

Suits  commenced  by  scire  facias,  are 
like  other  actions;  and  a  reasonable  cer- 
tainly in  describing  thtr  record,  which  is 
the  foundation  of  the  action,  is  all  that 
is  required.  Toulin  v.  Bennett,  3  Stew.  &. 
P.  220. 

Right  to  Amend. — ''Whether  regarded 
as  process  or  pleading,  it  is  within  the 
statute  of  amendments.  Sartin  v.  Weir 
&  Co.,  3  Stew.  &  P.  421;  Miller  v.  Shack- 
elford, 16  Ala.  95."  Lowry  v.  Newsom, 
51  Ala.  570,  572. 

I  4.  Service  and  Return  of  Writ. 

As  to  service  when  founded  on  for- 
feited  recognizance,  see  the  title  RE- 
COGNIZANCES. 

Two  Returns  of  "Not  Found"  Equal 
to  Personal  Service. — ^The  25th  Section  of 
the  8th  chapter  of  the  act  "Regulating 
Punishments  under  the  Penitentiary 
System,"  makes  the  return  of  "Not  found" 
to  an  original  and  alias  scire  facias,  equiv- 


alent to  personal  service.  Thus  chingbs 
the  rule  in  Hayter  v.  State,  7  Port  156; 
Badger  v.  State,  5  Ala.  21. 

However  two  such  returns  by  tbt 
sheriff  of  a  different  county,  will  not  hare 
the  same  effect.  Hall  v.  Sute,  15  AIl 
431. 

Presence  of  Witnesses  When  Semi 
— Inasmuch  as  an  act  passed  in  1S46  en- 
acts "that  the  return  of  a  sheriff  that  he 
has  executed  a  scire  facias  shall  be  snt- 
cient,  though  it  do  not  appear  that  wh- 
nesses  were  present,"  the  service  of  i 
scire  facias  is  good,  though  that  fact  do 
not  appear.  Farley's  AdmV  v.  Nelson  * 
Ala.  183. 

§  5.  Pleading. 

A  defect  in  process,  whether  in  X\t 
mode  of  suing  it  out  or  in  its  return  ^;. 
is  matter  for  a  plea  in  abatement,  and  not 
available  on  demurrer.  Lowry  r.  Xev- 
som,  51  Ala.  570. 

§  6.  Trial. 

As  to  question  for  court  or  jury  in  ba! 
cases,  see  the  title  BAII^  §  55. 

§  7.  Judgment  and  Enforcement  TbatcL 

As  to  time  of  entry  when  issued  to  re- 
vive suit,  see  the  title  ABATEMENT 
AND   REVIVAL. 

Time  of  Rendition.— The  act  of  is> 
which  directs  that  no  judgment  shall  br 
rendered  at  the  appearance  term  in  as\ 
suit  for  the  purpose  of  collecting  mone) 
was  intended  to  affect  suits  only  in  nh::-^ 
previously  a  judgment  final  by  defact 
might  have  been  taken  unless  a  drfense 
was  interposed,  and  therefore  soits  coc- 
menced  by  scire  facias  are  not  controDf<I 
by  it.    Walker  v,  Massey,  10  A>a.  30. 

Bffect  of  Jndi^nent  agabut  Sons  Whs 
All  Not  Served^ — It  is  nnnecc«sarr  tn 
enter  a  formal  discontinuance  as  to  tho«< 
on  whom  service  has  not  been  effects i 
as,  by  taking  judgment  against  the  otaer^ 
the  cause  is,  in  fact  and  in  law,  discoc- 
tinued  as  to  them,  and  it  conid  subsertr 
no  purpose  whatever  formally  to  cctr' 
the  fact  on  the  minutes  of  the  coin 
State  V,  H  in  son,  4  Ala.  671;  Robtnsoa  r. 
State,  5  Ala.  706;  Hall  v  Sute.  15  Ab. 
431. 

§  8.  Appeal  and  Error. 

Necessity  of  Objectioa  and  Anaignactf 
of  Grounds  in  Trial  CoorL — ^The  omissioc 
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forth  the  record  and  judgment  upon 

scire    facias    is    founded    if    not 

:ed  to  in  the  court  below  can  not 

ken  advantages  of  on  appeal.  Tou- 

'.  Bennett,  3  Stew.  &  P.  220. 

demurrer    to    a    scice    facias,    the 
can  only  consider  the  defects  speci- 

assigned  as 'causes  of  demurrer; 
[  the  appellate  court,  on  appeal  from 
der  overruling  the  demurrer,  the 
r  is  limited  to  the  same  defects, 
's  AdmV  V.  Newsom,  51  Ala.  570. 
tunptions  on  AppeaL — Defects  of 
ufficient  scire  facias  can  not  be 
i  in  error  where  the  record  shows 
nent  on  plea  withdrawn.  Clements 
ison,  3  Stew.  &  P.  269. 
jch   case   the   court   will   presume 


the  existence  of  a  plea  competent  to  reach 
the  defects  of  the  writ,  though  the  form 
of  the  plea  be  not  shown  in  the  record. 
Clements  v.  Johnson,  3  Stew.  &  P.  269. 
See  the  title  APPEAL  AND  ERROR,  § 
934  (3). 

§  9.  Costs. 

As  to  right  to  claim  fees  on  forfeited 
recognizance  when  successfully  prose- 
cuted, sec  the  title   COSTS,  §  65. 

There  is  no  law  practice  which  exempts 
suits  by  scire  facias  from  the  general  law 
regulating  costs.  Hanson  v.  Jacks,  22 
Ala.  549.  See  also,  Dover  v.  State,  45 
Ala.  244,  affirmed  m  State  v,  Parker,  83 
Ala.  269,  3  So.  552,  holding  a  county  li- 
able for  cost. 


Scrip. 

See  the  titles  INDIANS;  PUBLIC  LANDS. 

ScrolL 

See  the  title  SEALS. 


titles  ADMIRALTY;  BOUNDARIES;  CRIMINAL  LAW;  NAVIGABLE 

WATERS. 


Sea  Damage. 

See  the  title  SHIPPING. 


SEALS. 

1.  Necessity  and  Use  in  General. 

2.  Statutory  Provisions. 

3.  Requisites  and  Modes  of  Impressing  or  Affixing. 

4.  Adopting  Seal  Previously  Affixed. 

5-    Recital  or  Other  Recognition  in  Instrument. 
6.    Kvidence  as  to  Seals. 

Cross  References. 
rurally    the    titles     ACKl^WLEDGMENT;    BONDS;    CERTIORARI; 
CI^S;     DEEDS;    PRINCIPAL     AND     AGENT;     PRINCIPAL    AND 


feet  of  sealing  and  nature  of  instrument  under  seal,  see  the  title  BONDS. 

effect  as  importing  consideration,  see  the  titles  BONDS;  CONTRACTS; 

Vs    to  necessity  of  seal,  see  the  titles  ACKNOWLEDGMENT;  BONDSr 
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CONTRACTS;  COVENANTS;  DEEDS;  LANDLORD  AND  TENANT;  MU- 
NICIPAL CORPORATIONS;  RELEASE;  WILLS.  As  to  the  method  of  sign- 
ing and  sealing:  by  an  agent  in  order  to  bind  the  principal  and  as  to  the  liability 
of  an  agent  signing  for  the  principal  see  the  title  PRINCIPAL  AND  AGENT.  As 
to  necessity  of  seal  find  instrument  granting  powers  of  attorney,  see  the  title  PRIN- 
CIPAL AND  AGENT.  As  to  the  presumption  of  authority  in  one  affixing  corpo- 
rate seal  to  an  instrument  see  the  title  CORPORATIONS.  Limitation  of  actions 
on  sealed  instruments  see  the  title  LIMITATION  OF  ACTIONS.  Necessity  for 
seal  in  authentication  of  tax  roll,  see  the  title  TAXATION.  Necessity  for  official 
acts  of  notary  public  to  be  authenticated  by  seal,  see  the  title  NOTARIES. 


I  1.  Necessity  and  Use  in  GeneraL 

Sealing  is  an  essential  requisite  to  con- 
stitute a  perfect  bond.  Skinner  v,  Mc- 
Carty,  2  Port.  19.  See  also,  the  titles 
BONDS;    CERTIORARL 

§  2.  Statutory  Provisions. 

The  act  of  8nd  of  February,  1839,  pro- 
vides: ''That  all  covenants,  conveyances 
and  all  contracts  in  writing  which  impart 
on  their  face  to  be  made  under  seal,  shall 
be  taken,  deemed  and  held  to  be  sealed 
instruments,  and  shall  have  the  same  ef- 
fect a.c  if  the  seal  of  the  party  or  parties 
were  affixed  thereto,  whether  there  be  a 
scroll  to  the  name  of  such  party  or  par- 
ties or  not."  The  only  effect  of  this 
statute  was  to  dispense  with  a  scroll  or 
its  equivalent  and  to  make  the  recogni- 
tion of  the  parties  in  the  body  of  the 
paper  that  it  was  sealed,  imparted  to  it 
the  dignity  of  a  deed.  Carter  v,  Penn,  4 
Ala.    140. 

Same — No  Retrospective  Opermtion,^— 
The  statute  of*  1839  is  not  designed  to  op- 
erate retrospectively,  but  only  prospect- 
ively. Williams  v.  Young,  3  Ala.  145; 
Moore  v.  Leseur,  18  Ala.  606. 

Code,  §  2694,  dispensing  with  the  ne- 
cessity of  a  seal  to  a  conveyance  of 
lands,  does  not  validate  a  conveyance 
theretofore  executed  without  seal  while 
a  seal  was  required.  Wisdom  v.  Reeves, 
110  Ala.  418,  18  So.  13. 

§  8.  Requisites  and  Mode  of  Impressing 
or  Affixing. 
The  party  must  express  in  the  body 
of  the  instrument  the  intention  to  make  a 
deed,  and  consummate  that  intention  by 
the  addition  of  a  scroll;  if  such  intention 
be  expressed,  any  scroll,  however  whim- 
sically fashioned,  will  be  a  seal  of  the 
party  who  on  the  face  of  the  instrument 
has  declared  it  such  Lee  v,  Adkins, 
Minor  187. 


Prior  to  1888.— The  mere  fact  that  a 
writing  made  prior  to  1839  concluded 
with  the  words  "witness  my  hand  and 
seal,"  does  not  make  it  a  sealed  instru- 
ment unless  a  seal  or  scroll  has  been 
attached  to  the  signature.  The  act  of 
1839  (p.  99)  declares  that  such  an  instru- 
ment shall  be  taken  as  sealed,  but  this  act 
has  no  retrospective  operation.  Williams 
f.  Young,  3  Ala.  145. 

Act  of  1889.— "By  the  act  of  the  8d 
February,  1839,  it  is  enacted,  'That  all 
covenants,  conveyances,  and  all  contracts 
in  writing,  which  import  on  their  face 
to  be  made  under  seal,  shall  be  taken, 
deemed  and  held  to  be  sealed  instru- 
ments, and  shall  have  the  same  effect  as 
if  the  seal  of  the  party  or  parties  were 
affixed  thereto,  whether  there  be  a  scroll 
to  the  name  of  such  party  or  parties  or 
not.'  Previous  to  the  passage  of  this  act, 
it  was  necessary,  in  order  to  constitute  a 
sealed  instrument,  not  only  that  it  should 
appear  from  the  body  of  the  writing  that 
the  parties  intended  thus  to  characterize 
it,  but  it  was  also  necessary  to  accompany 
its  execution  with  a  scroll,  or  some  other 
indicium  of  a  seal.  Lee  r.  Adkins,  Minor 
187.  The  only  change  in  the  law  pro- 
posed to  be  effected  by  the  statute,  was 
to  dispense  with  a  scroll  or  its  equivalent, 
and  to  make  the  recognition  of  the  parties 
in  the  body  of  the  paper  that  it  was 
sealed,  impart  to  it  the  dignity  of  a  deed.'* 
Carter  v,  Penn,  4  Ala.  140,  141. 

Where  a  contract  in  writing  professes 
to  be  sealed  by  the  obligors,  although 
they  have  omitted  to  affix  their  seals,  yet 
by  the  act  of  1839,  it  will  be  held  to  be 
a  se^ed  instrument.  Bancroft  v.  Stanton, 
7  Ala.  351;  Shelton  v.  Armor,  13  Ala. 
647. 

A  contract  between  the  parties  by 
which  the  principal  duty  was  to  be  per- 
formed by  A.  G.,  defendant,  in  favor  of 
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rV.,  plaintiff,  concluded  and  was  sub- 
bed as  follows:  "In  testimony  of 
:h,  we  have  hereunto  annexed  our  re- 
rtive  signatures,  J.  W.  [L.  S.]  A.  G." 
i,  that  the  contract  was  not  a  sealed 
rument,  even  under  Act  1839,  which 
ides  that  all  contracts  in  writing 
ich  import  on  their  face  to  be  under 
'  shall  be  deemed  sealed  instruments 
out  regard  to  scrawls  or  seals.  Wad- 
'.  Glassel,  11  Ala.  568. 

>dem     Tendency. — "Since    the    com- 
law  formality  of  sealing  by  impres- 
upon  wax,  or  other  impressible  sub- 
e,   has  gone  into  disuse,  the  courts 
they  can  not  disregard  such  tech- 
ties  as  have  become  interwoven  with 
i/risprudence  of  the  country,  are  dis- 
[,  nevertheless,  to^look  to  the  instru- 
as  ascertaining  the  intention  of  the 
s  with  respect  to  its  character,  rather 
to  the  formula  of  sealing,  by  scrolls 
ircumflex  lines,  opposite  the  signa- 
Undsay  v.   State,   15  Ala.  43,   51. 

eral     Obligors— What    Scaling    Re- 

L — See  post,  "Adopting  Seal  Previ- 
Affixed,"  §  4. 

ognition  in  Body  of  Inatrument. — 

the  necessity  for  an  expression  in 
»dy  of  the  instrument  of  an  inten- 
3  seal,  see  post,  "Recital  or  Other 
nition  in   Instrument,"  §  5. 

dopting  Seal  Previoualy  Affixed. 

rsLl  Obligors. — It  is  not  necessary 
very  one  signing  should  have  a 
e  seal,  or  that  there  shall  be  as 
sea.ls  as  signatures,  but  one  may 
td  adopt  the  seal  of  another  party. 
z'.    Ohaudron,  21  Ala.  72. 

1  several  persons  sign  an  instru- 
concluding  with,  "Witness  our 
^txdi  seals,"  and  some  place  seals 
s  tlieir  names  and  others  do  not, 
cr  sire  presumed  to  have  adopted 
Is  affixed  by  the  others.  Martin 
cH,     1  Stew.     479.     See   also,    the 

>jsrDS. 

:> ligation  of  agreement  signed  be- 

•vvo    or   more    parties,    concurring 

under  our  hands  and  seals,''  and 

f^^      a  seal  after  the   name   of  the 

r-,     (the    other    signing    imme- 

der  it)  is  a  sealed  instrument. 

rawford,  2  Port.  54. 


Agent  Signing  for  Several  Principals. — 

A  bond  signed  by  "A.  [L.  S.]  for  B.,  C, 
and  D.,"  is  sufficiently  executed  as  the 
bond  of  B.  C,  and  D.,  by  their  agent, 
although  only  one  seal  is  used.  Martin 
V.  Dortch,  1  Stew.  479,  cited  in  notes  in 
43  L.  R.  A.,  N.  S.,  14,  15,  37. 

§  5.  Recital  or  Other  Recognition  in  In- 
strument. 

See  also,  ante,  "Requisites  and  Mode  of 
Impressing  or  Affixing/'  §  3.  % 

"At  common  law,  it  was  not  necessary 
that  it  should  be  stated  in  the  instrument, 
that  it  was  sealed  and  delivered,  because 
these,  says  Lord  Coke,  were  things  which 
were  done  afterwards.  2  Co.  5,  a;  ToL 
Law  Die.  Tit.  Bond."  Lindsay  v.  State, 
15  Ala.  43,  48. 

Modem  Doctrine. — A  writing  is  not  un- 
der seal,  unless  the  purpose  to  seal  it  is 
declared  in  its  body,  and  merely  suffixing 
a  scroll  containing  the  word  "Seal"  or 
the  letters  "L.  S."  to  the  name  of  the' 
subscriber  to  an  instrument  is  insufficient. 
Breitling  v.  Marx,  26  So.  203,  123  Ala. 
222. 

Where  a  scroll  is  annexed  to  the  sig- 
nature of  a  party  to  an  instrument,  the 
instrument  is  not  a  sealed  instrument, 
unless  it  contains  words  signifying  the 
parties'  intention  that  it  shall  be  so  con- 
sidered. Blackwell  v.  Hamilton,  47  Ala. 
470. 

Intention  Sufficiently  Expressed. — ^An 
instrument  with  a  scroll  attached  to  the 
name  of  each  of  the  signers  thereof,  hav- 
ing the  word  "seal"  written  within,  and 
it>  which  the  parties  "bind  and  obligate 
themselves,"  etc,  and  use  the  terms  "the 
condition  of  the  above  obligation,"  etc., 
and  which  provides,  that,  upon  the  per- 
formance of  the  condition,  the  "above  ob- 
ligation to  be  void,"  imports  on  its  face 
to  be  under  seal,  and  will  be  taken, 
deemed  and  held  to  be  a  sealed  instru- 
ment.    Lindsay  v.  State,  15  Ala.  43. 

Intention  Not  Sufficiently  Expressed. — 
The  mere  addition  of  the  letters  "L. 
S."  after  the  name  of  a  signer,  without 
any  expression  in  the  instrument  of  a 
purpose  to  seal  it,  does  not  make  the 
instrument  a  sealed  instrument.  Hughes 
V.  Spratling,  57  So.  629,  3  Ala.  App.  517. 

A  writing,  with  a  scroll  annexed,  and 
the  word  "Seal"  therein  written,  but  hav- 
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ing  no  expression  in  the  body  of  the  in- 
strument denoting  that  it  is  sealed,  is  not 
a  sealed  instrument.  Lee  v.  Adkins, 
Minor   187. 

A  contract  by  which  the  principal  duty 
was  to  be  performed  by  A.  G.,  in  favor 
of  J.  W.  W.,  concluded  and  was  sub- 
scribed as  follpws:  "In  testimony  of 
which,  we  have  hereunto  annexed  our  re- 
spective signatures,  this  30th  day  of  April, 
A.  D.  1841.  J.  W.  W.  [L.  S.]  A.  G." 
0  Held,  that  this  was  not  a  sealed  instru- 
ment, previous  to  the  act  of  1839,  and 
that  statute  had  not  made  it  such;  that, 
to  constitute  a  writing  under  seal,  it 
should  import  upon  its  face  that  the  par- 
ties thus  intended  to  execute  it.  Such  an' 
indication  might  be  made  by  the  conclu- 
sion, "witness  our  hands  and  seals,"  etc., 
and  perhaps  by  a  scrawl  set  opposite  the 
names  of  all  who  subscribed  the  instru- 
ment, with  the  word  "seal,"  or  the  letters 
"L.  S.,"  written  therein.  Waddel  v.  Glas- 
'sel,  11  Ala.  568. 

A  writing  executed  prior  to  the  statute 
ol  1839  relating  to  sealed  instruments, 
with  nothing  on  its  face  to  indicate  that 
the  parties   intended   it   to   operate   as  a 


specialty,  except  a  scroll  jfter  the  stgu- 
ture,  with  the  word  "Seal'^hntten  ¥i*jir. 
is  not  to  be  regarded  as  a  sealed  instn- 
ment.    Moore  v,  Leseur,  18  Ala.  601. 

NeceMity  for  Seal  or  ScrolL— See  aate. 
"Requisites  and  Mode  of  Impressing  c 
Affixing,"  S  3. 

§  6.  Evidence  as  to  Seals. 

Question  for  the  Court. — ^Whether  th: 
writing  sued  on  is  a  sealed  instnmieat  * 
not,  there  being  no  such  ambiguity  k> 
would  authorize  explanatory  parol  pro:. 
must  be  determined  by  the  constncDct 
of  the  instrument  itself,  and  is  a  qnestx- 
peculiarly  within  the  province  of  tht 
court.    Moore  v.  Leseur,  18  Ala.  606. 

Extraneous  Evidence  IxoArtrnkk.- 
"For  the  court  to  go  out  in  search  of  i'l 
extraneous  mattef  of  fact  to  ascero: 
whether  the  party  intended  the  instr^ 
ment  to  operate  as  a  parol  undcrtakir^ 
or  a  specialty,  would  be  to  throw  optt 
the  door  for  parol  proof  to  vary  writts 
instruments,  and  to  make  the  conn  !^ 
trier  of  such  facts  as  migrht  indicate  Tsi 
intention.  This  would  result  in  the  pea:* 
est  uncertainty  and  inconveniecce.' 
Moore  v.  Leseur,  18  Ala.  606. 


Sealed  Instruments. 

See  the  title  SEALS.    See  also  the  titles  BONDS;  DEEDS;  EVIDENCE 


SEAMEN. 


§  1.  Wages. 

§  2.  Advances. 


Cross  References. 

See    in  general    the  titles  ADMIRALTY;  MARITIME  LIENS;  MASTER  .\M) 
SERVANT;   SALVAGE;    SHIPPING. 


§  !•  Wages. 

I  S.  — ^—  Advances. 

Rev.  St.  U.  S.  i§  4532,  4534,  regulating 
the  giving  or  transfer  of  advance  wages 
or  notes  for  seamen's  wages  in  advance, 
being  sections  in  "An  act  to  authorize  the 
appointment  of  shipping  commissioners 
by  the  several  circuit  courts  of  the  United 


States,  to  superintend  the  shipping  id 
discharge  of  seamen  engaged  in  mercM 
ships  belonging  to  the  United  Statei  *ai 
for  the  further  protection  of  seameai  ^ 
not  apply  to  seamen  employed  in  \srt9 
vessels.  Levin shon  v.  Edwards.  7S  ^ 
893. 


Search. 

See  the  title  SEARCHES  AND  SEIZURES. 


^       SEARCHES  ANP  SEIZURES. 

§  1.  Nature  and  Purpose  of  Remedy. 

§  2.  Search  Warrants  and  Execution  Thereof. 

§  3.  Disposition  of  Property  Seized. 

§  4.  Unreasonable  Searches  and  Seizures. 

§  5.  Action  for  Wrongful  Search  or  Seizure. 

Cross  References, 
e    in  general    the  titles  ARREST;   GAMING;   INTERNAL  REVENUE;   IN- 
CICATING  LIQUORS;   LOTTERIES;   MUNICIPAL   CORPORATIONS. 


Nature  and  Purpose  of  Remedy. 

lice  Power. — ^The  state's  police  power 
ids  to  searches  and  seizures  and  to 
struction  of  property  which  is  the 
ct  of  a  crime  or  the  means  of  per- 
ting  it.  Fulton  v.  State,  171  Ala. 
>4  So.  683. 

Search  Warrants  and  Execution 
^hereof. 

der  Rev.  Code,  §§  4577-81,  the  affi- 
and  warrant  of  search  are  insuffi- 
if  they  specify  no  criminal  charge, 

0  not  describe  the  person,  the  prop- 
and     the    place     to     be    searched. 

h  V.  Bennett,  57  Ala.  156. 
dng  Entrance. — Under  Code  1907, 
i,  providing  that  an  officer  under  a 
warrant  may  break  open  any  door- 
•r  window  of  a  house,  or  any  part 
f,  or  anything  therein,  if  after  no- 
f   his   authority  and  purpose   he   is 

1  permission  to  enter,  does  not  pro- 
he  officer  from  forcing  an  entrance 

house    ordered    to    be    searched, 

at    the   time   of   the   execution   of 

it  was  not  occupied  by  any  human 

nor   does  it  require  the  officer  to 

>tice.  of  his  authority  and  purpose, 

here  was  no  one  about  the  prem- 

receive  such  notice,  or  to  permit 

tse    admission.     Jones  v.    State,   4 

pp.    159,  58  So.   1011. 


Bposition  of  Property 

r  Code  1907,  §  7770,  providing  that, 
property  is  taken  under  a   search 

and  delivered  to  the  magistrate, 
t,    if   it   was  stolen  or   embezzled, 

to  be  delivered  to  the  owner  on 
:ory  proof  of  title,  the  magistrate 
jurisdiction  to  determine  title  to 
:aken  on  a  search  -warrant,  unless 
iblished  that  it  was  stolen  or  em- 


bezzled.    Southern   Hardware    &   Supply 
Co.  V,  Lester,  52  So.  328,  166  Ala.  86. 

§  i.  Unreasonable  Searches  and  Seizures. 

Constitutional  Provisions. — Const.  1901, 
§  5,  providing  that  the  people  shall  be 
secure  in  their  persons,  houses,  and  pos- 
sessions from  unreasonable  seizure  or 
searches,  and  that  no  warrant  shall  issue 
to  search  any  place,  or  to  seize  any  per- 
son or  thing  without  probable  cause,  sup- 
ported by  oath,  is  declaratory  of  the  com- 
mon-law right  of  the  citizens.  Gulsby  v. 
Louisville  &  N.  R.  Co.,  52  So.  392,  167 
Ala.  122. 

An  ordinance  prohibiting  the  keeping  of 
intoxicating  liquor  in  any  house,  building, 
or  place  where  people  resort,  public  or 
private,  for  lawful  or  unlawful  purposes, 
and  providing  for  the  seizure  and  confis- 
cation of  such  liquor  and  the  arrest  of 
any  person  suspected  of  violating  the  or- 
dinance, with  or  without  warrant,  is  vio- 
lative of  Const.  1901,  Bill  of  Rights,  §  5, 
declaring  that  the  people  shall  be  secure 
from  unreasonable  search  and  seizure, 
and  no  warrant  shall  issue  to  search  any 
place  or  seize  any  person  or  thing  with- 
out probable  cause,  supported  by  oath. 
City  of  Bessemer  v.  Eidge,  50  So.  270, 
162  Ala.  201. 

Where  *a  warrant  *  directed  ~an  officer  to 
make  an  immediate  search  of  defendant's 
premises  for  intoxicating  liquors  wrong- 
fully kept  for  sale,  and  to  seize  any  such 
liquors  found  and  hold  the  same  until 
further  order  of  the  court,  a  return  of  the 
officer  that  he  found  9  barrels  of  whiskey 
in  pint  bottles  and  had  given  notice  of 
the  seizure  was  not  objectionable,  as 
showing  that  the  search  was  unreasonable 
and  in  violation  of  Bill  of  Rights,  §  5. 
Jones  V,  State,  4  Ala.  App.  159,  58  So. 
1011. 
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Searches  and  Seizures — Secession 
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Protection  from  Unreasonable  Seizure. 

— The  prohibition  law  (Sp.  Acts  1909,  pp. 
70-74),  authorizing  by  sections  20  and  22 
a  writ  of  seizure  to  abate  the  nuisances 
declared  by  the  act,  is  not  in  conflict  with 
the  provisions  of  the  "Bill  of  Rights," 
against  unreasonable  searches  and  seiz- 
ures, its  provisions  not  being  "intended  to 
furnish  an  asylum  for  violators  of  the  law, 
but  a  protection  against  oppression.  Fitz- 
patrick  v.  State,  53  So.  1021,  169  Ala.  1. 
Description  of  Property-^Sufficiency 
under  Code. — The  premises  to  be 
searched  for  intoxicating  liquors  were  de- 
scribed in  the  affidavit  and  in  the  search 
warrant  as  "a  place  at  14  Jefferson  street 
in  the  city  of  Montgomery,  to  wit,  a 
stable  or  storehouse  in  the  rear  of  the 
residence  at  said  14  Jefferson  street,"  ai>d 


the  mandate  of  the  writ  was  for  the 
search  of  ''said  place  or  premises.'*  Act 
Aug.  25,  1909  (Acts  1909,  p.  74)  |  a. 
provides  that  the  place  to  be  scarcht: 
shall  be  described  "as  near  as  maj  be' 
Held,  that  the  description  did  not  wr- 
rant  the  search  of  two  places,  but  of  ace 
place,  answering  to  one  or  the  other  :: 
two  descriptions,  and  hence  was  ^  scS 
ciently  definite  description  of  the  prcs- 
ises  to  prevent  an  unreasonable  search. 
Toole  V.   State,  54   So.   195,  170  Ala.  4- 

§  5.  Actions  for  Wrongful  Search  or  Scii- 
ure. 

In  trespass,  for  searching  plalcri's 
house  for  money  stolen,  evidence  o:  r- 
jury  to  character  is  admissible  with: : 
being  alleged.    Anonymous,  Minor  52 


Search  Warrant. 

See  the  title  SEARCHES  AND  SEIZURES. 


See  the  titles  ADMIRALTY;  BOUNDARIES;  CRIMINAL  LAW;  NAVIGABLZ 

WATERS. 


Seashore. 

See  the  titles  BOUNDARIES;  NAVIGABLE  WATERS. 

Seasons. 

See  the  titles  CONTRACTS;  EVIDENCE. 

■3eac 

As  to  county  seats,  see  the  title  COUNTIES. 

Seaworthiness. 

See  the  titles  INSURANCE;  SHIPPING. 


ion. 

As  to  secession  of  states  from  the  union,  see  the  title  STATES.  See  also,  the  ti 
tie  CONSTITUTIONAL  LAW.  As  to  secession  of  members  from  religious  i>^ 
ies,  see  the  title  RELIGIOUS  SOCIETIES.    Sec  also,  the  title  SLAVES. 


Second  Appe$L 

See  the  title  APPEAL  AND  ERROR. 

Secondary  Evidence. 

See  the  titles  CRIMINAL  LAW;  EVIDENCE. 

Second  Mortgage. 

See  the  titles  CHATTEL  MORTGAGES;  MORTGAGES. 

Second  TriaL 

See  the  title  NEW  TRIAL. 

Secretary. 

See  the  titles  CORPORATIONS. 

Secret  Assault 

See  the  title  HOMICIDE. 

Secret  BaUots. 

See  the  title  ELECTIONS. 


Secret  Mortgage. 

titles  CHATTEL  MORTGAGES;  CORPORATIONS;  FRAUDULENT 

CONVEYANCES;  MORTGAGES 


Secret  Partnership. 

See  the  title  PARTNERSHIP. 


Secret  Preference. 

title    ASSIGNMENTS    FOR   BENEFIT    OF    CREDITORS;    BANK- 
RUPTCY;  FRAUDULENT  CONVEYANCES. 


Secrets. 

titles  CONTRACTS;  GRAND  JURY;  INJUNCTION;  WITNESSES. 
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See  the  titles  ASSOCIATIONS;   BENEFICIAL  ASSOCIATIONS. 


Secret  Trusts. 

See  the  title  FRAUDULENT  CONVEYANCfeS.     See  also,   the  title  DESCEV. 

AND  DISTRIBUTION. 


Securities. 

See  the  titles  BANKS  AND  BANKING;  BUILDING  AND  LOAN  ASSOC! v 
TIONS;  CONTRACTS;  CORPORATIONS;  GAMING;  INSURANCE;  PRIX 
CIPAL  AND  SURETY;  RAILROADS;  TELEGRAPHS  AND  TELEFHON'H- 
WILLS.  As  to  public  securities,  see  the  titles  COUNTIES;  MUNICIPAL  OH 
PORATIONS;  STATES.  As  to  attachment,  execution  and  garnishment,  sec  tbs 
titles  ATTACHMENT;  EXECUTION;  GARNISHMENT. 


Security. 

See  the  titles  BONDS;  CHATTEL  MORTGAGES;  MORTGAGES;  PLEDGI?; 
PRINCIPAL  AND  SURETY.  As  to  actions  on  securities,  assigrnment  of  secsrJQ 
and  securities  given  or  taken  for  various  purposes  and  in  particular  proccedja 
and  as  to  the  rights  and  liabilities  of  parties,  see  the  appropriate  specific  t:td 
throughout  this  work.  As  to  security  for  the  performance  of  the  particular  (htd 
of  trust  or  office,  see  the  specific  titles,  such  as  CLERKS  OF  COURTS:  EXEu 
TORS  AND  ADMINISTRATORS;  GUARDIAN  AND  WARD;  JUDGES;  T 
TICES  OF  THE  PEACE;  OFFICERS;  SHERIFFS  AND  CONSTABLES;  « 
As  to  security  in  the  judicial  prpceedings,  see  the  appropriate  titles,  such  »  A? 
PEAL  AND  ERROR;  ARREST;  ATTACHMENT;  CONTEMPT;  DETINTI 
EJECTMENT;  EXECUTION;  GARNISHMENT;  INJUNCTION;  P-\an 
TION;  REMOVAL  OF  CAUSES;  TROVER  AND  CONVERSION;  etc 


Security  for  Cost 

See  the  titles  APPEAL  AND  ERROR;  COSTS. 

Sedituni* 

See  the  title  INSURRECTION. 

Sedudng  to  Ltave  Senrioe. 

See  the  titles  APPRENTICES;  MASTER  AND  SERVANT. 
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SEDUCTION. 

Civil  LiabiUty. 

§  1.  Reliation  upon  Which  Action  May  Be  Maintained. 
§  2.  Loss  of  Services. 
§  3.  Evidence. 

Criminal  Be8iK>ii8ibilit7. 

§    4.  Nature  and  Elements  of  Offense. 

5.  Statutory  Provisions. 

6.  Persons  against  Whom  Offense  May  Be  Committed. 

7.  Acts  or  Conduct  Constituting  Seduction. 

8.  Promise  of  Marriage. 

9.  Indictment  and  Information. 
§  10.  Evidence. 

§  11. Presumptions  and  Burden  of  Proof. 

§  12. Admissibility  in  General. 

§  13. Age  of  Female. 

§  14. Charj^cter  of  Female. 

§  IS. Promise  of  Marriage. 

§  16. Personal  Relations  of  Parties. 

§  17.  Weight  and  Sufficiency  in  General. 

§  18.  — —  Corroboration. 
§  19.  Trial. 

§  20.  Questions  for  Jury. 

§^21.  Instructions. 

§  21  (1)  In  General. 

§  21  (2)  Corroboration  of  Female. 

§  21   (3)  Chastity  of  Female. 

§  21  (4)  Means  Used  to  Accomplish  Seduction. 

Cross  References. 
the  titles  ADULTERY;  APPEAL  AND  ERROR;  CRIMINAL  LAW;  POR- 
TION; LEWDNESS. 


I.  CIVIL  LIABILITY. 

slatian  upon  Which  Action  May  Be 
lintained. 

;ction  for  the  seduction  of  a  daugh- 
1  not  be  maintained  upon  the  rela- 
parent  and  child,  but  only  on  the 
1  of  master  and  servant.  Roberts 
nelly,  14  Ala.  235. 

S8  of  Services. 

I  action  for  the  seduction  of  plain- 
lugrhter  the  relation  of  master  and 

is  sufficiently  established  if  it  ap- 
at  the  parent  at  the  time  of  the 
>n  had  a  right  to  control  the  serv- 

the     daughter.     Roberts   v.    Con- 
!4     Ala.    235,    cited    in    note    in    14 
..    703. 
t   is   not  necessary  to  prove  actual 

rendered  by  the  daughter,  or  that 

Ala    Dig— 51 


the  seduction  took  place  while  the  daugh- 
ter was  residing  at  her  fathers.  Roberts 
V.  Connelly,  14  Ala.  235. 

"Thus  a  relaxation  of  the  English  rule, 
which  requires  that  there  should  actual 
services  be  proved,  or  that  the  daughter 
being  a  minor,  resided  with  her  father; 
and  if  it  appear,  that  the  daughter  did 
not  reside  with  the  parents,  but  lived  per- 
manently away  from  them,  then  this  ac- 
tion can'  not  be  maintained."  Roberts  v, 
Connelly,  14  Ala.  235. 

A  daughter,  at  the  age  of  8  or  9  years, 
left  the  residence  of  her  mother,  at  the 
suggestion  of  friends,  because  the  mother 
was  a  common  prostitute,  and  went  to 
reside  in  the  family  of  the  defendant, 
where  she  continued  until  she  was  17  or 
18  years  of  age,  when  she  was  seduced 
by  him,  and  left  the  state  with  him,  and 
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went  to  Louisiana,  where  she  was  deliv- 
ered of  a  child.  From  the  time  she  left 
her  mother's  house  there  was  no  inter- 
course between  the  mother  and  daughter, 
and  the  mother  continued  and  now  is  a 
prostitute.  Held,  that  the  mother  could 
not  maintain  the  action.  Roberts  v,  Con- 
nelly, 14  Ala.  235. 

§  8.  Evidence. 

Promise  of  Marriage. — In  an  action  for 
the  seduction  of  the  plaintiffs  daughter, 
evidence  of  a'  promise  of  marriage  is  in- 
admissible. Drish  V.  Davenport,  2  Stew. 
266. 

Character  of  Female. — In  an  action  for 
the  eduction  of  a  daughter,  her  character 
for  chastity  may  be  impeached  by  general 
reputation,  but  not  by  her  reputation 
among  a  particular  class  of  people.  Drish 
V,  Davenport,  2  Stew.  266,  cited  in  notes 
in  14  L.  R.  A.,  N.  S.,  750,  *751. 

II.  CRIMINAL  RESPONSIBILITY, 
i  4.  Nature  and  Elements  of  Offense. 

"The  essential  elements  of  the  offense, 
as  it  is  described  by  the  statute,  are,  first, 
the  woman  must  be  unmarried;  second, 
she  must  be  induced  to  a  surrender  of 
her  chastity  by  a  promise  of  marriage,  or 
by  the  arts  or  deceptions  of  the  man. 
These  are  the  elements  of  the  offense,  and 
the  presence  of  each  is  necessary  to  a 
conviction."  Wilson  v.  State,  73  Ala.  527, 
533. 

"'Seduce/  or  'seduction,'  within  the 
meaning  of  the  statute,  imports  illicit  sex- 
ual connection;  and  until  that  is  com- 
mitted, the  statutory  offense  is  not  com- 
mitted. The  word  'seduce,'  as  found  in 
the  statute,'  imports  not  only  illicit  sexual 
intercourse,  but  it  imports  also  a  surren- 
der of  chastity;  a  surrender  of  the 
woman's  personal  virtue."  Wilson  v. 
State,  73  Ala.  527,  533. 

f  ff.  Statutory  Provisions. 

Section  5503  of  the  Code  of  1896  (sec- 
tion 4015  of  the  Code  of  1886),  defining 
and  punishing  the  offense  of  seduction,  is 
as  follows:  "Any  man,  who,  by  means  of 
temptation,  deception,  arts,  flattery,  or  a 
promise  of  marriage,  seduces  any  unmar- 
ried woman  in  this  state,  must,  on  convic- 
tion, be  imprisoned  in  the  penitentiary  for 
not  less  than  one,  nor  more  than  ten  years; 


but  no  indictment  or  conviction  shall  be 
had  under  this  section  on  the  uncorrobo- 
rated testimony  of  the  woman  upon 
whom  the  seduction  is  charged;  and  no 
conviction  shall  be  had  if,  on  the  trial, 
it  is  proved  that  such  woman  was,  at  the 
time  of  the  alleged  offense,  unchaste." 
The  original  statute  was  enacted  March 
15,  1875.  Pamph.  Acts  1874-75,  p.  239. 
It  was  amended  December  7,  1876. 
Pamph.  Acts  1876-77,  p.  134.  The  act  as 
amended  was  carried  into  the  Code  of 
1876  as  section  4188.  That  section  was 
amended  February  25,  1881  (Pamph.  Acts 
1880-81,  p.  48),  and  as  thus  amended  was 
carried  into  the  Code  of  1886  as  section 
4015,  substantially  as  above  set  out 
Suther  v.  State.  118  Ala.  88,  24  So.  43.  45. 

i  6.  Persons  against  Whom  Offense  May 
Be  Committed. 

As  to  evidence  as  to  chastity,  see  post, 
"Character  of  Female,"  §  14.  As  to  in- 
structions, see  post,  "Chastity  of  Female " 
§  21  (3). 

Age  of  Prosecutrix. — In  a  prosecution 
for  seduction,  while  the  age  of  prosecu- 
trix is  a  circumstance  for  the  considera- 
tion of  the  jury,  yet  it  is  not  an  issue 
in  the  case  in  such  sense  that  proof  of 
any  particular  age  will  constitute  a  de- 
fense. Whatley  v.  State,  39  So.  1014,  144 
Ala.  68.  9 

Chastity  of  Female. — As  to  presumption 
of  chastity,  see  post,  "Presumptions  and 
Burden  of  Proof,"  §  11.  As  to  instruc- 
tions, see  post,  , '^Chastity  of  Female,'* 
§  21  (3). 

A  woman,  to  be  the  subject  of  seduc- 
tion, must  be  chaste  at  the  time,  though 
she  may  have  previously  been  unchaste. 
Wilson  V.  State,  73  Ala.  527;  Hussey  r. 
State,  86  Ala.  34,  5  So.  484. 

In  a  prosecution  for  seduction,  a  re- 
quest to  charge  that,  if  prosecutrix  sur- 
surrendered  her  virtue  and  had  sexual  in- 
tercourse with  defendant  as  a  result  of  a 
promise  of  marriage  made  to  her,  but 
•that  such  promise  was  made  by  defendant 
and  prosecutrix  surrendered  her  virtue  in 
1898,  the  jury  could  not  convict  defend- 
ant of  seduction  in  1901,  was  properly  re- 
fused, as  prosecutrix  might  have  yielded 
to  defendant  in  1901  only  on  promise  of 
marriage,  and  still  been  entitled  to  pro- 
tection.   Weaver  v.  State,  39  So.  341,  14? 
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33;  Suther  v.  State,  118  Ala.  88,  34 
43. 

^oman  Debauched  against  Her  WilL — 
roman  debauched  by  means  of  force 
against  her  own  will  is  chaste,  within 
meaning  of  Code   1896,   §   5503,  and 

be  seduced.     Pope  v.   State,  34  So. 
137  Ala.  56. 

Feet  of  RefonnatiofL — A  woman  who 
at  some  time  fallen,  but  who  has  re- 
ed, and  at  the  time  she  yields  is 
te,  is  within  the  protection  of  Code 
§  5503,  punishing  seduction.  Suther 
ate,  24  So.  43,  118  Ala.  88;  Weaver 
ate,  142  Ala.  33,  3d  So.  341. 
1  Wilson  V.  State,  73  Ala.  527,  it  was 

'The  statute  is  for  the  protection 
e  chastity  of  unmarried  women,  and 
xistence  of  the  virtue  at  the  time  of 
itercourse  is  a  necessary  ingredient 
i  offense;  for,  as  has  been  often  said, 
iroman  who  has  lost  her  chastity — 
-ostitute — may  be  the  victim  of  rape, 
(  not  the  subject  of  seduction.  By 
s  not,  however,  intended  that  the 
n  who  may  have  at  some  time  fallen 
>t  be  the  subject  of  seduction.  That 
>e  true,  and  there  may  be  reforma- 
and  at  the  time  she  yields  to  the 
embraces  she  may  have  the  virtue 
stity,  not  in  the  high  degree  of  the 
1    who    has    not    strayed,    but    yet 

the  meaning  if  the  statute,  en- 
her  to  its  protection.'"  Suther  v. 
118  Ala.  88,  24  So.  43,  46. 
I  aigain:  'It  is  only  in  the  event 
ere  is  upon  the  trial  evidence  of  a 
f  chastity  that  a  conviction  is  pro- 
There  is  no  prohibition  of  a 
ion    in    the    absence    of    evidence 

to   show  chastity.     The  prohibi- 
conviction    is   in    the    event   the 

is  unchaste  at  the  time  of  the 
I  connection.  In  this  respect  the 
diflfera  from  the  statutes  of  some 
states,  which  refer  only  to  reputa* 
quiring  that  she  must  be  of  pre- 
3od  repute  for  chastity.  ♦  ♦  ♦ 
I  virtue  of  the  woman  at  the  time 
eduction  that  is  the  material  fact, 
s  a  fact  the  existence  of  which 
•-  must  determine  from  the  evi- 
f  her  prior  conduct.  The  want 
ity  is  as  essentially  directed  to 
nee  of  guilt  as  is  the  absence  of 
t     intercourse,  or  the  absence  of 


the  inducements  to  such  intercourse  spec- 
ified in  the  statute.  If  there  be  not  con- 
trary evidence,  chastity  will  be  presumed, 
in  obedience  to  the  statute.  But  when 
there  is  contrary  evidence  the  final  ques- 
tion is  whether  the  guilt  of  the  accused 
is  fully  proved,  and  then  a  reasonable 
doubt  of  the  chastity  of  the  woman  is 
as  fatal  to  a  conviction  as  is  the  existence 
of  such  doubt  in  reference  to  any  other 
material  fact.'"  Suther  v.  State,  118  Ala. 
88,  24  So.  43.  46. 

§  7.  Acts  or  Conduct  Constituting  Seduc- 
tion. 

As  to  instructions,  see  post,  "Means 
Used  to  Accomplish  Seduction,"  §  21  (4). 

In  General. — Seduction  may  be  accom- 
plished by  means  of  temptation,  decep- 
tion, arts,  and  acts'  of  flattery,  as  well  as 
by  a  promise  of  marriage.  Anderson  v. 
State,  104  Ala.  83,  16  So.  108;  Smith  v. 
State,  107  Ala.  139,  18  So.  306;  Bracken 
V.  State,  111  Ala.  68,  20  So.  636;  Wilson 
V,  State,  73  Ala.  527;  Carney  v.  State,  79 
Ala.  14. 

In  a  prosecution  for  seduction,  under 
Code  1896,  §  5503,  a  charge  was  proper 
which  stated  that:  "Deception  is  the  act 
of  deceiving, — the  intentional  misleading 
of  another  by  a  falsehood  spoken  or 
acted.  Temptation  is  that  which  tempts 
to  evil, — an  evil  enticement  or  allurement. 
Flattery  is  an  effort  to  influence  another 
by  use  of  excessive  praise,  insincere  com- 
plimentary language  or  conduct.  Art  is 
the  skillful  and  systematic  arrangement 
or  adaptation  of  means  for  the  attain- 
ment of  some  desired  end.''  Suther  v. 
State,  24  So.  43,  118  Ala.  88;  Wilson  z'. 
State,  73  Ala.  527. 

In  a  prosecution  for  seduction,  a  re- 
quest to  charge  that  if  prosecutrix  was 
more  or  as  willing  as  defendant  to  have 
sexual  intercourse,  and  they  did  have  sex- 
ual intercourse  under  such  circumstances, 
defendant  was  entitled  to  acquittal,  was 
properly  refused,  since,  though  prosecu- 
trix was  willing  to  commit  the  offense, 
she  might  still  have  had  sufficient  control 
to  enable  her  to  resist  her  own  desires, 
as  well  as  defendant's  importunities,  until 
he  promised  to  marry  her,  as  overcame 
her  control  by  arts  or  flattery.  Weaver 
V.  State,  39  So.  341,  142  Ala.  33. 
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§  8.  Profnise  of  Marriage. 

As  to  evidence,  see  post,  "Promise  of 
Marriage,"  §  15.  As  to  instructions,  see 
post,  "Means  Used  to  Accomplish  Seduc- 
tion," §  21  (4). 

In  a  prosecution  for  seduction,  re* 
quested  charges  that,  to  justify  defend- 
ant's conviction  on  the  grounds  of  mar- 
riage, it  is  necessary  that  the  jury  should 
believe  there  was  a  marriage  engage- 
ment, or  a  promise  looking  to  an  engage- 
ment or  a  promise  of  marriage  between 
prosecutrix  and  defendant,  because  of 
which  prosecutrix  surrendered  her  per- 
son; that  a  mere  promise  of  marriage  and 
subsequent  illicit  cohabitation  are  not 
necessarily  sufficient  to  make  out  the  of- 
fense; and  that  if  the  jury  believed  that 
a  promise  of  marriage  is  claimed  to  have 
been  merely  the  means  of  seduction,  and 
the  defendant  promised  to  marry  prose- 
cutrix, and,  after  making  such  promise, 
had  a  criminal  connection  with  her  one 
or  more  times,  this  alone  is  not  enough 
to  find  him  guilty,  but  they  must  believe 
that  the  promise  of  marriage  was  the  ex- 
citing or  producing  cause  of  the  criminal 
connection — were  properly  refused.  De 
Yampert  v.  State,  139  Ala.  53,  36  So.  772. 

§  9.  Indictment  and  Informatioii. 

Allegation    of    Means     Employed. — An 

indictment  for  seduction  need  not  allege 
the  means  employed.  Wilson  v.  State,  73 
Ala.  527. 

Corroboration. — An  indictment  for  se- 
duction will  be  quashed  where  it  is  found 
on  the  uncorroborated  testimony  of  the 
prosecutrix,  under  Cr.  Code  1886,  §  4015, 
that  no  indictment  or  conviction  for  se- 
duction shall  be  had  under  this  section  on 
the  uncorroborated  testimony  of  the  wo- 
man on  whom  the  seduction  is  charged. 
Hart  V.  State,  117  Ala.  183,  23  So.  43. 

Proof  of  Time  Intercourse  Occurred.— 

Where  prosecutrix  testifies  that  the  first 
intercourse  occurred  on  a  certain  day,  and 
defendant  testifies  that  it  occurred  more 
than  a  year  prior  to  such  day,  but  at  a 
time  covered  by  the  indictment,  a  verdict 
of  guilty  is  proper,  if  the  evidence  of 
other  facts  is  sufficient,  whether  the  first 
intercourse  occurred  at  one  time  or  the 
other.  Smith  v.  State,  107  Ala.  139,  18 
So.  306. 


§  10.  Evidence. 

See     generally 
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§  11.  Presumptions  and  Burden  of 

Proof. 

Presumption  of  Chastity. — In  a  prose- 
cution for  seduction,  the  chastity  of  the 
prosecutrix  at  the  time  of  the  seduction 
will  be  presumed,  in  the  absence  of  con- 
trary evidence.  Wilson  v.  State,  73 
Ala.  527;  Munkers  v.  State,  87  Ala. 
94,  6  So.  357;  Smith  v.  State,  118  Ala. 
117,  24  So.  55,  cited  in  notes  in  43  L.  R. 
A.,  iN.   S.,  482,   483. 

A  request  to  charge  that  the  jury  could 
infer  that  the  prosecutrix  was  unchaste 
from  the  state's  failure  to  produce  testi- 
mony as  to  her  character  was  properly 
refused.  Weaver  v.  State,  142  Ala.  33, 
39  So.  341,  cited  in  notes  in  43  L.  R.  A., 
N.  S.,  482. 

Burden  of  Proof. — The  chastity  of 
prosecutrix  in  a  seduction  case  must  be 
presumed,  and  the  burden  is  on  defend- 
ant to  impeach  it.  Smith  v.  State,  118 
Ala.  117,  24  So.  55,  cited  in  notes  in  43 
L.  R.  A.,  N.  S.,  482,  483. 

§  IS.  Admissibility  in  General 

On  trial  for  seduction,  it  is  not  error 
to  exclude  questions  asked  by  defendant 
calling  for  mere  hearsay  and  irrelevant 
evidence,  tending  to  prejudice  prosecu- 
trix before  the  jury.  Smith  v.  State,  107 
Ala.  139,  18  So.  306. 

Motive  Inducing  Prosecutrix  to  Sexual 
Intercourse. — ^The  prosecutrix  in  seduc- 
tion can  not  testify  to  the  motive  vHiich 
induced  hef  to  sexual  intercourse.  Wilson 
V,   State,  73   Ala.   527. 

"It  was  not  permissible  for  the  prose- 
cuting witness  to  testify,  that  she  did  not 
willingly  yield  to  the  embraces  of  the  de- 
fendant, or  that  she  yielded  in  conse- 
quence of  a  promise  of  marriage,  or  of 
any  act  or  declaration  of  the  defendant. 
The  material,  controlling  inquiry,  in  all 
cases  it  is  the  province  of  the  jury  to  de- 
termine, is,  whether  there  was  seduction; 
whether  the  crimin&l  connection  resulted 
from  the  arts  and  wiles  of  the  defendant, 
or  from  the  un governed  passions  of  the 
woman.  The  cause  moving  her  to  the  sin 
is  essentially  and  peculiarly  matter  of  in- 
ference from  all  the  facts  and  circum- 
stances in  evidence,  carefully  weighed  and 
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sidered;    beinfir    matter    of    inference 
deduction    from    facts     and     circum- 
ices  proved  or  presumed,  it  is  not  a 
to  which  a  witness  can  testify.     As 
been  said,  witnesses  are  not  allowed 
eason  to  the  jury — they  must   speak 
nd  of  facts.  Like  intention,  or  motive, 
)elief,  inferential  from  facts,  the  jury 
t  deduce  the   conclusion,   unaided   by 
opinion  of  witnesses.     Peake  v.  Stout, 
a.  647;  Whetstone  v.  Bank,  9  Ala.  875. 
stions  of  this  character,  as  to  the  in- 
ice  exerted  upon  the  mind  or  conduct 
le  woman  by  the  acts  or  representa- 
j  of  the  man,   like   evidence  declara- 
or  in  negation  of  a   specific   inten- 
which    may    be    material,    we    are 
e,   is    allowed    by    some    authorities, 
a  different  rule  has  always  prevailed 
and   such    evidence   uniformly   pro- 
ved inadmissible."     Wilson  v.   State, 
la.   527,   531. 

justment  Inadmissible  against  De- 
nt.— "Nor  is  there  any  possible  as- 
of  the  case,  in  which  it  was  per- 
ble  for  the  state  to  prove  that  the 
dant  was  accused  of  the  seduction, 
with  knowledge  of  the  accusation, 
t  an  adjustment  with  the  prosecut- 
ritness.  The  fact  of  the  accusation 
in  mere  hearsay,  and  the  proposi- 
'or  an  adjustment  was  not  an  ad- 
n  or  confession  of  guilt.  Take  it 
largest  significance,,  and  it  mani- 
no  more  than  a  willingness  to 
und  a  criminal  accusation  for  the 
\e  of  avoiding  the  publicity,  odium, 
^xation  of  a  prosecution,  which  is 
consistent  with  a  consciousness  of 
race."  Wilson  v.  State,  73  Ala. 
12. 

plaint  of  Prosecutrix. — In  a  prose- 
for  seduction,  evidence  that  the 
Jtrix  did  or  did  not  make  imme- 
omplaint  is  not  admissible.  Tucker 
»,   167  Ala.  1,  52  So.  464. 

of  Cliild.-*-On  a  trial  for  seduc- 
vidence  that  the  prosecutrix  had 
•irth   to  a  child  was  admissible,  al- 

defendant  was  not  immediately 
ed  therewith  in  the  evidence. 
^ham    V.   State,   73  Ala.   51. 

prosecution  for  seduction,  testi- 
is  to  when  a  child  was  born  of 
trix  ivas  admissible,  in  corrobora- 
prosecutrix  as  to  the  time  of  the 


intercourse.     Whatley  v.   State,   144   Alai 
68,  30  So.   1014. 

Criminative  Letters  Written  by  Defend-' 
ant  to  Prosecatrix.f— On  a  prosecution  for 
seduction,  criminative  letters  written  by 
defendant  to  prosecutrix  after  the  com- 
mission of  the  alleged  offense  were  ad- 
missible, defendant's  handwriting  being 
proven,  and  the  genuineness  of  the  letters 
not  being  denied.  Bracken  v.  State,  111 
Ala.  68.  20  So.   636. 

Presence  of  Djefendant  in  Community 
after  Prosecutrix's  Condition  became  Ap- 
parent.— In  a  prosecution  for  seduction, 
a  question  as  to  whether  witness  had 
seen  defendant  in  the  community  after 
a  certain  date,  when  prosecutrix's  con- 
dition became  apparent,  was  admissible, 
as  tending  to  show  a  realization  by  de- 
fendant of  his  danger  after  learning  the 
facts.  Weaver  v.  State,  3^  So.  341,  141 
Ala.  33. 

§  13.  Age  of  Female. 

In  a  prosecution  for  seduction,  defend- 
ant was  entitled  to  show  that  prosecutrix 
was  older  than  she  had  stated  herself  to 
be  in  her  testimony.  Whatley  v.  State, 
3«   So.  1014,   144  Ala.  6«. 

§  14.  Character  of  Female. 

Evidence  of  prosecutrix's  chastity  be- 
fore and  at  the  time  of  the  alleged  se- 
duction, is  admissible.  Smith  v.  State, 
24  So.  55.  118  Ala.  117;  Hussey  v.  State, 
S6  Ala.  34,  5  ^o.  484;  Wilson  v.  State,  73 
Ala.   527.  ^ 

Evidence  having  been  offered  in  a  pros- 
ecution for  seduction  to  impeach  the 
chastity  of  prosecutrix,  it  was  proper  to 
admit  testimony  as  to  her  general  char- 
acter for  virtue  and  chastity.  Knight  t/. 
State,  41  So.  850,  147  Ala.  93;  Smith  v. 
State,  107  Ala.  139,  18  So.  306;  Suther  v. 
State,  118  Ala.  88,  24  So.  43. 

Declarations  of  Defendant. — A  wit- 
ness in  a  prosecution  for  seduction  un- 
der promise  of  marriage  may  testify  to 
declarations  of  defendant  that  prosecu- 
trix was  a  "nice"  girl  and  a  suitable 
companion  for  witness'  daughter,  and  that 
he  intended  to  marry  her.  Suther  v. 
State,  24  So.  43,  118  Ala.  88. 

Ex  Parte  Certificate  of  Person  Con- 
nected  with  School. — In  a  prosecution 
for  seduction,   an   ex  parte   certificate   of 
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a  person  connected  with  a  business 
•  school,  informing  those  whom  it  might 
concern  that  prosecutrix  was  an  indus- 
trious and  conscientious  student  and  had 
won  the  esteem  of  her  teachers  was  in- 
competent. Whatley  v.  State,  144  Ala. 
68,  a9  So.   1014. 

Conduct  Not  Tending  to  Show  Un- 
chastity. — In  a  prosecution  for  seduction, 
evidence  as  to  whether  prosecutrix  had 
ever  consented  to  have  intercourse  with 
a  certain  witness  was  irrelevant,  where 
•  the  act  was  not  consummated.  Knight 
V.  State,  41  So.  850,  147  Ala.  93. 

Subsequent  to  Offense. — Evidence  that 
the  Ttrosecutrix  had  been  criminally  in- 
timate with  other  men  since  the  date  of 
the  alleged  offense  was  properly  rejected. 
Bracken  v.  State,  111  Ala.  68,  dO  So.  636; 
Munkers  v.  State,  87  Ala.  M,  6  So.  357; 
Hussey  v.  State,  86  Ala.  34,  5  So.  484; 
Wilson  V.  State,  73  Ala.  527;  Smith  v. 
State,  118  Ala.  117,  24  So.  55;  Suther  v. 
State,  118  Ala.  88,  24  So.  43. 


§  Iff. 


Promise  of  Marriage. 


Evidence  of  declarations  of  defendant, 

about  the  time  of  the  alleged  seduction, 
of  an  intention  to  marry  the  prosecutrix, 
is  properly  admitted.  Munkers  v.  State, 
87   Ala.   94,   6  So.   357. 

Secondary  Evidence  of  Letter  of  De- 
fendant.— Prosecutrix  was  properly  al- 
lowed to  state-  that  she  had  received  a 
letter  from  defendant  in  which  he  said 
something  about  marrying  her,  the  let- 
ter being  shown  to  have  been  destroyed 
by  prosecutrix  through  no  wrong  mo- 
tive. Bracken  v.  State,  111  Ala.  68,  20 
So.  636. 

Conversation  in  Reference  to  Previ- 
ous Marriage  and  Divorce. — In  a  prose- 
cution for  seduction  under  promise  of 
marriage,  a  conversation  between  prose- 
cutrix and  defendant  in  reference  to  a 
previous  marriage  and  divorce  of  de- 
fendant was  admissible.  Whatley  v. 
State,  144  Ala.  68,  39  So.  1014. 

Offer  of  Marriage  after  Seduction. — It 
is  not  error  to  exclude  questions  by  de- 
fendant intended  to  show  that,  after 
prosecutrix  gave  birth  to  a  child,  he  of- 
fered to  marry  her,  and  she  refused,  and 
asking  her  why  she  refused  to  marry 
him.  Smith  v.  State,  107  Ala.  139,  18 
So.  306. 


§  16.  Personal  Relations  of  Piuiki 

Whether     or      Not      Defendant   W» 
Making  Love  to  Prosecntrix.— In  a  prD<- 

ecution  for  seduction,  testimony  u  tc 
whether  or  not  defendant  was  makkg 
love  to  prosecutrix  was  relevant  and 
material.  Whatley  ».  State,  144  Ala.  6^ 
39  So.  1014. 

Length  .  of  Time  Defendant  "ILqit 
Companjr"  with  Prosecutrix.— In  a  ?r3^ 
ecution  for  seduction,  it  was  proper  for 
the  state  to  show  how  long  defendant 
"kept  company"  with  prosecntni 
Whatley  v.  State,  144  Ala,  '68,  39  S 
1014. 

Giving  Presents  to  Proaeaitrix  Poor 
to  Alleged  Intercourse. — On  a  trial  iy 
seduction  under  promise  of  marnaft 
the  fact  that  defendant  gave  presents  t 
prosecutrix  prior  to  the  alleged  sexc: 
intercourse  may  be  shown.  Snther  : 
State,  116  Ala.  88,  24  So.  43. 

Evidence  of  Prosecutrix's  Bndiff 
That  He  Heard  Defendant  TeQ  Her  He 
Loved  Her. — In  a  prosecution  tor  se- 
duction, •  evidence  of  prosecntrii's 
brother  that  he  heard  defendant  tell  be: 
that  he  loved  her  was  admissible  to  cor- 
roborate her  testimony  to  the  same  v.- 
feet,  and  as  justifying  the  inference  tha* 
defendant  was  leading  prosecutrix  to  x- 
lieve  that  he  was  going  to  marry  br 
Weaver  v.  State,  142  Ala.  33,  39  So.  54: 

Letters  Written  after  Act  of  Scte- 
tion. — Where  prosecutrix  testified  th»' 
she  knew  defendant's  handwriting,  aad 
that  she  had  received  certain  letters 
from  him  through  usual  channels  asc 
knew  them  to  be  from  defendant,  a;^ 
the  contents  of  the  letters  tended  "* 
show  the  relations  that  existed  better: 
prosecutrix  and  defendant,  and  contarH 
acknowledgments  on  his  part  that  bf 
had  done  wrong,  and  allusions  xo  H 
previous  promise  to  marry  her.  :'rrT 
were  admissible,  though  written  an«r 
the  act  of  seduction.  Weaver  r,  5a» 
142  Ala.  33,  39  So.  341. 

§  17.  Weight    and     Snfficleacy    & 

General. 

"When  a  pure,  modeat,  and  chasx 
woman  is  so  manipulated  by  the  a*? 
and  wiles  of  man  as  to  be  thereby  0Te> 
come  and    caused    to    fall    frono  virrzfi 
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h  estate,  a  great  moral  and  social 
ne  is  committed,  for  the  repression 
vfrhich  our  statute  has  enacted  a  justly 
ere  punisfhment.  Juries  should  not 
itate  to  enforce  this  law,  when  the 
imony  leaves  no  reasonable  doubt  of 

Tiolation.  On  the  other  hand,  if, 
r  giving  full  consideration  to  all  the 
s  and   circumstances,    the    charge   is 

so  proved  as  to  leave  no  reasonable 
bt  that  the  false,  fatal  step  of  the 
lan   was  caused    by  the    wiles,  arts, 

blandishments,  or  machinations  of 
man,  then,  although  another  offense 

have  been  committed,  the  ,  charge 
eduction  is  not  legally  proved.  'The 
rvations  of  Lord  Hale  in  reference 
ccusations  of  rape,  are,  in  such  case, 
liarly  applicable,  and  ought  to  be 
umbered:  "The  accusation  is  easily 
*,  hard  to  be  proved,  and  harder  to 
ef ended  and  disproved  by  the  party 
jed,  though  ever  so  innocent." ' 
on  V.  State,  73  Ala.  6»T,  633."  Cooper 
ate,  90  Ala.  641,  8  So.  821. 

astity  of  Female. — ^The  question  of 
:hastity  of  prosecutrix  ki  a  seduc- 
case  must  be  determined  from  all 
evidence,  and  not  alone  testimony 
ng  to  impeach  her  chastity.  Suther 
Lte,  lis  Ala.  S8,  24  So.  43. 
jer  Code  1896,  §  ^503,  prohibiting  a 
:tion  for  seduction  "if,  on  tlie  trial, 
proved  that"  prosecutrix  was  un- 
;  at    the    time    of    the    alleged  of- 

the   state    is  not'   bound    to  prove 

soman's   chastity    to    a    moral    cer- 

as     an     affirmative     proposition, 

when  there  is  evidence  to  the  con- 

Suther  v.   State,    118    Ala.   88,   24 

statute    provides    that    no  convic- 
lall  be  had  if  it  appears  that  at  the 
>f  the    alleged  offense    t^e  woman 
inchaste.     Held,     that     where     the 
vitnesses   to    the    act   of  seduction 
e     prosecutrix    and    defendant,  and 
evidence    is    conflicting    as   to   the 
e    of  marriage    and  acts    of  inter- 
prior  to  the  acts  alleged,  it  is  er- 
refuse    defendant's    request  for  a 
that,   if  the  jury  believe  that  de- 
:    had   had  sexual  intercourse  with 
>secutrix  about  a  year  before  the 
le^ed,  and  continued  in  such  acts 
ircourse    until     the    time    alleged. 


they  must  find    him    not    guilty.     Munk- 
ers  V,  State,  87  Ala.  94,  6  So.  357. 

Reformation. — ^To  establish  chastity  of 
one  at  the  time  of  her  alleged  seduction, 
it  appearing  that  she  had  theretofore 
had  sexual  Intercourse,  it  must  be  shown 
that  she  had  reformed.  Smith  v.  State, 
118  Ala.  117,  24  So.  65. 


§  18. 


Corroboration. 


See  ante,  "Statutory  Provisions,"  §  5. 
As  to  instructions,  see  post,  "Corrobo- 
ration of  Female,"  §  21  (2).  As  to  weight 
of  corroborative  evidence  being  ques- 
tion for  jury,  see  post,  "Questions  for 
Jury,"  §  20. 

Under  Code  1907,  §  7897,  providing 
that  no  indictment  or  conviction  shall 
be  had  on  the  uncorroborated  testimony 
of  prosecutrix,  the  corroboratory  evi- 
dence is  sufficient  if  it  extends  to  a  ma- 
terial fact  and  satisfies  the  jury  of  the 
woman's  credit.  Allen  v.  State,  WH  Ala. 
74,  50  So.  279;  Pannell  v.  State,  162  Ala. 
81,  50  So.  281. 

Code  1896,  §  6608,  requiring  evidence 
corroborative  of  the  testimony  of  prose- 
cutrix in  a  seduction  case,  is  satisfied  by 
corroboratory  evidence  as  to  a  material 
fact  which  satisfies  the  jury  that  the 
woman  is  worthy  of  credit.  Suther  v. 
State,  118  Ala.  88,  24  So.  43;  Wilson  v. 
State,  73  Ala.  527;  Munkers  v.  State,  87 
Ala.  94,  6  So.  357;  Cooper  v.  State,  90 
Ala.  641,  8  So.  821. 

Under  Code  1876,  §  4896,  providing 
that  no  person  shall  be  convicted  of  se- 
duction on  the  uncorroborated  testimony 
of  the  female,  corroboration  as  to  the 
promise  of  marriage,  where  seduction 
under  promise  of  marriage  was  alleged, 
may  be  sufficient  to  authorize  convic- 
tion. Cunningham  v.  State,  73  Ala.  51; 
Wilson  V,  State,  73  Ala.  627. 

Corroboration  Inaufficient.  —  Code 
1886,  §  4015,  relating  to  the  crime  of  se- 
duction by  means  of  a  promise  of  mar- 
riage, provides  that  "no  conviction  shall 
be  had  under  this  section  on  the  uncor- 
roborated testimony  of  the  woman  upon 
whom  the  seduction  is  charged."  On  an 
indictment  for  this  offense  the  sister  of 
ihe  prosecutrix  testified  that  the  prose- 
cutrix got  a  dress  ready  for  her  mar- 
riage. Held,  that  this  is  not  such  cor- 
roboration as  is  required,  for  it  is  hear- 
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say,  and  does  not  tend  to  connect  de- 
fendant with  the  offense  charged. 
Cooper  V.  State,  90  Ala.  64]^  8  So.  821. 

§  19.  Trial. 

See    generally    the    title     CRIMINAL 
LAW. 


Questions  for  Jury. 

The  weight  of  corroborative  evidence 
is  for  the  jury.  Allen  v.  State,  162  Ala. 
74,  50  So.   279. 

In  a  prosecution  for  seduction,  whether 
the  intercourse  was  the  result  of  force 
or  seduction  was  a  question  for  the  jury. 
Knight  V.  State,  147  Ala.  93,  41  ^o.  850. 

§  ftl.  Instructions. 

§  %\  (1)  In  General. 

On  a  prosecution  for  seduction  the 
court  charged  that:  "If  the  woman  is 
examined  as  a  witness,  and  the  testi- 
mony outside  and  independent  of  hers  is 
sufficient  to  establish  defendant's  guilt, 
you  may  convict  on  such  other  testi- 
mony." The  testimony  of  prosecutrix, 
it  believed  by  the  jury,  had  some  tend- 
encies favorable  to  defendant.  Held, 
that  the  instruction  was  misleading,  to 
defendant's  prejudice,  in  not  making 
mention  of  the  testimony  of  prosecutrix. 
Hall  V.  State,  134  Ala.  90,  32  So.  750. 

§  81  (2)  Corroboration  of  Female. 

The  phraseology  if  the  charge  that 
"the  corroboration  was  sufficient"  may 
be  objectionable,  as  the  evidence,  though 
sufficient  to  meet  the  statutory  require- 
ment as  to  corroboration,  might  not  be 
sufficient  to  satisfy  the  jury  beyond  a 
reasonable  doubt  that  the  woman  swore 
truly.  Munkers  v.  State,  87  Ala.  94,  6 
So.  357. 

Code  1886,  §  4015,  provides  that  no 
conviction  shall  be  had  under  this  sec- 
tion on  the  uncorroborated  testimony  of 
the  woman  upon  whom  the  seduction  is 
charged.  On  the  trial  of  an  indictment 
the  corroborating  evidence  consisted  of 
the  defendant's  frequent  visits  to  the 
prosecutrix,  his  escorting  her  to  church, 
parties,  and  other  social  gatherings,  and 
his  admissions  of  an  engagement  and 
intention  to  marry  her,  made  about  the 
time  of  the  alleged  seduction.  Held, 
that  as  the  evidence  was  corroborative 
of  a  promise  of  marriage  testified  to  by 
the  prosecutrix,  which  fact  is  one  of  the 


alternative  elements  of  the  offfasc  i: 
authorized  the  charge  "that  if  the  r:- 
dence  corroborates  the  prosecutrix  s 
the  material  facts,  and  satisfies  the  \s} 
that  she  is  worthy  of  credit,  then  tke 
corroboration  was  sufficient"  MniikeTs 
V.  State,  87  Ala.  94,  6  So.  357. 

Where,  in  a  prosecution  for  sednctKsi 
there  was  evidence  from  which  the  jtin 
might  have  found  that  prosecutrix  wi* 
corroborated,  a  request  to  charge  :':x 
the  evidence  did  not  show  such  a  cc'- 
roboration  of  prosecutrix's  testtmoDt  is 
would  authorize  a  verdict  against  ^- 
fendant  was  properly  refused.  Weaver 
V.  State,  14^  Ala.  33,  3«  So.  341. 

In  a  prosecution  for  seduction,  a  T^ 
quest  to  charge  that  if  "defendant  Mo!!;. 
Jeikins"  were  engaged  to  be  married 
and  had  sexual  intercourse,  this  was  c?: 
sufficient  to  convict  defendant,  uslev 
prosecutrix  yielded  to  such  sexual  iau*- 
course  on  account  of  the  promise  :: 
marriage,  and  such  promise  was  corrob> 
rated  by  another  witness  or  witnesses  ir 
the  case,  and  was  the  proximate  cac?.- 
of  her  yielding  to  the  sexual  intercoc*:^ 
was  properly  refused,  because  of  tb: 
omission  of  the  word  "and,"  and  as  :r- 
quiring  the  jury  to  acquit  unless  p^C4^ 
cutrix  was  corroborated  by  other  test- 
mony  "as  to  the  promise  of  marriage' 
only.  Weaver  v.  Sutc,  142  Ala.  33,  '^ 
So.  341. 

§  »1  (3)  Chastity  of  Female. 

Requests  for  charges  in  which  the  i> 
nuittal  was  based  on  the  ground  th-^ 
the  jury  had  reason  to  believe  from  *JK 
evidence  that  the  parties  had  prenoci 
sexual  intercourse  were  properly  *^ 
fused,  as  the  verdict  must  be  foar6i 
on  belief,  not  merely  reason  to  belie". 
and  the  belief  of  prior  sexual  intercoo:>e 
should  be  strong  enough  to  create  a  rea- 
sonable doubt  of  the  woman's  pre-ci> 
isting  chastity.  Munkers  v.  State.  ^ 
Ala.  94,  6  So.  357. 

Under  Code  1886,  §  4015,  provid:-c 
that  no  conviction  for  seduction  of  v 
unmarried  woman  can  be  had,  if  "&  '' 
proved  that  she  was  unchaste  at  t>e 
time  of  the  alleged  offense,  instructk)*; 
on  such  trial  that,  if  any  witness  ter- 
fied  to  the  bad  character  of  the  prosec:- 
trix  for  chastity,    the    jury    may  htWt^ 
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her  to  be  unchaste,  though  it  is  not 
proved  that  she  had  connection  with 
any  other  man,  and  also  that  if  her  char- 
acter for  chastity  is  proved  to  be  bad, 
though  no  intercourse,  before  the  of- 
fense, is  proved,  defendant  could  not  be 
convicted,  were  properly  refused,  as 
"character"  may  mean  reputation,  and 
the  statute  requires  actual  unchastity. 
Hussey  v.  State,  86  Ala.  34,  5  So.  484. 

A  requested  charge,  "that  to  author- 
ize conviction  for  seduction  the  woman 
must  be  chaste  in  fact  at  the  time  of  her 
alleged  seduction;  that  inquiry  being 
not  as  to  her  character,  reputation  for 
chastity  at  the  time  of  her  alleged  se- 
duction, but  as  to  her  actual  chastity," 
— while  asserting  a  generally  correct 
ptinciple  of  law,  is  properly  refused,  as 
calculated  to  confuse  and  mislead;  evi- 
dence having  been  introduced  by  the 
state  tending  to  show  the  character  of 
prosecutrix  up  to  the  time  of  the  alleged 
'Seduction  in  rebuttal  of  evidence  by  de- 
fendant tending  to  impeach  her  chastity 
at  that  time.  Smith  v.  State,  118  Ala. 
117,  24  So.  55. 

§  %1  (4)  Means  Used  to  Accomplish  Se- 
duction. 

An  instruction  which  limits  the  means 
of  accomplishing  a  seduction  to  that  of 
a  promise  of  marriage  is  defective,  un- 
der Code  1896,.  §  5503,  which  enumerates 


other  means.  Suther  v.  State,  11&  Ala. 
88,  24  So.  43;  Anderson  v.  State,  104  Ala. 
83.  16  So.  108;  Bracken  v.  State,  111  Ala. 
68,  20  So.  636. 

It  is  error  to  refuse  to  charge  that  un- 
less the  jury  are  convinced  by  the  evi- 
dence, beyond  all  reasonable  doubt,  that 
defendant,  by  means  of  arts,  flattery, 
temptation,  deception,  or  a  promise  of 
marriage,  seduced  prosecutrix,  they 
should  give  defendant  the  benefit  of  the 
doubt,  and  acquit  him.  Smith  v.  State, 
107  Ala.  13^,  18  So.  306. 

It  is  proper  to  refuse  to  charge  that  it 
does  not  follow  that  because  defendant 
and  prosecutrix  were  engaged  to  be 
married,  and  had  sexual  intercourse 
with  each  other,  if  the  jury  find  they 
were  so  engaged,  and  had  such  inter- 
course, such  intercourse  was  procured 
by  means  oi  promise  of  marriage,  or 
that  defendant  seduced  her,  since  such 
instruction  is  argumentative.  Smith  v. 
State,  107  Ala.  139,  18  So.  306. 

In  a  prosecution  for  seduction,  where 
some  evidence  tended  to  show  that  the 
sexual  act  was  by  force,  an  instruction 
that,  unless  the  evidence  showed  be- 
yond a  reasonable  doubt  that  prosecu- 
trix consented  and  entered  into  the  sex- 
ual act  voluntarily,  defendant  could  not 
be  convicted,  should  have  been  given. 
Hall  V.  State,  134  Ala.  90,  32  So.  750. 


Seepage. 

See  the  title  WATERS  AND  WATERCOURSES. 

Segregation. 

See    the    titles    CONSTITUTIONAL    LAW;    MUNICIPAL    CORPORATIONS; 

TAXATION. 

Seisin* 

See    the    titles    COVENANTS;     DEEDS;     DESCENT    AND    DISTRIBUTION; 

DOWER;  PROPERTY. 

Seizure. 

See  the  titles    BANKRUPTCY;    CONSTITUTIONAL    LAW;    SEARCHES  AND 

SEIZURES. 


Selection  of  Goods  Sold. 

See  the  title  SALES. 


Selection  of  HomesteadL 

See  the  title  HOMESTEAD. 

Selection  of  Jury: 

See  the  title  JURY. 

Selection  of  Property  Exempt 

See  the  title  EXEMPTIONS. 

Selection  of  Property  on  Execution. 

« 

See  the  title  EXECUTION. 

Selection  of  Public  Lands. 

See  the  title  PUBLIC  LANDS. 

Selection  of  Referee. 

See  the  title  REFERENCE. 

Self-Def«ise. 

See  the  titles  AFFRAY;  ASSAULT  AND  BATTERY;  CRIMINAL  LAW;  HOM- 
ICIDE; WEAPONS;  and  other  appropriate  titles. 

Self -Destruction. 

See  the  titles  INSURANCE;  SUICIDE. 

Self -Executing  Pipvisiont. 

See  the  titles  CONSTITUTIONAL  LAW;  STATUTES. 

Self -Serving  Declarations. 

See  the  titles  CRIMINAL  LAW;  EVIDENCE. 

Sell — Sold. 

See  the  titles  POWERS;  PRINCIPAL  AND  AGENT;  SALES;  VENDOR  ANl* 

PURCHASER. 

Senile  Dementia. 

See  the  titles  INSANE  PERSONS;  WILLS. 
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Sentence. 

Sec  the  titles  CONSTITUTIONAL  LAW;  CRIMINAL  LAW.  As  to  commu- 
:ion  of  sentence,  see  the  title  PARDON.  As  to  extent  of  punishment,  see  the  title 
UMINAL  LAW.  As  to  ex  post  facto  laws,  see  the  title  CONSTITUTIONAL 
VW.  As  to  necessity  for  sentence,  see  the  title  CRIMINAL  LAW.  As  to  sen- 
ice  on  conviction  of  particular  offenses,  see  the  particular  titles,  such  as  ARREST; 
5SAULT  AND  BATTERY;  BIGAMY;  BREACH  OF  THE  PEACE;  BUR- 
SARY; CONSPIRACY;  COUNTERFEITING;  HOMICIDE;  SEDUCTION; 
^PE;  ROBBERY. 

Sentimentml  Value. 

See  the  title  DAMAGES. 

Separable  Contracts. 

See  the  title  CONTRACTS. 

Separable  Controrersies. 

See  the  title  REMOVAL  OF  CAUSES. 

Separate  Acknowledgment. 

See  the  title  ACKNOWLEDGMENT. 

Separate  Actions. 

See  the  titles  ACTION;  JUDGMENT. 

Separate  Appeals. 

See  the  title  APPEAL  AND  ERROR. 

Separate  Causes  of  Action. 

See  the  titles  ACTION;  PLEADING. 

Separate  Coach  Law. 

the   titles  CONSTITUTIONAL  LAW;  CARRIERS;  RAILROADS;  STREET 

RAILROADS. 

Separate  Counts. 

Sec   the  titles  INDICTMENT   AND  INFORMATION;  PLEADING. 

Separate  Defenses. 

See  the  title  PLEADING. 
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Separate  Estate. 

See  the  title  HUSBAND  AND  WIFE  and  references  there  given. 

Separate  Examination. 

See  the  title  ACKNOWLEDGMENT. 

Separate  Instruments. 

See  the  title  ASSIGNMENTS  FOR   BENEFIT    OF  CREDITORS;    CHATTEL 
MORTGAGES;  CONTRACTS;   INSURANCE;   MORTGAGES. 

Separate  Maintenance. 

See  the  title  HUSBAND  AND  WIFE. 

Separate  Trials. 

See  the  titles  CRIMINAL    LAW;  TRIAL.     As  to    separate  trials    in   attachmtst 

suits,  see  the  title  ATTACHMENT. 

Separation. 

As  to  separation  of  family  as  affecting  homestead  right,  see  the  title  HOME- 
STEAD. As  to  separation  of  husband  and  wife,  see  the  titles  CURTESY;  I^l- 
VORCE;  DOWER;  HUSBAND  AND  WIFE. 

Separation  of  Jury 

See  the  titles  CRIMINAL  LAW;  NEW  TRIAL;  TRIAL. 

Sqiaration  of  Witnesses. 

See  the  titles  CRIMINAL  LAW;  TRIAL;  WITNESSES. 

Sepulture. 

See  the  titles  CEMETERIES;  DEAD  BODIES. 

Sequestration. 

See  the  titled  ATTACHMENT;  RECEIVERS.  As  to  sequestration  in  actions  fc: 
particular  forms  of  relief,  or  as  incident  to  other  remedies,  see  the  titles  CORP^^'- 
RATIONS;  DIVORCE,  and  other  specific  titles. 

Sergeant  at  Arms. 

See  the  title  COURTS. 

Servants. 

See    the    titles    APPRENTICES;    CONSTITUTIONAL     LAW;    COXTR-^CTS: 
MASTER  AND  SERVANT,  and  cross  references  there  given. 

Service  of  Affidavits. 

See  the  title  MOTIONS. 
812 


Service  of  AltematiTe  Writ. 

See  the  title  MANDAMUS. 

Service  of  Bond  on  Appeal. 

See  the  title  APPEAL  AND  ERROR. 

Service  of  Interrogatories. 

See  the  title  DISCOVERY. 

Service  of  Notice. 

As  to  service  of  notice  in  particular  instances,  see  the  appropriate  specific  titles 
throughout  this  work,  such  as  APPEAL  AND  ERROR;  APPEARANCE;  ELEC- 
TIONS; MOTIONS;  NEW  TRIALS;  etc. 

Service  of  Order  of  Arrest 

See  the  title  ARREST. 

Service  of  Plea<fing. 

Sec  the  titles  ABATEMENT  AND  REVIVAL;  EQUITY;  PLEADING. 

Service  of  Process. 

See  the  title  PROCESS.     And  see  the  appropriate   specific    titles  throughout    this 

ft 

work. 

Sarvioe  of  Warrant. 

See  the  title  ARREST. 

I 

Service  of  Writs. 

See  the  appropriate  specific  titles,  such  as  APPEAL  AND    ERROR;    EJECT- 
,  MENT;  HABEAS  CORPUS;  MANDAMUS;  NE  EXEAT;  REPLEVIN;   SCIRE 
FACIAS.    As  to  service  of  writ  of  subpoena,  see  the  titles  COSTS;  EQUITY  WIT- 
NESSES. 

Services. 

See  the  titks  MASTER  AND  SERVANT;  WORK  AND  LABOR.  As  to  serv- 
ice by  and  between  particular  parties,  as  to  claims  and  contracts  for  services,  and  as 
to  service  of  particular  persons,  such  as  agents,  arbitrators,  attorneys,  bailees, 
brokers,  otricers,  referees,  see  the  appropriate  specific  titles  throughout  this  work. 
As  to  religious  services,  see  the  title  RELIGIOUS  SOCIETIES.  As  to  perform- 
ance of  service  on  Sunday,  see  the  title  SUNDAY. 

Servient  Tenement 

See  the  title  EASEMENTS. 

Servitude. 

See  the  title  CONSTITUTIONAL  LAW;  EASEMENTS;   EMINENT  DOMAIN. 

As  to  penal  servitude,  see  the  title  SLAVES. 
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SET-OFF  AND  COUNTERCLAIML 

I^  Nature  and  Oronnds  of  Remedy. 

§  1.  Nature  and  Purpose  in  General. 
§  1^.  At  Common  Law. 
§  2.  Statutory  Provisions. 
'  §  3.  Grounds  and  Scope  of  Remedy. 

§  4. In  General. 

§  5.  Recoupment  or  Reconvention. 

§  6.  Statutory  Set-Off. 

§  7.  Equitable  Set-Off. 

§  7  (1)  In  General. 

§  7  (2)  Insolvency  and  Nonresidence. 
§    8.  Existence  of  Cause  of  Action  of  Plaintiff. 
§    9.  Actions  in  Which  Remedy  Is  Available. 

§  10.  In  General. 

§  11.  For  Torts. 

§  12.  On  Demand  Not  Liquidated. 

§  13.  On  Demands  Exempt  from  Execution. 

§  14.  Set-Off  or  Counterclaim  against  Set-Off  or  Counterclaim. 

§  15.  Courts  in  Which  Remedy  Is  Available. 

§  16.  Agreements  to  Allow  Set-Off. 

§  17.  Estoppel,  Waiver,  or  Relinquishment. 

II.  Snbjeot  Matter. 

§  18.  Nature  of  Indebtedness  or  Lialnlity  in  General. 

§  18  (1)  In  General. 

§  18  (2)  Damages  Arising  from  Torts. 
§  19.  Subsisting  Right  of  Action  of  Defendant. 
§  20.  Claims  Arising  Out  of  Same  Contract  or  Transaction  or  Con- 
nected with  Subject  of  Action. 
§  21.  Recoupment  or  Reconvention. 

§  21  (1)  In  General. 

§  21  (2)  Recoupment   for  Plaintiff's  Breach  or   Nonperfonniivt 

of  Contract  Sued  on. 
§  22.  Set-Off. 

§  22  (1)  In  General. 

§  22  (2)  Set-Off  for  Plaintiff's  Breach  of  Contract 
§  23.  Causes  of  Action  on  Other  and  Distinct  Contracts  or  Transacooni 

§  24.  In  General. 

§  25.  — —  Recoupment. 
§  26.  Set-Off. 

§  26  (1)  In  General. 

§  26  (2)  Equitable  Set-Off. 
§  27,  Demand  Not  Liquidated. 

§  27  (1)  In  General. 

§  27  (2)  Demands  Disconnected  with  Cause  of  Action  Sued  c^ 
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§  28.  Demand  Not  Matured. 
§  29.  Claims  on  Which  Action  Is  Pending. 
§  30.  Claims  Arising  after  Commencement  of  Action. 
§  31.  Parties  to  and  Maturity  of  Cross-Demandg  in  General. 
§  32.  Demand  of  One  or  More  Codefendants  as  to  Whom  Separate 
Judgment  May  Be  Had. 

§  33.  Joint  and  Separate  Claims  and  Liabilities. 
§  34.  In  General. 

§  34  (1)  In  General. 

§  34  (2)  Partnership  and  Individual  Demands. 

§  35,  Survivorship. 

§  36.  Claims  and  Liabilities  in  Different  Rights  and  Capacities  in  Gen- 
eral. 

§  36  (1)  In  General. 

§  36  (2)  Executors  and  Administrators. 

§  37.  Claims  and  Liabilities  of  Nominal  Parties  ^nd  Real  Parties  in  In- 
terest. 

,  §  38.  Set-Offs  and  Counterclaims  against  Assigned  Causes  of  Action. 
§  39.  ——  In  General. 
§  39  (1)  In  General. 

§  39  (2)  Necessity  of  Notice  of  Assignment. 
§  39  (3)  Set-Off  against  Intermediate  Assignee. 

§  40.  Demand  Arising  or  Maturing  after  Assignment  of  Notice 

Thereof. 

§  41.  Assigned  Claims  as  Set-Offs  and  Counterclaims. 

§  42.  In  General. 

§  43. Demand  Arising  or  Acquired  after  Commencement  of  Ac- 
tion. 

§  44.  Waiver  of  Objections. 

Operation  and  Effect. 

§  45.  Compensation  between  Cross-Demands  in  General. 

§  46.  Admission  of  Plaintiff's  Cause  of  Action. 

§  47.  Right  to  Judgment  for  Excess  over  Plaintiff's  Cause  of  Action. 

§  48.  Effect  of  Failure  to  Assert  or  Claim. 

Cross  References, 

s  to  the  right  of  set-off  as  related  to  particular  transactions  or  forms  of  demand 
liability,  sec  the  titles  BANKS  AND  BANKING;  BILLS  AND  NOTES; 
>TS;  INTEREST;  JUDGMENT,  and  other  specific  heads.  As  to  set-off  in  pro- 
ings  other  than  actions  see  the  titles  BANKRUPTCY;  EMINENT  DOMAIN; 
OLrVENCY,  and  other  specific  heads.  As  to  pleading  set-offs,  counterclaims, 
and  replies  to  counterclaims,  and  cross-bills  in  equity,  see  the  titles  EQUITY; 
vAOING.    As  to  judgments  on  counterclaims  see  the  title  JUDGMENT. 

>r  other  titles  in  which  the  right  of  set-off  is  incidentally  or  analogously  treated, 
the  titles  CARRIERS;  DAMAGES;  DI^ISSAL  AND  NONSUIT;  EJECT- 
STT;  EVIDENCE;  EXECUTION;  EXECUTORS  AND  ADMINISTRATORS; 
5BAND  AND  WIFE;  INJUNCTION;  LANDLORD 'AND  TENANT;   LIM- 
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ITATION  OF  ACTIONS;  MORTGAGES;  MUNICIPAL  CORPORATIONS 
PARTNERSHIP;  PRINCIPAL  AND  SURETY;  REPLEVIN;  SALES;  SHER 
IFFS  AND  CONSTABLES;  SPECIFIC  PERFORMANCE;  STATES;  SUBRO 
GATION;  TRESPASS;  USURY;  VENDOR  AND  PURCHASER,  and  other  ^p^ 
cific  heads. 


I.  NATURE  AND   GROUNDS   OF 

REMEDY. 

§  1.  Nature  and  Purpose  in  OeneraL 

See  post,  **Grounds  and  Scope  of  Rem- 
edy/' §  3;  "Nature  of  Indebtedness  or 
Liability  in   General,"  §  18. 

"Set-off  in  its  nature,  is  a  cross  action, 
and  is  gOTerned  by  the  rulest  which  per- 
tain to  a  suit  on  a  moneyed  demand." 
Patrick  r.  Petty,  83  Ala.  420,  3  So.  779, 
780. 

A  "set-off'*  is  a  final  demand  arising 
from  an  independent  transaction,  liqui- 
dated or  unliquidated,  -not  soundings  in 
damages,  subsisting  between  the  parties 
at  the  commencement  of  the  suit.  Theo. 
PouU  &  Co.  V.  Foy-Hays  Const.  Co.,  48 
So.  785,  159  Ala.  453. 

A  set-off  for  less  than  the  amount 
claimed  in  the  complaint  may  be  pleaded 
as  a  defense,  under  Code  1886,  p.  797,  au- 
thorizing the  pleading  of  a  set-off  as  a 
defense.  Tutwiler  v,  McCarty,  121  Ala, 
356,  25  So.  828. 

§  1^.  At  Common  Law. 

The  right  of  set-off  did  not  exist  at 
common  law,  but  a  defendant  who  had 
a  demand  against  the  .plaintiff  was  com- 
pelled to  resort  either  to  his  cross  action 
or  to  a  bill  in  chancery.  White  v.  Gov- 
ernor, 18  Ala.  767,  cited  in  note  in  33 
L.  R.  A.,  N.  S.,  379. 

§  2.  Statutory  Provisions. 

See  post,  "Statutory  Set-Off,"  §  6; 
''Demand  Not  Liquidated,"  §  72. 

Courts  of  equity  place  the  same  con- 
struction upon  the  statutes  of  setoff  that 
the  courts  of  law  adopt.  Jones  v.  Brev- 
ard, 59  Ala.  499. 

§  8.  Grounds  and  Scope  of  Remedy. 

See  ante,  "Nature  and  Purpose  in  Gen- 
eral," §  1;  post.  "In  General,"  §  4;  "Re- 
coupment or  Reconvention,"  §  5;  "Stat- 
utory   Set-Off,"    §     6;    "Equitable    Set- 

oflr,"  §  7. 

»       • 

5  *• In  General. 

Whenever   the   vendcfe   can   maintain    a 


cross-action  at  law,  because  of  nnttrs 
arising  out  of  the  contract  of  purcbst, 
or  because  of  the  vendor's  breach  of  ik 
contract,  and  the  damages  recovcnU: 
are  fixed  by  a  legal  standard,  such  tt^- 
age  may  be  insisted  on  by  way  of  set-ci 
Eads  V.   Murpiiy,  52   Ala.  520. 

Di^itinction  between  Set-Off  and  S^ 
coupment— "By  pleading  set-off,  the  d^ 
fendant  says  to  the  plaintiff:  It  is  tne 
I  owe  you  as  you  claim;  but  you  ovtitt 
certain  amounts,  by  independent  obBg;- 
tions,  so  it  is  not  just  that  you  sbcHJi 
insist  on  collecting  from  mc,  while  '. 
have  a  cl^im  on  which  I  could  tmnt- 
diately  sue  you  and  recover.  By  ikL- 
ing  recoupment,  the  defendant  safi- 
Taking  the  contract  between  us,  w;i 
all  its  reciprocal  obligrations,  I  o«t 
you  either  much  less  than  you  daix  :* 
nothing  at  all.  Waterman  on  Sct-Ci 
etc.  (2d  ed.),  p.  478,  §  458,  id.,  p.  *< 
§  464;  Lawton  v,  Ricketts,  104  Ab.  43i. 
16  So.  59;  Grisham  v.  Bodman,  lU  Ala. 
194,  20  So.  514."  Merchants'  Baak  ' 
Acme,  etc.,  Mfg.  Co.,  160  Ala.  4-4.  ** 
So.   782,  784.     . 

*'As  was  said  in  Washington  r.  Tjt- 
berlake, .  74  Ala.  259;  'Rccoupmcut  «> 
plies  when  the  abatement  cliir** 
springs  out  of  the  very  contract  or  :xi^i 
action  on  which  the  recover^'  is  souc^- 
It  is  entirely  unlike  a  set-off,  which  is  a 
the  nature  of  a  cross-action,  aod  ^^i 
rest  on  independent  legal  demands.  ' 
that  demand  be  of  a  class  not  soccirj 
in  damages  merely.*  See  also,  Gns*"^- 
V.  Bodman,  111  Ala.  194,  20  So.  5.4' 
Dal  ton  r.  Bunn,  152  Ala.  577,  44  So.  «S 
627. 

Set-off  and  recoupment  are  difff^ 
defenses,  the  former  being  statutory,  i^ 
permitting  defendant  to  set  off  ^stist 
demands  and  recover  judgment  o^ 
against  plaintiff  if  his  claim  cxa^ 
plaintiffs  demands,  being  in  the  ci^H 
of  a  cross-action,  while  reconpmcct  *.y  i 
common-law  remedy,  by  which  dc^' 
ant  may  reduce  plaintiffs  claim  by  ^'^ 
loss     or     damage     caused    defendast  i< 
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plaintiffs  breach  of  the  contract  sued  on; 
and  while  Code  1907,  §  5865,  modified  the 
common-law  remedy  of  recoupment  by 
allowing  a  judgment  for  defendant  if  his 
claim  dbcceeds  plaintiffs  demand,  it  did 
not  otherwise  effect  the  distinction  be- 
tween the  two  remedies.  Merchants* 
Bank  v.  Acme  Lumber  &  Mfg.  Co.,  49 
So.  782,  160  Ala.  435. 


§5. 


Recoupment  or  Reconvention. 


See  ante,  "In  General,"  §  4;  post, 
"Claims  Arising  Out  of  Same  Contract 
or  Transaction  or  Connected  with  Sub- 
ject of  Action,"  §  20;  "Causes  of  Action 
on  Other  and  Distinct  Contracts  or 
Transactions,"  §  23. 

Recoupment  is  the  right  of  defendant 
to  claim  damages,  either  because  plain- 
tiff has  not  complied  with  the  contract 
sued  on,  or  violated  some  duty  which 
the  law  imposes  on  him  in  its  perform- 
ance. Carolina  Portland  Cement  Co.  v. 
Alabama  Const.  Co.,  50  So.  332,  162  Ala. 
380. 

The  defense  of  recoupment  is  confined 
to  matters  arising  out  of,  or  connected 
with  the  transaction  which  forms  the 
basis  of  the  plaintiffs  claim.  Mayberry 
V.  Leech,  58  Ala.  339. 

Under  the  plea  of  recoupment,  defend- 
ant may  show  any  damages  sustained  by 
him  which  grew  out  of,  or  are  connected 
with,  the  contract  on  which  the  action 
is  founded,  or  breach  of  any  duty  im- 
posed by  that  contract.  Ewing  v.  Shaw, 
83   Ala.   333,  3   So.   692. 

A  plea  of  recoupment  showing  that  de- 
fendant is  entitled  to  no  more  than  nomi- 
nal datpages  is  bad  on  demurrer.  Moore 
V.  Westinghouse  Electric  &  Mfg.  Co.,  112 
Ala.  452.  20  So.  487. 


§  6. 


SUttttory  Set-Off. 


See  ante,  "Statutory  Provisions,"  §  2; 
"In   General,"   §  4. 

"A  set-off  is  in  the  nature  of  a  cross- 
action,  and  whenever  the  party  offering 
the  set-off  could  maintain  debt  or  in- 
debitatus assumpsit  upon  it  against  his 
adversary,  if  it  existed  at  the  commence- 
ment of  a  suit,  it  may  be  set  off."  Bra- 
zier V,   Fortune,  10  Ala.  616,  519. 

Plaintiff  sued  a  surviving  partner  for 
a  balance  on  account;  claiming  that  the 
firm,    as    plaintiff's    agent,    had  collected 
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money  for  which  it  had  not  fully  ac-* 
counted,  or  that  the  deceased  partner 
alone  had  been  plaintiff's  agent,  and  had 
mingled  plaintiffs  money  with  that  of 
the  firm.  Defendant  attempted  to  set  off 
the  amount  of  checks  drawn  by  the  de« 
ceased  partner  in  the  firm  name,  and  paid 
to  plaintiff,  on  the  contention  that  the 
deceased  partner  alone  had  been  agent, 
and  had  applied  firm  funds  to  his  debt. 
Held,  that  the  set-off  could  not  be  main-* 
tained  under  Code,  §  3728,  making  mutual 
debts  subsisting  at  commencement  of  an 
action  subject  to  set-off,  since,  if  either 
of  plaintiffs  claims  were  true,  the  checks 
were  payments,  giving  defendant  no 
cause  of  action,  and,  if  neither  were  true, 
there  were  no  mutual  demands.  St. 
Louis  &  T.  R.  Packett  Co.  v,  McPeters, 
27   So.   518,  124  Ala.  451. 


§  7. 


Equitable  Set-Off. 


§  7  (1)  In  General. 

The  law  of  set-off  is  the  same  in  equity 
as  at  law,  unless  there  are  some  peculiar 
circumstances,  or  natural  equities,  grow- 
ing out  of  the  mutual  transactions  or 
condition  of  the  parties,  which  would  re- 
quire the  interposition  of  a  court  of 
equity,  and  which  a  court  of  law  could 
not  regard.     Cave  v.  Webb,  22  Ala.  583. 

There  being  no  intervening  equities, 
equity  adopts  and  follows  th^  rules  at 
law  in  relation  to  set-off.  Brown  v. 
Scott,  87  Ala.  453,  6  Sdi  384;  McKinley 
V.  Winston,  19  Ala.  301;  Cave  v.  Webb, 
22  Ala.  583;  Culver  v.  Hill,  68  Ala.  66. 

The  mere  existence  of  matnal  demands 
constitutes  no  ground  in  equity  for  a  set- 
off; but  there  must  be  a  mutual  credit, 
founded  on  a  debt  on  the  other  side,  or 
an  agreement,  express  or  implied,  for  a 
set-off  of  mutual  debts.  Simmons  v. 
Williams,  27  Ala.  507;  Tate  v.  Evans,  54 
Ala.  16. 

"At  the  common  law,  where  there 
were  mutual  and  disconnected  demands, 
there  could  be  no  set-off,  but  each  party 
was  compelled  to  sue;  and  equity,  in  such 
cases,  followed  the  law,  unless  there  was 
a  natural  equity  which  would  authorize 
the  interposition  of  that  court.  Story's 
Eq.,  §§  1433,  1454.  The  'natural  equity,' 
which  would  justify  the  interference  of 
a  court  of  chancery,  was  held  to  exist,  in 
cases   of   mutual   credits — that   is,   where 
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the  one  debt  was  contracted  on  the  credit 
of  the  other  (Story's  Eq..  §  1435);  or 
where  some  other  circumstance,  such  as 
insolvency  intervened,  which  might  re- 
sult in  the  loss  of  the  debt  unless  it  was 
discounted.  Tuscumbia,  etc.,  R.  Co.  t>. 
Rhodes,  8  Ala.  206.  But  there  is  no  case 
we  have  found,  which  goes  to  the  length 
of  holding  that  the  mere  existence  of 
mutual  and  independent  debts  would  al- 
low them  to  be  set  off  in  equity.  If  that 
were  so,  then,  as  was  said  by  Lord  Mans- 
field in  Green  v.  Farmer,  4  Burr.  2230, 
*They  would  stop  the  course  of  the  law, 
in  all  cases  where  there  was  a  mutual  de- 
mand.' "  Simmons  v.  Williams,  27  Ala. 
607,   511. 

A  mortgagor  Can  not  resort  to  equity 
for  relief  against  the  mortgagee  or  mort- 
gage debt  merely  on  the  ground  that  he 
has  a  demand  against  the  mortgagee 
which  may  be  a  proper  subject  of  set-off. 
Gafford  v,    Proskauer,   59   Ala.   264. 

Existence  of  Legal  Obligation  Essen- 
tial.— Where  plaintiff  had  purchased  de- 
fendant's property,  and  promised  in  con- 
sideration thereof  to  pay  a  specific 
amount  of  defendant's  outstanding  debts, 
and  to  allow  him  a  life  annuity,  a  court 
of  equity  will  not  allow  an  equitable  set- 
off in  favor  of  plaintiff  against  his  lia- 
bility for  the  annuity,  on  account  of 
professional  services  rendered  in  suits  by 
and  against  plaintiff  himself  concerning 
the  property,  sityie  defendant  was  under 
no  obligation  to  pay  for  such  service. 
Betts  V,   Gunn,   31   Ala.   219. 

Mortgagor  Damaged — Delay  in  Selling 
Cotton.— Under  the  statutes  regulating 
set-off,  damages  which  a  mortgagor  has 
sustained  by  the  mortgagee's  violation 
of  instructions  to  postpone  the  sale  of 
his  cotton  are  a  proper  subject  of  set-off, 
and  therefore  there  is  no  ground  for  a 
resort  to  equity  by  the  mortgagor.  Gaf- 
ford V.  Proskauer,  59  Ala.  264,  cited  in 
note  in  21  L.  R.  A.  327. 

Where  a  partner  is  sued  on  a  partner- 
ship debt,  and  there  exists  a  demand  in 
favor  of  the  partnership,  which,  had  the 
firm,  instead  of  the  partner,  been  sued 
could  be  set  off,  but  which  will  not  sup- 
port an  independent  action,  because 
barred  by  limitations,  equity  will  give  re- 
lief. Fowler  &  Co.  v.  Bellinger,  140  Ala, 
240,   37   So.   225. 


Failure  to  Disclose  Partial  Indenmrf. 
— On  a  bill  to  have  the  benefit  of  an  t^ 
uitable  set-off,  a  failure  to  disclose  par- 
tial indemnity  does  not  take  away  aB  t- 
tle  to  relief.  M alone  v.  Carroll,  33  Ab. 
191. 

Bill  to  Enforce  Vendor's  liciL-A  b£ 
in  equity,  to  enforce  a  vendor's  lien,  i 
a  proceeding  in  personam,  in  which  i 
legal  set-offs  are  allowable.  Hooper : 
Armstrong,  69  Ala.  343. 

As  witness  fees  taxed  as  costs  ic : 
civil  suit  are  merged  in  the  judnncr; 
and  may  be  collected  under  execu*Jo&  r* 
the  benefit  of  the  witness  under  Coiie.  ^ 
3140,  a  cross  demand  against  the  xstt.-K 
not  being  available  as  a  set-off  in  tbe  ac- 
tion at  law,  may  be  established  as  a  » - 
off  in  equity  on  proof  of  the  witness'  s- 
solvency.  Campbell  v.  Conner,  7?  Vj 
811. 

§  7   (S)  Insolvency  and  Nonrtsideoct 

Insolvency  is  an  equitable  groocd  c 
set-off.     White  r.   Wiggins,  32  .\l2-  i^ 

One  legal  demand  may  be  set  - 
against  another  in  equity,  when  nc  c^ 
fendant  is  insolvent.  White  r.  ^^i^:^•'' 
32    Ala.    424. 

A  plaintiff  in  execution  ha  vine  '-> 
tained  a  judgment  against  a  sherif  ' 
failing  to  return  the  execution,  th*  '-■ 
ter,  may  in  equity,  set  off  a  debt  dne  •'' ' 
from  the  former,  he  being  insolvect,  -'- 
the  debt  not  being  a  legal  set-off.  os  - 
motion  against  the  sheriff.  Chani:: 
Crawford,  7  Ala.  506. 

The  nonresidence  of  a  party  ag«^' 
whom  a  set-off  is  claimed  is  of  :'*-J 
good  ground  for  equitable  relief  all3«  '^ 
the  set-off,  and  is  also  good  grourd  v^ 
recoupment.  Mackintosh  r.  Stewart  "> 
Ala.  328;  61  So.  956. 

§   8.   Existence   of   Caase    of  Actio:  i 
Plaintiff. 

There  can  be  no  set-off  when  the : 
tiff  has  no  cause  of  action.  St.  l"  ' 
etc.,  Co.  V.  McPeters,  124  Ala.  451.  r  ^ 
518. 

§  9.  Actions  in  Which  Remedy  Is  A«d 
able. 

See    post,   "In     General,"   §   10;    ^ 

Torts,"   §   11;    "On   Demand   Not  bH 

dated,"  §  12;  "On  Demands  Exetn;t  H 

I  Execution,"   §    13. 
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10. 


In  GeneraL 


A  bill  in  equity  to  enforce  the  equita- 
t  lien  of  a  vendor  of  lands,  for  the  pay- 
!nt  of  the  purchase  money,  is  not  ^a 
3ceeding  in  rem,  but  strictly  a  pro- 
dding in  personam  for  the  enforcement 
a  debt  or  demand  to  which  the  lien  is 

incident;  and  in  reduction  or  extin- 
ishment  of  such  debt  or  demand,  the 
rchaser  whose  personal  liability  is 
ight  to  be  enforced,  may  set  off  any 
)t  or  demand  which  would  be  the 
>per  subject  of  set-off,  if  he  were  sued 
refor  in  an  action  at  law.  Hooper  v. 
mstrong,  69  Ala.  343. 
in  action  to  recover  the  statutory  pen- 
f  for   failure  to  enter  upon   the  mar- 

of  the  record  of  a  mortgage  partial 
ments  thereon,  after  having  been  re- 
isted  thereto  in  writing,  being  an  ac- 
I  of  debt,  is  subject  to  set-off,  and  it 
herefore  error  for  the  court  to  strike 
Ti  the  files  a  proper  plea  of  set-off  in- 
)osed  in  such  case.  Kelly  v,  Johnson, 
5o.  672,  129  Ala.  627. 


I. 


For  Torts, 


se      post,     "Damages     Arising     from 
ts/'    §    18    (2). 

set-off  is  not  available  in  an  action 
ort.  Marlowe  v.  Rogers,  102  Ala.  510, 
)0.   790. 

rover  is  an  action  for  a  tort,  and  a 
off  is  not  available  in  its  defense. 
sell  V.  Russell,  62  Ala.  48. 
I  a  suit  for  conversion  by  a  pledgor 
nst  a  pledgee,  the  pledgee  may  re- 
>  his  debt  from  the  pledgor.  Nabring 
ank  of  Mobile,  58  Ala.  204. 
noiint   Due  Defendant  as  Co-Tenant 

Plaintiff. — The  amount  to  which  a 
ndant  in  trover,  as  co-tenant  with 
itifF,  is  entitled  for  services  ren- 
d  or  expenditures  made  under  an 
ement  with  plaintiff,  can  not  be 
led  as  a  set-off.  Russell  v.  Russell, 
.la.    48. 


On  Demand  Not  Liquidated. 

e    post,    "Demand    Not    Liquidated," 

plea   of  set-off  can  not  be  interposed 

suit    on    a    bond    for    unliquidated 

i^es.       Brown   v.   Chambers,    12   Ala. 

set-off  can  not  be  pleaded  to  an  ac- 


tion for  unliquidated  damages  arising  out 
of  the  breach  of  a  contract,  in  refusing 
to  permit  the  plaintiff  to  perform  serv- 
ices which  he  had  contracted  to  perform. 
George  v.  Cahawba  &  M.  R.  Co.,  8  Ala. 
034. 

§  IS.  — —  On  Demands  Exempt  from  Ex- 
ecution. 

In  an  action  for  the  conversion  of 
property  exempt  from  execution,  defend- 
ant can  not  set  up  by  way  of  a  set-off  a 
claim  against  plaintiff.  £x  parte  Hunt, 
62  Ala.  1. 

§    14w    Set-Off    or    Counterclaim    against 
Set-Off  or  Counterclaim. 

There  can  be  no  set-off  against  a  set- 
off. Hudnall  v.  Scott,  2  Ala.  6^9;  Hill  v. 
Roberts,  86  Ala.  523,  6  So.  39. 

Where  a  debt  filed  in  offset  exceeds 
the  demand  sued  on,  the  offset  can  not 
be  rebutted  by  proof  of  an  additional 
debt,  not  in  suit,  due  from  the  defendant 
to  the  plaintiff.  Hall  v.  Cook's  Adm'r,  1 
Ala.  629. 

The  plaintiff  can  not  reduce  the 
amoimt  of  a  set-off  by  showing  an  error 
in  the  settlement,  which  led  to  the  exe- 
cution of  the  note  sued  on.  Hudnall  v. 
Scott,  2  Ala.  569. 

§  15.  Courts  in  Which  Remedy  Is  Avail- 
able. 

On  a  trial  before  a  justice  of  the  peace, 
defendant  may  set  off  a  debt  exceeding 
$50,  under  the  statute  in  question.  Bow- 
man  V,    Gary,   Minor   326. 

The  same  rules  which  govern  causes 
in  justices'  courts  will  control  them  when 
tried  again  in  an  appellate  court,  and 
judgment  can  not  be  rendered  there  for 
a  set-off  which  exceeds  fifty  dollars 
against  the  consent  of  the  plaintiff. 
Smith  V.  Fleming,  9  Ala.  768,  cited  in 
notes  in  37  L.  R.  A.,  N.  S.,  608,  618. 

§  16.  Agreements  to  Allow  Set-Off. 

In  an  action  on  a  note  by  an  indorsee 
against  the  maker,  the  latter  offered  in 
set-off  a  note  made  by  an  intermediate 
indorser,  and  offered  to  prove  that  the 
maker  of  the  latter  note  had  expressly 
agreed  that  the  n'otes  should  be  used  to 
set  off  each  other,  but  there  was  no  evi- 
dence to  show  any  consideration  for  such 
an  agreement.  Held,  insufficient  to  au- 
thorize the  court  to  permit  defendant  to 
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use   his   note   as   a   set-off.     Kennedy   v. 
Manship,  1  Ala.  43. 

Where  an  agreement  was  made  by  the 
payee  and  the  maker  of  a  note  that  the 
maker  should  secure  a  set-off  on  the  note 
of  any  note  obtained  by  him  against  the 
payee,  a  note,  though  not  indorsed  to 
the  maker,  will  be  a  good  set-off  against 
the  note  when  sued  on  for  the  use  of 
another,  where  the  maker  obtained  the 
note  before  notice  that  the  beneficial 
plaintiff  had  acquired  an  interest  in  it. 
Gary  v.   James,   7   Ala.   640. 

§    17.   Estoppel,   Waiver,   or   Relinquish- 
.      ment. 

See  post,  "Waiver  of  Objections,"  § 
44;  "Effect  of  Failure  to  Assert  or 
Claim,"  §   48. 

If  the  maker  of  a  note,  having  an  eq- 
uitable set-off,  which  is  available  against 
an  assignee  after  maturity,  executes  a 
mortgage  td  the  assignee  to  secure  the 
payment  of  the  note,  this  does  not  estop 
him  from  afterwards  setting  up  against 
the  assignee  his  equitable  set-off.  Car- 
roll V.  Malone,  28  Ala.  521,  cited  in  note 
in  23  L.  R.  A.  327. 

Defendant  having  a  judgment  against 
plaintiff  and  another  as  his  surety,  and 
plaintiff  having  at  the  same  time  an  ac- 
count against  defendant,  an  agreement 
that  the  account  should  be  credited  on 
the  judgment,  coupled  with  the  transfer 
of  the  account  by  plaintiff  to  his  surety, 
in  order  that  it  might  be  so  credited  for 
his  protection,  and  the  subsequent  breach 
of  the  agreement  by  defendant  in  en- 
forcing the  entire  judgment  against  the 
surety,  did  not  prevent  defendant,  when 
sued  on  the  account  by  plaintiff  for  the 
use  of  the  surety,  from  pleading  as  a 
set-off  any  other  demand  due  to  him  by 
the  plaintiff.  Saltmarsh  v.  Bower,  34 
Ala.  613. 

B.  was  indebted  to  plaintiff,  and,  on 
a  sale  of  property,  had  the  note  for  the 
purchase  money  made  and  delivered  by 
the  purchaser  (defendant)  to  plaintiff. 
Defendant  afterwards  acquired  a  note 
made  by  B.,  and  sought  to  use  it  as  a 
set-off  against  the  note  which  he  had 
made  to  plaintiff.  Held,  that  defendant 
was  estopped  from  asserting  that  the 
note  which  he  had  made  to  plaintiff  be- 
longed to   B.,  so  as  to  justify  a  set-off 


against  him.     Lowrie  r.  Stewart  6  Ah. 
163. 

Presumptioii  That  Maker  of  Notn 
Has  Used  Set-Offs.— Where,  on  the  ^' 
chase  of  a  plantation  on  credit,  the  pur- 
chaser executed  a  number  of  notes  kr 
the  purchase  price,  falling  doe  duricg  s 
series  of  years,  and  the  maker  discfaarp:; 
or  pays  the  notes  first  falling  due  to  d;( 
payee,  the  maker  will  be  presume^  u 
have  availed  himself  of  any  set-off  vbid 
then  existed,  and  will  not  be  penn::tcd 
to  set  up  by  way  of  a  set-off  any  dair 
against  the  payee  after  the  notes  sDb«^ 
quently  falling  due  have  been  assiewi 
Nelson  v,  Dunn,  13  Ala.  259. 

Where  a  promissory  note  is  made  ik- 
gotiable  and  payable  at  bank,  the  ncbt 
of  set-off  is  waived,  not  only  against  t't 
bank,  but  against  any  one  who  may  s^ 
vancc  upon  it,  without  notice  of  the  :?- 
fairness  of  its  origin.  Knapp  v.  McBril?. 
7  Ala.  19,  cited  in  note  in  23  L  R  * 
328. 

II.  SUBJECT  MATTER 

§  18.  Nature  of  Indebtedness  or  lialwi^ 
in  General. 

See    ante,    "Nature     and    Piiri>ose   2 
General,"  §  1. 

§  18  (1)  In  General. 

Partial    Failure    of    Consideratka-^ 

demand  accruing  by  reason  of  a  iaJ-*^ 
of  the  consideration  of  a  part  of  a  nc:? 
transferred  by  plaintiff  to  defendant  i^- 
ascertained  by  a  decree  in  equity,  i>  » 
good  set-off,  in  an  action  subseqDCTt> 
accruing.     Gee  v.  Nicholson,  2  Stcv.  5* 

The  executor  of  one  of  the  pifecs  cf 
a  note,  when  sned  by  the  other  or  an- 
other demand,  may  set  off  against  ^.■' 
the  amount  in  excess  of  his  share  if^"'' 
the  plaintiff  collected  on  such  note.  T:«- 
dale  V.  Maxwell,  58  Ala.  40. 

Money  which  the  defendant  had  bea 
compelled  to  pay  as  costs  on  suits  »'' *> 
the  plaintiff  had  instituted  in  his  r*"'- 
without  his  consent,  being  a  claini  '"^ 
which  he  could  have  maintained  assu-*^ 
sit,  was  a  valid  set-off  in  an  art*" 
against  him  by  the  plaintiff.  Braricr  ' 
Fortune,    10    Ala.    516. 

Since  there  is  a  statutory  penalty  *^ 

ft 

willfully  cutting  down  trees  witho^.**  ""^ 
owners*  cotisent,  a  claim   for  such  j^ 
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alty  is  available  as  a  set-off.  Rosser  v, 
Bunn,  66  Ala.  89. 

A  judgment  may  be  pleaded  as  a  set- 
off in  an  action  on  an  open  account.  Ma- 
ban  V.   Crabtree,  30  Ala.  470. 

An  equitable  demand  can  not  be  set  oQ 
by  a  garnishee  in  a  court  of  law  against 
his  indebtedness  to  the  defendant.  Lof- 
tin  v.  Shackelford,  17  Ala.  465. 

§  18  (S)  Damages  Arising  from  Torts. 

See  ante,  "For  Torts,"  §  11;  post,  "De- 
mand Not  Liquidated,"  §  27. 

In  an  action  ex  contractu,  defendant 
can  not  recoup  for  slander  or  libel.  Mar- 
tin V.  Brown,  75  Ala.  442.  « 

Mere  unliquidated  damages  arising 
out  of  a  tort  can  not  be  the  subject  of 
a  set-off,  in  equity.  Chambers  v,  Wright, 
52  Ala.  444;  Poull  &  Co.  v.  Foy-Hays 
Const.  Co.,  159  Ala.  453,  48  So.  785. 

''Unliquidated  damages,  resulting  from 
a  fraud,  and  recoverable  in  an  action  of 
tort,  are  not  the  subject  of  a  set-off.  either 
at  law  or  in  equity.  Pulliam  v.  Owen, 
25  Ala.  492."  Betts  r.  Gunn,  31  Ala.  219, 
225. 

Both  Special  and  Punitive  Damages. — 
A  cause  of  action  which  would  give  both 
special  and  vindictive  damages  can  be  no 
ground  of  set-off,  as  both  can  not  be 
ascertained,  and  the  party  shall  not  split  ^ 
up  his  claim.  Walker  v.  McCoy,  34  Ala. 
659. 

Since  exemplary  damages  may  be  re- 
covered where  timl>er  or  sand  is  carried 
oilF  without  the  owner's  consent,  a  cause 
of  action  for  such  a  trespass  is  one 
"sounding  in  damages,"  within  Code 
1876,  §  2991,  so  that  it  can  not  be  made 
the  subject  of  set-off.  Rosser  v.  Bunn, 
63  Ala.  89. 

Damages  from  Trespass. — Under  Code 
1886,  §  2678,  providing  that  mutual  de- 
mands, not  soundng  in  damages,  may  be 
set  off  by  defendant,  in  an  action  on  a 
note  defendant  can  not  set  off  damages 
arising  from  a  trespass  committed  by 
the  plaintiff  in  wrongfully  seizing  and 
carrying  off  defendant's  stock.  Nelms  v. 
Hill,  85  Ala.  583,  5  So.  344. 

A  demand  ''not  sounding  in  damages/' 

which,  within  Code,  §  2991,  is  a  subject 
of  set-off,  is  a  claim,  the  value  of  which, 
when  the  facts  are  established,  the  law 


is  capable  of  measuring  by  a  pecuniary 
standard.     Collins  v.  Greene,  67  Ala.  211. 

A  claim  for  the  conversion  by  plaintiff 
of  a  definite  amount  of  cotton  of  a  stated 
value,  mortgaged  to  defendant  by  a  third 
person,  and  a  consequent  impairment  of 
defendant's  lien,  is  susceptible  of  pecun- 
iary measurement,  and  does  not  sound  in 
damages  merely,  within  Code  1896,  § 
3728,  authorizing  the  set-off  of  demands 
not  sounding  in  damages  merely,  and 
may  be  set  off  against  plaintiff's  claim 
for  a  balance  due  on  accoynt.  Debtor  v, 
Henry,  144  Ala.  552,  39  So.  72. 

§  19.  ;jubsisting  Right  of  Action  of  De- 
fendant. 

See  post,  "Demand  Not  Matured,"  § 
28;  "Parties  to  and  ^Maturity  of  Cross- 
Demands  in  General,"  §  31;  "Demand 
Arising  or  Acquired  after  Commence- 
ment of  Action,"  §  43. 

A  party  can  not  avail  himself  of  a  mat- 
ter as  %  set-off,  unless  it  is  a  subsisting 
cause  of  action  in  his  favor.  Bunnell  v. 
Magee.  9  Ala.  433;  Poull  &  Co.  v.  Foy- 
Hays  Const.  Co.,  159  Ala.  453,  48  So.  785. 

A  cross  demand,  to  be  available  as  a 
set-off  at  law,  must  be  such  as  would 
support  an  independent  action  at  law  by 
the  defendant,  at  the  commencement  of 
the  suit.  Goldthwaite  v.  National  Bank, 
67  Ala.  549. 

To  render  the  defense  of  a  set-off 
available,  it  is  essential  that  the  party 
making  it  should  have  the  right  to  sue 
upon  the  demand  in  his  own  name. 
Jones  V.  Blair,  57  Ala.  457. 

If  the  defendant  could  maintain  a  suit 
in  his  own  name  on  the  demand  which  is 
proposed  as  a  set-off,  and  if  he  owned  it 
before  action  brought,  or  (if  the  action 
be  by  an  assignee),  before  notice  of  as- 
signment, provided  the  cause  of  action 
is  not  commercial  paper,  such  set-off  will 
be  allowed.  Collins  v.  Greene,  67  Ala. 
211. 

In  an  action  on  a  judgment  to  enforce 
a  vendor^s  lien  for  unpaid  purchase 
money,  the  judgment  debtor  may  set  off 
any  legal  demands  against  complainant 
which  were  owned  by  the  debtor  at  the 
time  the  suit  was  brought,  and  upon 
which  he  could  have  instituted  in  his 
own  name  an  action  of  debt  or  indebit- 
tatus   assumpsit;   and  it   is   no   objection 
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that  complainant's  demand  is  an  equita- 
ble lien  on  the  land  and  enforceable  as 
such.  Weaver  v.  Brown,  87  Ala.  633,  6 
So.  354. 

A  contingent  liability,  as  surety  for 
the  plaintiff,  is  not  available  as  a  set-off 
at  law,  since  the  defendant  could  not  at 
the  commencement  of  the  suit,  maintain 
an  action  thereon.  Wood  v,  Steele,  65 
Ala.  436;  Tyrec  v,  Parham,  66  Ala.  424. 

Sorrendered  Order. — Where  an  order 
given  for  a  debt  and  accepted  by  the 
drawee  is  not  paid,  and  is  surrendered  to 
the  maker,  who  gives  his  notes  *in  lieu 
thereof,  the  drawee  can  not  set  off  such 
order  in  an  action  against  him  by  the 
maker.  Tayjor  Mfg.  Co.  v.  Key,  86  Ala. 
212,  5   So.   3Q3. 

Expense  of  Defending  Another  Suit 
Instituted  by  Plaintiff.—Plaintiff  hired  a 
slave  to  defendant,  and  afterwards,  dur- 
ing the  term  of  the  hire,  brought  trover 
for  the  conversion  of  the  slave.  Held,  in 
an  action  on  a  nbte  given  by  defendant 
for  the  hiring,  expenses  incurred  by  the 
defendant  in  successfully  defending  the 
action  of  trover  could  not  T)e  recouped, 
as  there  waa|  nothing  in  the  circum- 
stances attending  the  action  in  trover 
giving  the  defendant  a  right  of  action  for 
such  expenses.  Deens  v.  Dunklin,  33 
Ala.  47. 

Failure  of  Plaintiff  to  Collect  Claim 
Transferred  to  Defendant.  —  When  a 
creditor  receives  from  his  debtor  a  note 
on  a  third  person,  either  as  collateral  se- 
curity or  under  a  special  agreement  to 
collect  it  and  apply  a  part  of  the  pro- 
ceeds as  a  payment  on  the  original  debt, 
the  debtor  can  not,  when  sued  on  the 
original  debt,  recoup  or  set  off  damages 
sustained  by  him,  on  account  of  the 
creditor's  failure  to  collect  the  trans- 
ferred claim,  or  to  use  due  diligence  in 
attempting  to  collect  it,  without  showing 
that  the  damages  have  been  actually  sus- 
tained, and  the  amount  thereof.  McGe- 
hee  V.  Slater,  50  Ala.  431. 

§  90.  Claims  Arising  Out  of  Same  Con- 
tract or  Transaction  or  Connected 
with  Subject  of  Action. 

See  post,  "Recoupment  or  Reconven- 
tion," §  21;  "Set-Off,"  §  22;  "Causes  of 
Action  on  Other  and  Distinct  Contracts 
or  Transactions,"  §  23. 


§  SI.  Recoupment  or 

§  SI  (1)  In  General. 

A  claim  in  recoupment  springs  oct  c: 
the  contract  or  transaction  on  which  tbt 
action  is  founded.  Washington  r.  Tr- 
berlake,  74  Ala.  259. 

In  an  action  to  recover  advances  mac. 
by  plaintiff  on  cotton  belonging  to  de- 
fendant, where  it  appears  that  defesc- 
ant  delivered  the  cotton  to  plaintiff  u' 
that  it  was  destroyed  by  fire  threac- 
plaintifFs  negligence  while  it  was  ic  .i^ 
warehouse,  defendant  may  recoup  dir- 
ages  occasioned  by  the  loss  of  the  ccttr. 
Hatchett  v.  Gibson,  13  Ala.  587. 

The  rule  restricting  rccoupmeiit  \: 
matters  connected  with  that  which  forxs 
the  basis  of  the  plaintiff's  claim  appE;. 
in  an  action  by  merchants  of  Live:?: 
to  recover  a  balance  of  account  where  r.: 
defendant  sought  to  recoup  a  loss  i: 
curred  by  the  plaintiff's  failure  to  obr.  i> 
structions  to  sell  a  quantity  of  cotton  o- 
included  in  the  account;  this  beloog^^ 
to  other  and  closed  transactions.  May- 
berry  V.  Leech,  58  Ala.  339. 

Obligation  Not  Burden  on  Land-Pii- 
ure  of  Purchaser  to  Discliarge.— Phbr 

sold  land  to  defendant,  who  as  part  c 
the  purchase  price  gave  a  note  at: 
agreed  to  pay  the  costs  of  a  suit  agars 
plaintiff  and  that  the  costs  so  paid  V> 
him  were  to  be  credited  on  the  2C- 
Held,  in  an  action  to  enforce  the  v"^'- 
chase-money  note  against  the  land  i^ 
the  amount  of  costs.  Which  defendant  ^ 
not  paid,  could  not  be  recouped  aeac^ 
the  note,  for  the  reason  that  they  dni  t^- 
constitute  a  charge  against  the  la^i 
judgment  therefor  having  been  rendert^ 
against  the  defendant,  who  had  no  mt^' 
est  in  the  land. '  Hembrcc  v.  Glover.  >3 
Ala.  622,  8  So.  660. 

§  SI  (8)  Recoupment  for  Plaiotiff^ 
Breach  or  Nonperformance  of  Cofr 
tract  Sued  on. 

In  an  action  on  a  contract,  dama^  '^ 
suiting  to  defendant  from  a  breach  o:  t^ 
contract  may  be  recouped.  Hustr  ' 
Waldron,  7  Ala.  753;  Martin  r.  HH,  < 
Ala.  275. 

''Whenever  the  defendant  can  tDtasask 
a  crosa  action  because  of  matters  in^ 
out  of  plaintiff*8  breach  of  die  costnc 
sued    on,    and    the    damages   recoren'^ 
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are  fixed  by  a  legal  standard,  such  dam- 
ages may  be  insisted  on  as  a  set-off  in 
an  action  upon  the  contract.  Eads  v. 
Murphy,  52  Ala.  620,  526,  and  cases  cited." 
Mobile,  etc.,  R.  Co.  v,  Clanton,  59  Ala. 
392. 

Wherever  a  defendant  can  maintain  a 
cross  action  for  damages  on  account  of. 
a  defect  in  personal  property  purchased 
by  him,  or  for  a  noncompliance  by  the 
plaintiff  with  his  part  of  the  contract; 
the  former  may  in  defense  to  an  action 
upon  his  note  made  in  consequence '  of 
such  purchase  or  contract  claim  a  deduc- 
'  tion,  corresponding  with  the  injury  he 
has  sustained.  Semble,  that  where  real 
estate  is  the  subject  of  the  contract,  the 
rule  is  different,  and  a  partial  defect  in 
title,  while  the  contract  remains  unre- 
scinded  can  not  be  alleged  as  a  defense  to 
an  action  for  the  recovery  of  the  purchase 
money.  Peden  v.  Moore,  1  Stew.  &  P.  71. 

Loss  of  Service  of  Employee. — As  a 
general  rule,  an  employer  is  entitled  to 
recoup  himself  for  a  material  lo<^  of  the 
services  of  the  employee.  Wilson  v. 
Sinith,  111  Ala.  170,  20  So.  134. 

Where  an  employee  who  has  rendered 
services  under  a  special  contract  sues  for 
his  wages  under  a  common  count,  defend- 
ant may  set  up  the  special  contract,  and 
recoup  damages  for  breach  thereof. 
Woodrow  V.  Hawving,  105  Ala*.  240,  16 
So.  720. 

If  an  overseer,  employed  at  a  stipu- 
lated price  per  annum,  is  sick  a  part  of 
the  time,  and  thus  unfitted  for  active  serv- 
ice,  the  employer  may  recoup  the  dam- 
ages sustained  by  the  imperfect  perform- 
ance of  the  contract.  Jones  v,  Deyer,  16 
Ala.  221. 

Soundness  of  Slave — Breach  of  War- 
ranty.—In  an  action  on  a  note  given  for 
the  purchase  money  of  a  slave,  damages 
for  a  misrepresentation  or  breach  of  war- 
ranty of  soundness  constitute  a  good  set- 
off (Code,  §  2240).  Wood  v.  Fowler,  37 
Ala.  55. 

On  an  exchange  of  slaves  between 
plaintiff  and  defendant  the  parties  recip- 
rocally executed  bills  of  sale>  under  seal, 
containing  warranties  of  soundness;  and 
plaintiff  afterwards  brought  covenant  to 
recover  damages  for  defendant's  breach 
of  warranty.  Held,  that  the  defendant 
might  recoup  the  damages  which  he  had 


sustained  by  plaintiff's  breach  of  war- 
ranty.    Eckles  V,  Carter,  26  Ala.  563. 

Delay  in  Completing  Work. — One  sued 
on  a  contract  for  labor  may  recoup  the 
damages  sustained  for  failure  to  com- 
plete the  work  within  the  time  specified 
or  for  failure  to  comply  with  the  contract 
in  other  respects.  Belleview  Cemetery 
Co.  z/.  Faulks,  6  Ala.  App.  137,  60  So.  461. 

Where  the  time  fixed  for  completion 
is  made  of  the  essence  of  a  building  coo- 
tract,  the  owner,  when  sued  on  the  con- 
tract, may  recoup  the  damages  sus- 
tained by  a  delay  in  the  completion  of 
the  work.  Huntsville  Elks'  Club  v,  Gar- 
rity-Hahn  Bldg.  Co.,  176  Ala.  128,  57  So. 
750.-' 

Lands  Subject  to  Overflow — ^Misrepre- 
sentation.— In  an  action  on  a  note  given 
for  the  purchase  price  of  land,  the  de- 
fense may  be  set  up,  under  the  plea  of 
set-off,  that  plaintiff  falsely  represented 
that  the  lands  were  not  subject  to  over- 
flow, and  that  the  tract  included  other 
valuable  lands  outside  of  its  boundaries. 
Gibson  v.  Marquis,  29  Ala.  668. 

Failure  to  Deliver  Full  Amount' of  Fer- 
tilizer.— Plaintiffs  agreed  to  sell  defend- 
ant twenty  tons  of  fertilizer  for  use  on 
his  plantation,  but  they  delivered  only 
nine  and  one-half  tons.  The  evidence 
showed  that  plaintiffs  informed  defend- 
ant that  they  had  received  a  large  amount 
of  fertilizer,  and  told  him  to  pile  his 
twenty  tons  separately  in  one  corner  of 
their  warehouse,  and  that,  after  defend- 
ant did  this,  plaintiffs  allowed  other  cus- 
tomers to  take  ten  and  one-half  tons 
from  defendant's  pile,  promising  to  re- 
place it  in  time  for  his  use  that  year, 
which  they  failed  to  do.  Held,  that  de- 
fendant was  entitled  to  recoup  for  the 
damage  caused  to  his  crop  by  plaintiff's 
failure  to  deliver  the  entire  amount,  of 
fertilizer  agreed  upon.  Reynolds  v. 
Bell,  84  Ala.  496,  4  So.  703. 

Damages  of  Same  Class. — Complainants 
alleged  the  leasing  of  certain  turpentine 
lands  from  defendants  and  that  defend- 
ants had  violated  the  lease  and  cut*  and 
hauled  away  trees  that  were  boxed  and 
being  used  for  turpentine  purposes,  and 
prayed  damages  for  the  trespasses  al- 
ready committed  and  an  injunction  to 
restrain  further  trespasses.  Defendants 
filed  a  cross-bill,  averring  that  they  pur- 
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chased  the  land  for  the  timber  thereon, 
and  that  complainants  had  violated  the 
lease  in  boxing  trees  smaller  than  10 
inches  at  the  butt,  25  per  cent,  of  which 
had  died  by  reason  thereof,  causing  loss 
to  defendants  of  $6,000,  for  which  they 
demanded  judgment.  Held,  that  the 
damages  sought  to  be  recouped  were  of 
the  same  class  as  those  claimed  by  com- 
plainant, and  that  the  cross-bill  was 
therefore  well  filed  as  relating  exclusively 
to  the  subject-matter  of  the  bill  and  the 
things  connected  therewith.  Ashe-Car- 
son Co.  V.  Bonifay,  147  Ala.  376,  41  So. 
816. 

§  sa.  Set-OflF. 

§  sa  (1)  In  General. 

Where  part  of  a  paid  account  is  repaid 
by  mistake,  it  may  be  recovered  by  way 
of  set-off  in  an  action  for  the  balance. 
Converse  Bridge  Co.  v.  Collins,  119  Ala. 
534,  24   So.   561. 

Under  Code  1896,  §  3728,  providing  that 
''mutual  debts,  liquidated  or  unliquidated 
demands  not  sounding  in  damages  merely, 
subsisting  between  the  parties  at  the  com- 
mencement of  the  suit,  may  be  set  off 
one  against  the  other,  by  defendant  or 
his  personal  representative,"  a  demand 
on  a  mortgage  note  may  be  set  off  in  an 
action  by  the  mortgagor  to  recover  the 
statutory  penalty  for  the  mortgagee's 
failure  to  enter  on  the  margin  of  the 
mortgage  record  partial  payments  made; 
the  demand  sued  for,  though  arising  out 
of  tort,  being  liquidated,  and  not  sound- 
ing in  damages  merely.  Burns  v.  Reeves, 
127  Ala.  127,  28  So.  554. 

Funds  deposited  in  a  bank  were  at- 
tached for  the  debt  of  the  depositor,  after 
which,  without  knowledge  of  an  assign- 
ment by  the  debtor  for  the  benefit  of 
creditors,  the  attaching  creditor  made  an 
arrangement  with  the  bank  by  which  it 
was  agreed  that,  on  the  faith  of  the  de- 
posit and  the  probability  that  the  attach- 
ing creditor  would  acquire  the  same,  he 
might  borrow  and  check  on  the  bank  for 
sucA  amounts  as  he  might  need,  and 
checks  were  drawn  and  paid  accordingly. 
Subsequently  the  bank  became  insolvent 
and  made  an  assignment  for  the  benefit 
of  its  creditors,  and  the  attachment  debt- 
or's assignees  sold  and  transferred  the 
deposit  to  the  attaching  creditor  in   set- 


tlement of  the  claim.  Held,  thit  sdi 
creditor  was  entitled  in  equity  to  §«t  i* 
the  deposit  against  the  amounts  receircc 
from  the  bank.  Renfro  v.  Yarbrongli.  l(i 
Ala.  487,  39  So.  660. 

Although  one  takes  a  note  after  it  •*. 
due,  a  debt  due  from  the  indorser  to  ->t 
maker  of  the  note,  arising  out  of  i  c&- 
lateral  contract,  can  not  be  set  off  agaisai 
sUch  note.  Robertson  t*.  BreedloTf.  " 
Port.  541,  cited  in  note  in  23  L.  R.  A.  ii*. 

Extinguishment  of  Incnmbrancts  ^ 
Vendee. — Although  the  vendee  of  isill 
with  whom  the  vendor  has  coTenut^! 
*that  the  estate  is  free  from  incumbrancti 
has  a  rights  to  extinguish  outstuidm;^  r- 
cumbrances  to  perfect  his  title,  yet  tt 
amount  thus  paid  will  not  be  allowed  a> 
a  set-off  in  an  action  for  the  parclia«( 
money.     Cole  v.  Justice,  8  Ala.  791 


§  «l  (a)  Set-Off  for  PlaintifTs  Brad  d 
Contract. 

In  an  action  by  an  employee  for  v2rr^ 
a  railroad  company  may  set  off  by  t'.c4, 
and,  if  the  facts  justify,  recover  a  jii-- 
ment  for  excess  of  damages  resol?: 
from  the  plaintiffs  negligence  Mo^ .: 
&  M.  Ry.  Co.  V.  Clanton,  59  Ala.  3K- 

In  an  action  by  a  factor  ag»ns:  ri: 
principal  on  a  note  given  for  the  balr:: 
claimed  by  the  factor  to  be  due.  "^'- 
principal  may  set  off  damages  rccdTv:'' 
him  from  the  manner  in  which  the  gooc; 
were  handled  by  the  factor,  thooi^b  -' 
was  aware  of  the  facts  when  he  cxec::t^> 
the  note.  Foster  v.  Bush,  104  Ala.  ?'• 
16  So.  625. 

§  83.  CMises  of  Action  on  Otlicr  and  D» 
tinct  Contracts  or  TransaccioDS. 

See  ante,  "Claims  Arising  Out  of  Sa"* 
Contract  or  Transaction  or  Connect^: 
with  Subject  of  Action,"  §  20;  •'In  C<  ■ 
eral,"  §  24;    "Set-Off ."  §  26. 

§  84. In  General 

In  an  action  on  the  common  mo:::/ 
counts,  to  recover  money  which  was  takc^ 
from  plaintiff^s  possession,  when  arrest.: 
on  a  charge  of  having  carried  off  defer i- 
ant's  slave  with  intent  to  coni^rt  he:  v 
his  own  use,  and  which  was  haadeil  '^ 
defendant  by  the  agent  who  made  the  v 
rest,  the  expenses  actually  incurrei  * 
defendant  in  regaining  his  slave  are  r  .^ 
available  as  a  set-off  (Code.  §  2240 »  :^ 
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in   recoupment   of   damages.     Walker   v. 
McCoy,  34  Ala.  659. 


§  25. 


Recoupment. 


See  ante,  "Recoupment  or  Reconven- 
tion/' 21. 

^  There  can  be  no  recoupment,  except 
for  such  matters  as  grow  out  of  or  are 
connected  with  plaintifTs  cause  of  action. 
Walker  v,  McCoy,  34  Ala.  659. 

A  debtor  conveyed  to  a  trustee  a  crop 
of  cotton  planted  and  to  be  planted,  in 
trust  to  pay  certain  debts.  The  trustees 
gathered  the  crop  and  sent  the  same  to 
factors  for  sale.  Held,  that  the  factors 
could  not  assert«a  lien  by  way  of  recoup- 
ment on  the  proceeds  of  the  crop,  on  the 
ground  that  the  debtor  was  indebted  to 
them  on  demands  existing  previous  to 
the  execution  of  the  deed  of  trust;  the 
demands  not  springing  out  of  the  same 
contract  or  transaction,  and  recoupment 
by  setting  up  a  breach  of  an  independent 
contract  on  the  part  of  plaintiff  being 
improper.  Mauldin  v.  Armistead,  14  Ala. 
702. 

§  26.  Set-0£F. 

§  S6  (1)  In  General. 

A  set-off,  being  in  the  nature  of  a  cross- 
action,  may  be  a  separate  and  independ- 
ent demand,  not  connected  with  the  orig- 
inal cause  of  action.  Washington  v.  Tim- 
berlake,  74  Ala.  259. 

In  an  action  for  the  recovery  of  pianos 
sold  to  defendant,  defendant  had  the  right 
to  set  up  by  way  of  set-off  a  claim  against 
plaintiff  arising  out  of  plaintiff's  breach 
of  warranty  in  the  sale  of  other  personal 
property  to  defendant.  Snow  v.  Scho- 
maker  Mfg.  Co.,  69  Ala.  111. 

Use  or  Waste  of  Mortgaged  Property. 

— A  claim  by  a  chattel  mortgagor  against 
the  mortgagee  for  damage  to  property, 
by  use  or  waste,  taken  by  a  writ  of 
seizure  against  the  mortgagor  and  im- 
properly delivered  to  the  mortgagee 
by  the  sheriff,  could  be  set  off  in 
the  detinue  action,  being  a  demand  not 
sounding  in  damages  merely,  within  Code 
1907,  §  5858,  providing  that  a  "demand  not 
sounding  in  damages,"  merely,  subsisting 
between  parties  at  the  commencement  of 
the  suit,  whether  arising  ex  contractu  or 
ex  delicto,  may  be  set  off  by  defendant. 


Torbert  v.  McFarland,  172  Ala.  117,  65 
So.   311. 

One  to  whom  money  is  paid  by  mis- 
take, may,  when  suit  is  brought  to  recover 
it  back,  offset  any  claim  he  has  against 
the  person  so  paying  it.  Hall  v,  Chenault, 
13  Ala.  710. 

Landlord's  Lien  for  Advanccs^-Prior 
Indebtedness  of  Landlord. — Defendant, 
in  an  action  to  enforce  a  landlord's  lien 
for  advances  in  cultivating  and  growing 
crops,  may  under  Code  1886,  §  2678,  set 
off  a  debt  due  from  the  landlord  before 
they  undertook  to  cultivate  the  crops  to- 
gether. Mooney  v.  Hough^  84  Ala.  80, 
4  So.  19. 

Action  on  Note  for  Balance  Due  by  De- 
fendant as  Plaintiffs  Salesman— Claims 
Other  than  Commissions.— Where  defend- 
ant, having  acted  as  agent  for  plaintiff  in 
the  sale  of  certain  goods,  gave  his  note  for 
the  balance  due  upon  a  settlement  of 
their  accounts,  in  an  action  on  the  note 
he  is  etitled  to  set  off  against  it  only  the 
amount  due  him  by  plaintiff  as  commis- 
sions on  sales  mjtde  by  him.  Jackson  v. 
Tate,  81  Ala.  253,  2  So.  97. 

Losses  Incurred  under  Another  Con- 
tract.— In  a  suit  by  an  employee  to  re- 
cover a  percentage  of  the  profits  under  a 
contract  therefor,  losses  incurred  by  the 
employer  under  a  subsequent  independent 
contract,  whereby  the  employee  was  to 
share  a  portion  of  the  profits  and  losses 
on  certain  transactions,  can  not  be  set  off 
under  a  plea  of  overpayment  of  plaintiffs 
demand.  Stafford  v.  Sibley,  113  Ala.  447, 
21   So.  459. 

§  26  (2)   Equitable  Set-Off. 

• 

Where  plaintiff  had  purchased  defend- 
ant's property,  and  promised  in  consider- 
ation thereof  to  pay  a  specific  amount  of 
defendant's  outstanding  debts,  and  to  al- 
low him  a  life  annuity,  a  court  of  equity 
will,  on  proof  of  defendant's  insolvency, 
establish  an  equitable  set-off  in  plaintiff's 
favor,  against  his  liability  for  the  annuity, 
on  account  of  money  paid  by  plaintiff  at 
defendant's  request,  outside  of  the  con- 
tract and  on  account  of  board  and  other 
necessaries  furnished  defendant,  and  also 
on  account  of  professional  services  ren- 
dered as  an  attorney  at  law  for  defendant 
in  other  matters.  Betts  v,  Gunn,  31  Ala. 
219. 
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§  S7.  Demand  Not  Liquidated. 

See  ante,  "Damages  Arising  From 
Torts/*  §  18    (2). 

§  %7  (1)  In  General. 

"Whatever  may  have  been  the  doubts 
theretofore  existing,  Hamilton  v.  Griffin, 
123  Ala.  600,  26  So.  243;  Burns  v.  Reeves, 
127  Ala.  127,  28  So.  654,  and  Debtor  v, 
Henry,  144  Ala.  562,  39  So.  72,  finally 
settle  the  law,  that  under  section  3728  of 
the  Code  of  1896,  any  demand  capable  of 
measurement  in  a  legal  sense  by  a  pecun- 
iary standard,  not  sounding  in  damages 
merely,  may  be  set-off  against  that 
claimed,  whether  the  action  be  ex  con- 
tractu or  ex  delicto."  Morris  v.  Bank, 
163  Ala.  362,  46  So.  219,  220. 

**The  Code  has  relaxed  the  severity  of 
former  statutes,  and  authorizes  the  set-off 
of  not  only  mutual  debts,  but  liquidated 
or  unliquidated  demands,  not  sounding  in 
damages  merely.  R.  C.  §  2642.  A  de- 
mand does  not  sound  in  damages  merely, 
if,  when  the  facts  upon  which  it  is  based 
are  ascertained,  the  lHw  measures  them 
accurately  by  a  pecuniary  standard.  Hol- 
ley  V.  Younge,  27  Ala.  203."  Eads  v. 
Murphy,  52  Ala.  620,  526. 

Under  the  statutes,  whenever  a  demand 
is  for  damages  which  the  law  is  capable 
of  measuring  accurately  by  a  pecuniary 
standard,  it  is  a  good  set-off.  Sledge  v. 
Swift,  53  Ala.  110;  Poull  &  Co.  v.  Foy- 
Hays  Const.  Co.,  159  Ala.  453,  48  So. 
785. 

Under  Rev.  Code,  §  2642,  providing  that 
mutual  debts,  liquidated  or  unliquidated 
demands  not  sounding  in  damages 
merely,  subsisting  between  the  parties  at 
the  time  of  the  bringing  of  the  suit,  may 
be  set  off,  an  unliquidated  demand  aris- 
ing out  of  the  debt  sued  for  may  be 
pleaded  as  a  set-off.  Lang  v.  Waters' 
Adm'rs,  47  Ala.  624. 

A  demand  ''not  sounding  in  damages 
merely,"  under  the  statute  of  set-off 
(Code,  §  2240),  is  one  which,  when  the 
facts  upon  which  it  is  based  are  estab- 
lished, the  law  is  capable  of  measuring 
accurately  by  a  pecuniary  standard;  and 
therefore,  under  this  statute,  if  a  vendee 
with  covenants  of  warranty  buys  in  an 
outstanding  vendor's  lien,  at  a  price  less 
than  the  amount  of  the  purchase  money 
and  interest,  this  demand,  if  reasonable, 


would  be  a  good  set-off  in  an  ictioa  o: 
the  note  given  for  the  purchase  moBer. 
Holley  V,  Younge,  27  Ala.  203. 

Price  Not  Agreed  on.— A  demud  k 
the  value  of  corn  delivered  may  bt 
pleaded  as  an  offset,  though  the  price  o: 
com  had  not  been  agreed  on.  Smith : 
Huie,  14  Ala.  201. 

Attorney's  Fee. — ^An  attorney  s  tee  ir 
services  rendered  is  a  good  set-off,  thons: 
the  amount  of  the  fee  had  not  been  liqc- 
dated  between  the  attorney  and  his  die: 
Briggs  V.  Moore,  14  Ala.  433. 

Action  on  Injunction  Bond— Bxcidi  cf 
Covenant. — In  an  action  on  an  iojnc:- 
tion  bond,  pleas  of  set-off  alleging  breic: 
of  covenant  by  plaintiffs  and  otbe:; 
against  the  plaintiff  in  the  injunctioD  st: 
were  not  demurrable  as  sounding  in  dan- 
ages  for  which  the  law  provided  no  ?^ 
cuniary  standard  of  measurement  Tiit- 
ity  &  Deposit  Co.  of  Maryland  v.  Walkr 
48  So.  600,  158  Ala.  129. 

Breach  of  Covenant  against  Incia- 
brances. — Unliquidated  damages  arisJi: 
out  of  a  breach  of  covenant  against  -- 
cumbrances  contained  in  a  conreyisct 
can  not  be  the  subject  of  a  set-off.  D"^ 
V.  White,  1  Ala.  645. 

Breach  of  Covenant  of  Titie.-A  i^ 
mand  for  unliquidated  damages  in^^\ 
from  a  breach  of  covenant  of  title  o: 
be  set  off  in  equity  against  a  note  Ic^- 
on  an  independent  consideration,  vt^ 
the  vendor  is  dead  and  his  estate  s  -' 
solvent.  Wray's  Adm'rs  v.  Kumiss.  ■' 
Ala.  471. 

*' 'Though  by  tiie  statnte  nmtnl  ^ 
mands^  whether  liquidated  or  iBfii^| 
dated,  may  be  set  off  one  against  6? 
other,  whether  or  not  the  defendant  ^i» 
the  legal  title,  demands  sounding  in  ^^ 
ages  merely  are  in  terms  excluded.  C:-^ 
1886,  §  2678.  The  phrase  *soondiaf  d 
damages  merely,'  has  been  intcrpretec « 
include  that  class  of  demands  «^^ 
wl\en  the  facts  are  ascertained,  the  h*  i 
incapable  of  measuring  the  damages  i 
a  pecuniary  standard."  Nelms  r.  Hili  ^ 
Ala.  583,  5  So.  344. 

Former  Doctrine. — Of  course,  it  »* 
formerly  held  that  unliquidated  daxaa^^j 
could  not  be  pleaded  as  a  set-off  ^- 
Cord  V,  Williams,  2  Ala.  71;  Pnlliac  r 
Owen,  25  Ala.  492. 

Breach  of  Contract — ^Damages  res^ 
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ing  from  the  breach  of  a  contract  are  un- 
liquidated, where  there  is  no  criterion 
provided  by  the  parties,  or  by  the  law 
operating  on  the  contract,  by  which  to 
ascertain  the  amount  of  the  damages. 
McCord  V,  Williams,  2  Ala.  71. 

Contmgent  Right  of  Dower.— ^A  claim 
to  an  inchoate  or  contingent  right  of 
dower  is  not  available  as  a  set-off,  since 
its  value  can  not  be  precisely  ascertained 
by  any  pecuniary  standard.  Johnston  v. 
Smith's  AdmV,  70  Ala.  108. 

Promise  to  Procure  Rdinqnishment  and 
Right  of  Dower. — In  an  action  on  a  note 
given  for  purchase  money  of  land,  the 
purchaser,  by  way  of  set-off,  set  up  sT 
promise  by  the  vendor  to  procure  a  re- 
linquishment of  the  right  of  dower  of  the 
vendor's  wife,  or  to  give  to  the  purchaser 
indemnity  against  the  incumbrance  in 
form  of  a  bond  with  surety,  claiming 
damages  *  for  his  failure  to  perform  his 
undertaking.  Held,  that  there  being  no 
standard  by  which  to  measure  damages 
resulting  from  the  alleged  breach  of  the 
vendor's  promise,  the  plea  was  defective, 
and  a  demurrer  to  it  was  rightly  sus-* 
tained.     Martin  «/.  Wharton,  38  Ala.  637. 

Sounding  in  Damages  Merely. — Under 
Rev.  Code,  §  2642,  providing  that  mutual 
debts,  liquidated  or  unliquidated  demands 
not  sounding  in  damages  merely,  subsist- 
ing between  the  parties  at  the  time  of  the 
bringing  of  the  suit,  may  be  set  off,  de- 
fendant can  not  set  up  by  way  of  a  set- 
off an  unliquidated  dernand,  sounding  in 
damages  merely.  Lang  v.  Waters' 
Adm'rs,  47  Ala,  624. 

In  Ekjuityd — Mere  unliquidated  damages 
arising  out  of  a  tort  can  not  be  the  sub- 
ject of  a  set-off  in  equity.  Chambers  v. 
Wright,  52  Ala.  444. 

Foreclosure— Claun  against  Plaintiff  for 
Conversion. — In  a  suit  to  foreclose  a  pur- 
chase-money mortgage  on  chattels,  it  ap- 
peared th^t  as  a  part  of  the  purchase 
price  of  the  goods  defendant  conveyed 
to  plaintiff  some  city  lots,  and  delivered 
to  him  140  shares  of  stock  to  remove  an 
incumbrance  thereon,  and  plaintiff  re- 
moved the  incumbrance  with  the  proceeds 
of  60  shares,  and  converted  to  his  own 
use  the  remaining  80.  Held,  that  the 
claim  in  consequence  of  such  conversion 
was  not  the  subject  of  a  set-off  in  equity, 
because    the    sum    was    for    unliquidated 


damages  arising  from  a  tort.  Cotton  v. 
Scott,  97  Ala.  447,  12  So.  65,  cited  in  note 
in  21  L.  R.  A.  322. 

Liability  for  Annuity — Damages  Aris- 
ing from  Tort — Insolvency. — Where  plain- 
tiff had  purchased  defendant's  property, 
and  promised  in  consideration  thereof,  to 
pay  a  specific  amount  of  defendant's  out- 
standing debts  and  to  allow  him  a  life 
annuity,  a  court  of  equity  will  not  allow 
an  equitable  set-off  in  favor  of  plaintiff 
against  his  liability  for  the  annuity  on  a 
claim  against  defendant  for  unliquidated 
damages  arising  out  of  a  tort,  notwith- 
standing the  fact  that  the  defendant  is 
insolvent     Betts  v.  Gunn,  31  Ala.  219. 

Valne  Not  Specified. — In  an  action  upon 
a  promissory  note,  the  defendant  can  not 
give  in  evidence,  under  a  plea  of  set-off, 
a  written  promise  by  the  plaintiff  to  pay 
him  50  barrels  of  corn,  the  value  of  which 
is  not  specified  in  the  writing.  Handley 
V,  Dobson's  Adm'r,  7  Ala.  359. 

§  %7   CS)    Demands     Disconnected     with 
Cause  of  Action  Sued  on. 

See  ante,  '''Causes  of  Action  on  Other 
and  Distinct  Contracts  or  Transactions," 
§  23. 

Purely  unliquidated  damages,  springing 
out  of  transactions  not  connected  with 
the  debt  sued  on,  can  not  be  set  off  in 
a  court  of  equity  against  a  clear  and  cer- 
tain debt.  Gafford  v.  Proskauer,  59  Ala. 
264. 

In  an  action  on  a  draft  accepted  by 
defendant,  damages  arising  from  protest 
of  the  draft,  in  violatibn  of  agreement, 
can  not  be  pleaded  as  a  set-off.  Hunt  v. 
Johnson,  96  Ala.  130,  11  So.  387. 

Under  Code  1896,  §  3728,  providing  that 
mutual  debts  and  liquidated  or  unliqui- 
dated demands,  not  sounding  in  damages 
merely,  subsisting  between  the  parties  at 
the  commencement  of  the  suit,  may  be 
set  off,  etc.,  any  demand  capable  of  meas- 
urement in  a  legal  sense  by  a  pecuniary 
standard,  not  sounding  in  damages  merely, 
may  be  set  off,  whether  the  action  be  ex 
contractu  or  ex  delicto,  so  that  a  claim 
for  conversion  of  chattels  by  plaintiff  may 
be  set  off  in  a  suit  by  plaintiff  against  de- 
fendant for  the  conversion  of  other  chat- 
tels. Morris  v.  Bank  of  Attalla,  153  Ala. 
352,  45  So.   219. 

To    make    a    demand    for    unliquidated 
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damages,  arising  from  a  breach  of  cove- 
nant of  title,  a  good  set-off  in  equity 
against  the  assignee  of  a  note  founded 
on  an  independent  consideration,  when 
the  vendor  is  dead  and  his  estate  insol- 
vent, it  must  be  shown  to  have  accrued 
before  notice  of  the  assignment.  Wray 
V.  Furness,  27  Ala.  471,  cited  in  note  in 
23  L.  R.  A.  331. 

§  as.  Demand  Not  Matured. 

See  ante,  "Subsisting  Right  of  Action 
^of  Defendant,"  §  19. 

When  the  time  has  not  arrived  at  which 
a  legacy  by  will  is  payable,  the  legatee 
can  not  set  off  such  legacy  against  ai^, 
action  by  the  executor  for  money  due  to 
the  testator's  estate.  Howze  v.  Davis,  76 
Ala.  381;  Sorrelle  v.  Sorrelle,  5  Ala.  246. 

Plaintiff  sold  land  to  defendant,  who, 
as  part  of  the  price,  gave  a  note,  and 
agreed  to  pay  the  costs  of  a  suit  against 
plaintiff,  and  that  the  costs  so  paid  by 
him  were  to  be  credited  on  the  note. 
Held,  in  an  action  to  enforce  the  pur- 
chase-money note  against  the  land,  that 
defendant  could  not  reduce  a  recovery 
on  account  of  such  costs  unless  he  showed 
payment  thereof,  and  the  fact  that  he  had 
suffered  judgment  to  be  entered  against 
himself  therefor  is  immaterial.  Hembree 
V.  Glover,  93  Ala.  622,  8  So.  660. 
§  S9.  Claims  on  Which  Action  Is  Pending. 

A  demand  can  not  avail  as  an  offset,  if  it 
appear  that  an  action  is  then  pending  for 
the  same  cause.  Lock  v»  Miller,  3  Stew. 
&  P.  13. 

§  30.  Claims  Arising  after  Commencement 
of  Action. 

A  debt,  to  be  set  off,  must  have  been 
due  at  the  time  the  suit  was  brought. 
McDade  v.  Mead,  18  Ala.  214. 

In  a  suit  against  a  husband  and  wife 
on  a  note  executed  by  the  wife  before 
marriage,  the  husband  can  not  set  off  a 
payment  made  by  him  after  suit  was  be- 
gun.    Johnson  v.  King,  20  Ala.  270. 

Where  money  is  paid  by  defendant 
after  the  appearance  term  of  the  plain- 
tiff's action,  upon  an  execution  issued  on 
a  judgment  ren<)ered  against  him  as  the 
surety  of  the  plaintiff  in  favor  of  a  third 
person,  the  defendant  can  not  avail  him- 
self of  such  payment  as  a  set-off;  the 
issues  being  framed  prior  to  the  payment. 
Franklin  v.  McGuire,  10  Ala.  557. 


A  surety,  who  pays  the  debt  after  the 
commencement  of  an  action  against  ki 
by  the  principal,  can  not  set  off  that  pij* 
ment  in  such  action.  Cox  v.  Cooper. : 
Ala.  256;  Goldthwaite  r.  MontgomerT 
Nat.    Bank,  67   Ala.   549. 

The  maker  of  a  nonnegotiable  aote 
transferred  an  account  against  a  thiri 
person  to  the  payee,  who  agreed  to  tu: 
it  as  a  payment,  subject  to  the  sole  cce- 
dition  that  he  should  be  able  to  make  :t 
available.  The  payee  subsequently  tnB<> 
f erred  the  note  to  an  assignee,  who  tut: 
the  maker,  and  after  the  commenccfcnit 
of  the  suit  the  payee  made  the  acos: 
available  to  himself.  Held,  that  the  k- 
count  did  not  constitute  a  set-off.  a  ^^ 
delivery  to  the  payre  by  the  maker  o:  t:« 
note  did  not  impair  the  maker's  ongiu 
liabality  in  any  respect,  nor  prevent  i» 
payee  from  suing  on  the  note  withe:: 
offering  to  return  the  account  ChiJc: 
V,   Comstock,  4  Ala.   58. 

Burden  of  Proof. — A  defendant  may  ^it 
in  set-off,  a  note  made  by  the  plaintii  r/. 
payable  to  the  defendant  or  bcarr 
without  proof  that  he  received  it  'D«i<« 
the  commencement  of  the  action.  Ckb 
V.  McElroy,   1   Stew.   147. 

Recoupmentd — Any  damage  res^''^ 
from  the  breach  of  a  contract  to  a  pa^ 
who  is  sued  upon  it  may  be  recoLpf- 
and  such  damages  are  not  to  be  restricts: 
to  the  commencement  of  the  suit  bat  '^ 
the  time  of  trial.  Martin  v.  Hill.  42  .^ 
275. 

§  31.  Parties  to  and  Maturity  of  Cras- 
Demands  in  GeneraL 

See  post,  *7oint  and  Separate  CU^ 
and  Liabilities,"  §  33;  "Claims  aod  U 
bilities  of  Nominal  Parties  and  Real  Ps:- 
ties  in  Interest,"  §  37;  "Sct-Ofo  i^- 
Counterclaims  against  Assigned  Cau'cs 
of   Action,"   §   38. 

A  set-off  is  not  allowed  unless  the  *> 
mands  are  mutual.  Scott  t.  RiTers.  1 
Stew.  &  P.  19;  Taylor  v.  Bass.  5  y* 
110;  Code  §  2240;  Walker  r.  McC^f 
34  Ala.  650.  662;  Fowler  &  Co.  r  Sf- 
linger.   140   Ala.  240,   37   So.   225. 

"A  set-off,  to  be  valid,  must  be  dtf  •] 
or  from  the  same  person  in  the  ^'-^ 
right.  The  debt  is  considered  dae  ic  1 1 
same  right,  when  the  plaintiff  caa  ^-^ 
and  the  defendant  be  sued,  in  their  r«^ 
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names,  without  specifying  any  representa- 
tive character,  and  the  party  to  the  suit 
has  a  lien  upon,  or  a  legal  right  to  the 
application  or  distribution  of  the  fund 
when  collected."  McGehee  v,  Harrison, 
51    Ala.   522,    524.  * 

To  render  the  defense  of  a  set-off  avail- 

■ 

able,  it  is  essential  that  the  party  making 
it  should  be  the  real  owner  of  the  demand, 
having  the  right  to  sue  upon  it  in  his  own 
name.  Jones  v,  Blair,  57  Ala.  457;  Scott 
V.  Rivers,  1  Stew.  &  P.  19;  Bell  v.  Hor- 
ton,  1  Ala.  413;  Carew  v,  Xorthmp,  5 
Ala.  367;     Smith  v,  Taylor,  9  Ala.  633. 

A  note  payable  to  A.  B.,  or  bearer,  can 
not  be  a  good  set-off  in  favor  of  any  one, 
except  the  payee,  or  his  assignee.  Carew 
V,   Northrup,   S.Ala.  367. 

Note  of  Indorser  of  Bill. — Defendant 
in  an  action  on  a  bill  can  not  set  off  the 
note  of  an  indorser  of  the  bill  to  a  firm  of 
which  defendant  is  a  member,  there  being 
no  mutuality.  Manning  v,  Maroney,  87 
Ala.  563,  6  So.  343,  cited  in  note  in  23  L. 
R.  A.  326. 

Debt  Dae  by  Plaintiff  to  Common 
Firm. — In  an  action  to  recover  a  debt 
due  from  the  defendant  to  the  plaintifT 
individually,  the  defendant  can  not  set 
off  a  debt  due  from  the  plaintiff  to  a  firm 
in  which  they  are  both  partners.  McKin- 
ley  V.  Winston,  19  Ala.  301. 

Damages  Sustained  by  Third  Parties. 
— Where  the  damages  sought  to  be  re- 
couped are  averred  as  having  been  sus- 
tained not  by  defendants,  but  by  their  al- 
leged principals,  who  are  strangers  to  the 
action,  the  plea  of  recoupment  is  sub* 
ject  to  demurrer.  Gibboney  v.  R.  W. 
Wayne  &   Co.,  141   Ala.  300,  37   So.   436. 

Note  Belonging  to  Defendant  in  Right 
of  His  Wife. — A  note  given  by  a  plaintiff, 
payable  to  a  third  person,  but  belonging 
to  the  defendant  in  right  of  his  wife,  can 
not  be  set  off  in  the  action,  unless  there 
has  been  an  express  promise  to  pay  it 
to  the  defendant  by  the  plaintiff.  French 
V.   Garner,   7   Port.  549. 

Cause  of  Action  against  Third  Party 
—Pleading. — In  an  action  for  rent,  a  plea 
attempting  to  set  up  a  cause  of  action 
against  a  third  party  as  a  set-off  or  re- 
coupment is  not  sufficient  where  it  does 
not  properly  connect  the  plaintiff  with 
the  third  person  or  show  that  the  plain- 1 
tiff  was  liable  for  such  acts  o>f  the  third  I 


person.      McLendon    v.    Rubenstein,    180 
Ala.    615,    61    So.    902. 

Kents— Improvements. — The  right  to 
set  off  the  value  of  permanent  improve- 
ments, in  reduction  or  recoupment  of 
rents,  is  purely  equitable,  and  is  only  al- 
lowed in  favor  of  a  bona  fide  occupant  or 
possessor  of  land.  Gordon  v.  Tweedy,  74 
Ala.  232. 

Previously  Existing  Demands-^Matual- 
ity. — A  debtor  conveyed  to  a  trustee  a 
crop  of  cotton,  planted  and  to  be  planted, 
in  trust  to  pay  certain  debts.  The  trus- 
tees gathered  the  crop  and  sent  the  same 
to  factors  for  sale.  Held,  that  the  factors 
could  not  assert  a  lien  by  way  of  set-off 
on  the  proceeds  of  the  crop,  on  the  ground 
that  the  debtor  was  indebted  to  them  on 
demands  existing  previous  to  the  execu- 
tion of  the  deed  of  trust;  the  demands 
not  being  mutual.  Mauldin  v,  Armstead, 
14  Ala.  702. 

Debt  Due  Third  Party.— In  an  action 
by  a  landlord  against  a  sheriff  for  failing 
to  turn  over  money  collected  by  the  lat- 
ter on  a  judgment  for  rent,  defendant 
can  not  set  off  a  debt  due  from  the  land- 
lord to  the  tenant.  Thompson  v.  Merri- 
man,  15  Ala.  166. 

Damages  from  Act  of  Vendor's  Wif e^— i 
In  a  suit  at  law  on  a  note  given  for  the 
purchase  money  of  slaves  sold  and  de- 
livered to  the  defendant,  damages  in  re- 
spect to  them,  resulting  from  the  tortious 
act  of  the  vendor's  wife  committed  in  his 
absence,  can  not  be  allowed  as  a  discount 
or  set-off;  it  not  appearing  that  the  hus- 
band consented  to  the  tort  or  gave  it  his 
subsequent  sanction.  Vaught  v.  Wellborn, 
16  Ala.  377. 

Right  to  Cut  Timber  Warranted— Pen- 
alty Imposed  upon  Another  Grantee^^— 
Where  a  grantor  warranted  the  right  to 
cut  timber  from  the  land  conveyed,  and 
the  grantee  conveyed  the  land  to  another, 
who  cul  timber  from  the  land,  and  ac- 
cordingly suffered  a  judgment  for  the  pen- 
alty prescribed  by  Code  1896,  §  4137,  for 
wrongful  cutting  of  trees  belonging  to 
another,  the  first  granjpe,  who  was  not 
a  party  to  the  judgment  could  not  set  off 
the  amount  of  the  penalty  against  the 
grantor's  claim  for  purchase  money. 
Turner  v.  Lawson,  144  Ala.  432,  39  So. 
755. 

Action  by  Debtor  against  Surety — De- 
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mand  Due  by  Plaintiff* — In  an  action  by 
a  principal  debtor  against  a  surety  for 
the  latter'-s  breach  of  his  agreement  to 
pay  the  -debt  to  the  creditor,  and  which 
debt,  by  reason  of  such  failure,  had  been 
paid  by  the  cosurety,  defendant  might 
file  in  set-off  a  demand  due  by  plaintiff 
to  him.  Gee  v.  Nicholson,  2  Stew.  y512. 
Defendant's  Interest  in  Note  Made  out 
to  Plaintiff. — ^A.  and  B.  being  joini  own- 
ers of  a  horse,  A.  exchanged  it  with  C, 
taking  in  exchange  a  mare  and  C/s  note 
for  $30.  B.  purchased  of  A.  his  interest 
in  the  mare,  and  gave  his  note  therefor. 
C.  was  solvent,  and  ready  to  pay  his  note 
at  any  time.  In  an  action  by  A.  against 
B.  on  his  note,  it  was  held  that  B.  might 
set  off  his  interest  in  the  note  of  C.  to  A. 
for  $20.     Dill  V,  Phillips,  13  Ala.  350. 

An  equitable  demand  accruing  to  one 
of  several  defendants  from  a  fraud  perpe- 
trated on  him  by  the  plaintiff  in  a  former 
partnership  between  them  is  available  as 
a  set-off  in  favor  of  such  defendant, 
when  the  plaintiff,  files  a  bill  for  a  settle- 
ment of  a  new  partnership  between  them 
and  others  and  is  shown  to  be  insolvent. 
Ingraham  v.  Foster,  31  Ala.  123. 

An  action  for  penalty  given  and  fixed 
by  statifte  being  one  in  debt  (Code  1896, 
§  4137),  an  existing  judgment  in  justice 
court,  on  which  action  in  debt  in  the  cir- 
cuit court  could  be  maintained,  is  a  mu- 
tual debt,  within  §  3728,  and  therefore 
the  subject  of  set-off.  Hamilton  v.  Grif- 
fin, 26  So.  243,   123  Ala.  600. 

§  32.  Demand  of  One  or  More  Codefcnd- 
ants  as  to  Whom  Separate  Judgment 
May  Be  Had. 

See  post,  "Joint  and  Separate  Claims 
and   Liabilities,"   §   33. 

Defendants,  jointly  and  severally  liable 
to  satisfy  the  plaintiff's  demand,  may  set 
off  a  demand  due  by  the  plaintiff  to  one 
defendant  alone.  Sledge  v.  Swift,  ^3  Ala. 
110. 

§  33.  Joint  and  Separate  Claims  and  Lia- 
bUities. 

See  ante,  "Demand  of  One  or  More 
Codefendants  as  to  Whom  Separate 
Judgment  May  Be  Had,"  §  32;  post,  "In 
General,"  §  34;  "Survivorship,"  §  35; 
"Claims  and  Liabilities  in  Different 
Rights  and  Capacities  in  General,"  §  36. 


§  34.  _.  In  General. 

§  84  (1)  In  General 

Under  Rev.  Code,  §  2642,  providing  fc 
a  set-off  of  "mutual"  debts,  a  debt  Ik 
from  the  plaintiff  to  one  of  several  de- 
fendants, sued  jointly  on  an  account  ouj 
be  pleaded  as  a  set-off.  Huddlestoa : 
Askey,  56  Ala.  218;  Riley  v.  SulUori 
56  Ala.  481;  Bank  v.  Poelnitz,  61  >Ji 
147. 

"In    Pitcher   v.    Patrick.   Minor  321,  : 
was   held,    that    defendants,  jointly  szt. 
were  entitled  to  set  off  a  debt  due  fnr. 
the   plaintiff   to   one    of   them  separate!. 
The     decision     was     followed,   and  re- 
affirmed, in  Carson  v.  Barnes,  1  .\la.  5' 
Winston    v.     Metcalf,    6    Ala.  756;   XJn 
chell  V.  Burt,  9  Ala.  220;  Sledge  r.  Sv"- 
etc,  Co.,  53  Ala.  110;  Jones  v.  Jones.  :: 
Ala.  244.     We  are  not  aware  that  its  co- 
rectness    has    ever    been    questioned.    '- 
several   of  these    cases,   the  test  oi  ih 
sufficiency  of  a  set-off,  now  so  eamc^ir 
insisted  on  by  counsel   for  appellee,  «v 
considered.     That  test  is,  the  right  of  i 
defendant   to   a  judgment  for  the  txct^^ 
of  the    set-off,    over    the    plaintiffs  dr- 
mand."      Huddleston    v.    Askey,  56  Ali 
218. 

A  debt  due  by  the  cybligee  to  one  • 
several  joint  obligors  in  a  bond  may  *^ 
set  off  under  their  joint  plea  in  an  act' 
of  debt  on  the  bond  by  the  administrit  * 
of  the  obligee.  Pitcher  r,  PatricW 
Adm'rs,   Minor  321. 

In  a  suit  brought  by  T.  against  M  12' 
B.,  a  note  executed  by  T.  and  anoth' 
and  payable  to  M.  alone,  would  bt  i 
good  set-off.     Carson  v.  Barnes,  1  Ala    '• 

The  surety  on  a  note,  when  sued  al:'* 
is  entitled  to  set  off  a  debt  due  to  ':* 
principal,  on  showing  his  assent  and  v'-' 
ducing  the  note  offered  to  be  set  - 
Winston  v.  Metcalf,  6  Ala.  756. 

When  suit  is  brought  against  hoibiBA 
and  wife  on  a  note  executed  by  tiie  «^< 
dum  sola,  the  husband  may  set  ofi  cr^- 
half  of  the  amount  paid  by  him  bet.rt 
suit  brought  on  a  judgment  which  ^a^ 
recovered  against  the  wife  dum  sola  i- 
the  plaintiff,  on  a  note  executed  by  thcs 
jointly.    Johnson  v.  King,  20  Ala.  2Tt 

Upon  a  suit  by  husband  and  wife  oo  t 
note  given  to  them  jointly  for  a  i^" 
created  with  the  defendants,  by  the  ^Jf*^*" 
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^  of  the  wife  with  the  consent  of  the 
sband,  the  defendants  may  set  off  an 
count  not  included  in  the  note,  created 

the  same  course  of  dealing.  Case  v, 
rme,  12  Ala.  115. 

V^en  husband  and  wife  join  In  action 
on  a  promise  made  to  the  wife,  neither 
debt  due  by  the  wife  after  marriage,  a 
bt  due  by  the  husband  alone,  nor  a 
bt  due^by  husband  and  wife  jointly  can 

pleaded  as  a  set-off.  Morris  v.  Booth, 
Ala.  907. 

^laim  of  Deceased  Co-Maker  of  Note. 

Ar'hen  one  joint  maker  of  a  promissory 
te  is  the  administrator  of  his  co-maker, 

may  in  a  suit  against  him  set  off 
linst  the  payee  any  debt  which  the 
r'ee  owes  to  the  deceased  co-maker, 
tchell  V.  Burt,  9  Ala.  22«. 
^ents  Collected  by  Guardian  without 
thority. — In  an  action  of  debt  by  a 
mer  guardian  on  a  bond  given  by  his 
rd  on  settlement  to  refund  any  sum 
ich  might  be  found  to  have  been  paid 
!r  in  excess  of  what  was  legally  due 
1,  the  ward  may  set  off  his  share  of 
ts  collected  by  the  guardian  without 
hority  'from  lands  of  which  the  ward 
>  part  owner  as  a  tenant  in  common 
h  others.  Smith's  Ex'rs  v.  Wiley,  22 
.   396. 

action  against  Surety— Damages  Sus- 
led  by  PrincipaL — In  an  action  for 
terial  furnished  another  for  use  in 
:ting:  a  building  for  defendant,  for 
ch  defendant  agreed  to  be  liable,  de- 
lant  could,  with  the  consent  of  such 
er,  recoup  any  damages  the  latter  sus- 
ed    by    plaintiffs   delay   in   delivering 

material  and  defects  in  the  material 
vcred.  Merchants*  Bank  v.  Acme 
nber  &  Mfg.  Co.,  49  So.  782,  160  Ala. 

cited  in  note  in  43  L.  R.  A.,  N.  S., 

I  (2)  Partnership  and  Individual  De- 
mands. 

?e  post,  "Demand  Arising  or  Matur- 
aftcr  Assignment  or  Notice  There- 
§   40. 

ode,  §  2142,  provides  that  two  or  more 
>ons  associated  together  as  partners, 
transact  business  under  a  common 
e,  whether  it  comprise  the  names  of 
t  persons  or  not,  may  be  sued  by  their 
mon  name,  and,  the  summons  in  such 


case  being  served  on  one  or  more  of  the 
associates,  the  judgment  in  the  action 
binds  the  joint  property  of  all  the  associ- 
ates in  the  same  manner  as  if  all  had  been 
named  defendants,  had  been  sued  on 
their  joint  liability,  and  served  with  proc- 
ess, and  that  any  one  of  the  associates 
or  their  legal  representatives  may  also 
be  sued  for  the  obligation  of  all.  Section 
2143  provides  that,  when  two  or  more 
persons  are  jointly  bound  by  judgment, 
bond,  covenant  or  promise  in  writing, 
the  obligation  or  promise  is  in  law  sev- 
eral as  well  as  joint,  and  suit  may  be  in- 
stituted thereon  against  the  legal  repre- 
sentatives of  such  as  are  dead.  Held,  in 
a  suit  on  a  debt  due  plaintiff  from  de- 
fendant individually,  that  defendant  could 
not  set  off  a  debt  due  him  on  open  ac- 
count with  a  firm  of  which  plaintiff  was 
a  member.  Duramus  v.  Harrison,  26 
Ala.  326;   Hoyt  v.   Murphy,   18   Ala.   316. 

Si^  Due  by  Original  Creditor— Pur- 
chase after  Fonnation  of  Partnership. — 
A  mercantile  creditor  entered  into  part- 
nership with  one  who  became  a  partner 
in  the  debt,  and  the  debtor  thereafter  pur- 
chased of  the  partnership  on  credit.  Held, 
in  an  action  by  the  firm  on  the  entire  ac- 
count, that  the  debtor  could  not  set  off  a 
sum  due  him  from  the  original  creditor 
at  the  time  the  partnership  was  formed, 
except  as  against  the  debt  as  it  stood  at 
that  time.  Tillis  v.  McKinna,  114  Ala. 
311,  21  So.  465. 

Debt  of  Firm  to  Garnishee  against 
Debt  Due  by  Latter  to  Member. — Code 
1886,  §  2605,  provides  that  any  member 
of  a  partnership  "may  be  sued  for  the 
obligations  of  all."  Held,  that  one  gar- 
nisheed  by  a  judgment  creditor  of  a  mem- 
ber, of  a  firm  can  not  set  off  an  indebted- 
ness of  the  firm  to  the  garnishee  against 
a  debt  due  by  the  garnishee  to  such  mem- 
ber, in  the  absence  of  a  previous  agree- 
ment to  that  effect  between  the  firm 
member  and  the  garnishee.  Bradley  Fer- 
tilizer Co.  V.  Cooke,  104  Ala.  402,  16  So. 
138. 

Counterclaim  against  Firm— Obliga- 
tion of  Individual  Members,  —  Decedent 
withdrew  from  a  firm  of  which  he  was  a 
member,  and  the  business  was  continued 
by  a  partnership  composed  of  his  former 
partner  and  another,  the  latter  of  whom 
promised  decedent  to  pay  one  half  of  a 
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certain  indebtedness  of  the  old  firm. 
Held,  in  an  action  against  decedent's  es- 
tate for  goods  sold  him  by  the  new  firm, 
that  there  could  be  no  counterclaim  be- 
cause of  the  payment  of  said  debt  of  the 
old  firm  by  decedent,  as  the  members  of 
the  new  firm,  individually,  were  bound  to 
reimburse  him,  and  not  the  firm.  Boykin 
V.  Persons,  95  Ala.  626,  11  So.  67. 

Ownership  of  Demand.  —  To  render 
the  defense  of  a  set-oflF  available,  it  is 
essential  that  the  party  making  it  should 
be  the  real  owner  of  the  demand,  having 
the  right  to  sue  upon  it  in  his  own  name, 
at  the  time  the  action  is  brought  against 
him.  It  is  not  enough  that  the  defendant 
owns  the  claim  with  a  partner,  although 
such  partner  assents  to  his  exclusive  use 
of  it.    Jones  v.  Blair,  57  Ala.  457. 

Action  by  Assignee  of  Bankrupt  Part- 
ner.— In  an  action  by  the  assignee  of  a 
bankrupt  partner,  a  debt  due  to  the  de- 
fendant from  the  partnership  may  bexset 
off.  Bean  v.  Cabbaness,  6  Ala.  343,  cited 
in  note  in  23  L.  R.  A.  313. 

Partnership  Debt  Jdint  Only.— A  part- 
nership debt,  not  alleged  and  proved  to 
be  on  a  judgment,  bond,  covenant,  or 
promise  in  writing,  is  joint  only,  under 
Code,  §  2143,  and  therefore  can  not  be 
set  off  against  a  demand  by  one  partner. 
Ingersoll  v.  Robinson,  35  Ala.  292. 

In  an  action  on  a  note  by  the  payee 
against  the  maker,  defendant  can  not,  by 
way  of  set-off,  set  up  a  claim  against  a 
partnership  of  which  plaintiff  is  a  mem- 
ber, unless  such  claim  is  due  by  judg- 
ment, bond,  covenant,  or  promise  in  writ- 
ing, so  as  to  render  the  same  a  several 
debt.     Ingersoll  v.  Robinson,  35  Ala.  292. 

Demand  under  Partnership  Contract 
with  Plaintiff. — A  demand  accruing  to  the 
defendant  under  a  contract  with  the 
plaintiff,  which  constitutes  them  part- 
ners inter  sese,  is  not  available  as  a  set- 
off at  law.  Scott  f.  Campbell,  30  Ala. 
728. 

Liability  for  Debts  of  Predecessor.  — 
The  validity  of  a  debt  as  a  set-off  is  de- 
termined, not  by  its  consideration,  but  by 
the  relation  of  the  parties  to  it;  and 
when  it  is  asserted  against  a  partnership 
consisting  of  only  two  partners,  or 
against  their  assignee,  its  validity  is  not 
affected  by  the  fact  that  it  was  contracted 
with  them  when  doing  business  together 


as      another     partnership.       McGehee  r 
Harrison,    51    Ala.   522. 

Debt  Due  by  Individual  Partoer.  —  A 
debt  due  from  an  individual  parlDer  en 
not  be  set  off  against  a  partnership  de- 
mand. Pierce  v.  Pass,  1  Poru  232;  Picae 
V.  Hickenburg,  2.  Port.  196:  Ross  r.  Fek'- 
son,  21  Ala.  473;  Cannon  v.  Lindsey.  v 
Ala.  198,  3  So.  676;  Von  Phccl  r.  Cos- 
nally,  9  Port  452;  Taylor  r.  Bass,  * 
Ala.   110. 

A  debt  due  from  one  partner  can  cct 
be  set  off  against  a  debt  due  the  tm. 
either  at  law  or  in  equity,  even  thouft 
the  other  partner  be  insolvent  Watts  r 
Sayre,  76  Ala.  397. 

Where  money  is  not  deposited  with  ; 
firm,  but  with  one  of  the  partners  kt 
vidually,  and  as  a  specified  bailee,  and  'i: 
not  mixed  with  the  partnership  fcndi. 
but  kept  separate  in  his  possession.  :: 
constitutes  only  a  personal  liability.  2s: 
can  not  be  set  oflF,  in  an  action  by  tit 
surviving  partner,  on  a  demand  due  it: 
partnership.  Edwards  v.  Parker,  *S  .U 
356,   6   So.   684. 

Custom. — In  an  action  by  a  firni,  a  d?^* 
due  by  an  individual  partner  can  not  b-f 
set  off,  except  where  it  was  the  uniiorr 
practice  of  the  firm  to  permit  it,  or  ::: 
consent  of  all  the  partners  was  sbo^t 
Clark  V.  Taylor,  68  Ala.  453. 

Action  against  Partner  for  Partaff- 
ship  Debt. — In  an  action  against  one  ^' 
several  partners  for  a  partnership  deb: 
under  the  statute  of  1818,  the  defecdan: 
may  set  off  his  separate  debt.  Trann  : 
Gorham,  9  Port  456. 

Debt  Due  One  Member  of  FinBL-^Ur-^^ 

a  suit  by  one  on  a  note  due  to  him  froo: 
a  partnership,  a  debt  from  him  to  ofsi 
member  of  the  firm  may  be  set  off.  Josts 
z\  Jones,  12  Ala.  244. 

Action  against  One  Partner — Debt  I^ 
Partnership. — Under  Code,  §  3T2S,  pr- 
viding  that  mutual  debts  subsisting  ^(- 
tween  the  parties  at  the  commencener: 
of  the  suit  may  be  set  off,  a  partner,  sopi 
individually  for  a  partnership  debt  :a* 
not  set  off  a  debt  owed  by  the  plaint'*: 
to  the  partnership.  Code,  §  40,  makinc  '- 
partner  individually  liable  for  the  part- 
nership debts.  Drennen  v.  Gihnore,  •"' 
So.  90,  132  Ala.  246.' 

Agreement  of  One  Member  to  Fay  AH 
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Debts  —  Individual  Claim  ^r  Partner- 
ship Debt. — Where,  upon  the  dissolution 
of  a  partnership,  one  of  the  partners  upon 
valuable  consideration  agrees  with  the 
other  to  pay  all  liabilities  of  the  firm, 
such  agreement  will  authorize  a  joint 
creditor,  although  not  a  party  to  the 
agreement,  to  treat  his  demand  as  the 
several  debt  of  the  partner  who  has  thus 
assumed  its  payment,  and  to  set  it  off  in 
a  suit  brought  by  such  partner  to  recover 
a  debt  due  to  him  individually.  Hoyt  v. 
Murphy,  18  Ala.  316. 

Transaction  between  Partners  Dis- 
connected from  Partnership  Accounts. — 
A  partner's  giving  a  note  and  mortgage 
upon  his  debt  to  his  copartner  constitu- 
tes a  legal  demand  which  is  not  so  con- 
nected with  the  partnership  accounts  as 
to  justify  a  court  of  equity  to  set  off  the 
note  against  a  balance  due  from  the  mort- 
gagee to  the  mortgagor,  or  to  restrain  a 
foreclosure,  although  the  partnership 
business  be  unfinished.  Tate  v.  Evans, 
54  Ala.  16,  cited  in  note  in  Zl  L.  R.  A.  324. 

§  35.  Survivorship. 

A  debt  due  to  two  carrying  on  a  smith 
shop  jointly,  and  collected  by  an  over- 
seer, may  be  set  off  by  the  adminstrators> 
of  the  survivor  to  a  suit  against  them  in 
their  representative  capacity  by  the  over- 
seer on  a  note  made  'by  the  survivor. 
Hale  V.  Brown,  11  Ala.  87. 

§  36.   Claims  and  Liabilities  in  Different 
Rights   and   Capacities   in   General. 

§  36  (1)  In  General. 

In  an  action  to  recover  money  received 
by  an  officer  in  his  official  capacity  a  debt 
due  from  the  plaintiff  to  the  officer  in  his 
private  capacity  is  not  a  subject  of  set- 
off.    Prewett  v.  Marsh,  1  Stew.  &  P.  17. 

Where  a  justice  of  the  peace  receives 
money  in  his  official  capacity,  he  can  not 
detain  it  in  satisfaction  of  a  debt  due  him, 
in  his  private  capacity,  or  when  sued  for 
its  recovery  plead  a  set  off  against  it. 
Lowrie  v.  Stewart,  8  Ala.  163. 

A  justice  of  the  peace,  in  an  action 
against  him  to  recover  money  collected 
by  him  in  his  official  capacity,  can  not 
set  off  costs  due  him  in  another  case,  as 
no  public  officer  ought  to  be  permitted  to 
commingle  his  private  claims  with  his 
official  duties.  Harper  v.  Howard,  3 
Ala.  284. 


Foreclosare — Interest  in  Money  Col- 
lected by  Attomey.-On  a  bill  by  an  at- 
torney to  foreclose  a  mortgage  given 
him  by  one  of  the  distributees  of  an  es- 
tate, the  defendant  can  not  set  off 
against  the  mortgage  debt  his  interest  in 
moneys  collected  by  the  attorney  for  the 
administrator  of  the  estate.  Frazier  v. 
Parks,  56  Ala.  363. 

Sureties,  when  sued  alone  can  not 
without  the  consent  of  their  principal, 
avail  themselves,  by  way  of  set-off,  of  a 
debt  due  from  the  plaintiff  to  the  prin- 
cipal at  the  commencement  of  the  suit. 
Beard  v.  Union  American  Co.,  71  Ala.  60. 

A  surety  when  sued,  may,  with  the 
consent  of  his  principal,  set  off  a  debt 
due  from  the  plaintiff  to  his  principal. 
Lynch  v,   Bragg,   13   Ala.   773. 

Where  one  purchases  goods  of  a  fac- 
tor, under  a  belief  authorized  by  the 
facts  of  the  case  that  the  latter  was  the 
real  owner,  he  may  set  off  a  debt  due 
him  from  the  factor,  to  an  action  for  the 
purchase  money,  brought  either  by  the 
factor  or  his  principal.  Gardner  v,  Al- 
len, 6  Ala.  187. 

Fees  Collected  by  Plaintiff  as  Probate 
Judge. — In  an  action  on  a  promissory 
note,  a  plea  by  defendant  that  plaintiff, 
as  probate  judge,  had  collected  fees  due 
defendant  as  sheriff,  which  he  had  not 
paid,  is  a  good  plea  of  set-off.  Hill  v. 
Roberts,  86  Ala.  523,  6  So.  39. 

§  36  (2)   Executors  and  Administrators. 

See  ante,  "Joint  and  Separate  Claims 
and   Liabilities,"  §  33. 

In  the  absence  of  any  special  equities, 
the  individual  debt  of  an  administrator 
is  not  available  as  a  set-off  to  a  demand 
due  him  in  his  representative  capacity. 
Jones  V.   Brevard,  59  Ala.  499. 

In  an  action  by  an  administrator  as 
such,  the  defendant  can  not  file,  in  off- 
set to  the  plaintiff's  claim,  a  demand 
against  him  in  another  capacity.  Tate  v. 
Chandler,  4  Stew.  &  P.  417. 

In  an  action  by  an  administrator,  on 
a  note  executed  to  him  as  such,  the  de- 
fendant, the  maker,  may  set  off  an  order, 
accepted  by  the  administrator,  in  that  ca- 
pacity, and  drawn  in  favor  of  the  maker 
of  the  note,  by  a  stranger.  Tate  v.  Chan- 
dler, 4  Stew.  &  P.  417. 

A   personal   debt   of    an    administrator 
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can  not  be  set  off  against  a  contract 
made  by.  him  which  will  be  assets  of  the 
estate.     Harbin  v.   Levi,  6   Ala.  399. 

To  a  suit  brought  by  an  administrator, 
the  defendant  may  plead  as  a  set-off  a 
demand  due  by  the  intestate,  although 
the  estate  has  been  declared  insolvent 
Perrine  v.  Warren,  3  Stew.  151. 

Adminifitrator'u  Torts. — An  adminis- 
trator's torts  can  not  be  pleaded  by  way 
of  set-off  to  his  suits  in  his  representa- 
tive character,  not  even  by  waiving  the 
tort  and  suing  in  assumpsit.  Parker  v, 
Daughtry,  111  Ala.  529,  20  So.  362. 

Note  Pio^ble  to  Adminiatrator — Claim 
against  Intestate. — In  an  action  on  a 
note  payable  to  an  administrator,  a  debt 
due  the  maker  from  the  intestate  can  not 
be  set  off,  the  demands  being  in  differ- 
ent rights.  Rapier  v,  Holland,  Minor 
176. 

A  judgment  against  an  administrator 
on  a  debt  contracted  by  his  intestate  is 
a  good  off-set  in  a  suit  instituted  by  him 
on  a  note  payable  to  himself  for  the  hire 
of  a  slave  belonging  to  the  estate.  Crab- 
tree  r.  Cliatt,  22  Ala.  181. 

Demand  Due  Defendant  as  Adminis- 
trator.— In  an  action  against  a  defendant 
in  his  own  right,  he  can  not  set  off  a 
debt  due  as  administrator.  Thomas'  Le- 
gal Representatives  v.  Hopper,  5  Ala. 
442;  White  v.  Word.  22  Ala.  442. 

An  executor  sued  individually  can  not 
set  off  damages  arising  from  the  plain- 
tiff's failure  to  comply  with  his  purchase 
at  the  register's  sale  under  said  executor's 
bill  to  enforce  the  vendor's  lien  of  the 
testator.     Collins  v,  Greene,  67  Ala.  211. 

In  an  action  against  a  defendant  in  his 
own  right,  he  can  not  set  off  a  debt  due 
to  him  as  administrator  or  guardian,  un- 
less he  has  been  charged  with  the  debt 
on  final  settlement  had  in  the  court  of 
probate  before  the  issue  of  the  writ 
White  V.  Word,  22  Ala.   442. 

Administrator  Charging  Himself  with 
Note — ^Action  by  Maker. — Where  an  ad- 
ministrator has  settled  his  final  account, 
and  charged  himself  with  a  note,  such 
note  becomes  his  own;  and,  in  an  action 
against  him  by  the  maker,  he  may  set 
off  the  amount  Hall  r.  Chenault,  13 
Ala.  710;  White  r.  Word,  22  Ala,  442. 

Tenant  of  Mortgagee    Appointed   Ad- 


ministrator of  Mortgagor-^Offict  a^ 
Rent. — Where  the  tenant  of  a  mortgafe? 
in  possession  after  default  is  appoisited 
administrator  of  the  mortgagor,  he  auy 
maintain  a  bill  against  the  mortgagee  for 
an  accounting,  and  offset  the  isxm: 
found  due  against  his  personal  liai£Bty 
for  rent.  Karris  v.  Houston,  78  Ak  !i& 
Action  by  Married  WomsL-^'beTt 
plaintiff  is  a  married  woman,  agost 
whom  a  personal  judgment  can  sot  k 
rendered,  a  debt  due  defendant  as  «i- 
ministrator  may  be  set  off  in  c^t? 
against  an  individual  debt  of  defesdas'- 
Farris  v.  Houston,  78  Ala.  250. 


§  S7.  Claims  and  LiabiUties  of 

Parties  and  Real  Parties  in  Interet 

See  ante,  "Parties  to  and  Matnnty  £ 
Cross^Demands  in  General,"  {  31. 

A  set-off  may  be  pleaded  agaios:  *• 
party  really  interested  in  the  debt  sl^i 
on,  though  not  a  party  to  the  recc'i 
Bo  wen  v,  Snell,  9  Ala.  481;  Hooper  '■ 
Armstrong,  69  Ala.  343. 

Where  a  person  conveyed  land  to  t* 
other  in  consideration  of  the  paynect  h 
the  latter  of  the  grantors'  indebtednss 
to  a  third  person,  and  it  was  aftennrJ 
ascertained  that  the  debt  had  beto  rt- 
viously  paid,  in  a  suit  by  the  srzf^- 
making  the  pasrment  to  the  agent  d 
such  third  person  to  recover  it  as  msn'l 
paid  by  mistake,  defendant  may  ani 
himself  of  a  set-off  against  the  gr3£t^. 
for  whose  benefit  the  money  was  ps^i 
though  such  grantor  was  not  a  partr ': 
the  record.  Moody  v.  Robertson,  «  Ai 
432. 

Notwithstanding  a  set-off  may  be  ss* 
serted  against  the  actual  party  ia  tX*-'-' 
est,  yet  it  is  necessary  to  show  if^ 
that  party  a  cause  of  action  for  wb:i 
the  defendant  could  sue  him  in  bis  c^ 
name.     Bowen  v.  Snell,  11  Ala.  379 

§  8S.  Set-Offs  and  Coanterdaisis  af**^ 

Assigned  Causes  of  Actioi 

Sec  post,  "In  General.-  f  39;  "D«=ad 

Arising  or  Maturing  after  Assignme::' 

Notice  Thereof,"  §  40. 

§  S8.  — ^  In  GeneraL 

See  ante,  "Parties  to  and  Mataritr ' 
Cross-Demands  in  General,*  §  31. 

As  to  set-offs  as  defenses  against  a 
signees  of  bills  or  notes,  see  tbe  >^ 
BILLS  AND  NOTES,  voL  1,  H  l^  *^ 
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183-,  184.  As  to  set-off  or  counterclaim 
as  defense  against  bona  fide  purchasers 
of  bills  or  notes,  see  the  title  BILLS 
AND  NOTES,  vol.  2,  §  227.  As  to  set-off 
as  a  defense  to  an  action  on  a  bill  or 
note,  see  the  title  BILLS  AND  NOTES, 
vol.  2,  §  284. 

§  88  (1)  In  General. 

Where  an  obligation  is*  assigned,  it  is 
subject  to  any  set-off  held  by  the  obligor 
against  the  obligee  before  the  assign- 
ment. Stocking  V.  Toulmin,  3  Stew.  & 
P.  35;  Campbell  V.  Conner,  78  Ala.  211, 
cited  in  note  in  23  L.  R.  A.  329. 

All  contracts  calling  for  the  payment 
of  money,  except  negotiable  paper,  are 
subject  in  the  hands  of  the  assignee  fb 
any  set-off  which  could  have  been  made 
against  the  assignor.  Cook  v.  Mutual 
Ins.  Co.,  53  Ala.  37. 

An  equitable  right  to  set-off  can  not 
be  defeated  by  a  transfer  of  the  debt  to 
a  trustee.  Donelson's  Adm'rs  v,  Posey, 
13  Ala.  752,  cited  in  note  in  23  L.  R.  A. 
813. 

Demand  Acquired  after  Notice  of 
Transfer. — A  debtor  of  a  bank  trans- 
ferred to  the  bank  as  collateral  security 
a  note  held  by  him  against  a  third  per- 
son. His  surety  paid  the  debt  to  the 
bank,  and  took  from  it  an  assignment  of 
the  note  held  by  it  as  collateral.  Held, 
in  an  action  on  the  note  by  the  surety, 
that  the  maker  could  not  set  off  a  de- 
mand against  the  payee  acquired  after 
notice  of  the  transfer  to  the  bank,  since 
the  assignment  to  the  surety  related 
back  to  the  time  when  the  note  was 
transferred  to  the  bank.  Lewis  v.  Fa- 
be  r,  65  Ala.  460,  cited  in  notes  in  23  L. 
R.  A.  329,  410. 

Payment  of  Note  by  Debtor  as  Surety 
— Obligation  of  Assignor  as  Principal. — 
Where  a  debtor  in  account  gives  his  note 
for  the  amount  to  the  assignee  thereof, 
and  afterwards  pays  notes  on  which  he 
was  liable  as  surety  and  the  assignor  as 
principal,  he  can  not,  in  an  action  on  the 
note,  set  off  such  payments.  Holmes  v. 
Bullock,  4  Ala.  228. 

Assignable  Certificates  of  Stock.  — 
Where  certificates  of  stock  issued  by  a 
private  association  are  made  assignable 
by  the  articles  of  association,  which  re- 
serve no  lien  upon  them  for  the  debts  of 


the  company,  they  are  not  subject,  in 
the  hands  of  a  bona  fide  assignee,  to  a 
matter  of  set-off  held  by  the  company 
against  the  original  holder.  Spence  v, 
Whitoker,  3  Port.  297,  cited  in  note  in 
23  L.  R.  A.  305. 

Claim  against  Prior  Beneficial  Holder 
of  Note. — In  an  action  on  a  note  by  the 
payee  for  the  use  of  a  bona  fide  trans- 
feree  from  a  prior  beneficial  holder,  the 
maker  can  not  set  off  a  claim  against 
the  beneficial  holder,  though  the  note 
was  delivered  to  him,  and  he  was  the  real 
owner  of  it  at  the  time  of  its  execution, 
the  demands  not  being  mutual.  Sykes  v, 
Lewis,  17  Ala.  261. 

Set-Off  Acquired  before  Notice  of  As- 
signment—-Bankruptcy  of  Payee. — A  set- 
off bona  ^t  acquired  by  the  maker  of  a 
note  against  the  payee  thereof  before 
notice  of  its  assignment  to  a  third  per- 
son is  not  defeated  by  the  subsequent 
discharge  of  the  payee  as  a  bankrupt. 
Harwell  v.  Steel,  17  Ala.  372,  cited  in 
note  in  23  L.  R.  A.  326. 

Note  Assigned  before  Due. — ''No  prin- 
ciple is  better  settled  than  that  no  off- 
set or  proof  of  payment  can  be  received, 
as  a  defense  to  an  action  on  a  note,  or 
bill  assigned  before  it  is  due."  O'Hara 
V,  Bank,  2  Ala.  367,  368,  cited  in  note  in 
23  L.  R.  A.  328. 

A  note  made  negotiable  and  payable 
at  bank,  is  not  subject  to  off-set  in  the 
hands  of  a  bona  fide  indorsee,  who  has 
acquired  it  previous  to  maturity,  al- 
though it  has  never  been  negotiated  at 
the  bank  where  it  is  made  payable.  Mc- 
Donald V.  Husted,  3  Ala.  297,  cited  in 
note  in  23  L.  R.  A.  328. 

Where  a  promissory  note,  payable 
either  in  a  bank  of  this  or  some  other 
state,  is  indorsed  before  maturity,  under 
the  act  of  1828,  a  set-off  is  not  admissi- 
ble to  an  action  brought  thereon  by  a 
bona  fide  indorsee.  Beal  v,  Wainwright, 
6  Ala.  156,  157,  cited  in  note  in  23  L.  R. 
A.  328. 

Intermediate  Assignees  Whose  Inter- 
ests Have  Ceased — It  is  held  in  Stocking 
V,  Toulmin,  3  Stew.  &  P.  35,  that  the 
right  of  set-off,  against  a  note  or  bond, 
under  our  statutes,  does  not  exist  for 
demands  subsisting  against  intermediate 
assignees,  through  whose  hands  such 
note  or  bond  may  have  passed,  by  blank 
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indorsement,  or  otherwise;  and  this  de- 
cision is  followed  in  Kennedy  v.  Man- 
ship,  1  Ala.  43,  where  it  is  held  that  a 
set-ofF  by  the  jnaker  of  a  promissory 
note,  against  an  intermediate  endorser, 
can  not  be  allowed,  unless  there  is  a  con- 
tract between  the  parties,  so  as  to  al- 
low it,  founded  on  some  new  considera- 
tion. See  the  title  BILLS  AND  NOTES, 
vol.  2,  §   282,   410. 

§  39  (2)  Necessity  of  Notice  of  Assign- 
ment. 

P.  &  W.  are  the  joint  makers  of  a  note 
to  one  J.  W.,  who  assigns  it  to  M.,  but 
previous  to  any  notice  to  the  payers  of 
the  assignment.  P.,  one  of  them,  acquired 
a  note  made  by  J.  W.  payable  to  one 
J.  P.,  and  by  him  assigned  to  P.:  Held, 
in  a  suit  on  the  note  by  M.  against  W., 
that  the  latter  was  entitled  to  the  benefit 
of  the  set-off  held  by  P.  against  J.  W.,  on 
producing  the  note  at  the  trial,  with  the 
consent  of  P.  to  use  it  as  a  set  off.  Win- 
ston V.  Metcalf,  7  Ala.  837,  cited  in  note 
in  23  L.  R.  A.  327. 

An  assignment  of  accounts  to  be 
created,  in  future  vests  an  equitable  in- 
terest in  the  assignee,  which  will  be  pro- 
tected in  a  court  of  law,  when  sued  upon 
in  the  name  of  the  assignor  for  the  use 
of  the  assignee,  but  not  as  against  a 
debtor  who  without  notice  of  the  assign- 
ment has  acquired  a  legal  set-off.  Stew- 
art V.  Kirkland,  19  Ala.  162. 

Where  accounts  to  be  created  in  the 
future  are  conveyed  by  deed  of  trust,  to- 
gether with  certain  other  property,  the 
registration  of  the  deed  is  not  construc- 
tive notice  of  the  assignment  so  as  to 
prevent  a  set-off  against  them,  where  de- 
fendant does  not  have  actual  notice  of 
such  assignment.  Stewart  z\  Kirkland, 
19   Ala.    162. 

§  38  (3)  Set-Off  against  Intermediate  As- 
signee^ 

The  right  of  set-off,  against  a  note  or 
bond,  under  our  statutes,  does  not  exist 
for  demands  subsisting  against  interme- 
diate assignees,  through  whose  hands 
such  note  or  bond  may  have  passed. 
Stocking  v.  Toulmin,  3  Stew.  &  P.  35. 

In  an  action  on  a  note  by  a  remote  in- 
dorsee against  the  maker,  a  set-off 
against   an   intermediate    indorsee    is   not 


available,  under  Code,  §§  1530,  1531.  Mc 
Kenzie  v.   Hunt,  32  Ala.  494. 

In  an  action  on  a  note  by  a  second .: 
dorsee  against  the  maker,  a  proirisscn 
note  made  by  plaintiff's  immediate  b- 
dorser  and  another  person,  payable  to  i 
stranger,  is  not  available  to  defendant  as 
a  set-off,  though  in  his  possession  at  the 
time  the  note  §ued  on  was  transferred :' 
plaintiff;  the  demands  not  being  nuta' 
Bostick  V.  Scruggs'  Ex'rs,  50  Ala.  IC. 

§  40.  Demand  Arising  or  MatnriBj 

after  Assignment  or  Notice  Thereof 

Where  suit  is  brought  on  a  note  in  \^ 
name   of   the   payee,   for  the  use  oi  S 
assignee,   against    the    maker,   defenir 
•an  not,  by  way  of  a  set-off,  set  up  a;.; 
ment    made    by    him    as    surely  for  tS 
payee,   unless    he    shows   that  such  ;;; 
ment    was    made    before    notice  of  t'- 
transfer     of    the    note    sued  on.   Gi'.d/- 
sleeve  v.  Caraway,  19  Ala.  246. 

In  an  action  on  a  note  not  payable 
a  bank  by  an  assignee  against  the  n-^i ' 
defendant  may,  under  Rev.  Code,  §  i* 
providing  that  all  contracts  exec:-:  ^ ' " 
payable  at  a  bank  are  subject  to  al*. ;«' 
ments,    set-offs,  and   discounts  po^^♦ -- 
against    the   same    previous   to  notice 
assignment    or    transfer,    set  off  an  " 
note    which    the    assignor   owed  h" 
the    time    of    the    assignment  and  r.c?.^ 
thereof,   notwithstanding  the  fact  i!*  ' 
was  not  due.     Russel  z\  Redding.  '^'  ^-J- 
448,  cited  in  note  in  23  L.  R,  A.  5?!: 

§  41.   Assigned   Claims  as  Set-Offs  ei 
Counterclaims. 

See  post,  "In  General,"  §  42:  '  D:- 
Arising    or    Acquired    after   Comraer:- 
ment  of  Action,"  §  43. 

§  «. In  General. 

Agreement  between  Payee  and  U^kt: 
of  Unindorsed  Note— Notice  of  Tnnsic^ 
— Where  an  agreement  was  made  b>  '" 
payee  and  the  maker  of  a  note  l^a'  ■ ' 
maker  should  secure  a  set-off  on  the "-' 
of  any  note  obtained  by  him  acain>*  ' 
payee,    a    note,    though    not   indorsee  '- 
the  maker,  will  be  a  good  set-off  ai-  '* 
the    note   when   sued   on   for  the  i:>' 
another,    where    the    maker  obtainc^^ 
note    before     notice     that    the    ber«" 
plaintiff    had    acquired  an   interct  r 
Gary  v.  James,  7  Ala.  640,  cited  id  ' ' ' 
in  23  L.  R.  A.  331. 
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Purchase  of  Notes— Bill  of  Exceptions. 

— Where  notes  of  plaintiff,  purchased  by 
defendant  from  a  third  person,  are  of- 
fered as  a  set-off,  and  there  is  evidence 
tending  to  show  that  they  were  obtained 
by  sale,  while  the  bill  of  exceptions  does 
not  profess  to  set  forth  all  the  evidence, 
there  is  no  error  in  overruling  plaintiff's 
motion  ''to  exclude  said  offsets  from  the 
jury."     Hudson  v.  Weir,  29  Ala.  894. 

Chattel  Mortgage  —  Default— Purchase 
of  Debt  of  Insolvent  Mortgagee. — A 
mortgagor  of  personal  property,  after 
default  in  the  payment  of  the  secured 
debt,  but  before  any  action  has  been 
taken  on  account  of  such  default,  may 
lawfully  procure,  by  purchase  and  assign- 
ment from  a  third  person,  a  debt  due 
from  the  mortgagee,  who  is  insolvent; 
and  if  the  mortgagee  refuses  to  allow  the 
assigned  debt  as  a  set-off,  the  mortgagor 
may  come  into  equity  to  establish  a  set- 
off, and  enjoin  a  sale  under  the  mort- 
gage. Martin  v.  Mohr,  56  Ala.  221,  cited 
in  note  in  21  L.  R.  A.  281. 

Failure  of  Consideration. — Where  de- 
fendant produces  an  assigned  note  of 
plaintiff  as  a  set-off,  plaintiff  may  show 
a  total  or  partial  failure  of  consideration 
for  which  the  note  was  given.  Hudson 
V,  Tindall.  1  Stew.  &  P.  237. 

Unindorsed  Note  of  Executor's  Tes- 
tator.— In  an  action  on  an  order  in  favor 
of  an  executor,  the  acceptor  can  not 
plead  by  way  of  set-off  a  note  made  by 
the  executor's  testator  to  a  third  person, 
but  not  indorsed  to  defendant.  Gayle  v, 
Randle,  1  Stew.  529. 

Mere  Permission  to  Use  Bill  at  Set- 
OfiF. — A  permission  to  the  defendant  to 
use  a  bill  as  a  set-off,  and  to  be  liable 
to  the  owner  only  in  the  event  of  his 
being  able  to  set  it  off,  is  not  such  a 
property  in  the  bill  as  makes  it  the  sub- 
ject of  set-off.  Adams  v,  McGrew,  2 
Ala.  675. 

A  judgment  is  not  so  assignable  as  to 
enable  the  assignee  to  sue  on  it  in  his 
own  name,  and  therefore  he  can  not 
make  use  of  one,  so  assigned  to  him,  as 
a  set  off.     Bunnell  r.  Magec,  9  Ala.  433. 

Conditional  Assignment.  —  A  demand 
assigned  conditionally  for  the  purpose 
of  being  used  by  the  assignee  as  a  set- 
off, with  an  agreement  that  it  be  returned 
if  not  so  used,  can  not  be  used  as  a  set- 


off to  a  valid  claim  against  the  assignee. 
McDade  v.  Mead,  18  Ala.  214. 

§  48.  Demand  Arising  or  Acquired 

after  Commencement  of  Action. 

See  ante,  "Subsisting  Right  of  Action 
of  Defendant,"  §  19. 

A  set-off  can  be  made  only  of  a  de- 
mand existing  and  owned  by  the  defend- 
ants at  the  time  of  the  commencement 
of  the  suit.     Cox  v.  Cooper,  3  Ala.  256. 

The  assignee  of  a  note  can  not  file  the 
same  in  set-off  against  the  maker,  unless 
the  assignment  was  made  before  suit 
brought  on  the  debt  of  the  maker  against 
the  assignee.  Gross  v.  Van  Wick, 
Minor  7. 

To  entitle  the  defendant  to  set  off  a 
note  payable  to  a  third  person,  he  must 
prove  that  it  was  indorsed  to  him  pre- 
vious to  the  commencement  of  the  suit. 
Crayton  v.  Clark,  11  Ala.  787. 

§  44.  Waiver  of  Objections. 

By  taking  issue  on  a  plea  of  set-off 
improperly  interposed  to  a  suit  on  a  bond 
for  unliquidated  damages,  plaintiff  admits 
its  sufHciency.  Brown  v.  Chambers,  12 
Ala.  697. 

III.   OPERATION  AND   EFFECT. 

§  40.  Compensation    between    Cross-De- 
mands in  General. 

See  post,  "Right  to  Judgment  for  Ex- 
cess over  Plaintiff's  Cause  of  Action," 
i  47. 

It  is  optional  with  the  defendant 
whether  he  will  plead  a  set-off  or  cross- 
demand,  and  the  plaintiff  has  not  option 
or  power  to  require  him  to  do  so,  oc 
to  apply  the  subject  of  the  set-off  as  a 
payment  on  his  demand,  in  the  absence 
of  any  agreement  authorizing  such  ap- 
plication.    Wharton  v.  King,  69  Ala.  365. 

A  set-off  or  cross-demand  is  not  af- 
fected or  impaired  by  the  fact  that  plain- 
tiff, before  suit  brought,  subtracted  from 
his  demand,  without  defendant's  consent, 
the  amount  of  an  independent  demand 
in  favor  of  defendant,  for  the  purpose 
of  reducing  his  claim  so  as  to  bring  it 
within  the  jurisdiction  of  a  justice,  al- 
though he  intended  it  to  operate  as  a 
payment  of  his  claim  pro  tan  to.  Whar- 
ton V.  King,  69  Ala.  365. 

Where,  on  appeal  to  the  circuit  court 
from  the  justice  court,  the  proof  shows 
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a  larger  sum  due  plaintiff  than  is 
claimed  in  his  complaint,  and  defendant 
proves  a  set-off  less  than  the  amount  of 
plaintiff's  claim,  the  measure  of  recovery 
is  the  sum  left  after  deducting  the  amount 
of  the  set-off  from  the  amount  claimed, 
and  not  from  the  greater  amount  proved 
to  be  due  plaintiff.  Long  v.  Bakefield, 
48  Ala.  608. 

If  a  judgment  pleaded  as  a  set-off  is 
larger  in  amount  than  the  debt  sued  for, 
a  finding  of  the  issue  in  favor  of  the  de- 
fendant will  extinguish  so  much  of  the 
judgment  as  is  necessary  to  satisfy  the 
debt.     Jones  v.  Melton,  6  Ala.  830. 

§  46.  Admission  of  Plaintiff's  Cause  of 
Action. 

A  plea  of  set-off  admits  plaintiff's 
claim.  St.  Louis  &  T.  R.  Packet  Co.  v. 
McPeters,  27  So.  518,  124  Ala.  451. 

Recoupment  does  not  confess  plain- 
tiff's action,  as  does  the  plea  of  set-off, 
but  denies  the  right  to  recover  at  all,  or 
to  the  amount  claimed.  Carolina  Port- 
land Cement  Co.  v.  Alabama  Const.  Co., 
50  So.  332.  1(^2  Ala.  380. 

§  47.  Right  to  Judgment  for  Elzcess  over 
Plaintiff's  Cause  of  Action. 

See  ante,  "Compensation  between 
Cross-Demands  in   General,"  §  45. 

Where  Plaintiff  Not  Entitled  to  Re- 
cover.— Where  a  debt  was  pleaded  as  a 
set-off,  in  an  action  for  the  price  of  a 
horse,  the  jury  could  find  for  defendant 
for  the  debt,  though  plaintiff  was  not  en- 
titled to  recover;  Code  1907,  §  5860,  pro- 
viding that,  if  a  set-off  exceed  plaintiff's 
demand  the  excess  being  found  by  the 
jury,  judgment  must  be  rendered  against 
plaintiff  for  costs  and  for  defendant  for 
the  excess.  Jordan  v.  Austin,  50  So.  70, 
161   Ala.   585. 

Recoupment. — ^Where  defendant's  claim 
in  recoupment  equals  that  of  plaintiff,  he 
is  entitled  to  judgment^  and,  if  it  exceeds 
that  of  plaintiff,  to  judgment  for  the  ex- 
cess. Carolina  Portland  Cement  Co.  v, 
Alabama  Const.  Co.,  162  Ala.  380,  50  So. 
332. 

Under  Code  1886,  §  2683,  providing  that 
on  a  plea  of  recoupment,  if  defendant's 
claim  exceeds  plaintiff's  demand,  judg- 
ment must  be  rendered  in  favor  of  de- 
fendant for  the  excess,  a  defendant  plead- 


ing in  recoupment,  who  proves  thit  liis 
damages  exceed  plaintiff's  demand,  may 
have  judgment  for  the  excess,  as  under 
the  plea  of  set-off.  Ewing  v.  Shaw,  Si 
Ala.  333,  3  So.  692. 

Mutuality. — An  offset  against  plaintif s 
demand,  to  authorize  a  balance  in  hvor 
of  defendant,  must  be  of  matters  muto- 
ally  subsisting  between  the  parties. 
Scott  V,  Rivers,  1  Stew.  &  P.  19. 

Acceptance  oi  Note  of  Stranger  for 
Larger  Amount— Rescission  of  Coatiact 
— Defendant,  being  indebted  to  plaintif 
on  open  account,  gave  him  a  note  for  a 
larger  amount  on  a  third  person,  ard 
agreed  to  take  the  difference  in  goods. 
and  received  part  of  the  goods  the  nai 
day;  but  plaintiff,  discovering  that  ti« 
maker  of  the  note  was  insolvent,  tR- 
dered  back  the  note  and  demanded  i 
rescission  of  the  contract,  and  broag?:: 
suit  for  goods  sold,  to  which  defendant 
pleaded  payment  and  set-off.  HcH  ilat 
if  plaintiff  received  the  note  in  paymeu; 
knowing  the  facts,  so  that  it  operated  is 
an  extinguishment  of  the  account,  asd 
plaintiff  became  bound  to  defendant  for 
goods  at  cash  value  to  the  amoont  or 
the  difference  between  the  note  and  ac- 
count, this  liability  for  goods,  couple: 
with  the  disaffirmance  of  the  contract 
on  the  part  of  the  plaintiff,  could  not  be 
used  as  a  set-off  in  this  suit,  so  as  to 
entitle  defendant  to  judgment  for  the 
difference  between  the  note  and  accoifflt- 
Carriere  v,  Ticknor,   26  Ala.  571. 

Debt  Due  One  of  Several  Defcodna 
— Since  a  debt  due  to  one  of  several  de- 
fendants by  a  sole  plaintiff  is  a  proper 
subject  of  set-off  in  a  suit  on  a  note. 
where  it  exceeds  the  demand  in  stiit  it 
is  a  good  defense  to  the  action,  bat  dc^5 
not  authorize  judgment  in  favor  of  de- 
fendant against  plaintiff  for  the  excefa. 
Locke  V.  Locke,  57  Ala.  473. 

Claim  of  Defendant's  Firm— Conscotot 
Partner  to  Offset.— Where  the  claim  d 
the  firm  to  which  defendant  belongel 
against  plaintiff,  exceeded  plaint25*5 
claim  against  defendant  individually,  cc:- 
sent  of  defendant's  partner  for  defendi=i 
to  offset  against  plaintiff's  claim  so  soc- 
of  the  firm's  claim  as  would  satisiy 
plaintiffs  claim  would  not  authorize  d^' 
fendant's,  setting  off  the  whole  dain 
and  recovering  a   judgment  for  the  ex- 
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cess.  Jasper  Mercantile  Co.  v.  O'Rear, 
112  Ala.  247,  20  So.  583. 

Partnership  Funds.— A  defendant,  a 
member  of  a  partnership,  can  not  have 
judgment  for  any  excess,  under  a  plea 
of  set-off,  where  the  subject  of  the  set-off 
was  partnership  funds.  Riddle  v,  Mc- 
Lrester-Van  Hoose  Co.,  145  Ala.  307,  40 
So.  101. 

Subsequent  Action  —  Remittitur. — 
Where  defendant  pleads  a  set-off  and 
defeats  plaintiff's  recovery  thereby,  he 
can  not  afterwards  in  another  action  re- 
cover of  plaintiff  the  excess  of  the  set- 
off over  plaintiff's  claim,  the  former  plea 
being  a  remittitur  or  release  of  the  resi- 
due. Riddle  v.  McLester-Van  Hoose 
Co.,  145  Ala.  307,  40  So.  101;  South,  etc., 
R.  Co.  V.  Henlein,  56  Ala.  368. 


§  48.  Effect  of  Failure  to  Assert  or  Claim. 

See  ante,  "Estoppel,  Waiver,  or  Relin- 
quishment," §  17. 

It  is  optional  with  the  defendant 
whether  he  will  plead  a  set-off  or  cross- 
demand.     Wharton  v,  Kii^g,  69  Ala.  365. 

A  defendant,  having  a  cross  demand 
against  plaintiff,  may  use  it  as  a  set-off, 
but  is  not  bound  to  do  so;'  consequently, 
the  judgment  is  not  conclusive  on  such  de- 
mand, unless  it  was  pleaded  as  a  set-off. 
Robbins  v.   Harrison,  31  Ala.  160. 

A  defendant,  holding  an  account 
against  plaintiff,  may  plead  the  same  by 
way  of  set-off  in  an  action  against  him, 
or  he  may  make  it  the  ground  of  an  in- 
dependent action.  De  Sylva  v.  Henry,  3 
Port.  132. 


Setting  Aside. 

As  to  setting  aside  accounts,  allowances,  appeals,  appointments,  appraisements, 
easements,  assignments,  conveyances,  decrees,  executions,  judgments,  orders,  sales, 
settlements,  verdicts,  writs,  etc.,  see  the  appropriate  specific  titles  throughout  this 
work,  such  as,  ACCORD  AND  SATISFACTION;  ACCOUNT;  EXECUTORS 
AND  ADMINISTRATORS;    EXECUTION;  JUDGMENT;    SALES;  TRIAL;  etc. 

Settlement. 

See  the  titles  ACCORD  AND  SATISFACTION;  ACCOUNT  STATED;  COM- 
POSITIONS WITH  CREDITORS;  COMPROMISE  AND  SETTLEMENT; 
PAYMENT;  RELEASE.  As  to  settlements  in  particular  cases,  such  as  partner- 
ship settlements,  marriage  settlements,  accounts  of  officers,  accounts  of  trustees, 
settlements  of  disputed  or  contested  claims,  etc.,  see  the  appropriate  specific 
titles,  such  as  ATTORNEY  AND  CLIENT;  DOWER;  HUSBAND  AND  WIFE; 
MUNICIPAL  CORPORATIONS;  PARTNERSHIP;  etc. 

Settlers. 

See  the  title  PUBLIC  LANDS. 

Severable  Contracts. 

See  the  titles  ACTION;  ATTACHMENT;  CARRIERS;  CONTRACTS; 
FRAUDS/  STATUTE  OF;  INSURANCE;  LIMIATION  OF  ACTIONS;  VEN- 
DOR AND  PURCHASER. 

Severable  Judgments. 

See  the  title  APPEAL  AND  ERROR. 


Several  Accounts. 

See  the  titles  INDICTMENT  AND  INFORMATION;  PLEADING. 


Several  Contracts. 

Set  the  titles  BILLS   AND   NOTES;   BONDS;   CONTRACTS. 

Several  Covenants- 
See  the  title  COVENANTS. 

Several  Judgment. 

See  the  titles  COSTS;  JUDGMENT;  PARTNERSHIP. 

Several  liabOity. 

See  the  titles  BILLS  AND  NOTES;  CONTRACTS;  CORPORATIONS;  TORb 

r 

Severance. 

As  to  severance  of  action,  see  the  titles  ACTION;  LIMITATION  OF  ACTIC.W^ 
As  to  severance  of  contract^,  see  the  title  CONTRACTS.  As  to  severance  of  crc?^ 
see  the  title  CROPS.  As  to  severance  of  easement,  see  the  title  EA^EMEN'Tr 
As  to  severance  of  damages  in  verdict,  see  the  title  TRIAL.  As  to  severance  r: 
parties  in  judgment,  or  verdict,  see  the  titles  JUDGMENT;  PARTN'ERSK:? 
TRIAL.     As  to  severance  in  criminal  prosecution,  see  the  title  CRIMINAL  LAV. 


Sevrage. 

See  the  titles  MUNICIPAL  CORPORATIONS;  NAVIGABLE  WATERS:;  \\'\ 

TERS  AND  WATERCOURSES. 


Sewen. 

See  the    titles    MUNICIPAL     CORPORATIONS;    WATERS     AND    WATEr^ 

COURSES.     See  also,  the  title  EMINENT  DOMAIN. 


As  to  sex  affecting  eligibility  for  office,  occupation,  etc.,  sec  the  titles  ATTl>- 
NEY  AND  CLIENT;  EXECUTORS  AND  ADMINISTRATORS;  INTOXICAT- 
ING LIQUORS;  OFFICERS;  SCHOOLS  AND  SCHOOL  DISTRICTS,  A>  :^ 
averment  of  sex  in  indictment  for  particular  offenses,  see  the  appropriate  cnr.i". 
titles,  such  as  HOMICIDE;  RAPE.  As  to  qualification  of  voters,  see  the  r- 
ELECTIONS.     As  to  defamation  of  female,  see  the  title  LIBEL  AND  SLANDt? 


Sexual  Intercoune. 

See  the  titles  ADULTERY;  BASTARDS;  FORNICATION;  INCEST:  LE\\: 
NESS;    PROSTITUTION;    RAPE;    SEDUCTION.     As   to  abduction    of   itm>- 
see   the   title  ABDUCTION.     As  to  sexual   intercourse   as   affecting    credibil::} 
witness,  see  the  title   WITNESSES. .   At   to  sexual  intcrcoure  as  affecting  pfjr:^ 
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f  marriage,  see  the  title  BREACH  OF  MARRIAGE  PROMISE.  As  to  sexual 
tercourse  as  consideration  for  agreement  to  devise,  see  the  title  WILLS.  As  to 
^xual  intercourse  as  amounting  to  undue  influence  affecting  validity  of  will,  see  the 
tic  WILLS. 

Shafts. 

See  the  title  MINES  AND  MINERALS. 

Shame. 

As  to  acts  causing  sense  of  shame,  as  constituting  aggravated  assault,  see  the  ti- 
I  ASSAULT  AND  BATTERY.  As  to  shame  as  an  element  of  damages,  see  the 
Ics  CARRIERS;  DAMAGES. 

Sham  Pleading. 

See  the  title  PLEADING. 

Shareholders. 

Sec  the  title  CORPORATIONS. 

Shares. 

e    the    titles   CONTRACTS;     CORPORATIONS;     JOINT-STOCK     COMPAN- 
IES.    As  to  renting  on  shares,  see  the  title  LANDLORD  AND  TENANT. 

Sheds. 

See  the  title  BURGLARY. 

Sheep. 

See  the  title  ANIMALS. 

Shelley's  Case,  Rule  in. 

See  the  titles  DEEDS;  WILLS. 


SHERIFFS  AND  CONSTABLES. 

L  Appointment,  Qualification  and  Tenure. 

(A)  Sheriffs.       ■ 

§  1.  Nature  and  Existence  of  Office. 

§  2.  Eligibility  and  Qualification. 

§  3.  De  Facto  SheriflFs. 

§  4.  Term  of  Office,  Vacancies  and  Holding  Over. 

§  5.  Resignation,  Suspension  and  Removal. 

§  6.  Title  to  and  Possession  of  Office. 

(B)  Constables. 

§     7.  Eligibility  and  Qualification. 

§    8.  De  Facto  Constables. 

§    9.  Title  to  and  Possession  of  Office. 

(C)  Deputies  and  Assistants,  Substitutes,  and  Special  Officers. 
§  10.  Deputies  and  Delegation  of  Powers. 

§  11.  In  General. 

§  12.  Appointment. 

• 

§  13.  De  Facto  Deputies. 

§  14.  Bailiifs,  Keepers,  Clerks,  and  Other  Assistants  and  Emplo- 
ees. 
n.  Compensation. 

§  15.  Right  in  General. 

§  16.  Rights  of  Deputies,-  Assistants  and  Substitutes. 

§  17.  Arrest  and  Imprisonment  on  Criminal  Process  or  Charigcs. 

§  18.  Service  and  Return  of  Process  against  Property. 

§  19.  Custody  and  Care  of  Property. 

§  20.  Sales. 

§  21.  Collection  and  Payment  of  Money. 

§  22.  Attendance  at  Court. 

§  23.  Reports  and  Statements. 

§  24.  Computation  of  Mileage  and  Traveling  Expenses. 

§  25.  Office  Expenses,  Supplies  and  Clerk  Hire. 

§  26.  Disbursements  and  Incidental  Expenses. 

§  27.  Persons  Liable  in  General. 

§  28.  Liability  of  State,  County,  or  City. 

§  29.  Penalties  and  Forfeitures  of  Fees. 

§  30.  Taxation  of  Fees  and  Disbursements. 

§  31.  Recovery  of  Fees  or  Salary. 

m.  Powers,  Duties,  and  Liabilities. 

§  32.  Nature  and  Extent  of  Authority  in  General. 
§  33.  Authority  of  Deputies  and  Assistants. 
§  34.  Authority  of  Coroner,  Elisor,  or  Other  Substitute. 
§  35.  Authority  beyonfl  Territorial  Limits  of  Jurisdictions. 
§  36.  Authority  after  Expiration  of  Term. 

§  37.  Authority  of  Successor  as  to  Pending  Proceedings,  and  Tran-f 
of  Process,  Prisoners,  and  Property  in  Hands  of  Former  06.^^ 
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§  38.  Duties  as  to  Service  and*  Return  of  Process  in  General. 

§  39.  Duties  as  to  Levy  on  or  Other  Taking  of  Property  and  Custody 

and  Disposition  Thereof. 
§  40.  Indemnity  to  Officer. 

§  41.  Right  to  Require, 

§  42.  Requisites  of  Bond  or  Other  Security.  « 

§  43.  Instructions  of  Parties  or  Attorneys. 
§  44.  Duties  as  to  Collection,  Custody,  and  Payment  of  Money. 
§  45.  Liabilities  for  Official  Acts  in  General. 

§  46.  Process,  Judgment,  or  Order  of  Court  as  Protection  from  Lia- 
bility. 
§  47.  Liabilities  for  Acts  or  Omissions  of  Deputies  or  Assistants. 
§  48.  Failure  to  Serve  or  Delay  or  Defect  in  Service  of  Process  or 

Papers  in  General. 
§  49.  Failure  to  Arrest. 
§  50.  Officer  as  Bail. 
§  51.  Escape  or  Rescue  of  Prisoners. 

§  52.  Failure  to  Levy  on  or  Take  or  Deliver  Possession  of  Property. 
§  53.  Insufficient  Levy. 
§  54.  Wrongful  Levy  or  Other  Taking  of  Property. 

§  55.  In  General. 

§  56.  Property  Not  Subject  to  Process. 

§  57. Property  of  Third  Persons. 

§  58.  Levy  on  Property  on  Demised  Premises. 

§  59.  Release  of  Levy  or  Property. 

§  60.  Loss  of  or  Injuries  to  Property. 

§  61.  Irregular  or  Invalid  Sale. 

§  62.  Taking  Insufficient  Bond  or  Other  Security. 

§  63.  Failure  to  Pay  Over  Money. 

§  64.  Failure  to  Make  Return. 

§  65.  False  Return. 

§  66.  Amercement  and  Other  Summary  Remedies  against  Officers. 

§  66     (1)  In  General. 

§  66     (2)  Right  to  Proceed  Summarily  and  Grounds  Therefor. 

§  66     (3)  Conditions  Precedent. 

§  66     (4)  Defenses. 

§  66     (5)  Jurisdiction  and  Venue. 

§  66     (6)  Time  for  Proceedings. 

§  66     (7)  In  Whose  Name  Proceedings  Had  and  Parties  Thereto. 

§  66     (8)   Notice  or  Summons  and  Appearance. 

§  66     (9)  Pleading. 

§  66  (10)  Evidence. 

§  66  (11)  Damages. 

§  66  (12)  Trial  or  Hearing,  Judgment  and  Review. 
§  67.  Actions  against  Officers  and  Indemnitors. 

§  68.  Nature  and  Form. 

§  69.  Rights  of  Action. 

§   70.  Conditions  Precedent. 
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§  71.  Defenses. 

§  72.  Time  to  Sue  and  Limitations. 

§  73.  Pleading, 

§  73  (1)  Declaration,  Petition    or  Complaint. 

§  73  (2)  Plea  or  Answer. 
•               §  73  (3)  Issues,  Proof   and  Variance. 
§  74.  Evidence. 

§  74  (1)  Presumptions  and  Burden  of  Proof. 

§  74  (2)  Admissibility. 

§  74  (3)  Weight  and  Sufficiency. 
§  75.  Damages. 

§  75  (1)  Nominal  Damages. 

§  75  (2)  Mitigation  and  Reduction. 

§  75  (3)  Exemplary  Damages. 

§  75  (4)  Measure  and  Amount. 

§  76.  Trial. 

§  77,  Judgment  and  Enforcement  Thereof. 

§  78.  Liabilities  of  Parties  and  Indemnitors  to  Officers. 

§  79.  Nature  and  Grounds  iti  General. 

§  80.  Summary  Remedies. 

§  8L  Actions  against  Indemnitors. 

§  82.  Actions  against  Officers  for  Penalties. 
§  83.  Criminal  Responsibility  of  Officers. 

IV.  Liabilities  on  Official  Bonds. 

§  84.  Nature  and  Grounds  in  General. 
§  85.  Rights  and  Remedies  of  Sureties. 
§  86.  Discharge  of  Sureties. 

§  87.  Accrual  or  Release  of  Liability  by  Breach  or  Fulfillment  oi  Cc^ 
ditions. 
§  87  (1)  In  General. 
§  87  (2)  Commencement  and  Duration  of  Liability  and  LiaWiriS 

for  Successive  Terms  or  on  Successive  Bonds. 
§  87  (3)  Acts  or  Omissions  Covered  in  General. 
§  87  (4)  Collection,  Custody,  and  Disposition  of  Money. 
§  88.  Summary  Remedies. 

§  88  (1)  Right  to  Proceed  Summarily,  Grounds  for  Procctdr*:^ 

and  Defenses  Thereto. 
§  88  (2)  Conditions  Precedent. 

§  88  (3)  Time  for  Proceedings  and  Abatement  and  Revival 
§  88  (4)  In  Whose   Name  Proceedings  to   Be   Had  and  Pa-r< 

Thereto. 
*    §  88  (5)   Process  or  Other  Notice  and  Appearance. 
§  88  (6)  Proceedings  and  Relief.     • 
§  89.  Actions. 

§  90.  Right  of  Action. 

§  9L  Conditions  Precedent. 
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§92. 
§  93. 
§  94. 


Defenses. 

Parties. 

Pleading. 


§ 


§95. 


§ 

§ 
§96. 

§97. 


94  (1)   I>eclaration,  Complaint  or  Petition. 

94  (2)  Plea  and  Answer. 

94  (3)  Defects  and  Amendments. 

94  (4)   Issues,  Proof  and  Variance. 

Evidence. 

95  (1)   Presumptions  and  Burden  of  Proof. 
95  (2)  Admissibility. 

95   (3)  Weight  and  Sufficiency. 

Damages. 

Trial,  Judgment  and  Review. 


Cross  References, 

As  to  form  of  action  against  sheriff  for  failure  to  permit  plaintiff  to  obtain  bail, 
see  the  title  ACTION.  As  to  election  of  sheriffs  or  constables  by  popular  vote, 
see  the  title  ELECTIONS.  As  to  right  of  sheriff  to  purchase  at  execution  sale 
conducted  by  him,  see  the  title  EXECUTION.  As  to  appointment  of  sheriff  as  ad- 
ministrator, see  the  title  EXECUTORS  AND  ADMINISTRATORS.  As  to  mar- 
shals and  police  officers  of  incorporated  cities  and  towns,  see  the  title  MUNICIPAL 
CORPORATIONS.  As  to  increase  or  reduction  of  compensation  during  tefm,  see 
«he  title  OFFICERS.  As  to  duties  of  sheriff  as  tax  collector,  see  the  title  TAXA- 
TION. 

See  also  the  titles   ARREST;    ATTACHMENT;    PRISONS;    PROCESS. 


I.     APPOINTMENT,        QUALIFICA- 
TION  AND  TENURE. 

(A)  SHERIFFS. 

§   1.  Nature  and  Existence  of  Office. 

See  post,  "Nature  and  Extent  of  Au- 
thority in   General/'  §  32. 

The  office  of  sheriff  is  a  constitutional 
office,  as  distinguished  from  an  office 
created  by  statute,  and  a  sheriff  can  not 
be  deprived  of  his  office,  nor  can  it  be 
vacated  by  act  of  legislature.  Ex  parte 
Candee,  48  Ala.  386,  397. 

See  post,  "Term  of  Office,  Vacancies 
and  Holding  Over,"  §  4. 

"The  sheriff  is  the  executive  officer  of 
the  court,  and  when  he  returns  process 
to  the  clerk  of  the  court,  either  in  per- 
son or  by  his  deputy,  he  can  not  after- 
wards be  permitted  to  aver  it  was  not 
his  act."     Clarke  v.  Gary,  11  Ala.  98,  102. 

There  can  not  be  two  sheriffs  in  one 
county.  Bondurant  v,  Buford,  1  Ala. 
359;  Bruner  v.  Bryan,  50  Ala.  622. 

§  2.  EHgibUity  and  Qiudification. 

Right  to  Succeed  Self  —  Sheri£F  Ap- 
pointed to  Fill  Vacancy.  —  "The  consti- 


tution declares:  'A  sheriff  shall  be 
*^iected  in  each  county  by  the  qualified 
electors  thereof,  who  shall  hold  his  of- 
fice for  the  term  of  four  years  unless 
sooner  removed,  and  shall  be  ineligible 
to  such  office  as  his  own  successor.' 
Const,  art.  5,  §  &6.  Here  the  person 
made  ineligible  is  designated  by  the 
pronoun  'who,'  which  can  have  relation 
to  no  other  than  the  person  previously 
mentioned,  viz:  the  sheriff  elected  by  the 
qualified  electors  for  the  term  of  four 
years.  Without  an  unwarranrtcd  exten- 
sion of  its  terms,  this  provision  can  not 
be  made  to  include,  or  to  render  ineli- 
gible to  succeed  himself,  one  who  has 
held  the  sheriff's  office  only  by  appoint- 
ment for  a  fractional  term."  Black  v. 
Pate,/130  Ala.  514,   30  So.  434,  440. 

Boiid  and  Oath. — The  power  of  a 
judge  of  the  county  court  to  accept  and 
approve  the  bond  of  a  sheriff  is  derived 
from  and  defined  by  law.  The  validity 
of  such  bond,  therefore,  can  not  be  af- 
fected by  his  negligence  or  mistake  in 
the  performance  of  an  act  not  within 
the  scope  of  his  official  duties.  McLure 
V   Colclough,  17  Ala.  89. 
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Bond  Valid  to  Extent  It  Complies 
with  Statute. — Where,  because  of  an  ad- 
ministration committed  to  the  sheriff, 
his  bond  becomes  insufficient  security, 
and  the  probate  judge  thereupon  notified 
the  commissioners'  court,  then  in  ses- 
sion, which  required  the  sheriff  to  give 
an  additional  bond  in  a  penalty  larger 
than  that  of  a  former  bond,  the  fact  that 
the  judge  of  probate  took  and  approved 
an  official  bond,  reciting  the  facts,  with- 
out stating  the  penalty  prescribed  in 
said  order,  and  fixed  the  penalty  at  a 
much  greater  sum  than  that  required  in 
the  order,  will  not  render  the  bond  in- 
valid. Burnett  v.  Nesmith,  62  Ala. 
261. 

Before  the  enactment  of  the  statute. 
Code  of  1876,  §  181,  it  was  often  decided 
that  a  statutory  bond  was  not  void  be- 
cause it  varied  from  the  form  prescribed 
by  the  statute.  ?o  far  as  it  conformed 
to  the  statute,  it  was  valid;  and  if  in- 
valid {or  the  residue,  it  was  because  it 
was  violative  of  public  policy.  Whitted 
V,  Governor,  6  Port.  335;  Whitsett  v, 
Womack,  8  Ala.  466;  Boring  v,  Wil- 
liams, 17  Ala.  610;  Walker  v.  Chapman, 
23  Ala.  116.  The  judge  of  probate  may 
not  have  had  authority  to  increase  the 
penalty  of  the  bond  beyond  the  sum  the 
court  of  county  commissioners  had  pre- 
scribed, but  the  want  of  authority  does 
not  render  the  bond  invalid.  Burnett  v, 
Nesmith,   62   Ala.   261,   266. 

Executing  Second  Bond  after  Being 
Sworn  Into  Office. — A  second  and  volun- 
tary bond,  executed  by  a  sheriff  after  be- 
ing inducted  into  office,  the  same  being 
duly  accepted  and  approved,  is  binding. 
Johnson  v.  Caffey,  59  Ala.  331. 

"There  is  nothing  to  prevent  a  sher- 
iff, or  other  public  officer,  and  other  per- 
sons as  his  sureties,  from  voluntarily 
executing  a  new  bond — or  to  hinder  the 
officer  representing  the  public,  from  ac- 
cepting it — to  secure  the  faithful  per- 
formance of  official  duties.  The  pre- 
sumption would,  perhaps,  be  that  the 
principal  was  induced,  in  such  a  case,  to 
procure  the  new  bond  to  be  made,  to 
satisfy  sureties  upon  one  previously  ex- 
ecuted. The  evidence  shows  that  such 
was  the  prompting  motive  in  the  pres- 
ent case."  Johnson  v,  Caffey,  5^  Ala. 
331,   333. 


§  S.  De  Facto  Sherifft. 

The  official  acts  of  a  sheriff,  recDg- 
nized  as  the  lawful  officer  and  discbLf- 
ing  his  duties  without  molestation  c: 
hindrance,  done  in  the  interval  betrecL 
the  election  and  qualification  of  b 
successor  and  the  assumption  of  the  i:- 
tive  discharge  of  the  duties  of  tbe  olce 
by  him,  are  valid  and  binding.  Throvr 
V,  State,  52  Ala.  22. 

One  appointed  by  the  governor  to  a 
office,  to  fill  a  vacancy  duly  certified  lad 
caused  by  the  failure  of  the  penx 
elected  to  file'  a  bond  within  At  tk; 
prescribed  by  law,  upon  qualifjiog  isd 
entering  upon  the  discharge  of  tbe  dcm 
of  the  office,  becomes  an  officer  de  hex 
and  his  title  can  be  tried  only  oa  o^ 
warranto,  or  information  in  the  mtct 
of  quo  warranto.  Mandamus  is  not  ±t 
remedy.     Ex  parte  Harris,  52  Ah.  K 

Authority  Can  Not  Be  Qoestioocd  br 
Sureties  or  Sheriff. — ^"In  Sprowl  r.  Li«- 
rence,  33  Ala.  674,  it  was  decided  tzi: 
in  a  suit  upon  t^e  bond  of  a  sherif  ct 
facto,  neither  he  nor  his  sureties  cczk 
allege  he  was  not  sheriff  de  jure.**  Bfj- 
nolds  V.  McWilliams,  49  Ala.  55^  ST 
See  post,  "Defenses,"  §  71. 

§  4.  Term  of  Office,  Vacancies  and  Hold- 
ing Over. 

Term  of  Office.— Tlie  sheriffs,  ekca: 
under  the  act  of  1833  "for  the  :•:• 
g^anization  of  certain  counties  thert* 
named,"  were  entitled  to  their  offices  !cr 
the  constitutional  term  of  three  yean. 
although  their  successors  may  hare  ben 
elected  in  August  preceding  the  expira- 
tion of  that  period;  and  their  sQCcesK"! 
may  continue  in  office  for  three  fc»"^ 
calculating  from  the  expiration  of  '^ 
term  of  their  predecessors,  unless  th^ 
enter  upon  the  dischar^re  of  their  o^caS 
duties  sooner,  which  they  may  do  at  ar? 
time  after  their  election,  upon  the  ??-- 
becoming  vacant.  State  v.  Spence.  ' 
Ala.  500. 

Occurrence  and  Eztstence  of  Vaca9 
— Where,  on  application  by  one  of  '^ 
sureties  on  a  sheriff's  official  bond  to  be 
discharged  from  liability  (Rev.  Code.  {! 
183-192),  the  sheriff  is  cited  to  a^^ 
and  give  a  new  bond,  but  fails  to  d^  ^3 
within  the  required  10  days,  his  c5:s 
becomes  vacant.  Bruner  r.  Brym  -^ 
Ala.  522. 
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The  office  of  a  sheriff  is  not  vacated 
by  his  failure  to  file  his  ofHcial  bond  in 
the  office  of  the  judge  of  probate  of  hln 
county  within  15  days  after  his  election. 
Such  failure  may  be  a  cause  of  forfeiture 
and  vacancy,  which  may  be  taken  ad* 
vantage  of  and  enforced  by  the  state,  in 
a  proper  judicial  proceeding  for  that 
purpose.     £x  parte  Candee,  48  Ala.  386. 

If  the  only  construction  of  said  !  164 
is,  that  by  its  own  vigor  it  vacated  the 
petitioner's  office,  because  his  official 
bond  was  not  filed  in  the  office  of  the 
judge  of  probate  within  fifteen  days  after 
his  election,  then  we  should  be  con- 
strained to  declare  it  unconstitutional. 
Such  a  construction  would  be  to  deprive 
petitioner  of  his  office,  without  provid- 
ing any  mode  by  which  his  right  to  his 
office  could  be  determined  by  the  ver- 
dict of  a  jury,  and  thus  bring  it  in  con- 
flict with  §  IS,  article  I,  of  the  consti- 
tution, which  declares,  "that  the  right  of 
trial  by  jury  shall  remain  inviolate."  It 
seems  to  us  more  *  reasonable  to  con- 
strue said  section  to  mean,  that  the  fail- 
ure of  petitioner  to  file  his  bond  in  the 
office  of  the  judge  of  probate  within 
fifteen  days  after  his  election,  did  not, 
per  se,  vacate  his  office,  but  created  a 
cause  of  forfeiture  or  vacancy  only,  that 
might  be  enforced  by  the  state  in  a 
proper  judicial  proceeding  instituted  for 
that  purpose.  In  such  a  proceeding,  it 
would  be  a  good  defense  to  show,  that 
the  failure  to  file  his  bond  within  the 
time  prescribed  was  not  the  fault  of  pe- 
titioner; that  he  had  tendered  to  the 
judge  of  probate  a  good  and  sufficient 
official  bond,  within  the  fifteen  days,  and 
requested  said  judge  to  approve  of,  and 
file  and  record  the  same,  and  that  he 
neglected  or  refused  to  approve  of,  and 
to  file  and  record  said  bond,  without  any 
sufficient  legal  reason  therefor.  We 
think  such  a  construction  warranted  by 
the  decisions  of  this  court,  in  the  cases 
of  Wammack  v,  Holloway,  2  Ala.  31; 
Sprowl  V,  Lawrence,  33  Ala.  674;  and 
State  V.  Ely,  43  Ala.  568;  Ex  parte  Can- 
dee,  48  Ala.  386,  397. 

Proceedings    to    Declare    Vacancy. — In 

a  proceeding  by  the  state  to  declare  va- 
cant the  office  of  a  sheriff  for  his  fail* 
ure  to  file  his  official  bond  in  the  office 
of  the  judge  of  probate  within  15  days 


after  his  election,  it  is  a  good  defense 
to  show  that  a  sufficient  bond  was  pre- 
.sented  within  the  time  prescribed,  and 
that  the  judge  refused,  without  g^iving 
any  legal  reason,  *to  approve  and  file 
the  same  in  his  office.  Ex  parte  Can- 
dee,  48  Ala.  386. 

Act  1824  (Aik.  Dig.  p.  100),  which  di- 
rects the  county  judge  to  certify  when 
a  sherifiF  has  been  .absent  from  the  county 
of  his  residence  for  the  term  of  four 
months,  does  not  authorize  a  county 
court  to  declare  the  office  of  an  absentee 
sheriff  vacant;  and  hence  an  order  made 
by  the  judge  of  the  county  court,  declar- 
ing the  office  of  sheriff  vacant  for  the 
reason  that  the  sheriff  has  been  absent 
from  the  county  of  his  residence  four 
months,  is  wholly  unauthorized  and  void. 
Hill  V,  State,   1  Ala.  55». 

Power  of  Legialatore  to  Declare  Va- 
cancy—Dne  Proceas  of  Law. — "Section 
814  of  the  Revised  Code  enacts,  that  a 
sheriff,  before  entering  on  the  duties  of 
his  office,  must  give  bond,  with  security, 
in  an  amount  to  be  fixed  by  the  judge 
of  probate  of  his  county,  not  less  than 
five  thousand  dollars,  payable  and  con- 
ditioned as  provided  in  §  157,  which 
bond  must  be  approved  by  the  judge  of 
probate,  and  filed  in  his  office.'  Section 
162  of  the  Revised  Code  provides,  that 
'such  bonds,  when  required  to  be  filed 
in  the  office  of  the  judge  of  probate, 
must  be  filed  therein  within  fifteen  days 
after  such  election  or  appointment' 
And  §  164  says,  that  'if  any  officer  of 
this  state,  required  by  law  to  give  bond, 
fails  to  file  the  same  in  the  proper  office, 
within  the  time  fixed  by  the  four  pre- 
ceding sections,  he  vacates  his  office,' 
to.  An  office  being  property,  is,  like 
other  property,  under  the  protection  of 
the  law,  and  consequently  no  one  can 
be  deprived  of  his  office  i>ut  by  due 
process  of  law.'  Art.  I,  §  8,  Const. 
'Due  process  of  law'  means  a  judicial 
proceeding  regularly  cond<uctedi  in  a 
court  of  justice,  as  contradistinguished 
from  a  statutory  enactment.  Dorman  v. 
State,  34  Ala.  216,  236;  Weaver  v.  Lap- 
sley,  43  Ala.  224,  232.  The  office  of 
sheriff  being  a  constitutional  office,  as 
distinguished  from  an  office  created  by 
statute,  a  sheriff,  no  more  than  the 
highest  officer  in   the   state,   can   be  de- 
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prived  of  his  office,  nor  can  it  be  vacated 
by  an  act  of  the  legislature.  This  can 
only  be  done  *by  due  process  of  law.' " 
Ex  parte  Candee,  48  Ala.  386,  387.  See 
the  title  CONSTITUTIONAL  LAW. 

Appointment  to  FUl  Vacancy— Term. 
— Under  Const,  art.  5,  §  26,  which  pro- 
vides that  persons  appointed  to  vacan- 
cies in  the  office  of  sheriff  shall  continue 
in  office  until  the  next  general  election, 
one  appointed  to  fill  the  term  of  a  sher- 
iff whose  term  was  conceded  to  expire 
in  November,  1896,  could  only  hold  un- 
til after  his  successor  qualified  at  the 
general  election  held  in  August,  1896. 
Dowling  V.  White,  23  So.  133,  116  Ala. 
306. 

The  governor  is  authorized  by  stat- 
ute to  appoint  a  sheriff  in  case  of  a  va- 
cancy, "to  continue  in  office  until  the 
next  general  election."  A  sheriff  so  ap- 
pointed holds  until  the  next  annual  elec- 
tion of  representatives  to  the  general  as- 
sembly, and  not  for  the  residue  of  the 
term  for  which  his  predecessor  was 
chosen.     State  r.  Ayres,  Minor  323. 

Abandonment  of  Office. — If  a  lawful 
sheriff,  whose  sureties  have  been  dis- 
charged on  their  own  application,  and 
whose  office  has  been  certified  to  the 
governor  to  be  vacant  on  account  of  his 
failure  to  give  a  new  bond,  when  in  fact 
there  is  no  vacancy,  accepts  an  appoint- 
ment by  the  governor  as  in  case  of  va- 
cancy, such  acceptance  does  not  amount 
to  an  abandonment  of  his  right  to  the 
office  under  his  former  title.  Bruner  v. 
Bryan,  50  Ala.  522. 

§   6.    Resignation,    Suspension    and    Re- 
moval. 

As  to  proceedings  for  removal  in  gen- 
eral, see   the  title   OFFICERS. 

Impeachment  for  Failure  to  Prevent 
Lynching. — A  sheriff,  notwithstanding 
public  feeling  against  a  negro  charged 
with  murder,  failed  to  order  the  jail 
doors  closed,  or  to  take  any  precaution 
to  prevent  a  lynching.  Held,  that  the 
sheriff,  being  under  Code  1907,  §§  132, 
7191,  the  legal  custodian  of  the  jail 
chargeable  with  the  duty  of  excluding 
intruders,  was  subject  to  impeachment 
under  Const.  J901,  §  138,  providing  that, 
when  any  prisoner  is  taken  from  jail  and 


killed  'owing  to  the  neglect  of  the  sbr- 
iff,  the  sheriff  may  be  impeached,  as  ap- 
plied to  a  public  officer,  means  a  faiirr 
on  his  part  to  perform  some  of  the  duiifi 
of  his  office  (quoting  Words  and  Phra«< 
vol.  5,  p,  4740).  State  v.  Cazalas,  le 
Ala.  210,  50  So.  296.  See  also,  Brickti 
V.  Jinwright,  172  Ala.  340,  55  So.  Ml 

For    Intoxiction. — Under     Const    mi 
§  173,  providing  for  the  impeachment  ari 
removal    of  an   officer     for   intempera:}:? 
in  the  use  of  intoxicating  liquors  to  scr: 
an  extent,  in  view  of  the   dignity  of  th^ 
office    and    the    importance    of    its  datxt 
as  unfits  him  as  such  officer,   by  sec:i-3 
174  made  applicable  to  sheriffs,  the  cd-- 
dition   intended   to    be   described  is  It*? 
grave   than    of   habitual   intoxication,  ik 
provision    not   meaning     that    an    office* 
who  has  been  so  intemperate  on  one  ::- 
casion  as  to  then  unfit  him  for  discbau- 
ing  the  duties  of  his  office,  shall  be  -r- 
peached,  but  implying  that  he  must  hnt 
brought  about  a  condition,  physical  rcc 
tal,  or  moral,  which  Unfits  him — the  ter*^ 
"in  view  of  the  dignity  of  the  office  a>^ 
the   importance   of  its   duties,"   justifyrt* 
impeachment,    if   he    has   been    so  i-tec- 
perate  as  to  bring  the  adminis trance  ^ 
his   office  into   disrepute;   •'intemperi-*:*^ 
being  the  use  of  anything  beyond  mx- 
eration,    and    "intemperate    habits'*   beirr 
any  immoderate  or   excessive  use  of  .2 
toxicating  liquors;  and    the    term  "uv.r.: 
not     necessarily      meaning      incompetcr 
"fitness"  being  the  quality  or  state  of  be- 
ing fit,  suitable,  and  adapted  to  the  pt" 
formance  of  duties,  so  that  a  man  irf*". 
be  unfit  to  discharge  a  dignified  office  ^' 
reason  of  his  moral  character,  tbocgb  ^- 
could  not  be  said  to  be  incompetent  ic- 
ing 3  Words  and  Phrases.  228;  4  W?r'- 
and   Phrases,   3683,  3684).     State  r.   La: 
ham,  174  Ala.  2»1,  61  So.  351. 

A  proceeding  under  the  constitcr:: 
for  the  impeachment  of  a  sheriff  for  - 
temperance  unfitting  him  for  his  o*^.- 
being  highly  penal,  requires  that  the  co--: 
in  order  to  convict,  be  convinced  of  •:  - 
guilt  beyond  a  reasonable  doubt.  State  - 
Latham,   174  Ala.  281,  61   So.  351. 

§  6.  Title  to  and  Possession  of  Office. 

A  lawful  sheriff,  whose  office  has  r 
been    vacated   or   abandoned,    thocgh   ''  • 
sureties    have    been    discharged    fr:>ir 


§§6-12 


Sheriffs  and  Constables 


849 


ability  on  his  bond,  and  a  vacancy  'has 
been  certified  to  the  governor  and  has 
been  filled  by  appointment,  may  main- 
tain a  bill  in  equity  against  the  person 
so  appointed,  to  enjoin  him  from  exer- 
cising the  duties  or  receiving  the  emolu- 
ments of  the  office.  Bruner  v.  Bryan. 
50  Ala.  52B. 

Evidence  of  Title. — A  sheriff's  official 
bond  is  competent  evidence  to  show  that 
he  was  in  office  when  he  received  the 
money  soug^it  to  be  recovered.  Brazeal 
V.  Smith,  5  Ala.  206. 

Bttoppel  to  Deny  Titles— The  sureties 
on  •  the  bond  of  a  sheriff  exercising  that 
office  are  est(>pped  to  deny  that  he  is 
sheriff.  McWhorter  v.  McGehee,  1  Stew. 
545. 

(B)  CpNSTABLES. 

§  7.  Eligibility  and  Qualification. 

The  approval  of  a  constable's  bond  un- 
der the  statute  by  a  judge  of  the  county 
court  need  not  be  entered  of  record  in 
open  court.  The  judge's  certificate  that 
a  constable  is  authorized  to  enter  on  the 
discharge  of  the  duties  of  his  office  is 
sufficient  evidence  of  approval.  Seaman 
V.   Dufphey,  4   Stew.   &  P.   16^. 

Bond  in  Amount  Greater  Than  Re- 
quired by  Statute. — A  constable's  bond, 
taken  in  double  the  amount  required  by 
statute,  and  not  extorted,  is  not  void  as 
a  statutory  bond,  but  is  valid  at  least 
for  the  amount  of  the  statute  penalty. 
Bagby  v.  Chandler,  9  Ala.  770. 

§  8.  De  Facto  Constables. 

"In  Heath  v.  State,  36  Ala.  273,  the 
accused,  indicted  for  resisting  arrest,  un- 
dertook to  defend,  on  the  ground  that  the 
constable  whom  he  resisted  was  ineligi- 
ble to  the  office.  The  court  ^aid  it  was 
sufficient  if  he  was  exercising  the  duties 
of  constable,  under  color  of  an  election." 
Reynolds  v.  McWilliams,  49  Ala.  652, 
557. 

§  9.  Tilfie  to  and  Potaeaaion  of  Office. 

When  a  person  has  received  a  com- 
mission as  constable,  has  given  bond, 
and  taken  the  oath  of  office,  his  right  to 
the  office,  or  his  subsequent  vacation  of 
it,  can  only  be  determined  by  a  direct 
proceeding  to  which  he  is  a  party.  Ex 
parte  Strobach,  49  Ala.  443. 


(C)  DEPUTIES  AND  ASSISTANTS, 
SUBSTITUTES,  AND  SPECIAL 
OFFICERS. 

As  to  authority,  see  post,  "Authority 
of  Deputies  and  Assistants,"  §  33.  As  to 
compensation,  see  post,  "Rights  of  Dep- 
uties,  Assistants  and  Substitutes,"  §  16. 
As  to  liability  of  sheriff  or  constable  for 
acts  or  omissions  of  deputies,  see  post, 
"Liabilities  for  Acts  or  Omissions  of 
Deputies  or  Assistants,"  §  47. 

§  10. 

§  IL 


ies  and  Delegation  of  Powera. 
In  General. 


A  sheriff  is  not  obliged  to  perform 
in  person  all  the  functions  of  his  office, 
but  it  is  competent  for  him  to  appoint  a  « 
general  deputy,  either  verbally  or  by 
writing,  and  a  deputy  so  constituted,  may 
do  any  act  of  a  ministerial  nature,  which 
his  principal  could  do.  McGee  v,  Eastis, 
3  Stew.  307."  Harris  v.  Bradford,  4  Ala. 
214,  220. 

"By  §  ai7  of  the  Revised  Code,  a  sher- 
iff is  required  to  'have  one  deputy,  and 
may  have  as  many  as  he  thinks  proper.'" 
Ramsey  v,   Strobach,  52  Ala.  513,   515. 

Evidence  that  a  person  acted  as  deputy 
sheriff  in  the  presence  of  the  sheriff: 
that  he  was  in  the  habit  of  receiving  all 
kinds  of  process;  that  he  receipted  for 
executions  in  the  name  of  the  sheriff  as 
his  deputy;  that  <he  collected  money  on 
executions;  that  he  was  generally  under- 
stood to  be  the  deputy  sheriff — is  suffi-  ' 
cient  to  show  that  such  person  was  rec- 
ognized by  the  sheriff  as  his  deputy. 
Mathis  V.  Carpenter,  &5  Ala.  156,  10  So. 
341. 

§  la.  — »  Appointment. 

"The  statute,  (Code,  §  809),  requires  a 
sheriff  to  have  at  least  one  deputy. 
There  is  nothing  in  the  statutes  requir- 
ing the  appointment  to  be  in  writing.  At 
common  law  it  might  be  made  by  parol, 
a  power  regarded  as  incident  to  the  na- 
ture of  the  office,  as  being  in  further- 
ance of  justice,  and  indispensable  to  the 
full  and  complete  discharge  of  its  duties. 
McGee  v.  Eastis,  3  Stew.  307,  30»;  Har- 
ris V.  Bradford,  4  Ala.  214,  220;  Miller  v, 
McMillan,  4  Ala.  527,  530;  Pond  v.  Ven- 
derveer,  17  Ala.  420,  427.  The  written 
appointment  which  had  been  made  in 
this    instance,   had   been     delivered     into 
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the  possession  of  the  defendant,  was  a 
collateral  fact,  the  contents  of  which, 
like  a  receipt,  might  be  proved  by  parol." 
Pentecost  v.  State,  107  Ala.  81,  18  So. 
146,  149. 

Delegating  Authority  to  Third  Persona 
to  Appoint  Deputies. — ^"The  s-herifiF,  who 
himself  holds  an  office  under  delegation 
from  the  people,  can  not  confer  upon  a 
third  person  the  authority  to  depute  one 
or  more  persons  to  act  for  him  in  the 
execution  of  process  whenever  in  their 
judgment  the  emergency  demands  it.  If 
he  requires  assistants  to  enable  him  to 
discharge  his  office,  or  chooses  to  em- 
ploy them,  he  must  himself  select  them, 
and  can  not  devolve  upon  others  the  per- 
formance of  this  duty/'  Perkins  v.  Reed, 
14  Ala.  636,'. 637. 

§  IS. De  Facto  Depntiea. 

"The  objection  against  the  proof  of  the 
appointment  of  defendant  as  deputy,  be- 
cause it  was  not  shown  that  he  had  taken 
the  oath  as  prescribed  by  §  255  of  the 
Code,  is  not  well  taken.  If  the  defend- 
ant failed  to  take  the  oath,  as  it  was 
shown  he  did,  this  did  not  prevent  his 
being  an  officer  de  facto,  with  respect  to 
the  public  and  third  persons.  To  this 
effect  the  authorities  seem  to  be  very 
generally  uniform.  Throop,  Pub.  Off.  § 
630;  Diggs  v.  State,  4»  Ala.  311;  Gary  v. 
State,  76  Ala.  78;  Floyd  v.  State.  W  Ala. 
39;  Schloss  V,  Hewlett,  #1  Ala.  268^  1 
So.  963;  Cook  v.  State,  91  Ala.  54,  8  So. 
686;  3  Brick.  Dig.  681,  §  14."  Pentecost 
r.  State,  107  Ala.  81,  18  So.  146,  149. 

"The  case  of  Kavanaugh  v.  State,  41 
Ala.  399,  is  relied  on  to  show,  that  as 
defendant  did  not  take  an  oath  of  office 
as  deputy  sheriff,  he  was  not  an  officer 
of  the  law,  either  de  jure  or  de  facto,  but 
was  a  mere  agent  of  the  sheriff,  and 
could  not,  therefore,  be  charged  with  a 
voluntary  escape.  What  is  found  in  tliat 
case  to  justify  such  a  conclusion  was 
declared  to  be  a  dictum,  and  repudiated 
in'  Andrews  v.  State,  78  Ala.  483,  and  it 
was  held,  that  a  person  occupying  the 
position  of  a  deputy  under  special  ap- 
pointment is  an  officer  de  facto."  Pente- 
cost V.  State,  107  Ala.  81,  18  So.  146,  150. 

§  14.  Bailiifs,  Keepera,  Clerlca  and  Other 
Aaaistants  and  Bmployeea. 

An    order    by    the   presiding   judge    ot 


the  circuit  court  "that  hereafter  no  oore 
than    two   bailiffs,   with   the  sheriff,  ire 
necessary  to  be  employed  to  atteod  ope: 
the    sessions    of    this    court,  and  tka: 
the  commissioners'  court  of  said  cooitr 
be  handed  a  copy  of  this  order  for  iIkt 
information,"  is  extrajudicial,  and  u  b 
proper  interference  with  the  sheriff  dis- 
cretion.    Ex  parte  Strobach,  49  Ala.  4i: 
"The    general    law    declares  that  cc 
sherifiF  must  summon  three  constabks  t: 
attend  on  the  circuit  court,  and  sobjccs 
them  to  a  fine,  if,  without  good  eznsi 
they  fail  to  attend.     R.  C  §  7S5.  A  sp^ 
cial  statute,  applicable  to  the  Coontr  c: 
Montgomery,    authorizea    the  sheriff  :: 
employ  as  many  bailiffs  as  may  be  mc- 
essary.    Acts  of  1853-4,  p.  245.   The  3^ 
ject   of  this   statute,  doubtless,  mi  :* 
remove  the  limitatidn  of  number,  as  a- 
pressed   in   the   general   law,  commrti:: 
to  the  sheriff  a  discretion  as  to  the  cc 
ber   he   should   employ.     If,    as  is  sq- 
gested  might  occur,  the  sheriff,  nnde:  ± 
pretence   of    exercising     this    discreti.'i 
should  obtrude  on  the  court  persons  ^• 
fensive   to   its    order   and    decorac  r 
such  a  number   of  bailiffs  as  reallj  cV 
structed,  instead  of  expediting  its  bci* 
ness,  the  court  doubtless  has  an  inbrtt' 
power  of  protecting  itself,  by  puaisk'-*' 
him  for  a  contempt;  and  by  forcto^  ^ 
exclusion  of  such  bailiffs,  as  it  coold  r- 
force  the  exclusion  from  its  presecct ' 
any   other  person,   who  did  not  ob»rt 
its  order  and  decorum.     A  sheriff  ii  "* 
sponsible  for  the  acts  of  those  he  i^-- 
mons  as  bailiffs,  and  we  think  he  sh^ 
have    a    large    discretion,    with  which  * 
court  should  hesitate  to  interfere,  rr  -^ 
termining  for  whose  acts  he  will  asssx 
responsibility.     If,   as   has  been  vt^- 
the     sheri{F   should    summon  a   r^*'* 
number  of  bailiffs  than    was   necessrr, 
and  thus  subject  the  county  treasorr  :j 
improper  and   burdensome  charges,  tr^^ 
is  a  matter  on  which  the  commissior;> 
court    must   pass,    when     to    tfaeo  ^ 
claims  for  compensation  are    prese:^ 
There   the   question  arises,  and  there 
must  be  determined.     The  drcnit  c:.r 
should  not,  and  can    not,  ondertakt 
determine  that  question  for  them.'* 
parte   Strobach,  4»  Ala.  443v  44S. 

II.  COMPENSATION. 

As    to    increase    or    reduction  i^ 
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term,  see  the  title  OFFICERS.  As  to 
compensation  as  jail  keepers,  see  the  ti- 
tle PRISONS. 

§  10.  Right  in  General. 

Those  who  accept  public  offices  which 
require  them  to  render  services  to  the 
state,  must  take  the  office  cum  onere. 
The  rendition  of  such  service  is  gratui- 
tous, unless  by  express  statutory  provi- 
sion compensation  is  fixed,  and  an  ex- 
press liability  for  its  payment  imposed 
on  the  state.  Pollard  v.  Brewer,  &&  Ala. 
130. 

"Our  statutes  have  restricted  public 
officers  with  great  care  in  the  matter  of 
fees  and  costs  they  will  be  allowed  to 
demand  and  collect.  In  §  5017  of  the 
Code  it  is  said:  'The  law  of  costs  must 
be  deemed  and  held  a  penal  law,  and  no 
fee  must  be  taken  except  in  cases  ex- 
pressly provided  by  law.'  And  in  §  5026 
it  is  said:  'Clerks,  sheriffs,  and  other 
officers  hereinafter  named  are  entitled 
to  receive,  for  the  services  hereinafter 
mentioned,  the  fees  thereto  respectively 
annexed,  and  no  more;  to  be  paid,  taxed, 
and  collected  in  the  manner  hereinafter 
directed.'*'  Tennessee,  etc.,  R.  Co.  v. 
East  Alabama  R.  Cp.,  81  Ala.  94,  1  So. 
214,  216. 

The  law  of  fees  and  costs  is  stfictly 
construed,  and  an  officer  demanding 
fees  for  services  rendered  must  point  to 
some  clear  and  definite  provision  of  the 
law  which  authorizes  the  demand,  and 
compensation  will  not  be  allowed  unless 
it  is  conferred  by  the  strict  construction 
pf .  the  language  of  a  statute.  Torbert  v. 
Hale  County,  131  Ala.  143',  30  So.  453. 

May  Impose  Duties  without  Compen- 
sation.— A  sheriff  or  constable  claiming 
fees  or  costs  must  point  to  a  definite 
law  authorizing  it.  The  law  will  not  be 
extended  beyond  its  letter.  The  law 
may  impose  duties  on  officers  for  which 
it  provides  no  compensation.  Northern 
Alabama  R.  Co.  v.  Lowery,  3  Ala.  App. 
511,  57  So.  260,  261. 

Entering  and  Returning  Notice-— Sub- 
poenas.— A  sheriff  is  not  entitled  to  any 
fee  for  "entering  and  returning  notice," 
nor  for  entering  subpoenas.  Rainer  v, 
McElroy,  20  Ala.  347. 

The  act  of  1848»  repealing  so  much  of 
the  act  of  1812  as  allows  the  sheriff  half 


commissions  on  the  amount  of  an  exe- 
cution, where  a  levy  has  been  made  and 
the  sale  stayed  by  process  of  law,  was 
not  intended  to  operate  retrospectively, 
so  as  to  deprive  him  of  commissions,  to 
which  he  had  thus  become  entitled,  but 
which  had  not  been  collected  when  the 
repealing  act  was  passed.  Barron  v. 
Tart,  18  Ala.  668. 

§  16.  Rights  of  Deputies,  Assistants  and 
Substitutes. 

Code  1806,  §  3738,  provides  that  the 
sheriff  must  have  one  deputy,  and  as 
many  more  as  he  thinks  proper;  and  §§ 
1^56  and  1377  specify  the  fees  to  which 
the  sheriff  is  entitled,  but  allow  no  fees 
for  a  deputy  sheriff.  Held,  that  where 
plaintiff  was  appointed  a  deputy  sheriff, 
without  any  contract  with  the  sheriff  as 
to  his  compensation,  he  could  recover 
from  the  sheriff  the  reasonable  value  of 
services  performed,  on  a  quantum  me- 
ruit. Mayfield  i/.  Moore,  130  Ala.  417, 
36  So.  21. 

§  17.  Arrest  and  Imprisonment  on  Crim- 
inal Process  or  Charges. 

As  to  compensation  for  custody  and 
care  of  prisoners  in  jail,  see  the  title 
PRISONS. 

"The  act  of  February  26,  1875,  which 
is  embodied  in  §  3741  of  the  Code,  pro- 
vides that  'the  sheriff  is  authorized  to 
execute  all  mesne  and  final  process  which 
is  required  of  constables  and  shall  re- 
ceive the  same  fees  and  compensation 
therefor.'  Its  purpose  was  to  extend  the 
authority  and  duties  of  the  sheriff  to 
matters  in  which  he  had  theretofore 
been  without  authority  or  duty.  That  § 
3741  had  no  reference  to  the  execution 
of  warrants  of  arrest,  appears  from  the 
consideration  that  at  the  time  of  its  en- 
actment, and  for  a  long  time  prior  thereto, 
the  sheriff  had  full  authority  to  execute 
such  warrants,  and  the  statutes  giving 
such  authority  have  been  carried  into 
each  of  the  Codes  thereafter  adopted. 
Code,  §  5200.  By  §  4576  of  the  Code  the 
constable's  fee  for  executing  a  warrant 
of  arrest  is  50  cents,  and  by  §  4565  the 
sheriff's  /ee  for  the  like  service  is  $2. 
But  the  seeming  conflict  between  these 
provisions  for  fees  disappears  with  the 
exclusion  of  warrants  of  arrest  from  the 
operation  of  §  3741.     The  case  here  un- 
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der  consideration  -falls  within  the  class 
mentioned  in  the  act  of  February  18, 
1»97  (note  to  §  4511  of  the  Code),  and 
may,  therefore,  be  determined  independ- 
ently of  other  statutes  relating  to  such 
fees.  Section  1  of  this  last  act  provides 
that  'whenever  a  defendant  is  convicted 
and  sentenced  to  the  penitentiary  the 
following  items  of  cost  in  the  case  shall 
be  paid  out  of  the  convict  fund  to  the 
extent  and  in  the  manner  herinafter  pre- 
scribed,' and,  following  an  enumeration 
of  other  items,  is,  'SherifTs  fees  execut- 
ing each  warrant  or  writ  of  arrest,  two 
dollars.' "  Trapp  v.  State,  122  Ala.  3W, 
25  So.  1-94. 

§    18.    Service   and     Return    of   Process 
against  Property. 

Code  1907,  §  3275,  provides  that  when 
any  clerk  receives  payment  of  a  judg- 
ment he  must  collect  the  costs  and  com- 
missions; and  §  3697  provides  that  sher- 
iffs are  not  entitled  to  full  commissions 
until  after  actual  levy  of  execution  on 
property  of  the  defendant,  and  the  money 
made  or  paid  to  plaintiff  in  execution, 
and  then  only  on  the  amount  actually 
collected  or  paid.  Section  3698  declares 
that  when  the  sheriff  or  coroner  levied 
execution,  and  before  sale  it  is  stayed 
by  order  of  plaintiff,  the  ofticer  making 
the  levy  shall  receive  half  commissions; 
and  §  3722  provides  that  sheriffs,  for  col- 
lecting money  under  execution,  shall  be 
entitled  to  certain  prescribed  percent- 
ages. Held,  that  a  sheriff  is  not  entitled 
to  fees  for  collecting  an  execution,  un- 
less the  sheriff  or  deputy  actually  col-, 
lects  the  money  on  the  execution,  or  un- 
less he  makes  an  actual  valid  levy  on 
property  of  the  defendant  in  execution, 
subject  to  levy  and  sale.  Northern  Ala- 
bama R.  Co.  V.  Lowery,  3  Ala.  App.  511, 
57  So.  260. 

A  sheriff  is  not  entitled  to  commis- 
sions on  money  paid  to  a  judgment 
creditor  before  execution  is  issued,  or  to 
fees  after  execution  is  issued,  if  the  pay- 
ment is  made  before  the  execution  is 
served  or  levied.  Northern  Alabama  R. 
Co.  V.  JLrOwery,  3  Ala.  App.  511,  S7  So. 
260. 

Double  Fees.-— Under  Code,  §§  3042, 
3047,  a  sheriff  can  not  in  any  case  be 
entitled  to  a  fee  "for  levying  fi.  fa.  and 


making  mon^y  thereon/'  and  to  anotfecr 
fee,  under  the  same  execution,  "for  kty- 
ing  fi.  fa.  when  sale  is  stayed,  ifter  krf, 
by  a  restraining  order."  Mastin  v.  Cd- 
lom,  28  Ala.  670. 

Judgment  Reduced  by  Set-Offs.-Jciig- 
ment  was  taken  by  agreement  thit  it 
should  subsequently  be  credited  with  cer- 
tain set-offs  due  the  judgement  defcato 
to  be  ascertained  by  a  chancery  suit  B^ 
fore  the  issue  of  an  execution,  the  sherif 
agreed  with  the  plaintiff  that  he  wodi 
charge  commissions  only  on  so  madi  c: 
the  judgment  as  remained  after  the  set- 
offs were  ascertained  and  deducted.  R^ 
lying  on  the  agreement,  the  exccnif: 
was  issued  and  the  sheriff  made  the  lerr, 
but  the  sale  was  stayed  and  the  execu- 
tion returned.  Held,  that  he  coold  e:: 
afterwards  claim  commissions  on  the  d-:^- 
inal  amount  of  the  judgment,  as  he  vis 
entitled  to  commissions  only  on  the  ^^ 
duced  amount  of  the  judgment.  Bnktri 
V.  Harrison,  53  Ala.  360. 

Service  of  Execution  Contrary  to  Flais- 
tifiPs  Instructions. — A  sheriff  can  not  dis. 
fees  for  the  service  of  an  execution  cc- 
trary  to  the  directions  of  the  plaktt 
Oswitchee  Co.  v.  Hope,  5  Ala.  629. 

!§  19.  Custody  and  Care  of  Property. 

As<  to  compensation  for  persons  od'' 
than  sheriffs  or  constables  for  ctistcij 
and  care  of  property  attached,  see  t^; 
title  ATTACHMENT. 

"Whatever  care,  labor,  or  expense  ±: 
condition  of  personal  property  on  wVVi 
a  levy  is  made  may  require,  the  sherf 
is  bound  to  provide,  and  the  fees  y- 
pressly  allowed  him  by  law  are  the  c:ea^ 
ure  and  extent  of  his  compensation.  The 
nature  of  the  property  is  to  be  cosri- 
ered,  and  its  situation;  and.  when  the*? 
require  extraordinary  labor  and  care  t  " 
its  preservation,  we  are  not  wiHin?  *- 
say  that  the  sheriff  is  not  entitled  tc  i 
reasonable  allowance  for  expense  -'• 
curred  in  bettering  it."  Smith  r.  Ht:*- 
dleston,  103  Ala.  223.  15  So.  521,  522. 

Expenses  of  Watclinisa.-~'*In  Ka^n 
etc.,  Sons  v.  Locke.  75  Ala.  332,  it  «J* 
said  that  it  is  the  duty  of  the  sherir  **: 
safely  keep  goods  levied  on,  and  a  st"^^^ 
measure  of  accountability  rests  oa  hr 
if  he  fails  therein.  He  most  employ  ft" 
diligence   as   an   ordinarily  pmdent  ct^' 
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eiB|4oyfl  about  his  own,  taking  into  the 
account  the  nature  of  the  chattel  to  be 
preserved.  A  stock  of  merchandise  re- 
quires more  labor  and  care  in  its  levy, 
preservation,  and  sale  than  ordinary  chat- 
tels. *  ♦  *  We  think,  too,  that  so 
movable  and  tempting  a  commodity  as 
ordinary  merchandise  will  frequently,  if 
not  generally,  justify  the  presence  of  a 
guard  or  watchman  at  night,  to  guard  it 
against  theft  and  incendiarism."'  Smith 
V,  Huddleston,  103  Ala.  223,  15  So.  521, 
522. 

Adhering  to  the  rule  laid  down  in 
Kahn,  etc.,  Sons  v.  Locke,  75  Ala.  332,  the 
appellant  was  entitled  to  a  deduction  for 
the  expenses  of  a  guard  of  the  goods  dur- 
ing the  nighttime,  while  the  goods  were 
in  his  possession.  He  was  not  entitled 
to  a  deduction  for  a  guard  during  the  day. 
The  sum  claimed  by  him  was  $2  per 
night,  and  its  reasonableness  was  not 
controverted.  The  aggregate  is  $48.  'The 
expense  of  invoicing  the  merchandise 
can  not  be  charged  on  the  proceeds  of 
the  sale.  Without  an  invoice  or  inven-, 
tory,  the  levy  could  not  have  been  made 
the  subject  of  a  proper  return  of  the  at- 
tachments, and  in  no  sense  was  the  in- 
voice an  extraordinary  service.  Smith  v, 
Huddleston,  103  Ala.  223,  15  So.  521,  522. 

The  return  of  a  sheriff  on  a  preceding 
execution  that  he  had  levied  on  slaves 
does  not  prove  that  he  kept  them  for  any 
definite  time,  so  as  to  warrant  a  charge 
for  their  keeping;  the  time  of  keeping  not 
being  stated  in  the  return.  Spence  v. 
Thompson,  11  Ala.  746. 

Cost  of  Insurance. — A  sheriff,  having 
levied  on,  and  having  the  custody  of, 
goods,  may  have  therein  an  insurable  in- 
terest. If  he  takes  insurance,  it  is  only 
for  his  benefit  and  indemnity;  and  he 
must  bear  its  expense,  without  charge  on 
the  property  or  the  proceeds  of  its  sales. 
The  measure  of  his  duty,  as  is  said  in 
Kahn,  etc.,  Sons  v.  Locke,  75  Ala.  332, 
is  the  exercise  of  the  care  and  diligence, 
in  the  preservation  of  the  property,  a 
man  of  ordinary  prudence  exercises  in  the 
care  and  preservation .  of  his  own  prop- 
erty of  like  kind.  Losses  occurring 
without  his  fault,  by  fire  or  other  acci- 
dents, the  subject  of  insurance,  do  not  in- 
volve him  in  liability.  It  is  not  material 
that  one  or  more  of  the  attaching  cred- 


itors requested  that  the  insurance  be 
taken.  If  this  be  the  fact,  the  appellant 
could  have  retained  the  expense  of  the 
insurance  from  the  moneys  to  which  they 
were  entitled,  but  it  can  not  entitle  him 
to  charge  the  property,  or  the  proceeds 
of  the  sale,  with  the  expenses.  Smith  v. 
Huddleston,  103  Ala.  223,  15  So.  521,  522. 

§  90.    Sales. 

Cost  of  Inventory. — A  charge  for  tak-  . 
ing  and  typewriting  an  inventory  of  the 
goods  is  not  a  legitimate  expense  of  the 
officer  in  making  execution  sale.  Brock 
V.  Berry,  132  Ala.  95,  31  So.  517;  Kahn, 
etc..  Sons  v.  Locke,  75  Ala,  332;  Smith  v. 
Huddleston,  103  Ala.  223,  15  So.  521. 

Under  Execution  Based  on  Void  Judg- 
ment.— "The  execution  in  this  case, 
though  regular  upon  its  face,  was  in  fact 
void,  and,  in  the  very  nature  of  things, 
no  right  can  arise  out  of  it.  The  statute 
exempts  the  sheriff  from  responsibility; 
but  it  was  not  designed  to  reward  or 
compensate  him  for  executing  such  proc- 
ess. It  would  be  most  unjust,  indeed,  to 
take  the  property  of  a  citizen  to  pay  for 
the  execution  of  process  against  him  ' 
which  was  issued  without  authority  of 
law.  The  principle  is  a  sound  one,  that 
'no  right  can  be  derived  from  an  unlaw- 
ful  act,  in  favor  of  a  sheriff  who  does  the 
unlawful  act;'  (Collier  v.  Windham,  27 
Ala.  291,  294);  and  hence  we  conclude, 
that  where  the  judgment  is  void,  the 
sheriff  is  not  entitled  to  commissions  for 
executing  the  fi.  fa.  issued  upon  it.  See 
Nowlin  V.  McCalley,  31  Ala.  678,  682." 
Wilson  V.  Sawyer,  37  Ala.  631,  633. 

§  21.  Collection  and  Payment  of  Money. 

Settlement  between  Parties. — After  a 
sheriff  had  attached  goods  in  an  action 
for'  rent  due  and  to  become  due,  the  suit 
was  settled  by  the  parties  without  a  sale 
of  the  property,  the  attachment  plaintiff 
remitting  a  part  of  his  just  claim,  and 
taking  another  lease,  and  defendant  agree- 
ing to  pay  the  costs  of  the  levy.  Held, 
that  the  attachment  defendant  was  liable 
to  the  sheriff  for  the  commission  pro- 
vided by  Code,  §  3687,  which  declares  that 
when  an,  attachment  is  levied  by  a  sheriff 
on  personal  property,  and  the  cause  is 
settled  without  a  sale,  he  is  entitled  to 
one-half  such  commissions  on  the  amount 
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of  the  demand  sued  for  as  are  allowed 
for  making  money  on  execution.  Morrow 
V.  Ro€enthil,  106  Ala.  1»8,  17  So.  608. 

Code,  §  3687,  relating  to  sheriffs  com- 
missions, provides  that  when  an  attach- 
ment is  levied  on  personal  property,  and 
the  cause  is  settled  without  a  sale,  the 
sheriff  shall  be  entitled  to  one-half  the 
commissions  on  the  amount  of  the  "de- 
mand" sued  for.  Held,  that  the  word 
"demand"  means  the  amount  which  plain- 
tiff in  attachment  is  entitled  to  recover, 
and  hence,  where  the  amount  really  due 
is  less  than  $4,200,  and  that  amount  was 
paid  by  the  defendant  to  plaintiffs  be- 
fore judgment,  the  sheriff  was  entitled  to 
his  commissions  only  on  that  amount, 
though  the  attachment  was  sued  out  for 
the  sum  of  $12,000.  United  States  Roll- 
ing Stock  Co.  V.  Clark,  95  Ala.  322,  10 
So.    917. 

§  8S.  Attendance  at  Court. 

The  sheriff  of  a  county  is  not  entitled 
to  extra  compensation  for  his  services 
and  attendance  upon  the  regular  terms 
of  county  and  circuit  courts,  when  such 
courts  are  engaged  in  the  trial  of  crim- 
inal cases.  Torbert  v.  Hale  County,  131 
Ala.  143,  30  So.  453. 

§  as.  Reports  and  Statements.' 

Code,  §  3677  provides  that  sheriffs  and 
other  officers  of  court  shall  .keep  fee 
books,  in  which  shall  be  entered  the  fees 
for  each  distinct  service  rendered  by 
them,  and  such  books  shall  be  open  for 
inspection  of  the  parties  in  interest. 
Bilbro  V.  Drakeford,  78  Ala.  318,  321; 
McDonald  v.  Cox,  104  Ala.  379,  16  So. 
113.  See  post,  "Penalties  and  Forfeiture 
of  Fees,"  §  29. 

§  24.  Computation  of  Mileage  and  Travel- 
ing Expenses. 

Under  the  statutes  a  sheriff,  in  convey- 
ing a  convict  to  the  penitentiary,  must 
travel  "the  land  route  usually  traveled" 
within  that  state,  and  he  can  not  carry 
him  through  other  states,  although  the 
"land  route  usually  traveled"  between  the 
courthouse  of  the  county  and  the  peni- 
tentiary may  be  through  those  states,  and 
he  can  not  recover  compensation  by  the 
mile  for  traveling  such  route.  Greene  v. 
McGhee,  37  Ala.  164. 


^  85.  Office  Eaqienses,  Sivplici  and  Ckik 


The  commissions  allowed  a  sherig  t? 
statute  for  collecting  money  on  a  iai 
facias  include  compensation  for  all  tite 
acts  of  levy  and  sale  required  to  effcc 
the  collection,  and  are  the  same  whctbc 
he  receives  the  money  from  the  defes!- 
ant  on  demand,  or  whether  he  is  pot  to 
the  trouble  of  levying  and  selling,  in  or- 
der to  "make  the  money;"  and  the  nk 
of  commissions  in  attachment  suits  i 
the  same,  with  the  exception  that  a  soLdl 
fee  is  allowed  for  making  the  Icry;  heace 
no  extra  compensation  can  be  allowed  tor 
clerk-hire,  or  making  the  rettim.  Kak 
etc..  Sons  v,  Locke,  75  Ala.  332. 

§  86.  Disbnnementt  and  Incidental  & 
penaes* 

As  to  expenses  for  care  of  property.  .<<e 
ante,  "Custody  and  Care  of  Property" 
§  19. 

§  87.   Penona  Liable  in  General 

Where  an  officer  had,  under  the  stawie 
(Rev.  Code,  §§  2593,  2594),  no  aothority 
to  retain  possession  of  a  steamboat  s^- 
by  him  under  an  order  in  a  detinue  sX 
for  a  longer  term  than  10  days,  helitbit 
the  plaintiff,  by  insisting  through  his  a:- 
torney  on  the  detention  of  the  boat  b 
the  officer  for  a  longer  time  than  10  dan^ 
on  the  ground  of  it  being  such  oftcers 
legal  duty  to  do  so,  carefully  abstains? 
from  making  any  personal  request  ^ 
not  thereby  make  himself  liable  to  -« 
officer  for  expenses  incurred  in  keeps? 
the  boat  for  a  longer  time.  Hall  r.  Fer- 
ryman, 42  Ala.  122. 

§  8S.  Liability  of  State,  Coimty  or  G?. 

Sheriffs  in  this  state  are  entitled  to  i^ 
paid  by  warrant  on  the  state  treascrt'. 
all  fees  in  criminal  cases,  except  vlti 
they  are  payable  by  the  county,  out  c* 
any  funds  administered  by  the  coiftj, 
whether  these  funds  are  general  or  spe- 
cial; unless  there  is  a  special  law  to  t:r 
contrary.  Johnson  v,  Reynolds,  44  A'* 
586. 

Code  1907,  §  6638,  allows  the  sherif  a 
fee  of  50  cents  for  serving  each  sabpoca 
in  a  criminal  case.  Section  664€  prorctf 
that  the  fees  of  sheriffs,  except  whtf« 
otherwise  provided  by  law,  shall,  in  ens- 
iiial  cases,  be  taxed  against  defeodast  3( 
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conviction,  or  against  the  prosecutor,  un- 
der !  730B,  and  that  if  an  execution 
is  returned  "No  property  found,"  or  if 
the  costs  are  not  otherwise  taxed,  such 
costs  must  be  paid  by  the  sUte,  except 
when  payable  by  the  county.  Section 
6636  provides  that  in  all  trials  in  the  cir- 
cuit, city,  or  county  courts,  where  the 
state  fails  to  convict,  or  the  indictment 
abates,  is  nol.  prossed,  or  withdrawn,  the 
fees  of  the  sheriff  shall  be  paid  out  of 
the  fine  and  forfeiture  fund.  Held,  that 
where  no  indictment  is  found,  the  sheriff's 
fee  for  summoning  witnesses  to  appear  be- 
fore the  grand  jury  in  such  cases  is  kot 
a  charge  against  the  general  funds  of  the 
county.  Board  of  Revenue  and  Road 
ComVs  of  Mobile  County  vl  State,  172 
Ala.  155,  54  So.  995. 

Code  1907,  §  6660,  providing  that,  if  no 
indictment  is  found  by  the  grand  jury  be- 
fore whom  witnesses  appear,  the  fees  of 
such  witnesses  must  be  paid  by  the 
county,  as  provided  by  |§  6662,  6666,  re- 
lates exclusively  to  claims  of  witnesses, 
and  not  to  those  of  officers  of  the  court, 
and  does  not  authorize  the  allowance  of 
claims  of  the  sheriff  for  fees  for  sum- 
moning witnesses  to  appear  before  the 
grand  jury,  where  no  indictment  is  found, 
against  the  general  funds  of  the  county. 
Board  v,  Drago,  172  Ala.  155,  54  So.  995. 

§  tB.  Penalties  and  Forfeiture  of  Fees. 

"The  object  of  the  statute  (Code,  § 
5007)  is,  as  we  have  held,  that  fee  books 
shall  be  kept  open  by  the  officers  of 
court  required  to  keep  them,  for  the  in- 
spection of  parties  in  interest,  and  that 
there  shall  be  entered  in  these  books  the 
fees  for  each  distinct  service  rendered  by 
them.  To  compel  compliance  with  the 
law,  a  forfeiture  of  all  fees  is  provided, 
if  such  books  are  not  kept,  or,  if  kept,  of 
all  fees,  not  entered  thereon.  Bilbro  v, 
Drakeford,  78  Ala.  318,  321."  McDonald 
V.  Cox,  104  Ala.  379,  16  So.  113,  114. 

§  80.  Taxation  of  Fees  and  I>i»biir»e- 
menta. 
The  half  commissions,  to  which  the 
sheriff  is  entitled,  upon  the  levy  of  an  ex- 
ecution on  property,  the  sale  of  which  is 
stayed,  becomes  a  part  of  the  costs  of  the 
case,  and  may,  without  motion  to  the 
court,  or  notice  to  the  defendant,  be 
taxed  by  the  clerk  as  such  in  an  execu- 


tion subsequently  issued.  Barron  v. 
Tart,  18  Ala.  668,  overruling  Oswitchee 
Co.  V,  Hope  &  Co.,  5  Ala.  620. 

FSmda  Out  of  Whic&  Payment  Made 
and  Priority  of  Claims^— Code,  §f  4895, 
4896,  provide  that  the  surplus  of  the  fine 
and  forfeiture  ftmd,  above  the  sum  re- 
quired to  pay  the  registered  claims  of 
state  witnesses,  shall  be  applied  to  the 
payment  of  the  clerk's  and  sheriff's  reg- 
istered fees.  Act  Feb.  10,  1887,  relating 
to  Mobile  county,  provides  that  the  sal- 
ary of  the  judge  of  the  city  court  of  Mo- 
bile shall  be  a  first  lien  on  the  fund,  then 
the  witness  certificates  in  the  hands  of 
the  person  to  whom  issued  shall  be  paid, 
but,  if  transferred,  they  shall  only  be  paid 
after  all  claims  due  the  clerk  and  sher- 
iff. Held,  in  a  contest  as  to  whether  the 
claims  of  the  clerk  and  sheriff,  irrespec- 
tive of  the  dates  of  their  registration, 
should  be  paid  prior  to  transferred  wit- 
ness certificates,  the  fact  that  the  surplus 
fund  was  insufficient  to  fully  pay  the  of- 
ficers' claims  was  no  objection  to  its  pro 
rata  application  to  their  payment.  Stone 
V.  Ames,  91  Ala.  644,  8  So.  421. 

§  81.  Recovery  of  Pees  or  Salary. 

When  the  money  collected  is  not 
enough  to  satisfy  the  debt  and  lawful 
costs,  and  the  sheriff  retains  more  than 
his  lawful  fees,  the  defendant  in  execu- 
tion can  not,  after  paying  to  the  plain- 
tiff the  balance  of  his  debt,  allowing  the 
sum  appropriated  by  the  sheriff,  recover 
from  the  sheriff  the  amount  unlawfully  re- 
tained by  him.  Chenault's  Adm'rs  v. 
Walker,  22  Ala.   275. 

III.  POWERS,  DUTIES  AND  LIABIL- 
ITIES. 

r  ' 

As  to  court  officers  in  general,  see  the 
title  COURTS. 

§  S8.  Nature  and  Extent  of  Authority  in 
General. 

See  ante,  "Nature  and  Existence  of  Of- 
fice," §  1. 

"Originally,  all  civil  process  issued  by 
a  justice  of  the  peace,  except  in  proceed- 
ings for  the  forcible  entry  and  detainer, 
or  the  unlawful  detainer  of  lands,  could 
be  served  or  executed  only  by  a  con- 
stable. The  service  or  execution  of  such 
process,  was  not  within  the  authority  and 
duty  of  the  sheriff.     By  an  act  approved 
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February  26,  1875,  which  formed  §  731  of 
the  Code  of  1876,  and  now  forms  §  811  of 
the  present  Code,  it  is  declared:  'The 
sheriff  is  authorized  to  execute  all  mesne 
and  final  process  which  is  required  of 
constables,  and  shall  receive  the  same 
fees  and  compensation  therefor,  and  he 
and  the  sureties  on  his  official  bond  shall 
be  liable  for  any  abuse  of  process  that  he 
may  execute  under  this  section.'  The  op- 
eration and  effect  of  the  statute  are  that, 
in  the  execution  of  all  mesne  and  final 
process  which  constables  had  been  re- 
quired and  authorized  to  execute,  the  duty 
and  authority  of  the  sheriff  is  coextensive 
with  that  of  the  constable.  Statutes  au- 
thorizing the  execution  of  such  process 
may  have  nominated  a  constable  only  as 
charged  with  the  duty.  Such  statutes  are 
in  pari  materia  with  the  succeeding  stat- 
ute, conferring  on  the  sheriff  the  duty  and 
authority  coextensive  with  that  which 
they  conferred  on  a  constable,  and  must 
be  read  and  construed  iii  connection. 
The  statute  authorizing  the  levy  on  lands 
of  an  execution  issued  by  a  justice  of  the 
peace  was  in  existence  long  prior  to  the 
statute  authorizing  the  sheriff  to  execute 
mesne  or  final  process  issued  by  a  jus- 
tice. Naturally,  as  a  constable  only  then 
had  authority  to  levy  executions  issued 
by  a  justice,  it  designated  the  constable 
as  the  officer  to  make  the  levy.  But  the 
subsequent  statute  intervened,  and,  when 
the  two  are  read  in  connection,  it  is  ob- 
vious that,  while  the  duty  and  authority 
of  the  constable  is  not  taken  away,  the 
duty  and  authority  of  the  sheriff  is  con- 
current and  coextensive."  Mickle  v. 
Montgomery,  111  Ala.  415,  20  So.  441, 
442;  Sandlin  v.  Anderson,  82  Ala.  330,  3 
So.   28,   29. 

The  writ  of  attachment  issued  by  the 
mayor  ivas  directed  "to  any  constable  of 
said  county,*'  and  was  executed  by  the 
sheriff.  Held,  that  under  §  731  of  the 
Code  of  Alabama,  1876,  providing  that 
"the  sheriff  is  authorized  to  execute  all 
mesne  and  final  process  which  is  required 
of  constables,"  the  sheriff  was  authorized 
to  execute  the  writ.  Bain  v.  Mitchell,  82 
Ala.  304,  2   So.  706. 

Custodian  of  Courthouse  and  JaiL— The 
sheriff  is  the  legal  custodian  of  both  the 
courthouse  and  the  jail,  and  it  is  his  duty 
to     exclude     intruders     therefrom.     Code 


1907,  §§  132,  7191.  "If  he  comm:U  tbe 
charge  of  the  basement  to  an  enguetr, 
it  is  his  duty  to  make  such  rules  and  reg- 
ulations as  will  insure  the  building  free 
the  entrance  of  intruders,  it  wu  tac 
neglect  on  the  part  of  the  sherifi  mx: 
the  circumstances  of  this  case  to  fail  en- 
tirely to  give  any  orders  for  the  dosj* 
of  the  doors  before  leaving  the  baud^ 
for  the  night.  He  is  not  responsbk  :a; 
the  negligence  of  his  deputies  if  he  hi 
made  proper  selections  and  given  ±a 
proper  directions;  but  he  is  re^ns;bie 
for  not  instructing  them  to  uke  tii; 
proper  precautions."  State  v.  Cams 
162  Ala.  210,  50  So.  296,  297. 

Estoppel   to   Deny  Authority.-Tbocd 

the  sheriff  may  generally  refuse  to  ^ 
liver  property  to  the  purchaser  until  ±i 
purchase  money  is  tendered  or  paii  yf. 
if  he  makes  it  one  of  the  conditiocs  / 
a  sale,  when  selling  partnership  effco 
under  execution  against  one  of  the  prt- 
ncrs  individually,  that  he  will  make  «:• 
tual  delivery  of  the  goods  to  the  pi- 
chaser,  he  can  not,  in  an  action  by  t- 
for  the  price,  be  heard  to  insist  that  he 
had  no  authority  as  sheriff  to  make  kl* 
stipulation.  Andrews  r.  Keith,  34  Ali 
722. 

§  83.  Authority  of  Deputies  and  Astf- 
ants. 

As  to  authority  to  bind  principal  >ft 
post,  ''Liabilities  for  Acts  or  Oinis5:c«t:> 
of  Deputies  or  Assistants,"  §  47. 

A  sheriff  can  not  ratify  the  illegal  i" 
of  one  assuming  to  act  as  his  dc;-** 
making  a  levy  in  his  name  withoor  ar 
thority,  so  as  to  render  such  act  u". 
Perkins  y.  Reed,  14  Ala.  536. 

After  Expiration  of  Principal's  Tennflt 
Office. — Service  of  process  by  a  depiu. 
after  the  sheriffs  term  has  cxpirei  ::' 
before  his  successor  is  qualified,  isn* 
Garner  v.  Clay,  I'Stew.   182. 

Authority  to  Leyy  Attachment  Issaei 
by  Justice  for  Amount  Greater  Than  Hs 
Jurisdiction.— "We  are  not  indinti  t: 
disturb  the  authority  of  the  case  of  Pee- 
bles V.  Weir,  60  Ala.  413,  416,  as  to  i'« 
competency  of  a  special  constable  to^^ 
an  attachment  issued  by  a  justice  o*  :^ 
peace,  and  returnable  to  the  circuit  c«^- 
for  an  amount  greater  than  the  JTi5t:.t> 
jurisdiction,  and  not  in  excess  of  the  >'=^ 
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required  to  be  given  by  constables.  For 
many  years,  at  least  as  far  back  as  1838, 
justices  of  the  peace  have  had  authority 
to  issue  attachments  for  sums  9xceeding 
their  final  jurisdiction,  and  make  them  re- 
turnable into  the  circuit  court.  But  prior 
to  the  act  of  February  5,  1856,  (Acts 
1855-56,  p.  18,)  there  was  no  law  author- 
izing a  constable  to  levy  such  an  attach- 
ment, as  was  held  in  Martin  v.  Dollar,  32 
Ala.  422,  in  reference  to  a  levy  made  by  a 
constable  in  1838.  That  act,  which  now 
constitutes  §  2956  of  the  Code,  au- 
thorized such  levies  to  be  made  by  the 
constable  of  the  beat  in  which  said 
process  may  issue,  provided  the  amount 
shall  not  exceed  the  amount  of  the  con- 
stable's bond.  Many  reasons  may  read- 
ily be  conceived  for  confining  the  power 
thus  extended  to  bonded  officers.  The 
duty  imposed  involved  liability  extraor- 
dinary in  character  and  amount,  as  com- 
pared with  that  attaching  to  the  execu- 
tion of  the  usual  process  issuing  out  of 
justices'  courts,  and  to  which  the  statute 
authorizing  service  by  deputies  (Code,  § 
850)  applies."  Carter  v.  Palmer,  90  Ala. 
138,  7  So.  531. 

§   84.    Authority   of  .Coroner,    Elisor   or 
Other  Substitute. 

"By  the  act  of  1833  (Clay's  Dig.  159), 
it  is  enacted  that  the  coroner  shall  exe- 
cute all  process  when  the  sheriff  is  a 
party  in  interest,  and  perform  all  the  du- 
ties of  sheriff  when  from  any  cause  he 
may  be  incompetent  to  act  as  such;  he 
shall  also  be  keeper  of  the  jail  when  the 
sheriff  is  imprisoned;  and  for  failing  to 
perform  any  of  the  duties  prescribed,  he 
shall  be  liable  to  all  the  penalties  pre- 
scribed against  sheriffs  for  similar  de- 
faults."   Patterson  v.  Gaston,  17  Ala.  223, 


226. 


§   85.  Authority  beyond  Territorial  Lim- 
its of  Jurisdiction. 

An  attachment  levied  by  a  sheriff  on 
property  situated  entirely  without  the 
limits  of  his  county  is  void.  Jones  v.  Bax- 
ter, 146  Ala.  620,  41  So.  781. 

§  36.  Authority  after  Expiration  of  Term. 

See  generally  the  titles  EXECUTION; 
PROCESS. 

Where  a  levy  is  made  on  land  in  the 
life   of  a  writ   of  execution,  and   during 


the  term  of  office  of  the  officer  to  whom 
it  is  delivered,  he  may  make  a  sale  of  the 
property  after  his  term  has  expired. 
Bondurant  v.  Buford,  1  Ala.  359;  Leavitt 
V.  Smith,  7  Ala.  175. 

In  Bondurant  v.  Buford,  1  Ala.  359,  364, 
this  court  said:  "By  a  seizure  of  prop- 
erty under  the  writ,  we  have  seen  that  a 
special  interest  vests  in  the  sheriff,  who 
may  sell  it,  even  after  the  return- day  has 
passed,  without  a  venditioni  exponas.  It 
is  on  the  ground  of  the  special  interest 
thus  acquired  by  the  sheriff,  that  the  dis- 
charge of  the  debtor,  to  the  extent  of  the 
value  of  the  property  seized,  that  an  ex- 
cution  is  considered  an  entire  thing,  and 
must  be  completed  by  him  who  com- 
mences it."  To  the  same  effect  is  Leavitt 
V.  Smith,  7  Ala.  175;  Evans  v.  Governor, 
18  Ala.  659,  663;  and  Ryan  v.  Couch,  66 
Ala.  d44.  In  the  last-named  case,  it  was 
said:  "We  do  not  think  this  view  of  the 
case  is  affected  by  §§  206  and  3190  of  the 
Code  of  1876"  (§§  3133  and  1897  of  the 
Code  of  1896).  '*The  decisions  of  this 
court  and  the  recognized  principles  of  the 
common  law,  touching  the  duties  of  sher- 
iffs, superadd  vitality  to  this  statute 
(§  3190),  and  are  in  perfect  harmony  with 
its  letter  and  spirit.  It  comes  within  the 
exceptions  intended  to  be  ingrafted  on  § 
206  by  the  lawmaking  power.""  Code 
1896,  §  3133.  Bruister  v.  Gavin,  1^  Ala. 
317,  28  So.  410,  411. 

0 

When  a  sheriff  has  levied  an  execution 
on  personal  property,  it  is  his  dHity  to 
make  the  sale,  notwithstanding  the  ex- 
piration of  his  term  of  office  since  the 
levy,  though  Code,  §  206,  requires  official 
books,  papers,  etc.,  to  be  delivered  by  an 
officer  to  his  successor.  Ryan  v.  Couch, 
66  Ala.  244. 

"The  sounder  rule,  however,  is  to  con- 
fine this  principle  to  levies  on  personal 
property  Such  levies  invest  the  officer 
making  them  with  a  special  property  in 
the  goods,  which  are  thereby  brought 
into  his  temporary  custody.  Personal 
properxy  is,  besides,  more  perishable  in 
its  nature.  On  this  ground,  a  distinction 
may  be  properly  made,  which  would  per- 
mit a  venditioni  exponas,  issued  after  the 
expiration  of  the  term  of  the  officer  mak- 
ing the  levy,  to  be  executed,  in  such  a 
case,  by  his  successor."  Ryan  v.  Couch, 
66   Ala.   244,  249. 


858 


Sheriffs  and  Constables 


§§3^39 


Writ  Delivered  to  Sheriff  after  Expira- 
tion of  Tennv— When  an  execution  comes 
to  the  hands  of  a  sheriff  after  the  expira- 
tion of  his  term  of  office,  he  has  no  more 
authority  to  levy  it  than  any  other  pri- 
vate individual.  Andress  v.  Broughton, 
21  Ala.  200. 

§  37.  Authority  of  Successor  as  to  Pend- 
ing Proceedings,  and  Transfer  of 
Process,  Prisoners,  and  Property  in 
Hands  of  Former  Officer. 

An  execution,  being  in  the  hands  of  a 
sheriff  unexecuted  when  he  goes  out  of 
office,  should  be  handed  over  to  his  suc- 
cessor, who  should  execute  it.  Lawson 
V,  Orear,  4  Ala.  155. 

The  successor  in  office  to  the  sheriff 
who  levied  a  writ  of  attachment  may 
make  the  return.  Carter  v,  O'Bryan, 
105  Ala.  305,  16  So.  8»4. 

"The  objection  that  the  sheriff,  who 
made  the  levy  and  who  had  failed  to 
make  the  proper  returns,  could  alone 
make  them,  and  that  his  successor,  in 
compliance  with  an  order  of  the  court 
to  do  so,  could  not  make  them,  was  with- 
out merit.  The  duty  to  be  performed 
attached  to  the  officer,  and  was  an  of- 
ficial, not  personal,  duty."  Carter  v. 
O'Bryan,  105  Ala.  305,  16  So.  894,  897. 

§  88«  Duties  as  to  Service  and  Return  of 
Proceaa  in  GeneraL 

Liability  for  failure  to  make  return,  see 
post,  "Failure  to  Make  Return,"-  §  64. 
Liability  for  failure  to  serve  or  delay  or 
defect  in  service,  see  post,  "Failure  to 
Serve  or  Delay  or  Defect  in  Service  of 
Process  or  Papers  in  General,"  §  48.  Lia- 
bility for  making  false  return,  see  post, 
"False  Return,"  §  65. 

The  sheriff  is  (he  officer  attached  for 
service  to  the  circuit  courts,  and  pr6c- 
esses  emanating  therefrom,  especially  in 
capital  cases,  should  be  served  by  him  or 
his  deputies.  Bradberry  v.  State,  156 
Ala.  74,  46  So.  968. 

"The  duty  of  a  sheriff  is  to  execute 
and  return  with  due  diligence  the  proc- 
ess and  orders  of  the  courts  of  record 
of  this  state.  Code  1886,  §  810,  subd.  1." 
Birmingham  Dry-Goods  Co.  v.  Bledsoe, 
117  Ala.  495,  23  So.  153,  154. 

"He  is  bound  to  make  a  reasonable 
effort  to  serve  a  summons,  or  execute 
any  other  process  placed  in  his  hands  by 


the  court;  and  press  of  business  is  do  a* 
cuse  for  his  failure  to  do  so.  His  bos- 
ness  is  to  provide  himself  with  a  sal- 
cient  n^piber  of  competent  deputies  b 
enable  him  to  execute  the  mandates  oi 
the  court,  within  the  time  required  br 
law.  Hallett  v.  Lee,  3  Ala.  28."  Binnof- 
ham  Dry-Goods  Co.  v,  Bledsoe,  117  Ak 
495,  23   So.   153,   154. 

§  89.  Duties  as  to  Levy  on  or  Other  Tak- 
ing of  Property  and  Custody  and  Db- 
position  Thereof. 

Sec  post,  "Failure  to  Levy  on  or  Tslc 
or  Deliver  Possession  of  Property,"  \  52: 
"Insufficient  Levy,"  §  53;  '*Wrongtt 
Levy  or  Other  Taking  of  Property,*  5  5*; 
"Loss  of  or  Injuries  to   Property,"  §  ^ 

"When  the  sheriff  received  the  exec:- 
tion,  it  was  his  duty,  in  the  abseoce  i 
instructions  from  the  owner  of  the  pd;- 
ment  not  to  do  so,  to  levy  the  execot- 
upon  sufficient  property  of  the  defendai 
in  the  execution,  subject  to  levy  au^ 
sale,  to  satisfy  it,  if  he  could  find  it  He 
must  execute  the  writ  with  dilignc: 
Code,  §  4098."  Northern  Alabama  2. 
Co.  V.  Lowery,  3  Ala.  App.  511,  57  Sc 
260,  261. 

It  is  the  duty  of  the  sheriff,  in  gcod 
faith,  to  levy  an  execution  on  siiffide!!: 
of  the  property  of  the  defendant,  if  t3 
be  had,  as  will,  in  all  reasonable  proba- 
bility, yield  at  a  public  sale  the  neces»7 
amount  of  money.  Governor  r.  PoitH 
9  Ala.  83. 

Presumption  of  Ownership  from  Pot- 
session^ — Where  a  sheriff  or  consul 
seeking  to  levy  an  attachment  finds  y^' 
sonal  property  in  the  possession  of  t!:^ 
defendant  in  attachment,  he  is  endtlfi 
in  the  absence  of  notice  to  the  contrar. 
to  presume  that  the  person  in  possesses 
is  the  owner  of  the  property,  and  it  *-* 
his  duty  to  levy  upon  it  accordire'; 
Mattingly  v.  Houston.  5»  So.  78,  1«T  Ah 
167. 

Duty  Where  Conflicting  Rights  as  ^ 
Ownership  Arise.— The  sheriff  is  bosri 
to  pursue  the  mandate  of  an  execot^ 
unless  otherwise  directed  by  the  plaiai^ 
his  attorney,  or  some  one  having  ac  '^ 
terest  admitted  by  the  plaintiff,  ari  :^ 
not  bound  to  determine  conflicting  r^*^ 
and  interest  which  may  arise.  Patter  : 
Hamner,  28  Ala.  618. 

"The  sheriff  was  bound  to  pursue  'i^ 
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mandate  of  the  process,  unless  otherwise 
instructed  by  the  plaintiff  therein,  or  his 
attorney,  or  by  some  one  having  an  in- 
terest admitted  by  the  plaintiff.  The 
sheriff  certainly  was  not  bound  to  con- 
stitute himself  a  judge,  to  determine  the 
questions  of  conflicting  rights  and  inter- 
ests which  arose  out  of  the  .agreement 
mentioned  in  the  replications.  Oswit- 
chee  Co.  v,  Hope  &  Co.,  5  Ala.  629; 
Gary.r.  Boykin,  7  Ala.  154;  Crenshaw  r. 
Harrison,  8  Ala.  342;  Baylor  v,  Scott,  2 
Port  315;  Williams  v.  Charles,  7  Ala. 
202;  Bondurant  v,  Buford,  1  Ala.  359; 
Eldridge  v,  Spence,  16  Ala.  682;  Chen- 
ault  r.  Walker,  22  Ala.  275."  Patton  v. 
Hamner,  28  Ala.  618,  622.  See  post, 
"Indemnity  to  Officers,"  §  40. 

Place  of  Keeping. — Where  goods  are 
seized  by  a  sheriff  in  detinue,  it  is  imma- 
terial where  they  are  kept,  so  long  as 
they  are  kept  safely  by  the  officer  and  ready 
to  be  delivered  as  the  law  might  require. 
Carmichael  v.  United  States  Fidelity  & 
Guaranty  Co.,  60  So.  .1003,  163  Ala.  320. 

Lots  of  Property— liability  for  Defi- 
ciency after  Snbtequent  Levy. — ^Where  a 
sheriff,  by  suffering  a  slave  seized  under 
execution  to  escape,  has  incurred  a  lia- 
bility to  the  plaintiff,  a  subsequent  levy 
of  the  execution  on  other  property, 
which  fails  to  yield  enough  for  its  satis- 
faction, will  not  exempt  him  from  the 
liability.    Eldridge  v,  Spence,  16  Ala.  682. 

§  40.  Indemnity  to  Officer. 

See  post,  "Liabilities  of  Parties  and  In- 
demnitors to  Officers,"  §  72. 


§41. 


Right  to  Require. 


If  a  sheriff  entertains  real  doubt  as 
to  whether  property  in  the  possession 
of  a  defendant  is  liable  to  an  execution 
in  his  hands,  he  may  demand  a  bond  of 
indemnity  from  the  plaintiff  before  levy 
is  made,  and  if  the  plaintiff,  on  such  de- 
mand, refuses  to  indemnify  him,  he  is 
not  liable  for  failing  to  make  the  money 
on  the  execution.  McGehee  v.  Chandler, 
15  Ala.  659. 

Where  a  sheriff  is  in  doubt  whether  a 
defendant  in  execution  is  the  rightful 
owner  of  personal  property  in .  his  pos- 
session, it  is  his  duty  to  demand  a  bond 
of  indemnity  of  the  plaintiff;  otherwise, 
in  a  proceeding  against  him  for  a  failure 
to  make  the  money,  the  burden  will  be 


cast  on  him  to  show  that  the  property 
was  in  reality  not  liable.  Minter  v,  Bige- 
low,  9  Port.  481. 

To  entitle  the  sheriff,  under  Clay's  Dig. 
pp.  209,  201,  §§  44,  50,  to  a  bond  of  in- 
demnity from  the  plaintiff  in  execution  in 
making  a  levy,  he  must  show  some  claim 
to  the  property  adverse  to  the  title  of 
the  defendant  in  execution.  Ogden  v. 
Powell.   7  Ala.  243. 

Demand  for  Indemnifying  Bond  after 
Levy. — Section  2963  of  the  Code  pro- 
vides: ''When  a  doubt  exists  as  to  the 
title  of  the  defendant  to  personal  prop- 
erty which  the  sheriff  is  required  to  levy 
upon,  he  may  demand  indemnity  from 
the  plaintiff/'  This  statute  does  not  say 
that  the  doubt  referred  to,  to  authorize 
a  demand  for  indemnity,  must  exist  be- 
fore the  levy  is  made;  and  it  would  cer- 
tainly be  a  narrow  construction,  and  one 
directly  against  the  policy  of  the  law,  to 
so  interpret  it  It  was  to  relieve  him 
of  the  peril  under  which  he  proceeded  in 
such  cases  at  common  law  that  the  stat- 
ute was  passed.  The  rule  was  a  harsh 
one  which  required  him  to  proceed,  as 
the  agent  of  the  plaintiff  in  making  his 
money,  and  run  all  the  risk  of  a  mistake 
in  so  doing;  and  so,  at  the  suggestion 
of  a  better  and  juster  policy,  this  stat- 
ute was  passed.  It  is  reasonable  and 
fair  to  hold  that  he  may  demand  indem- 
nity, under  this  statute,  after,  as  well  as 
before,  the  levy,  and,  if  not  given,  he  is 
not  bound  to  sell.  If  a  sacrifice  is  to  be 
made  at  this  point,  better  the  plaintiff 
than  the  sheriff.  Screws  v,  Watson,  48 
Ala.  628;  Lavretta  v.  Holcombe,  98  Ala. 
503,   12  So.   789,  790. 

Execution    or     Venditioni    Exponas. — 

"There  is  but  little  difference  in  fact,  and 
none  in  legal  effect,  between  an  execu- 
tion and  a  venditioni  exponas.  The  one 
is  an  order  to  seize  any  property  the 
sheriff  may  find  which  belongs  to  the 
defendant  and  sell  it,  to  satisfy  the  judg- 
ment on  which  it  issued;  the  other  is  an 
order  to  sell  particular  property  already 
seized  and  in  the  hands  of  the  officer,  to 
satisfy  the  judgment  on  which  it  issued. 
They  are  the  means  of  accomplishing  the 
same  end — the  satisfaction  of  the  judg- 
ment. The  officer  levying  and  selling  is 
exposed  to  the  same  hazards,  against 
which    it    is    the    policy    of  the  law    to 
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shield  him,  in  proceeding  to 'accomplish 
this  result,  so  beneficial  to  the  plaintiff, 
whether  under  the  one  or  the  other." 
Lavretta  r.  Holcombe,  98  Ala.  503,  12 
So.   789,   790. 

§  42.  ^  Requisites  of  Bond  or  Other 

Security. 

A  bond  to  indemnify  a  sheriff  for  levy- 
ing on  and  selling  the  property  of  a 
stranger  to  the  judgment,  and  not  sup- 
posed to  belong  to  the  defendant  in  exe- 
cution, being  one  to  indemnify  him 
against  the  consequence  of  a  trespass 
which  he  was  invited  to  commit,  was  il- 
legal, and  no  action  could  be  based 
thereon.     Prewitt  v,  Garrett,  6  Ala.  128. 

A  bond  of  indemnity,  given  to  induce 
a  sheriff  to  levy  a  void  execution,  is  it- 
self void,  and  can  not  be  enforced  by 
suit.     Collier  v.  Windham,  27  Ala.  291. 

Sale  after  AppeaL — Where  a  claimant, 
on  trial  of  the  right  to  property  levied 
on,  appeals  from  the  justice's  court  to 
the  circuit  court,  and  the  constable,  in- 
stead of  delivering  him  the  property, 
sells  it  under  a  bond  of  indemnity  from 
the  plaintiff  in<  execution,  such  bond  is 
void,  since  its  consideration  requires  the 
doing  of  that  which  is  against  the  law. 
Murray  v.  Ezell,  3  Ala.  148. 

§  48.  Instructions    of    Parties  or    Attor- 
neys. 

It  is  a  sufficient  excuse  for  an  officer, 
in  not  returning  an  execution,  that  the 
plaintiff  authorized  him  to  hold  it  up. 
Robertson  v.   Coker,   11   Ala.   466. 

§  44.  Duties    as    to    Collection,    Custody 
and  Payment  of  Money. 

"The  sheriff  is  the  agent,  appointed  by 
law,  to  collect  the  money  on  executions; 
but  he. is  not  bound  to  search  out  the 
plaintiff,  and  tender  to  him  the  money 
collected.  Neither  is  he  required  by  law, 
to  pay  it  into  court.  He  holds  it  under 
a  lawful  authority,  until  a  demand  /or 
request  is  made  by  one  entitled  to  re- 
ceive it."  McBroom  r.  Governor,  6  Port. 
32,  46. 

Payment  to  Agent — Under  the  statute 
of  Alabama  which  requires  that  the  ap- 
pointment of  an  agent. shall  be  indorsed 
on  an  execution  when  the  plaintiff  does 
not  reside  in  the  county  to  which  it  goes, 
or  shall  be  made  in  writing,  the  sheriff 


may  refuse  to  pay  until  such  evidttc! 
is  furnished  him;  but  he  waires  this 
either  by  paying  a  part  of  the  mocev  e: 
in  any  manner  recognizing  the  afoi^ 
Brazeal  v.  Smith,  5  Ala.  206. 

§  45.  LUbiUties  for  Official  Acts  m  Gc 
eraL 

A  sheriH  who  has  made  a  lawful  seii- 
ure  under  execution,  and  who  rcksci  i: 
permit  the  defendant  to  replevy  the  ^:r 
erty  on  a  valid  and  sufficient  bood.  ;& 
not  thereby  a  trespasser  ab  inx 
Walker  v,   Hampton,  8   Ala.  412. 

Liability  after  Expiration  of  Tctbl- 
Where  a  sheriff  levies  on  and  sells  •> 
fendant's  property  under  an  exeat;«: 
coming  to  his  hands  after  the  cxpL-dtiss 
of  his  term,  he  will  be  liable  as  a  trer 
passer.  Andress  v,  Broughton,  Si  AIi 
200. 

§    46.    Process,   Judgment,   or  Order  i 
Court  as   Protection   Itom  LiaUi? 

"The  Code  provides,  that  'whcDcre:  ; 
appears  that  the  process  is  regular  oc  t^ 
face,  and  is  issued  by  the  competent  a.- 
thority,  a  sheriff,  or  other  minxateml  c'- 
ficer,  is  justified  in  the  execution  of  *i< 
same,  whatever  may  be  the  defect  in  tb 
proceeding  on  which  it  was  'iss^xl 
Code,  §  2284.  This  section  was  desir- 
to  give  legislative  sanction  to  the  j~^' 
and  salutary  rule,  adopted  by  some  atzr.- 
independently  of  legislation,  that  inir.^ 
terial  officers  are  not  responsible  for  :i- 
ecuting  any  process  regular  on  its  :*:'^ 
if  the  court  from  which  it  issues  has  %■•'- 
eral  jurisdiction  to  award  such  prx^^ 
although  *  it  had  not  jurisdiction  ia  :-*• 
particular  case."  Wilson  r.  Sawyer, 
Ala.  631,  632;  Bender  r.  Graham,  M -.= 
269;  Martin  v.  Hall,  70  Ala.  421;  C^* 
V,  Lamb,  76  Ala.  406;  Meyer  v.  Hcaij^ 
75  Ala.  390;  Ward  v.  Deadman,  124  A- 
288,  26  So.  916,  917;  Fortner  r.  Fazu^ 
gan,  3  Port  257. 

"If  an  officer,  in  the  executioQ  of  vtvC' 
ess,  obeys  strictly  the  mandate  of  '^-* 
writ,  he  discharges  his  duty,  and  it  wcJii 
be  intolerable,  that  he  should  be  co£^  -- 
ered  a  trespasser,  or  made  liable  to  ^<- 
ers,  for  obeying  the  mandate  of  the  U« 
Courts,  therefore,  uniformly  v^-- 
their  officers  so  long  as  they  act  «'•:  •- 
the  line  of  their  duty,  but  no  hr^f 
When  they  assume  to  do  what  the  r'-*'' 
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ess  iii  their  hands  does  not  command, 
they  act  upon  their  own  responsibility 
for  their  acts."  Lyon  v.  Goree,  15  Ala. 
360,    362. 

"A  sheriff  is  bound  to  execute  a  proc- 
ess, coming  into  his  hands,  according  to 
its  exigency,  which  is  regular  on  its  face, 
and  issued  by  a  court  of  competent  ju- 
risdiction. He  is  under  no  legal  duty 
to  examine  the  regularity  of  the  judg- 
ment, on  which  it  is  issued;  and  if 
irregular,  such  irregularity  is  no  ex- 
cuse for  his  failure  to  execute  the 
process.  If  the  judgment  is  in  fact 
void,  the  sheriff  may  avail  himself  of 
this,  as  a  defense  for  not  obeying  its 
mandate;  but,  in  such  case,  the  writ,  be- 
ing regular  and  valid  on  its  face,  will 
operate  tp  protect  him  in  its  execution. 
This  salutary  principle  has  been  affirm- 
atively declared  by  §  3041  of  the 
Code,  as  follows:  'Whenever  it  appears 
that  the  process  is  regular  on  its  face, 
and  is  issued  by  the  competent  author- 
ity, a  sheriff,  or  other  ministerial  officer, 
is  justified  in  the  execution  of  the  same, 
whatever  may  be  the  defect  in  the  pro- 
ceeding on  which  it  was  issued.'  This 
rule  is  merely  protective,  and  the  sheriff 
can  not  found  on  it  a  title  or  claim." 
Clark  V,  Lamb,  76  Ala.  406,  408. 

Statute  Intended  for  Protection  of  Of- 
ficer Only.— -The  statute  providing  that 
a  sheriff  or  other  ministerial  officer  is 
justified  in  the  execution  of  process  reg- 
ular on  its  face,  whatever  may  be  iht 
defect  in  the  proceeding  on  which  it  was 
issued  (Code,  1876,  §  3041),  is  intended 
only  for  the  protection  of  the  officer  ex- 
ecuting the  process,  and  can  not  impart 
validity  to  a  levy  and  sale  made  by 
him  under  the  process;  nor  can  the  pro- 
tection of  the  statute  be  extended  to 
third  parties  who  procured  the  issue  and 
execution  of  the  process.  Meyer  v, 
Hearst,  75  Ala.  390. 

Execution  Voidable  Only. — An  execu- 
tion, which  is  voidable  only,  and  not 
void,  affords  full  and  ample  protection 
to  the  officer  who  obeys  its  mandate. 
Cogburn  v.   Spence,  15  Ala.  549. 

Warrant  [flowing  on  Its  Face  Lack 
of  Authority  to  Issue  It. — A  warrant  is- 
sued by  a  justice  of  the  peace,  if  it  shows 
on  its  face  that  the  justice  had  no  au- 
thority  to  issue   it,  is   no   protection   to  i 


the  officer  executing  it;  but  he  may  be 
treated  as  a  trespasser.  Noles  v.  State, 
24  Ala.   672. 

Bzecutioa  Void  on  Its  Pace.— An  ex- 
ecution void  on  its  face  can  not  justify 
a  seizure  of  goods  by  a  sheriff,  regard- 
less of  who  is  the  owner.  Stephens  v. 
Head,   36   So.    565,   138   Ala.   455. 

Defendant,  a  constable,  levied  on  cer- 
tain cotton  under  a  void  writ,  and  deliv- 
ered the  same  to  plaintiffs  landlord,  who 
sold  the  cotton  and  applied  the  proceeds 
to  an  alleged  indebtedness  of  plaintiff 
for  rent.  Held,  that  though  plaintiff  was 
indebted  to  his  landlord  to  an  amount 
exceeding  the  value  of  the  cotton,  such 
facts  constitute  no  defense  to  an  action 
against  fhe  constable  for  conversion. 
Smith  V.  Hilton,  41  So.  747,  147  Ala.  642. 

Where  Property  of  Third  Person  or 
Stranger  to  Writ  Is  Taken. — An  officer 
selling  property  under  the  mandate  of 
a  writ  of  venditioni  exponas  is  not  pro- 
tected thereby  if  he  knows  that  the 
property  does  not  belong  to  the  party 
under  judgment  against  whom  it  is  sold. 
Burgin  v,  Raplee,  100  Ala.  433,  14  So. 
205;  Albright  v.  Mills,  86  Ala.  324,  5  So. 
591;  Clark  v.  Lamb,  76  Ala.  406;  Martin 
V.  Hall,  70  Ala.  421;  Screws  v.  Watson, 
48  Ala.  628.  See  post,  "Property  of 
Third   Persons,"    §    57. 

An  officer,  who,  in  serving  an  execu- 
tion, goes  beyond  its  mandate  and  takes 
property  from  the  possession  of  a  stran- 
ger, can  claim  no  protection  under  his 
writ.    Lyon  v.  Goree,  15  Ala.  360. 

A  writ  in  detinue  directing  the  seizure 
and  delivery  of  specific  chattels  can  not 
be  pleaded  to  justify  an  entry  on  lands 
to  take  them,  and  dispossession  of  one 
not  party  to  the  writ,  unless  it  appear  by 
plea  that  the  property  seized  was  the 
same  as  described  in  the  writ,  and  sub- 
ject to  seizure  in  his  hands  as  privy  to 
the  defendants  to  the  writ.  West  v, 
Hayes,    23    So.    727,    120    Ala.    92. 

Sufficiency  of  Preliminary  Proceed- 
ings.— ^An  officer  may  justify  under 
process  regular  on  its  face,  when  issued 
by  competent  authority,  though  in  fact 
void  for  defects  in  the  proceedings  on 
which  it  issued  (Code  1896,  §  1807; 
Meyer  v.  Hearst,  75  Ala.  390;  Clark  v. 
Lamb,  76  Ala.  406."  Adamson  v.  Noble, 
137  Ala.  668,  35  So.   139,  140. 
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An  officer  may  justify  under  an  execu- 
tion valid  on  its  face,  notwithstanding 
irregularities  in  the  proceedings  before 
judgment.  Averett  v,  Thompson,  15  Ala. 
1678. 

When  a  supersedeas,  referring  to  the 
petition,  fiat,  and  supersedeas  bond,  is 
set  up  in  justification  of  a  failure  to  col- 
lect money  on  execution,  but  contains  a 
defective  description  of  such  execution, 
it  is  sufficient  if  it  appears  from  the  su- 
persedeas, aided  by  the  petition,  fiat,  and 
bond,  that  the  parties  to  the  execution, 
the  amount  required  to  be  collected,  the 
court  from  which,  and  the  time  when  it 
issued,  are  correctly  described,  and  that 
the  execution  is  the  only  one  in  the  sher- 
iiFs  hands  to  which  the  plaintiffs  in  it 
are  parties,  although  the  description-  is 
inaccurate  in  other  respects.  Walker  v. 
Hunter,  36   Ala.  125. 

Maimer  of  Making  Levy  Amounting 
to  Trespass  though  Writ  Valid. — Even 
if  a  writ  under  which  goods  were  seized 
was  valid,  the  officers  executing  it  would 
not  be  protected,  where  they  were  guilty 
of  trespasses  to  person  and  property  in 
levying  it.  Stowers  Furniture  Co.  v. 
Brake,  48   So.   89,   158   Ala.   &39. 

Third  Persons— Volunteers.  —  Though 
the  sheriff  may  justify  for  an  act  done 
by  virtue  of  process  in  his  hands,  not- 
withstanding the  same  has  been,  with- 
out the  knowledge  of  the  sheriff,  super- 
seded, yet  no  third  person  accompany- 
ing the  sheriff  can  be  protected.  Such 
third  person,  being  a  volunteer,  acts  at 
his  '  peril.  Morrison  v.  Wright,  7 
Port.   67. 

'  Attachment — A  warrant  of  attach- 
ment, regular  on  its  face  and  issued  by 
a  court  of  competent  jurisdiction,  is  a 
complete  protection  to  an  officer  for  all 
acts  which  he  may  lawfully  do  by  virtue 
of  it,  as  against  both  parties  and  stran- 
gers.    Kirksey  v,  Dubose,  19  Ala.  43. 

In  an  action  of  trespass  de  bonis  as- 
portatis  against  a  special  coroner  ap- 
pointed to  levy  on  attachment,  the  writ 
of  attachment  not  having  been  returned 
for  16  months,  before  which  time  said 
action  had  been  commenced,  was  no  de- 
fense to  the  action.  Womack  v.  Bird, 
63   Ala.   500. 

B£Fect  of  Dismissal  of  Attachment 
Suit  after  Levy. — The  act  of  a  sheriff  in 


taking  defendant's  property  onder  i 
valid  attachment  can  not '  be  cooverted 
into  a  tort,  as  against  a  prior  fnndckEt 
grantee  of  the  defendant,  by  the  mm 
fact  that  the  attachment  suit  is  after- 
wards dismissed  by  plaintiff.  Hooseca? 
V.   Stewart,  28  Ala.  684. 

Order  for  Release  of  Person  aadr 
Arrests — A  sheriff  is  not  liable  for  aa  es- 
cape, for  liberating  a  person  in  his  cus- 
tody by  order  of  court,  though  sadt  &- 
der  is  unauthorized.  Bender  v.  Onk:% 
Minor  269. 

Warrant  of  Arrest — >Rev.  Code,  {  ssr, 
provides  that,  "whenever  it  appears  tlia: 
process  i^  regular  on  its  face  and  is  b- 
sued  by  competent  authority,  a  sherifi  cr 
other  ministerial  officer  is  justified  ii 
the  execution  of  the  same."  Held,  tb: 
a  warrant  issued  by  a  justice  of  ^t 
peace,  and  signed  by  him  with  the  ad6- 
tion  of  his  official  title,  reciting  in  m 
caption  the  state  and  county,  directed 
to  "any  constable  of  said  county,"  isi 
ordering  him  to  arrest  the  person  vxati 
therein  "to  answer  the  criminal  ofici«e 
of  larceny,"  was  regular  on  its  face  as: 
justified  the  constable  in  executing  i^ 
Murphy  v.   SUte,  55   Ala.    252. 

Order  Requiring  Officer  to  Stsfni 
Action. — An  officer,  having  a  valid  exe- 
cution in  his  hands,  must  be  served  v^ 
a  written  order  from  competent  autk> 
it^  requiring  him  to  suspend  all  actio: 
on  it  before  he  can  be  held  liaUe  f^^ 
obeying  its  mandate.  Payne  r.  Gor- 
ernor,  18  Ala.  320. 

Executing  Writ  of  Possession  tias 
Supersedeas  but  Without  Notice.- ^ 
sheriff  is  protected  in  the  execntios  r. 
a  writ  of  possession,  which  has  ba^ 
superseded,  unless  he  has  actual  nout 
of  the  supersedeas;  and  placing  ia  thi 
hands  of  his  deputy  the  order  superset 
ing  such  writ  is  not  of  itself  mj&ae^ 
notice  to  destroy  such  protection.  Mc 
rison  v,  Wright,  7  Port.  67. 

Eromeous  Judgment  in  Favor  of  Ttsi 
Party  Claimant  as  Protectkxi  for  Tt> 
ure  to  Make  Money. — ^Where  a  ciais  n 
regularly  interposed  to  property  levH 
on  by  the  sheriff,  a  judgment  in  favor 
complainant,  though  erroneous,  will  ?- 
tect  the  sheriff  from  liability  for  ul:'^ 
to  make  the  money.  Smith  tr.  LeaTta 
10  Ala.  92. 
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Bxecttting  Writ  beyond  LimiU  of  Ja- 
risdiction. — In  an  action  for  the  wrong- 
ful taking  of  goods  under  an  execution 
isued  on  a  judgment  in  another  county, 
and  served  by  an  officer  from  such 
county,  the  judgment  and  execution  are 
inadmissible  in  justification  of  the  taking. 
Stephenson  v.  Wright,  111  Ala.  579,  20 
So.  622. 

§  47.  LiabiUtiet  for  Acts  or  OmiMions  of 
Depaties  or  Assistants. 

It  has  been  so  long  and  often  held, 
as  to  become  an  established  rule,  that 
the  sheriff  is  liable  civiliter,  for  the  acts 
of  his  deputies,  which  are  done  in  the 
performance  6i  their  officijail  duties. 
Gayle  v.  Weir,  3  Port  193;  Burns  v.  Tay- 
lor, 3  Port.  187;  McBroom  v.  Governor, 
4  Port.  90;  Perkins  v.  Reed,  14  Ala.  536, 
537. 

At  the  common  law  the  deputy  of  the 
sheriff  was  not  regarded  as  an  officer 
known  to  the  law,  but  as  the  mere  agent 
or  bailiff  of  the  sheriff  who  alone  was 
responsible  for  the  improper  discharge 
of  the  duties  confided  to  his  deputy  and 
required  by  law  to  be  performed  by  the 
sheriff.  Pond  v.  Venderveer,  17  Ala.  426, 
427. 

In  this  state,  however,  the  common 
law,  except  in  some  slight  particulars, 
but  which  do  not  at  all  affect  the  dep- 
uty's liability  in  this  case,  remains  un- 
changed. He  does  his  acts  in  the  name 
of  the  sheriff,  is  appointed  by  and  amen- 
able to  him,  gives  no  bond  except  as  re- 
quired by  the  sheriff  for  his  own  indem- 
nity, and  takes  no  oath  of  office.  His 
liability,  except  in  the  instances  specially 
provided  by  statute,  is  to  the  sheriff  who 
is  responsible  ifor  his  acts  falling  within 
the  scope  of  his  authority.  See  Land  v, 
Patterson,  Minor  14,  15;  McGee  v.  Eastis, 
3  Stew.  307;  Pond  v.  Venderveer,  17  Ala. 
426,  427. 

The  act  of  a  deputy  sheriff  in  taking 
possession  of  goods  under  a  void  execu- 
tion was  the  act  of  the  sheriff,  who  is 
liable  therefor  in  conversion.  Stephens 
V.  Head,  35  So.  565,  138  Ala.  455. 

If  a  deputy  sheriff  empowers  a  stranger 
to  make  a  levy  of  an  attachment,  and 
afterwards  adopts  it  by  his  return,  it  be- 
comes his  own  act;  and,  if  insufficient, 
the  sheriff  is  liable  in  an  action  on  the 
case.     Clarke  v,  Gary,  11  Ala.  98. 


Acts  of  De  Facto  Deputy.— "Section 
3951  of  the  Criminal  Code  imposes  a 
penalty  upon  any  officer  required  by  law 
to  file  an  bath  of  office  who  enters  upon 
the  duties  of  his  office  without  first  tak- 
ing and  filing  such  oath  in  the  proper 
office.  The  fact  that  Porter  filed  his 
oath  of  office  with  the  clerk  of  the 
court,  instead  of  the  probate  office,  did 
not  •  relieve  the  sheriff  of  his  liability 
for  the  acts  of  Porter  as  his  deputy  if 
the  evidence  otherwise  satisfactorily 
showed  that  he  (Porter)  represented 
himself  as  a  deputy-sheriff,  and  acted  as 
such  with  the  knowledge  and  consent 
and  approbation  of  the  sheriff,  an4»  if  the 
evidence  is  credible,  there  can  be  but 
little  question  of  the  existence  of  these 
facts.  Joseph  v,  Cawthorn,  74  Ala.  411, 
414."  Mathis  V,  Carpenter,  95  Ala.  156, 
10  So.  341,  842. 

Collection  and  Payment  of  Money. — A 
refusal  by  a  deputy  sheriff  to  pay  over 
money  collected  by  him  on  execution 
puts  his  principal  in  default.  Hill  v.  Fitz- 
patrick,  6  Ala.  314. 

Faflnre  to  Serve  Process. — ^The  sheriff 
is  liable  for  the  failure  of  the  deputy  to 
serve  a  summons  regularly  issued  and 
delivered  to  him  by  plaintiff's  attorney. 
Rogers  v.  Carroll,  111  Ala.  610,  20  So. 
602. 

That  the  deputy  believed  that  the  sum- 
mons could  not  be  served  after  the  first 
day  it  was  in  his  hands,  because  there 
was  less  than  20  days  to  intervene  be- 
tween the  return  term  of  court,  is  a 
mistake  of  law,  which  will  not  relieve  the 
sheriff  from  liability  for  his  failure  to 
serve  the  summons.  Rogers  v.  Carroll, 
111  Ala.  610,  20  So.  602. 

Sales  of  Property. — ^The  sale  of  prop- 
erty on  execution  by  a  sheriff's  deputy 
is  a  taking  by  the  sheriff,  for  which  he 
is  answerable.  Burns  v,  Taylor,  3  Port. 
187. 

Custody  and  Care  of  Property.— A  full 
deputy  sheriff  must,  in  this  state,  be  con- 
sidered a  general  agent  for  his  principal. 
As  such  he  must  be  presumed,  when  he 
seizes  goods  upon  an  attachment  or  exe- 
cution, to  have  authority  to  provide  for 
the  safe-keeping  of  them,  by  committing 
them  to  a  bailee;  and  to  engage  such 
bailee,  if  the  goods  be  live-stock,  to  give 
them  food,  water,   and  proper  care.     A 


864 


Shsripfs  and  Constables 


§§  47-50 


citizen  may  undertake  such  service  upon 
an  engagement  or  at  the  request  of  a 
deputy  sheriff,  and  will  be  entitled  to 
compensation  for  the  performance  of  it, 
upon  the  presumption  that  the  deputy 
has  authority  from  his  principal  to  make 
such  an  arrangement  for  the  custody 
and  preservation  of  the  property  seized. 
Such  a  transaction  comes  within  the 
scope  of  a  sheriff's  duty,  and  may  be  en- 
tered into  by  his  deputy,  as  his  general 
agent.  Ramsey  v,  Strobach,  &f^  Ala.  513, 
515. 

"If  the  deputy  has  instructions  limit- 
ing his  authority  in  this  particular — the 
person  with  whom  he  deals  is  not  af- 
fected by  them,  unless  they  be  brought 
to  his  knowledge."  Ramsey  v,  Strobach, 
52  Ala.  513,  515. 

If  a  sheriff  seize  two  slaves  under  exe- 
cution, and  deliver  them  to  his  overseer, 
who,  without  securing  or  confining  them, 
attempts  to  carry  them  to  the  county  jail 
for  safe-keeping,  and  in  doing  so  one  of 
them  escapes,  the  sheriff  is  liable  to  the 
plaintiff  to  the  extent  of  its  value.  El- 
dridge  v.  Spence,  16  Ala.  682. 

Not  Liable  as  Insurer. — When  a  sheriff 
has  seized  a  steamboat  under  admiralty 
process  (  Rev.  Code,  §  3127-47),  and  has 
placed  a  suitable  person  on  board  to  take 
charge  of  her,  he  is  a  quasi  bailee,  and 
is  not  liable  as  an  insurer,  but  is  bound 
to  use  such  care  and  diligence  only  as 
a  person  of  ordinary  discretion  and  judg" 
ment  might  reasonably  be  expected  to 
use  in  reference  to  his  own  property,  or 
such  as  is  required  of  a  bailee  who  re- 
ceives compensation  for  his  services;  and 
if  the  boat  should  be  accidentally  de- 
stroyed by  fire,  he  would  not  be  respon- 
sible for  the  loss  simply  because  it  oc- 
curred during  the  temporary  absence  of 
the  person  placed  in  charge  by  him. 
Price  V.  Stone,  49  Ala.  543. 

Effect  of  Expiration  of  Term.— A  sher- 
iff's liabilty  for  the  default  of  his  depu- 
ties is  not  terminated  by  the  expiration 
of  his  term  of  office,  when  the  execution 
of  process  is  commenced  before  that 
time,  but  not  finished  until  afterwards. 
Hill  V.  Fitzpatrick,  6  Ala.  314. 

Killing  a  Person  While  Executing 
Writ. — Where  a  sheriff  was  not  present 
at  the  killing  of  a  person  shot  by  his 
deputies  when  they  were  executing  a  writ 


as  such,  and  they  acted  in  the  kiUiiig  on 
their  own  initiative,  any  liability  of  the 
sheriff  could  not  be  enforced  in  an  actkn 
for  wrongful  death.  Wise  v.  Curl,  177 
Ala.  324,  58  So.  386. 

§  48.  Failure  to  Serve  or  Delay  or  Defect 
in  Service  of  Process  or  Papen  % 
GeneraL 

See  ante,  "Deputies  and  Delcgatios  3t 
Powers,"  §  10. 

It  is  the  duty  of  a  sheriff  to  Ya.\t  i 
sufficient  number  of  deputies  to  execat: 
the  mandates  of  court  within  the  proper 
time;  and  want  of  time  is  no  excnse  f^ 
failure  to  execute  process,  or  for  delay  is 
doing  so.     Hallett  v.  Lee,  3  Ala.  U. 

No  general  rule  as  to  what  constitoies 
due  diligence  on  the  part  of  a  sherifi  caa 
b^  laid  down  by  courts,  as  it  depeci^ 
much  on  the  facts  of  each  case;  1^ 
where  he  receives  an  execution  against » 
.Tcsident  of  his  county,  who  is  in  op':: 
possession  of  personal  property  suftciea: 
to  cover  it,  and  he  makes  no  attempt  fr 
30  days  after  its  reception  to  Wtt  r 
give  plaintiff  notice  of  any  real  doah:* 
which  he  may  entertain  of  the  liability 
of  the  property  to  the  execution,  fee  b 
guilty  of  a  want  of  due  diligence.  \\>-- 
sett  V.  Slater,  23  Ala.  626. 

§  48.  Failure  to  Arrest. 

It  is  no  excuse  to  a  sheriff  for  faife^' 
to  execute  a  ca.  sa.  that  he  and  hi5  depu- 
ties had  always  found  difficulty  in  c:- 
resting  defendant  in  execution;  it  bebi 
his  privilege  and  duty,  if  he  had  r^ass:- 
able  grounds  to  apprehend  any  resist- 
ance, to  summon  the  necessary  i- 
Spence  v,  Tuggle,  10  Ala.  538. 

It  is  no  excuse  for  the  failure  ot  ; 
sheriff  to  execute  a  ca.  sa.  that  the  pl-^ 
tiff  did  not  make  the  affidavit  req^rt: 
by  statute  to  authorize  the  issuing  <"' 
such  a  writ,  as  the  want  of  the  affidavr: 
would  not  make  the  writ  void,  but  >* 
most  only  voidable.  Spence  r.  Tagg'^ 
10  Ala.  538. 

§  60.  Officer  as  Bail. 

Under  the  statute  of  1807,  the  shcric  * 
not  liable  as  special  bail,  when  he  fa.-' 
to  take  bail,  unless  exception  be  uis^ 
at  the  return  term,  and  notice  be  dj> 
given  to  him.  Neal  r.  Gaines,  I  S'^ 
158. 
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"The  decision  of  this  case  depends  en- 
tirely on  the  construction  of  the  last  clause 
of  the  second  section  of  the  act  of  1807, 
'concerning  bail  in  civil  cases.'  Laws  Ala. 
28,  29.  The  first  section  of  this  statute, 
points  out  in  what  cases  bail  shall  be  re- 
quired. The  first  part  of  the  second  sec- 
tion, the  manner  in  which  the  bail  is  to 
be  bound;  and  the  last  clause  of  this  sec- 
tion is  in  these  words:  'And  in  case  the 
sheriff,  or  other  officer,  shall  neglect  to 
take  such  bond,  or  the  bail  returned  shall 
be  held  insufficient,  on  exception  taken 
and  entered  the  same  term  to  which  such 
writ  shall  be  made  returnable,  the  sheriff 
or  other  officer  having  due  notice  of  the 
taking  exception,  shall  in  either  case  be 
deemed  and  stand  a  special  bail;  and  the 
plaintiff  may  proceed  to  judgment  against 
such  sheriff  or  other  officer,  as  in  other 
cases  against  special  bail.' "  Neal  v. 
Gaines,  l   Stew.   158,  159. 

Release  of  Original  BaiL— When  the 
sheriff  takes  insufficient  bail,  and  on  mo- 
tion of  the  plaintiff  he  is  substituted  for 
the  bail  so  taken  by  him,  the  bail  is  en- 
titled, on  motion,  to  have  an  exoneretur 
entered  on  the  bail  piece.  Smith  v.  Den- 
nis, 3  Ala.  248. 

§  51.  Escape  or  Rescue  of  Prisoners. 

A  deputy  sheriff  can  not  claim  an 
acquittal  for  allowing  a  prisoner,  whom 
he  arrested,  to  escape,  because  when  he 
made  the  arrest  he  did  not  have  the  war- 
rant in  his  possession,  having  lost  it. 
Pentecost  v.  State,  107  Ala.  81,  18  So,  146. 

§  6ft.  Failure  to  Levy  on  or  Take  or  De- 
liver Possession  of  Property. 

"It  is  the  duty  of  a  sheriff  to  use  due 
diligence  in  the  execlition  of  process, 
whether  final  or  mesne.  If  he  does  this, 
he  discharges  his  duty  and  can  not  be  held 
liable,  although  he  has  failed  to  execute 
the  writ.  Thus,  if  a  defendant  in  execu- 
tion be  not  in  the  possession  of  any  prop- 
erty, and  the  sheriff  has  no  knowledge 
that  he  has  any,  nor  by  ordinary  dili- 
gence can  ascertain  that  he  has,  and  none 
is  pointed  out  or  shown  to  him  as  the 
property  of  the  defendant,  if  he  returns 
the  writ,  no  property,  under  such  circum- 
stances, he  could  not  be  liable  although 
it  might  afterwards  appear  that  the  de- 
fendant had  property  liable  to  be  sold 
under  the  writ.     To  hold  the  rule  to  be 


otherwise  would  be  to  hold  the  sheriff  li- 
able at  all  events,  if  the  defendant  had 
property,  although  the  sheriff  could  not 
ascertain  the  fact  or  find  the  property. 
But  if  the  defendant  was  in  the  possession 
of  property,  the  presumption  of  law  then 
is,  that  he  is  the  owner  of  it,  and  that  it 
is  liable  for  his  debts;  and  if  a  sheriff 
under  such  circumstances  returns  the 
execution,  no  property,  he  assumes  the 
burden  of  proving  that  the  property  in 
the  possession  of  the  defendant  and  which 
he  could  have  levied  on,  is  not  liable  to 
the  execution."  Governor  v.  Campell,  17 
Ala.  566,  670. 

Existence  of  Property  Subject  to  Levy. 
— ^To  put  a  sheriff  under  a  duty  to  make 
a  levy  in  attachment,  something  more 
must  be  shown  than  the  mere  fact  that 
it  came  to  his  hands.  He  was  under  no 
duty  to  make  a  levy  under  it  unless  the 
defendant  in  the  writ  owned,  or  at  least 
was  in  possession  of,  property  legally  sub- 
ject to  be  levied  on,  and  which  the  sheriff 
would  have  found  if  he  had  been  duly 
diligent.  Unless  there  was  property  sub- 
ject to  levy  within  reach  of  the  sheriff, 
and  which,  by  the  exercise  of  reasonable 
diligence,  he  could  have  found,  he  could 
have  been  guilty  of  no  neglect  of  duty 
in  not  levying.  Higdon  v.  Fields,  3  Ala. 
App.  322,  57  So.  58.  59. 

Property  Insufficient  to  Pay  Mortgage 
a»  Justification  for  Failure  to  Levy.  — 
Where  it  clearly  appears  that  the  property 
mortgaged  was  not  sufficient  to  secure 
the  debt,  so  that  the  plaintiffs  lost  noth- 
ing by  the  failure  to  levy  upon  it,  the 
officer  is  not  liable.  Smith  v,  Heineman, 
118  Ala.  195,  24  So.  364,  368;  Abbott,  etc., 
Co.  V.  Gillespy,  75  Ala.  180;  Gay  v.  Bur- 
gess, 59  Ala.  575. 

Prior  Attachment  Levied  on  Same 
Goods  but  Discharged. — A  levy  under  a 
prior  attachment,  which  had  been  dis- 
charged, does  not  justify  a  sheriff  in  re- 
fusing to  levy  a  subsequent  attachment 
on  the  same  goods.  Smith  v.  Heineman, 
118  Ala.  195,  24  So.  364.  ^ 

Defects  in  Proceedings. — Under  Code, 
§  3041,  justifying  a  sheriff  in  serving  an 
execution,  "whatever  may  be  the  defect 
in  the  proceeding  on  which  it  was  issued," 
a  sheriff  can  not  set  up  such  defects  in 
excuse  for  his  failure  to  serve  the  pro- 
cess.    Martin  v.  Hall,  70  Ala.  421. 
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Release  of  Levy  on  Property  of  Plain- 
ti£F  as  that  of  Defendantr— A  sheriff  is 
not  released  from  liability  for  failure  to 
levy  on  property  of  the  debtor  out  of 
which  the  money  could  have  been  made 
by  proper  diligence  by  the  fact  that  plain- 
tiff had  released  a  levy  which  had  been 
made  on  his  own  property  as  that  of  the 
execution  defendant.  Foe  v.  Dorrah,  20 
Ala.  288. 

Agreement  between  Parties  to  Set-off 
Debt^ — It  is  no  execuse  to  a  sheriff  for 
failure  to  levy  an  execution  that  the  plain- 
tiff had  agreed  with  the  defendant  to  set 
off  a  debt,  when  he  has  received  no  in- 
structions from  the  plaintiff  or  his  at- 
torney to  that  effect.  Crenshaw  v.  Har- 
rison,  8   Ala.   342. 

Execution  Issued  in  Name  of  Person 
Dead. — ^An  execution  issued  in  the  name 
of  a  sole  plaintiff,  who  is  dead  at  the  date 
of  its  issuance,  is  a  nullity,  and  a  sheriff  is 
not  liable  for  failing-  to  execute  it.  Gra- 
ham V.  Chandler,  15  Ala.  342. 

"This  court  has  repeatedly  held,'  that 
an  execution  which  issues  against  a  sole 
defendant  who  is  dead,  there  being  no  lien 
created  by  the  issuance  of  previous  execu- 
tion, is  a  nullity,  and  is  absolutely  void. 
Collingsworth  v.  Horn,  4  Stew.  &  P.  237; 
Holloway  v.  Johnson,  7  Ala.  660;  Hen- 
derson V.  Gandy,  11  Ala.  431;  Moore  v. 
Bell,  13  Ala.  469."  Graham  v.  Chandler, 
15  Ala.  342,  345. 

Failure  to  Deliver  Property  or  to  Take 
Forthcoming  Bond^-"We  held  in  Gay  v. 
Burgess,  59  Ala.  575,  578,  that  *a  sheriff 
who  has  seized  property  under  an  order 
in  a  detinue  suit,  by  express  words  of  the 
statute,  is  bound,  on  the  expiration  of  ten 
days  from  the  seizure,  if  the  plaintiff  in 
the  detinue  suit  fails  to  take  it  into  pos- 
session, by  the  execution  of  a  forthcoming 
bond,  to  restore  it  to  the  possession  of  the 
defendant  (Code  1886,  §§  2717  [2942], 
2718  [2943];  Hall  v.  Ferryman,  42  Ala. 
122);  and  that  the  duty  of  obedience 
to  the  order  of  seizure  and  of  restora- 
tion, in  the  event  of  the  failure  to  execute 
the  forthcoming  bond,  are  equally  im- 
perative, and  are  each  official.  A  failure 
to  perform  either  duty  is  a  misfeasance, 
involving  the  sheriff  and  his  sureties  on 
his  official  bond  in  liability  for  the  dam- 
ages the  party  agrgrieved  may  sustain.'" 
Thorn  v,  Kemp,  98  Ala.  417,  13  So.  749, 


752.  See  post,  "Release  of  Levy  or  Prop- 
erty," §  59. 

The  preference  of  an  older  ezecnoa 
over  a  younger  does  not  excuse  the  sher- 
iff from  a  levy  of  the  latter  cxecadoo. 
where  the  property  is  not  needed  to  a:- 
isfy  the  former.    Bell  v.  King,  8  Poa  \C 

Liability  of  Coroner  for  Pailnre  to  Ei- 
ecnte  Writ    Addi^saed  to   Sheriff. -Bt 

coroner  is  not  liable  to  an  action  for  cae 
executing  a  writ  of  execution  delivtrti 
to  him  addressed  "To  any  sheriff  of  t^; 
state  of  Alabama."  Governor  v.  Liodsa), 
14  Ala.  658. 

§  63.  Insufficient  Levy. 

"It    is  the  duty    of  a  sheriff,  in  pci 
faith   to   execute   all   process  that  cotoe 
to  his  hands,  and  in  the  exercise  of  t'-r 
powers  conferred    on  him    for  this  p:^- 
pose,  he  should  observe  a  due  regard  ". 
the  interest  of  both  plaintiff  and  defeat 
ant.     If    he    make    an    insufficient  kri 
when   the   defendant   had    property  scB- 
cient  to  pay  the  debt,  and  thereby  h3 
to   make    the   money    according   to  t*; 
mandate  of  the  writ,  he  is  responsible  ■ 
the  plaintiff.      If  he  make    an   excessnf 
levy,  to  the  injury  of  the  defendant  te  ^ 
responsible     to     him.       In    detcnnmicc 
therefore,   whether  the   levy  is  sufiicfr. 
or  not,    he  must  exercise   a    sound,  im- 
prudent    discretion,    and     the    estimatfi 
cash  value  of  the  property,  in  the  negt- 
borhood  where  it  is  situated,  and  w\-" 
It  is  to  be  sold,  is  necessarily  a  circcr:- 
stance,  which  he    must  consider,  in  -^' 
termining  whether   the   levy  is  snfficirt' 
or    not."      Patterson  v.  Powell,   15  A- 
205,  209. 

A  sheriff  can  not  relieve  himself  h"^ 
liability  for  an  insufficient  levy  by  shew- 
ing that  by  mistake  of  his  deputy  a  ^ 
turn  was  made  of  a  slave  not  leried  ^' 
and  that  in  point  of  fact  a  sufficient  'rr 
had  been  made;  for,  though  the  rttr* 
may  be  amended  in  a  proper  case,  y^  ' 
can  not  be  contradicted.  Clarke  r.  Ga" 
11  Ala.  98. 

If  a  sheriff  levies  execution  on  h*- 
which  ought  in  the  estimation  of  a  r- 
dent  person  to  produce  sufficient  to  s>' 
isfy  the  execution,  but  the  sale  the:^■ 
proves  unproductive,  and  he  immediate* 
levies  on  other  property  of  saftc-<si 
value  to    satisfy    the    execution,  be  ^^ 
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shown  sufficient  diligence,  and  is  not  lia- 
ble for  failure  to  make  the  money,  though 
the  property  last  seized  can  not  be  sold 
until  after  the  return  day.  Powell  v.  Gov- 
ernor, 9  Ala.  36. 

The  test  to  be  applied  in  scanning  the 
conduct  of  the  sheriff,  when  he  has  made 
an  insufficient  levy  on  land,  is  not  the 
estimated  cash  value  of  such  lands  in  the 
neighborhood,  but  the  price  at  which 
such  lands  usually  sold  for  at  a  sheriffs 
sale.     Governor  v.  Powell,  9  Ala.  83. 

§  64.  Wrongful  Levy  or  Other  Taking  of 
Property.  • 

§  65.  — —  In  General 

''If  the  property  is  in  possession  of  the 
defendant  in  execution,  it  is  prima  facie 
his.  The  officer  may  therefore  levy  upon 
it,  if  he  knows  nothing  to  rebut  this  pre-* 
sumption,  and  can  not  be  charged  as 
guilty  of  a  conversion,  unless,  after  no- 
tice that  it  belongs  to  another,  he  insists 
upon  retaining  possession  of  it,  and  re- 
fuses to  deliver  it  to  the  owner."  Pilcher 
V.  Hickman,  132  Ala.  574,  31  So.  469. 

The  law  will  consider  and  condemn  the 
motives  and  acts  of  an  officer  with  ref- 
erence to  the  levy  of  an  execution  only 
when  they  are  carried  into  an  act  which 
is  in  itself  illegal.  Northern  Alabama 
Ry.  Co.  V,  Lowery,  3  Ala.  App.  511,  57 
So.  260. 


Property  Not  Subject  to  Proc- 


ess. 


Under  Code,  §  2107,  providing,  in  case 
claim  of  waiver  of  homestead  or  other 
exemption  is  sustained,  -for  the  indorse- 
ment of  the  fact  of  waiver  on  the  execu- 
tion, such  indorsement  is  a  command  to 
the  officer  to  disregard  any  claim  of  de- 
fendant  in  contravention  thereof,  and  he 
is  justiified  in  obeying  it,  as  in  case  of 
other  mandates  which  he  is  legally  bound 
to  execute,  and  this  whether  the  plead- 
ings averred  or  the  judgment  entry  dis- 
closed a  waiver  or  not.  Ward  tr.  Dead- 
man,  26  So.  916,  124  Ala.  288. 

§  67.  Property  of  Third  Persons. 

Code  1896,  §  1807,  authorizing  an  officer 
to  justify  a  levy  by  an  execution,  regular 
on  its  face,  when  issued  by  competent  au- 
thority, though  in  fact  void  for  defects 
in  the  proceedings,  constitutes  no  de- 
fense for  a  wrongful  levy  on   the  prop- 


erty of  a  stranger  to  the  proceedings. 
Adamson  v.  Noble,  35  So.  139,  f37  Ala. 
668. 

The  act  of  a  sheriff  in  taking  the  de- 
fendant's property  under  a  valid  attach- 
ment can  not  be  converted  into  a  tort,  as 
against  a  prior  fraudulent  grantee  of  the 
defendant,  by  the  mere  fact  that  the  at- 
tachment suit  is  afterwards  dismissed  by 
the  plaintiff.  Houseman  v,  Stewart,  28 
Ala.  684. 

Where  a  constable,  after  levy  on  goods, 
gives  up  possession,  and  returns  the  ex- 
ecutions, and  afterwards,  acting  on  a  pre- 
tended order  of  sale  issued  by  the  jus- 
tice, retakes  possession  of  the  goods, 
which  in  the  meantime  have  been  sold  to 
a  bona  fide  purchaser,  such  retaking  is 
a  trespass.  Chaney  v.  Buford  Lumber 
Co.,  3rl   So.  369,  132  Ala.  315. 

Property  of  Cotenants.— The  sale,  by 
an  officer,  of  the  entire  property  in  goods 
owned  by  two  jointly,  under  an  execu- 
tion against  one  of  them,  is  an  abuse  of 
his  legal  authority,  which  renders  him 
liable  as  a  trespasser  ab  initio.  Smyth  v. 
Tanker sley,  20  Ala.  212. 

Notice  of  Owner8hip.~An  action  will 
not  lie  against  a  sheriff,  for  a  wrongful 
levy  and  sale  of  goods  under  execution, 
where  plaintiff  delivered  the  goods  to  a 
merchant  for  sale,  without  notice  to  the 
public  that  they  were  sold  otherwise  than 
as  the  merchant's  own,  and  the  officer 
had  no  knowledge  of  plaintiff's  claim. 
Stephens  v.  Head,  24  So.  738,  119  Ala. 
511. 

Before  a  deputy  sheriff  started  to  levy 
on  certain  corn,  plaintiff  notified  him  that 
he  had  purchased  the  corn.  The  deputy 
went  to  the  cribs,  took  a  view  of  the  corn, 
and  placed  his  hand  on  the  cribs,  but  not 
on  the  corn. I  He  did  not  go  into  the 
buildings,  nor  put  up  any  notice  of  levy, 
nor  place  any  one  in  charge,  nor  meas- 
ure the  corn,  but  guessed  at  the  quantity. 
He  did  not  demand  the  key  to  one  crib, 
which  was  locked,  but  went  to  plaintiffs 
transferror  and  told  him  he  had  levied 
on  the  corn.  He  then  returned,  and  with- 
in a  day  or  two  indorsed  his  return  on 
the  writ  that  the  levy  had  been  made  on 
the  corn,  and  on  the  day  or  night  of  the 
alleged  levy  told  plaintiff  that  he  had  pos- 
session under  the  writ,  and  would  hold  it 
if  the  attaching  creditors  grave  an  indem- 
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nity  bond,  which  they  did.  Plaintiff  de- 
manded the  corn  several  times,  and  was 
refused,  and,  on  plaintiffs  transferror  be- 
ing adjudged  a  bankrupt,  defendant 
turned  over  to  the  trustee  other  property 
taken  under  the  writ,  but  not  the  corn, 
of  which  the  trustee  subsequently  ob- 
tained possession  from  the  bankrupt  and 
sold  it  in  the  course  of  administration. 
Held,  sufficient  to  show  a  conversion  by 
the  officer.  Rogers  v.  King,  44  So.  655, 
151  Ala.  628. 

§  58.    Levy    on    Property    on     Demised 
Premises. 

Having  notice  that  the  landlord  has  an 
express  lien  -for  the  payment  of  rent  due 
or  accruing,  having  priority  over  any  lien 
which  can  be  acquired  by  the  issue  and 
levy  of  any  legal  process,  if  the  sheriff 
proceeded  to  a  sale,  converting  the  goods 
into  money,  he  would  commit  a  tort, 
for  which  he  would  be  liable  to  the  land- 
lord, in  an  action  on  the  case,  for  what- 
ever injury  resulted  to  him.  Hussey  z\ 
Peebles,  53  Ala.  432;  Smith  v.  Huddles- 
ton.  103  Ala.  223,  15  So.  521,  522. 

§  69.  Release  of  Levy  or  Property. 

A  sheriff  who,  after  a  seizure  under  at- 
tachment of  the  goods  of  the  defendant, 
wrongfully  releases  the  levy  and  aban- 
dons their  custody,  is  guilty  of  a  mal- 
feasance, for  which  an  action  will  lie  in 
favor  of  the  plaintiff.  Griffith  v.  Isbell, 
17  Ala.  184. 

In  Actions  of  Detinue. — "In  an  action' 
for  the  recovery  of  personal  property  in 
specie,  if  the  plaintiff  makes  the  affidavit 
and  bond  required  by  the  statute,  the  of- 
ficer executing  the  writ  is  required  to 
take  the  property  into  his  possession,  un- 
less the  defendant  gives  a  forthcoming 
bond.  Code  1886,  §  2717.  I>  the  defend- 
ant neglects  for  five  days  to  give  such 
bond,  the  property  must  be  delivered  to 
the  plaintiff,  on  his  giving  a  forthcoming 
bond  with  sufficient  surely.  If  the  plain- 
tiff fails  to  give  such  bond  for  five  days 
after  the  expiration  of  the  time  allowed 
the  defendant,  the  property  must  be  re- 
turned to  the  defendant.  Code,  §  2718.  If 
no  bond  is  given  by  either  of  the  parties 
within  the  time  prescribed  by  the  statute, 
the  status  of  the  property  is  the  same  as 
if  no  affidavit  and  bond  had  been  made 
in  the  first  instance,  and,  in  the  event  of 


a  recovery  by  plaintiff,  a  writ  may  issoe 
against  the  defendant  for  the  seizure  and 
delivery  of  the  property  to  satisfy  tac 
judgment.  The  duty  of  an  officer  who 
has  taken  property  into  possession  under 
a  writ  o-f  detinue,  to  return  it  to  defend- 
ant if  he  gives  the  required  bond  withk 
five  days  after  seizure,  or  where  sod 
bond  is  not  given,  upon  failure  of  plais- 
tiff  to  give  the  bond  as  provided  by  clit 
statute,  is  imperative,  and  his  failure  to 
do  so  is  an  official  misfeasance,  for  di: 
damages  resulting  from  which  be  ace 
th^  sureties  upon  his  official  bond  are  lia- 
ble. McElhaney  v.  Gillcland.  30  Ala.  183: 
Gay  V.  Burgess,  59  Ala.  575;  Thorn  t. 
Kemp,  98  Ala.  417,  13  So.  749;  Burgin  :. 
Raplee,  100  Ala.  433,  14  So.  205;  Couch  t 
Davidson,  109  Ala.  313,  19  So.  50:."  D- 
I'od  V.  Hamner,  120  Ala.  463,  24  So.  ^i^ 
883;  Simmons  v.  Hancock,  2  AU,  TS-: 
Kelly  V.  Moore,  51  Ala.  364. 

*'As  said  in  Gay  v.  Burgess,  59  Ala.  Vl'x 
*the  duty  imposed  by  the  statute  is  plais 
and  simple;  it  is  restoration  of  possessici 
to  the  defendant.  The  officer  has  f> 
option,  and  it  is  not  his  province  to  ii- 
quire,  nor  has  he  authority  to  dctennn?, 
who  is  the  owner,  whether  plaintif  ^■ 
defendant.  It  would  be  against  the  ^■ 
icy  of  the  law  to  suffer  him  to  escape  t;f 
consequences  of  the  wrong,  by  setti^i 
up  the  title  of  the  plaintiff  in  the  actic: 
of  detinue,  with  which  only  his  wrot*: 
connects  him.  If  the  defendant  shall  rt 
cover  of  him  the  value  of  the  propertv 
of  which  he  is  not  the  real  owner,  he  hi^ 
involved  himself  in  the  loss  by  his  t^- 
obedience  of  the  statute  and  a  wati'- 
abuse  of  the  authority  of  the  law.'  Th:- 
doctrine  is  reaffirmed  in  Thorn  r.  Kec- 
98^  Ala.  417,  13  So.  749."  Elrod  r.  Has 
neo  120  Ala.  463,  24  So.  882,  883. 

The  officer  must  retain  possession  i-' 
10  days  after  seizure  in  a  detinue  si' 
unless  a  bond  is  given  by  one  of  the  pa*- 
ties  to  the  suit;  and,  at  the  expiration  c" 
the  10  days,  the  statute  commands  V.t 
to  return  it  to  defendant,  and  a  retes 
tion  by  him  after  that  time  was  witV:' 
authority,  illegal,  and  a  violation  ot  ^' 
duty  to  the  defendant.  Hall  v.  PcrnTsar. 
42  Ala.  122;  Elrod  r.  Hamner.  l?0  AU 
463,  24  So.  882,  884. 

A    constable,    who    refused    to   ceitri 
possession  of  a  horse  taken  in  an  acr:*3 
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of  detinue,  notwithstanding  the  tender 
of  a  bond  in  double  the  value  of  the  horse 
within  five  days,  as  he  was  required  to 
do  by  statute,  and  who  delivered  it  to 
plaintiff  in  the  action,  was  a  trespasser 
ab  initio,  liable  for  all  damages  naturally 
resulting  from  his  misconduct.  Pruett  v. 
Williams,  47  So.  318,  156  Ala.  346. 

Where  plaintiff  in  detinue  does  not 
*  give  a  forthcoming  bond,  as  required  by 
Code  1907,  §  3780,  the  section  expressly 
requires  that  the  officer  who  has  seized 
the  property  under  the  writ  must  return 
it  to  defendant,  and  if  he  fails  to  do  so 
he  is  liable  upon  his  official  bond  for  dam- 
ages resulting  from  such  misconduct, 
and  can  not  justify  his  misconduct,  nor 
mitigate  damages,  by  showing  that  the 
priority  belonged  to  another,  or  that  it 
was  subsequently  adjudged  to  be  that  of 
plaintiff  in  suit;  and,  the  statute  being 
mandatory,  he  could  not  be  liable  to 
plaintiff,  who  subsequently  recovers  judg- 
ment in  the  action,  for  complying  with 
the  statute.  Burton  v.  Cefalu,  51  So.  721, 
165  Ala.  362. 

Release  under  Exemption  Statute. — A 
sheriff  can  not  be  held  liable  for  discharg- 
ing a  levy  of  execution  on  property  which 
was  claimed  as  exempt,  on  the  ground 
that  plaintiff's  debt  was  contracted  be- 
fore the  enactment  of  the  exemption  law, 
unless  it  be  shown  that  the  sheriff  had 
notice,  actual  or  implied,  of  that  fact. 
Wilson  V.  Brown,  58  Ala.  62, 

Release  Where  Sale  Would  Be  Unpro- 
ductive.— A  sheriff,  who  has  levied  on 
the  interest  of  one  partner  on  the  suit  of 
his  separate  or  individual  creditor,  may 
release  the  levy  when  the  partnership  is 
insolvent  and  the  sale  of  the  partner's  in- 
terest would  have  been  unproductive  of 
anything  to  satisfy  the  execution.  Wil- 
son   V,    Strobach,   59    Ala.    488. 

§  60.  Loss  of  or  Injuries  to  Property. 

See  ante,  "Duties  as  to  Levy  on  or 
Other  Taking  of  Property  and  Custody 
and  Disposition  Thereof,"  §  39. 

"The  sheriff  having  the  custody  of  the 
property  under  the  levy  of  the  attach- 
ment, it  was  his  duty  to  preserve  it  and 
keep  it  safely;  but  this  duty  was  not  an 
absolute  one.  He  was  not  an  insurer  of 
the  property  against  fire,  or  other  adven- 
titious destruction  or  loss;  but  he  was  in< 


cumbent  upon  him  only  to  use  reason- 
able care  and  diligence  in  keeping  it — 
the  care  which  a  man  "of  ordinary  dis- 
cretion and  judgment  might  reasonably 
be  expected  to  use  in  reference  to  his 
own  property;"  and  he  and  his  sureties 
are  liable  only  for  a  loss  which  has  re- 
sulted from  a  failure  on  his  part  to  use 
that  degree  of  care.  Price  v.  Stone,  49 
Ala.  543,  551."  O'Bryan  Bros.  V.  Webb, 
142  Ala.  259,  37  So.  935,  936. 

§  61.  Irregular  or  Invalid  Sale. 

Before  the  plaintiff  in  an  execution 
can  charge  the  sheriff  in  damages  for  a 
sale  of  property  under  the  execution  at 
an  inadequate  price,  he  must  show  that 
the  sheriff  has  been  guilty  either  of 
fraud  or  gross  negligence  in  making  the 
sale.     Powell  v.  Governor,   13   Ala.   516. 

In  trespass  against  a  sheriff  for  levy- 
ing an  attachment  against  plaintiffs 
vendor  on  a  horse  which  was  in  the 
plaintiffs  possession  under  his  alleged 
purchase,  a  recovery  can  not  be  had 
against  the  defendant,  as  a  trespasser  ab 
initio,  on  account  of  an  irregular  or  ille- 
gal sale  under  the  process  after  the  com- 
mencement of  the  action,  unless  the  ev- 
idence warrants  the  conclusion  that  he 
intended  from  the  first  to  abuse  his  law- 
ful authority.  Griel  v.  Hunter,  40  Ala. 
542. 

Where  a  sheriff,  on  refusal  of  the  pur- 
chaser at  an  execution  sale  of  land  to 
comply  with  the  terms  of  the  sale,  resells 
the  land  for  a  less  sum,  and  brings  an 
action  in  his  own  name  against  the  for- 
mer purchaser  for  breach  of  contract,  he 
will  be  liable  in  his  official  capacity  for 
the  amount  recovered  to  those  entitled 
to  the  proceeds.  Robinson  v.  Garth,  6 
Ala.  204. 

Sale    of     Undertenant's    Crop.  —  The 

mere  fact  that  the  sheriff,  after  levying 
on  sufficient  of  the  ^crop  of  the  ten- 
ant to  satisfy  the  rent,  suffers  him  to  re- 
taitf  and  dispose  of  it,  does  not  render 
him  liable  to  the  undertenant  for  a  sub- 
sequent sale  of  the  crop,  which  he  may 
have  raised  on  the  rented  premises. 
Givens  v.  Easley,   17  Ala.  385. 

Sale  of  Horse  under  Attachment  be- 
fore Term  to  Which  Returnable  to 
Avoid  Expense. — A  sheriff,  who  levies 
an    attachment    on    a    horse    and,    after 
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keeping  him  21  days,  sells  him  at  public 
auction,  without  an  order  of  court,  a 
week  before  the  commencement  of  the 
term  to  which  the  attachment  was  re- 
turnable, the  sale  being  made  on  the 
ground  that  "the  charge  oi  keeping  the 
property  is  very  great,**  and  10  days' no- 
tice of  it  being  given,  is  not  liable  as  a 
trespasser  ab  initio.  Griel  v.  Hunter,  40 
Ala.  54a. 

Failure  to  Sell  or  Delay  in  Selling; — 
The  sheriff  is  not  responsible  for  post- 
poning a  sale  of  land  until  it  is  too  late 
to  make  another  levy  and  sale  before 
the  return  day,  it,  in  good  faith,  and  in 
the  exercise  of  ordinary  purdence,  he 
was  justified  in  supposing  the  land  would 
sell  for  a  sum  sufficient  to  pay  the  exe- 
cutions in  his  hands.  The  rule,  it  seems, 
is  otherwise  in  the  case  of  a  levy  on 
personal  property.  Patterson  v.  Powell, 
15  Ala.  205. 

If  executions  against  the  same  de- 
fendant are  delivered  to  the  sheriff  at 
different  times,  and  he  levies  them  si- 
multaneously on  all  the  defendant's 
property  in  his  reach,  which  is  sufficient 
to  satisfy  only  a  part,  the  lien  of  which 
first  attached,  he  is  not  liable  for  not 
making  the.  money  on  a  junior  execu- 
tion, though  he  does  not  sell  the  prop- 
erty on  either.  Smith  v.  Hogan,  4  Ala.  93. 

Exempt  Property. — A  sheriff  is  not  in 
default  for  failing  to  make  the  money 
on  an  execution  when,  after  levy,  de- 
fendant claims  an  exemption,  and  plain- 
tiff fails  to  contest  it,  or  the  contest  is 
undetermined.  Block  v.  Bragg,  68  Ala. 
291. " 

Delivering  Execution  and  Goods  to 
Successor  in  Office. — A  sheriff  having 
levied  an  execution  is  not  excused  for 
failure  to  sell  the  goods  by  delivering 
the  execution  and  goods  to  his  succes- 
sor, but  must  sell,  or  otherwise  legally 
dispose  of  them/  Leavitt  v.  '  Smith,  7 
Ala.  175. 

Failure  to  Advertise  Sale. — An  officer 
who  seizes  property  by  virtue  of  proc- 
ess, and  sells  it  without  proper  adver- 
tisement, will  be  liable.  Wright  v. 
Spencer,   1   Stew.   576. 

"In  Wright  v.  Spencer,  1  Stew.  576, 
577,  this  court,  touching  this  matter  said: 
*A  misfeasance  is  the  improper  per- 
formance of  some  act  which  might  have 


been  lawfully  done.  The  defendant  here 
[the  sheriff]  had  the  right  to  take  ud 
sell  the  property,  but  was  bonod  to  ir. 
it  as  directed  by  la^w.  If,  then,  he  soid 
without  the  legal  advertisement,  it  vu 
the  improper  performance  of  an  ac 
which  might  have  been  lawfully  te 
and  he  was,  according  to  strict  deiffi}- 
tion,  guilty  of  misfeasance.  By  this  he 
was  disniantled  of  his  protection,  21: 
made  a  trespasser  from  the  beginsiss 
There  can  be  no  question  bat  that  be 
was  liable  to  the  action  of  trespui 
Nathan  v.  Shivers,  71  Ala.  117,  12:; 
Hartshorn  v,  Williams.  31  Ala.  149.  IH' 
Brock  V.  Berry,  132  Ala.  95,  31  So.  3i: 

Sale  at  Place  Other  Than  AdrertiMd. 
—"The  goods— other  than  the  sci 
fountain,  which  latter  article  was  2.: 
mentioned  at  all  in  the  advertisement  c: 
sale  which  was  made — were  sold  by  lii 
sheriff  at  a  place  other  and  difFcrcntis: 
remote  from  the  place  at  which  tbcr 
were  advertised  to  be  sold.  The  «?i: 
is,  that,  having  regard  to  the  purpose  c 
advertisement  of  sale,  such  as  the  lav 
requires,  the  goods  were  sold  withoc: 
legal  notice.  Code,  §§  1905,  l»6.  / 
was  the  duty  of  the  sheriff  to  ha«  li- 
vertised  the  time  and  place  of  sale,  is: 
to  have  sold  at  the  place  destgnateii  := 
the  notice.  Certainly,  it  was  a  vioU'JC 
of  duty,  to  advertise  to  sell  at  a  desg- 
nated  place,  and,  afterw^ards,  make  t*. 
sale  at  another  and  remote  place."  Brxl 
V.  Berry,  132  Ala.  95.  31  So.  517. 

Where  a  sheriff  attached  a  stock  :" 
goods  which  were  mortgaged,  it  -' 
mortgage  was  fraudulent  as  to  creditors 
the  fact  that  the  sheriff  subs«qB«a-? 
sold  the  goods  at  a  place  other  :ix 
that  advertised  did  not  render  him  U- 
ble  to  the  mortgagee  as  a  trespasser  i^ 
initio.  Ryan  v.  Young,  147  Ala.  «6a  ^' 
So.   M4. 

Sale  at  Place  Other  Than  DesifUt^ 
by  Statute,— Where  a  sheriff  sells  ca:^^ 
at  a  place  near  where  the  levy  «■* 
made,  and  the  most  convenient  theret' 
at  which  ^hey  could  be  sold  for  the  V? 
price,  he  is  not  liable  for  not  selling  a' 
the  places  pointed  out  by  Code,  I  *^ 
Sheppard  v,  Shelton,  34  Ala.^652. 

Sale     of     Common     Property    v^ 
Process  against  Coowner.— The  sale  r 
an     officer     of     the     entire    propcrtr   * 
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oods  owned  by  two  jointly,  under  cxe- 
ntion  against  one  of  them,  is  a  trespass 
b  initio.  Sheppard  v,  Shelton,  34  Ala. 
52. 

Property  in  Hands  of  Fraudulent 
Sendee. — If  a  sheriff  levies  an  attach- 
lent  in  favor  of  existing  creditors  of 
fie  grantor,  on  goods  claimed  ^by  the 
rantee  under  a  conveyance  which 
;  fraudulent  and  void  as  to  such 
reditors,  his  subsequent  sale  of  the 
oods,  without  an  order  of  court, 
oes  not  render  him  liable  to  the  gran- 
ge as  a  trespasser  ab  initio.  Hartshorn  v. 
i^illiams,  31  Ala.  149. 

Excessive  Sale. — A  sheriff  is  liable,  in 
espass,  for  the  excess  of  property  sold 
Y  him  on  execution,  over  and  above  the 
nount  of  the  execution.  Roberts  v. 
ceson,  4  Port.  164. 

Sale  of  Exempt  Property. — In  an  ae- 
on for  the  wrongful  levy  of  an  execu- 
on,  where  the  property  sued  for  was 
te  property  of  plaintiff,  its  sale  after 
le  filing,  but  before  the  trial,  of  an  ex- 
nption  claim,  was  conversion  by  the 
Hcer  and  all  others  who  aided,  as- 
sted,  or  encouraged  him  in  making  the 
Je.  .^tailings  v.  Gilbreath,  41  So.  423, 
«  Ala.  4B3. 

02.  Taking  Insufficient  Bond  or  Other 
Security. 

Under  Cla^s  Dig.  p.  215,  §  74,  requir- 
g    a    sheriff   to    return    property   levied 

I  by  an  execution  to  the  defendant,  on 
s  executing  a  bond  with  good  and 
fficient  security,  a  sheriff  is  not  re- 
onsible  at  all  events  for  the  sufficiency 

the  surety,  but  is  only  liable  for  fail- 
e  to  exercise  due  diligence  in  obtain- 
j  a  sufficient  bond.  Gary  v.  McCown, 
Ala.  370. 

A  deputy  sheriff  is  not  liable  to  a 
lintiff  in  attachment  for  failing  to  re- 
ire  sufficient  security  on  the  replevy 
nd  taken  by  him  for  goods  seized  un- 
r  the  attachment.  Pond  v,  Vender- 
er,   17  Ala.  426. 

B8.   Failure  to  Pay  Over  Money. 

Money  paid  to  a  sheriff  on  an  execu- 
n  after  the  return  day  will  not  satisfy 
:h     execution.      Therefore    the    sheriff 

II  not  be  liable,  as  such,  for  failing  to 
f  over  money  so  received.  Barton  v. 
ckhart,  3  Stew.  &  P.  109. 


§  64.  Failure  to  Make  Retam. 

A  sheriff  is  liable  if  he  fail  to  return 
an  execution  three  days  before  the  re- 
turn term.  Neale  v.  Caldwell,  3  Stew. 
134. 

On  a  failure  to  return  an  execution, 
the  sheriff  becomes  liable  for  the  amount 
of  the  judgment.  Reid  v,  Dunklin,  5 
Ala.  205;  Crawford  v.  Chandler,  5  Ala.  61. 

Act  1819  requires  sheriffs  to  return 
the  executions  which  have  not  been  lev- 
ied, or  on  which  the  money  has  not  been 
paid,  and  the  clerk's  fees,  by  the  first 
day  of  the  term,  and  directs  that  when 
any  sheriff  shall  fail  to  perform  the  du- 
ties so  required,  the  person  aggrieved 
may  move  to  have  judgment  against 
such  sheriff,  and  his  sureties  for  the 
amount  he  has  failed  to  pay  over,  or  for 
failing  to  return  the  execution  in  the 
manner  as  directed.  Held,  that  an  ac- 
tion will  lie  against  a  sheriff  for  failing  to 
return  a  ca.  sa.,  as  it  is  as  much  an  exe* 
cution  as  any  other  writ  of  execution. 
McWhorter  v,  Marrs,  Minor  376.  • 

Justification  and  Excuse. — In  an  ac- 
tion against  a  constable  for  failing  to  re- 
turn an  order  of  sale  on  a  judgment  in 
favor  of  plaintiffs,  the  court  may  hear 
any  matter  of  equity  in  excuse.  Starnes 
V.  Pierce,  2  Port.  227. 

Irregularity  of  Process.  —  A  sheriff, 
against  whom  a  motion  is  made  for  the 
failure  to  return  an  execution,  can  not 
be  allowed  to  object  that  the  execution 
was  irregular.  Bondurant  v.  Woods,  1 
Ala.  543;  McRae  v.  Colclough,  2  Ala.  74; 
Anderson  v,   Cunningham,  Minor  48. 

Where  Fees  Are  Unpaid  —  A  sheriff 
is  liable  for  failure  to  return  an  execu- 
tion which  he  has  taken,  notwithstand- 
ing his  fees  were  not  prepaid.  McRslev. 
Colclough,  2  Ala.  74. 

Rush  of  Pusiness. — It  is  no  sufficient 
excuse  by  a  sheriff  for  a  failure  to  re- 
turn an  execution  to  allege  that  he  had 
more  official  business  than  he  and  his 
deputies  could  perform.  McRae  v,  Col- 
clough, 2  Ala.  74. 

Property  Not  Subject  to  Levy. — It  is 
no  excuse  to  a  sheriff  for  failing  to  re- 
turn an  attachment  that  the  property 
levied  on  was  not  subject  to  attachment. 
Governor  v.  Baker,  14  Ala.  652. 

Payment  of  Debt. — It  is  no  excuse  for 
a  sheriffs   failure    to    return    an  attach- 
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ment  that  the  debt  for  which  the  attach- 
ment issued  has  been  paid.  Governor 
V.  Baker,  14  Ala.  652. 

Insolvency  of  Defendant. — The  insol- 
vency of  an  execution  defendant  does 
not  in  itself  justify  the  sheriff  in  failing 
to  return  the  execution.  Harris  v.  Brad- 
ford, 4  Ala.  214. 

Compromise  between  Parties.  —  The 
fact  that  plaintiff  and  defendant  in  at- 
tachment made  a  compromise  by  which 
a  portion  of  the  property  was  released 
from  the  attachment  and  the  rest  deliv- 
ered to  plaintiff  is  no  excuse  for  not 
duly  returning  the  attachment.  Womack 
V,  Bird,  63  Ala.  500. 

Forgetfulness. — On  a  motion  against 
a  constable  for  failure  to  return  an  ex- 
ecution, it  is  no  excuse  that  he  forgot  to 
make  a  return  when  he  delivered  it  to 
the  magistrate;  and  hence  it  was  error  to 
permit  him  on  appeal  to  the  county 
court  to  make  a  return.  Gayle  v.  Weir, 
3  Port.  193. 

§  65.  False  Return. 

Where  a  sheriff's  return  upon  a  writ 
of  capias  is  untrue,  the  person  .injured 
has  his  remedy  against  the  sheriff  for  a 
false  return.  Martin  v.  Barney,  20  Ala. 
369.  / 

Where  a  sheriff  returns  that  an  execu- 
tion has  been  levied,  but  that  he  sold 
the  property  to  satisfy  an  old  execution 
in  his  hands  at  the  same  time,  he  is  not 
liable  to  a  motion  for  a  false  return,  if 
the  facts  as  stated  by  him  in  his  return 
are  true,  though  a  sum  of  money  may 
remain  in  his  hands  unappropriated  after 
satisfying  the  oldest  execution.  Tarle- 
ton  V.  Gibson,  2  Ala.  638. 

§  66.  Amercement  and   Other   Summary 
Remedies  against  Officers. 

As  to  summary  remedies  on  official 
bonds,  see  post,  "Summary  Remedies," 
§  88. 

§  66  (1).  In  General. 

"The  statutes  authorize  the  circuit 
court  to  render  summary  judgments 
against  a  sheriff  for  certain  specified  de- 
faults. Code  1886,  §§  3095-3113.  Jus- 
tices of  the  peace  may  also,  on  motion, 
render  judgments,  not  exceeding  $100, 
against  a  sheriff  for  certain  like  defaults. 


Code,  §§  3325-3329.  These  summary  rer 
edies  are  applicable  only  in  the  pa^uc^ 
lar  cases  specified  by  the  statstes,  L-t 
not  to  be  extended  by  constructioi;  L't 
grantable  only  in  strict  conformity  : 
the  statute,  and  the  record  most  6$- 
close  every  fact  necessary  to  entitle  i-. 
party  to  such  remedy,  and  that  it  hi- 
been  pursued  according  to  the  sutr: 
2  Brick.  Dig.  p.  464,  §§  1,  6;  3  Bnci 
Dig.  751;  Warwick  v.  Brooks.  70  A; 
412."  Chiandler  v.  Vandegrift  Shoe  C: 
94  Ala.  233,  10  So.  353. 

"The  statutes  above  referred  tc  r. 
thorize  such  judgments  against  sherr' 
for  certain  acts  of  negligence  or  m\s:u 
sance  in  failing  to  do  what  is  reqc 
of  them  by  process  coming  to  tb:' 
hands.  They  are  intended  to  aS* 
prompt  redress  for  certain  deKnqoctict' 
in  the  discharge  of  particular  minis:ru 
functions.  In  each  of  the  cases  irr 
tioned  by  the  statutes  the  default  i: 
thorizing  a  summary  judgment  cocsr* 
in  a  failure  to  perform  a  duty  impoxi 
by  process  the  execution  of  which  r*- 
been  intrusted  to  the  officer  procetl:*! 
against.  Those  statutes  do  not  txitzi 
to  the  case  of  a  breach  of  doty  in  > 
gard  to  process  in  the  hands  of  2lo±:' 
officer."  Chandler  v.  Vandegrift  5:< 
Co.,  94  Ala.  233,   10  So.  353. 

Code,  §  8106,  authorizing  a  rjtnru' 
judgment  for  failure  "to  execute  srr- 
mons,  attachment  or  other  mesne  pr- 
ess," includes  a  subpoena.  Birmingh: 
Dry-Goods  Co.  v.  Bledsoe,  113  Ala.  4^ 
21  So.  403. 

The  law  of  1819  (Clay's  Dig.  p.  y^  ' 
22),  authorizing  a  summary  judgtrr.' 
on  motion  against  a  sheriff  for  failure  * 
return  an  execution,  was  repealed  v.:' 
out  a  saving  clause  by  Laws  1S4S,  ?.  •' 
§  1,  and  there  can  be  no  judgmes:  t- 
tered  thereunder,  even  in  proceedr:* 
begun  before  the  repeal.  Williams 
McCurdy,  22  Ala.  696. 

The  statute  of  1807,  which  pror/  > 
that  a  defendant  in  execution  shall  hin 
the  same  remedy  against  a  shenfl  '^ 
failing  to  pay  over  an  excess  coller-- 
by  him  on  the  execution  that  a  pla-rnr 
has  for  failure  to  pay  over  money  c- 
lected,  is  not  to  be  so  construed  as  '• 
extend  to  defendants  the  benefit  oi  >-'- 
sequent  statutes,  by  which  the  plairSTi 
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remedy  is  modified.  Baylor  v,  Scott,  2 
Port.  315. 

Right  to  Proceed  by  Motion  First 
Given  by  Act  iSM. — Proceedings  against 
a  sheriff  for  failing  to  make  the  money 
on  an  execution  could  not  be  instituted 
by  motion  before  the  statute  of  Janu- 
ary 12,  1826.  Williams  v,  McBroom,  1 
Stew.  192. 

Abatement  and  RevivaL — A'  summary 
proceeding  against  a  sheriff,  pursuant  to 
Clay's  Dig.  p.  218,  §  85,  for  failing  to 
make  money  on  an  execution,  abates  hy 
the  death  of  plaintiff,  and  can  not  be  re- 
vived in  the  name  of  his  personal  repre- 
sentative; and  an  order  of  revival,  with- 
out defendant's  appearance  or  consent, 
may  be  vacated  at  a  subsequent  term. 
Jones'  Adm'r  v.  Brobks,  30  Ala.  586. 

§  66   (8)   Right    to    Proceed    Summarily 
and  Grounds  Therefor. 

The  summary  remedies  given  by  stat- 
ute against  sheriffs  for  neglects  or  de- 
faults must  be  confined  to  the  preq^e 
grounds  which  authorize  them.  Smith 
v.  Leavitts,  10  Ala.  92. 

Right  Confined  to  Plaintiff  in  Execu- 
tion.— Where  a  coroner  collects  money 
under  an  execution  which  is  afterwards 
quashed  before  the  money  is  paid  over, 
defendants  can  not,  by  notice  and  mo- 
tion, recover  of  the  coroner  the  amount 
thus  collected  and  retained,  as  the  acts 
giving  such  remedy  intended  it  only  for 
the  plaintiff  in  execution.  Riley  v,  Mar- 
shall, 5  Ala.  682. 

Where  Execution  Perpetually  En- 
joined.— After  an  execution  has  been 
perpetually  enjoined,  a  motion  can  not 
be  made  against  the  sheriff  for  failing  to 
make  the  money  on  it,  though  it  was 
several  years  in  his  hands  before  the  de- 
cree was  made.  McCall  v.  McRae,  10 
Ala.  313. 

Failure  to  Take  Sufficient  Security  on 
Forthcoming  Bond. — ^Under  Clay's  Dig. 
218,  §  85,  permitting  summary  proceed- 
ingrs  against  a  sheriff  for  failure  to 
make  the  money  on  an  execution,  by  a 
suggestion  that  the  "money  could  have 
been  made  by  the  sheriff  by  due  dili- 
gence," a  motion  will  not  lie  for  a  sher- 
iff's failure  to  take  sufficient  security 
on  a  forthcoming  bond.  Gary  v,  Mc- 
Cown,  6  Ala.  370. 


Failure  to  Collect  Statutory  Interest 
Where    Execution     Silent    as     to     It — 

Whether  or  not  a  judgment  against  a 
sheriff  and  his  sureties  for  failing  to  pay 
over  money  collected  on  execution  will 
carry  damages  at  the  rate  of  5  per  cent, 
a  month  until  the  sum  is  collected,  at 
all  events  a  coroner  is  not  liable  on  mo- 
tion for  omission  to  collect  said  5  per 
cent,  per  month,  when  neither  the  execu- 
tion nor  judgment  directs  it  to  be  done. 
Herrin  v.  Woodward,  11  Ala.  792. 

Failure  to  Make  Costs  though  D^bt 
Paid. — ^The  rule  that,  where  the  debt 
has  been  paid  by  the  sheriff  to  the  plain- 
tiff in  execution,  the  officers  of  the  court 
can  not  in  the  name  of  the-  plaintiff 
move  against  the  sheriff  for  their  costs, 
does  not  prevent  a  plaintiff  from  mak- 
ing motion  against  the  sheriff  for  failure 
to  make  the  money  on  an  execution  is- 
sued on  a  judgment  for  costs.  Pharr  v. 
Hale,  »  Ala.  312. 

Notice  of  and  Reasonable  Time  within 
Which  to  Endorse  Forfeiture  on  Bond. 
— The  attachment  law  of  1833  directs 
that  all  replevin  bonds  or  bonds  for  the 
trial  of  the  right  to  property  taken  on 
the  levy  of  an  attachment  shall  be  lodged 
with  the  clerk  of  the  court,  and,  if  there 
is  a  forfeiture  of  the  bond,  the  officer 
taking  the  same  shall  forthwith  enter 
thereon  an  indorsement  of  forfeiture. 
Held,  that  a  sheriff  was  not  subject  to  a 
summary  judgment  for  failure  to  make 
the  indorsement,  unless  he  was  informed 
that  the  bond  was  taken  and  lodged  in 
the  clerk's  ofHce,  and,  even  after  such 
information  given,  he  is  entitled  to  a 
reasonable  time  to  make  the  indorse- 
ment.    Magee  v,   Childers,   6  Ala..  196. 

Other  Writs  Not  Placed  on  Same 
Basis  by  Act  1881. — Act  1821,  making  it 
the  duty  of  sheriffs  "to  return  all  writs 
and  executions  at  least  three  days  pre- 
viously to  the  term  to  which  they  shall 
be  returnable,"  and  providing  that,  if 
any  sheriff  shall  fail  to  return  any  writ 
or  execution  accordingly,  he  shall  be  li- 
able to  all  the  penalties  provided  by 
laws  now  in  force  for  failing  to  return 
any  writ  or  execution,  was  merely  in- 
tended to  change  the  return  day  of 
writs  and  executions,  and  was  not  to  be 
construed  as  giving  the  same  summary 
remedy  for  failing  to  return  an  ordinary 
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writ  as  was  then  in  force  for  failure  to 
return  an  execution.  Sample  v.  Royall, 
4  Ala.  944. 

Execution  Issued  from  Orphans' 
Courts. — An  execution  issuing  from  the 
orphans'  court  for  the  collection  of 
money  has  the  same  attributes  as  an  ex- 
ecution issued  on  a  judgment  at  com- 
mon law,  must  be  executed  in  the  same 
mode,  and  may  be  enforced  in  the  same 
manner.  Consequently  a  motion  may 
be  made  against  the  sheriff  for  failing 
to  make  the  money  thereon.  Graham  v. 
Chandler,  12  Ala.  S29. 

Effect  of  Payment  of  Debt  without 
Costs  after  Failure  of  Sheriff  to  Collect. 

— ^Where  a  fieri  facias  was  placed  in  the 
sheriff's  hands,  on  which  with  due  dili- 
gence he  could  have  made  the  money, 
which  he  failed  to  do,  but  after  its  re- 
turn defendant  in  the  writ  paid  plaintiff 
the  amount  of  the  judgment,  except 
costs,  plaintiff  was  not  entitled  to  recover 
damages  against  the  sheriff  on  proceed- 
ings by  suggestion  against  him.  Free- 
man V.  Womack,  4  Ala.  539. 

Failure  to  Make  Debt  from  Money  in 
Sheriff's  Hands  Collected  on  Another 
Writ  in  Favor  of  Defendant — A  cor- 
oner, having  in  his  hands  a  f\.  fa.  against 
a  party  and  a  vend.  ex.  in  his  favor, 
made  $800  on  the  vend,  ex.,  which  he 
paid  over  to  the  party  and  returned  the 
fi.  fa.  "No  property  found."  Held,  that 
he  should  have  retained  the  money  and 
made  a  special  return,  praying  "for  an 
order  respecting  the  appropriation,"  and, 
not  having  done  so,  he  was  liable  on  a 
rule  suggesting  that  with  due  diligence 
the  money  could  have  been  made  on  the 
A.  fa.     Barnett  v.  Bass,  10  Ala.  951. 

Fajring  Attachment  after  Agreement 
with  Constable  to  Allow  His  Execution 
to  Share  in  Proceeds. — A  constable,  un- 
der a  judgment  recovered  before  a  jus- 
tice of  the  peace,  levied  execution  on 
personal  property  subject  to  two  attach- 
ments in  the  hands  of  a  sheriff.  The 
constable  did  not  take  possession  of  the 
property,  the  sheriff  agreeing  that  the 
execution  held  by  the  constable  should 
be  third  in  point  of  levy.  The  property 
was  sold  for  more  than  enough  to  pay 
the  three  claims,  but  the  sheriff  levied 
other  attachments  from  the  circuit  court 
thereon.     Held,  that  this  was  not  a  case 


justifying  a  summary  proceeding  by  tk 
owner  of  the  judgment  recovered  befon 
the  justice  to  compel  the  sheriff  to  p^r 
over  the  amount  of*  such  jadgmer. 
Chandler  v.  Francis  Vandegrih  Sboe 
Co.,  94  Ala.  2a3,   10  So.  353. 

Motion  for  Failing  to  Pay  What 
Money  Uncollected. — Where  a  sberf 
has  neglected  to  make  the  money  ob  c 
execution,  this  does  not  warrant  a  rC* 
for  failing  to  pay  over  money  as  acnal: 
collected,  notwithstanding  he  has  p:--- 
jsed  to  pay  over  the  money  for  which  k 
is  liable.    Hodges  v.  Laird,  10  Ala.  ers. 

Waiver  or  Loss  of  Right— Where  ts^ 
plaintiff  excuses  the  sheriff  from  b 
duty  to  return  an  execution,  he  caa  ::: 
afterwards  maintain  a  motion  ondcr  *Jt 
statutes  for  the  omission.  Gary  r.  B:j- 
kin,  7  Ala.  154. 

Plaintiffs'  execution  was  levied  by  :b; 
sheriff,  and  a  claim  of  property  '-rx:- 
posed  by  a  third  person,  and  a  b::: 
given  to  try  the  right,  pursuant  to  ^ 
^tute.  The  plaintiffs  moved  to  disr-*^ 
the  cfaim,  which  was  overmleii  mi  * 
judgment  for  costs  rendered  agar^' 
them.  A  writ  of  error  having  bet- 
prosecuted,  the  judgment  was  reve:>r. 
and  the  cause  remanded,  and  ihes.  ^' 
motion  of  the  plaintiffs,  the  claim  n. 
dismissed.  Held,  that  these  procccdng- 
did  not  amount  to  a  w^aiver,  oc  *^' 
ground  of  election  or  otherwise,  o:  t:^ 
summary  remedy  by  the  statute  agairi 
the  sheriff  for  failing  to  make  the  :n:c:) 
on  the  execution.  Leavitt  v.  Smith.  * 
Ala.   175. 

Effect  of  Failure  of  Plaintiff  to  Cu- 
test Exemption  within  Prescribed  Tuot.- 
Summary  proceedings  against  a  shn: 
for  failing  to  make  money  out  ot  ]ac:i 
on>  which  an  execution  had  been  Ict:?. 
and  to  which  the  defendant  in  aitcz:-' 
had  filed  a  claim  of  exemption,  vi:*  '"- 
lie,  when  the  plaintiff  failed  to  cc«te>: 
the  claim  within  the  time  prescribed  -r 
the  statute;  or  when  a  contest  ot  *^ 
claim  commenced  by  him  is  still  pesir* 
and  undetermined.  Block  v.  Bragg.  ^' 
Ala.  291. 

§  66  (S)  Conditions  Precedent. 

In  proceedings  by  notice  and  m:::*- 
against  a  sheriff  for  failure  to  par  c«'* 
the  amount  made  on  an  execution,  a  i^ 
mand   must   be    proved   to    support  "" 
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proceeding.      Broughton    v.   State   Bank, 
€  Port.  48. 

The  decisions,  which  hold  that  a  de- 
mand must  be  made  of  the  sheriff  to 
entitle  a  party  to  the  summary  remedy 
provided  by  statute,  are  predicated  on 
statutes  that  give  these  remedies,  and, 
therefore,  can  not  be  regarded  as  author- 
ities in  actions  not  founded  upon  them. 
Nelms  V.  Williams,  18  Ala.  650. 

§  66  (4)   Defenses. 

Invalidity  or  Non-Existence  of  Judg- 
ment— In  a  summary  proceeding  against 
a  sheriff  for  failure  to  return  an  exe- 
cution, he  may  show  in  defense  that 
there  is  no  judgment,  or  that  it  is 
void.  Godbold  v.  Planters'  &  Mer- 
chants' Bank,  4  Ala.  516. 

Regularity  of  Writ — On  motion  for 
judgment  against  the  sheriff  for  the 
amount  of  an  execution  issued  from 
competent  courts  and  duly  authenticated, 
for  failure  to  return  the  same,  he  can 
not  object  to  its  regularity  or  propriety. 
Anderson  v.  Cunningham,  Minor  49. 

Property  Levied  on  Not    Defendant's. 

— Where  negroes,  which  are  not  at  the 
time  held  as  slaves,  are  levied  on  by  the 
sheriff,  and  afterwards  discharged,  the 
sheriff,  on  being  proceeded  against  under 
the  statute  by  a  suggestion  that  with  due 
diligence  he  could  have  made  the  money 
on  the  execution,  might  repel  the  pre- 
sumption arising  from  the  levy  by  show- 
ing that  the  negroes  were  not  the  prop- 
erty of  the  defendant,  but  were  free. 
Union  Bank  of  Tennessee  v,  Benham,  23 
Ala.  143. 

Where  a  sheriff  is  ruled  for  failing  to 
make  the  money  on  an  execution  which 
he  had  levied  on  certain  negroes  as  the 
property  of  the  defendant,  he  may  rebut 
the  prima  facie  liability  which  his  re- 
turn raises  against  him  by  showing  that 
the  negroes  were  taken  from  his  posses- 
sion under  a  writ  of  habeas  corpus,  and 
were  discharged  as  free  persons.  Un- 
ion Bank  of  Tennessee  v.  Benham,  23 
Ala.  143. 

Neighborhood  Reports  That  Property 
in  Possession  of  Defendant  Was  That  of 
His  Wife. — It  is  not  a  defense  to  a  mo- 
tion against  a  sheriff  for  not  collecting 
money  under  an  execution  that  "the  sher- 
iff   was  informed   by   the  debtor  and  his 


wife  and  neighbors  that  property  in  his 
possession  belonged  to  his  wife."  Rob- 
ertson V,  Beavers,  3  Port.  3&5. 

Release  by  Plaintiff  of  Property 
Claimed  by  Third  Person. — In  a  proceed- 
ing by  motion  against  a  sheriff  for  fail- 
ing to  collect  the  amount  of  an  execu- 
tion, defendant  can  not  claim  a  discharge 
frbm  liability  on  the  ground  that  plain- 
tiff released  a  levy  on  property  to  which 
a  claim  was  interposed  by  a  third  per- 
son, and  that  a  bond  was  given  to  try 
the  right  of  property.  Poe  v.  Dorrah, 
20  Ala.  288. 

Release  by  Plaintiff  of  One  of  Two 
Defendants. — Where  an  execution  is  de- 
livered to  a  sheriff  against  two  defend- 
ants, he  can  not  discharge  himself  from 
a  rule,  under  the  statute,  by  showing  a 
previous  release  of  orfe  of  them  by  the 
plaintiff;  but  he  can  excuse  himself  by 
showing  that  the  defendants  had  no 
property,  though  he  has  returned  cer- 
tain property  levied  on  as  theirs  to  the 
true  owner.  Mason  v.  Watts,  7  Ala 
703. 

Requesting  Instructions  from  Court  as 
to  Disposition  of  Money. — If  the  sher- 
iff retains  the  money  under  an  honest, 
though  mistaken  impression  -that  it  is  his 
duty  to  do  so,  and  asks  the  direction  of 
the  court,  at  the  term  to  which  the  exe- 
cution on  which  it  was  made  is  return- 
able, he  should  not  be  charged  with 
damages  and  interest  Barnett  v,  Bass, 
10  Ala.  951,  957. 

"In  Wood  V,  Gary,  5  Ala.  43,  there 
were  two  executions  in  the  sheriffs' 
hands  against  the  same  defendant,  and 
the  plaintiffs  in  each  insisted  that  his 
execution  was  entitled  to  priority,  though 
the  amount  collected  was  not  sufficient 
to  satisfy  both.  The  sheriff  returned  the 
facts  specially  on  each  of  the  executions, 
and  asked  the  direction  of  the  court  as 
to  the  order  in  which  they  should  be 
satisfied;  and  in  the  opinion  delivered  by 
myself,  it  is  said,  'this  was  sufficient  (ac- 
cording to  the  case  of  Braly  v.  Stout, 
Ingolsby  &  Co.  at  the  present  term  [not 
reported])  if  the  return  was  made  in 
good  faith,  and  for  the  purpose  of  ob- 
taining the  instruction  of  the  court, ,  to 
have  relieved  the  defendants  'from  a 
judgment  for  damages  and  interest.'" 
Barnett  v,  Bass,   10  Ala.  951,  956. 
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Delivery  of  Execution  to  Plaintiff  for 
Return. — It  is  a  good  defense,  to  a  rule 
against  the  sheriff  for  not  returning  an 
execution  to  the  court  from  which  it  is- 
sued within  the  time  prescribed  by  law, 
that  it  was  delivered  toi  the  plaintiff  and 
that  he  undertook  to  return  it.  Vast- 
binder  V.  Spinks,  16  Ala.  3B5,  cited  in 
note  in  3  L.  R.  A.,  N.  S ,  430. 

Agreement  of  Plaintiff  and  Surety  That 
Plaintiff  Proceed  against  Sheriff  for 
Failure  to  Make  Money  of  Principal. — 
Where  a  fieri  facias  issued  on  a  joint 
judgment  against  the  principal  and  his 
surety  is  returned  unsatisfied,  it  is  so 
answer  to  a  suggestion  by  the  plaintiff 
that  the  sheriff  could  with  due  diligence 
have  made  the  money  thereon  that  the 
surety  paid  the  execution  in  part,  upon 
an  agreement  with  the  plaintiff  that  the 
latter  should  proceed  against  the  sheriff 
and  his  sureties  for  the  neglect  of  the 
latter  to  make  the  money  of  the  prin- 
cipal, before  the  surety  should  be  looked 
to  for  the  payment  of  the  residue.  Gary 
V,  Bank  of  the  State,  11  Ala.  717. 

§  0®  W  Jurisdiction  and  Venue. 

Where  a  sheriff  fails  to  make  money 
on  a  fi.  fa.,  proceedings  may  ^  be  had 
against  him  by  motion,  either  in  the  cir- 
cuit court  of  the  county  in  which  the 
sheriff  was  acting  officially  or  in  the 
court  to  which  the  process  was  return- 
able.    Andrews  v.   Keep,  38  Ala.  315. 

Execution  Issued  by  Justice  of  the 
Peace. — "A  summary  judgment  may  be 
rendered  against  a  sheriff  for  failing  to 
make  the  money  on  an  execution  issued 
by  a  justice  of  the  peace,  which  by  due 
diligence  might  have  been  made,  for 
the  amount  of  the  execution  and  inter- 
est, and  5  per  cent,  damages  on  the 
amount  thereof;  and  the  motion  must  be 
made  in  the  circuit  court  when  the 
amount  claimed,  by  reason  of  interest 
or  damages,  exceeds  the  sum  of  $100. 
Code,  §§  3326,  3333.  Under  former  stat- 
utes, such  judgments  could  not  be  ren- 
dered against  sheriffs  for  any  negli- 
gence or  misfeasance  on  their  part  in 
levying  process  issued  by,  and  return- 
able before,  justices  of  the  peace. 
TJiompson  v.  Acree,  69  Ala.  178."  Hood 
V.  Blair,  95  Ala.  629,  10  So.  671;  Evans 
V.   Stevens,  8  Ala.  517. 

Under    Code,    §§    3326,    3333,    providing 


that  where  the  sheriff  fails  to  make  ti* 
money  on  an  execution  issiied  by  i  ':^ 
tice  of  the  peace,  which  by  dne  diUgc^t 
he   might  have   made,   a  sammaiy  pig- 
ment   for   the   amount   may  be  readert! 
against  him   on  motion,  and  that  wbrt 
the    amount    exceeds    $100  the   mzteii 
must  be  made  in  the  circuit  court  a  c> 
tion  made  in  the  circuit  court  for  ']^ 
ment    against    the    sheriff   for  failing  t> 
collect  two   executions   issued  by  a  r> 
tice,    one    for   $100  and   one  for  $5^.  i 
properly  dismissed,  as  the  coart  has : 
jurisdiction    of   the   $60   included.    He-: 
V.  Blair,  95  Ala.  629,  10  So.  671. 

Code,  §§  3326,  3333,  provide  that  wtr 
a  sheriff  fails  to  make  money  on  as  £.^ 
ecution  issued  by  a  justice  of  the  ^ah 
a  summary  judgment  for  the  amorai:  sj; 
be  rendered  against  him  on  motion. ;: 
where   the  amount  exceeds  $100.  ^y 
must  be  made  in  the  circuit  court    A  r: 
tion    was   made   in    the    circuit  court  :. 
judgment  against  the  sheriff  for  failin: ' 
collect    executions   issued   by  a  jlI3>:^- 
one  for  $100,  and  one  for  $60.    Held,  vv 
it  was  error  to  dismiss  the  motion  r.*i ' 
on  demurrer,  since  the  court  wonld  Hi^ 
jurisdiction    of    a    motion    for   sunnr 
judgment    on    the    $100    execution  i.y^ 
Hood  V.  Blair,  95  Ala.  629,  10  So.  671 

The  county  court  has  no  jnnsdin!" 
either  under  the  statutes  or  its  pow-:" 
punish  for  contempts,  of  a  procetdit;* 
impose  on  the  sheriff  the  fine  of  ?^ 
authorized  by  Rev.  Code.  §  4167,  fc  *  ^ 
failure,  from  want  of  due  diligence.  :*  ^ 
ecute  a  "writ  of  arrest."  State  z.  M"  . 
fie,  52  Ala.  4. 

§  66  (6)  Time  for  Proceedings. 

The    summary   remedy   against  sh:  "* 
for  not  making  the  money  on  an  i^f' 
tion  is  not  limited  to  the  return  ttrr, '-' 
may    be    sought    at    a    subsequent  t.*' 
Kirkmans  z\  Harkins,  1   Port.  22. 

§   66   (7)    In  Whose  Name  Procee<Ss|i 
Had  and  Parties  Thereto. 

Several  plaintiffs  having  distinct  i:::ttf 
ests  can  not  unite  in  a  siimmary  r^^:* 
ing  against  the  sheriff.     Patterson  : 
ficers  of  Circuit  Court  of  Mobile.  1-    - 
740. 

Sureties  of  Sheriff. — It  is  not  necf*^" 
that  the  sureties  of  a  sheriff  should  *^-  ' 
been  parties  to  summary  proceedir^-^  *! 
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motion  against  him,  suggesting  that  by 
due  diligence  he  could  have  made  the 
money  on  an  execution.  Garey  v.  Frost, 
£  Ala.  636. 

Assignee  in  Bankruptcy. — A  motion 
against  a  sheriff  for  neglecting  to  release 
an  execution  against  one  who  wa-s  after- 
wards declared  a  bankrupt  must  be  in  the 
name  of  the  assignee  in  bankruptcy. 
Gary  v.  Bates,  12  Ala.  544. 

County  Treasurer  under  Act  1816. — 
Under  the  act  of  1815,  directing  that  all 
fines  and  forfeitures  shall  thereafter  be 
paid  into  the  county  treasury,  and  requir- 
ing thjs  county  treasurer  to  proceed 
against  delinquent  officers,  it  was  a  fatal 
irregularity  that  a  motion  against  a  sher- 
iff to  hold  him  liable  for  the  amount  of 
iines  imposed  on  prisoners  whom  he  had 
allowed  to  go  free  were  instituted  by  the 
<:ourt  of  its  own  motion  or  at  the  instance 
of  the  solicitor.  Hodges  v.  State,  8  Ala.  55. 

:§  66  (8)  Notice  or  Summons  and  Appear- 
ance. 

Necessity  for  **Notice. — To  sustain  a 
judgment  on  motion  against  a  sheriff  for 
failing  to  return  an  execution,  the  record 
must  show  that  he  had  notice  of  the  mo- 
tion.    Marchbanks  v.  Rogers,  1  Stew.  148. 

Under  Act  March  3,  1848,  entitling  a 
sheriff  to  three  days'  notice  of  a  motion 
against  him  for  failing  to  return  an  exe- 
cution, such  notice  of  a  motion  must  be 
given  before  judgment  can  be  rendered 
against  a  sheriff  for  such  default.  Hug- 
gins  V.  Powell,  19  Ala.  129. 

Act  March  3,  1848,  entitling  a  sheriff 
to  three  days*  notice  of  the  motion 
against  him  for  failing  to  return  an  exe- 
cution, repeals  Act  Jan.  27,  1845,  author- 
izing proceedings  against  a  sheriff  with- 
out notice.  Huggins  v.  Powell,  19  Ala. 
129. 

Must  State  under  Which  Act  Proceed- 
ings Are  Brought. — In  proceedings  by 
motion  against  a  sheriff,  seeking  to  make 
liim  liable,  under  the  statutes  of  1807  and 
1819,  for  failing  to  return  an  execution, 
the  plaintiff  is  required  in  his  notice  to 
inform  the  sheriff  on  which  of  the  two 
acts  authorizing  the  proceedings  he  re- 
lies.    Hill  V.  State  Bank,  5  Port.  537. 

Where  there  were  two  statutes  giving 
^he  right  to  proceed  against  a  sheriff  for 
^failure  to  return  an  execution,  one  giving 


a  fine  of  5  per  cent,  on  the  amount  of  the 
judgment,  and  th^  other  the  amount  of  the 
judgment  itself,  a  notice  to  the  sheriff 
that  the  plaintiff  would  proceed  for  the 
amount  specified  in  the  writ  of  execution 
sufficiently  indicated  under  what  statute 
he  would  proceed.  Caskey  v.  Nitcher,  8 
Ala.  622. 

Statement  of  Time  Motion  to  Be  Made. 
— Notice  of  a  motion  against  a  constable 
for  failure  to  pay  over  money  made  on 
execution  is  sufficient  if  it  specifies  the 
term  at  which  the  motion  is  made.  Welch 
V,   Fourier,  6  Ala.  616. 

Allegation  of  Demand — Suffidencyd— 
In  a  notice  to  a  sheriff  of  a  rule  for  fail- 
ing to  pay  over  moneys  collected  on  ex- 
ecution, it  is  sufficient  to  state  a  demand 
after  the  collection,  and  before  the  notice. 
It  is  not  necessary  to  allege  a  day  cer- 
tain when  the  demand  was  made.  Price 
V,  Cloud,  6  Ala.  248. 

A  notice  of  a  motion  to  a  sheriff  for 
failing  to  pay  over  on  demand  money  col- 
lected on  execution  need  not  state  the 
day  on  which  the  demand  was  made. 
Spence  v,  Rutledge,  11  Ala.  557. 

Describing  Execution  as  FL  Fa. — In  a 
summary  proceeding  against  the  sheriff 
for  failure  to  return  an  execution,  a  no- 
tice to  him  describing  the  execution  as  a 
fi.  fa.  is  sufficient  to  show  that  it  issued 
against  the  effects,  and  not  the  person. 
McRae  v,  McColclough,  2  Ala.  74. 

Notice  Charging  Failure  to  Make 
Amount  of  Judgment  Instead  of  Execu- 
tion.— A  notice  to  a  sheriff  that  a  motion 
will  be  made  against  him  for  failure  to 
return  a  fi.  fa.  for  the  amount  of  the 
judgment,  instead  of  execution,  is  good 
under  the  act  of  1819.  Godbold  v.  Plant- 
ers' &  Merchants'  Bank,  4  Ala.  516. 

Allegation  of  Continuance  in  Office  at 
Time  of  Execution  Delivered  to  Sheriff. — 
In  a  notice  of  a  motion  against  a  sheriff 
for  neglect  in  serving  a  fi.  fa.,  it  is  not 
necessary  to  allege  that  the  sheriff  con- 
tinued in  office  up  to  the  time  when  the 
execution  was  placed  in  his  hands.  Casky 
V.  Haviland,  13  Ala.  314. 

Notice  of  Suggestion  to  Court  under 
Act  of  1826.— Under  Act  1826,  entitled 
"An  act  to  better  secure  money  in  the 
hands  of  sheriffs  and  coroners,"  and  re- 
quiring the  suggestion  to  the  court  by  a 
party   complaining   of   defalcation   in   the 
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officer,  in  a  proceeding  against  a  sheriff 
for  not  collecting  the  mpney  due  on  an 
execution,  notice  to  him  of  the  suggestion 
to  the  court  is  not  necessary,  as  the  ap- 
plication is  ex  parte,  and  the  issue  or- 
dered as  of  course  on  the  plaintiffs  sug- 
gestion.   Kirkmans  v.  Harkins,  1  Port.  22. 

Residence  of  Plaintiff  in  Comity  Where 
Judgment  Rendered^ — In  a  notice  of  mo- 
tion against  a  sheriff  for  failing  to  pay 
over  on  demand  money  collected  on  exe- 
cution, it  is  not  necessary  to  allege  that 
plaintiff  resided  in  the  county  where  the 
judgment  was  rendered,  since,  if  he  re- 
side in  a  different  county,  it  is  a  matter 
of  defense  to  the  sheriff,  who,  by  mak- 
ing that  proof,  will  cast  on  plaintiff  the 
necessity  of  proving  a  personal  demand 
or  by  an  order  in  writing.  Spence  v.  Rut- 
ledge,  11  Ala.  557. 

Motion  Most  Be  Made  at  Time  Set  in 
Notice. — When  notice  is  given  to  a  sher- 
iff that  a  motion  will  be  made  for  judg- 
ment against  him  for  failure  to  return  an 
execution,  the  motion  must  be  made  at 
the  time  appointed,  or  some  other  pro- 
ceedings had  to  keep  alive  the  notice,  or 
it  will  lose  its  force.  Armstrong  v,  Rob- 
ertson, 2  Ala.  164. 

§  ee  (9)  Pleading. 

Where  a  sheriff  pleads  to  a  notice  in- 
forming him  that  a  motion  will  be  made 
against  him  for  failing  to  pay  over  on 
demand  the  amount  of  an  execution, 
which  is  particularly  described,  the  notice 
is  to  be  treated  as  in  lieu  of  a  declaration, 
and  may  be  amended  on  motion.  Walker 
V.   Turnipseed,  8   Ala.  679. 

*In  proceedings  under  the  statute  au- 
thorizing a  suggestion  to  be  made  to  the 
court  that  the  amount  to  be  collected  on 
an  execution  could  have  been  made  by 
the  sheriff  by  due  diligence,  and  requir- 
ing the  court  to  cause  an  issue  to  be 
made  up  to  try  the  fact,  a  traverse  of 
the  allegations  of  the  suggestion  presents 
an  issue  under  the  statute.  Hallett  v. 
Lee,  3  Ala.  28. 

Matters  of  Excuse  and  Avoidance. — On 
motion  against  a  sheriff,  suggesting  that 
by  due  diligence  the  money  could  have 
been  made  on  an  execution,  matter  of 
excuse  or  avoidance  must  be  pleaded;  and 
a  plea  stating  that  the  execution  was  lev- 
ied a  short  time  before  the  return  day, 
and  a  delivery  bond  taken,  returned,  and 


forfeited,  without  showing  a  snffident  a- 
cuse  for  the  delay,  is  bad.  Hallett  r.  Lee. 
3  Ahi.  28.  I 

S  ee  (10)  Evidence. 

Variance. — Where  there  is  a  Tarjaac? 
of  $2  between  the  execution  as  descnl:'.: 
in  a  notice  of  motion  against  a  sherif  *>' 
failing  to  pay  over  on  demand  money  col- 
lected on  execution  and  the  one  oitrt: 
in  evidence,  it  is  fatal  on  error,  thoof^ 
it  could  have  been  amended  in  the  L^i 
court.     Spence  v.   Rutledge,  11  Ala.  i;' 

When  a  motion  is  made  against  a  she 
iff,  a  variance  between  the  fi.  fa.  descr>^i 
in  the  notice  and  the  one  produced  i 
evidence  can  not  be  aided  by  the  proii:- 
tion  of  the  original  fi.  fa.,  which  corre- 
sponded with  the  notice;  the  motios  ^^ 
ing  made  on  an  alias.  Walker  r.  Tqhl^- 
seed,  8  Ala.  679. 

Burden  of  Proof. — If  on  a  rule  agair^t 
a  sheriff,  suggesting  that  by  due  diligec:? 
he  could  have  made  the  money  on  an  ex^ 
cution,  he  justifies  his  refusal  to  make  i 
levy,  or  his  restoration  of  the  proprt.» 
after  a  levy  has  been  made,  on  the  grocl 
that  the  defendant  had  transfened  v: 
property,  he  assumes  the  burden  of  pr^ 
ing  that  the  transfer  was  bona  fide  iZ- 
effectual  in  law  for  the  purpose  for  whir: 
it  was  made.  Smith  v.  Leavitts,  10  .^ 
92. 

Admissibility  of  Evidence.— -XMien  t^: 
sheriff  is  ruled  for  failing  to  make  t^^ 
money  on  an  execution,  evidence  that  ±t 
defendant  in  execution  **was  in  possess  ^■' 
of  a  house  and  lot  as  of  his  own  ^rr- 
erty,  prior  to  the  day  on  which  the  exe- 
cution came  to  the  sheriffs  hands,  clarr- 
ing  ownership  thereof,  and  contioned  " 
possession  until  after  the  return  day 
the  execution,"  is  admissible  evidence  ^' 
plaintiff.     Whitsett  v.  Slater,  23  Ala.  «^ 

Where  a  sheriff  is  ruled  for  failinjr  *•' 
make  the  money  on  an  execution  whu' 
he  had  levied  on  certain  negroes,  the  *r* 
of  habeas  corpus  and  proceedings  thereo*. 
under  which  the  negroes  were  taken  frjr 
the  sheriff's  possession  and  discharged  i^ 
free  persons,  are  admissible  in  erider:? 
to  show  such  taking  and  discharge.  -' 
ion  Bank  of  Tennessee  r.  Benham.  -' 
Ala.  143. 

In  a  summary  proceeding  against  : 
constable,  a  transcript  of  his  bond  vi^ 
not  'admissible,  where   it  did  not  app'^' 
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from  the  transcript  that  the  bond  thus 
offered  was  approved  and  filed  as  pre- 
scribed by  law.  Monts  v.  Stephens,  43 
Ala.  217. 

A  delivery  bond,  which  does  not  pur- 
port to  be  taken  in  the  same  case,  is  not 
competent .  evidence  for  the  sheriff,  in  a 
rule  against  him  for  failing  to  make 
money  on  an  execution.  Gr^sham  v. 
Walker,  10  Ala.  370. 

Weight  and  Sufficiency. — In  a  summary 
proceeding  by  motion  at  the  suit  of  a 
sheriff  against  his  deputy,  under  the  act 
of  1828,  for  the  failure  to  pay  over  money 
collected  by  the  deputy  on  an  execution, 
in  consequence  of  which  judgment  had 
been  rendered  against  his  principal,  it  was 
shown  that  between  the  receipt  and  re- 
turn of  the  execution  the  deputy  paid  the 
sheriff  $19,615.87,  but  upon  no  particular 
account,  and  the  receipt  given  by  the  lat- 
ter did  not  indicate  how  it  should  be 
appropriated.  The  sheriffs  clerk  could 
not  tell  whether  the  money  received  on 
the  execution  in  question  had  been  paid 
to  the  sheriff;  but  it  was  shown  that  from 
$10,000  to  $25,000  of  the  money  collected 
by  the  deputy  during  the  time  he  acted 
for  his  principal  was  unaccounted  for. 
Held,  that  upon  this  evidence  the  court 
was  warranted  in  rendering  judgment  for 
the  sheriff.  Baldwin  v.  Gully,  11  Ala. 
716. 

To  support  a  summary  proceeding 
against  a  sheriff  for  failure  to  return  an 
execution,  the  plaintiff  need  not  produce 
the  judgment.  Godbold  v.  Planters'  & 
Merchants'  Bank,  4  Ala.  516. 

§  66  (11)  Damages. 

Measure  of  Damages. — On  a  suggestion 
against  a  sheriff  that  the  money  could 
have  been  made  on  an  execution  by  due 
diligence,  the  measure  of  damages  is  the 
amount  of  the  judgment  and  interest 
thereon  to  the  time  of  the  issuance  of  the 
execution,  together  with  10  per  cent,  on 
that  amount.  Bondurant  v.  Lane,  9  Port. 
484. 

Extraordinary  Damages. — "The  act  of 
1826,  under  which  the  judgment  was  had 
against  the  sheriff  and  his  sureties,  omits 
entire  these  specific  directions  for  the 
continuance  of  the  damages,  and  we  in- 
cline to  think  the  proper  construction  is, 
that  the  extraordinary  damages  are  only 


to  be  computed  until  the  judgment  is  ren- 
dered, and  that  it  afterwards  carries  only 
the  customary  interest.  If  the  intention 
was  to  give  the  damages  in  the  same 
manner  as  is  allowed  by  the  two  other 
statutes  referred  to,  nothing  was  more 
simple  than  to  have  inserted  similar  pro- 
visions in  this.  Dig.  218,  §  83."  Herrin 
V,  Woodward,  11  Ala.  792,  793. 

"There  can  be  no  question  as  to  the 
construction  of  the  first  statute  found  in 
our  Digest,  or  the  mode  by  which  the 
damages  shall  be  computed,  when  the 
judgment  is  against  a  sheriff  for  failing 
to  pay  over  money  collected,  as  the  di- 
rection is  express  that  these  shall  be 
at  the  rate  of  fifteen  per  cent,  per  annum 
from  the  return  day  of  the  execution  un- 
til the  judgment  shall  be  discharged,  and 
the  court  is  required  to  give  judgment 
accordingly.  Dig.  217,  §  81."  Herrin  v. 
Woodward,  11  Ala.  792,  793. 

"The  statute  of  1824,  which  gives  a 
summary  remedy  against  constables  and 
their  sureties,  provides  in  the  same  ex- 
press manner  that  the  damages  of  five 
per  cent,  per  monthi  shall  continue  after 
the  judgment,  and  until  the  money  is 
paid;  the  clerk  too,  is  directed  to  frame 
his  execution  so  as  to  advise  the  sheriff 
of  this  circumstance.  Dig.  219,  §  88.'^ 
Herrin  v.  Woodward,  11  Ala.  792,  793. 

Reduction  of  Amount  of  Recovery  by 
Showing  Other  Judgments  Sufficient  to 
Absorb  Assets. — Where  several  plaintiffs 
having  judgments  and  executions  of  equal 
dignity  severally  suggest  at  the  same 
term  that  the  sheriff  could  have  made  the 
money  on'  execution  by  due  diligence,  the 
sheriff  can  not  reduce  the  amount  of  the 
recovery  in  any  case  by  proving  that* 
judgments  had  been  rendered  against  him 
on  other  suggestions  suf!icient  to  absorb 
the  value  of  all  the  defendant's  property 
subject  to  sale  by  execution.  Gary  v. 
Hathaway,  6  Ala.  161. 

§  66  (18)  Trial  or  Hearing,  Judgment  and 
Review. 

Amount  of  Recovery. — Where  a  fi.  fa» 
issued  on  a  joint  judgment  against  the 
principal  and  his  surety  is  returned  un- 
satisfied, while  it  is  no  answer  to  a  sug- 
gestion by  plaintiff  that  the  sheriff  could 
with  due  diligence  have  made  the  money 
thereon  that  the  surety  paid  the  execu- 
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tion  in  part  upon  an  agreement  with 
plaintiff  that  the  latter  should  proceed 
against  the  sheriff  and  his  sureties  for 
the  neglect  of  the  latter  to  make  the 
money  of  the  principal  before  the  surety 
should  be  looked  to  for  the  payment  of 
the  residue,  yet  it  seems  the  recovery 
upon  the  suggestion  should  not  exceed 
the  balance  of  the  h.  fa.  unpaid,  with 
damages  and  costs.  Gary  v.  Bank  of 
State,  11  Ala.  771. 

Where  a  summary  judgment  is  asked 
against  a  sheriff  for  failure  to  serve  a 
subpoena,  under  Code,  §  3106,  allowing 
not  less  than  $50  nor  more  than  $500 
damages,  it  is  error  not  to  confine  the 
jury  to  the  limits  prescribed  by  the  stat- 
ute. Birmingham  Dry-Goods  Co.  v.  Bled- 
soe, 23  So.  153,  117  Ala.  495. 

Verdict--SufiEiciency. — On  a  motion 
against  a  sheriff  for  the  amount  of  a  fi. 
fa.,  on  a  suggestion  that  the  same  might 
have  been  made  by  due  diligence,  and 
default,  a  verdict  to  support  a  judgment 
should  find  the  want  of  due  diligence 
affirmatively.    Adams  v.  White,  2  Ala.  37. 

On  trial  of  a  motion  against  a  con- 
stable for  failure  to  pa'y  over  money  made 
on  an  execution,  a  finding  by  the  jury 
for  the  plaintiff  on  an  issue  to  the  merits 
includes  all  the  facts  necessary  to  the  as- 
certainment of  defendants*  liability,  unless 
the  statute  requires  the  facts  to  be  spe- 
cially found.  Welch  v.  Fourier,  6  Ala. 
516. 

Where,  in  summary  proceedings  against 
a  sheriff,  suggesting  that  by  due  diligence 
he  could  have  made  the  amount  of  an 
execution,  his  sureties  are  not  made  par- 
ties, the  fact  of  suretyship  need  not  be 
found  by  the  jury  to  sustain  a  judgment 
against  them,  but  the  proper  course  is  to 
prove  the  fact  of  suretyship  to  the  court. 
Garey  v.   Frost,  5   Ala.  636. 

Questions  of  Law  and  Fact.--On  a  mo- 
tion against  one  as  sheriff  for'  not  mak- 
ing the  money  on  an  execution,  the  ques- 
tion whether  defendant  is  or  is  not  sheriff 
is  for  the  court.  Hopkins  v.  Gary,  7  Ala. 
46. 

On  a  rule  against  a  sheriff  to  show 
cause  why  a  judgment  should  not  be  en- 
tered against  him  for  failure  to  make  re- 
turn on  an  execution  delivered  to  him, 
what  constitutes  due  diligence  on  his  part 
is  a  mixed  question  of  law  and  fact.    The 


jury  must  determine  the  facts,  whik  die 
court  decides  whether  they  constitute  ds 
diligence.  Whitsett  v.  Slater,  23  Aj. 
626. 

Review. — A  refusal  to  allow  a  sheriff  ta 
amend  his  return  on  an  execution,  pend- 
ing a  motion  against  him  for  neglea  c: 
duty  in  respect  to  the  execution,  can  ac: 
be  assigned  for  error  in  the  judgment  c^ 
the  motion.  Casky  v  Haviland,  13  Ah. 
314. 

§  67.  Actions  against  Officerv  and  Indos- 
niton. 

§  68.  -^—  Nature  and  Foxm. 

An  action  for  breach  of  a  bond  give 
to  indemnify  a  constable  against  6znm 
possible  to  result  from  a  levy  of  an  at- 
tachment placed  in  his  hands  is  ex  con- 
tractu. Leader  v,  Mattingly,  37  So.  ro, 
140  Ala.  444. 

Trespass  on  the  Case. — Where  a  perscni 
is  injured  by  an  improper  return  made  b! 
a  sheriff,  the  remedy  is  by  a  special  a:- 
tion  on  the  case,  showing  the  injury  sur 
tained.  Sutherland  v.  Cunningham.  '. 
Stew.  438. 

"The  statute  which  authorizes  a  :tds- 
ment  on  motion  against  a  sheriff,  for  ic 
properly  failing  to  make  the  monev  cc 
an  execution,  passed  13th  January.  IS^ 
The  notice  in  this  case,  is  dated  1st  Fe> 
ruary,  1825.  The  statute  of  1818  (Lav* 
Ala.  315),  makes  an  action  on  the  case 
the  proper  remedy  for  such  default  as  > 
charged  in  the  record,  and  when  the  no- 
tice was  given  and  motion  made,  th? 
seems  to  have  been  the  law  govercic* 
the  case."  Williams  v.  McBroom,  I  Ste% 
192,   193. 

"Though  the  action  on  the  case  '^ 
given  by  statute  against  a  sheriff  for  i 
false  return  of  an  execution,  yet  this  sa'- 
ute  can  only  be  regarded  as  decUraun 
of  the  procedure.  It  does  not  profess  : 
interfere  with  the  nature  of  the  actios: 
and  the  principles  which  control  it  i5  a 
common  law  remedy.  It  is  an  acd.^- 
sounding  in  damages,  the  measure  ar- 
extent  of  which,  must  depend  upon  t^; 
circumstances  of  each  *  particular  case. 
Hence  the  plaintiff,  to  entitle  himself  t' 
a  recovery,  must  prove  he  has  sust^f 
damages,  and  to  what  extent,  and  ic  th  ^ 
regard,  it  would  seem  to  differ  very  ci* 
terially  from  the  action  of  debt,  which  •* 
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more  appropriately  applicable  as  a  rem- 
edy to  cases  in  which  the  duty  is  certain. 
So  a  motion  under  the  statute  against 
the  sheriff,  for  a  failure  to  collect  an 
execution,  which  from  negligence  or  some 
other  cause  he  omitted,  can  not  be  assim- 
ilated in  all  respects  to  the  action  on 
the  case."  Tombeckbee  Bank  v.  Godbold, 
3  Stew.   240,   242. 

Notwithstanding  Act  1805,  §  17,  sub- 
jecting the  sheriff  to  a  forfeiture  of  $200 
to  the  party  aggrieved  by  his  neglect  or 
refusal  to  return  any  precepts,  writs,  or 
other  process  directed  and  delivered  to 
him  by  virtue  of  that  act,  an  action  on 
the  case  lies  against  a  sheriff  for  the  es- 
cape of  a  defendant  arrested  under  pro- 
ceedings for  an  unlawful  detainer.  Saw- 
yer V.  Ballew,  4  Port.   116. 

Detinue. — A  sheriff  or  other  officer  who 
levies  a  fieri  facias  or  other  process  on 
personal  property  may  be  sued  in  detinue 
by  one  who  claims  a  legal  right  to  it; 
and  the  action  may  be  prosecuted  in  the 
ordinary  mode  of  proceeding,  or  accord- 
ing to  the  provisions  of  the  statute  upon 
the  subject.  Bissell  v.  Lindsay,  9  Ala. 
162;  Easly  v.  Dye,  14  Ala.  158;  Governor 
V.  Gibson,  14  Ala.  326,  331. 

Trover. — Trover  is  a  proper  form  of 
action  against  an  officer  who  sells  prop- 
erty by  virtue  of  process,  but  without 
legal  advertisement.  Wright  v,  Spencer, 
1   Stew.  576. 

§  69.  Rights  of  Action. 

If  an  officer  has  legal  process  to  exe- 
cute, and  voluntarily  abuses  and  converts 
it  to  other  purposes,  he  is  not  only  a 
trespasser  in  that  act,  but  becomes  one 
ab  initio,  and  is  thus  liable  for  all  he  has 
done  under  the  process.  This  rule  of  the 
common  law  applies  to  all  subordinate 
executive  officers,  and  serves  to  confine 
them  within  the  limits  of  their  legal  du- 
ties. Brock  V.  Berry,  132  Ala.  95,  31  So. 
517;  Ryan  v.  Young,  147  Ala.  660,  41  So. 
954,  955. 

Failure  to  Make  Money  on  Execution. 
— A  constable  levied  on  and  sold  prop- 
erty already  bound  by  execution  in  the 
hands  of  a  sheriff,  and  paid  over  the 
money  to  the  plaintiffs  in  the  executions 
in  the  sheriffs  hands,  who  afterwards 
paid  the  money  back  to  the  constable  un- 
der advice  that  his  levy  and  sale  had  de- 
ll  Ala   Dig— 56 


vested  the  liens  of  th6  executions  in  the 
sheriff's  hands.  Held,  that  a  right  of  ac- 
tion existed  against  the  sheriff  for  failure 
to  make  the  money  on  the  executions, 
though  the  lien  of  such  executions  may 
not  have  been  devested  by  the  subsequent 
levy  and  sale  by  the  constable;  the  grava- 
men of  the  charge  being  that  by  the 
neglect  of  the  sheriff  to  levy  and  make 
the  money  plaintiff  has  been  injured. 
Harrison  v.   Marshall,  6  Port.  65. 

Failure  to  CoUect  and  Pay  Money  Bid 
at  Sale. — Where  a  sheriff  sells  land  under 
an  execution,  and  consummates  the  sale 
by  executing  a  deed  to  the  purchaser, 
the  execution  must  be  considered  satis- 
fied to  the  extent  of  the  5um  bid,  though 
the  sheriff  may  not  have  received  the  pur- 
chase money,  and  hence  defendant  in  the 
execution  has  sustained  no  injury  which 
will  enable  him  to  pursue  an  action 
against  the  sheriff  for  not  collecting  and 
paying  the  amount  of  the  bid  to  the 
creditors.  \  Moore  v.  Barclay,  18  Ala.  672. 

Making  False  Return. — To  sustain  an 
action  against  a  sheriff  for  a  false  return 
of  a  fi.  fa.,  the  plaintiff  must  show  that 
there  was  a  judgment  to  authorize  the 
issuing  of  it.  Tombeckbee  Bank  v, 
Godbold,  3  Stew.  240. 

Void  Sale  of  Lands  under  Execution. — 

An  eviction  under  a  sale  of  lands  by  a 
sheriff  under  an  execution,  which  sale,  on 
the  facts  shown,  was  void,  and  conveyed 
no  right. to  the  purchaser,  gives  no  cause 
of  action  against  the  sheriff  by  the  exe- 
cution debtor.  Speller  v.  Lee,  43  Ala. 
381. 

Statutory  Provisions. — Aik.  Dig.  p.  319, 
§  4,  which  gives  to  paymasters  a  right 
to  commence  a  suit  against  sheriffs  and 
constables  for  a  failure  to  collect  and  pay 
over  militia  fines,  is  not  repealed  by  Act 
Dec.  30,  1837,  which  gives  a  summary 
mode  of  proceeding  against  such  officers 
for  such  failure.  Chapman  v.  Weaver,  19 
Ala.  626. 

Waiver  of  Right  of  Action.— The  mere 
failure  of  the  plaintiff  to  enforce  satis- 
faction of  his  execution  from  the  defend- 
ant, when  he  could  have  done  so,  does 
not  impair  his  remedy  against  the  sheriff, 
who  has  committed  a  previous  default  in 
not  making  the  money  on  the  execution, 
or   in   not   returning   it.     Evans  v.   Gov- 
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crnor,  18  Ala.  669; -Gary  v.  Bank,  11  Ala. 
771;  Leavitt  v.  Smith,  7  Ala.  175. 

"The  indorsements  on  the  attachments, 
when  returned,  prima  facie  shows  a  levy 
on  different  goods.  The  bond  of  indem- 
nity being  given  to  induce  the  officer  to 
make  a  levy,  the  sureties  thereon,  if  the 
levy  be  wrongful,  are  liable  as  joint  tres- 
passers with  the  sheriff,  only  as  to  the 
property  on  which  the  particular  attach- 
ment is  levied;  and  if  the  attachments 
were  levied  on  different  goods,  though  the 
same  persons  may  be  the  sureties  on  both 
bonds,  a  single  action  can  not  be  main- 
tained against  them  and  the  sheriff  for 
joint  trespass  as  to  all  the  property  on 
which  each  attachment  was  levied.  There 
must  be  simultaneous  levy  of  both  on  the 
same  property,  at  the  same  time,  and  by 
the  same  officer.  Sparkman  v.  Swift,  81 
Ala.  231,  8  So.  160;  Harmon  v.  McRae, 
91  Ala.  401,  8  So.  548.  If,  however,  both 
attachments  were  in  fact  levied  on  all  the 
goods,  and  they  are  seized  at  the  same 
time,  by  the  same  officer,  under  both 
writs,  and  an  indorsement  thereof  made 
by  authority  of  the  sheriff,  the  defendants 
are  liable,  if  the  levy  be  wrongful,  as  joint 
trespassers,  though  the  sheriff  may  have 
thereafter  erased  such  entry,  and  substi- 
tuted another,  showing  levies  on  different 
goods.",  Harris  z\  Russell,  93  Ala.  59,  9 
So.   541.   545. 

§  70.  — — .  Conditions  Precedent. 

Under  Code,  §  2465,  which  provides  that 
no  officer  levying  on  property  exempt 
from  execution  is  liable  for  damages  un- 
less defendant  make  affidavit  that  the 
property  about  to  be  levied  on  is  exempt, 
and  exhibit  the  same  to  such  officer,  a 
purchaser  of  property  which,  in  the  hands 
of  the  vendor,  was  exempt  from  execu- 
tion,^ may,  without  making  such  affidavit, 
maintain  an  action  against  a  sheriff  who 
levies  on  it  under  an  execution  against 
the  vendor.     Cook  v.  Baine,  37  Ala.  350. 

Demand.— Under  Code  1886,  §  2717,  pro- 
viding, if  plaintiff  in  detinue  makes  the 
affidavit  and  bond  required,  the  officer  ex- 
ecuting the  writ  shall  take  the  property 
into  his  possession,  unless  defendant  gives 
a  forthcoming  bond;  and  §  2718,  pro- 
viding, if  defendant  neglects  for  five 
days  to  give  such  bond,  the  property  must 
be  delivered  to  plaintiff  on   his  giving  a 


forthcoming  bond,  and,  if  he  fail  to  gire 
such  bond  for  five  days  after  expiritxi 
of  the  time  allowed  defendant,  the  prop- 
erty must  be  returned  to  defendant— it  is 
not  necessary  that  defendant  in  the  it - 
inue  suit  demand  return  of  the  proprry. 
after  expiration  of  10  days,  without  fom- 
coming  bond  being  given  by  cither  part} 
to  make  the  officer  liable  for  not  rctirrr- 
ing  it  to  defendant  in  detinue.  Elrod  : 
Hamner,  120  Ala.  463,  24  So.  881 

Demand  by  Sheriff  of  Deputy.— It  s 
the  duty  of  a  deputy  to  pay  over  to  tfe« 
principal  sheriff  all  monies  collected  jj 
him  as  such,  within  a  reasonable  nst 
and  if  he  fails  to  do  so,  an  action  uy 
be  maintained  against  him  without  a  yt- 
vious  demand.  Xelms  v.  Williams.  18  .VI: 
650. 

§  71. Defenses. 

Where  a  sheriff  is  sued  in  detinue  *  * 
property  on  which  he  has  levied,  that  ^t 
gave  notice  to  the  person  at  whose  -• 
stance  he  levied  is  not  essential  to  — 
defense,  as  it  is  sufficient  that  the  pr-'> 
erty  was  taken  from  him  under  a  ^^' 
regularly  issued.  Governor  r.  Gibson,  .'■ 
Ala.  326. 

Where   a   sheriff  had    been  ordered  " 
pay    plaintiff    the    proceeds    of  attac*-: 
property,   it   is   no   defense  to  an  act  " 
therefor  that  a  claimant   of  the  propr* 
had  recovered  judgment  therefor  ao::?" 
plaintiff,  and  that  the  proceeds  oi  ot^*'' 
property  claimed  by   the   attachmcEt 
fendant   to   have   been   exempt  was  p 
to    claimant   in    satisfaction   of  his  }^^ 
ment.    Chandler  v.  Riddle,  24  So.  4»  i » 
Ala.  607. 

It  is  no  defense  that  plaintiff  in  detr:^ 
gave  a  forthcoming  bond  after  expinr^i 
of  the  10  days.  Elrod  r.  Hamner.  l*| 
Ala.  463,  24  So.  882. 


§72. 


Time  to  Sue  and  Liimtatiaoi> 


Under  Code  1907,  §  3780,  providini:  *^ 
on  failure  of  plaintiff  to  give  a  fotthc: 
ing  bond,  the  officer  who  has  seiiei 
property  shall  return  it  to  defendant 
right  of  action  against  the  officer  to: 
fusal  to  deliver  to  defendant  arises  »- 
the  officer  fails  to  comply  with  the  >l 
ute,  and  continues  until  barred  b>  ^ 
tation,   not   being   tolled  by   reco^tn 
judgment  by  plaintiff  and  delivcn  ^ 
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property  to  him  in  response  thereto 
by  the  officer.  Burton  v,  Ccfalu,  165  Ala. 
362,  51  So.  721. 

§  73. Pleading. 

§  73  (1)   Declaration,  Petition  or  Com- 
plaint. 

A  complaint  must  plead  facts  with  such 
certainty  that  they  may  be  understood  by 
defendant,  the  jury,  and  the  court.  Ala- 
bama, etc.,  R.  Co.  V.  Cardwell,  171  Ala. 
274,   55   So.   185. 

A  complaint,  in  an  action  against  a 
sheriff  for  failing  to  levy  an  attachment, 
which  alleges  that  the  sheriff  could  have 
levied  the  writ  on  the  property  of  the 
defendant  named  therein  in  a  designated 
county,  and  which  does  not>  show  that 
such  defendant  had  any  property  subject 
to  levy,  is  demurrable  for  failing  to  show 
that  the  sheriff  was  under  a  duty  to  plain- 
tiff to  make  a  levy.  Higdon  v.  Fields,  3 
Ala.  App.  322,  57  So.  68. 

In  an  action  against  a  sheriff  by  an 
execution  defendant,  showing  that  execu- 
tions were  levied  on  his  lands  by  the 
sheriff,  and  sales  of  the  lands  were  made, 
and  that  the  sheriff  executed  deeds  for 
the  lands,  and  satisfied  the  executions,  an 
averment  of  such  satisfaction  does  not 
show  that  it  arose  other  than  by  sale, 
and  does  not  show  a  right  in  the  plain- 
tiff to  recover  the  money  obtained  by 
the  sheriff  from  such  sale.  Moore  v.  Bar- 
clay, 18  Ala.  672. 

In  an  action  against  a  sheriff  by  de- 
fendant in  execution  for  failure  to  collect 
the  amount  of  the  executions  on  a  sale 
of  land,  setting  forth  the  sale,  the  exe- 
cution of  the  deed  and  the  failure  to  col- 
lect, the  additional  averment  that  the  pro- 
ceeds of  the  sale  remained  after  execu- 
tions in  the  hands  of  the  sheriff  were  sat- 
iFfied  does  not  warrant  the  conclusion 
that  the  executions  were  satisfied  other- 
wise than  by  sale.  Moore  v.  Barclay,  18 
Ala.  672. 

Where  a  declaration  in  an  action 
acrainst  a  sheriff  by  the  defendant  in  ex- 
ecution sets  forth  the  sale  of  the  lands 
by  the  defendant,  the  execution  of  the 
deed,  and  his  failure  to  collect  and  apply 
the  purchase  money,  an  additional  aver- 
ment in  another  count  that  the  proceeds 
of  sale  remained  after  all  executions  in 
the   hands    of   the    sheriff   were    satisfied 


does  not  change  the  legal  effect  of  the 
previously  stated  facts,  nor  warrant  the 
conclusion  that  the  executions  were  .sat- 
isfied, other  than  by  the  sale.  Moore  v, 
Barclay,  18  Ala.   672. 

Alleging  Demand  in  Action  for  Failure 
to  Pay  Over  Money. — The  declaration,  in 
an  action  to  recover  money  of  a  sheriff, 
collected  on  an  execution,  must  aver  a 
demand,  or  it  will  be  bad.  McBroom  v. 
Governor,  6  Port.  32. 

For  Failure  to  Execute  Writ. — In  an 
action  against  a  sheriff  for  failure  to  ex- 
ecute a  writ  of  venditioni  exponas  the 
complaint  must  allege  that  the  failure 
was  negligent  or  wrongful.  O'Bryan 
Bros.  V.  Webb,  142  Ala.  259,  37  So.  935. 

In  an  action  against  a  sheriff  for  fail- 
ing to  levy  an  attachment,  an  allegation 
that  the  plaintiff  has  sustained  damage  to 
an  amount  greater  than  the  debt  sought 
to  be  recovered  by  the  attachment  was 
held  good  on  general  demurrer,  and 
equivalent  to  an  allegation  that  the  same 
was  unpaid.  Griffin  v.  Ganaway,  6  Ala. 
148. 

Description  of  Articles  Alleged  to  Have 
Been  Wrongfully  Attached. — In  an  action 
for  th^  wrongful  attachment  of  a  stock 
of  goods,  a  complaint  which  describes  the 
property  by  the  name,  style,  and  quan- 
tity of  the  different  articles  is  sufficient, 
as  reasonable  certainty  is  all  that  is  re- 
quired. Harris  v.  Russell,  93  Ala.  59,  9 
So.  541. 

Sufficiency  of  AUegation  of  Tender  and 
Refusal  of  Bond. — A  count  in  an  action 
on  the  case  against  a  sheriff  for  refusing 
to  permit  one  whose  property  was  at- 
tached to  replevy  it  is  sufficient  if  it  al- 
lege a  tender  to  the  sheriff  of  a  bond 
executed  by  himself  with  good  and  suffi- 
cient sureties,  conforming  to  the  require- 
ments of  the  statute,  and  a  refusal  to 
accept  it.  Chenault  v.  Walker,  14  Ala. 
151. 

An  averment  in  an  action  against  a 
constable  for  not  restoring  property 
taken  in  a  detinue  suit  to  plaintiff,  who 
was  the  defendant  in  such  suit,  that  plain- 
tiff tendered  a  "proper"  forthcoming  bond 
to  the  constable,  as  provided  in  Code, 
§  2717,  is  sufficient,  without  showing  in 
detail  that  it  coupled  with  the  require- 
ments of  the  statute.  Elrod  v.  Hamner, 
120  Ala.   463,  24   So.   882. 
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Alleging  Sale  for  Less  Than  Value  Be- 
cause of  False  Statements  of  Sheriff. — In 
an  action  against  the  sheriff  for  the  in- 
jury done  in  causing,  by  his  wrongful 
representations,  property  seized  by  him 
under  legal  process  to  be  sold  for  less 
than  its  value,  it  is  not  necessary  to  aver 
that  the  representations  were  made  ma- 
liciously. An  averment  that  they  were 
made  falsely  and  fraudulently  is  sufficient. 
Griffin  v,  Isbcll,  17  Ala.   184. 

§  73  (8)  Plea  or  Answer. 

A  plea  in  an  action  for  conversion  al- 
leging that  the  defendant  took  the  goods 
alleged  to  have  been  converted,  as  sheriff, 
under  an  execution  issued  out  of  the  cir- 
cuit court,  to  sell  them  under  a  judgment, 
and  that  the  plaintiff,  by  his  presence  and 
failure  to  object,  is  estopped  to  claim 
them,  is  insufficient,  in  failing  to  show 
that  the  sheriff  held  an  execution  against 
the  judgment  debtor.  Stephens  v.  Head, 
138  Ala.  455,  35  So.  565. 

Where  Sheriff  Justifies  under  Process. 

— "  'When  the  sheriff  justifies  the  seizure 
of  personal  property  under  legal  process, 
the  plea  must  show  a  process  regular  on 
its  face,  and  issued  by  competent  author- 
ity, and  must  describe  it  with  certainty 
and  particularity  sufficient  to  identify  it, 
and,  if  the  process  is  against  any  third 
person,  must  allege  his  ownership  of  the 
property,  or  its  liability  to  the  process.' 
Daniel  v,  Hardwick,  88  Ala.  557,  7  So. 
188;  West  v.  Hayes,  120  Ala.  97,  23  So. 
727;  Olmstead  v.  Thompson,  91  Ala.  130, 
8  So.  755."  Gillespie  v.  McCleskey,  160 
Ala.   289,  49   So.   362,   364. 

A  plea  by  a  sheriff,  justifying  the  seiz- 
ure of  property  under  a  fi.  fa.,  need  not 
allege  that  a  judgment '  was  rendered  in 
the  case  in  -  which  the  execution  issued. 
Shepherd  v.   Nabors,  6  Ala.  631. 

Where,  in  trespass  against  a  sheriff  for 
levying  on  a  stock  of  goods,  he  justifies 
under  mesne  process  after  the  time  ap- 
pointed for  its  return,  he  must  either  aver 
its  return,  or  show  some  legal  excuse  why 
it  was  not  returned.  Kirksey  v.  Dubose, 
19  Ala.  43. 

Allegation  of  Court  to  Which  Writ  Re- 
turnable.— A  plea  of  a  sheriff,  justifying 
ihe  taking  of  property  under  mesne  pro- 
cess, n-ust  allege  that  the  writ  was  rc- 
turnab      to   v\hat  court,  and  that  it  was 


in   fact   returned.     McAden  v.  Gibsoi ; 
Ala.  341. 

§  73  (8)  Issues,  Proof  and  Variance. 

In  an  action  for  conversion,  where  pc:- 
itive  damages  are  not  claimed,  a  void  pro- 
cess under  which  defendant  acted  cas  co: 
be  introduced  in  evidence  in  mitigati(Mi  •" 
damages.  Stephens  v.  Head,  138  Ala.  4m 
35   So.  565. 

An  action  against  a  sheriff  for  faUrt 
to  levy  an  attachment  on  sufficient  pro:- 
crty  can  not  be  supported  by  erideE.t 
that  the  money  had  been  collected  j 
the  sheriff,  though  such  money  miglit  b-: 
recovered  by  motion  under  the  statntt  ;* 
by  action  for  money  had  and  receive: 
Griffin  V,  Ganaway,  6  Ala.  148. 

Where,  in  an  action  against  a  sfaeri 
the  point  in  issue  is  whether  or  aot  t:: 
sheriff  has  wrongfully  appropriated  pro- 
erty  which  he  had  seized  under  legal  f-r:- 
cess,  to  his  own  use,  proof  that  he  p::- 
chased  it  from  the  defendant  and  pa 
him  a  part  of  the  purchase  money  ahcf 
the  levy,  is  admissible  as  tending  to  shc> 
the  fact  of  such  appropriation.  Gnu: : 
Isbell,  17  Ala.  184. 

Necessity  of  Proving  Matteri  Adoittei 
in  Pleadings. — In  an  action  agaisst  - 
sheriff  for  trespass  it  is  not  nccessan-" 
prove  that  defendant  was  sheriff,  wfcf; 
his  plea  of  justification  states  that  be  v** 
since  it  is  never  necessary  to  prove  iv 
is  admitted  in  the  pleadings.  Sinitl: 
Kaufman.  100  Ala.  408,  14  So.  111. 

Evidence  Admissible  under  Gcscol 
Issue. — In  an  action  of  trespass  agac' 
a  sheriff  for  taking  goods,  he  ac  r" 
under  the  general  issue,  show  thai  t:: 
goods  were  taken  as  the  propcny  oi  t  • 
plaintifFs  father,  and  that  they  were  ^^ 
property,  though  in  the  plaintiff's  poss^- 
sion.  Davis  v.  Hooper,  4  Stew.  A  •' 
231. 

A  demurrer  to  a  plea  in  justiticat'  - 
by  a  sheriff,  that  he  took  the  prof<^] 
on  an  execution  against  plaintiffs  ^ 
band,  having  been  sustained,  and  derc 
ant  having  failed  to  plead  over,  be 
not,  on  the  trial  under  the  general  Uf- 
introduce  evidence  of  the  judgment  i^i 
execution,  for  the  purpose  of  sho«* 
that  the  plaintiffs  therein  were  credit. 
of  the  husband,  and  that  the  wife's  cU 
is  fraudulent  as  to  them.  Daniel  r.  Hrr 
wick,  88  Ala.  557,  7  So.  188. 
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Under  Plea  of  Justification. — In  trespass 
against  a  sheriff,  he  justified  under  a  fi. 
fa.,  on  which  issue  was  joined.  Held,  that 
it  was  not  competent  for  the  plaintiff  to 
prove  that  the  goods  taken  were  exempt 
from  execution,  but  that,  to  admit  that 
proof,  the  facts  should  have  been  replied 
by  way  of  confession  and  avoidance. 
Bcatty  V.  Holloway,  4  Ala.  178. 

A  plea  of  justification  by  a  constable 
in  trespass  for  taking  goods  that  they 
were  taken  under  process  must  specify 
and  particularly  describe  the  process,  and 
set  out  every  fact  necessary  to  show  the 
justification;  and,  if  it  vary,  it  can  not 
be  given  in  evidence.  Harrison  v,  Davis, 
2  Stew.  350. 

Proof  that  Act  Was  Committed  by 
Deputy. — In  trespass  against  a  sheriff,  ev- 
idence is  admissible  to  show  that  the  act 
was  done  by  one  of  the  deputies,  as  he 
is  answerable  for  the  official  acts  of  his 
deputy.     Prewitt  v.  Neal,  Minor  386. 

Conjunctive  Allegations. — Where  plain- 
tiff alleged  that  defendant,  a  constable, 
"refused  and  wholly  failed"  to  execute 
two  writs  for  the  seizure  of  personal 
property,  etc.,  the  allegation  being  con- 
junctive, plaintiff  was  bound  to  prove,  not 
only  that  the  constable  failed  to  exercise 
due  diligence,  but  that  he  refused  to  exe- 
cute the  process.  Reeder  v.  Huffman,  41 
So.  177,  148  Ala.  472. 

Though  a  complaint  against  a  sheriff 
for  trespass  in  seizing  plaintiffs  goods 
charges  a  trespass  on  land,  yet  where  it 
also  charges  that  defendant  took  there- 
from the  goods  of  plaintiff,  copying  sub- 
stantially the  form  for  trespass  in  taking 
goods,  it  is  not  necessary  for  plaintiff  to 
prove  trespass  on  land.  Smith  v.  Kauf- 
man, 100  Ala.  408,  14  So.  111. 

§  74. Evidence. 

§   74   (1)   Presumptions  and    Burden    of 
Proof. 

In  an  action  against  a  sheriff  for  fail- 
ure to  indorse  on  an  execution  the  date 
of  delivery  to  him,  the  burden  is  on 
plaintiff,  to  show  that  the  writ  was  de- 
livered before  the  return  day  thereof. 
O'Connor  Min.  &  Mfg.  Co.  v.  Dickson, 
112  Ala.  304,   90  So.   413. 

In  an  action  against  the  sheriff  for 
failure  to  collect  an  execution,  if  the 
execution   defendant   had   other   property 


in  the  county  than  that  claimed  by  him 
as  exempt,  the  burden  is  on  plaintiff  to 
show  it,  and  that  with  due  diligence  the 
sheriff  could  have  made  the  money  due 
on  the  execution  from  a  levy  on  the 
property.  Kennedy  v.  Smith,  99  Ala.  83, 
11  So.  665. 

Exemption   of   Property  from   Levy. — 

In  an  action  against  the  sheriff  for  fail- 
ing to  collect  an  execution,  where  the 
sheriff  had  received  an  indemnifying 
bond,  the  burden  is  on.  the  sheriff  to 
show  that  the  property  of  defendant  re- 
leased by  him  from  levy  is  exempt  from 
levy.  Kennedy  v.  Smith,  99  Ala.  83,  11 
So.  665. 

Presumption  from  Possession  of  Prop- 
erty.— "An  indemnifying  bond  is  intended 
for  the  protection  of  the  officer.  Under 
our  statute,  no  additional  duty  is  imposed 
upon  the  officer  because  he  has  been  in- 
demnified. A  bond  of  indemnity  does 
not  devolve  upon  a  sheriff  to  commit  a 
trespass  or  do  an  illegal  act.  In  no 
event  can  it  do  more  than  shift  the  bur- 
den on  him  to  show  that  the  property 
was  not  subject  to  levy.  The  evidence 
showed  that  the  debt  upon  which  the  at- 
tachment issued  was  for  rent  of  a  dwell- 
ing; the  property  pointed  out  was  fur- 
niture in  the  rented  house,  apparently  in 
the  possession  of  the  tenant.  Prima 
facie  the  officer  was  liable  for  not  mak- 
ing the  levy,  but  he  was  not  absolutely 
liable.  If  the  property  did  not  belong 
to  the  tenant,  if  it  was  not  subject  to 
levy  by  attachment,  the  plaintiff  suffered 
no  injury,  and  sustained  no  damage. 
Under  the  facts  proven  by  the  plaintiff, 
prima  facie  the  property  was  liable,  and 
the  burden  rested  upon  the  sheriff  to 
prove  his  defense,  by  showing  that  the 
property  was  not  subject  to  levy  under 
the  attachment.  Mason  v.  Watts,  7  Ala. 
703,  705;  Leavitt  v.  Smith,  7  Ala.  175, 
181;  Minter  v.  Bigelow,  9  Port.  4S3; 
Smith  V.  Casteliow,  9S  Ala.  355,  6  So. 
750;  Abbott,  etc.,  Co.  v.  Gillespy,  75  Ala. 
180,  184;  Wilson  v.  Strobach,  59  Ala. 
488,  493;  Governor  v.  Cimpbell,  17  Ala. 
566,  569."  Mathis  v.  Carpenter,  95  Ala. 
156,   10  So.   341,  343. 

Existence  of  Property  Negligently 
Omitted  by  Sheriff.— The  presumption 
being  that  a  sworn  public  officer  has 
done   his   duty,    one    seeking    to   hold   a 
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defendant  gives  a  forthcoming  bond; 
and  §  271»,  providing,  if  defendant  neg- 
lects for  five  days  to  give  such  bond,  the 
property  must  be  delivered  to  plaintiff, 
on  his  giving  a  forthcoming  bond  with 
sufficient  surety,  and,  if  he  fail  to  give 
such  bond  for  five  days  after  expiration 
of  the  time  allowed  defendant,  the  prop- 
erty must  be  returned  to  defendant, — 
failure  to  restore  the  property  to  de- 
fendant where  no  forthcoming  bond  is 
given  is  an  official  misfeasance,  for  which 
it  can  not  be  set  ^p  in  defense  or  in  mit- 
igation of  damages  that  defendant  did 
not  own  the  property,  or  had  merely  a 
qualified  interest  therein,  or  that  it  was 
subject  to  a  mortgage.  Elrod  v.  Ham- 
ner,  24  So.  862,  1^  Ala.  463. 

A  sheriff,  sued  for  failing  to  return  an 
attachment,  may  show  that,  by  'a  mort- 
gage and  sale  of  the  slaves  levied  on, 
previous  to  their  seizure,  the  defendant 
had  parted  with  his  interest,  not  to  ex- 
cuse the  default  of  the  sheriff,  but  to 
reduce  the  damages.  Governor  v.  Ba- 
ker, 14  Ala.  652. 

Surplus  after  Pairing  Debt  through 
Wrongful  Execution. — A.,  as  sheriff, 
seized  the  property  of  B.,  and,  refusing 
to  surrender  it  on  demancl,  sold  it  under 
executions  against  C,  and  by  direction 
of  C.  paid  over  the  surplus  left  from  the 
sale,  after  satisfying  the  executions,  to 
B.,  as  his  agent.  Held,  that  in  an  ac- 
tion of  trover  by  B.  against  the  execu- 
tor of  A.  the  surplus  thus  paid  over  can 
not  be  allowed  to  go  in  reduction  of 
damages.     Locke  v.  Garrett,  16  Ala.  698. 

Execution  by  Officer  of  Another 
County  —  Valid  Judgment  in  Such 
County. — In  an  action  for  the  wrongful 
taking '  of  goods  under  an  execution  is- 
sued on  a  judgment  in  another  county, 
and  served  by  an  officer  from  such 
county,  the  judgment  and  execution, 
though  inadmissible  in  justification  of 
the  taking,  should  be  received  in  mitiga- 
tion of  damages.  Stephenson  v,  Wright, 
111  Ala.  579,  20  So.  622. 

Proceeds  of  Exempt  Property. — De- 
fendant, as  sheriff,  levied  on  and  sold 
plaintiffs  exempt  property  under  an  ex- 
ecution against  another.  Before  the 
sale  an  execution  was  also  issued  against 
him  without  waiver  of  exemptions. 
Held,  in  an  action  for  unlawful  levy  and 


sale,  that  defendant  was  not  entidei  s 
mitigation  of  damages,  to  apply  tk 
amount  realized  on  the  sale  to  the  judg- 
ment against  plaintiff,  as  the  latter  codd 
have  claimed  the  property  as  ezaopi 
had  it  been  levied  on  under  the  cxecotigg 
against  him.  Campbell  v.  Anderson,  u: 
Ala.  656,  18  So.  218. 

§  76   (8)   Exemplary  Damages. 

"The  fact  that  a  sheriff  or  other  mb- 
isterial  officer,  acting  under  legal  proc- 
ess, seizes  property  with  knowledge  tht 
it  is  not  subject  to  seizure,  either  be- 
cause it  is  the  property  of  a  stranger,  c 
because  it  is  exempt  by  law,  is  a  axcm- 
stance  indicative  of  malice,  or  of  tlut 
degree  of  recklessness  which  is  the 
equivalent  of  malice,  and,  in  an  actkc 
of  trespass  against  him,  evidence  of  tbe 
fact  is  admissible,  that  the  jury  maj  (!^ 
termine  whether  they  will  award  rz- 
dictive,  in  addition  to  actual  damases 
But  there  are  cases  in  which  the  fact  U 
wholly  immaterial,  because  it  is  tiie 
duty  of  the  officer  to  proceed  to  i3< 
seizure,  or,  having  made  it,  to  compkrc 
it  by  a  $ale,  though  he  may  know  tbf 
property  is  not  subject  to  the  procts 
Tiiat  is  a  fact  which  the  parties  iatcr- 
ested  in  the  execution  of  the  proc»$ 
have  the  legal  right  to  contest  befcre 
the  judicial  tribunals,  unaffected  bj  fact] 
iying  in  the  knowledge  of  the  office? 
The  statute  authorizes  the  officer  to  it- 
mand  from  them  indemnity,  if  there  s 
doubt  as  to  the  liability  of  the  pn^)crrT 
to  seizure  or  levy,  or  if  of  the  fact  of  li* 
bility  there  is  dispute.  When  the  k- 
demnity  is  given,  the  officer  is  wither: 
discretion;  he  must  proceed  in  the  ex^ 
cution  of  the  process;  without,  to  sij 
the  least,  incurring  the  hazards  of  Kt- 
gation  with  the  indemnitors,  in  vlikb 
the  burden  of  proving  that  the  proper:? 
was  not  subject  to  the  process  wonld  b; 
cast  upon  him,  he  can  not  refuse  to  \t^ 
or  having  made  the  levy,  to  complete  it 
however  cogent  may  be  the  eridcncf 
furnished  him,  that  the  property  is  sc: 
from  any  cause  subject  to  levy  and  salt 
Crocker  on  Sheriffs,  §  446;  Code  of  In'' 
§§  3196,  3286."  Alley  v.  Daniel,  T5  Ali 
403,  408. 

"If  after  indemnity  he  should  procfK 
to  a    levy,    or    to    an    execution   of  tie 
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rocess,  rudely,  insultingly,  or  in  an  ag- 
ravated  manner,  indicative  of  malice, 
'  of  an  intent  to  harass,  or  oppress,  or 
jure,  he  would  be  answerable  for  vin- 
ctive  damages.  A  bad,  malicious  in- 
nt,  in  the  commissron  of  a  trespass,  is 
ways  proper  matter  for  the  considera- 
3n  of  a  jury;  for  a  man  acting  tor- 
3usly  with  such  intent  ought,  in  jus- 
:e,  to  be  dealt  with  more  harshly,  than 
man  who  acts  ignorantly,  without 
ch  intent.  But  when  a  public  officer 
in  the  line  of  duty,  acting  in  obedi- 
ce  to  process,  which  he  can  not  with 
fety  refuse  to  execute,  whatever  may 
his  information  or  knowledge  of 
cts,  which,  if  proved  in  the  course  of 
judicial  investigation,  will  subject  him 
liability  as  a  trespasser,  it  would 
vor  of  harshness  and  oppression,  if 
}  liability  was  increased  by  the  addi- 
»n  of  vindictive  damages  because  of 
ch  knowledge  or  information.  Act- 
i:  in  good  faith,  under  instructions  and 
lemnity  from  the  party  controlling 
:  process,  who  is  in  pursuit  of  his 
pposed  legal  rights,  if  there  are  no 
cumstances  of  aggravation,  no  facts 
licative  of  a  bad  motive,  nothingf 
ire  than  mformation  that  the  prop- 
y  is  not  subject  to  the  process,  the 
ue  of  the  property  taken,  with  inter- 
to  the  time  of  the  trial,  is  the  only 
laration  he  can  be  required  to  make; 
s  is  full  compensation  to  the  owner, 
1  all  he  can  in  good  conscience  de- 
nd.  Lienkauf  v.  Morris,  (>6  Ala.  406.'' 
ey  V,  Daniel,  75  Ala.  403,  408. 

'5  (4)   Measure  and  Amount 

n  an  action  against  a  sheriff,  for  fail- 
,  through  mere  negligence,  to  make 
money  on  an  execution,  or  to  return 
iccording  to  its  mandate,  the  amount 
the  execution  is  the  measure  of  dam- 
s,  notwithstanding  the  defendant 
f  have  continued  entirely  solvent, 
ms  V.   Governor,  18  Ala.  659. 

n  an  action  against  a  sheriff  for  an 
troper  return,  the  plaintiff  may  rc- 
er  only  for  such  damages  as  were 
tained  by  the  sheriffs  failure  to 
ce  the  money.  Sutherland  v.  Cun-. 
^ham,   1  Stew.  438. 

/here   several  wfits  of  fi.  fa.  come  to 
sheriff    on    the     same    day,    and    he 


commits  a  default  in  not  making  the 
money  when,  by  the  use  of  due  dili- 
gence, he  could  have  made  a  portion, 
but  not  all  the  aggregate  sum  of  the  ex- 
ecutions, and  a  judgment  by  all  the  cred- 
itors is  obtained  against  him  and  his 
sureties,  the  court  in  etiuity,  on  his  pe- 
tition, will  ascertain  the  value  of  the  en- 
tire property  omitted  to  be  sold,  not 
less  than  ascertained  by  the  largest 
judgment  at  law,  and  divide  that  pro 
rata  between  the  several  creditors  hav- 
ing obtained  judgments.  Gary  v.  Frost, 
10  Ala.  852. 

The  sheriff,  having  an  attachment 
against  the  estate  of  A.,  levied  on  the 
goods  of  B.,  and  afterwards  levied  exe- 
cutions on  judgments  in  the  attachment 
suits  against  A.  on  the  same  property, 
but  refused  to  sell  unless  indemnified, 
whereupon  the  plaintiff  in  attachment 
entered  into  an  indemnifying  bond,  with 
sureties,  conditioned  "to  hold  the  sheriff 
harmless  from  all  liability  and  damage 
in  consequence  of  the  levy."  Held,  that 
the  obligors  on  such  bond'  were  liable  in 
an  action  of  trespass,  to  the  owner  of 
the  property,  where  it  was  sold,  for  the 
value  of  the  property  at  the  time  of  its 
seizure  under  attachment,  with  interest 
thereon  to  the  time  of  the  trial.  Screws 
V.  Watson,  48  Ala.  628. 

For  Failure  to  Levy.  —  In  an  action 
against  a  sheriff  for  failing  to  levy  an 
attachment  on  sufficient  property  to  sat- 
isfy the  judgment  rendered  thereon,  the 
measure  of  damages  is  the  injury  sus- 
tained by  the  sheriff's  failure  to  make 
the  proper  levy.  Griffin  v.  Ganaway,  8 
Ala.  625. 

The  measure  of  damages  for  a  sher- 
iff's failure  of  due  diligence  to  levy  on 
land  is  the  sum  which  would  have  been 
produced  by  a  sale  of  the  land,  if  not 
exceeding  satisfaction  of  the  execution. 
Harris  v.  Murfree,  54  Ala.  161. 

Where  Property  Sold  Without  Legal 
Advertisement — In  an  action  against  an 
officer  for  selling  property  without  legat 
advertisement,  the  measure  of  damages 
is  not  the  value  of  the  article  sold,  but 
the  deficit  in  the  price  the  article  should 
have  produced.  Wright  v.  Spencer,  1 
Stew.  676. 

For  Failure  to  Arrest. — In  an  action 
on  the  case  against  a  sheriff  for  neglect- 
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ing  to  arrest  a  defendant  on  civil  proc- 
ess, the  measure  of  damages  is  the  injury 
sustained  by  the  failure  of  the  officer  to 
discharge  his  official  duty.  Pugh  v.  Mc- 
Rae,  d  Ala.  393. 

For  Escape. — In  an  action  on  the  case 
against  a  sheriff  for  permitting  an  escape, 
the  measure  of  damages  is  the  injury 
sustained.     Pugh  v,  McRae,  2  Ala.  393. 

Where   Owner  Regains  Possession  of 

Property.— "In  Fields  v.  Willims,91  Ala. 
503,  8  So.  808,  following  Swing  v.  Blount, 
20  Ala.  694,  we  held  that,  while  regain- 
ing possession  of  the  property  before  in- 
stituting suit  does  not  exempt  the  wrong- 
doer from  liability  for  the  actual  injury 
sustained  by  the  owner,  it  goes  in  miti- 
gation of  damages,  and  in  such  case  the 
value  is  not  the  measure  of  damages. 
When  the  owner  has  regained  possession, 
the  measure  of  damages  is  the  necessary 
and  reasonable  expense  incurred  in  so 
doing  otherwise  than  by  suit,  and  the 
hire  or  value  of  the  use  of  the  property 
while  deprive^  of  its  possession,  and,  if 
injured  in  the  meantime,  compensation 
for  such  injury."  *  Mitchell  v,  Corbin,  91 
Ala.   599,  8   So.  810,  812. 


§  76. 


Trial. 


Questions  for  Jury. — Where,  in  tres- 
pass against  the  sheriff  and  two  differ- 
ent attaching  creditors  and  the  sureties 
on  their  indemnifying  bonds,  the  sberifTs 
returns  on  the  writs  of  attachment  show 
that  the  attachments  were  levied  on  dif- 
ferent goods,  while  the  sheriff  testifies 
that  they  were  levied  at.  the  same  time 
on  the  same  goods,  it  is  for  the  jury  to 
determine  whether  there  was  one  levy 
on  all  the  goods,  and  whether  defendants 
are  therefore  liable  as  joint  trespassers, 
and  it  is  error  for  the  judge  to  assume 
that  it  was  all  one  levy  on  the  same 
goods.  Harris  v,  Russell,  93  Ala.  59,  9 
So.  541. 

Where  plaintiff  in  execution  delivered 
the    writ    to    another    to   deliver   to   the 

« 

sheriff  for  levy,  and  such  other,  in  an 
action  against  the  sheriff  for  failure  to 
indorse  on  the  writ  the  date  of  delivery, 
testified  that  he  delivered  it  to  the  sheriff, 
and  the  sheriff  testified  that  he  did  not 
recollect  receiving  it,  and  both  he  and 
his  deputy  testified  that,  on  receiving  a 
letter  from   plaintiff,   diligent  search   was 


made  for  it  in  the  office,  but  it  could  ac: 
be  found,  the  question  whether  such  other 
delivered  it  to  him  is  for  the  jurr 
O'Connor  Min.  &  Mfg.  Co.  v,  Dicksot 
112   Ala.  304,  20  So.  413. 

In  an  action  against  a  sheriff  for  hi- 
ure  to  execute  a  writ  of  venditioni  a- 
ponas,  which  failure  was  caused  by  *ie 
destruction  of  the  property  by  fire,  evi- 
dence held  to  justify  submission  to  tt 
jury  of  the  question  whether  dcfcrdas* 
had  used  reasonable  care  in  keeping  t!;! 
property.  O'Bryan  Bros.  v.  Webb,  37  Sc 
935,  142  Ala.  259. 

Instructions. — Where,  in  an  ic±i 
against  a  sheriff  for  failure  to  sene  3 
subpoena,  the  sheriff  introduces  evidr:: 
showing  an  excuse  therefor,  it  is  err 
to  charge  that  a  return  before  the  retir 
day  'of  the  writ,  without  service,  woe" 
constitute  negligence.  Binningham  Dr- 
Goods  Co.  V.  Bledsoe,  23  So.  153, 117  Aii 
495. 

In  an  action  by  a  claimant  to  ^to:- 
erty  taken  under  execution,  to  *fc- 
sureties  on  an  indemnity  bond  gireo  'u? 
levying  officer  were  made  defendants,  tii 
court  was  not  bound  to  limit  the  e5er 
of  the  bond  of  indemnity,  which  ^«-« '" 
in  evidence  by  plaintiff,  to  a  show^j 
that  the  sureties  were  connected  wi:h  ' 
trespass,  without  being  requested  to  :: 
so.  Reeves  v.  McNeill,  28  So.  623.  :- 
Ala.  175. 

In  an  action  against  a  sheriff  for  CJ^ 
version  of  property  by  a  seizure  uti'? 
an  attachment,  it  was  not  error  to  rer:5« 
to  charge  that,  unless  plaintiff  dcDas-ji 
possession  of  the  property  before  *^t 
commencement  of  the  suit,  the  reritf 
must  be  for  defendant.  Williams  r  ^'^ 
Kissack,  22  So.  489,  117  Ala.  441. 

In  an  action  against  a  sheriff  fo:  '^ 
fusing  to  allow  plaintiffs  to  replevy  p:?r 
erty  levied  on  by  defendant,  it  is  «=* 
ciently  precise  to  charge  the  jury  t-^ 
if  the  persons  on  the  bond  refused  b}  •■ 
sheriff  "were  solvent  and  rcspoosj 
for  the  penalty  of  the  bond,"  the  sfcri 
is  liable  to  the  party  aggrieved  is  t 
term  "solvent  and  responsible"  is  cq: 
lent  to  "good  for  the  penalty  of  •*■ 
bond."     Chenault  r.  Walker,  14  AU  '^ 

In  a  proceeeding  against  a  she'  *  *• 
failure  to  exercise  due  diligence  to  r  -J 
the  money  on  an  execution  placed  :e  "i 
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mds  for  collection,  it  is  not  error  to 
struct,  without  explanation,  that  the 
lestion  whether  defendant  was  sheriff 
as  involved  in  the  issue  to  be  tried,  and, 
iless  it  was  proved,  the  finding  should 
)  in  his  favor.  Hopkins  v.  Gary,  7 
ta.  46. 

Verdict. — In  an  action  against  a  sheriff 
r  failure  to  return  a  ca.  sa.,  it  is  not 
cessary  that  it  be  shown  by  verdict 
at  the  execution  was  delivered  to  the 
eriff  and  that  he  had  failed  to  return 
unless  such  facts  were  specially  con- 
jverted.  McWhorter  rAMarrs,  Minor 
6. 


77. 


Judgment    and    Enforcement 

Thereof. 
L'ndcr  Act  18X2,  §  1,  providing  that  no 
Igment  shall  be  entered  against  any 
eriff  on  a  suit  for  an  escape  of  a  debtor, 
less  the  jury  expressly  find  that  the  es- 
pe  was  with  the  consent  or  through  the 
gligence  of  such  sheriff,  it  was  error 
enter  judgment  in  such  action  on  a 
!re  finding  for  the  plaintiff  in  the  ac- 
n,  without  an  express  finding  that  the 
>tor  escaped  with  the  consent  of  the 
iriflf.     Rountree  v.  Smith,  1  Stew.  167. 

^8.   Liabilities  of  Parties  and  Indemni- 
tors to  Officers. 
9. Nature  and  Grounds  in  General. 

Vhere,  in  an  action  against  defendant 
i    his   surety,  judgment  and   execution 

obtained,  and  the  sheriff  has  reason- 
e  doubts  whether  the  right  in  prop- 
y  levied  on  be  in  a  defendant,  he  is 
it  led  to  indemnity  from  the  plaintiff 
execution,  and  can  not  be  compelled 
receive  the  bond  of  such  codefendant 
ety  and  sell  the  property.  Hall  v.  Mc- 
tiry,  5  Port.  123. 

Vhere  several  writs  of  attachment 
e  been  levied  at  different  times,  the 
riff  taking  an  indemnifying  bond  in 
Fi  case,  the  sureties  on  the  different 
:ds  are  not  jointly  liable  in  trespass, 
Lig^h  the  attaching  creditors  employed 

same  attorney  and  the  goods  were 
1  in  bulk  to  a  single  purchaser,  as  the 
(  which  culminated  in  the  wrongs 
iplained  of  were  not  contemporane- 
,  .     Sparkman  v.  Swift,  81  Ala.  231,  8 

160. 

exnand  Unnecessary  Where  Sheriff 
B       Deputy. — Though     ordinarily     .the 


same  rule  applicable  to  common-law  ac- 
tions against  the  sheriff  for  failing  to  pay 
over  money  collected  by  virtue  of  his  of- 
fice applies  where  the  deputy  is  sued  by 
the  principal  sheriff  for  a  similar  default, 
such  action  m^y  be  maintained  without 
a  demand.  Nelms  v.  Williams,  18  Ala. 
650. 


§  SO. 


Summary  Remedies. 


"The  act  of  1827,  'more  effectually  to 
protect  sheriffs,  coroners,  and  constables 
in  the  discharge  of  their  duties,'  enacts 
that  whenever  any  sheriff  takes  from  a 
plaintiff  in  execution  a  bond  indemnify- 
ing him  for  levying  or  selling  property, 
the  title  to  which  is  doubtful  or  dis- 
puted, if  suit  be  instituted  against  him, 
or  any  of  his  deputies  for  making  such 
levy  or  sale,  he  may  give  sixty  days  n6- 
tice  to  the  principal  and  sureties  in  the 
bond  before  the  trial  of  such  suit,  that 
it  is  pending;  and  it  shall  be  their  duty 
to  defend  the  same,  and  a  judgment  for 
the  same  amount  shall  be  rendered  by 
the  court  on  motion  in  favor  of  the 
sheriff  against  the  principal  and  securi- 
ties as  may  be  obtained  by  the  party  su- 
ing the  sheriff,  which  judgment  may  be 
rendered  at  any  time  after  a  recovery 
against  the  sheriff."  Magee  v.  Toulmin, 
5  Ala.  141,  142. 

The  acts  of  1807  and  1827,  which  re- 
late in  terms  to  bonds  given  on  execu- 
tion, can  not  be  construed  to  give  a  sum- 
mary remedy  on  a  bond  given,  under  Act 
1833,  §  12,  authorizing  an  officer  levying 
an  attachment  to  require  the  plaintiff 
therein  to  execute  a  bond  for  his  indem- 
nity.   Mansony  v.  Toulmin,  6  Ala.  474. 


§   Bl. 


Actions  against  Indemnitors. 


Pleading.--Under  Code  1896,  §  3295, 
requiring  matters  generally  other  than 
those  in  denial  of  the  averments  of  a 
complaint  to  be  .specially  pleaded,  a  re- 
lease of  sureties  on  a  bond  given  to  in- 
demnify a  constable  against  damage 
possible  to  result  from  the  levy  of  an 
execution  placed  in  his  hands  must  be 
specially  pleaded  in  order  to  be  available 
as  a  defense  in  an  action  on  the  bond. 
Leader  v.  Mattingly,  37  So.  270,  140  Ala. 
444. 

In  an  action  on  a  bond  given  to  indem- 
nify a  principal  against  damage  possible 
to  result  on  a  levy  of  an  execution  placed 
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in  his  'hands,  it  is  within  the  discretion 
of  the  court  to  refuse  to  permit  the 
sureties  to  file  during  the  trial  a  plea 
setting  up  a  release  to  themselves  from 
liability  on  the  bond.  Leader  v,  Mat- 
tinjgly,,37  So.  270,  140  Ala.  444. 

Defuses. — In  an  action  by  a  sheriff  on 
an  indemnifying  bond  given  to  him  on 
the  levy  of  an  attachment,  which  was 
discharged  a  few  days  thereafter,  it  was 
competent  to  show  that,  when  the  at- 
tachment was  levied,  he  was  already  in 
possession  under  other  writs  against  the 
same  debtor,  and  that,  in  an  action  by 
the  owner  for  the  wrongful  attachment, 
proof  of  such  prior  levies  was  made. 
Smith  V.  Johnston,  95  Ala.  482,  11  So.  20. 

Damages. — Where,  in  an  action  by  the 
ilheriff  on  an  indemnifying  bond  given 
him  on  the  levy  of  an  attachment,  which 
was  discharged,  it  was  shown  that  when 
the  attachment  was  levied  he  was  already 
in  possession  under  other  writs  against 
the  same  debtor,  and  that  in  an  action 
by  the  owner  for  the  wrongful  attach- 
ment proof  of  such  prior  levies  was  made, 
and  the  pleadings  made  no  reference  to 
the  writs  on  which  the  property  had  been 
levied,  and  no  special  damages  were  re- 
covered for  the  levy  of  the  last  one,  the 
indemnitors  were  liable  because  of  such 
levy,  if  at  all,  for  only  nominal  damages. 
Smith  V.  Johnston,  95  Ala.  482,  11  So.  20. 

Review. — Under  Act  1827,  providing 
that,  where  suit  is  brought  against  an  of- 
ficer and  recovery  had  against  him,  such 
officer,  by  giving  60  days'  notice  of  the 
pendency  thereof  before  trial,  may  have 
judgment  on  an  indemnifying  bond  for 
the  amount  recovered  against  him,  it  is 
not  necessary  that  the  record  on  appeal 
should  set  out  the  notice  at  length;  it 
appearing  to  the  satisfaction  of  the  court 
that  notice  had  been  given  60  days  before 
the  termination  of  the  suit  and  of  the 
motion  for  a  judgment  against  the  obli- 
gor.    Atwood  V.  Craig,  3  Stew.  &  P.  21. 

§  8S.  Actions  against  Officers  for  Penal- 
ties. 

The  penalty  against  a  sheriff  for  fail- 
ing to  return  a  ca.  sa.  is  5  per  cent,  per 
month  on  the  amount  of  the  judgment, 
to  be  imposed  by  the  court  in  the  exer- 
cise of  a  sound  discretion,  taking  into 
consideration    all    the    circumstances    of 


the  case.  Rodgers  v.  Waters.  2  ^ 
644,  overruling  McWhortcr  r.  Marrs, : 
Stew.  63. 

The  act  of  184S  authorizes  a  jodgmct: 
against  an  officer  for  failing  to  retani  a: 
execution  of  only  20  per  ceot  oa  tar 
amount  of  the  execution.  Haggiss  :. 
Powell,  19  Ala.   129. 

The  act  of  1819,  so  far  as  it  imposes  i 
penalty  on  sheriffs  for  failing  to  retic? 
executions  placed  in  their  hands,  is  ^^ 
pealed  by  Act  March  3,  1848,  acd  tfi( 
penalty  imposed  by  the  former  ict. 
though  incurred  before  its  repeal,  cai  so 
longer  be  recovered,  Broughtoa  : 
Branch  Bank  at  Mobile,  17  Ala.  S31 

Defenses. — Where  an  execution  pUcK 
in  the  hands  of  the  sheriff  of  one  coatr 
is,  by  the  direction  of  plaintiff,  tnsr 
mitted  to  the  sheriff  of  another  co^nt; 
who  indorses  thereon  the  date  of  its  ^ 
livery  to  him,  as  required  by  Code  l^•*^ 
§  3105,  plaintiff  must  be  regarded  as  h^* 
ing  waived  the  indorsement  of  the  ^rt 
by  the  sheriff  of  the  former  coonty  ?; 
the  time  the  writ  was  delivered  to  hs 
and  therefore  he  is  not  liable  to  the  pais 
tiff  for  the  penalty  imposed  by  said  su:- 
ute  for  his  failure  to  make  such  indor»^ 
ment  Chandler  v.  Henry,  90  AU.  TX  * 
So.  96. 

Necessity  for  Demands — ^The  pcnahy  c 
10  per  cent,  per  month,  imposed  npos  i 
constable  for  failing  to  pay  orcr  t^* 
money  collected  on  an  execution,  caa  \* 
computed  only  from  the  time  of  dciris^ 
made.     Morgan  v,  Billings,  3  AU.  l'- 

Proceedings  to  Enforce.— .Act  i>' 
(Clay's  Dig.  p.  217)  provides  that  ii  i 
sheriff,  coroner,  or  marshal  of  a  corr^ 
ration  shall  fail  to  return  an  cxeca:-': 
that  shall  have  come  into  his  hands  33 
or  before  the  return  day,  it  shall  be  U»- 
ful  for  the  court,  on  motion  of  the  :"■ 
jured  party,  to  fine  such  officer  not  ev 
ceeding  a  certain  sum.  Act  1833  iCU\- 
Dig.  p.  159)  prchrides  that  the  come' 
shall  execute  all  process,  the  sherlf  --^ 
ing  interested,  and  for  failing  to  pert'" 
any  of  the  duties  prescribed  shall  be  '"^ 
ble  to  all  the  penalties  prescribed  aai'* 
sheriffs  for  similar  defaults.  Held,  '^ 
the  penalties  to  which  coroners  are  5=*^ 
jected  by  Act  1833  for  defaults  in  ew- 
tion  of  process  may  be  recovered  ir  * 
summary  mode   prescribed  by  Act  i*^  • 
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as  the  latter  act,  so  far  as  it  prescribed 
the  remedy  and  mode  of  proceedings, 
was  not  repealed  by  the  former.  Patter- 
son V,  Gaston,  17  Ala.  223. 


j  88.  Criminal  Responsibility  of  Officers. 

An  averment  that  the  moneys  were  re- 
ceived by  the  sheriff  in  his  official  char- 
acter must  be  contained  in  an  indictment 
against  a  sheriff  for  failing  to  render  to 
the  county  treasurer  a  written  sworn 
■statement  of  the  moneys  received  by  him 
for  the  county,  as  required  by  Rev.  Code, 
§  917;  and  such  indictment  must  also 
specify  with  certainty  the  term  and  year 
when  such  alleged  failure  occurred. 
Doyle  V.  State,  49  Ala.  28. 

"Section  917,  Revised  Code,  under 
which  the  indictment  was  found,  is  as 
follows,  to  wit:  *The  sheriff  of  each 
county  must,  three  days  before  each  term 
of  the  Circuit  Court  in  their  respective 
counties,  render  to  the  county  treasurer 
a  statement  in  writing,  and  on  oath,  of 
the  moneys  received  by  him  for  the 
county;  specifying  the  amount  received 
In  each  case,  and  from  whom;  and,  after 
deducting  from  such  amount  five  per 
cent,  for  his  compensation,  pay  the  bal- 
ance to  the  county  treasurer.*  It  seems 
to  us  very  clear,  that  the  statement  re- 
quired to  be  made  by  a  sheriff,  under  this 
section,  is  of  moneys  of  the  county  of 
which  he  is  sheriff,  and  which  have  been 
received  by  him  as  sheriff,  that  is,  in  his 
official  character,  and  by  virtue  of  his 
office,  as  sheriff.  It  is,  therefore,  not 
enough  for  the  indictment  to  state  that 
"he  had  received  moneys  of  the  county 
merely,  but  it  must  be  stated  that  the 
moneys  received  by  him  were  received  by 
liim  as  sheriff.  Without  this,  it  would 
not  appear  that  the  moneys  were  not  re- 
ceived by  him  as  an  individual,  and  not 
as  an  officer;  and  therefore,  not  required 
to  be  reported  by  him  to  the  county 
treasurer,  in  the  manner  provided  by  said 
•J  917."     Doyle  v.  State,  49  Ala.  28,  29. 

IV.     LIABILITIES      ON     OFFICIAL 

EONDS. 

§  84.  Nature  and  Grounds  in  General. 

"The  liability  of  the  sureties  for  a 
sheriff  arises  from  his  official  bond.  Like 
other  sureties,  a  claim  against  them  is 
rstrictissimi  juris,  in  the  sense  that  they 


may  stand  on  the  terms  of  the  bond,  and 
will  not  be  bound  beyond  the  fair  and 
reasonable  import  of  the  words.  A  stat- 
ute, which  declares  the  legal  obligation 
and  effect  of  an  official  bond,  is  a  part 
of  its  terms,  as  fully  as  if  its  words  were 
expressly  written  in  its  condition.  The 
official  bond  of  the  sheriff  is  obligatory 
on  the  sureties,  'for  the  use  and  benefit 
of  every  person  who  is  injured,  as  well 
by  any  wrongful  act  committed  under 
color  of  his  office,  as  by  his  failure  to 
perform,  or  the  improper  or  neglectful 
performance  of  those  duties  imposed  by 
law.'  Code,  §  179.  For  any  malfeasance 
or  misfeasance  of  the  sheriff,  not  included 
within  the  rational  and  legal  meaning  of 
the  words  of  the  statute,  the  sureties  are 
not  liable.  The  statute  extends  the  lia- 
bility of  the  sureties  to  those  acts  of  the 
sheriff  by  which  an  injury  is  done  under 
assumed  and  pretended  official  authority, 
having  process  in  his  hands.  McElhaney 
V,  Gilleland,  30  Ala.  183."  Clark  v.  Lamb, 
76  Ala.   406,   407. 

The  violation  of  duty  by  a  sheriff  in 
failing  to  execute  a  writ  of  attachment 
which  by  due  diligence  could  have  been 
executed  furnishes  support  for  a  common 
law  action  on  his  official  bond.  Higdon 
V.  Fields,  6  Ala.  App.  281,  60  So.  594. 

§  85.  Rights  and  Remedies  of  Sureties. 

Parties  sought  to  be  charged  on  mo- 
tion as  the  sureties  of  a  sheriff  may 
contest  the  fact  of  their  suretyship,  and 
introduce  p|oof  to  show  that  they  were 
not  his  sureties  at  the  time  of  the  sup- 
posed default.  Dixon  v,  Caskey,  18 
Ala.  97. 

§  86.  Discharge  of  Sureties. 

• 

The  surety  can  not  discharge  himself 
from  liability  on  his  bond  by  giving  no- 
tice to  the  sheriff  that  he  will  no  longer 
be  bound  for»  the  deputy.  McGehee  v. 
Gewin,  25  Ala.  176. 

When  one  of  the  sureties  on  a  sheriff's 
official  bond  makes  application  to  be  dis- 
charged (Rev.  Code,  §§  183-192),  it  is  the 
duty  of  the  probate  judge,  to  whom  the 
application  must  be  made,  to  issue  a  ci- 
tation to  the  sheriff,  requiring  him  to  ap- 
pear and,  not  "show  cause  why  he  should 
not  file  a  new  official  bond,"  but  "give  a 
new  bond."    Bruner  r.  Bryan,  50  Ala.  522. 
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§  87.  Accnial  or  Release  of   Liability  by 
Breach  or  FulfiUinent  of  Conditioiis. 

S  87  (1)  In  General. 

"The  statute  expressly  declares  that 
every  official  bond  shall  be  obligatory  on 
the  principal  and  sureties  for  any  breach 
of  condition,  'as  well  by  any  wrongful 
act  committed  under  color  of  his  the 
principal's  office  as  by  his  failure  to  per- 
form, or  the  improper  or  neglectful  per- 
formance of  those  duties  imposed  by  law.* 
Code  1886,  §  273,  subd.  3;  Code  1876,  § 
179.  This  statute  was  intended  to  meet 
the  rule  formerly  announced  in  Simmons 
V.  Hancock,  2  Ala.  728,  that  the  sureties 
of  a  sheriff  would  not  be  responsible  for 
any  malfeasance  on  such  officer's  part 
unless  the  malfeasance  included  also  a 
misfeasance.  In  McElhaney  v.  Gilleland, 
30  Ala.  183,  it  was  accordingly  held  under 
this  statute,  then  embodied  in  §  130  of  the 
Code  of  1852,  that  the  sureties  on  a  con- 
stable's bond  were  liable  for  their  prin- 
cipal's wrongful  act,  committed  in  tak- 
ing or  selling  the  property  of  the  defend- 
ant, which  was  exempt  from  levy  and  sale 
at  law,  the  tortious  act  itself  being  a  tres- 
pass. So,  in  Kelly  v.  Moore,  51  Ala.  364, 
the  sureties  on  the  official  bond  of  a  jus- 
tice of  the  peace  were  held  liable  for  a 
wrongful  arrest  and  imprisonment  of  the 
plaintiff,  the  arrest  being  without  author- 
ity, but  under  color  of  office.  It  was 
ruled  as  far  back  as  1825,  in  this  state, 
that  the  sheriff  was  liable  for  a  trespass 
committed  by  his  deputy  under  color  of 
office.  Prcwitt  v,  Neal.  Minor*386.  What- 
ever may  be  the  rule  apart  from  the  stat- 
ute, there  can  be  no  doubt  of  that  fact  that, 
under  its  influence,  a  sherifFs  sureties  arc 
ordinarily  responsible  for  a  trespass  com- 
mitted by  him  in  his  levying  an  execu- 
tion or  attachment  issued  against  one 
person  upon  the  goods  of  another,  who 
is  a  stranger  to  the  process,  unless  the 
statute  authorize  such  levy;  such  an  act 
being  one  committed  under  color  of  his 
office,  which  means  under  the  pretended 
or  arrogated  authority  of  his  office." 
Clark  z\  Lamb,  76  Ala.  406;  Albright  v. 
Mills,  86  Ala.  324,  5  So.  591,  592. 

A  recovery  can  not  be  had  against  a 
sheriff  and  his  sureties,  in  an  action  on 
his  official  bond,  for  the  jailer's  negligent 
treatment    of    a    slave,    who    was    appre- 


hended by  a  justice  of  the  peace  ud  i:&- 
mediately  committed  to  jail  by  hia  ^ ; 
runaway,  since  the  commitment  is  vou 
because  not  in  compliance  with  the  rt^- 
nisitions  of  Clay's  Dig.  p.  541  {  H 
Governor  v.  Pcarce,  31  Ala.  465. 

Bond  Not  Signed  by  Sheriff.-Usir 
Code  1896,  §  3089,  providing  that  wber 
ever  any  officer  required  by  law  to  eir: 
an  official  bond  acts  under  a  bond  «b.:r 
is  not  in  the  penalty  or  conditioned  : 
with  the  sureties  prescribed  by  Uw.  tie 
bond  is  valid  and  binding  on  the  obliv'^ 
therein  as  the  official  bond  execnted  ac- 
cording to  law,  wl^ere  a  sheriff  filled  o.'. 
his  official  bond,  and  procured  the  sir-i- 
tures  of  the  sureties  thereto,  ud  t:^ 
bond  was  filed  and  approved  and  bt 
acted  thereunder,  such  sureties  vt 
bound  by  the  obligation,  though  th? 
sheriff  did  not  sign  it,  and  they  did  : : 
know  of  his  failure  to  sign.  McKi«>«:i 
V.  McClendon,  133  Ala.  558,  32  So.  i^ 

§  87  (2)  Commtocement  and  Dnntioo  c^ 
LiabiUty  and  Liabilities  for  Uaa- 
nve  Terms  or  on  Successhre  Bonds. 

Liability  for  Wrongful  Acti  Coa- 
mitted  after  Term  of  Office  Ezpire&'ry 
sureties  of  a  sheriff,  appointed  gu^r:^' 
by  virtue  of  his  office,  arc  liable  i-'-' 
the  expiration  of  his  term  for  money  T^ 
ceived  by  him  as  guardian  during  --* 
term.  Pearce  v.  Hall,  21  So.  »'.  ' 
Ala.  245. 

Money  CoUected  on  Ezecntioii  Cotnaf 
to  Sheriff  after  Expiration   of  Tenn  c: 
Office.—The  sureties  of  a  sheriff  are : 
responsible  on  their  bond  for  money :. 
ceived  by  him    on    an    execution  vb.  * 
came   to   his   hands   after   the  expirar." 
of  his  term  of  office,  and  before  his  s^. 
cessor  was  qualified,  though  he  wa5  j-' 
iff  de  facto;  and  the  fact  that  it  »^>  ' 
sued    on    a    forfeited    forthcoming  t"'- 
which  had  been  taken  under  a  \t\y  -*•* 
under    a    former    execution,    which   -- 
come    to   the   sheriff's   hands  before 
expiration  of  his  term  of  office,  does  ^* 
affect  the  case.     Cuthbert  r.  Hucgin^  • 
Ala.  349,  cited. in  note  in  35  L.  R-  A  * 

LiabiUty  after  Expiratkm  of  Stttmor- 

Period  for  Which  Bond  Given.— The  st^ 

utory   requirement    (Aik.    Dig.  30^*  *"• 

constables  shall  renew  their  bonds  a-"- 

*ally,   as    affecting   the    liability   or  "'- 
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sureties,  is  to  be  considered  upon  the 
principles  regulating  the  bonds  of  officers 
elected  annually,  so  that  the  sureties  can 
not  be  made  liable  for  defaults  of  con- 
stables committed  after  the  expiration  of 
the  year  from  the  time  of  executing  the 
bond.     Richardson  v.  Bean,  5  Fort.  27. 

Wrongful  Acts  Prior  to  Approval  of 
Bond. — ^An  attachment  was  issued  October 
17th.  claim  for  exemption  was  filed  No- 
vember 19th,  and  an  additional  bond,  the 
one  in  suit,  was  given  by  the  constable, 
and  approved,  November  28th,  and  two 
days  thereafter  the  property  was  sold. 
Held,  under  Code,  §  284,  relating  to  ad- 
ditional bonds  of  officers,  which  provides 
that  such  additional  bond  shall  be  of  like 
force  and  obligation,  from  the  time  of  its 
approval,  as  the  first  official  bond,  the 
claimant  can  not  recover  on  such  bond 
damages  arising  from  the  acts  of  the 
constable  prior  to  its  approval.  Bryan  v. 
Kelly,  85  Ala.  569,  5  So.  346. 

Tort  Committed  Two  Years  before  Ex- 
ecution of  Bond.  —  Sureties  of  a  sheriff 
are  not  liable  for  a  conversion  of  prop- 
erty by  him  two  years  before  the  bond 
was  executed.  Governor  v^  Gibson,  14 
Ala.  326.  ^ 

Liability  on  Sureties  at  Time  of  Con- 
version.— Where  a  sheriff  has  renewed 
his  bond,  so  as  to  have  several  sets  of 
sureties,  those  sureties  will  be  liable  for 
his  default  in  not  paying  over  money 
collected  on  executioi>s,  who  were  such 
at  the  time  he  converted  it;  for  it  is  from 
this  latter  period,  and  not  its  collection, 
that  their  liability  to  suit  commences. 
Dumas  v,  Patterson,  9  Ala.  484,  cited  in 
note  in  23  L.  R.  A.,  N.  S.,  131. 

Conversion  During  LUe  of  Bond  of 
Money  Collected  Prior  to  Making  Bond. 

— Where  a  \sheriff  collects  money  on  an 
execution,  and  afterwards  renews  his 
bond,  the  sureties  in  the  latter  bond  may 
l>e  charged  with  his  default  in  failing  to 
pay  over  the  money,  if  the  evidence 
shows  its  conversion  after  their  bond  was 
received  and  before  they  were  discharged 
from  the  suretyship.  Governor  v.  Rob- 
bins,  7  Ala.  79. 

Sureties  on  Bond  of  Successor  Not  Lia- 
ble for  Acts  Committed  as  Agent  of  Pre- 
decessor.— Since  the  special  property  ac- 
quired by  a  sheriff  in  chattels  on  which 
he  levies  an  execution  continues  after  ex- 


piration of  his  term,  and  his  duty  in  re- 
gard to  the  same  is  not  relieved  by  Code, 
§  3133,  requiring  a  vacating  officer  to  de- 
liver to  his  successor  all  property  apper- 
taining to  the  office,  but  is  an  exception 
to  such  section,  a  succeeding  sheriff  and 
his  sureties  are  not  liable  on  the  bond  of 
such  sheriff  for  his  act  in  releasing  prop- 
erty delivered  to  him  with  a  writ  of  at- 
tachment by  his  predecessor  in  office, 
since  he  was  only  an  agent  or  bailee  in 
regard  to  such  property.  Bruister  v. 
Gavin,  28  So.  410,  127  Ala.  317. 

§  87  (8)  Acts  or   Omissions   Covered  in 
General. 

Failure  to  Levy  Execution. — ^A  sheriff 
is  not  relieved  from  liability  on  his  offi- 
cial bond  for  failure  to  levy  an  execution 
by  the  fact  that  he  had  a  prior  execution, 
unless  it  was  actually  levied,  nor  by  the 
fact  that  he  believed  that  the  property 
was  exempt.  Abbot  v.  Gillespy,  75  Ala. 
180. 

A  constable  is  not  relieved  from  lia- 
bility on  his  official  bond  for  failure  to 
levy  an  execution  because  of  irregulari- 
ties in  the  judgment  or  execution  which 
do  not  render  the  process  void.  Couch 
V.  Atkinson,  32  Ala.  633. 

Failure  to  Return  Execution. — Where 
the  sheriff  is  defendant  in  a  judgment, 
either  in  his  own  right  or  as  an  admin- 
istrator, an  execution  issued  thereon, 
whether  in  form  a  fi.  fa.  or  a  vend,  ex., 
should  be  addressed  to  the  coroner,  and 
if  it  is  directed  to  the  sheriff  and  placed 
in  his  hands  to  be  executed,  he  and  his 
sureties  are  not  liable  for  a  default  in 
failing  to  return  it.  Johnson  v.  McLaugh- 
lin, 9  Ala.  551. 

Where  the  office  of  sheriff  is  declared 
vacant  by  an  order  of  the  judge  of  the 
county  court,  in  consequence  of  his  re- 
fusal to  give  a  new  bond,  his  sureties 
are  not  liable  for  his  failure  to  return  an 
execution,  the  return  day  of  which  had 
not  elapsed  when  such  order  was  made. 
Dixon  V,  Caskey,  18  Ala.  97. 

A  sheriff  will  not  be  liable  on  his  offi- 
cial bond  for  not  returning  an  execution 
three  days  before  the  return  term,  when 
he  was  advised  by  plaintiff's  attorney  or 
agent  that  it  was  sufficient  to  return  it 
the  first  day  of  the  term.  McCIure  v, 
Colclough,  5  Ala.  65. 

Where  a  sheriff  placed  an  execution  in 
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the  hands  of  his  deputy  for  service,  and 
the  latter  was  prevented  by  sickness  from 
serving  it,  the  sheriff  being  absent  from 
the  county  and  the  deputy  being  well 
when  the  execution  was  given  him,  the 
sheriff  is  not  liable  on  his  official  bond 
for  failure  to  return  it.  Harris  v.  Brad- 
ford, 4  Ala.  ai4. 

Wrongful  Levy  or  Sale. — Under  the 
provisions  of  the  Code  the  sureties  on  a 
constable's  official  bond  are  liable  for 
their  principal's  wrongful  act  in  taking 
and  selling,  by  color  of  his  office,  prop- 
erty which  was  exempt  from  levy  and 
sale  at  law;  the  defendant  in  execution 
having  made  the  statutory  affidavit  with- 
in the  time  required  by  law.  McElhaney 
V,  Gilleland,  30  Ala.  183. 

A  constable  who,  with  notice  of  a 
landlord's  lien,  levies  on  and  sells  the 
goods  affected  by  the  lien,  under  an  ex- 
ecution against  the  tenant,  whereby  the 
lien  is  destroyed,  commits  a  tortious  act, 
within  'Code,  §  273,  providing  that  every 
official  bond  is  obligatory  on  the  princi- 
pal and  sureties  thereon,  for  the  use  and 
benefit  of  every  person  who  is  injured 
by  any  wrongful  act  committed  under 
color  of  the  principal's  office.  Couch  v. 
Davidson,  109  Ala.  313,  19  So.  507. 

Where  plaintiff  had  a  landlord's  lien  on 
the  property  of  an  execution  debtor,  as 
authorized  by  Code  1896,  §  2716,  and  such 
property  was  levied*  on  and  sold  under 
the  execution  by  a  constable,  after  no- 
tice of  plaintiffs  lien,  the  constable  and 
the  sureties  on  his  official  bond  were  lia- 
ble to  plaintiff  for  damages  sustained. 
Burton  v.  Dangerfield,  37  So.  350,  141 
Ala.  285. 

Where  the  goods  of  a  tenant  subject 
to  a  landlord's  lien  were  wrongfully  lev- 
ied on  by  a  constable,  whereby  the  land- 
lord was  prevented  from  enforcing  his 
lien  for  rent  under  the  lease,  which  could 
not  have  exceeded  $60,  such  sum  was  the 
landlord's  measure  of  damages,  and  not 
the  value  of  the  property  levied  on.  Bur- 
ton  V.   Dangerfield,  'Q7   So.  350,   141   Ala. 


285. 


Custody     and     Care     of    Property.  — 

Where  a  sheriff  seized  property  under  a 
junior  attachment,  taking  it  from  posses- 
sion of  the  sureties  on  the  replevin  bond 
in  the  first  attachment,  and  thereby  dis- 
charging them,  held,  that  his  neglect  to 


keep  the  property  safe,  to  be  fortacom- 
ing  to  answer  the  first  levy,  was  nonfeas- 
ance, and  his  delivery  thereof  to  the  sec- 
ond attachment  plaintiffs  was  misfei!- 
ance,  rendering  him  liable  to  the  first  c; 
his  official  bond.  Scarborough  r.  Ms- 
lone,  67  Ala.   570. 

Delivery  or  Disposition  of  Property.- 
If  the  sheriff  does  not  restore  the  pro> 
erty  upon  the  mortgagee's  failure  to  girt 
bond  in  detinue  against  the  mortgi^: 
as  required  by  Code  1907,  §  3780,  he  lUT 
be  liable  to  the  mortgagor  upon  his  of- 
cial  bond,  regardless  of  the  final  ress!t 
of  the  action.  Torbert  z\  McFarland.  :T: 
Ala.    117,   55    So.   ail. 

"It  seems  that  the  sheriff  took  the  pro-- 
erty  under  a  writ  of  seiiure.  It  «? 
therefore  his  duty,  under  §  3780.  to  bcH 
the  property  subject  to  the  defendintj 
right  to  have  it  restored  upon  giving  bori 
within  five  days.  If  the  defendant  fiilti 
to  give  said  bond,  the  sheriff  was  acibor- 
ized  to  deliver  it  to  the  plaintiff,  if  '*' 
gave  bond  within  the  succeeding  trr 
days;  and  if  the  plaintiff  failed  to  r^f 
said  bond,  the  property  should  have  bet: 
restored  to  the  defendant,  and  if  the  sher- 
iff failed  to  restore  tl^e  property  as  re- 
quired, he  would  be  liable  to  the  Acitj- 
ant,  upon  his  official  bond  for  daaiaje^ 
and  regardless  of  the  final  outcome  " 
the  detinue  suit.  Burton  r.  Cefalu.  i^' 
Ala.  362,  51  So.  721;  Elrod  v.  Hamrr 
120  Ala.  463,  24  So.  882."  Torbert  r.  M: 
Farland,  172  Ala.  117,  55  So.  311,  315 

Where  a  sheriff  seized  property  na-f 
a  writ  of  detinue,  and  delivered  it  to  i^^* 
plaintiff  in  the  detinue  suit  before  the  :^ 
piration  of  the  five  days  within  whicb  t^' 
defendant  had  the  right  under  the  statu*: 
(Code  1907,  §  3780)  to  execute  a  re?>'* 
bond,  he  violated  the  statute,  and  «i' 
gruilty  of  a  breach  of  his  bond.  Ca-'- 
michael  v.  United  States  Fidelity  &  Giar 
anty  Co.,  50  So.  1003,  163  Ala.  Z2f^. 

Code  1907.  §§  3778,  3783.  reqairt  '* 
sheriff  seizing  property  in  detinue  to  -* 
liver  it  to  defendant  on  the  giving  <?'  • 
forthcoming  bond  conditioned,  if  cast  ' 
the  suit,  to  deliver  the  property  to  p^'^' 
tiff;  and  if  the  defendant  fails  to  so  ^' 
liver  it  up  the  sheriff  is  required  to  nu*' 
return  of  that  fact  on  the  bond.  Co"' 
1907,  §  1549,  requires  the  sheriff  to  K-r 
over  such  bond  to  his  successor.    He- 
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that  a  sheriff  did  not  breach  his  bond  by 
refusing  to  receive,  after  his  term  of  of- 
fice had  expired,  property  tendered  by  a 
defendajit  in  detinue  holding  under  a 
forthcoming  bond  and  cast  in  the  suit. 
Carroll  v.  Burgin,  48  So.  667,  159  Ala. 
406. 

Where  a  constable,  who  has  seized  the 
property  in  detinue,  fails  to  redeliver  the 
same,  as  required  by  statute,  on  plain- 
tiff's failure  to  take  possession  and  give 
bond  within  10  days  after  the  seizure,  he 
and  his  sureties  are  liable  therefor. 
Thorn  v.  Kemp,  98  Ala.  417,  13  So.   749. 

Failure  to  Take  Sufficient  Bond.— "The 
sheriff  was  not  authorized  to  take  any 
other  than  a  statutory  bond,  which,  if  the 
defendants  were  cast  in  the  suit,  and 
failed  to  comply  with  its  conditions,  had 
the  force  and  effect  of  a  judgment,  on 
which  execution  might  issue  against  all 
the  obligors  therein,  as  provided  by  §  2721 
of  the  Code.  The  bond  required  by  stat- 
ute to  be  taken  in  such  cases  is  a  pro- 
tective measure  to  the  plaintiff,  to  secure 
the  return  to  him  of  the  property  re- 
plevied, the  damages  for  its  detention, 
and  the  costs  of  the  suit,  in  case  the  de- 
fendant is  cast.  The  failure,  therefore, 
of  the  sheriff  Ao  take  a  statutory  bond,  is 
a  breach  of  his  official  duty  to  the  plain- 
tiff, for  which  he  and  his  sureties  on  his 
bond  are  liable  in  damages  to  him."  Tra- 
week  V.  Heard,  97   Ala.   715,  12  So.   166. 

In  an  action  of  detinue  the  sheriff 
seized  the  property  described  in  the  writ, 
delivered  it  to  defendants,  and  took  from 
them  the  bond  required  by  statute,  ex- 
cept that  it  did  not  contain  the  condition 
''and  pay  all  costs  and  damages  which 
may  accrue  from  the  detention  thereof" 
if  defendants  were  cast.  Held,  that  de- 
fendants being  cast,  the  sheriff  was  liable 
on  his  bond  to  plaintiff  for  the  costs  and 
damages  accruing  from  the  detention  of 
the  property.  Traweek  v.  Heard,  97  Ala. 
715,  12  So.  166. 

Amount  of  Bond.— '"That  the  statute 
which  requires  bond  of  a  sheriff,  and  de- 
scribes the  effect  thereof  (Code,  §  273), 
does  not  impose  upon  that  officer  and  his 
sureties  civil  liability  for  the  manner  of 
his  judicial  acts,  is  not  only  apparent  up- 
on the  face  of  the  provisions  themselves, 
but  the  principle  was  so  adjudged  in  the 
case  of  Irion  v,  Lewis,  56  Ala.  190.     See 


also,  McGrew  v.  Governor,  19  Ala.  89. 
The  purpose  of  the  third  subdivision  of 
§  273  of  the  'Code  was  to  enlarge  the  lia- 
bility of  the  officer  and  his  sureties,  'by 
extending  it  to  acts  which  were  before 
regarded  by  law  as  private,  individual 
torts  of  the  officer,  though  done  under 
color  of  his  office;  the  existing  official  lia- 
bility, at  the  time  of  the  enactment  of 
that  provision,  being  only  for  official  de- 
linquencies. It  was  not  intended  to  im- 
pose liability  for  judicial  errors."  Scott 
V.  Ryan,  115  Ala.  587,  22  So.  284,  285. 

"It  is  an  action  against  the  sheriff  and 
his  sureties  for  a  breach  of  his  official 
bond,  and  the  breaches  assigned  are  al- 
leged impfopcr  performance  of  judicial 
acts  by  the  sheriff,  viz.  erroneously  de- 
termining the  value  of  the  property,  in 
fixing  the  penalty  of  a  forthcoming  bond 
which  it  became  his  duty  to  take,  and 
in  misjudging  the  solvency  and  suffici- 
ency of  the  sureties  accepted  by  him. 
That  these  are  acts  judicial  in  their  na- 
ture, and  that  the  officer  is  not  liable  to 
a  civil  action  for  the  manner  of  his  per- 
formance of  them,  even  though  he  acts 
corruptly,  is  without  the  pale  of  con- 
troversy. Unlike,  in  the  cases  of  the  ap- 
proval of  official  bonds  and  the  approval 
of  the  bonds  of  executors,  administrators 
and  guardians  by  judges  of  probate, 
wherein  liability  for  taking  insufficient 
security  is  fixed  by  statute,  there  is  no 
statute  imposing  such  liability  upon  sher- 
iffs in  respect  of  the  bonds  they  are  au- 
thorized to  take  in  judicial  proceedings. 
They  are  civilly  liable  only  for  the  man- 
ner of  their  performance  of  their  minis- 
terial duties.  Lester  v.  Governor,  12  Ala. 
624;  McGrew  v.  Governor,  19  Ala.  89; 
Matthews  v.  Sands,  29  Ala.  136;  Ex  parte 
Harris,  52  Ala.  87;  Busteed  v.  Parsons, 
54  Ala.  393;  Irion  v.  Lewis,  56  Ala.  190; 
Woodruff  V.  Stewart,  63  Ala.  206."  Scott 
V.  Ryan,  115  Ala.  587,  22  So.  284,  285. 

Failure  to  SclL — A  sheriff  levied  an  ex- 
ecution on  property  in  the  hands  of  a 
third  person,  who  claimed  an  interest 
therein,  but  stated  that  the  interest  of  the 
defendant  in  execution  was  amply  suffi- 
cient to  satisfy  the  debt  The  sheriff  left 
the  property  in  the  claimant's  possession, 
and  duly  attempted  to  sell  it  before  the 
return  day,  but  the  sale  was  enjoined  by 
the  claimant.     Held,  that  as   the  injunc- 
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tion  which  the  sheriff  was  bound  to  obey 
was  the  cause  of  the  failure  to  make  the 
money  on  the  execution,  and  not  the 
sheriffs  act  in  leaving  the  property  in 
the  claimant's  possession,  the  sheriff  was 
not  guilty  of  any  negligence  rendering 
himself  and  sureties  liable.  Easley  \/. 
Walker,   10  Ala.  671. 

§  8^  (4)  Collection,  Custody  and  Dispo- 
sition of  Money. 

Commissions  on  Collection  of  Judg-* 
ment  Reversed  after  Death  of  Sheriff. — 
A  sheriff  collected  money  under  an  ex- 
ecution, regular  on  its  face,  issued  by  a 
court  of  competent  jurisdiction  on  a  Judg- 
ment which  was  reversed  after  his  death. 
Held,  that  the  sureties  on  his  bond  were 
not  liable  to  the  execution  defendant  for 
the  amount  of  his  commissions,  retained 
by  the  sheriff.  Clark  v.  Lamb,  76  Ala. 
406. 

Proceeds  of  Agreed  Sale  between  Par- 
ties Without  Order  of  Court— -If  a  sheriff 
sells  property  taken  on  attachment  by 
agreement  between  the  plaintiff  and  de- 
fendant, and  without  an  order  of  court, 
his  sureties  are  not  liable  on  their  bond 
for  his  failure  to  pay  over  the  money. 
Governor  v.  Perrine,  23  Ala.  807. 

Satisfaction  of  Debt  through  Another 
Action  for  Same  Cause.— That  plaintiff 
has  received  satisfaction  of  his  debt  on 
an  execution  in  another  action  for  the 
same  cause  will  not  relieve  the  sheriff, 
who  has  made  the  money  on  an  execu- 
tion, from  liability  on  his  official  bond  for 
failure  to  pay  it  over.  Hill  v.  Fitzpatrick, 
6  Ala.  314. 

Use  of  Money  Collected  by  Sheriff 
Where  He  Retains  Sufficient  Other 
Money  to  Make  Pajrinent  on  Demand^-^ 
A  mere  payment  of  money  collected  by 
a  sheriff  on  execution  to  the  plaintiff  in 
another  execution,  or  an  appropriation  of 
it  by  the  sheriff  to  other  purposes,  is  not 
a  conversion,  subjecting  him  and  his 
sureties  to  liability  for  failure  to  pay  it 
over,  if  he  retain  other  money  ready  to 
be  paid  to  the  plaintiff  on  demand.  Du- 
mas r.  Patterson,  9  Ala.  484. 

Sureties  on  Bond  of  Deputy  —  Failure 
to  Pay  as  Directed  by  Sheriff. — In  an  ac- 
tion by  a  sheriff  on  the  official  bond  of 
his  deputy  for  failure  to  pay  over  money 
collected  on  a  ii.  fa.,  it  appeared  that  the 


deputy  had  "proposed  to  pay"  the  moac? 
collected  by  him  to  his  prindptl,  u^  6e 
Uttter  "told  him  that  he  would  sec  de 
persons  it  was  going  to  and  that  )^  cook 
pay  it  to  them."  Held,  that  this  did  csc 
amount  to  a  tender  of  the  money  to  th 
principal,  so  as  to  relieve  the  depctji 
sureties  from  liability  on  their  hood,  yz 
was  a  direction  to  the  deputy  to  pay  z 
to  the  persons  entitled  to  receive  it,  i&i 
on  his  failure  to  do  so,  in  conscijar::; 
of  which  the  sheriff  was  compelled  to  paj 
it,  the  sureties  of  the  deputy  were  lobi 
on  their  bond.  McGehee  v.  Gewk  t3 
Ala.  176. 

If  the  sheriff  pays  to  the  plaintifi  in 
amount  of  an  execution  then  in  force  - 
his  deputy's  hands,  and  the  depnty  ifte*- 
wards  collects  it  from  the  defendact  c 
execution,  his  sureties  are  liable  on  tber 
bond  if  he  fails  to  account  for  it,  is  s' 
one  but  the  defendant  in  execnboo  az 
take  advantage  of  the  payment  by  t*. 
sheriff.     McGehee  v.  Gewin,  25  Ak  i:' 

Money  Received  after  Return  D^  at 
Writ— "It  is  settled,  that  if  money  b« 
paid  to  the  sheriff,  after  the  return  diy 
of  the  writ,  that  no  suit  can  be  sossiib?^ 
against  his  securities  for  his  failure  to  pi5 
it  over,  nor  does  such  a  payment  smout 
to  satisfaction  of  the  judgment  Bart:^ 
V.  Lockhart,  2  Stew.  &  P.  109;  Bobc : 
Thompson,  3  Stew.  &  P.  385;  McBrooe 
V.  Rives,  1  Stew.  72."  Dean  v.  Gorercv: 
13  Ala.  526,  528. 

Money  received  by  a  sheriff  on  accacrt 
of  an  execution,  after  its  return  day.  -^ 
not  received  in  his  official  capacity,  v.' 
a  failure  to  pay  it  over  is  not  a  breach  :* 
his  official  bond.  Dean  v.  GoTemor.  : 
Ala.  526. 

Where  an  execution  on  its  face,  is  re- 
turnable at  a  time  anterior  to  the  tem 
to  which  by  law  it  should  have  been  xi.' 
returnable,  it  may  be  amended,  but  ct 
amended,  the  securities  of  the  de^sti 
sheriff  or  deputy  bank  marshal  sxt  :r: 
liable  for  money  collected  on  it  by  sc:" 
deputy  after  the  day  on  which  it  was  cr 
its  face  returnable,  and  which  be  '^s-^ 
failed  to  pay  over.  Forward  r.  Marsi 
18  Ala.  645. 

Payment  of  an   execution   to  a  sber* 
on  the  first  day  of  the  term  of  the  cc;:'* 
to. which  it  is  returnable  is  uurathorirf 
and,  if  the  money  is  retained  by  the  shr- 
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iflF,  the  plaintiff  can  not  recover  it  of  him 
and  his  sureties,  on  motion,  for  failure  to 
pay  it  over  on  demand.  Farmers'  Bank 
V.  Reid,  3  Ala.  299. 

Execution  Levied  While  in  Force  biit 
Sale  Made  after  Return  Day. — A  sheriff, 
by  whom  an  execution  has  been  levied  on 
personal  property  while  the  execution  is 
in  force,  may  sell  after  the  return  day  of 
the  writ,  and,  having  the  power  to  sell, 
he  may  receive  the  money  in  satisfaction 
of  the  execution,  without  a  sale,  and  by 
such  receipt  and  failure  to  pay  it  over  to 
the  plaintiff  subject  his  sureties  to  lia- 
bility therefor.  Evans  v.  Governor,  18 
Ala.  659. 

Where  a  constable,  who  has  levied  ex- 
ecutions on  personal  property  while  they 
are  in  force,  sells  it  after  the  return  day 
of  the  writs,  his  receipt  of  the  money  is 
within  the  official  duties  covered  by  his 
bond,  and  failure  to  pay  it  ove^  accord- 
ing to  law  will  subject  his  sureties  to 
liability  therefor.  Dennis  v.  Chapman,  19 
Ala.  29. 

§  SS.  Summary  Remedies. 

See  ante,  "Amercement  and  Other  Sum- 
I  mary  Remedies  against  Officers,"  §  66. 

§  88  (1)  Right  to  Proceed  Summarily^ 
Grounds  for  Proceedings,  and  De- 
feiises  Thereto.  * 

In  the  absence  of  statutory  authority, 
a  summary  judgment  can  not  be  rendered 
against  a  sheriff  and  the  sureties  on  his 
official  bond  for  failure  to  pay  over  to 
some  of  several  attaching  creditors  a  pro 
rata  share  of  the  proceeds  of  a  sale  made 
by  said  sheriff;  the  whole  fund  having 
been  divided  by  him  pro  rata  among  the 
other  attaching  creditors,  pursuant  to  a 
previous  order  of  court.  Leinkauff  v, 
Tuskaloosa  Sale  &  Advancing  Co.,  105 
Ala.  328,  16  So.  891. 

Where  a  sheriff  has  committed  a  de- 
fault in  relation  to  an  execution  by  which 
•he  is  chargeable  by  one  particular  mode, 
and  he  afterwards  offers  to  pay  the  sum 
for  which  he  is  liable,  these  facts  will  not 
warrant  a  rule  against  him  and  his  sure- 
ties for  failure  to  pay  over  money  as  ac- 
tually collected,  when  in  fact  the  default 
was  in  not  making  the  money  at  all. 
Hodges  V.  Laird,  10  Ala.  678. 

Where  a  sheriff  had  made  all  the  money 
on  an  execution,  a  part  before  the  return 


day  and  the  residue  afterwards,  he  and 
his  sureties  were  not  chargeable  in  a  sum- 
mary proceeding  for  negligence  in  making 
the  money,  under  the  statute;  but  the 
plaintiff  might  proceed  summarily  against 
the  defendants  for  the  money  in  the  sher- 
iff's hands.  Robertson  v.  Locke,  6  Ala. 
246. 

Where  a  sheriff  is  authorized  to  sell  at- 
tached property  without  obtaining  any 
order  therefor,  he  is  estopped,  on  motion 
against  him  and  his  sureties,  to  set  up 
that  the  sale  was  made  improperly  and 
that  he  is  not,  therefore,  liable  to  account. 
Dane  v.   McArthur,  57  Ala.  448. 

Failure  to  Return  Elxecution  Issued 
from  Orphans'  Court  under  Act  1819. — 

The  act  of  1819,  which  gives  a  summary 
remedy  against  a  sheriff  and  his  sureties 
for  the.  failure  to  return  an  execution, 
does  not  extend  to  an  execution  issued 
on  a  decree  of  the  orphans'  court,  and 
made  returnable  to  one  of  the  return  days 
which  the  judge  of  the  county  court  is 
required  by  the  act  of  1821  to  appoint. 
Quaere,  if  such  execution  was  returnable 
to  a  stated  term  of  the  county  court, 
could  the  sheriff  and  his  sureties  be  pro- 
ceeded against  summarily  for  a  failure 
to  return  it?  Westmoreland  v.  Hale,  11 
Ala.  122. 

Proceedings  by  Sheriff  against  Deputy 
and  Sureties. — In  order  that  a  sheriff  may 
recover  of  his  deputy  and  surety  in  a 
proceeding  by  motion,  it  must  appear  that 
the  deputy  had  one  day's  notice  of  the 
proceeding  against  the  sheriff  for  the 
default  of  the  deputy,  that  judgment  was 
obtained  against  him  for  such  default  and 
the  amount,  that  he  was  in  fact  his  dep- 
uty, and  that  the  others .  sought  to  be 
charged  were  his  sureties.  Stephens  v, 
Womack,  3  Ala.  738. 

Defense  Made  by  Surety. — On  motion 
against  a  sheriff  and  his  sureties  for  fail- 
ing to  pay  over  money  made  on  execu- 
tion, the  return  showing  satisfaction,  a 
plea  by  a  surety,  which  attempts  to  deny 
the  liability  of  the  principal  on  behalf 
and  in  the  name  of  the  surety,  is  bad. 
Such  defense  can  be  made  only  by  the 
sheriff.     Price  v.  Cloud,  6  Ala.  248. 

Irregularity  in  Execution. — ^An  execu- 
tion issued  by  a  justice  of  the  peace, 
which  does  not  prescribe  when  it  shall 
be   returned,   otherwise   than   by   a   com- 
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mand  to  make  "due  return"  of  it  to  the 
justice,  is  at  most  irregular  merely,  and 
affords  the  surety  of  the  constable  to 
whom  it  was  given  for  service  no  excuse 
against  a  motion  for  not  returning  it 
within  the  period  prescribed  by  statute. 
Clay's  Dig.  p.  358,  §  1.  Wofford  v.  Rob- 
inson, 7   Ala.  489. 

Absence  of  or  Defect  in  Judgment  on 
Which  Execution  Based. — A  sheriff  may 
defend  a  motion  against  himself  and  sure- 
ties for  failing  to  make  due  return  of  an 
execution  by  proving  that  the  execution 
was  not  supported  by  a  judgrment;  but 
it  will  not  avail  him  to  show  that  the 
execution  was  returned  the  day  after  the 
day  appointed,  and  quashed  for  some  de- 
fect in  itself  alone.  Shute  v.  McRae,  9 
Ala.   931. 

Execution  Returnable  to  Impossible 
Day. — When  an  execution  is  made  return- 
able at  an  impossible  day  as  of  a  year 
which  was  gone  when  the  execution  is- 
sued, the  sheriff.. can  not  take  advantage 
of  the  irregularity,  when  a  motion  is 
made  against  him  and  his  sureties  for  a 
failure  to  return  it  within  the  time  pre- 
scribed by  law.  Samples  v.  Walker,  9 
Ala.  726. 

Bankruptcy  of  Defendant  as  Defense  for 
F^lure  to  Return  Execution. — ^The  bank- 
ruptcy of  the  defendant  in  a  judgment  is 
not  a  sufficient  excuse  for  the  sheriff,  on 
a  motion  against  him  and  his  sureties  for 
damages  accruing  to  the  plaintiff  on  the 
sheriff's  failure  to  return  the  execution. 
Noble  V.  Whetstone,  45  Ala.  361. 

That  Property  Was  Not  Subject  to 
Levy. — ^Where  the  defendant  in  execution 
is  in  possession  of  property,  the  presump- 
tion is  that  he  is  the  owner  of  it;  and, 
on  a  motion  under  the  statute  against 
the  sheriff  and  the  sureties  on  his  bond 
for  failing  to  make  the  money  on  the 
execution,  it  is  competent  for  the  latter 
to  show  that  the  property  was  not  sub- 
ject to  levy  and  sale  to  satisfy  the  same. 
Leavitt  v.  Smith.  7  Ala.  175. 

Execution  mgaimit  Slieriff  Ddivcred  to 
Sheriff  Instcttd  of  Coroner. — If  the  exe- 
cution issued  on  a  judgment  against  a 
sheriff  is  directed  to  the  sheriff  and  placed 
in  his  hands  to  be  executed,  instead  of 
being  delivered  to  the  coroner,  on  sum- 
mary proceedings  against  the  sheriff  and 
his  sureties  for  his  failure  to  return  the 


execution,  he  may  set  up  as  to  a  ddease 
that  he  was  defendant  in  the  execotix. 
though  the  execution  does  not  show  ^ 
fact.     Johnson  v,  McLaughlin,  9  Ali.  5:1 

Insolvency  of  Partnership  ai  DdcBie 
for  Failure  to  Collect  on  JvdpM 
against  Partner. — On  a  motion  against  i 
sheriff  for  his  failure  to  collect  oat  c 
partnership  assets  or  property  the  moD«7 
due  on  a  judgment  against  a  partner  ^^ 
covered  by  an  individual  cretlitor,  it  is 
competent  for  the  sheriff  to  prove  ti 
insolvency  of  the  partnership.  WiIsoq: 
Strobach,  59  Ala.  488. 

Instruction  by  Plaintiff  to  Return  b^ 
fore  Return  Day  as  Defense  for  FiilR 
to  Indorse  Date  of  Delivery.— That  pbr 
tiff  in  execution,  after  delivery  of  the  rr^ 
to  the  sheriff,  ordered  him  to  returs  t 
before  the  return  day,  is  no  jlefense  ••: 
a  motion  against  the  sheriff  and  the  s^:^ 
ties  on  ^his  official  bond  for  fannre  t: 
in  dorse  the  date  of  delivery  on  the  wr: 
O'Connor  Min.  &  Mfg.  Co.  t.  Dkkse- 
112  Ala.  304,  20  So.  413. 

Accepting  Execution  from  Another  te 
Plaintiff. — ^Where  a  sheriff  accepts  i  ^■ 
of  execution  from  another  than  the  piss- 
tiff,  without  requiring  evidence  of  his  at 
thority  to  deliver  it,  he  can  not,  in  sc- 
mary  proceedings  against  him  aod  i^-' 
sureties  for  not  indorsing  the  date  of  c^ 
livery  thereon,  urge  want  of  authority  r 
such  person  to  deliver  it.  O'ConiiOT  M' 
&  Mfg.  Co.  V.  Dickson,  112  Ala.  3«. : 
So.  413. 

§  88  (8)  Conditions  Precedent 

Where  an  execution  is  returned  sa^' 
fied,  to  support  a  motion  against  the  5=^ 
ties  of  the  sheriff  for  the  failure  of  t** 
sheriff  to  pay  over  the  money  made,  tr- 
return  and  a  demand  is  sufficient  P"*' 
V.  Cloud,  6  Ala.  248. 

§  88  (3)  Time  for  Proceedings  and  Abis- 
ment  and  RevivaL 

A  case  instituted  on  notice  and  iso'-- 
under  Code,  S  3101,  providing  for  st' 
mary  judgments  on  sheriffs'  bonds,  is '  - 
discontinued  by  reason  of  the  case  "- 
being  heard  till  the  term  succeeding  ^^' 
one  during  or  before  which  the  n<^*^"^ 
was  given.  Chandler  v.  Reid.  IH  *•• 
390,  21   So.  475. 

To  Recover  Statvtory  Pcnahy.--'  * 
not   necessary   that   plaintiff  shonld 
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eeed  at  the  next  term  after  demand  made 
of  the  sheriff,  to  entitle  him  to  recover 
of  the  sureties  by  motion  5  per  cent,  per 
month  from  the  time  of  demand,  but  he 
may  proceed  at  any  time  until  barred  by 
the  statute  of  limitations.  Evans  v.  State 
Bank,  13  Ala.   787. 

Under  Statute  of  1807.— The  statute  of 
1807,  which  limits  the  period  within  which 
fines  and  forfeitures  may  be  recovered, 
does  not,  at  least  since  the  statute  of 
1832  "to  limit  actions  against  securities 
of  ofRcers,''  <ipply  to  a  summary  proceed- 
ing against  a  sheriff  and  sureties  for 
failing  to  return  an  execution.  McRae 
V.  Colclough,  2  Ala.  74. 

§  8S  (4)    In  Whose  Name  Proceedings  to 
Be  Had  and  Parties  Thereto. 

At  Instance  of  Clerk  under  Attachment 
Law  of  1833.— Attachment  Law  1833,  §  8, 
provides  that,  on  sale  of  perishable  prop- 
erty seized  *under  attachment,  the  officer 
shall  return  the  order  of  sale  and  pro- 
ceeds to  the  court  or  justice  to  which  the 
attachment  is  returnable,  and  that  any 
officer  failing  to  return  such  order  shall 
be  liable  as  officers  are  for  failing  to  re- 
turn writs  of  vend,  ex.,  and  for  failure  to 
pay  over  the  proceeds  shall  be  subject  to 
like  proceedings  "at  the  instance  of  the 
clerk  or  justice"  as  officers  are  for  fail- 
ing to  pay  over  money  levied  on  a  fi.  fa. 
Held,  that  any  proceedings  by  notice  and 
motion  against  the  sheriff  and  the  sure- 
ties on  his  bond  must  be  at  the  instance 
of  the  clerk  of  the  court  to  which  the 
attachment  is  returnable,  and  not  by  the 
judge  who  issued  the  order  of  sale.  Reid 
V.   Bibb,  5  Ala.  281. 

Defendant  in  Whose  Favor  Judgment 
Rendered. — A  defendant  in  whose  favor 
judgment  has  been  rendered  may  avail 
himself  of  Code,  §  3101,  providing  for 
summary  judgment  against  a  sheriff's 
bondsmen  "for  failing  to  pay  over  money 
which  he  has  collected  upon  execution  on 
demand  of  plaintiflF,"  since  the  remedy  is 
given  to  the  execution  plaintiff,  not  to 
plaintiff  in  the  action.  Chandler  z;. 'Reid, 
114  Ala.  390,  21  So.  475. 

Officer  as  Party  in  Proceedings  against 
Sureties  under  Statute  of  1SS6. — Under 
Act  1826  (Aik.  Dig.,  p.  174,  §  76),  provid- 
ing that,  when  any  sheriff  shall  fail  to 
pay  over  money  collected  by  him  on  an 


execution,  on  the  application  of  the  plain- 
tiff, it  shall  be  lawful  for  the  court  to 
which  the  execution  was  returnable,  on 
one  day's  notice  being  given  to  the  sher- 
iff, to  render  judgment  against  him  and 
his  surety  for  the  amount  of  the  money 
received,  it  is  necessary,  in  order  to  sup- 
port a  summary  judgment  against  the 
sureties  for  the  failure  of  a  sheriff  to  turn 
over  money  collected  on  an  execution, 
that  the  sheriff  be  made  a  party  to  the 
motion.  Mason  v.  Brazier,  1  Ala.  635; 
Orr  V,  Duvall,  1  Ala.  262;  Peck  v.  Colby, 
31  Ala.  252;  Barton  v.  Bank,  1  Stew.  & 
P.  471. 

In  case  of  the  death  of  a  constable,  a 
n^otion  for  judgment  against  his  sureties 
for  the  constable's  default  can  not  be 
maintained,  as  the  statute  (Cla/s  Dig., 
p.  219,  §  87),  authorizes  the  judgment  to 
be  rendered  only  against  ''the  constable  and 
his  sureties."    James  v.  Auld,  9  Ala.  462. 

Under  Statute  of  1341.— "The  act  of  9th' 
January,  1841,  in  substance  declares,  that 
when  a  notice  shall  issue  against  any 
sheriff  and  his  sureties  in  office,  judgment 
shall  be  recovered  of  such  of  the  parties 
as  have  been  served  with  notice.  Pre- 
vious to  the  passage  of  this  law,  no  judg- 
ment could  be  obtained  against  a  surety, 
by  motion  in  this  class  of  cases,  until  the 
principal  was  notified.  Orr  v,  Duvall,  1 
Ala.  262.  This  act  has  changed  the  law, 
so  as  to  authorize  a  judgment  against 
'such  of  the  parties  as  service  is  effected 
on.'  There  was  then  no  necessity  to  give 
the  sheriff  notice,  and  even  if  it  were  con- 
ceded that  since  the  passage  of  the  act 
of  1841,  a  notice  must  still  issue  against 
the  sheriff,  a  point  not  necessary  now  to 
be  decided,  it  was  not  necessary  that 
such  notice  should  appear  by  the  record." 
Williamson  v.  Branch  Bank,  3  Ala.  504, 
506. 

"It  was  the  purpose  of  the  act  of  1841, 
to  remedy  the  defect  in  the  pre-existing 
law,  which  this  decision  discovered,  and 
to  give  a  summary  remedy  against^  the 
sureties  of  a  sheriff,  or  any  of  them,  with- 
out notice  to  the  sheriff,  in  all  cases 
where  they  were  liable  by  notice  and  mo- 
tion, for  the  default  of  their  principal. 
Bondurant  v.  Bank,  5  Ala.  171;  James  v. 
Auld,  9  Ala.  462.  See  also,  Robertson  v. 
Coker,  11  Ala.  466."  Camp  v.  Watt,  14 
AU.  616,  618. 
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The  sureties  of  a  sheriff  may  be  pro- 
ceeded against,  upon  a  suggestion  that 
the  sheriff  has  made  a  false  return,  with- 
out notice  to  him;  they  having  received 
notice  that  the  suggestion  would  be  made. 
Bondurant  v.  State  Bank,  5  Ala.  171. 

Code  1886,  §  8086,  provides  that,  when 
a  sheriff  fails  to  return  an  execution,  a 
summary  motion  may  be  made  against 
hipi  and  his  sureties  upon  his  official 
bond,  and  judgment  rendered  against  such 
of  the  parties,  whether  principal  or 
surety,  as  receive  notice  of  the  motion. 
Held,  that  the  proceeding  may  be  main- 
tained and  pursued  to  judgment  against 
any  of  the  parties,  principal  or  sureties, 
who  may  have  received  notice.  Maxwell 
V.  Pounds,  116  Ala.  551,  23  So.  730. 
•  Under  §  8808  Rev.  Code.-"A  motion 
against  a  'sheriff  and  his  sureties  under 
Rev.  Code,  §  2958,  for  money  received 
by  him  for  sale  of  perishable '  property 
Sold  under  §  2957,  need  not  be  made 
against  him  and  all  his  sureties.  James 
V.  Moseley,  47  Ala.  299. 

Code  1807,  §  8888,  authorizes  summary 
judgment  against  the  person  "for  defaults 
hereinafter  stated"  on  written  notice  that 
a  motion  will  be  made  for  judgment. 
Section  5900  provides  that  the  motion 
may  be  made  by  the  party  aggrieved 
against  the  party  in  default  and  the  surety 
on  his  official  bond.  Section  5910  author- 
izes a  judgment  on  motion  for  neglect  to 
execute  an  attachment.  Held,  that  the 
sureties  on  a  sheriff's  bond  were  properly 
made  defendants  in  a  summary  proceed- 
ing by  motion  for  the  penalty  prescribed 
by  §  5910.  Higdon  v.  Fields,  6  Ala.  App. 
881,   60  So.   594. 

Sureties  in  Proceedings  against  Sheriff. 
— On  a  proceeding  against  a  sheriff,  un- 
der §  3  of  the  statute  of  1826,  "the  better 
to  secure  money  in  the  hands  of  clerks, 
sheriffs,  and  coroners,"  for  failing  to  make 
the  money  on  an  execution  in  conse- 
quence of  the  want  of  due  diligence,  it  is 
not  ^necessary  that  his  sureties  should 
have  notice,  in  order  to  subject  them  to 
judgment.  Reid  v.  Jackson,  1  Ala.  207; 
Hughes  V.  Hale.  5  Ala.  63.  cited  in  note 
in  3  L.  R.  A..  \.  S.,  432;  McWhorter  r, 
Marrs.  Minor  376;  Xeale  r.  Caldwell,  3 
Stew.  134. 

Under  Act  1818. — In  a  proceeding  by 
motion   against   a   sheriff  under  Act  1819, 


authorizing  any  person  aggrievd  t: 
move  for  judgment  against  a  sherifi  vtt 
his  sureties  for  failure  to  perform  u  «- 
ficial  duty,  it  is  not  necessary  that  ootta 
should  be  given  to  all  the  parties  move 
against  It  is  sufficient  if  the  proper  ac- 
tice  be  given  to  the  sheriff  "or*'  his  sere- 
ties.     Mason  v.  Parker,  1  Ala.  684. 

§  88  (6)  Process  or  Other  Notice  and  A^ 
pearance. 

Necessity  of  Notice. — In  a  smnaian 
proceeding  against  a  sheriff  and  his  lue- 
tics, where  the  judgment  is  by  defadl  h 
must  appear  affirmatively  on  the  rccor. 
that  the  sheriff  has  had  three  days'  b^ 
tice  of  the  motion,  or  the  court  must  re- 
fer to  the  notice  as  proof  of  notice  tot'c 
sheriff,  and  a  notice  found  in  the  tn2- 
script  will  not  be  looked  to  for  the  pt*- 
pose  of  supplying  the  defect,  tho;id  i 
jury  has  ascertained  that  all  the  fic? 
therein  stated  are  true.  Allums  r.  Hi« 
ley,  8  Ala.   584. 

In  Motion  by  Sheriff  against  Depots 
and  Sureties. — It  is  not  necessary  to  sbci 
notice  to  the  deputy  or  his  sureties  r 
the  motion  of  the  sheriff  against  tker 
Stephens  v.  Womack,  3   Ala.  738. 

Waiver  of  Notice  by  AppanDce.-'^ 
a  summary  proceeding  against  a  sfaens 
and  his  sureties,  where  defendants  ast 
into  court  and  the  parties  submitted  tt 
case,  it  will  be  intended  that  the  detc.- 
ants  were  served  with  notice  or  waivec  t 
Bondurant  v.  Woods,  1  Ala.  543. 

Re<piisites  and  Sufficiency  of  Notici- 
A  notice  to  hold  a  sheriff  and  his  53^^ 
ties  liable  for  moneys  collected  by  k- 
on  execution  should  contain  a  statcoer: 
of  every  thing  to  be  proved,  in  order  t^ 
support  a  recovery.  Broughton  r.  ^a-f 
Bank,  6  Port.  48,  cited  in  note  in  «  - 
R.   A.   183. 

A  notice  to  a  sheriff  that  a  motioB  w^* 
be  made  against  him  and  his  sureties :% 
failing  to  pay  over  a  sum  of  money  c» 
lected  upon  an  execution,  is  snficieat 
when  it  identifies  the  execution  with  cer- 
tainty, and  states  the  time  when  it  * 
sued  and  was  placed  in  the  sheriff's  hau:* 
for  collection;  the  receipt  of  the  monr 
upon  it  previous  to  its  return  day:  -i- 
the  money  was  demanded  by  competer' 
authority,  and  refused,  with  the  c=^ 
when    the   demand   was  made;   and  i^' 
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informs  the  sheriff  that  a  motion  will  be 
made  against  him  and  his  sureties,  on  a 
certain  day  or  term  of  the  court,  for  the 
sum  so  refused  to  be  paid,  with  the  dam- 
ages allowed  by  statute.  Brazeal  v. 
Smith,  5  Ala.  206,  cited  in  note  in  52  L. 
R.  A.  183. 

A  notice  of  a  motion  against  a  sheriff 
and  his  sureties,  stating  that  the  sheriff 
"has  failed  to  return  an  execution,"  which 
is  described,  is  sufficient,  without  an  al- 
legation that  he  failed  to  return  it  three 
days  before  the  return  day  of  the  writ. 
Caskey  r.  Nitcher,  8  Ala.  622. 

"It  is  not  enough,  under  this  statute, 
that  it  should  appear,  the  principal  and 
sureties  were  informed  of  the  pendency  of 
the  suit  against  the  sheriff,  but  it  should 
appear  that  they  had  such  notice  of  it,  as 
would  be  likely  to  induce  them  to  aid  in 
its  defense.  To  do  this,  they  should  be 
distinctly  advised  that  a  judgment  would 
be  moved  for,  against  them,  in  the  event 
of  a  recovery  against  the  sheriff.  In  the 
present  case,  it  is  merely  stated,  that  the 
principal  and  sureties  had  sixty  days'  no- 
tice of  the  pendency  of  the  suit.  This 
recital  in  itself  proves  nothing,  for  it  may 
be,  that  they  were  unconscious  of  having 
executed  any  bond,  and  consequently 
would  not  defend  the  suit,  because  they 
were  not  informed  that  it  wais  intended  to 
subject  them  to  liability.  Atwood  v, 
Craig,  3  Stew.  &  P.  21."  Magee  v,  Toul- 
min,  5  Ala.  141,  143. 

An  allegation,  in  a  notice  against  a 
sheriff  and  the  sureties  on  his  bond  for 
his  failure  to  return  an  execution,  that 
the  execution  was  received  by  the  sheriff 
in  sufficient  time  to  return  it  to  the  next 
succeeding  term,  is  sufficient.  Branch 
Baak  v,  Broughton,  10  Ala.  147. 

Where  a  suggestion  against  a  sheriff 
and  his  sureties,  after  describing  the  ex- 
ecution, avers  the  failure  of  such  sheriff 
to  "execute*'  and  return  it,  and  states  that 
the  plaintiffs  will  move  and  ask  for  a 
judgment  against  the  defendants  for  the 
amount  of  said  debt,  damages,  and  cost, 
"with  legal  damages  for  said  default,"  the 
words  "execute,"  and  "with  legal  dama- 
ages  for  said  default,"  are  surplusage,  and 
will  not  vitiate  the  proceeding.  Garey  v. 
Edwards,  15  Ala.  105. 

On  a  motion  against  a  sheriff  and  the 
sureties  on  his  bond  for  failing  to  return 


an  execution,  it  is  unnecessary  to  allege 
that  it  was  received  by  him  a  sufficient 
length  of  time  before  the  return  day  to 
enable  him  to  make  the  money.  Branch 
Bank  v,  Broughton,  10  Ala.  147. 

Time  for'  Which  Notice  Given.— In 
proceedings  against  a  sheriff  and  his 
sureties  by  motion,  all  the  circumstances 
required  by  the  statute  for  the  exercise 
of  jurisdiction  in  such  summary  manner 
must  appear  in  the  record,  and,  the  stat- 
ute requiring  proceedings  to  be  on  giv- 
ing three  days'  notice,  it  is  not  sufficient 
that  it  appears  that  the  defendant  was 
before  the  court  when  the  motion  was 
made,  as  he  must  have  had  notice  for  the 
term  prescribed.  Yancey  v.  Hankins, 
Minor  171. 

Necessity  for  Dating  Notice. — In  sum* 
mary  proceedings  against  a  sheriff  and 
his  sureties,  for  failure  to  return  an  ex- 
ecution, it  is  not  necessary  that  a  notice 
to  him  that  a  judgment  will  be  moved 
for  should  be  dated.  McRae  v.  Colclough, 
2  Ala.  74. 

Stating  Statute  under  Which  Motion  to 
Be  Made. — "There  are  two  statutes  giv- 
ing the  plaintiff  a  remedy  against  the 
sheriff  for  failing  to  return  an  execution. 
The  act  of  1807  authorizes  the  party  in- 
jured, upon  giving  ten  days'  notice,  to 
move  the  court  for  a  fine  against  such 
delinquent  sheriff,  not  exceeding^  five  dol- 
lars per  month  upon  every  hundred  dol- 
lars contained  in  the  judgment,  etc. 
Clay's  Dig.  217,  §  80.  The  act  of  1819 
authorizes  the  party  injured  to  move  the 
court  for  judgment  against  the  sheriff 
and  his  sureties,  upon  giving  three  days' 
notice;  which  judgment,  if  the  default  is 
fixed  upon  the  sheriff,  is  to  be  rendered 
for  the  amount  of  the  execution.  Mc- 
Whorter  v,  Marrs,  Minor  376;  S.  C,  1 
Stew.  63;  Neale  v,  Caldwell,  3  Stew.  134; 
Hill  r.  Bank,  5  Port.  537,  546;  Harris  v. 
Bradford,  4  Ala.  214.  The  previous  ad- 
judications of  this  court  require,  that  in 
proceeding  against  the  sheriff  for  his  fail- 
ure to  return  an  execution,  the  plaintiff 
must  sufficiently  indicate  by  his  notice 
under  which  statute  he  seeks  to  recover, 
and  that  the  want  of  particularity  in  this 
respect  is  fatal,"  Garey  v.  Edwards,  15 
Ala.  105,  109. 

The  act  of  1819,  authorizes  a  proceed- 
ing against  a  sheriff  and  his  sureties,  by 
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notice  and  motion,  for  the  failure  to  re- 
turn a  writ  of  fieri  facias;  and  the  notice 
sufficiently  indicates  what  judgment  will 
be  moved  for,  when  it  refers  to  the  act 
of  1819,  as  regulating  the  proceeding. 
Crawford  v.  Chandler,  5  Ala.  61;  Mc- 
Whorter  v.  Marrs,  Minor  876;  S.  C,  1 
Stew.  63;  Hill  v.  Bank,  5  Port  537;  Neale 
V.  Caldwell,  3  Stew.  134;  Godbold  v. 
Planters',  etc.,  Bank,  4  Ala.  516. 

Clay's  Dig.  p.  217,  §  80,  authorizes  a 
party  injured  by  the  act  or  omission  of 
a  sheriff  to  move  the  court  for  a  fine 
against  him  on  giving  ten  days'  notice. 
Act  1819  authorizes  a  party  injur.ed  to 
move  the  court  for  judgment  against  the 
sheriff  and  his  sureties  on  giving  three 
days'  notice.  Previous  adjudications  re- 
quire that,  in  a  proceeding,  against  the 
sheriff  for  his  failure  to  return  an  exe- 
cution, plaintiff  must  sufficiently  indicate 
by  his  notice  under  which  statute  he 
seeks  to  recover.  Held,  that  a  suggestion 
against  a  sheriff  and  his  sureties  for  fail- 
ure to  return  an  execution,  which  de- 
scribes the  execution,  the  date  of  its  is- 
suance, and  the  amount,  and  the  judg- 
ment on  which  it  is  issued,  and  proceeds, 
"wherefore  plaintiffs  move  and  ask  for 
a  judgment  against  said  defendants  for 
the  amount  of  said  debt,  damages,  and 
cost,  with  legal  damages  for  said  default, 
and  inteijest  on  the  judgment  to  the  trial 
thereof,  and  the  costs  of  this  suit,"  suffi- 
ciently indicated  that  the  proceeding  was 
instituted  under  the  act  of  1819.  Garey 
V,  Edwards,  15  Ala.  105. 

"In  Hill  V.  Bank,  5  Port  537,  the  lan- 
guage of  the  notice  was,  'the  plaintiff  will 
move  the  court  for  judgment  against  you, 
according  to  the  statute  in  such  case 
made  and  provided.'  This  was  held  in- 
sufficient, as  it  did  not  notify  the  defend- 
ant with  sufficient  precision  as  to  what 
was  demanded  of  him."  Garey  v.  Ed- 
wards, 15  Ala.  105,  110. 

Right  of  Attorney  to  Sign  Notice.— Un- 
der Act  1819,  §  18,  subjecting  a  sheriff 
and  his  sureties  to  a  judgment  for  failing 
to  return  an  execution  on  three  days'  no- 
tice of  the  motion  to  the  sheriff  or  his 
sureties,  a  notice  to  a  sheriff  that  a  judg- 
ment will  be  moved  for  against  him  and 
his  sureties  for  failure  to  return  an  exe- 
cution may  be  subscribed  by  the  plain- 
tiff's attorney.  McRae  v.  Colclough,  2 
Ala.  74. 


Notice  iMued  by  Soccestor  to  MigB' 
trate  Issuing  Writ— A  notice  agai&st  \ 
constable  and  his  sureties,  iofonciss 
them  that  a  motion  will  be  made  betort 
a  justice  for  the  constable's  failure  to  r^ 
turn  an  execution,  may  be  issued  br  a:: 
returned  to  the  successor  of  the  nuir 
trate  who  issued  the  execution.  McMa- 
han  V.  Kyle,  9  Port  507. 

Where  a  notice  against  a  constable  an: 
his  sureties  for  a  failure  to  retnra  «: 
execution  recites  that  the  justice  vbo  is- 
sued the  execution  was  not  in  oice,  r 
will  be  considered,  on  demurrer,  to  i- 
lege  that  it  was  issued  by  his  suaessor 
McMahan  v,  Kyle,  9  Port  507. 

Specif]ring  Term  of  Court  at  Whid 
Motion  to  Be  Made. — ^A  notice  of  a  cc- 
tion  against  a  defaulting  sheriff  or  cos- 
stable  and  his  sureties  for  failing  to  pi} 
over  on  demand  the  amount  of  an  exts- 
tion  collected  by  him  is  sufficient,  ii  i: 
specify  the  term  at  which  the  motion  'i 
made.     Welch  r.  Fourier,  6  Ala.  516. 

Description  of  Execution.— In  \  s:^- 
mary  proceeding  against  a  constable  ird 
his  sureties  for  failing  to  pay  over  mocf? 
collected  on  an  execution,  a  misdesm:- 
tion  of  the  execution  is  a  fatal  deie.-; 
since  it  must  not  only  appear  that  mocr 
was  collected,  but  also  that  it  was  col- 
lected by  virtue  of  a  particular  ««:• 
tion.     Johnson  v.  Gray,  6  Ala.  276. 

Setting  Oat  Names  of  Siiitties.-It  • 
summary  proceeding  against  the  shmr 
and  the  sureties  on  his  official  bood  'r 
failure  to  return  an  execution,  the  cct.:; 
to  the  sheriff  of  such  proceedings  ce^- 
not  state  the  names  of  the  suretiei  M:- 
Rae  V.  Colclough,  2  Ala.  74.  cited  in  o;:« 
in  3  Xr.  R.  A.,  N.  S.,  432. 

Averment  That  Parties  Were  is  F*^ 
Sureties. — A  notice  to  certain  persons,  *i 
sureties  of  a  sheriff,  of  a  motion  agaits- 
them  for  his  failure  to  return  an  ex«*-' 
tion,  is  sufficient,  without  averring  '-* 
they  were  in  fact  the  sureties  of  the  sfe«' 
iff.  Branch  Bank  v,  Broughton,  10  -^ 
147. 

Notice  of  Intention  to  Claim  StatHto.7 
Damages. — Statutory  damages  of  ^  ^^ 
cent,  a  month  can  not  be  recovered  i'  • 
summary  proceeding  by  motion  ^%^'^ 
the  sheriff  and  the  sureties  on  his  oc 
cial  bond  for  failing  to  pay  over  mocf- 
unless  notice  of  such  motion  shows  t-* 
the  parties  intend  proceedings  for  ^ 
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ages,  as  well  as  the  amount  collected  and 
interest.  Barton  v,  Lockhart,  %  Stew. 
&  P.  ia». 

Joining  Two  Distinct  Grounds. — It  is 
no  objection  to  a  notice  of  a  motion 
against  a  constable  and  his  sureties  on 
his  official  bond  that  such  notice  joins 
two  distinct  grounds.  McMahan  v.  Kyle, 
9  Port.  507. 

Averment  of  Demand. — In  a  motion 
against  a  sheriff  and  his  sureties,  by  the 
clerk  of  the  supreme  court  under  the 
statute,  for  failing  to  pay  over  moneys 
collected  on  ah  execution  for  costs,  it 
is  necessary  that  the  notice  of  the  mo- 
tion should  show  that  a  demand  of  the 
money  was  made  on  the  sheriff  or  the 
surety  sought  to  be  charged.  Wallace 
V,  Taylor,  7  Ala.   668. 

Proceedings  Confined  to  Grounds 
Stated  in  Notice. — Where  a  notice  to  a 
sheriff  and  his  sureties  states  several  de- 
faults of  the  sheriff,  and  informs  them 
that  a  motion  against  them  will  be  made 
for  one,  specifying  it,  the  notice  will  be 
considered  as  embracing  only  that 
ground  of  complaint.  Bondurant  v. 
Woods,   1   Ala.   543. 

Time  for  Objection  to  Notice. — Where 
the  penalty  against  a  constable  for  fail- 
ing to  return  an  execution  was  the 
amount  of  the  judgment,  and  for  failing 
to  pay  over  the  money  on  demand  after 
the  satisfaction  of  the  execution  was  the 
amount  of  the  judgment  and  10  per  cent, 
per  month  damages,  the  insertion  of 
both  in  a  notice  of  motion  against  a  con- 
stable and  his  sureties  for  failing  to  pay 
over  money  alleged  to  have  been  col- 
lected on  execution  could  not  be  ob- 
jected to,  after  a  verdict  finding  all  the 
allegations  true.  Morgan  r.  Billings,  3 
Ala.    172. 

§  8S  (6)  Proceedings  and  Relief. 

A  motion  for  summary  judgment 
against  a  sheriff's  surety  is  not  a  plead- 
ing in  which  technical  precision  is  re- 
Quired.  Higdon  V.  Fields,  6  Ala.  App. 
281,   60    So.    594. 

In  a  summary  proceeding  by  motion 
against  a  sheriff  and  his  sureties  for  the 
failure  of  the  former  to  return  an  exe- 
cution, an  issue,  without  regard  to  tech- 
nicality, may  be  made  up  under  the  'di- 
rection  of   the   court.     Shute  v.    McRae, 


9  Ala.  931,  'cited  in  note  in  3  L.  R.  A., 
N.  S.,  429. 

A  motion  for  a  summary  judgment 
for  the  statutory  penalty  for  a  sheriff's 
neglect  to' execute  an  attachment,  which 
showed  on  its  face  that  it  was  for  a 
summary  judgment  for  failure  to  exe- 
cute an  attachment  which  could  have 
been  executed  by  due  diligence,  was  not 
demurrable  for  failing  to  state  the 
amount  for  which  judgment  was  sought, 
since  Code  1907,  §  5910,  authorizes  the 
imposition  of  a  penalty  of  not  less  than 
$50  and  not  more  than  $500  to  be  ascer- 
tained by  a  jury,  so  that  the  motion  was, 
in  effect,  for  judgment  for  such  an 
amount  as  the  statute  authorized.  Hig- 
don V,  Fields,  6  Ala.  App.  281,  60  So. 
594. 

In  view  of  Code  1907,  §  5899,  author- 
izing summary  jtidgment  upon  written 
notice  that  a  motion  will  be  made  for 
judgment,  succinctly  stating  the  cause 
for  which  the  motion  will  be  made,  a 
motion  for  summary  judgment  for  neg- 
ligent failure  of  the  sheriff  to  execute 
a  described  writ  of  attachment  coming 
into  his  hands,  sufficiently  averred  that 
the  attachment  defendant  had  property 
which  could  have  been  levied  on  by  due 
diligence.  Higdon  v.  Fields,  6  Ala.  App. 
281,  60  So.  594. 

Declaration  Unnecessary. — A  declara- 
tion or  statement  is  hot  necessary,  in  a 
proceeding  by  motion  against  a  consta- 
ble and  his  securities  on  his  bond  for 
his  failure  to  return  an  execution.  Hen- 
derson V,  Plumb,  18  Ala.  74;  Condry  r. 
Henley,  4  Stew.  &  P.  9. 

Term  of  Court  at  Which  Motion  Must 
Be  Made. — Where  notice  is  given  to  a 
sheriff  and  his  sureties  that  a  motion  for 
judgment  will  be  made  against  them,  the 
motion  must  be  made  at  the  term  of  the 
court  indicated  in  the  notice,  or  some 
other  proceeding  be  had  to  keep  it  alive; 
otherwise,  it  will  be  considered  as  aban- 
doned.    Garey  v.   Edwards,  15   Ala.   105. 

Effect  of  Failure  to  Make  Formal  Mo- 
tion for  Continuance. — A  motion  for  a 
summary  judgment  against  a  sheriff  and 
his  sureties  is  not  discontinued  by  the 
mere  omission  of  the  plaintiff  to  have  it 
formally  continued  at  •  a  former  term. 
Russell   V,   Rolfe^  50   Ala.   56. 

Plea  or  Answer. — Where  a  plea   to  a 
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motion  against  the  sheriff  atid  his  sure- 
ties goes  to  the  default,  and  it  is  not 
stated  by  whom  pleaded,  it  will  be  con- 
sidered as  the  plea  of  the  sheriff.  Glover 
V,  Chandler,  11  Ala.  161. 

In  a  summary  proceeding  by  motion 
against  a  sheriff  and  his  sureties  for  his 
failure  to  return  an  execution,  a  plea  of 
"not  guilty,"  though  not  the  most  ap- 
propriate, is  sufficient  to  throw,  on  plain- 
tiff the  burden  of  supporting  the  allega- 
tions of  his  notice.  Shute  v,  McRae,  9 
Ala.  931. 

Admission  of  Suret3^ihip  by  General 
Denial  of  Facts  Stated  in  Notice.— On 
motion  for  judgment  against  a  sheriff 
and  his  surety,  under  the  statute,  for  fail- 
ing to  pay  over  money  collected  on  ex- 
ecution, if  the  surety  relies  for  his  de- 
fense on  a  general  denial  of  the  facts 
stated  in  the  notice,  he  thereby  acknowl- 
edges himself  as  such  surety,  and  the 
fact  need  not  be  proved  by  the  plaintiff. 
Jameson  v.  Harper,  1   Port.  431. 

Plea  Alleging  Payment  Failing  to 
State  to  Whom  Made. — On  a  motion  by 
a  clerk  of  court  against  a  sheriff  and  his 
sureties  for  his  failure  to  return  an  exe- 
cution for  costs,  a  plea  that  the  money 
was  paid  before  notice  issued  is  good, 
without  averring  by  whom  or  to  whom 
payment  was  made.  Glover  v.  Chandler, 
11  Ala.  161. 

Necessity  That  Plea  Be  Verified  by 
Oath. — When  a  motion  is  made  against 
a  sheriff  and  his  sureties,  at  the  instance 
of  the  clerk  of  the  supreme  court,  for 
failing  to  return  an  execution,  it  is  not 
essential  that  the  pleas  asserting  the  re- 
turn of  the  execution  and  payment 
should  be  verified  by  oath.  Glover  v. 
Chandler,   11  Ala.  161. 

Evidence — ^Admissibility. — On  motion 
for  summary  judgment  against  a  sheriff 
for  failure  to  execute  an  attachment',  evi- 
dence was  admissible,  in  connection  with 
evidence  tending  to  show  possession  by 
defendant  of  realty  before  the  writ  was 
issued,  to  prove  the  owner's  assessment 
for  taxation  for  the  year  in  which  the 
writ  was  issued,  in  order  to  show  that 
he  had  sucl^  interest  in  the  property  as 
to  make  it  subject  to  levy  under  process 
directed  against  the  person  in  possession 
thereof,  and  claiming  it.  Higdon  v. 
Fields,   6   Ala.   App.   281,   60   So.   594. 


Weight  and  Safl&dency.— In  i  sm- 
mary  proceeding  against  the  sherifi  ad 
his  sureties  for  failing  to  collect  an  a^  ' 
cution,  where  the  sheriff  had  receired  ss 
indemnifying  bond,  a  claim  of  the  ex^ 
cution  defendant  who  was  entitled  to  ss 
exemption  of  $1,000,  introduced  by  plas^ 
tiff,  showing  that  his  only  claim  agues! 
the  machinery  was  under  a  mortgage  tc 
secure  a  debt  for  $1,000  due  him.  asd 
which  he  claimed  as  exempt,  is,  in  the 
absence  of  other  proof,  sufficient  to  over- 
come the  prima  facie  liability  of  the 
sheriff  for  the  value  of  th^  property  aris- 
ing from  a  levy  on  the  machinery  as  tfee 
property  of  the  execution  defendail 
Kennedy  v.  Smith,  99  Ala.  83, 11  Sa  fis& 

On  motion  for  judgement  against  i 
sheriff  and  the  sureties  on  his  oficii 
bond  for  failing  to  return  an  cxecutioL 
it  is  not  necessary  that  the  jury  be  a> 
isfied  beyond  a  reasonable  doubt  th: 
the  plaintiff's  case  has  been  made  <k: 
as  all  that  is  necessary  is  that  there 
should  be  such  a  preponderance  of  proc: 
as  will  convince  the  jury  by  the  appBca- 
tion  of  the  ordinary  tests  of  tr:ti 
Casky  v,  Haviland,  13  Ala.  314. 

Instructiona. — ^A  requested  instncticfi 
in  summary  proceedings  for  judgr^e*' 
on  a  sheriff's  bond  for  neglect  to  at 
cute  an  attachment  that  there  was  ::- 
evidence  showing  the  duty  of  the  slie- 
iff  to  run  a  sheriff's  garnishment  in  thb 
case  was  properly  refused,  as  assertcx 
no  legal  proposition.  Higdon  v.  F:eli& 
6  Ala.  App.  381,  60  So.  594. 

The  evidence  in  summary  proceedis? 
against  a  sheriff  for  the  penalty  for  rsi- 
ure  to  execute  an  attachment  show;; 
that  the  attachment  defendant  ^• 
owned  and  been  in  possession  of  ^'- 
before  the  writ  was  issued,  and  had  so.: 
a  part,  but  still  owned  some  of  it  *^ 
the  attachment  was  placed  in  the  st**' 
iff's  hands,  and  there  was  no  cb:- 
against  the  sheriff  for  failing  to  levy  s 
property  which  the  attachment  detes-* 
ant  had  conveyed.  The  court  instwct" 
as  to  land  sold  after  issue  of  the  «^' 
that  title  did  not  pass  from  the  attac  * 
ment  defendant  until  the  deed  was  det^- 
ered,  and  that  the  legal  title  was  ia  tz 
defendant  until  then,  and  that  under  f 
undisputed  evidence,  if  belfeved,  the  ^- 
so   sold  was  subject  to  levy  of  the  ^ 
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tachment  in  question  in^  this  case  when 
the  attachment  came  into  the  sheriffs 
hands.  Held,  that  the  instruction  was 
not  objectionable  as  also  referring  to 
land  owned  by  the  attachment  defend- 
ant's  wife  as  well  as  that  owned  by  him, 
or  to  land  which  he  had  conveyed  be- 
fore the  writ  issued.  Higdon  v.  Fields, 
6  Ala.  App.   281,  60  So.  594. 

In  summary  proceedings  for  judgment 
for  failure  to  execute  an  attachment,  a 
charge  was  requested  that  if  the  jury  be- 
lieved that  a  certain  person,  not  the  at- 
tachment defendant,  was  in  possession 
of  a  tract,  claiming  to  own  it,  that  it 
could  not  find  against  defendant,  unless 
they  believed  from  the  evidence  that  the 
attachment  defendant  was  the  owner  of 
the  property  when  the  writ  was  issued 
to  the  sheriff^  and  the  sheriff  had  notice 
of  the  owner's  title.  Held,  that  the  in* 
struction  was  properly  refused  as  failing 
to  require  the  sheriff  to  have  exercised 
any  diligence  in  discovering  property 
subject  to  levy  and  under  the  attach- 
ment. Higdon  V,  Fields,  6  Ala.  App.  381, 
60  So.  594. 

Issues  and  Proof. — In  a  proceeding 
against  a  constable  and  his  sureties  by 
notice  to  recover  money  collected  by  him 
on  execution,  plaintiff  is  not  entitled  tp 
recover,  on  proof  that  the  constable  had 
levied  an  attachment  in  his  favor,  and 
that  the  defendant  therein  had  placed  in 
the  constable's  hands  money  or  property 
to  indemnify  him  for  a  liability  incurred 
by  the  failure  to  take  a  bond,  whatever 
right  of  action  the  plaintiff  might  have 
against  the  constable  for  breach  of  offi- 
cial duty.     Johnson  v.  Petty,  5  Ala.  528. 

On  motion,  under  Clay's  Dig.,  p.  219, 
§  87,  against  a  constable  and  his  sureties 
for  his  failure  to  return  an  execution,  the 
sureties  may  litigate  the  question  of  the 
liability  of  their  principal,  as  a  judgment 
may  be  rendered  against  him  on  a  no- 
tice to  them.  Robertson  v.  Coker,  11 
Ala.   466. 

Under  Act  1822  (Aik.  Dig.  p.  272),  pro- 
viding that  when  a  motion  shall  be  made 
against  any  officer  for  not  paying  over 
money  received  by  him  in  his  official 
capacity,  and  the  receipt  of  the  same 
shall  not  appear  by  record  or  by  any 
paper  filed  in  the  clerk's  office,  the  court 
shall  cause  an  issue  to  be  made  up  and 


tried  by  the  jury  attending  the  court,  on 
a  motion  against  a  sheriff  and  his  sure- 
ties for  failing  to  pay  over  money  col« 
lected  by  him  on  execution,  it  must  ap- 
pear of  record  to  support  the  judgment 
that  the  money  was  received  by  the  sher- 
iff, or  that  fact  must  be  found  by  the 
jury.     Mason  v.  Brazier,  1  Ala.  635. 

Necessity  of  Proof  of  Suretjfship. — In 

a  proceeding  by  motion  against  a  sher- 
iff and  his  sureties  for  a  failure  to  pay 
over  money  collected  on  execution,  un- 
less it  is  expressly  or  impliedly  waived, 
the  fact  of  suretyship  must  be  proved. 
Reid  V.  Planters'  &  Merchants'  Bank,  3 
Ala.  712,  cited  in  note  in  52  L.  R.  A.  183. 

In  a  summary  proceeding  by  motion 
against  a  sheriff  and  the  sureties  on  his 
official  bond,  it  is  necessary  to  prove  the 
fact  that  the  alleged  sureties  are  such. 
Barton  v.  Bank,  1  Stew.  &  P.  471. 

Necessity  for  Proving  Execution  of 
Bond. — In  a  proceeding  by  motion 
against  the  sureties  alone  on  a  sheriffs 
official  bond,  it  is  not  necessary  for 
plaintiff  to  show  that  they  executed  the 
bond,  unless  that  fact  is  put  in  issue  by 
the  pleadings.  Harris  v,  Bradford,  4  Ala. 
214,  cited  in  note  in  3  L.  R.  A.,  N.  S., 
432. 

Record  Must  Show  All  Requirements 
of  Statute  for  Jurisdiction. — In  proceed- 
ings against  a  sheriff  and  sureties  by  mo- 
tion, all  the  facts  and  circumstances  re- 
quired by  the  statute  for  the  exercise  of 
jurisdiction  in  such  summary  manner 
must  appear  in  the  record.  Yancey  v, 
Hankins,   Minor   171. 

In  a  proceeding  against  a  sheriff  and 
his  sureties  for  failure  of  the  sheriff  to 
pay  over  on  demand  money  collected 
under  execution,  plaintiff  is  not  required 
to  prove  that  the  demand  was  made  for 
the  return  of  the  money  at  the  time 
stated  in  the  notice.  Evans  v.  State 
Bank,  15  Ala.  81. 

Damages. — A  judgment  against  a  con- 
stable and  his  sureties  for  a  failure  to 
return  final  process  must  be  limited  to 
the  amount  for  which  the  same  issued, 
with  interest  thereon  from  the  date  of 
the  judgment  to  the  time  of  making  the 
motion,  together  with  the  costs  of  the 
motion.     Patterson  zT  Grace,  1  Ala.  264. 

Under  Acts  of  1807  and  1819.  —  In 
summary   proceedings    against    a   sheriff 


908 


Sheriffs  and  Constables 


§§  88  {6)-9C 


and  his  sureties  under  Act  of  1807  for 
failing  to  return  a  ca.  sa.,  judgment 
should  be  for  the  amount  of  the  execu- 
tion and  jBL  fine  of  5  per  cent,  per  month, 
to  be  imposed  by  the  court  in  the  exer- 
cise of  a  sound  discretion,  taking  into 
consideration  all  the  circumstances  of 
the  case.  No  authority  is  given  for  pro- 
ceeding against  a  sheriff  for  failing  to 
return  a  ca.  sa.  by  Act  of  181^  but  such 
proceeding  must  be  had  under  Act  of 
1807.  Rodgers  v.  Waters,  2  Ala.  044, 
overruling  McWhorter  v.  Marrs,  1 
Stew.  03. 

Under  Code  1886,  §  3*105,  providing 
that  summary  judgment  may  be  had 
against  the  sheriff,  ''for  failing  to  in- 
dorse on  an  execution  the  true  date  of 
its  delivery  to  him,  of  10  per  cent,  of  the 
amount  of  /the  execution,  and  the  officer 
is  also  responsible  for  any  injury  or  loss 
which  may  arise  from  such  omission,"  a 
judgment  in  summary  proceedings 
against  the  sheriff  and  the  sureties  on 
his  official  bond  for  failing  to  make  such 
indorsement  can  be  had  only  for  the  10 
per  cent,  of  the  amount  of  the  execution. 
Chandler  v.  Henry,  90  Ala!  271,  8  So.  90. 

Verdict  and  Judgment. — In  a  proceed- 
ing by  motion  against  a  sheriff  and  his 
sureties  for  failure  to  return  an  execu- 
tion, the  verdict  should  not  only  find 
the  sheriff's  default,  but  also  negative 
the  defense  interposed  by  plea.  Mason 
V,  Parker,  1  Ala.  084. 

Judgment  by  default  in  a  proceeding 
by  motion  against  a  sheriff's  bondsmen 
for  money  collected  on  execution  must 
show  that  proof  was  made  that  the 
money  was  collected,  that  the  sheriff 
failed  to  pay  it  on  demand,  and  that  the 
defendants  notified  were  the  sureties  of 
the  sheriff.  Chandler  v.  Reid,  114  Ala. 
390,  21  So.   475. 

Recitals  in  a  judgment  entry  in  sum- 
mary proceedings  against  a  sheriff  and 
his  sureties  for  failure  to  return  an  exe- 
cution that,  "defendants  not  being  rep- 
resented in  court  and  the  presiding 
judge  having  been  of  counsel,"  the  clerk 
selected  an  attorney  of  the  court  to  pre- 
side on  the  trial,  "and  issue  being  joined 
on  the  plaintiff's  motion  for  a  judgment 
against  the  defendants,  thereupon  came 
a  jury,"  are  fatally  defective  in  not 
showing  that  any  of  the  defendants  ap- 


peared   and    joined    issue.     Wanrid  r 
Brooks,  70  Ala.  412. 

When  the  judgment  entry,  in  a  scs- 
mary  proceeding  against  a  sheriff  id 
his  sureties  for  not  paying  over  mosey 
collected  by  execution,  shows  that  tbe 
money  was  received  by  the  sheriff  oc 
a  day  subsequent  to  the  return  day  c^ 
the  execution,  the  judgment  wi\  be  r^ 
versed,  though  it  would  have  been  scr- 
ficient  if  the  receipt  of  the  money  gen- 
erally upon  the  execution  had  bees 
stated.  Fitzpatrick  v.  Branch  Bank  n 
Montgomery,  14  Ala.  533. 

Presumpdott  of  Validity  on  Appe^ 
— In  summary  proceedings  against  a 
sheriff  and  his  sureties  for  neglect  :o 
collect  on  an  execution,  authorized  ^ 
the  statute  (Clay's  Dig.  p.  2ia,  {  S5 . 
which  does  not  provide  for,  notice  to  d^ 
fendant,  either  of  the  suggestion  a? 
which  the  proceeding  is  based  or  of  a 
motion  for  judgment  therein,  a  rtcia 
in  the  judgment  that  due  notice  wi: 
given  of  the  motion  is  sufficient  on  ^ 
peal  to  show  a  determination  bj  tbe 
court  that  a  reasonable  notice  had  bea 
given,  and  to  sustain  the  courts  jsr^ 
diction  and  the  validity  of  the  jodgisea- 
Arthur  v.  State,  22  Ala.  61. 

§  89.  Actions. 

§  90. Right  of  Action. 

Code  1806,  §  14,  authorizes  a  snit  fr 
breach  of  an  officer's  bond  in  the  case 
of  the  person  aggrieved.  Executors  r^ 
covered  judgment,  and  in  distribntiij 
the  estate  they  divided  the  choses  in  »^ 
tion  as  equally  as  possible,  and  pnt  thr 
in  packages  equaling  in  namber  tbe 
heirs  of  the  estate.  One  of  the  heirs 
drew  the  package  containing  the  jncf- 
ment,  and  she  remained  the  ow^e- 
thereof.  Held,  that  she  was  the  per*:- 
aggrieved  by  the  failure  of  the  sheriJ  *- 
make  money  on  the  execution  is&oed  c: 
the  judgment,  and  she  might  sue  ca  *^ 
bond.  Burns  v,  George,  154  Ala.  626.  ^ 
So.  421. 

In  an  action  by  a  landlord  agaiss*  a 
constable  for  loss  of  his  landlord's  Ic: 
by  reason  of  a  wrongful  levy  on  the  :tz- 
ant's  goods,  a  request  to  charge  thai 
plaintiff  could  sue  the  creditor  in  the  ti 
ecution  to  whom  the  proceeds  «  *^' 
sale   were  paid,    then   plaintiff  could  ::»" 
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recover  against  the  constable  and  his 
sureties,  was  properly  refused.  Burton 
V.  Dangerfield,  141  Ala.  985,  37  So.  350. 

In  an  action  on  a  constable's  bond,  to 
recover  for  a  conversion  of  goods  by  a 
levy  and  sale  under  execution,  it  need 
only  be  shown  that  the  writ  issued  was 
intended  as  an  execution;  that  the  con- 
stable' received  it  as  such,  and  made  the 
levy  and  sale  under  color  of  its  author- 
ity. Couch  V.  Davidson,  109  Ala.  3^13,  19 
So.  607. 

Of  One  Whose  Property  Seised  vn*- 
der  Writ  against  Another. — ^Under  Code 
1^886,  §  273,  which  declares  that  every 
official  bond  shall  'bind  the  obligors  as 
well  for  ''any  wrongful  act  committed 
under  color  of  his  [the  principars]  of- 
fice" as  for  his  failure  to  perform  a  duty 
imposed  by  law,  an  action  on  a  sheriff's 
bond  will  lie  in  iavor  of  one  whose  prop- 
erty the  sheriff  has  seized  under  an  at- 
tachment against  another  person.  Al- 
bright V.  Mills,  86  Ala.  324,  5  So.  591, 
cited  in  notes  in  21  L.  R.  A.  739,  742. 

Action  for  Use  of  One  Other  Than 
Judgment  Creditor. — ^The  mere  fact  that 
an  action  on  a  sheriff's  bond  for  failure 
to  make  the  money  on  a  fi.  fa.  is  brought 
for  the  use  of  one  other  than  the  judg- 
ment creditor  does  not  defeat  the  ac- 
tion by  showing  an  illegal  transfer  of 
the  right  of  action.  Governor  v.  Pow- 
ell, 10  Ala.  544. 

For  Failure  to  Return  Property. — ^The 
failure  of  a  constable  to  return  property 
taken  under  execution,  where  the  execu- 
tion plaintiff  failed  to  furnish  a  forth- 
coming bond  as  required  by  Civ.  Code 
1896,  §  2049,  is  an  official  misfeasance, 
for  which  an  action  lies  against  the  of- 
ficer and  the  sureties  on  his  bond.  Wil- 
liams V,  Ragan,  153  Ala.  397,  45  So.  186. 

Nature  and  Form    of  Remedy.— "The 

statutory  damages  of  twenty  per  cent, 
on  the  judgment  ^for  not  returning  an 
execution  according  to  the  mandate 
thereof,  can  be  recovered  of  a  sheriff 
only  in  a  summary  proceeding  under  the 
statute.  Code  of  1876,  §  3357;  Governor 
V.  Powell,  10  Ala.  544.  In  a  common  law 
action  on  the  bond  for  not  returning 
such  process,  the  statutory  damages,  as 
such,  can  not  be  recovered.  The  viola- 
tion of  duty  by  the  sheriff  in  not  return- 
ing the  execution,  is  a  breach  of  the  of- 


ficial bond,  which  entitles  the  plaintiff  to 
recover;  but  in  the  absence  of  averment 
and  proof  of  actual  injury,  there  can  be 
only  nominal  damages.  Bagby  v,  Harris, 
•9  Ala.  173;  Evans  v..  Governor,  18  Ala. 
659."  Marcum  v.  Burgess,  67  Ala.  556,  557. 

§  91.  Conditions  Precedent. 

An  action  may  be  maintained  on  the 
official  bond  of  %i  officer  without  first 
establishing  the  default  and  liability  of 
such  officer  in  a  separate  suit.  Governor 
V.  White,  4  Stew.  &  P.  441;  Bagby  v. 
Chandler,  8   Ala.   230. 

In  an  action  to  charge  the  sheriff  and 
his  sureties  for  his  neglect  in  releasing  a 
boat  attached,  to  render  him  liable  it  is 
unnecessary  to  show  a  distringas  to  ihim, 
if  it  is  shown  that  he  has  parted  with  the 
custody.    Bagby  v.  Harris,  9  Ala.  173. 

Demand  and  Notice. — In  an  action  on 
a  sheriffs  bond  against  his  sureties  for 
his  not  pajring  over  money,  a  demand 
must  be  proved  and  by  whom  it  was 
made.    Barton  v.  Peck,  1  Stew.  &  P.  486. 

In  an  action  by  plaintiff  in  a  judgment 
to  recover  of  a  .sheriff's  sureties  money 
received  thereon  by  the  sheriff's  deputy, 
notice  to  the  sherifPsv  administrator  that,* 
m  the  event  of  a  pending  suit  being  de- 
termined  against  the  plaintiff  in  the  judg- 
ment, the  estate  of  the  sheriff"  will  be  held 
liable,  is  a  sufficient  presentation  of  the 
claim,  without  production  of  the  receipts 
signed  by  the  deputy;  the  sheriff  under 
such  notice  appearing  and  ilefendii»g  the 
silt.     McBroom  v.  Governor,  4  Port.  90. 

When  a  *:hetiff  takes  a  bond  from  his 
deputy,  conditioned  for  the  faithful  dis- 
charge of  his  duties,  he  is  not  required 
to  notify  the  sureties  of  the  deputy's  ae- 
fanlt  before  bringing  suit  on  the  bond. 
McGehee  v.  Gewin,  25  Ala.   176. 

Demand  on  Deputy  Who  Collected 
Money. — A  demand  on  a  deputy  sheriff, 
who  collects  money,  will  sustain  an  action 
on  the  bond  of  his  principal  for  failure 
to  pay  over  the  same.  Hill  v,  Fit/patrick, 
6  Ala.  314. 

After  Expiration  of  Term  of  Officew— 
In  an  action  to  charge  the  sh'^riff  and  'lis 
sureties  for  his  neglect  in  releasing  a  'boat 
attached,  it  is  not  necessary  to  show  a 
demand  of  the  boat;  the  sheriff  having 
gone  out  ol  office.  Bagby  v.  Harris,  9 
Ala.  173. 
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In  Action  for  Failure  to  Deliver  Prop- 
erty Where  No  Bond  Is  Given.~An  ac- 
tion against  a  constable  on  his  bond  for 
failure  to  return  property  withheld,  con* 
trary  to  Civ.  Code.  1896,  §'  2049,  resting 
on  the  breach  of  duty  and  not  on  the  offi- 
cer's bond,  is  ex  delicto,  and  no  demand 
for  delivery  of  the  property  is  necessary 
to  maintain  the  action.  Williams  v.  Ra- 
gan,  153  Ala.  397,  45  to.  185;  Elrod  v. 
Hamner,  120  Ala.  463,  24  So.  882. 

§   90.   Defenses. 

Acceptance  of  Payment  by  Plaintiff  af- 
ter Breach  of  IXity. — In  an  action  on  the 
official  bond  of  a  sheriff  for  failing  to 
make  the  money  on  a  fi.  fa.,  it  is  not  a 
sufficient  defense  that  the  debt  was  paid 
after  the  rendition  of  the  judgment  and 
before  the  commencement  of  the  suit  on 
the  bond,  but  the  acceptance  of  payment 
by  the  plaintiff  after  a  breach  of  duty  by 
the  sheriff  is  a  discharge  of  the  latter. 
Governor  f.  Powell,  10  Ala.  644. 

Property  Tak«a  from  Sheriff  under  An- 
other Writ— Under  Clay's  Dig.  p.  159,  § 
6,-  providing  that  the  county  court  shall 
have  power  to  appoint  a  coroner,  in  cases 
» where  there  is  no  coroner  in  the  county, 
when  it  is  necessary  to  serve  any  process 
on  the  sheriff,  where  property  in  posses- 
sion of  a  sheriff  under  an  attachment  is 
taken  out  of  his  possession  by  virtue  of 
a  writ  in  detinue  by  the  coroner,  in  an  ac- 
tion on  the  official  bond  of  such  sheriff 
for  failure  to  deliver  up  the  property  taken 
in  the  attachment,  such  devestiture  by  the 
coroner  furnishes  a  sufficient  defense  to 
the  action.     Governor  v.  Gibson,  14  Ala. 


326. 


Defendant's  Interest  Ohly  Equitable 
and  Incapable  of  Being  Sold  by  Execu- 
tion at  Law. — A  sheriff,  who  has  sold 
lands  by  execution,  may,  when  he  and  his 
sureties  are  proceeded  against  for  the 
purchase  money,  show  that  the  defend- 
ant had  but  an  equitable  title  to  the  land, 
which  could  not  be  sold  by  execution  at 
law.     Kelly  v.  Governor,  14  Ala.  541. 

Sufficiency  of  Offer  to  Deliver  Prop- 
erty.— A  defendant  in  detinue,  holding 
the  property  under  a  forthcoming  bond 
requiring  its  delivery  to  plaintiff  if 
cast  in  the  suit,  was  cast  in  the  suit,  and 
tendered  the  property  to  a  deputy  sheriff, 
who  refused  to  receive  it,  therebj-  losing 
the  property  to  plaintiff.     Held,  in  an  ac- 


tion by  plaintiff  on  the  sheriff's  bond  hr 
such  refusal,  it  was  a  defense  that  defend- 
ant tendered  to  plaintiff  after  tenderiss 
to  the  deputy,  and  that  plaintiff  refused 
the  same,  where  the  only  damage  claimed 
was  the  loss  of  the  property.  Carrol!  r 
Burgin,  159  Ala.  406,  48   So.  667. 

That  defendant  in  the  detiniie  at 
offered  to  deliver  the  property  to  an  at- 
torney for  the  plaintiff,  and  that  he  re- 
fused to  receive  it,  was  not  a  defense  tc 
the  action  on  the  bond,  as  defendant  m- 
der  the  bond  was  bound  to  deliver  it  to 
plaintiff.  Carroll  v.  Burgin.  159  Ala.  406 
48  So.  667. 

Debtor's  Attempt  to  Enforce  Iniafi- 
cient  Bond  Given  by  Credhor.— In  as 
action  in  which  execution  was  levied  ot 
property  claimed  by  the  debtor  to  be 
exempt,  where  the  creditor  gave  a  boad 
insufficient  under  the  statute,  and  tbe 
debtor  attempted  to  enforce  such  bori 
the  attempt  to  enforce  the  bond  woa^i 
not  bar  an  action  against  the  consubk 
on  his  bond  for  failure  to  return  tbe 
property.  Williams  v.  Ragan,  45  So. 
186,   153   Ala,   397. 

Advice  of  Debtor's  Atomey  as  to  Sd- 
ficiency  of  Bond. — In  an  action  agab$: 
a  constable  on  his  bond  for  failure  t? 
return  personal  porpcrty  held  under  cx^ 
cution  and  claimed  by  the  debtor  v 
exempt,  where  the  execution  credirx 
failed  to  furnish  a  sufficient  forthcorcir: 
bond,  a  plea  that  the  constable  relied  c: 
the  advice  of  the  debtor's  attorney  that 
the  bond  was  sufficient  is  bad,  where  '•* 
does  not  aver  that  the  action  of  t^e 
officer  in  taking  the  bond  was  ioducei 
by  such  advice,  or  that  the  attomej  rep- 
resented the  debtor  in  giving  such  advi:^ 
Williams  v.  Ragan,  153  Ala.  397,  45  K 
185. 

§  98. Parties. 

Where  plaintiff  leased  certain  propers 
in  his  own  name,  the  fact  that  he  ii5»- 
the  property  for  taxation  for  certain  ye-'* 
as  trustee  of  another  did  not  prevent  fc  = 
from  maintaining  a  suit  in  his  own  na^^* 
to  recover  damages  for  loss  of  his  lac-- 
lord's  lien.  Burton  v,  Dangcrfield,  y 
So.  350,  141  Ala.  285. 

Where  Bond  Payable  to  Governor.  - 
The  bond  of  a  sheriff,  payable  to  the  t".'- 
son,  who  for  the  time  being  holds  t':: 
office  of  Governor,  in  his  official  chiri-* 


§§  93-94  (1) 


SheriF]^  and  Constabuss 


911 


ter,  and  his  successors  in  office,  is  to  be 
regarded  as  payable  to  the  office,  and  not 
to  the  person  of  the  incumbent,  and  a  suit 
upon  it  in  his  individual  name  can  not  be 
maintained.  Bagby  v.  Baker,  18  Ala.  653. 
See  also,  Bagby  v.  Chandler,  8  Ala.  830. 

Assignee  of  Judgment. — The  owner  of 
a  judgment  originally  rendered  for  an- 
other may  sue  in  his  own  >name  for  the 
misfeasance  of  the  sheriff  preventing  the 
collection  thereof,  as  he  is  ''the  person 
aggrieved,"  within  Code  1886,  §  2575,  au- 
thorizing such  person  to  recover  for  the 
misfeasance.  Burns  v,  George,  119  Ala. 
504,  24  So.  718. 

Joint  Owners. — In  an  action  against  a 
constable  on .  his  bond  for  failure  to  re- 
turn property  taken  under  execution  and 
held  after  the  failure  of  the  execution 
plaintiff  to  give  a  forthcoming  bond,  as 
required  by  the  express  provisions  of 
Civ.  Code  1896,  §  2049,  the  duty  of  the 
constable  being  statutory,  a  joint  owner 
of  the  property  may  maintain  the  action 
without  making  the  other  joint  owner  a 
party.  Williams  v.  Ragan,  153  Ala.  397, 
45  So.   185. 

§  94. Pleading. 

§  94  (1)  Declaration,  Complaint  or  Peti- 
tion. 

Allegation  of  Demand. — In  an  action 
against  a  sheriff  and  the  sureties  on  his 
bond,  it  is  not  neces.sary  to  allege  a  de- 
mand specially.  Hill  v.  Fitzpatrick,  6 
Ala.  314. 

Necessity  for  Alleging  Judgment  Un- 
satisfied.— In  debt  on  a  sheriff's  bond  for 
making  a  false  return  of  nulla  bona  on 
an  execution  in  favor  of  the  plaintiff,  it 
is  unnecessary  to  allege  that  the  judg- 
ment is  unsatisfied.  Lucas  v.  Governor, 
6  Ala.  5126. 

Allegation  of  Ownership  of  Property. 
— In  an  action  against  a  sheriff  and  his 
sureties  for  failing  to  make  the  money  on 
an  execution,  a  complaint  alleging  that 
property  was  levied  on  by  the  sheriff  and 
advertised  for  sale  as  property  of  the  ex- 
ecution debtor  is  sufficient,  without  al- 
leging that  it  was  his  property.  Smith  t\ 
Castellow,  88  Ala.  355,  6  So.  750. 

One  suing  on  a  sheriff's  bond  for  mis- 
feasance preventing  the  collection  of  a 
judgment  originally  rendered  in  favor  of 
another  may  allege  his  ownership  in  gen- 


eral terms,  without  stating  how  it  was 
acquired.  Burns  v.  George,  24  So.  718, 
119  Ala.  504. 

Alleging  Duty  to  Hold  to  BaiL— Where 
an  action  is  brought  for  an  alleged  escape 
of  a  debtor  in  custody  under  bail  process 
against  a  sheriff  and  his  sureties,  an  al- 
legation in  the  declaration  that  the  capias 
was  "marked  and  indorsed  for  bail"  is 
sufficient  to  show  that  he  was  required 
^by  the  process  in  his  hands  to  hold  the 
defendant  to  bail.  Hutchisson  v.  Gover- 
nor,  23   Ala.   809. 

Alleging  Names  of  Persona  Asaessed 
with  Militia  Fines.— In  an  action  of  debt 
against  a  sheriff  and  his  sureties  for  a  fail- 
ure on  the  part  of  the  sheriff  to  collect 
and  pay  over  militia  fines,  the  declaration 
must  set  forth  the  names  of  the  persons 
against  whom  tlie  fines  were  assessed,  and 
the  several  amounts  of  the  fines,  as  stated 
in  the  certificate  of  the  president  of  the 
court-martial.  Chapman  v.  Weaver,  19 
Ala.  626. 

Alleging  Items  of  Costs. — The  owner 
of  a  judgment,  suing  on  a  sheriff's  bond 
for  accepting  a  spurious  bond  for  a  re- 
lease of  property  levied  on  under  execu- 
tion on  the  judgment,  may  recover  costs 
and  attorney's  fees  expended  in  defend- 
ing against  a  supersedeas  prosecuted  by 
the  putative  obligors,  under  an  allega- 
tion that  he  claims  a  certain  sum  as 
special  damages  for  such  expenses,  with- 
out alleging  how  much  was  paid  for  costs, 
and  how  much  for  attorney's  fees.  Burns 
V.  George,  119  Ala.  504,  24  So.  718. 

Suit  in  Name  of  Govemor*B  Office— In^ 
dividual  Name  Unnecessary. — ^The  bond 
of  a  constable,  though  payable  to  the 
governor,  eo  nomine,  and  his  successors 
in  office,  is  in  legal  effect  an  obligation 
to  the  governor  as  the  chief  executive 
officer,  and  may  be  sued  and  declared  on 
without  noticing  the  obligee's  name;  or, 
if/ the  suit  be  brought  in  the  name  of  the 
nominal  obligee,  describing  him  officially, 
who  was  superseded  in  office  before  its 
commencement,  it  will  be  regarded  as  an 
action  by  the  governor,  and  the  name  of 
the  individual  will  be  treated  as  surplus- 
age.    Bagby  v.  Chandler,  8  Ala.  230. 

Failure  to  Set  Out  Names  of  All  Par- 
ties in  Execution. — In  an  action  by  the 
owner  of  a  judgment  against  the  sheriff 
and  his  sureties  on  his  official  bond  for 
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failure  to  properly  levy  an  execution  on 
the  judgment,  the  failure  to  set  out  the 
names  of  all  the  parties  in  the  execution, 
as  was  done  in  the  judgment  on  which  it 
issued,  was  a  mere  irregularity,  of  which 
defendants  could  take  no  advantage. 
Burns  v.  George,  154  Ala.  626,  46  So.  4ai. 
Allegations  of  Breach  of  Bond.— In  an 
action  against  a  sheriff  and  his  sureties 
on  an  official  'bond  to  recover  various 
moneys  received  by  him  and  not  paid 
over,  it  is  a  sufficient  assignment  of  the 
breach  to  aver  a  general  receipt  of  the 
entire  amount  and  failure  to  pay  over, 
without  specifying  each  particular  item 
received.     Governor  v.  White,  4  Stew.  & 

P.  441. 

In  an  action  against  a  sheriff  on  his 
bond,  the  assignment  of  a  breach  that 
the  sheriff  received  an  execution  in  favor 
of  the  person  for  whose  use  the  suit  was 
brought  for  $234  and  costs,  amounting  to 
about  $8,  and  levied  the  same  on  the  land 
of  the  defendant  in  the  execution,  which 
he  negligently  and  unlawfully  sold  for 
$303,  when  the  land  was  in  fact  worth 
$5,000,  was  held  bad  on  demurrer,  in  that 
it  showed  no  damage  to  the  person  for 
whose  use  the  suit  was  brought,  as  the 
court  would  not  intend  that  the  proceeds 
of  the  sale  were  applied  to  older  execu- 
tions, in  the  absence  of  an  allegation  to 
that  effect.     Powell  v.  Governor,  13  Ala. 

516. 

Where,  ip  an  action  on  a  constable's 
official  bond  for  an  alleged  wrongful  levy, 
the  complaint  alleged  a  breach  of  the 
bond  by  leving  on  and  selling  personal 
property  belonging  to  plaintiff,  and  not 
to  the  judgment  debtor,  and  claimed  dam- 
ages in  the  sum  of  $300,  it  stated  a  cause 
of  action,  in  the  absence  of  a  demurrer 
for  indefiniteness.  Rasco  v.  Jefferson,  38 
So.    246,    142    Ala.    705. 

A  complaint  for  breach  of  a  constable's 
bond,  in  that  he  refused  to  deliver  posse- 
sion of  a  horse  taken  in  an  action  of 
detinuel,  notwithstanding  the  tender  to 
him  of  a  bond  in  double  the  value  of  the 
horse,  was  not  demurrable  because  fail- 
ing to  set  out  the  writ  of  detinue.  Pruett 
V.  Williams,  47  So.  318,   156  Ala.  346. 

A  complaint  for  breach  of  a  constable's 
bond,  in  that  he  refused  to  deliver  pos- 
session of  a  horse  taken  in  an  action  of 
detinue^  notwithstanding  the  ten'der  of  a 


bond  in  double  the  value  of  the  horse  vas 
not  demurrable  because  not  setting  or. 
the  bond  tendered.  Pruett  v.  Willaas, 
156  Ala.  346,  47  So.  ai8. 

A  complaint  for  breach  of  a  conitabks 
bond,  in  that  he  refused  to  deliver  pos- 
session of  a  horse  taken  in  an  action  ci 
detinue,  notwithstanding  the  tender  of  a 
bond  in  double  the  value  of  the  horse, 
was  not  demurrable  because  showing  % 
its  face  that  the  horse  was  in  the  cnstod? 
of  the  law.  Pruett  z\  Williams,  156  .^h. 
34<6,    47    So.    318. 

§  94  (2)  Plea  and  Answer. 

In  an  action  against  a  constable  and  hi 
sureties  for  a  wrongful  levy  on  a  wife? 
property  as  that  of  her  husband,  a  pki 
that  the  plaintiff  on  .more  than  one  occa- 
sion had  stated  to  the  constable  that  6c 
property  levied  on  belonged  to  the  tiy- 
band,  and  that  plaintiff  was  therefcrf 
estopped  to  allege  that  the  property  ■«• 
longed  to  her,  was  demurrable:  sac': 
statements  having  been  made  prior  to  -• 
levy.  Rasco  v.  Jefferson,  142  Ala.  'tC 
38   So.  246. 

In  an  action  against  a  constable  on  ^^ 
bond  for  failure  to  return  personal  ?rc.- 
erty  held  under  execution  and  claimed  by 
the  debtor  to  be  exempt,  where  the  a- 
ecution  creditor  failed  to  furnish  a  safi:i- 
ent  forthcoming  bond,  a  plea  stating  th: 
the  constable  relied  on  the  advice  of  i' 
debtor's  attorney,  and  which  was  amenif- 
to  show  that  the  constable  delivered  '^< 
property  to  the  creditor  before  he  ga^f 
the  bond,  was  bad  on  demurrer,  ^^i^- 
ams  V,  Ragan,  45  So.  185,  153  Ala.  597. 

§  94  (3)  Defects  and  Amendments. 

It  is  not  error  to  allow  a  complaint  - 
an  action  on  a  sheriff's  bond,  which  avr? 
that  the  wrongful  act  iivas  commiitei  -- 
der  color  of  official  authorit}'.  to  * 
amended  by  the  addition  of  an  allegas- 
that  said  act  is  a  breach  of  the  bond;  a"- 
the  form  of  the  action  is  not  tberf*,' 
changed  from  one  ex  delicto  to  one  c'» 
contractu.  Albright  v.  Mills,  86  -Ma.  --^ 
5  So.  591. 

§  94  (4)  Issues,  Proof  and  Viriaoce. 

In  an  action  on  a  sheriffs  bond  for  r* 
proceeds  of  attached  property  whici  - 
sheriff  was  ordered  to  pay  plaintifc  f-  * 
dence  that  he  did  not  receive  such  ?" 
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ceeds  is  inadmissible  under  a  general  de- 
nial. Chandler  v.  Riddle,  24  So.  498,  119 
Ala.  507. 

In  an  action  on  a  sheriffs  bond  to  re* 
cover  money  made  on  execution,  it  is  not 
necessary  to  produce  the  judgment  on 
which  the  execution  issued  in  order  to 
recover.  Its  recital  in  the  execution  is 
prima  facie  evidence  of  the  fact.  Hill  v. 
Fitzpatrick,  6  Ala.  314. 

Variance. — ^Where  a  constable's  bond 
sued  on  was  alleged  to  have  been  exe- 
cuted on  the  14th  of  August,  1896,  and 
the  bond  offered  in  evidence  was  execu- 
ted on  August  13,  1896.  the  variance  was 
fatal.  Burton  v.  Dangeriield,  3^  So.  350, 
141  Ala.  285. 

An  averment  in  a  declaration  that  an 
execution  was  returnable  according  to  the 
statute,  is  to  be  understood  as  meaning, 
that  the  execution  was  returnable,  on  its 
face,  to  the  term  of  the  court,  to  which 
by  law  it  should  have  been  made  return- 
able, and  if,  when  offered  in  evidence,  it 
appears  to  be  returnable  at  a  time  differ- 
ent from  that,  it  should  be  excluded  on 
account  of  the  variance.  Forward  v. 
Marsh,   18   Ala.   645. 


§  95. 


Evidence. 


§  95  (1)    Pre8iui4>tion8    and    Burden    of 
Proof. 

In  an  action  on  a  sheriff's  bond  for  the 
proceeds  of  attached  property  which  the 
sheriff  was  ordered  to  pay  plaintiff,  it 
will  be  presumed  that  the  sheriff  re- 
ceived the  proceeds  of  the  sale  before  the 
order  was  made.  Chandler  v.  Riddle,  24 
So.  498,  119  Ala.  507. 

In  an  action  on  a  constable's  bond  for 
failure  to  redeliver  ^operty  levied  on,  as 
alleged,  under  a  writ,  the  burden  is  on 
him  to  sustain  his  defense  that  he  took  it 
as  agent  under  a  chattel  mortgage.  Thorn 
V.  Kemp,  98  Ala.  417,  13  So.  749, 

From  Possession  of  Property  by  Exe- 
cution Debtor. — Where  defendant  is  in 
the  possession  of  property  during  the 
time  that  an  execution  against  it  remains 
in  the  hands  of  the  sheriff,  and  the  sher- 
iff, without  resorting  to  the*  steps  neces- 
sary to  protect  himself  from  liability,  re- 
turns the  execution  unsatisfied,  he  as- 
sumes the  burden  of  showing  in  an  action 
on  his    bond  that    the  property  was    not 
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subject    to    the     execution.     Governor  r. 
Campbell,  17  Ala.  566. 

"The  rule  is,  in  the  first  instance,  that 
the  plaintiff  in  such  cases  must  show 
prima  facie  that  the  execution  debtor 
owns  specific  property,  and  its  value, 
which  was  capable  of  being  subjected  to 
levy  and  sale.  It  is  sufficient,  ordinarily, 
to  show  the  property  to  be  in  the  pos- 
session of  the  debtor,  such  possession  be- 
ing prima  facie  evidence  .of  ownership. 
If  the  property  belongs  to  another  than 
the  •execution  debtor,  or  is  exempt  from 
levy  and  sale,  the  burden  rests  on  the 
sheriff  to  prove  these  excuses  for  failing 
to  make  the  money.  Abbott,  etc.,  Co.  v. 
Gillespy,  75  Ala.  180;  Governor  v.  Camp- 
bell, 17  Ala.  566;  Leavitt  v.  Smith,  7  Ala. 
175."  Smith  V.  Castellow,  88  Ala.  555,  6 
So.  750. 

Accei>tance  and  Approval  of  Bond.  — 
The  averment  that  a  sheriff's  bond  has 
never  been  accepted  or  approved  by  the 
proper  officer  is  sufficient  to  put  the  obli- 
gee on  proof  of  the  acceptance.  Mc- 
Clure  V.  Colclough,  5  Ala.  65. 

In  an  action  on  a  sheriffs  bond  it  is 
sufficient  to  raise  a  violent,  if  not  con- 
clusive, presumption  of  its  acceptance  by 
the  court  that  it  is  found  on  the  files  with 
nothing  accompanying  it  to  show  that  it 
has  been  rejected,  and  the  sheriff  has  ex- 
ecuted the  duties  of  his  office.  Mc*Clure 
V,  Colclough,  5  Ala.  65. 

§  95  (2)  Admisttbility. 

In  an  action  against  a  constable  for  an 
alleged  wrongful  levy,  testimony  of  plain- 
tiff that  she  told  the  constable  to  look  at 
her  12  babies  was  immaterial  and  preju- 
dicial. Rasco  V.  Jefferson,  38  So.  246,  142 
Ala.  705. 

Where  a  tenant  had  contracted  to  pay 
rent  to  D.,  agent,  he  was  not  entitled  to 
testify  in  an  action  by  D.,  to  whom  the 
rents  belonged,  against  a  constable  and 
his  sureties,  for  a  wrongful  levy  on  prop- 
erty subject  to  a  Landlord's  lien  to  re- 
cover damages  for  the  toss  of  the  lien,  as 
the  word  "agent",  was  merely  descriptio 
person?e.  Burton  v.  Dangerfield,  37  So. 
350,  141  Ala.  285. 

Recorded  Claim  of  Exemption. — In  an 
action  on  a  sheriff's  bond  for  failure  of 
the  sheriff  to  enforce  an  execution,  evi- 
dence of  a    filed    and    properly    recorded 
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claim  of  exemption,  made  by  the  execu- 
tion def)tor  before  the  levy  was  made, 
and  covering  all  the  property  found  in 
his  possession,  is  admissible.  Abbott  v, 
Gillespy,  75  Ala.  180. 

Admission  of  Officer  Receiving  Claim 
for  Exemption. — An  admission  by  the 
constable  that  he  received  the  claim  for 
exemption  is  admissible,  in  an  action  on 
his  bond  against  himself  and  his  sureties 
for  damages  from  the  sale  of  exempt 
property,  as  against  him,  conceding  that 
it  is  inadmissible  against  his  sureties. 
Their  remedy  is  by  a  charge  limiting  and 
confining  its  effect  to  the  constable  alone. 
Bryan  v,  Kelly,  85  Ala.  569,  5*  So.  346. 

Affidavit  of  Attachment  to  Show  Ex- 
emption Claim  Frivolous. — Under  Code, 
§  273,  requiring  plaintiff,  before  he  can 
recover,  to  show  that  he  has  been  injured 
by  the  act  of  the  constable,  an  affidavit 
of  attachment  is  admissible  in  an  action 
on  a  constable's  bond  for  sale  of  exempt 
property  to  show  that  the  attachment 
was  in  fact  issued  for  the  enforcement  of 
a  valid  and  subsisting  landlord's  lien,  and 
that  the  claim  of  exemption  was  frivo- 
lous. Bryan  v,  Kelly,  85  Ala.  569,  5  So. 
346. 

The  attachment  was  issued  generally 
against  the  estate  of  defendant  therein, 
and  failed  to  state  that  the  amount  al- 
leged to  be  due  was  for  rent  and  ad- 
vances, or  any  statutory  grounds  for  the 
enforcement  of  a  landlord's  lien,  against 
which  the  goods  levied  on  would  not  be 
exempt,  nor  did  it  describe  or  recite  the 
substantive  averments  of  the  affidavit. 
Held,  in  an  action  on  the  constable's  bond 
for  selling  exempt  property,  that  the  affi- 
davit was  not  admissible  to  show  that  the 
nature  of  the  debt  was  such  as  author- 
ized the  constable  to  disregard  the  claim 
for  exemption,  as  it  was  not  sufficiently 
described  in  the  attachment  to  authorize 
him  to  look  to  it.  Bryan  v,  Kelly,  85  Ala. 
569,    5    So.   346. 

Parol  Evidence  to  Show  Falsity  of  En- 
dorsement on  Bond. — In  an  action  on  a 
constable's  bond  for  making  a  false  in- 
dorsement on  a  replevin  bond,  parol  evi- 
dence is  admissible  to  show  that  such  in- 
dorsement is  false.  Craven  v.  Higgin- 
botham,  83  Ala.  429,  3  So.  777. 

Ability  of  Deputy  to  Pay  in  Action  by 
Sheriff  on  Bond. — In  an  action  by  a  sher- 


iff on  the  official  bond  of  his  deputy,  vbo 
has  left  the  state,  for  failure  to  pay  oier 
money  on  a  fi.  fa.,  evidence  of  the  dq»- 
ty's  ability  to  pay  at  the  time  of  his  kar- 
ing  the  state  and  afterwards  is  not  ad- 
missible.   McGehee  v,  Gewin.  25  Ala.  iTi 

Parol  Evidence  to  Impeach  Reton.  - 
In  a  suit  on  a  constable's  bond  for  fail- 
ure to  redeliver  property  levied  on  under 
a  writ  of  detinue,  he  contending  that  be 
took  it  as  agent  for  the  mortgagee,  tk 
justice's  record  of  the  detinue  case 
showed  that  plaintiff  had  amended  m 
complaint  by  striking  out  the  property  s 
question,  and  thereafter  "motion  to  amead 
by  striking  off  the  entry  as  to  levy  oe 
[said  property]  granted."  There  bdag 
evidence  that  this  motion  had  bees  sa^ 
in  the  constable's  behalf,  held,  that  tbe 
adverse  party  could  impeach  his  rctsn 
by  parol  evidence  that  he  did  levy  on  ±t 
property.  Thorn  v.  Kemp,  98  Ala.  4i" 
13   So.   749. 

Evidence  That  Constable  Was  late- 
nified. — In  an  action  against  a  constahle 
and  his  sureties  for  a  wrongful  levy  ^ 
property  subject  to  a  landlord's  liec  c 
favor  of  plaintiff,  evidence  that  the  ccr- 
stable  was  indemnified  was  admissiliie- 
to  show  notice  of  the  lien.  Bortoe  r 
Dangerfield.  3«7  So.  350,  141  Ala.  2*:J. 

Adjudication  against  Principal  as  £«> 
dence  against  Sureties.  —  A  rccorej 
against  a  sheriff  for  a  false  retuni  is  t.:: 
evidence  to  support  an  action  on  his  or- 
cial  bond  against  his  sureties.  Lucas  ' 
Governor,  6  Ala.  826,  cited  in  notes  rn  ^ 
L.  R.  A.  165,  167.  176. 

The  record  of  a  judgment  rendered  3s 
proceedings  by  scL  fi.  against  sureties  oi 
a  writ  of  error  bond^  taken  in  a  cacse  = 
which  it  was  determined  that  a  psTxer: 
made  to  a  deputy  sheriff  by  a  dcfccda"-* 
in  the  judgment  was  a  satisfaction  o{  '^^''■ 
same,  is  conclusive  in  a  suit  by  plaint.' 
in  the  judgment  against  the  sureties 
the  sheriff  on  his  bond  to  recover  tbs 
amount  so  paid;  it  appearing  that  ncrre 
was  given  to  defendants,  and  that  re 
sheriff's  representative  appeared  and  ^^- 
fended  the  suit  in  error,  and  also  that  n 
deputy  was  dne  of  defendants  in  the  ^: 
fa.     Mc Broom   v.   Governor,    4    Port.  5*. 

§  95  (3)  Weight  and  Snffideocy. 

A  return  of  a  sheriff  to 
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that  he  had  levied  on  and  sold  certain 
land  to  A.  for  $492,  as  the  highest  bidder, 
adding,  "The  purchaser  failed  to  comply 
with  his  bid,"  is  not  sufficient,  in  an  ac- 
tion on  his  bond,  to  charge  the  sheriff  or 
his  sureties,  without  further  proof  that 
he  had  conveyed  the  title  to  the  pur- 
chaser.    Kelly  V,    Governor,  14  Ala.    541. 

§  96.  -^—  Damages. 

Nominal  Damages^ — In  absence  of  a 
showing  of  actual  damage,  only  nominal 
damages  are  recoverable  in  a  common- 
law  action  on  the  bond  for  damages  for 
a  sheriiTs  failure  to  execute  an  attach- 
ment. Higdon  V.  Fields,  6  Ala.  App.  991, 
60  So.  594. 

The  disregard  of  a  claim  for  exemp- 
tion, by  selling  the  property  in  satisfac- 
tion of  a  lien  which  prevails  against  it, 
when  the  claim  for  exemption  is  in  law 
and  fact  frivolous,  is  not  such  a  breach 
of  the  official  bond  of  a  constable  as  will 
entitle  the  owner  to  recover  nominal 
damages  in  an  action  thereon,  in  the  ab- 
sence of  proof  of  actual  damages.  Bryan 
V.  Kelly,  85  Ala.  569,  5  So.  346. 

Measure  of  Damagea^ — In  an  action 
against  a  sheriff  and  his  sureties  for  levy- 
ing an  attachment  against  a  third  person 
on  plaintiff's  goods,  there  being  no  aggra- 
vating circumstances,  the  measure  of 
damages  is  the  value  of  the  goods  at  the 
time  they  were  taken,  with  interest  to 
the  day  of  the  trial  'Ellis  v,  Allen,  80 
Ala.  515,  2  So.  676. 

In  an  action  for  breach  of  a  constable's 
bond,  in  that  he  refused  to  deliver  pos- 
session of  a  horse  taken  in  an  action  ot 
detinue  notwithstanding  the  tender  to 
him  of  a  bond  in  double  the  value  of  the 
horse,  it  was  error,  under  a  claim  of  spe- 
cial damages  for  loss  of  the  possession 
and  use  of  the  horse,  to  leave  the  jury  to 
assess  damages  according  to  the  value 
of  the  horse,  as  though  the  claim  was  for 
the  loss  of  the  horse,  instead  of  for  the 
use.  Pruett  v.  Williams,  156  Ala.  346, 
47  So.  ai8. 

Attome/8     Pees    and    Coats.  —  The 

owner  of  a  judgment,  suing  on  a  sheriff's 
bond  for  failure  of  the  sheriff  to  properly 
levy  execution  on  the  judgment,  may  re- 
cover attorney's  fees,  and  costs  incurred 
in    defending   against  a   supersedeas   pro- 


ceeding. Burns  v,  Gieorge,  45  So.  421,  154 
Ala.  626. 

Attorney's  fees,  in  an  action  to  recover 
possession  of  a  horse  taken  in  an  action 
of  detinue,  and  which  the  constable  re- 
fused to  deliver,  notwithstanding  the 
tender  of  a  bond  in  double  the  value  of 
the  hor&e,  constitute  an  element  of  dam- 
ages in  an  action  on  the  constable's  bond. 
Pruett  V.  Williams,  47  So.  318,  156  Ala. 
346. 

Mitigation  of  Damagea. — In  an  action 
against  the  sureties  of  a  sheriff  for  his 
neglect  in  releasing  a  boat  attached  un- 
der admiralty  process,  the  fact  that  a 
subsequent  sheriff,  to  whom  final  process 
was  issued,  could  have  seized  and  sold  it» 
is  not  sufficient  to  mitigate  the  damages, 
unless  the  plaintiff  is  connected  with  the 
last  neglect,  by  some  willful  default. 
Bagby  v.  Harris,  9  Ala.  173. 

§  97.  Trial,  Judgment  and  Review. 

Questions  for  Jury.  —  A  constable 
seized  a  flatboat  by  virtue  of  a  writ  of 
seizure  issued  on  a  complaint  in  the  nature 
of  a  libel  against  it.  The  libel  was  after* 
wards  dismissed.  In  an  action  on  the 
constable's  official  bond  for  failure  to  de- 
liver up  the  boat  to  the  owner  it  appeared 
that  custody  of  the  boat  had  been  in- 
trusted to  libelant,  who,  after  its  dis- 
charge, on  meeting  a  slave  who  had  pre- 
viously been  in  the  habit  of  managing 
the  boat  belonging  to  his  master,  said, 
"Jim,  there's  your  boat."  Held,  that 
whether  this  was  a  delivery  of  the  boat 
or  not  was  a  question  of  fact.  Governor 
V.  Daily,  14  Ala.  469. 

"The  breach  of  the  official  bond  sued 
on,  alleged  in  the  first  count  of  the  com- 
plaint, -was  the  failure  of  the  sheriff  to  re- 
quire and  take  a  forthcoming  bond  of  the 
plaintiff  in  the  detinue  suit  as  the  statute 
prescribes.  The  plaintiff  here  introduced 
evidence  showing  that  no  such  bond  was 
ever  returned  by  the  sheriff  with  the  other 
papers  in  the  case,  as  it  was  his  duty  to 
do,  if  he  had  ever  taken  such  bond.  The 
evidence  further  showed  that  the  sheriff 
making  the  levy  died  about  six  months 
thereafter;  and  there  was  also  evidence 
tending  to  show  that  no  such  bond  could 
be  found  in  the  office  of  the  sheriff  among 
his  papers.'  Under  this  evidence  it  be- 
comes a  question  for  th^  jury  to  deter- 
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mine  whether  or  not  a  forthcoming  bond 
was  taken  by  the  sheriff  from  the  plain- 
tiff." Carmicheal  v.  United  States  Fide- 
lity, etc.,  Co.,  163  Ala.  320,  50  So.  1003, 
1005. 

In8truction8.p— In  an  action  on  an  offi- 
cial bond  of  a  constable,  for  damages  for 
making  a  false  indorsement  of  "For- 
feited" on  a  replevin  bond,  conditioned 
to  deliver  a  wagon  and  yoke  of  oxen  to 
the  constable,  a  charge  that,  if  the  prin- 
cipal, at  the  time  and  place  fixed,  placed 
the  property  at  the  disposal  of  the  con- 
stable, though  she  still  remained  in  the 
wagon,  and  intended  to  claim  it  as  ex- 
empt, and  only  made  the  delivery  to  re- 
lieve herself  and  bondsmen  from .  liability, 
the  jury  must  render  a  verdict  for  plain- 


tiff, fairly  submits  the  question.  Cnru 
V.  Higginbotham,  83  Ala.  429,  3  So.  m. 
In  an  action  on  a  constable's  bord  for 
failure  to  deliver  property  levied  «. 
as  alleged,  under  a  writ  of  detinae.  it  wa< 
error  to  refuse  to  instruct  that,  unless  tb; 
jury  were  reasonably  satisfied  that  tt 
writ  came  into  the  hands  of  the  cos- 
stable  before  he  took  the  property,  ^.t 
would  not  be  liable,  where,  under  t>e 
avements  of  the  complaint,  it  wis  incoiE- 
bent  on  the  plaintiffs  to  show  that  tbc 
property  was  taken  by  the  constable  nodcr 
the  writ,  and,  detinue  bonds  not  havki 
be^n  given  as  required  by  the  statutt :: 
was  returned  by  him.  Thorn  v.  Ker.; 
98  Ala.  417,  13  So.  749 


Shifting  Risk. 

See  the  title  INSURANCE. 


Shifting  Use. 

See  the  title  WILLS. 
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§  33.  Actions  for  Damages. 

§  33  (1)  Presumption  and  Burden  of  Proof  in  General. 

§  33  (2)  Admissibility,  Weight,  and  Sufficiency  of   Evidence. 

§  33  (3)  Trial. 

§  34. Lien, 

§  35.  Limitation  of  Liability  by  Contract  on  Bill  of  Lading. 
§  36.  Exemption  from  Particular  Risks  or  Causes  of  Loss. 

§  36  (1)  In  General. 

§  36  (2)  Perils  of  the  Seas. 
§  37.  Persons  Liable  for  Loss  or  Damage. 
§  38.  Freight. 

§  39.  When  Earned  in  General. 

§  40./ Rate  and  Amount. 

§  4L  Penalties  and  Forfeitures  for  Violations  of  Regulations. 

Vn.  Oarriers  of  Passengers. 

§  42.  Fare,  Passage,  Tickets,  and  Special  Contracts. 

§  43.  Accommodations  on  Vessel. 

§  44.  Voyage  and  Discharge  at  Destination. 
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§  46.  Nature  of  Liability. 

IZ.  General  Average. 

§  47.  Liability  to  Contribute. 
§  48.  Lien. 

Cross  References. 
See    in    general   the   titles    ADMIRALTY;    CARRIERS;     COLLISION;   COM- 
MERCE;   INSURANCE;    MARITIME    LIENS;      MASTER    AND     SERVANT; 
NAVIGABLE     WATERS;       PILOTS;      SALVAGE;      SEAMEN;      TOWAGE. 
WHARVES. 


I.   REGULATION    IN   GENERAL. 

§   1.   Regulation  of  Vessels  in  Domestic 
Commerce. 

Act  Feb.  15,  1-854,  which  imposes  a  pen- 
alty on  the  owners  of  any  steamboat  nav- 
igating the  waters  of  this  state  for  a  fail- 
ure to  file  in  the  proper  office,  "before 
such  boat  shall  leave  the  port  of  Mobile," 
a  written  statement  of  the  names  and 
residences  of  her  owners,  applies  to  a 
steamboat  used  exclusively  as  a  lighter 
and  towboat,  which  plied  between  the 
wharves  of  the  city  and  the  lower  part 
of  the  bay,  outside  the  bar,  carrying 
cargoes  to  and  from  large  vessels  which 
could  not  pass  the  bar,  although'  she 
never  went  outside  the  limits  of  the  port 
of  Mobile.  Commissioners  of  Pilotage 
V.  Steamboat  Cuba,  ^  Ala.  1^5. 


§  8.  Pemdties  and  FoFfettores  for  Viola- 
tions of  Regulations. 

Employment  of  Unlicensed  Engioetf. 
— ^Where  a  steamboat,  having  been  «:?- 
gaged  in  4>a5iness  on  the  waters  of  Ala- 
•bama  until  the  month  of  May,  and  h^i 
then  about  to  leave  the  state,  proc<t<i> 
from  Mobile  to  Stockton,  without  pasKS- 
gers  or  freight,  for  the  purpose  of  lay- 
ing in  wood,  the  owner  is  not  scbjec: 
to  a  penalty  for  employing  an  engiocc^ 
without  a  certificate  from  the  board  c' 
engineers  at  Mobile.  Board  of  Steis- 
boat  Engineers  v.  Miller,  9  Ala.  511. 

The  act  for  the  better  regnlatioa  o' 
the  management  of  steamboats  reqizrrti 
that  there  should  be  a  first  or  princpa- 
engineer  on  board  of  the  boat  at  the  coc^ 
mencement  of  the  trip  or  voyage.  Skos^ 
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he  be  taken  sick  or  l>e  disabled,  the  sec- 
'  ond  engineer  may  act  until  the  termina- 
tion of  the  voyage.  A  penalty  is  incurred 
by  commencing  the  trip  or  voyage  with- 
out a  principal  engineer,  though  it  is 
never  terminated.  Leonard  v.  Board  of 
Engineers,  10  Ala.  52. 

The  penalty  is  incurred  by  the  person 
who  is  in  command  of  the  boat  as  mas- 
ter, when  the  voyage  is  begun  without 
a  licensed  principal  engineer  on  board, 
though  another  may  in  fact  be  the  cap- 
tain of  the  boat,  and  such  person  is  placed 
temporarily  in  command  by  him  for  a 
single  trip.  Leonard  v.  Board  of  Engi- 
neers, 10  Ala.  52. 

The  captain  of  a  steaniboat,  who  makes 
or  commences  a  voyage  without  a  prop- 
erly licensed  engineer  on  «board,  is  sub- 
ject to  the  penalty  of  $50,  though  the 
services  of  the  engineer  may  have  been 
engaged  by  a  different  person  as  owner 
of  the  boat.  Walker  v.  Board  of  Steam- 
boat  Engineers,  14  Ala.  i228. 

Tioie  to  Sue  and  Limitations*— -The 
provision  of  Act  Feb.  16,  1B54,  giving  a 
remedy  against  a  steamboat  by  admiralty 
process  for  the  penalty  for  failure  to  reg- 
ister as  required  by  the  act  "in  the  same 
manner  as  is  provided  by  the  laws  of 
this  state  for  the  recovery  for  work  and 
materials  furnished  steamboats"  refers 
only  to  the  form  and  mode  of  conduct- 
ing the  proceedings,  but  does  not  limit 
the  suit  to  30  days  after  the  accrual  of 
the  action.  The  limitation  of  the  suit  is 
one  year,  as  prescribed  by  Code,  §  2481. 
Commissioners  of  Pilotage  v.  Steamboat 
Cuba.  28  Ala.  185. 

IL  TITLE. 

§  3.  Evidence  of  Title. 

A  sworn  copy  of  a  steamboat  register 
from  the  records  of  the  custom  house  is 
not  prima  facie  evidence  of  ownership, 
even  against  the  party  making  it,  on  af- 
fidavit, without  the  proof  connec'ting  the 
party  charged  with  the  register  by  his 
direct  or  accepted  act.  Jones  v.  Pitcher, 
3  Stew.  &  P.  135. 

§    4.   Rights,   Powers,   and   Liabilities   of 
Part  Owners. 

In  General — One  part  owner  of  a 
steamboat  has  not  the  power  to  charge 


another  part  owner  by  contracting  debts 
in  his  name.  Brooks  v,  Harris,  12  Ala. 
«55. 

Liability  after  Contracting  to  Sell.— 
Part  owners  of  a  steamboat  agreed  with 
A.  for  the  sale  of  their  interest  to  him; 
they  to  execute  the  title  when  the  pur- 
chase money  should  be  paid,  which  was 
to  be  done  in  freight,  and  hold  the  pol- 
icy of  insurance  as  collateral  security. 
Held,  that  as  the  interest  in  the 'boat 
passed  into  the  possession  and  use  of 
the  vendees,  the  liability  of  the  vendors, 
as  part  owners,  ceased  with  the  execu- 
tion of  the  contract.  Jones  v.  Pitcher,  3 
Stew.  &  P.  135. 

Partners  or  Tenants  in  Common.-^ 
Joint  owners  of  steamboats  or  other  ves- 
sels, for  the  time  being,  may  be  received 
and  treated  as  partners  in  respect  to  all 
liabilities  incurred  by  such  vessel.  Jones 
V.  Pitcher,  3  Stew.  &  P.  135. 

Part  owners  of  a  vessel  are  not  liable  as 
copartners  for  the  loss  of  goods  shipped 
on  board  of  it,  unless  the  employment  of 
the  vessel  is  also  for  their  joint  benefit 
by  her  earnings.  Jones  v.  Sims,  6  Port. 
138. 

A.,  being  joint  owner  with  B.  of  a 
steamboat  used  by  them  as  a  general 
freighter,  without  the  knowledge  of  B. 
sold  his  interest  to  others  and  shipped 
cotton  on  board  the  boat.  The  boat  was 
sunk  and  the  cotton  lost.  Held,  that  al- 
though a  stranger  could  recover  of  B.  for 
the  loss  notwithstanding  the  sale,  A.  could 
not,  without  the  assent,  express  or  im- 
plied, of  B.  to  run  the  boat  in  partner- 
ship with  the  new  part  owners.  Jones  v. 
Scott,  2  Ala.  58. 

Parties. — At  common  law  an  action  ex 
delicto  against  a  common  carrier  might 
be  maintained  agaipst  all  or  any  part  of 
the  joint  owners  of  a  conveyance;  but  in 
assumpsit  the  rule  is  otherwise,  and  all 
the  joint  owners  must  be  made  defend- 
ants, iind  a  nonjoinder  would  be  reached 
by  plea  in  abatement.  But  the  statute  of 
1818  embraces  within  its  provisions  the 
joint  owners  of  a  steamboat  or  other 
vessel,  and,  when  they  are  sued  as  part- 
ners for  liabilities  incurred  by  the  vessel, 
a  recovery  can  be  properly  had  against 
a  portion  of  the  owners.  Jones  v.  Pitcher, 
3  Stew.  &  P.  135;  Sprowl  v.  Kellar,  4 
Stew.  &  P.  382. . 


/ 


920 


Shipping 


§§5-1: 


§  9,  Sales. 

§  6.  —  Requisites  and  Validity  in  Gen- 
eral^ 

A  part  owner  of  a  steamboat  may  sell 
his  interest  without  the  consent  of  the 
other  joint  owners.  Jones  v,  Sims,  6 
Port.  13i8;  Jones  v,  Scott,  2  Ala.  5«. 

§  7.  BiUs  of  Sale. 

.  Parol  Sale  and  Delivery.— A  written 
instrument  is  required  to  pass  the  title  to 
a  ship,  as  determining  its  national  char- 
acter; but,  as  between  vendor  and  pur- 
chaser, a  parol  sale  consummated  by  de- 
livery will  be  good  to  pass  the  title. 
Fontaine  v.  Beers,  19  Ala.  722. 

§  8.  Rights  and  Liabilities  of  Parties  in 
General. 

The  owner  of  a  vessel  sold  it  with  the 
agreement  that  the  purchaser,  which  was 
a  corporation,  should  assume  the  con- 
tracts of  employment  with  the  crew.  The 
pilot  informed  the  purchaser's  general 
manager  of  his  contract,  and  the  manager 
agreed  to  adopt  and  carry  it  out.  Held, 
that  this  constituted  a  new  and  independ- 
ent contract.  Birmingham  &  G.  Ry.  & 
Nav.  Co.  V.  Jackson,  54  So.  ^Ift,  170  Ala. 
4»6. 

§  9.   Mortgages  and  Hypothecations. 
§  10.  Requisites  and  Validity. 

Part  owners  are  not  partners,  and  one 
has  no  authority  to  mortgage  another's 
share  for  matters  connected  with  the  ship. 
Donald  v.  Hewitt,  33  Ala.  534. 

§11.  Recording  Conveyances. 
Necessity  For  Record  in  GeneraL — The 

statutes  requiring  the  registration  of  mort- 
gages, deeds  of  trust,  etc.,  on  personal 
property,  do  not  apply  to  vessels  for  the 
navigation  of  the  ocean.  The  evidence 
of  title  in  them  is  to  be  looked  for  in  their 
ship  papers  and  registration,  according  to 
the  acts  of  congress.  Fontaine  v.  Beers, 
19  Ala.  722, 

A  mortgage  of  a  vessel,  to  be  valid 
against  a  subsequent  purchaser  or  cred- 
itor of  the  mortgagor  without  actual  no- 
tice, must  be  recorded  under  Act  Cong. 
July  29,  1«50  (9  Stat.  440).  Foster  v. 
Chamberlain,  41  Ala.  158. 

III.  CHARTERS. 
§  IS.  Requisites  and  Validity  of  Contract 
of  Hiring  in  GeneraL 

In  a  charter  party,  a  clause  that  one  "as- 
sumes all  liability  for  all  ordinary  wear 


and  tear  of  the  said  steamer"  is  not  iac(«- 
sistent  with  a  clause  that  he  "agrees  to 
return,  at  expiration  of  the  charter,  the ' 
steamboat  in  the  same  condition  as  wbc 
received,  ordinary  wear  and  tear  a- 
cepted;"  the  latter  provides  for  injnrie 
outside  of  ordinary  wear  and  tear,  for 
which  the  former  provides.  Fmncgan  r. 
Frank,  67  Ala.  21. 

§  .13.  Charterer  as  Owner  for  Voyagt 
Liability    for     Necessary    RcpurL-A 

charterer,  who  has  absolute  control  ol  tbr 
vessel,  its  voyages,  manning,  and  direc- 
tion, has  all  the  ri^rhts  and  liabilities  o: 
owner,  including  those  for  necessary  re- 
pairs.    Finnegan  v,   Frank,  67  Ala.  3L 

§  14.  Readiness  and  Dispatch  of  Veod. 

A  charter* party  was  made  *'fortwo>oc- 
cessive  voyages  on  the  terms  as  a^oTt 
stated,  one  voyage  to  be  from  MobLe  t& 
Toulon,  and  the  other  from  Mobile  to  at 
Atlantic  port  in  France — the  party  of  tfce 
second  part  [the  owner]  having  the  ripi 
after  the  termination  of  the  first  Tongt 
to  send  the  ship  to  any  other  port  is  E> 
rope,  to  load  for  any  other  port  of  tkt 
United  States,  proceeding  from  such  por 
to  Mobile  to  commence  the  second  voy- 
age under  this  agreement;  the  freight  c 
charter  returning  from  Europe  being  fc 
account  of  the  parties  of  the  second  pvt 
and  the  parties  of  the  second  part  also  re- 
serving the  right  to  annul  the  contfact  fr 
the  second  voyage,  "in  case  France  s^y^ 
engage  in  war."  France  became  cng->s- 
in  war  before  the  termination  of  the  tors*^ 
voyage.  Held,  that  the  owners  had  i- 
option,  within  a  reasonable  time  and  o' 
notice  to  the  charterer,  to  annnl  the  ex- 
tract for  the  second  voyage,  and.  fa^** 
this,  were  bound  to  offer,  within  a  reasos- 
able  time  after  the  termination  of  the  rsr. 
voyage,  to  make  the  second  voyigt.  c* 
less  excused  by  the  charterer,  and  tha:  tiK 
owners,  without  so  having  offered,  cos^^ 
not  hold  the  charterer  liable  for  f^ilin?  ^' 
furnish  a  cargo  for  the  second  voyase- 
Murrcll  v.  Whiting,  3a  Ala.  54. 

§  15.  Breach  of  Charter  by  Cfaartenr. 

Damages.— It  is  the  duty  of  the  marfr 
of  a  chartered  vessel,  on  failure  of  *"*• 
charterer  to  furnish  a  cargo  as  agree!  t^- 
use  all  ordinary  means  and  diligence  '- 
secure  another  cargo,  and  his  neglect : 
do  this  will  not  be  allowed  to  enhance  t"' 
damages  in  an  action  by  the  owner  acas^' 
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the  charterer  for  the  breach  of  contract. 
Murrell  v.  Whiting,  32  Ala.  M. 

§  16.  Actions. 

§  16  (1)  Heading  and  Evidence 

Burden  of  Proof.  —  Where  a  charter 
party  had  provided  for  two  successive 
voyages,  in  an  action  for  damages  for  its 
breach  by  failure  of  the  parties  to  furnish 
a  second  cargo  after  the  first  voyage  was 
completed,  proofs  having  'been  made  by 
plaintiffs  of  their  offer  to  make  the  second 
voyage  as  stipulated  within  a  reasonable 
time,  and  the  failure  of  the  defendant  to 
furnish  the  cargo  as  agreed  on,  the  bur- 
den of  proof  is  on  the  defendant  to  show 
in  mitigation  of  damages  that  a  second 
cargo  might  have  been  obtained  by  the  use 
of  ordinary  means  and  proper  opportuni- 
ties upon  the  part  of  plaintiffs.  Murrell 
V,  Whiting,  32  Ala.  54. 

f  16  ($)  Questions  for  Jury. 

A  charter  party  provided  for  two  suc- 
cessive voyages,  one  from  Mobile  to  Tou- 
lon, and  the  other  from  Mobile  to  an  At- 
lantic  port  in  France,  with  the  reserva- 
tion to  the  owners  of  the  vessel  to  annul 
the  contract  for  the  second  voyage,  in 
case  Prance  should  engage  in  war.  Be- 
fore the  termination  of  the  first  voyage, 
France  became  engaged  fXi  war.  Held, 
that  the  question  as  to  what  constitutes  a 
reasonable  time  within  which  the  owners 
of  the  vessel  were  bound  to  offer  to  make 
the  second  voyage,  in  order  to  bind  the 
charterer  under  the  contract,  was  for  the 
determination  of  the  jury,  in  an  action  by 
the  shipowners,  for  damages  for  iailure  to 
furnish  a  cargo.  Murrell  v.  Whiting,  32 
Ala.  ^4. 

IV.  MASTER. 
§  17.    Liabilities  for   Negligence  or  Mis- 
conduct 

Trespass  lies  against  the  master  of  a 
steamboat  for  an  injury  done  to  the  per- 
son of  another  by  the  discharge  of  a  gun 
on  board,  by  his  command  and  in  his  pres- 
ence, though  the  injury  resulted  from  a 
want  of  due  care  merely.  Rhodes  v,  Rob- 
erts, 1  Stew.  145. 

V.   LIABILITIES  OF  VESSELS  AND 

OWNERS  IN    GENERAL. 
§  18.  Torts. 

§  19. Negligent  Management  or  Nav- 
igation. 
In  General. — The  occupants  of  a  small 


boat  on  a  navigable  stream  had  the  right 
to  assume  that  the  navigators  of  a  large 
steamboat  would  observe  their  duty  to- 
ward the  small  >boat  in  avoiding  the  inflic- 
tion of  injury.  Daniels  v.  Carney,  148 
Ala.  81,  42  So.  452. 

Defendant's  servants,  in  the  operation 
of  a  steamboat,  whereby  large  waves  were 
created  by  its  propeller  or  paddle  wheels, 
sufficient  to  swamp  a  smaller  boat  in  pass- 
ing, owed  to  the  latter  the  duty  of  stop- 
ping the  wheels  until  the  smaller  boat  had 
passed.  Daniels  v.  Carney,  148  Ala.  81, 
42  So.  452. 

§  90.  — ^-  Negligence  of  Master  or  Crew. 

In  an  action  against  the  owners  of  a 
certain  boat  for  the  loss  of  a  slave  hired 
as  a  deck  hand  and  killed  in  a  collision 
with  another  boat,  occasioned  by  the  neg- 
ligence of  the  officers  of  the  first  boat, 
the  owner  of  the  slave  may  hold  the  boat 
liable  for  neglect  to  provide  competent 
officers,  though  he  had  the  means  of 
knowing  the  officers*  character  for  care 
and  skill  when  he  hired  the  slave.  Cook 
V,  Parkam,  24  Ala.  21,  citing  Walker  v. 
Boiling,  22  Ala.  294. 

§  21.  —  Actions. 

parties  in  GeneraL — ^After  the  issuance 
of  an  attachment  against  a  steamboat  un- 
der Act  Jan.  17,  1844,  for  running  down  a 
ferryboat,  the  proceedings  should  so  far 
conform  to  the  nature  of  the  admiralty 
practice  as  .that  the  declaration  be  filed 
against  the  steamboat  itself,  and  not 
against  the  owners,  and  the  owners  be  al- 
lowed to  intervene  and  make  themselves 
parties  to  the  suit,  if  tihey  desire  to  do  so. 
Otis  V,  Thorn,  18  Ala.  395. 

When  an  attachment  is  sued  out  against 
a  steamboat,  to  recover  damages  for  in- 
juries caused  by  her  running  into  a  flat- 
boat  (Pamph.  Acts  1843-44,  p.  98),  the  dec- 
laration must  be  against  the  boat  itself, 
and  not  against  the  owners,  although  the 
attachment  bond  is  made  payable  to  the 
owners,  and  their  names  are  also  stated  in 
the  affidavit  on  which  the  attachment  was 
issued.  Owners  of  The  Farmer,  v,  Mc- 
Ciaw,  Sd  Ala.  189. 

VL   CARRIAGE   OF  GOODS. 

§  28.  Nature  of  Liability  of  VesseL 

The  United  States  statutes  (4  Stat. 
104,  §  6;  «  Stat.  736,  §  13),  concerning 
the   duties    and   liabilities    of   steamboats 


922 


Shipping 


§§22-2: 


engaged  in  carrying  the  mail,  do  not  im- 
pose upon  the  owners  of  steamboats  the 
re9ponsibilities  of  common  carriers,  in 
favor  of  a  third  person  who  has  con- 
tracted for  no  more  than  the  diligence 
of  a  mandatary  in  the  carrying  of  bank 
bills.  Haynic  v.  Waring,  29  Ala.  263, 
citing  Knox  v.  Rives,  14  Ala.  249. 

Authority  to  Execute. — ^The  general 
rule  is  that,  to  make  the  principal  per- 
sonally liable  on  a  written  contract  made 
by  his  agent,  it  must  be  executed  in  the 
name  of  the  principal  and  appear  to  be 
his  own  contract;  but  there  are  many 
exceptions  to  this  rule,  one  of  which  is 
that  a  'bill  of  lading,  signed  by  the  mas- 
ter of  a  vessel  in  his  own  name  in  the 
usual  course  of  employment,  will  bind 
the  owner.  McTyer  v.  Steele,  26  Ala. 
487. 

§  tS.  Bills  of  Lading  and  Shipping  Re- 
ceipts in  General. 

Construction  of  Words,  "On  the 
Steamer." — ^The  words  "on  the  steamer," 
in  the  bill  of  lading,  may  be  explained 
by  parol  proof  of  a  general  usage  by 
which  steamboats  have  barges  in  tow, 
at  certain  stages  of  water,  and  to  store 
freight  at  their  option,  on  either  the 
boat  or  the  barge.  McClure  v.  Cox,  32 
Ala.  617. 

§  84.  Transshipment  and  Forwarding. 

A  carrier  is  justified  in  transshipping 
freight  only  in  case  of  necessity;  and, 
where  there  is  no  such  necessity,  he  is 
liable  for  a  loss.  The  grounding  of  a 
steamboat  on  a  river,  whence  she  could 
have  been  removed  by  temporarily  land- 
ing a  part  of  her  cargo,  and  afterwards 
take  it  on  board  again  and  finish  her 
voyage,  is  not  such  a  case  of  necessity 
as  will  justify  a  transshipment.  Cox  v. 
Foscue,  37  Ala.  505. 

Where  goods  are  properly  transshipped 
from  one  boat  to  another  under  cir- 
cumstances which  justify  such  transship- 
ment, the  owners  of  the  first  boat  are 
not  liable  for  the  subsequent  loss  of  the 
goods  on  the  other  boat,  though  they 
could  have  received  them  again  on  their 
own  boat  after  the  danger  which  caused 
the  transshipment  was  passed.  Cox  v. 
Foscue,  33  Ala.  713,  cited  in  note  in  31 
L.  R.  A.,  N.  S.,  89. 

In   an   action   for    goods   lost    with   a 


vessel  to  which  they  had  been  trans- 
shipped from  one  which  had  stnnded 
while  carrying  them  under  a  contract  of 
affreightment,  a  charge  that  the  trus- 
shipment  was  improper,  unless  there  vu 
no  other  reasonable  way  of  lightesiai 
the  boat,  is  not  objectionable.  Cox  r. 
Foscue,  37  Ala.  506. 

§  U.  Delivery  by  VesseL 

Place  of  Delivery. — A  steamboat  car- 
rier, having  goods  consigned  to  a  ccki* 
signee  at  a  landing  where  there  bad  bea 
a  warehouse  keeper  who  usually  received 
and  took  care  of  goods  landed  there,  cas 
not  avoid  liability  by  proving  a  deliverr 
of  goods  at  the  usual  place  on  the  rirer 
bank,  without  any  protection  or  gnari 
when  the  landing  had  in  the  meantrK 
been  broken  up  by  an  inundation,  a=d 
the  washing  away  of  the  buildings  izi 
the  removal  of  the  persons  which  ccr- 
stituted  it  a  landing.  Stone  v.  Rice,  S! 
Ala.  96. 

§  M.  Nondelivery  or  Misddivciy. 

§  97.  Failure  to  Deliver  in  Gcaod. 

The  act  of  1«36  (Gay's  Dig.  p.  13» 
after  giving  a  lien  on  steamboats  o* 
other  water  craft  to  any  person  wbr 
shall  furnish  i^aterials,  labor,  or  store! 
for  their  use,  provides  that,  if  such  lie: 
shall  not  be  enforced  on  or  before  f- 
1st  day  of  July  then  next  ensuing  tb: 
furnishing  of  such  materials,  etc^  scr 
lien  shall  cease  to  exist  It  also  prt^ 
vides  that  this  lien  shall  be  enforced  = 
any  court  having  jurisdiction  of  i^ 
amount  due,  and  specifies  how  the  bcai 
etc.,  my  be  replevied.  It  furthenrcri 
provides  that  "wherever  any  stcamSra: 
or  other  water  craft  shall  receive  cr 
board  any  goods,  wares,  or  niercha9(£se 
as  freight,  to  be  delivered  at  any  spec- 
fied  landing,  and  shall  fail  to  deliver  *j*? 
same  as  specified  by  the  bill  of  ladcz 
the  owner  or  consignee  of  such  gooi^ 
wares,  or  merchandise  shall  be  entitir: 
to  a  lien  on  such  boat  or  other  ware: 
craft,  to  be  sued  for  and  recovery  bit 
in  like  manner."  Held,  that  the  br 
given  thereby  on  a  steamboat  for  hi- 
ure  to  deliver  goods  as  specified  is  t>t 
bill  of  lading  continued  until  the  1st  ia* 
of  July  next  after  the  nondelrverr.  ac- 
cording to  the  terms  of  the  bfll.  tfaoc^ 
that   day   is   only   mentioned    in    coose:- 
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on  with  materials,  etc.,  furnished.    The 
obert  Morris  v,  Williamson,  6  Ala.  50. 

S8.  Loss  or  Injury. 

88.  GroimdB  of  Liability  in  Gen- 
eral. 

In  General^ — ^The  common-law  rule 
cing  the  liability  of  carriers  for  loss 
cargo  extends  as  well  to  carriers  by 
iter  as  to  carriers  by  land.  Jones  v. 
Itcher,  3  Stew.  &  P.  155. 
The  owners  of  a  steamboat  are  re- 
onsible  as  common  carriers  for  the 
ss  of  a  cash  letter  delivered  to  the 
ffk.  if  the  jury  find  that  it  is  the  gen- 
\\  custom  of  steamboats  to  carry  such 
tters,  although  they  are  delivered  to 
e  clerk  and  carried  without  charge, 
trey  v.  Meagher,  33  Ala.  630. 

Colliaions  with  Concealed  Log  or  Snag 
River. — A  common  carrier  is  respon- 
se for  a  loss  caused  by  the  wreck  of 
;  flat  boat  from  running  against  a  con- 
iled   log  or  snag  in  the  river.     Steele 
McTycr's  Adm'r,  31  Ala.  667. 
'The  wreck  of  the  boat,  upon  the  log 
scribed  in  the  evidence,  would  not  be 
loss  from  the  'act  of  God.'     Certainly 
may  have  been,  in  some  sense,  by  the 
of  God  that  the  tree  was  thrown  from 
erect   position,   and   become   fixed   at 
place  where  the  boat  struck  it.     But 
n    it    was   not  the  act   of   God  which 
ised    the    boat    to    impinge    upon    that 
The  act  of  God  was,  at  most,  but 
remote    agency    in    the    production    of 
loss;  while  the  human  act  of  direct- 
the    boat   against   the   log    was    the 
nediate   and  direct  cause  of  the  loss. 
is   court  said,  nearly  twenty-five  years 
The  acts  of  God,  or  the  inevitable 
idents,   which   constitute    a  legal    ex- 
e»    must   be    the    immediate,    not   the 
lote    cause   of  the   loss.'      Sprowl    v. 
lar,    4  Stew.  &  P.  382;  Jones  v.  Pit- 
r   &    Co.,  3  Stew.  &  P.  195;  Steele  v. 
Tyer,    31   Ala.   667,   675. 
ollision  with  Boat — ^A  custom,  among 
ig^ators  of  steamboats  on  a  river,  to 
erve    particular   situations   in   ascend- 
and    descending,  seems  salutary  and 
lonable,  analogous    to    the  rule    gov- 
nu    ships  passing  each  other  at  sea; 
such    custom   will    bind   such   navi- 
>rs     to   its   observance,   and   a   failure 
lo  so  will  be  at  the  peril  of  the  own- 


ers, in  respect  to  goods  lost  in  a  colli- 
sion caused  by  failure  to  follow  the  cus- 
tom.   Jones  r.  Pitcher,  3  Stew.  &  P.  136. 

Loes  by  T)ieft.— The  owners  of  a 
steamboat  are  liable  as  common  carriers 
for  a  loss  of  goods  by  robbery.  The 
Belfast  V,  Boon,  40  Ala.  1»4. 

Robbery  is  no  defense  to  a  common 
carrier  by  water  on  an  inland  river  for 
the  loss  of  goods;  and  this  principle  was 
not  changed  by  the  act  of  congress 
which  declared  robbery  on  any  river 
where  the  tide  ebbs  and  flows  to  be 
piracy,  which  would  be  a  good  defense 
for  the  lost  goods.  The  Belfast  v.  Boon, 
41  Ala.  50. 

Where  cotton  shipped  on  a  steamboat 
and  consigned  to  a  person  in  Mobile  was 
taken  from  the  possession  of  the  steam- 
boat by  a  body  of  armed  men,  the  boat 
could  not  escape  liability  for  its  loss  on 
the  ground  that  the  libelants,  before  the 
bill  of  lading  was  signed,  informed  the' 
captain  that  a  custom  existed  on  the 
river  to  the  eflfect  that  on  the  shipment 
of  cotton  to  Mobile,  if  the  boat  should 
be  captured  by  an  armed  body  of  men, 
and  the  cotton  thereby  lost,  neither  the 
boat  nor  its  owners  would  be  liable  there- 
for, by  reason  of  which  such  cause  of 
loss  was  not  exempted  in  the  bill  of 
lading.    The  Belfast  v.  Boon,  41  Ala.  50. 

§  80.  Improper  Storage. 

Where  the  carrier  of  goods  by  water 
stows  them  on  deck  without  the  consent 
of  the  shipper,  he  will  be  responsible 
for  their  loss  resulting  from  such  stow- 
age.     Waring  v,  Morse,  7  Ala.  343. 

The  owners  of  a  steamboar  are  liable, 
as  common  carriers,  for  the  loss  of  cot- 
ton which  was  stored  on  the  forecastle 
of  the  boat,  torn,  ragged,  and  uncovered, 
and  which  was  destroyed  by  fire  com- 
municated by  sparks  from  a  torchlight 
on  the  boat.  Hibler  v.  McCartney,  31 
Ala.  501. 

§    81.    —^    Negligent    Management    or 
Navigation. 

In  an  action  by  a  carrier  to  recover  on 
a  bill  of  freight,  against  which  defendant 
elaimed  damages  for  injury  done  to  the 
property  in  the  transportation,  it  having 
been  shown' that  the  carrier,  at  the  time 
of  the  accident  which  caused  the  injury 
complained  of,  was  descending  the  river 
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with  two  flatboats  lashed  together,  he 
may  show  that  flatboats  were  frequently 
carried  down  the  river  in  that  manner, 
and  that  it  was  the.  custO|fnary  mode  of 
navigating  the  river.  Johnson  v.  Light- 
sey,  34  Ala.  leo. 

§  as.  Negligence  in  Discharging  or 

Caring  for  Goods  after  Discharge. 

Where  a  bill  of  lading  contains  a  stip- 
ulation that  the  goods  shall  be  delivered 
"into  a  warehouse  or  to  assigns"  at  a 
certain  landing,  the  warehouseman  at 
the  landing  is  the  consignee;  and,  if  he 
consents  that  the  goods  be  landed  at  a 
point  less  than  IQ  feet  above  the  surface 
of  the  water,  the  consignor  can  not  re- 
cover for  damages  to  the  goods  by  a 
flood  on  the  ground  that  defendant  vio- 
lated Code,  §§  8&e,  897,  making  carriers 
liable  in  double  the  value  of  the  goods 
damaged  by  flood,  if  they  are  landed  at 
a  point  less  than  10  feet  perpendicular 
above  the  surface  of  the  water.  Win- 
ston V.  Cox,  38  Ala.  269, 

§  83. Actions  for  Damages. 

§   8S    (1)    Presumptions   and   Burden   of 
Proof  in  General. 

Where  a  bill  of  lading  contained  an 
express  stipulation  that  the  carrier  was 
"not  accountable  for  rust  or'  breakage," 
held,  that  proof  of  injury  to  the  goods 
by  breakage  made  a  prima  facie  case 
of  negligence  of  the  carrier,  and  that 
the  onus  was  upon  him  to  show  due 
care,  unless  the  nature  of  the  goods  fur- 
nished evidence  of  itself  that  due  care 
and  vigilance  could  not  have  prevented 
the  injury.  Steele  r.  Townsend,  37  Ala. 
247. 

The  doctrine  that  a  carrier  may  re- 
strict his  liability  by  a  special  contract 
does  not  extend  to  changing  the  rules 
as  to  the  burden  of  proof  of  negligence. 
Grey's  Ex'r  v.  Mobile  Trade  Co.,  6«  Ala. 
387. 

"The  law  of  this  State,  then,  stands 
as  follows:  The  shipper  makes  a  prima 
facie  case  against  the  carrier,  when  he 
shows  the  goods  were  not  delivered. 
This  casts  the  onus  on  the  carrier,  to 
show  that  the  loss  occurred  from  a  dan- 
ger of  the  river,  or  from  fire;  and  he 
must  also  prove  a  prima  facie  case  of 
diligence  on  his  part.  This,  of  course, 
implies  a  river-worthy    vessel,    properly 


furnished  and  appointed,  competcat  ui 
suflicient  officers  and  crew,  and  care  td 
vigilance  to  prevent  danger,  and  to  itch 
it  when  impending.  Any  deficieocy  a 
the  skill  or  watchfulness  of  the  officers 
or  crew,  in  the  matter  of  their  speda! 
function;  in  the  apparatus  to  extiogois^ 
fire,  or  in  its  whereabouts  or  readifits! 
for  prompt  present  use,  or  in  prompt  u>i 
vigorous  effort  to  extinguish  a  fire  wte 
it  originates,  would  fall  short  of  pior- 
ing  a  prima  facie  of  diligence.  Bejos: 
these  two  shifting  stages,  our  dedsicsi 
have  declared  no  rule  in  the  matter  g: 
the  burden  of  proof.  Grey  v.  Mob-c 
Trade  Co.,  55  Ala.  387,  399. 

§  38  (»)  AdmissibiUty,  Wei^  aod  Sirf 
ficiency  of  Evidence. 

Parol  evidence  is  admissible  to  sbo» 
that,  by  a  custom  existing  on  a  pvtkch: 
river,  flatboatmen  were  not  rcsponsMc 
for  a  loss  caused  by  dangers  of  the  ritcr. 
although  the  bill  of  lading  contiiacd  z: 
such  exception.  Steele  v.  McTyf  ? 
Adm'r,  31  Ala.  667. 

§  33  (3)  TriaL 

Question  for  Jury. — In  an  action  agai^' 
the  owners  of  a  steamboat  to  reco^* 
the  value  of  a  sealed  package  of  m-xt) 
delivered  by  plaintifiF  to  the  clerk  of  si-- 
boat  for  transportation,  the  proof  «» 
that,  although  it  was  the  unifora  ex- 
tern of  steamboats  to  carry  cash  Ictte-> 
no  charge  was  made  for  such  serrkf 
unless  a  receipt  was  demanded  br  'j:: 
shipper,  when  a  charge  of  onc-foartx  " 
1  per  cent,  was  made  upon  the  ancr: 
of  the  bills.  Held,  that  it  was  not  r- 
proper  for  the  court  to  leave  to  the  j:r' 
the  question  of  fact,  whether  cash  lctte> 
belonged  to  that  class  or  character  : 
goods  which  the  boat  undertook  to  car) 
for  hire.     Knox  v.  Rives,  14  Ala.  24* 

§  34.  — —  Lien. 

In  GeneraL— Under  the  act  of  1£' 
creating  a  lien  on  steamboats  for  ^ 
failure  to  deliver  goods  as  specified  ^ 
the  bill  of  lading,  the  lien  created  bj  t^f 
delivery  of  damaged  goods  was  ^' 
waived  by  their  acceptance  by  tSK  c.'e* 
signee,  nor  by  a  receipt  spedfyii^  '"^^ 
they  had  been  received  in  good  or^^ 
but,  to  constitute  a  waiver,  there  r»' 
be  a  knowledge  of  the  injury.  coc?s<^- 
with  an  intention   to  abandon  the  re> 
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edy,  or  some  contract  inconsistent  with 
the  lien.  The  Robert  Morris  v.  William- 
son, 6  Ala.  50. 

Act  l»ad,  §  2  (Clay's  Dig.  p.  139),  giv- 
ing a  lien  on  a  boat  for  its  failure  to  de- 
liver goods  as  specified  by  the  bill  of 
lading,  applies  to  injury  to  goods,  and 
was  not  intended  to  provide  only  for  a 
lien  in  case  of  total  loss.  The  Robert 
Morris  v.  Williamson,  6  Ala.  50. 

A  shipper  has  a  lien  on  the  vessel  for 
any  damages  to  his  goods  for  which  by 
the  common  law  he  could  maintain  an 
action.    The  Belfast  v.  Boon,  41  Ala.  50. 

Const.  U.  S.  art.  3,  §  Z,  conferring  ju- 
dicial power  on  United  States  courts  in 
"all  cases  of  admiralty  and  maritime  ju- 
risdiction," and  acts  of  congress  passed 
to  carry  the  section  into  effect,  do  not 
preclude  the  states  from  declaring  a  stat- 
utory lien  in  favor  of  a  shipper  for .  a 
loss  of  his  goods  on  a  vessel  navigating 
an  interior  river  above  tide  water,  and 
to  authorize  the  enforcement  of  such 
lien  in  a  state  court  by  a  proceeding  in 
the  nature  of  a  libel  in  admiralty.  The 
Belfast  V,  Boon,  41  Ala.  50. 

§  35.   Limitation    of  Liiibility    by   Con- 
tract or  Bill  of  Lading. 

§   36.  Exemption    from    Particular 

Risks  or  Causes  of  Loss. 

§  36  (1)  In  GeneraL 

The  failure  of  a  steamboat,  carrying 
passengers  and  freight  on  an  inland 
river,  to  have  the  cotton  on  its  decks 
"covered  to  prevent  its  taking  fire  from 
sparks,"  as  required  by  the  passenger 
act  (Act  Cong.  July  25,  l«5e;  14  Stat. 
227),  is  negligence,  and  renders  the  car- 
rier liable  for  a  loss  by  iire,  even  though 
the  bill  of  lading  excepts  "dangers  of 
fire."  Grey's  ExV  v.  Mobile  Trade  Co., 
55   Ala.  387. 

As  Affected  by  Usage. — Parol  evidence 
is  admissible  to  show  that  the  words 
"dangers  of  the  river,"  as  used  in  a 
bill  of  lading,  by  usage  and  custom  in- 
clude dangers  by  fire.  Hibler  v,  Mc- 
Cartney, 31  Ala.  501. 

In  an  action  for  loss  of  goods  carried 
by  a  steamboat,  where  the  bill  of  lading 
excepts  dangers  of  the  river,  evidence 
is  admissible  to  show  that  by  an  estab- 
lished custom  of  the  trade  such  except 
tion    includes   an    accidental     fire    occur- 


ring without  negligence  or  fault  of  the 
carrier.  Sampson  v.  Gazzam,  6  Port. 
123;  Ezell  v.  English,  «  Port.  311. 

§  36  (ft)  Perils  of  the  Seas* 

The  words  in  an  exception  in  a  bill 
of  lading,  'perils  of  the  sea,"  in  which 
may  be  embraced  perils  of  the  river, 
though  generally  referable  to  accidents 
peculiar  to  that  element,  are  sometimes 
extended  to  a  capture  by  a  pirate,  or  to 
collision  of  vessels  when  no  blame  at- 
taches to  either,  but  more  especially  to 
the  one  injured.  Jones  v.  Pitcher,  3  Stew. 
&  P.  1^5. 

§  87.  Persons  Liable  for  Loss  or  Dam- 
age. 

A  shipper  of  cotton  can  not  recover 
for  its  loss,  of  alt  the  owners  of  a  boat 
carrying  goods,  etc.,  for  hire,  where  he 
makes  a  special  contract  with  some  of 
the  joint  owners,  without  the  knowledge 
of  the  others,  by  which  the  freight  is  to 
go  in  extinguishment  of  a  demand  of  a 
shipper  against  the  owners  with  whom 
the  contract  was  made.  Jones  v,  Sims, 
9  Port.  236. 

§  38.  Freight. 

§  88.  When  Earned  in  GeneraL 

Where  goods  shipped  on  freight  are 
improperly  stowed  on  deck,  and  a  part 
lost  in  consequence  of  greater  value  than 
the  freight  of  the  remainder,  the  carrier 
can  not  recover  for  the  freight  of  those 
delivered.     Waring  v.  Morse,  7  Ala.  343. 

§  40.  —  Rate  and  Amount. 

Custom  to  Charge  Lighterage  in  Addi- 
tion to  Freight. — A  contract  to  carry 
cotton  by  river,  although  in  writing,  does 
not  preclude  the  boat  owner  from  show- 
ing the  existence  of  a  custom  on  the 
river  to  charge  lighterage,  in  addition  to 
freight,  whenever  the  water  is  so  low 
throughout  the  season  as  to  make  the 
use  of  lighters  necessary.  Andrews  v. 
Roach,  3  Ala.  «590. 

§  41.  Penalties  and  Forfeitures  for  Vi- 
olations of  Regulations. 
Code,  §  996,  requires  masters  of  steam- 
boats and  other  water  crafts  to  land 
goods  at  the  landing  for  which  they  are 
shipped  at  least  ten  feet  perpendicular 
above  the  water  unless  the  river  is  too 
high  to  admit  of  it,  and  a  penalty  is  pre- 
scribed  for  the  failure  to  do  so.     Held, 


926 


Shipping 


H41-« 


that  the  penalty  would  be  avoided  by  the 
delivery  at  a  point  on  the  bank  less  than 
ten  feet  perpendicular  above  the  water, 
with  the  consent  of  the  consignee.  Win- 
ston V.  Cox,. 36  Ala.  2^. 

VII.      CARRIERS   OF   PASSENGERS. 

§   4S.   Fare»   Pasaace,  Tickets,  and   Spe- 
cial Contracts. 

Accommodations  to  Be  Furnished  by 
Connecting   Carriers  —  Consideration. — 

Where  plaintiff's  husband  purchased  a 
ticket  for  her  involving  transportation 
over  defendant's  line,  and  thence  by 
steamship  to  destination,  defendant  agree- 
ing'to  wire  for  a  stateroom  on  the  steam- 
ship, such  agreement  was  a  part  of  the 
contract  of  carriage,  which  inured  to 
plaintiff's  benefit,  and  was  not  nudum 
pactum.  Central,  etc.,  R.  Co.  v.  Knight, 
3  Ala.  App.  436,  57  So.  253. 

§  43.  Accommodations  on  VesseL 

Custom  and  Usage. — First-class  trans- 
portation, including  all  night  travel  on 
passenger  steamer,  carried  with  it  the 
right  to  stateroom  accommodations  as  a 
matter  of  common  knowledge,  for,  by 
custom  and  usage,  a  passenger  contracts 
for  such  accommodation  when  securing 
a  first-class  passage.  Central,  etc.,  R. 
Co.  V.  Knight,  3  Ala.  App.  436,  57  So. 
253. 

Effect  of  Failure  to  Reserve  Stateroom 
by  Wire. — Where  a  ticket  entitled  plain- 
tiff to  a  first-class  passage  over  defend- 
ant's railroad  to  S.,  and  thence  by 
steamship  to  N.,  the  passage  on  the 
steamer  requiring  plaintiff  to  spend  the 
entire  night,  defendant  having  contracted, 
but  failed  to  reserve  a  stateroom  on  the 
steamship  by  wire,  such  failure  consti- 
tuted a  breach  of  the  contract.  Central, 
etc.,  R.  Co.  V.  Knight,  3  Ala.  App.  436, 
57   So.  253. 

§  44.  Vo3rage  and  Discharge  at  Destina- 
tion. 
Breach  of  Contract — In  an  action  for 
breach  of  a  railroad  contract  for  trans- 
portation, including  a  steamship  voyage 
by  its  failure  to  reserve  stateroom  ac- 
commodations on  the  boat,  an  instruc- 
tion that,  if  defendant  did  not  agree  to 
furnish  a  stateroom,  the  jury  should  find 
for  defendant,  unless  they  further  found 
that  it  was  impracticable  for  plaintiff  to 


travel  on  the  boat  without  a  statcrooo, 
and,  if  she  could  not  so  travel,  then  i: 
would  be  a  violation  of  her  contrac; 
etc.,  was  proper.  Central,  etc,  R.  Co 
V.  Knight,  3  Ala.  App.  435,  57  So.  251 
Elements  of  Damage. — PlamtiS's  hus- 
band had  purchased  a  ticket  for  plar'.- 
tiff  from  B.  by  way  of  S.  to  N.,  inclod- 
ing  transportation  by  rail  to  S.  aod  by 
steamship  from  S.  to  N.  The  igtit 
agreed  to  telegraph  for  stateroom  ic- 
commodations  on  the  boat,  which  ke 
failed  to  do.  Held,  that  the  jury,  in  it- 
termining  damages,  were  properly  pe- 
mitted  to  take  into  consideration  tbt 
fact  that,  to  the  knowledge  of  defeuc- 
ant's  agent,  the  trip  was  part  of  plas- 
tiffs  bridal  trip,  and  the  delay  incider: 
to  going  by  way  of  S.,  in  order  to  take 
the  trip  by  water.  Central,  etc,  R.  Co. 
V.  Knight,  3  Ala.  App.  436,  57  Sa  sa 

§  45.  Personal  Injuries. 

A  carrier  of  slaves,  who  were  drotrtd 
by  an  accident  to  the  carrier's  steamboai 
is  not  liable  as  a  common  carrier  :' 
freight,  but  as  a  carrier  of  passengn 
Williams  v.  Taylor,  4  Port.  234. 

VIII.  DEMURRAGE. 
§  46.  Nature  of  Liability. 

.  Demurrage  is,  strictly,  a  sum  dof  V? 
express  contract  for  the  detention  of  i 
vessel,  in  loading  and  unloading,  bcjo't 
the  time  allowed  in  the  contract  of  if* 
freightment,  and  may  also  apply  to  *>'. 
improper  detention  or  delay  of  a  vess^ 
Southern  Ry.  Co.  v.  Lewis,  1«5  Ala.  ♦-' 
51   So,  863. 

IX.  GENERAL  AVERAGE 
§  47.  Liability  to  Contrilntte. 

A  stipulation  by  consignees  to  pay  tbe 
average  on  goods  is  a  personal  obli^* 
lion,  not  binding  on  the  owners,  i'- 
does'  not,  without  satisfaction,  dischvft 
the  owner  from  contribution.  Eckfri 
V.  Wood.  6  Ala.  136. 

§  48.  Lien. 

The  master  of  a  vessel  has  the  rig^ 
to  retain  the  possession  of  goods  lUV; 
to  the  payment  of  a  general  avenr 
until  it  is  paid;  and  if  he  parts  with  se:^ 
goods,  and  afterwards  pays  their  po'- 
tion  of  the  contribution,  an  implied  u- 
sumpsit  by  the  owners  to  repay  tfc< 
same  is  raised  in  favor  of  the  mastr 
Eckford  v.  Wood,  6  Ala.  136. 


Shippmg  Facilities^ 

See  the  titles  CARRIERS;  SHIPPING. 

Sbip^B  Agent. 

See  the  title  SHIPPING. 

» 

Ship's  HusbandL 

See  the  title  SHIPPING. 

Ship  Wrecks. 

See  the  titles  COLLISION;  INSURANCE;  SALVAGE;  SHIPPING. 

l%oes. 

As  to  comparison     of  shoes    with    foot  prints  as     evidence,  see    the  titles    BUR- 
GLARY; CRIMINAL  LAW;  HOMICIDE. 

Shootiiig, 

As  to  shooting  as  constituting  a  civil  or  criminal  assault,  see  the  title  ASSAULT 
AND  BATTERY.  As  to  shooting  as  constituting  a  criminal  offense,  see  the  title 
WEAPONS.  As  to  shooting  animals,  see  the  title  ANIMALS.  As  to  sh:,oting 
person  fleeing  to  escape  arrest,  see  the  title  ARREST. 

Shop  Keepers. 

See  the  title  BAILMENT. 

Shop  Lifting.. 

See  the  title  LARCENY. 

Shops. 

See  the  titles  BURGLARY;  LARCENY. 

Shores. 

See  the  titles  BOUNDARIES;  NAVIGABLE  WATERS;  WATERS    AND  WA- 
TERCOURSES. 

Shows. 

See  the  title  THEATERS  AND  SHOWS.  As  to  Sunday  amusements,  see  the 
title  SUNDAY.  As  to  agricultural  fairs  and  exhibitions,  see  the  title  AGRICUL- 
TURE. 
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Side  Benefits. 

See  the  title  BENEFICIAL  ASSOCIATIONS. 

Sickness* 

See  the  title  BENEFICIAL  ASSOCIATIONS.  As  to  sickness  as  affecting  tes- 
tamentary capacity,  see  the  title  WILLS.  As  to  sickness  of  accused,  see  the  cities 
BAIL;  CONTINUANCE.  As  to  sickness  of  counsel,  see  the  titles  APPEAL  AXI 
ERROR;  CONTINUANCE;  CRIMINAL  LAW.  As  to  sickness  of  juror,  seethe 
title  CRIMINAL  LAW.  As  to  sickness  of  party,  see  the  titles  CONTINUANCI; 
JUDGMENT.  As  to  sickness  of  passenger,  duty  of  carrier,  etc.,  see  the  tide  C\2- 
RIERS.  As  to  sickness  of  witness,  see  the  titles  CONTINUANCE;  CRIMINAL 
LAW. 

Side  Tracks. 

See  the  titles  CARRIERS;  COMMERCE;  EMINENT  DOMAIN;  RAILROADi 

Side  Walks. 

See  the  titles  CARRIERS;  MUNICIPAL  CORPORATIONS. 

Sight  Drafts. 

See  the  title  BILLS  AND  NOTES. 
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Signals. 

See  the  titles  CARRIERS;  COMMERCE;  HIGHWAYS;  MASTER  AND  SERV 

ANT;  RAILROADS;  STREET  RAILROADS. 


SIGNATURES. 

§  1.  Requisites  and  Sufficiency .% 
§  2.  Mode  of  Affixing. 
§  3.  By  Hand  of  Another.  ^ 

§  4.  Use  of  Mark. 

Cross  References. 
See    in  general    the  titles  ALTERATION  OF  INSTRUMENTS;    EVIDENCI 
FORGERY;   WILLS. 


§  1.  RequiBites  and  Sufficiency. 

As  to  mode  of  affixing,  see  post,  "Mode 
of  Affixing,"  §  2. 

Parties  may  sign  an  undertakmg  of  bail 
with  their  initials  or  mark.  Hammons  v. 
State,  59  Ala.  164,  cited  in  note  in  22 
L.   R.  A.  373. 

The  name  of  the  maker  or  drawer  of 
an  order  for  the  payment  of  money  may 
appear  in  any  part  of  the  writing  if  placed 


there  in  the  capacity  of  maker  or  dn^i' 
Lampkin  v.  State,  105  Ala.  1,  16  So.  T' 

§  %.  Mode  of  Affixing. 

See  post,  "Use  of  Mark,"  §  4. 

By     Mark— Guiding     Pen.— Where  *^ 

maker  of  an  instrument  and  anotbrr  ■ 
gether  hold  a  pen  and  make  a  marlu  v" 
intention   on    the    part   of   the  nukr 
execute  the  instrument,  the  mark  is  ' 
Mash   V,   Daniel,   105   Ala.  393,  IS  ^ 
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citing  Johnson  v.  Davis,  95  Ala.  293,  10 
So.  911. 

!  3.  By  Hand  o(  Another. 

Where  a  person's  name  is  signed  for 
him  at  his  direction  and  in  his  presence 
by  another,  the  signature  becomes  hfe 
own.  Lewis  v,  Watson,  98  Ala.  479,  13 
So.  570. 

A  grantor,  though  fully  able  to  write, 
may  affix  his  signature  to  a  deed  by  an- 
other, it  being  in  his  presence  and  at  his 
direction.  Middlebrooks  v.  Barefoot,  121 
Ala.  642,  25  So.  102. 

§  4.  Use  of  Mark. 

Signing  of  WUL— A  will  signed  by 
mark  is  sufficiently  signed,  though  the 
scrivener  wrote  the  wrong  name  opposite 
the  mark.  Bailey's  Heirs  v.  Bailey's  Ex'r, 
35  Ala.  687,  cited  in  note  in  22  L.  R.  A. 
371. 

Bill  of  Exchange. — A  signature  to  a  bill 
of  exchange  made  by  mark  without  an 
attesting  witness  is  insufficient  to  bind 
the  person  sought  to  be  charged  thereby. 
Flowers  v.  Bitting,  45  Ala.  448,  cited  in 
note  in  22  L.  R.  A.  373. 

Written  Contracts  in  GeneraL — ^Validity 
of  a  written  contract  executed  by  mark 
sustained,  under  a  statute  prescribing  that 
contracts  so  executed  should  be  attested 
by  a  subscribing  witness,  where  the  in- 
strument contained  two  contracts,  and  the 
position  of  the  names  of  subscribing  wit- 
nesses on  the  paper  indicated  that  their 
signatures  applied  to  the  first  only,  but 
the  parol  evidence  showed  they  intended 
to  sign  as  witnesses  to  both.  McQuaid 
V.   Powers,  46  Ala.  44. 

The  provision  of  Rev.  Code,  §  1,  that 
"signature  or  subscription  includes  mark 
when  the  person  can  not  write,"  etc., 
does  not  define  the  word  when  found 
elsewhere  than  in  the  Code.  Alabama 
Warehouse  Co.  v.  Lewis,  56  Ala.  514, 
cited  in  note  in  22  L.  R.  A.  373. 

Code  1896,  §  1,  providing  that  the 
words  "signature"  or  "subscription"  in- 
clude mark,  when  the  person  can  not 
write,  his  name  being  written  near  it  and 
witnessed  by  a  person  who  writes  his 
own  name  as  a  witness,  does  not  change 
the  common  law,  so  as  to  invalidate  in- 
struments evidencing  contracts,  not  re- 
quired by  statute  to  be  in  writing,  though 
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signed  by  mark  without  91  witness;,  and* 
hence  the  absence  of  witnesses  to  a  writ- 
ten instrument  under  seal  for  th.e  pay- 
ment of  money  and  signed  by  mark 
would  not  show  the  illegal  execution  of 
the  instrument.  Fenton  v,  Williams,  150 
Ala.  153,  43  So.  211. 

Wi&OQt  Attestation  by  Sobscribiag 
Witness. — At  common  law,  the  signature 
to  an  instrument  by  mark  only  was  valid, 
without  attestation  by  a  subscribing  wit- 
ness; and  this  principle  is  not  changed 
by  statute  (Code  of  1876,  §§  1,  2145), 
except  as  to  conveyances  of  real  estate, 
and  other  instruments  which  are  required 
to  be  in  writing.  Bickley  v,  Keenan,  60 
Ala.  293;  Bates  v.  Harte,  124  Ala.  427,  26 
So.  898;  Jackson  v.  Tribble,  156  Ala.  480, 
47  So.  310. 

A  conveyance  of  realty  signed  by  the 
grantors  by  mark  only,  without  attesting 
witnesses,  and  acknowledged  before  an. 
officer  not  authorized  to  take  acknowl- 
edgments, does  not  pass  the  title  to  the 
property  conveyed.  Evans  v.  Richardson, 
76  Ala.  329. 

A  note  and  mortgage  are  properly 
signed  where  the  mortgagee  writes  the 
obligor's  name  to  each  instrument,  the 
latter  affixes  his  mark,  and  a  disinterested 
witness  attests  the  subscriptions.  John- 
son V.  Davis,  95  Ala.  293,  10  So.  911, 
distinguishing  Carlisle  v,  Campbell,  76 
Ala.  947. 

But  the  signature  by  a  promisor  by 
his  mark  only,  his  name  being  written  by 
the  promisee,  is  not  a  valid  execution  of 
a  contract.  Carlisle  v.  Campbell,  76  Ala. 
247,  cited  in  note  in  22  L.  R.  A.  373. 

At  common  law  a  note  may  be  signed 
by  a  mark,  and  a  person  may  adopt  a 
mark  as  his  signature.  Jackson  v.  Trib- 
ble, 156  Ala.  480,  47  So.  310. 

Acknowledgment  of  Deed. — Code  1896, 
§  982,  provides  that  if  a  party  to  a  con- 
veyance can  not  write,  his  name  must 
be  written  for  him,  with  the  words  "his 
mark"  written  against  the  same  or  over 
it.  Section  984  makes  an  acknowledg- 
ment of  the  deed  operate  as  a  compli- 
ance with  section  982.  In  ejectment,  it 
appeared  merely  that  the  grantor  in  an 
acknowledged  deed  in  plaintiffs  chain  of 
title  could  not  write,  and  that  her  sig- 
nature by  mark  did  not  bear  the  words 
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"her  mark.'*  Held,  that  it  was  not  shown 
that  the  signature  was  not  effectual. 
Loyd  V.  Oates,  143  Ala.  231,  38  So.  1022. 
Execution  of  Mortgage  as  Conforming 
with  Code  Provisions.— Code  1896,  §  982, 
providing  that,  if  a  grantor  is  unable  to 
write,  "his  name  must  be  written  for  him 
with  the  words,  'his  mark'  written  against 


the  same  or  over  it,"  does  not  contoD- 
plate  that  the  signature  to  a  mortgap 
executed  by  one  who  can  not  write  his 
name  shall  contain  the  words  *%s  mark' 
where  the  mortgage  is  execated  mics 
such  mortgagor's  direction  and  in  ks 
presence.  Harwell  v.  Zinunermafl,  157 
Ala.  473,  47  So.   722. 


Sign  B<Munds« 

See  the  title  RAILROADS. 

Signs. 

See  the  titles   EMINENT  DOMAIN;   EVIDENCE;    MUNICIPAL    CORPORA- 

TIONS;  TRADE  MARKS  AND  TRADE  NAMES. 

Silence. 

See  the  titles  CRIMINAL  LAW;  ESTOPPEL;  and  other  appropriate  specific  titles. 

Silent  Partners. 

See  the  title  PARTNERSHIP. 

Sflver. 

See  the  title  PAYMENT. 


Similar  Facts  and  Transactions. 


.\ 


As  to  similar  facts  and  transactions  as  evidence,  see  the  titles  CARRIERS 
CRIMINAL  LAW;  EVIDENCE;  MASTER  AND  SERVANT;  NEGLIGENCE; 
RAILROADS;  STREET  RAILROADS. 


Similarity. 


See  the  tities  CORPORATIONS;    NAMES;    TRADE   MARKS     AND    TRADE 

NAMES. 


Similiter. 

See  the  titles  APPEAL  AND  ERROR;  CRIMINAL  LAW;  PLEADING. 


Similitude. 

See  the  titles  COUNTERFEITING;  FORGERY. 

Sinq>le  Assault. 

See  the   titles  ASSAULT  AND   BATTERY;   INDICTMENT  AND    INFORMA- 
TION. 


Simple  G>iitnct. 

See  the  title  CONTRACTS. 

Sinqile  Interest. 

See  the  title  INTEREST, 

Simulatioii. 

See  the  titles  FRAUD;  FRAUDULENT  CONVEYANCES. 

Simultaneous  Attachments. 

See  the  title  ATTACHMENT. 

Simultaneous  Executions. 

See  the  title  EXECUTION. 

Single  BiU. 

See  the  title  BILLS  AND  NOTES. 

Single  Offenses. 

Sec  the  titles  ANIMALS;  CRIMINAL  LAW;  GAMING;  INTOXICATING  LIQ- 
UORS, and   other  appropriate  specific   criminal  -  titles. 

Sinking  Fund. 

See  the  titles  CORPORATIONS;  COUNTIES;  MUNICIPAL  CORPORATIONS; 

RAILROADS. 

Sisters. 

See  the  titles  DESCENT  AND  DISTRIBUTION;  WILLS. 

Situs. 

As  to  situs  of  property  as  affecting  disposition,  jurisdiction,  taxation,  probate  of 
wills,  etc.,  see  the  titles  ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS;  AT- 
TACHMENT; COURTS;  EXECUTORS  AND  ADMINISTRATORS;  GAR- 
NISHMENT;   PROPERTY;  TAXATION;  WILLS, 

SkiU. 

As  to  skill  required  of  agents,  attorneys,  brokers,  factors,  physicians  and  sur- 
geons,  servants,  etc.,  see  the  titles  ATTORNEY  AND  CLIENT;  BROKERS; 
FACTORS;  MASTER  AND  SERVANT;  PHYSICIANS  AND  SURGEONS; 
PRINCIPAL  AND  AGENT. 

Slander. 

See  the  titie  LIBEL  AND  SLANDER. 
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Sbader  of  Title. 

Sec  the  title  LIBEL  AND  SLANDER. 

Slaogbter  Houses. 

See  the  titles  CONSTITUTIONAL  LAW;  HEALTH;  INJUNCTION;  MUXICI- 

PAL  CORPORATIONS;  NUISANCE. 

Slaui^teriiig. 

See  cross  references  under  SLAUGHTER  HOUSES. 

SLAVES. 

§     1.  Slave  Trade. 

§    2.  Who  Were  Slaves. 

§    3.  Property  in  Slaves. 

§    4.  Rights  and  Powers  of  Owners. 

§    5.  Duties  and  Liabilities  of  Owners. 

§    6.  Transfer  of  Slaves. 

§     7.  Hiring  of  Slaves. 

§     8.  Fugitive  Slaves. 

§    9.  Regulation  of  Slaves,  Freedom,  and  Free  Negroes. 

§  10.  Personal  Rights  and  Disabilities. 

§  11.  Statutes  in  General. 

§  12.  Inheritance  from  or  through  Slaves. 

§  13.  Contracts  by  or  witli  Slaves. 

§  14.  Torts  by  Slaves. 

§  15.  Crimes  by  Slaves. 

§  16.  Offenses  against  Slaves. 

§  17.  Right  to  Freedom. 

§  18.  Proceedings  for  Freedom. 

§  19.  Manumission. 

§  20.  Emancipation. 

§  21.  Abolition  of  Slavery. 

§  22.  Legalizing  Cohabitation  and  Legitimizing  Issue  of  Former  Slavt 

Cross  References, 

See  in  general  the  titles  CIVIL  RIGHTS;  CONST ITUT ION AL  LAW;  CRIM- 
INAL LAW;   MARRIAGE. 

As  to  form  of  action  for  putting  slave  to  different  work  than  that  for  ifhizh  't 
was  hired,  see  the  title  ACTION. 


§  1.  Slave  Trade. 

Act  Cong.  March  3,  1819,  relating  to 
the  slave  trade,  and  providing  that  the 
district  attorney  of  any  district,  on  in* 
formation  from  any  citizen  that  a  negro 
has  been  imported  therein  contrary  to 
law,   shall   issue   process   by  information 


against  the  person  holding  such  ner: 
and  providing  that,  if  the  verdic:  i 
against  the  person  prosecuted,  the  cort 
shall  direct  the  marshal  of  said  diir^'^ 
to  take  possession  of  the  negro  ss^*^'' 
to   the    orders   of   the   president  oi  "« 
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United  States,  repeals  the  act  of  March 
2,  1807,  prohibiting  the  importation  of 
slaves  into  the  United  States  after  Jan- 
uary 1,  1908,  in  so  far  as  it  provided  that 
slaves  brought  into  the  country  in  viola- 
tion of  such  act  should  be  disposed  of 
as  the  legislature  of  the  state  in  which 
they  were  found  should  determine,  there- 
by rendering  Clay's  Dig.  p.  547,  §  1, 
passed  pursuant  to  the  authority  given 
in  the  act  of  1807,  and  providing  for  the 
sale  of  such  negroes  on  a  libel  filed  in 
the  state  court,  void.  State  v.  Caroline, 
20  Ala.  19. 

§  8.  Who  Were  Slaves.  ^ 

In  General. — Children  born  of  a  slave 
mother,  entitled  to  or  promised  her  free- 
dom at  the  end  of  a  fixed  period,  are 
both  slaves,  and  so  continue  even  after 
the  mother  obtains  her  freedom.  Sidney 
V.  White,  12  Ala.  728. 

Though  a  slave  voluntarily  manumitted 
is  liable  to  his  master's  antecedent .  cred- 
itors, yet  a  child  born  in  a  free  state,  of 
a  manumitted  woman,  is  free,  though  its 
mother,  on  her  return  to  Alabama,  is 
subject  to  the  debts  on  her  former  owner. 
Union  Bank  of  Tennessee  v.  Benham,  23 
Ala.  143. 

Presumptions  Arising  from  Color. — In 

slave  states  color  indicating  African  de- 
scent gave  rise  to  a  presumption  that 
the  person  was  a  slave.  Field  v.  Walker, 
17  Ala.  80;  Becton  v.  Ferguson,  22  Ala. 
599. 

Comf)eteiicy  and  Admissibility  of  Evi- 
dencew — ^The  presumption  of  slavery  aris- 
ing from  color  may  be  rebutted  other- 
wise than  by  proof  of  emancipation.  Bec- 
ton V,  Ferguson,  22  Ala.  599. 

In  a  suit  for  freedom  under  the  statute 
of  Alabama,  the  trial  being  had  on  one 
issue  as  to  all  the  petitioners,  evidence 
of  what  a  deceased  witness  testified  on 
a  foimer  proceeding  under  the  act  of 
congress  of  1793,  to  which  only  a  por- 
tion of  the  petitioners  were  parties,  is 
not  admissible.  Fields  v.  Walker,  23  Ala 
155. 

The  fact  that  the  petitioner's  mother 
before  and  at  the  time  of  birth  conducted 
herself  and  was  generally  treated  as  a 
free  person  is  competent  evidence.  Far- 
relly  v,  Maria  Lousia,  34  Ala.  284. 


§  3.  Property  in  Slaves. 

§  4. Rights  and  Powers  of  Owners. 

In  'Greneral — The  overseer  of  slaves, 
under  a  contract  with  the  master  to  sup- 
ervise and  direct  their  operations,  must 
be  considered  to  some  extent  as  the  rep- 
resentative of  the  master,  and  invested 
with  authority  to  inflict  reasonable  pun- 
ishment for  a  breach  of  police  regula- 
tions; and  this,  whether  the  offense  of  the 
slave  is  criminally  punished  by  the  law 
or  not.     Gillian  r.  Senter,  9  Ala.  395. 

The  master  or  overseer,  and  not  the 
slave,  is  the  proper  judge  whether  the 
slave  is  too  sick  to  be  able  to  labor. 
The  latter  can  not,  therefore,  resist  the 
order  of  the  former  to  go  to  work  for 
this  reason.     State  v.  Abram,  10  Ala.  928. 

There  is  no  restriction  or  prohibition 
in  the  constitution,  the  statutes,  or  the 
decisions  of  this  state,  on  the  power  of 
the  owner  to  remove  his  slaves  to  a  non- 
slaveholding  state,  by  himself,  his  agent, 
or  his  personal  representative.  Atwood's 
Heirs  v.  Beck,  21  Ala.  590. 

If  a  slave  throws  off  the  authority  of 
his  master,  puts  himself  in  a  hostile  atti- 
tude toward  him,  resists  his  dominion  and 
control  by  physical  force,  evincing  by  his 
acts,  while  in  a  personal  conflict  with 
the  master,  a  design  to  make  that  resist- 
ance effectual  in  escaping  from  his  do- 
minion and  authority,  the  master  has  the 
r'ght  to  employ  such  means,  and  so  much 
force  to  any  extent,  as  will  be  effectual 
to  Subdue  him.  But  if  the  slave  is  not 
Insisting  the  master  by  physical  force,  or 
ty  hostile  acts,  and  is  simply  in  a  state 
of  disobedience,  without  personal  violence 
toward  the  master,  then  the  latter  can 
only  administer  such  punishment  as  is  ap- 
propriate to  the  case,  without  endanger- 
ing life  or  limb.    Dave  v.  State,  22  Ala.  23. 

Though  the  master  may  use  such 
means,  and  so  much  force,  to  any  ex- 
tent, as  will  be  effectual  to  subdue  his 
slave,  yet  he  may  not  deprive  the  slave 
of  life  or  limb,  unless  impelled  to  such 
an  act  by  necessity.  Eskridge  v.  State, 
25   Ala.  30. 

Title  and  Rights  to  Possession  and  Ac- 
tions on  Proceedings  Involving  Same^ — 
Section  1295,  regulating  the  rights  of 
creditors  and  purchasers  of  loanees  who 
are  suffered  to  retain  possession  of  per- 
sonal property  for  three  years,  is  appH- 
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cable  to  cases  in  which  the  three  years' 
possession  by  the  loanee  is  made  up  in 
part  of  time  which  elapsed  before,  and 
in  part  of  time  which  elapsed  after,  the 
code  went  into  operation.  So  held  on 
the  trial  of  the  right  of  property  in  a 
slave  claimed  by  plaintiff  by  virtue  of  his 
execution  against  the  judgment  debtor, 
the  claimant  alleging  that  the  slave  was 
merely  loaned  to  the  debtor.  Durden  v. 
McWilliams,  36  Ala.  345. 

In  detinue  for  the  recovery  of  slaves 
under  Code,  p.  552,  providing  for  "the 
recovery  of  chattels  in  specie,"  brought 
April  3,  1861,  a  judgment  rendered  in  Oc* 
tober,  1866,  after  slavery  was  abolished, 
for  the  slaves  or  their  value,  is  valid. 
Rose  V,  Pearson,  41  Ala.  687,  citing  White 
V,  Ross,  5  Stew.  &  P.  123;  Bell  v,  Pharr, 
7  Ala.  807;  Johnson  v,  Marshall,  34  Ala. 
522. 

Recovery  by  Owner  for  Injuring,  Beat- 
ing, Killing,  or  Causing  Death  of  Slaves. 

— In  an  action  of  trespass  for  killing  a 
slave,  it  is  no  defense,  as  justification, 
that  the  slave  was  escaping  from  the  de- 
fendant, who  was  a  constable,  while  en- 
deavoring  to  make  a  legal  arrest  of  the 
slave  on  a  charge  of  having  committed 
misdemeanors.  Middleton  v.  Holmes,  3 
Port.  424. 

Where  one  employed  a  slave  without 
his  owner's  consent  to  cross  a  river  and 
do  an  errand,  and  he  was  lost  after  do- 
ing such  errand  while  pursuing  the  in- 
clinations of  his  own  will,  the  employer 
was  not  liable  for  such  loss  to  the  owner 
of  the  slave.  Gray  v,  Crocheron,  8  Port. 
191. 

The  master  may  maintain  an  action  of 
trespass  against  his  overseer,  who  inflicts 
cruel  or  immoderate  punishment  upon  his 
slave.     Gillian  v.  Senter,  9  Ala.  395. 

In  trespass  for  whipping  a  slave,  a  plea 
averring  that  defendant  only  punished 
said  slave  reasonably  and  moderately  is 
defective  on  demurrer.  No  person  has  a 
right  to  chastise  a  slave  belonging  to 
another  without  the  owner's  consent,  un- 
less the  authority  is  given  to  him  by 
statute;  and,  if  he  acted  under  such  au- 
thority, he  must  aver  it  in  his  plea. 
Townsend  v.  Jeffries'  Adm'r,  24  Ala.  329. 

An  action  to  recover  damages  for  kill- 
ing a  slave  can  not  be  maintained  until 
there  has  been  a  prosecution  for  the  fel- 


ony; and  the  complaint,  therefore,  mss 
aver  such  prosecution.  Morton  r.  Bnd- 
ley,  27  Ala.  640. 

In  an  action  for  damages  for  killing  i 
slave  belonging  to  plaintiff,  an  allegatio: 
that  a  prosecution  was  instituted  agaics: 
the  defendant  before  the  grand  jury  ic 
the  felony,  and  they  refused  to  find  i 
bill,  was  a  sufficient  averment  that  there 
had  been  a  criminal  prosecution  for  the 
killing  to  entitle  plaintiff  to  maintain  hi* 
action.  Morton  v.  Bradley,  27  Ala.  M. 
citing  Nelson  v.  Bondurant,  26  Ala.  34: 

Recovery  for  Hax1>oring  and  Conceit 
ing  Runaway  Slave. — A  count  chargiif 
the  defendant  with  harboring  and  con- 
cealing a  runaway  slave,  knowing  him  :. 
be  such,  is  substantially  a  count  in  tres- 
pass, and  may  be  joined  with  a  cose: 
for  seizing  and  carrying  away  another 
slave.     Kennedy  v.  Mc  Art  bur,  5  Ala.  15: 

Recovery  against  Carrier. — In  an  actki 
against  the  owners  of  a  steamboat  t: 
recover  the  value  of  a  slave  transports: 
without  the  owner's  permission  or  wn!- 
ten  authority,  and  lost,  it  is  no  defenft 
that  the  slave  was  a  runaw*ay  when  rr 
came  on  board  the  boat;  that  he  was  dt. 
discovered  until  after  the  boat  had  is- 
cended  the  river  some  75  miles;  that  b 
was  put  in  iron^  as  soon  as  he  was  di?- 
covered,  and  was  sent  to  the  county  ji- 
on  the  arrival  of  the  boat  at  M.;  tba* 
said  negro  was  sick  when  he  was  con:- 
mitted  to  jail,  and  so  continued  until  b:: 
death;  and  that  he  was  attended  by  ;*hj' 
sicians  who  were  paid  by  the  defendant! 
Mangham  v.  Cox,  29  Ala.  81. 

In  a  statutory  action  against  the  ovt- 
ers  of  a  steamboat  for  loss  of  a  slav^ 
transported  without  written  authority,  te- 
timony  is  inadmissible  as  to  whether  ther? 
had  been  a  change  of  ownership  of  tst 
steamboat  between  the  time  of  its  regis- 
tration and  the  loss  of  the  slave  sse: 
for,  unless  a  statement  of  such  chan^t 
has  also  been  made  out,  sworn  to.  ar- 
filed  in  pursuance  of  the  statute.  Bel 
V.  Chambers,  38  Ala.  660. 

The  defendants  offered  evidence  tes:- 
ing  to  show  that  "the  man  alluded  to  a^ 
being  lost  from  the  boat  was  a  wkit* 
man  in  all  and  every  appearance,  wa* 
recognized  and  treated  as  a  white  maz 
had  hired  himself  on  board  as  sucIl,  slep* 
in  the  white  apartments  with  white  p«" 


§4 


Slaves 


935 


pie,  and  could  not  be  taken  for  a  slave 
by  any  one  not  knowing  him";  and  the 
court  was  asked  to  instruct  the  jury  that 
"if  the  boy  was  in  fact  a  white  man  in 
all  and  every  appearance,  and  would  be 
80    received    and    treated    wherever    he 
might   go,   without   suspicion,    where    he 
was  unknown,   and   the    defendants    and 
their  agents  had  no  knowledge   or  sus- 
picion  of  his   being  a  slave,   they  must 
find  for  the  defendants."     Held,  that  the 
evidence    offered    should    have    been    re- 
ceived without   restriction,   and   that  the 
court  erred  in  restricting  it  "for  the  pur- 
pose of  showing  that  the  person  alluded 
to  was  not  a  negro,  and  could  not  be  a 
slave,  and  from  the  description  was  no^ 
the  identical   man   claimed  by  plaintiff." 
The  charge  should  have  been  given.    Bell 
V.  Chambers,  38  Ala.  660. 

Counsel  fees  are  "reasonable  expenses 
attending  the  prosecution  of  the  suit," 
uithin  Code,  §  1010,  providing  that  plam- 
tiff,  in  an  action  against  the  owners  of 
a  steamboat  for  the  loss  of  a  slave  trans- 
ported by  them  without  written  authority 
from  the  master,  may  recover  such  ex- 
penses.    Bell   V,   Chambers,   38   Ala.   660. 

Larceny,  Kidnai^ring,  and  Other  Of- 
fenses Depriving  Owners  of  Slaves  or 
Their  Services. — A  runaway  slave  may  be 
the  subject  of  a  larceny.  Murray  v.  State, 
18  Ala.  727. 

The  offense  of  negro  stealing  is  not 
within  the  statute  of  1807,  which  limits 
the  prosecution  for  certain  offenses  to 
one  year.  Prince  v.  State,  3  Stew.  &  P. 
253. 

Assisting  a  slave  to  escape  from  his 
master  in  order  to  obtain  his  freedom 
is  not  larceny.  State  v,  Hawkins,  8  Port. 
461. 

An  actual  taking  and  removing  is  as 
essential  to  the  larceny  of  a  slave  as  to 
that  of  any  other  chattel;  and  if  a  slave 
leave  his  master  at  the  persuasion  of 
any  person,  even  to  deliver  himself  into 
the  possession  of  such  person,  this  is 
not  a  larceny  by  that  person.  State  v. 
Wisdom,  8  Port.  511. 

On  ^n  indictment  for  stealing  a  slave, 
though  the  fact  that  the  accused  was  at 
a  particular  place,  not  far  from  that 
where  the  alleged  larceny  was  committed, 
may  be  shown  in  order  to  trace  him  step 
by    step  to  the  latter  place,  no  act   not 


connected  with  the  crime  can  be  shown, 
as  conversation  with  other  slaves.  State 
V,  Wisdom,  8  Port  511. 

A  slave  is  the  subject  of  larceny  under 
the  general  laws  respecting  larceny;  and, 
in  the  absence  of  any  statute  respecting 
slave  stealing  in  particular,  the  larceny 
of  a  slave  is  punishable  in  the  same  man- 
ner as  the  larceny  of  any  other  chattel. 
Nabors  v.  State,  6  Ala.  200. 

Sltives  are  the  subject  of  larceny,  al- 
though there  be  no  statute  specially  mak- 
ing slave  stealing  an  offense.  Nabors  v. 
State,  6  Ala.  200. 

The  words  "inveigle,  entice,  steal,  and 
carry  away,"  in  the  Penal  Code  (Clay's 
Dig.  p.  419,  !  18),  denote  offenses  of  pre- 
cisely the  same  grade,  and  may  be  in- 
cluded in  the  same  count  of  the  indict- 
ment; and,  upon  proving  either,  the  state 
is  entitled  to  a  conviction.  Mooney  v. 
State,  8  Ala.  328. 

Two  slaves  were  stolen,  or  inveigled, 
in  the  state  of  Florida,  and  found  in  Ala- 
bama in  the  possession  of  the  prisoner, 
who  proved  that  he  had  obtained  them 
from  one  Smith  by  a  sale,  or  what  pur- 
ported to  be  a  sale,  from  Smith  to  him. 
Held,  that  he  could  not  be  convicted,  on 
an  indictment  for  stealing  the  slaves, 
without  proof  that  they  were  stolen  by 
him  in  Florida  and  were  brought  by  him 
into  Alabama.  State  v.  Adams,  14  Ala. 
486. 

An  indictment,  under  Pen.  Code,  c.  1, 
§  18,  for  inveigling  slaves,  etc.,  must  al- 
lege all  the  facts  necessary  to  create  the 
offense  denounced  by  the  statute.  An 
indictment  charging  the  offense  gener- 
ally, as  a  larceny  at  common  law,  is  in- 
sufficient.    Williams  v.  State,  15  Ala.  259. 

Pen.  Code,  c.  4,  §  18,  relating  to  slave 
stealing  (Clay's  Dig.  p.  419,  §  18),  has 
no  extraterritorial  operation.  Spencer  v. 
State,  20  Ala.  24. 

When  one  man  has  carried  away  the 
slave  oi  another,  the  question  whether  or 
not  he  is  guilty  of  a  felony,  under  Code, 
§  3130,  relative  to  the  punishment  of  any 
one  who  inveigles,  steals,  or  entices  away 
any  slave,  depends  on  the  intent  with 
which  the  act  was  done.  Whenever  there 
is  not  clear  and  satisfactory  proof  of  the 
felonious  intent  denounced  by  the  stat- 
ute, concurring  with  the  act  of  carrying 
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away,  there  is  no  ground  for  a  convic- 
tion.   Spivey  v.  State,  26  Ala.  90. 

Code,  §  3130,  provides  that  any  person 
who  inveigles,  steals,  or  entices  away  any 
slave;  with  intent  to  convert  such  slave 
to  his  own  use,  or  the  use  of  another, 
etc.,  shall  be  punished,  etc.  Held,  that 
at  common  law  a  bailee,  who  had  ac- 
quired, possession  of  goods  without  any 
intent  at  the  time  to  steal  them,  could 
not,  during  the  continuance  of  the  .bail- 
ment, commit  larceny  as  to  such  goods, 
unless  he  broke  the  bulk  or  package. 
Yet  this  statute  makes  no  such  exception. 
It  includes  *'any  person"  who  tommits 
either  one  of  the  acts  denounced  by  it 
with,  the  felonious  intent  indicated  by  its 
terms.  It  embraces  the  carrying  away, 
etc.,  of  "any  slave,"  whether  in  the  actual 
possession  of  the  owner  or  of  a  bailee, 
or  in  the  merely  constructive  possession 
of  another.    Spivey  v.  State,  26  Ala.  90. 

'^Conversion"  and  "carrying  away"  are 
neither  synonyms  nor  convertible  terms. 
A  felonious  carrying  away,  of  a  slave  nec- 
essarily includes  a.  conversion,  but  a  con- 
version does  not  necessarily  include  a 
carrying  away;  and  a  mere  conversion, 
even  with  a  criminal  intent,  is  no  felony, 
unless  there  is  also  a  carrying  away. 
Spivey  v.  State,  26  Ala.  90. 

The  statute  of  this  state  respecting  the 
stealing,  inveigling,  etc.,  of  slaves  (Code, 
!  3130),  was  intended  to  afford  ampler 
protection  and  security  to  slave  property 
than  was  afforded  by  the  rules  of  the 
common  law,  and  makes  several  radical 
changes  in  the  common  law.  Spivey  v. 
State,  26  Ala.  90. 

At  common  law  a  taking  was  neces- 
sary to  constitute  larceny;  but  not  so  as 
to  all  the  offenses  created  by  Code, 
§  3130,  providing  that  any  person  who 
inveigles,  steals,  or  entices  away  any 
slave,  with  intent  to  convert  such  slave 
to  his  own  use  or  to  the  use  of  another, 
etc.,  must,'  on  conviction,  be  imprisoned, 
etc.     Spivey  v.  State,  26  Ala.  90.' 


§  5. 


Duties  and  Liabilities  of  Own- 


era. 


The  owner  of  a  slave  is  not  liable  to  a 
physician  for  attending  the  slave  at  the 
request  of  a  person  hiring  him.  Meeker 
V.  Childress,   Minor  109. 

Under   an   indictment   for   concealing  a 


slave  "charged  with  a  capital  offense."  i: 
must  be  understood  to  mean  a  duifc 
made  in  a  legal  form.     State  v,  Dancai 

9  Port.  260. 
The  owner  of  a  slave  is  under  a  moni 

and  legal  obligation  to  supply  his  nens- 
sary  wants.  While  the  slave  renums  a- 
der  his  protection,  he  is  the  judge  of  tic 
extent  of  his  wants,  but  can  not  absohc 
himself  from  this  obligation  by  Tohntr- 
ily  permitting  the  slave  to  be  absent  fros 
him,  unless  he  provides  some  person  tc 
stand  in  the  relation  of  master  to  *h 
slave.  Gibson  v.  Andrews,  4  .Ma.  6S.  th- 
ing Fisher  v.  Campbell,  9  Port  210. 

§  6.  Transfer  of  Slaves. 

In  GenenL — A  deed  of  slaves,  by  yAic 
a  life  estate  is  conveyed  to  one  and  b 
wife,  with  remainder  to  their  childrR 
lawfully  begotten,  is  not  an  incnmbruc^ 
on  the  property  necessary  to  be  reconk<I 
in  Alabama,  when  the  property  is  aitr- 
wards  removed  there.    Catterlin  r.  Hard) 

10  Ala.  511. 
A  deed  made  in  Georgia,  by  whicii.  tt 

contemplation  of  marriage,  slaves  are  cc:- 
veyed.  to  trustees  in  trust  for  the  «?i- 
rate  use  of  the  wife,  is  not  such  an  insxn- 
ment  as  is  by  law  required  to  be  recordfi< 
on  the  removal  of  the  property  to  Ai- 
bama.     Smith  v.  Ruddle,  15  Ala.  28. 

When  the  indorsements  on  a  deed  coa- 
veying  a  slave  show  at  what  time  it  vas 
left  with  the  clerk  for  registration.  aa« 
the  book  and  page  in  which  it  is  r^ 
corded,  and  these  indorsements  appear  '^ 
have  been  made  by  the  clerk,  there  a » 
substantial  compliance  with  the  sunte 
(Clay's  Dig.  p.  155,  §  23),  and  the  s* 
dorsements  may  be  read  in  cTidcact 
Parsons  v.  Boyd,  20  Ala.  112. 

The  act  which  makes  it  illegal  to  $el  ^ 
slave  without  a  license  does  not  apply  *-^ 
an  exchange  of  slaves.  Gunter  r.  Le^ckey. 
30  Ala.  591. 

Sales. — On  the  issue  of  negligew*  ^ 
a  vendee  in  respect  to  a  slave  who.  w^** 
in  his  possession,  was  burned  by  a  la^ 
and  afterwards  sent  to  a  distance  to  * 
vendor,  on  a  rescission  of  the  con^r*^  ^* 
purchase,  it  may  be  shown  that  thesU« 
had  been  forbidden  to  use  the  lamp.  ^^ 
was  sent  off  only  after  the  physician  »^5 
attended  him  had  been  consulted  and  ^' 
been  consulted  and  had  said  that  he  tctH 
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be  sent  with  safety.  Stone  v,  Watson,  37 
Ala.  379. 

Bills  of  Sale— Necessity  of  Recorda- 
tioa— It  is  required  by  statute,  in  North 
Carolina,  that  on  the  sale  of  slaves  the 
bill  of  sale  shall  be  recorded,  but  a  sale 
is  valid  as  between  the  parties  without 
such  record.  Goodwin  v.  Morgan,  1 
Stew.  278. 

Warranty  as  to  Soimdaess  of  MiniL^ 
A  warranty  of  the  soundness  of  the  ''per- 
son" of  a  slave  includes  the  warranty  of 
soundness  of  mind.  Caldwell  v.  Wallace, 
4  Stew.  &  P.  282. 

A  warranty  of  soundness  of  mind  does 
not  mean  that  the  slave  possesses  as 
much  mental  capacity  as  is  ordinarily 
found  among  slaves.  Athey  v.  Olive,  34 
Ala.  711. 

Warranty  as  to  Title. — Loss  of  prop- 
erty in  slaves  by  a  general  act  of  emanci- 
pation passed  by  the  sovereign  power  is 
not  a  breach  of  a  warranty  of  title  to  in- 
dividual slaves  between  buyer  and  seller, 
made  prior  to  such  emancipation.  Fitz- 
patrick  v.  Hearne,  44  Ala.  171. 

Actions  and  Counterclaims  for  Breach 
of  Warranty.— A  bill  of  sale  of  a  slave, 
eight  years  old,  contained  a  warranty  in 
these  words:    "I  also  do  warrant  Joe  to 
be  sound  in  mipd  and  body,  with  the  ex- 
ception of  his  legs;   and  I  do  hereby  bind 
myself  that,  if  his  legs  should  injure  him 
from  being  a  serviceable  boy  at  the  age 
of  fifteen  years,  to  make  him  good."     In 
an  action  for  a  breach  of  this  warranty, 
it  was  held  that  the  meaning  of  the  war- 
ranty was  that  if  the  injury  to  the  boy's 
legs   should  lessen  his  capacity  for  serv- 
ice  at  the  age   of  15  the  vendor  should 
make  good  that  injury,  and  not  that  the 
boy    should  have   at   that  age,   a   market 
value   equal  to  that  of  a  boy  capable  of 
doing   ordinary   service    on   a   plantation, 
and   that  evidence  as  to  the  bo/s  situa- 
tion,  both  before  and  after  the  specified 
time,    but  not   so  remote  as  not  to  fur- 
nish   a  reasonable  presumption  as  to  his 
condition    at    that    time,  was    admissible. 
Ging^les  v.  Caldwell,  21  Ala.  444. 

In  an  action  to  recover  for  the  un- 
soundness of  a  slave  sold  to  the  plain- 
tiff, a  physician  who  attended  him  may 
testify  by  whom  and  at  whose  request 
and  as  whose  property  he  was  called  to 
attend    him,    when    the    plaintiff    claims 


damages  by  the  physician's  bill.    Stone  v, 
Watson,  37  Ala.  279. 

Mortgages^ — Where  a  mortgagor  of 
slaves,  without  objection  by  the  mort- 
gagee, delivered  them  to  a  third  party  in 
order  that  they  might  be  more  profitably 
employed,  and  the  debt  more  easily  paid, 
the  latter's  promise  to  pay  for  their 
services  will  be  presumed,  and  the  mort- 
gagee may  maintain  assumpsit  for  all 
services  not  accounted  for  to  himself,  or 
the  mortgagor  after  notice  by  the  former 
not  to  pay  to  the  latter,  though  the  mort- 
gage had  already  been  foreclosed  and  the 
slaves  sold,  in  which  proceeding  the 
transferee  was  not  compelled  to  account 
for  the  service  of  the  slaves.  Hutchin- 
son V.  Dearing,  20  Ala.  798. 

Slaves  were  transferred  to  two  persons 
by  an  absolute  bill  of  sale,  but  afterwards 
the  owner  was  allowed  to  treat  it  as  a 
security  for  a  debt.  On  accounting  it  ap- 
peared that  after  applying  the  hire  of  the 
slaves  to  the  debt  there  was  a  balance 
over  in  favor  of  the  owner.  The  slaves 
had  been  in  the  exclusive  possession  of 
one  of  the  creditors.  Held,  that  an  im- 
plied promise  to  pay  for  the  hire  of  the 
slaves  could  not  be  raised  against  the 
creditor  who  had  not  had  their  posses- 
sion and  services.  Smith  v,  Pearson,  26 
Ala.  603. 

An  instrument  reciting,  "This  day  re- 
ceived of  R.  $220,  for  the  pa^^ment  of 
which  by  the  25th  of  December  next  I 
hereby  assign  over  to  said  R.  the  free  and 
full  title  to  a  certain  negro  girl,"  is  a 
mortgage  of  the  slave,  and  not  a  bill  of 
sale.  Ross  v.  Ross,  21  Ala.  322.  See 
generally,  the  titles  CHATTEL  MORT- 
GAGES;   SALES. 

Gifts. — In  a  suit  to  prevent  a  party 
from  removing  certain  slaves  from  the 
state  claimed  by  plaintiff  by  virtue  of  a 
deed  of  gift,  and  by  defendant  under  a 
subsequent  execution  sale,  where  defend- 
ant by  his  answer  insisted  that  the  deed 
set  out  by  complainants  was  not  recorded 
or  proved  as  prescribed  by  the  law  of  the 
state  where  executed,  he  must  show  that 
it  would  be  invalid  there  unless  so  re- 
corded.    Catterlin  v.  Hardy,  10  Ala.  511: 

Where  a  voluntary  deed  of  slaves  is 
made  in  another  state,  reserving  a  life 
estate  to  the  grantor,  who  takes  the 
slaves  to  Alabama,  the  deed  need  not  be 
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recorded  in  that  state.  Adams  v.  Brough- 
ton,  13  Ala.  731. 

Where  a  deed  of  gift  of  slaves,  with 
reservation  of  a  remainder,  is  executed  in 
another  state,  and  the  slaves  are  brought 
into  Alabama,  a  record  of  the  deed  is  not 
necessary  to  protect  the  remainder.  The 
second  section  of  the  statute  of  frauds 
applies  only  to  deed»  made  and  executed 
in  the  state.    Lyde  v.  Taylor,  17  Ala.  270. 

A.  executed  to  B.  a  deed  of  gift  of  all 
his  property,  both  real  and  personal,  and 
B.  at  the  same  time  executed  to  A.  a 
bond,  conditioned  that  he  would  let  him 
retain  possession  of  the  property  during 
his  life  and  the  life  of  his  wife,  or  until 
he  should  think  proper  to  make  a  divi- 
sion of  said  property  among  his  children. 
A.  subsequently,  whilst  living  in  the  state 
of  Missouri,  made  a  gift  of  a  portion  of 
the  property,  consisting  of  slaves,  to  one 
of  his  daughters  and  her  husband,  who  at 
the  same  time  executed  a  bond,  binding 
themselves  to  hire  said  slaves  to.  him 
during  his  life  and  the  life  of  his  wife. 
Held,  that  an  absolute  sale  of  the  prop- 
erty to  B.,  made  subsequently  to  the  ex- 
ecution of  the  deed  by  A.,  to  his  daughter 
and  her  husband,  could  not  defeat  their 
rights,  although  such  sale  was  founded  on 
valuable  consideration.  Strong's  ExVs 
V.   Brewer,  17  Ala.  706. 

A  gift  by  deed  of  a  slave,  on  the  con- 
dition that  the  donee  shall  emancipate 
him,  vests  the  title  absolutely  in  the 
donee,  and  the  donor  can  no  more  revoke 
it  than  he  could  a  gift  to  which  no  con- 
dition was  attached.  Gaunt  v,  Tucker's 
Ex'rs,  18  Ala.  27. 

Under  the  statute  laws  of  North  Car- 
olina, a  parol  gift  of  slaves  is  null  and 
void.    McCullough  v.  Walker,  20  Ala.  389. 

A  deed  of  gift  executed  in  another 
state,  by  which  slaves  are  given  to  a 
married  woman  "during  her  natural  life, 
to  her  separate,  sole,  and  exclusive  use 
and  behoof,"  and  at  her  death  to  her 
children,  need  not  be  recorded  in  Ala- 
bama.   Michan  v,  Wyatt,  21  Ala.  813. 

A  separate  estate  in  slaves  may  be 
created  by  a  verbal  gift  to  a  married 
woman,  consummated  by  delivery,  and 
the  donor  can  not,  by  deed  subsequently 
made  without  the  consent  of  the  donee, 
and  while  the  latter  is  in  possession, 
alter   the   terms   of   the     gift.      Crabb's 


Adm'r  v.  Thomas,  25  Ala.  211 

A  deed  of  gift  executed  in  aotkr 
state,  and  conveying  a  slave  to  one  kr 
life,  with  remainder  to  his  danghter,  is 
not  affected  by  a  failure  to  record  it  i 
this  state,  as  there  is  no  statute  rehir- 
ing it.  Fralick  v.  Presley,  M  Ah.  4S: 
citing  Swift  v,  Fitzhugh,  »  Port  39. 

In  1942  there  was  no  statute  aathsr- 
izing  the  clerk  of  the  county  court,  c: 
any  other  officer,  to  receive  or  certiiy 
an  acknowledgment  of  the  execntioo  r 
an  absolute  deed  of  gift  of  a  shfc,  •?: 
to  spread  it  on  the  county  reconii 
Hatcher  v.  Clifton,  35  Ala.  275. 

A  parol  gift  of  slaves,  made  ia  Geor- 
gia, where  the  donor  and  slaves  vert 
is  to  be  construed  by  the  laws  of  tis: 
state,  although  the  donees  lived  here 
Henderson  v.  Arams,  35  Ala.  733,  cit- 
ing Peake  v.  Yeldell,  17  Ala.  €%;  Tv- 
ner  v.  Fenner,  19  Ala.  955;  Enos  t 
Kittrell,  33  Ala.  449. 

A  verbal  gift  of  slaves  to  a  penos 
for  life,  with  a  remainder  over  whid  :i 
void,  passes  the  entire  interest  in  tbc 
to  such  person,  under  the  laws  of  Geor- 
gia.    Adams  v,  McMichael,  37  Ak  431 

Under  the  provisions  of  Code,  §i  12T^ 
1296,  relating  to  the  registration  of  c- 
struments,  the  record  of  a  deed  of  gin 
conveying  a  life  estate  In  slaves,  in  tbe 
county  in  which  the  grantor  resides  c- 
where  the  property  was  at  the  time,  op- 
erates as  constructive  notice  of  its  coi- 
tents.     Twelves  v.  Nevill,  39  Ala.  m 

Where  a  deed  of  gift  conveying  i  -• 
estate  in  slaves  was  recorded  under  t*^ 
provisions  of  Code,  §§  1274-l»e»  reb:- 
ing  to  the  registration  of  instnunests  = 
the  county  where  the  grantor  resided 
and  where  the  property  was  sitoatetl  • 
was  not  necessary  that  it  shonld  b( 
again  recorded  within  four  months  :: 
another  county  to  which  the  propenT 
was  removed.  Twelves  r.  Nevill,  W  ^ 
175. 

Devises.— Slaves  to  whom  the  testate 
attempted  to  bequeath  their  freedom  r 
to  the  residuary  legatee  under  the  vi- 
and  not  to  the  heirs  at  law,  as  proper! 
undisposed  of  by  the  will.  Robersocs 
Heirs  v,  Roberson's  Ex'rs,  21  Ah.  J?l 

§  7.  Hiring  of  Slaves. 

Requisites  and  Validity  of  Cootntt- 
Where  a  slave  is  placed,  by  his  o«a«f 
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in  the  possession  of  a  third  person,  "to 
take  care  of  him,  keep  him  until  called 
for,  and  pay  nothing  for  his  hire  during 
the  time  he  might  have  him,"  this  is  a 
mere  deposit,  and  does  not  amount  to  a 
contract  of  hiring.  Farrow  v.  Bragg's 
Adm'r,  30  Ala.  261. 

Construction  and  Operation  and  Ef- 
fect—The owner  of  a  hired  slave  is  not 
bound  to  pay  a  physician  employed  by 
the  hirer  to  attend  the  slave.  Meeker  v 
Childress,  Minor  109. 

The  hirer  of  a  slave  for  a  definite  pe- 
riod becomes  his  purchaser  for  the  time 
agreed  on,  so  that  he  is  liable  to  the 
owner  for  the  hire  for  the  entire  time, 
though  the  slave  die  within  such  time 
by  an  act  of  God.  Ricks  v.  Dillahunty,  3 
Port  133. 

The  hirer,  where  no  agreement  to  the 
contrary  is  made,  is  responsible  for 
medical  services  rendered  to  the  slave 
during  the  period  for  which  he  is  hired; 
but,  if  such  hirer  should  permit  the 
slave  to  be  absent  from  him,  the  owner 
would  be  responsible  for  necessary  med- 
ical services  as  well  as  the  hirer.  Gib- 
son V.  Andrews,  4  Ala.  ^. 

If,  during  >a  permissive  possession  of 
slaves,  under  a  gratuitous  bailment  of 
less  than  three  years'  continuance,  they 
return  to  the  possession  of  the  bailor, 
without  the  agency  of  the  bailee,  and 
the  latter  again  receive  them  on  an  un- 
dertaking to  return  them  to  the  bailor, 
his  possession,  within  the  second  sec- 
tion ol  the  Alabama  statute  of  frauds, 
will  again  commence  from  the  time  of 
the  second  delivery.  Stubblefield  v. 
Oden,  0  Ala.  651. 

A  provision  in  a  contract  for  the  hire 

of    slaves   that   the   owner   shall  "deduct 

or  account  for  all  time  lost  by  sickness 

or    otherwise,"  being    evidently   intended 

for  the  benefit  of  the   hirer,  must   be  so 

construed   as   to    effect    that   intent,  and 

the    term   "otherwise"  be   taken   to  refer 

to    death   or   other   cause,   unmixed   with 

the    fault  of  either  party,   by   which   the 

slaves    are     rendered    incapable     of   per- 

fortning    the    expected   service.     Nesbitt 

«/.    Drew,    17     Ala.    379,    citing    Davis   v. 

Wade,  4  Ala.  208. 

The  provision  in  a  contract  for  the 
hire  of  slaves  that  the  owner  shall  de- 
duct   for    all    time    lost    by    sickness  or 


otherwise  includes  only  time  lost  by  dis- 
ablity  unconnected  with  the  fault  of  ei- 
ther party,  and  does  not  authorize  the 
owner  to  take  away  a  slave  at  any  time 
and  allow  a  corresponding  abatement  for 
the  hire.     Nesbitt  v.  Drew,   17  Ala.  379. 

Where  the  contract  for  the  hire  of  a 
slave  specifies  merely  the  time  and  the 
price  agreed  to  be  paid,  the  law  will  im- 
ply the  obligation  on  the  part  of  the 
hirer  to  furnish  suitable  clothing  and 
provisions,  and  medical  attention  in  case 
of  sickness;  but  a  stipulation  in  the  con- 
tract that  he  shall  provide  clothing  and 
board  will  be  construed  as  limiting  his 
liability  to  what  is  expressed.  Sims  v, 
Knox,  18  Ala.  236. 

If  the  hirer  of  a  slave  is  not  bound  by 
his  contract  to  pay  for  medical  services 
rendered  the  slave,  and  such  services 
are  rendered  at  the  instance  of  the 
owner,  he,  and  not  the  hirer,  is  respon- 
sible for  them.  Sims  v.  Knox,  18  Ala. 
236. 

When  the  contract  of  hiring  is  in  writ- 
ing, and  general  in  its  terms,  not  re- 
stricting the  employment  of  Xhe  slave  to 
any  particular  business,  the  hirer  has  a 
right  to  give  him  any  business  in  which 
slaves  are  usually  employed,  not  plac- 
ing his  life  or  health  in  extraordinary 
peril,  or  rehire  him  to  another  to  be  so 
employed,  and  parol  evidence  is  not  ad- 
missible to  show  that  the  labor  of  the 
slave  was  to  be  restricted  to  any  partic- 
ular business.  Seay  v,  Marks,  23  Ala. 
532. 

Failure  to  Call  in  Physician  as  Negli* 
gence. — ^The  law  does  not  make  it  the 
duty  of  the  hirer,  under  a  contract,  gen- 
eral in  its  terms,  to  call  a  physician  on 
every  occasion  when  the  slave  is  sick, 
and  the  hirer  does  not  know  what  is  the 
matter  with  him;  nor  does  it  pronounce 
him  guilty  of  neglect  merely  because  he 
does  not,  under  such  circumstances,  call 
in  a  physician.  Alabama  &  T.  R.  R.  Co. 
V,  Burke,  27  Ala.  635. 

Hirer's  Authority    to    Punish  Slave. — 

When  there  are  no  stipulations  to  the 
contrary,  a  person  who  hires  a  slave  is 
clothed  with  the  power  of  the  master  to 
inflict  reasonable  punishment.  But  the 
chastisement  must  be  of  such  a  charac- 
ter as  to  obtain  the  submission  of  the 
slave  to  legitimate  authority  with  as  lit- 
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tie  risk  of  permanent  injury  to  the  slave 
or  his  owner  as  is  reasonably  compati- 
ble with  the  surroundings.  Tillman  v. 
Chadwick,  37  Ala.  317,  citing  Hogan  v. 
Carr,  d  Ala.  471;  Dave  v.  ?Ute,  22  Ala. 
23;  Eskridge  v.  State,  25  Ala.  30. 

Under  the  statute  the  hirer  of  a  slave 
has  the  authority  of  the  master  to  inflict 
reasonable  punishment  on  the  slave,  in 
the'  absence  of  qualifying  stipulations  in 
the  contract  of  hiring.  What  is  reason- 
able punishment  is  a  question  which  ad- 
mits of  no  certain  and  uniform  solution, 
and  must  depend  on  the  nature  of  the 
offense  and  the  temper  of  the  slave 
while  receiving  the  punishment.  Till- 
man V,  Chadwick,  37  Ala.  317. 

Rescission,  Amendment,  or  Termina- 
tion.— ^The  hirer  of  a  slave  impliedly 
agrees  to  employ  him  in  some  lawful 
business,  and,  if  he  should  incite  him  to 
what  is  unlawful,  as  stealing,  the  owner 
would  be  entitled  to  rescind  the  con- 
tract.    Rasco  V.  Willis,  5  Ala.  38. 

If  a  contract  of  hiring  of  slaves  is  re- 
scinded by  the  owner  on  the  ground 
that  the  hirer  incited  or  compelled  the 
slave  to  steal,  the  hirer  would  be  re- 
sponsible only  for  the  value  of  the  serv- 
ices rendered  by  the  slave  estimated  by 
the  contract  previously  made.  Rasco  v. 
Willis,  «  Ala.  38. 

Evidence  that  the  defendant  kept  a 
small  grogshop  about  which  negroes  re- 
sorted, and  of  other  circumstances  tend- 
ing to  show  that  the  defendant  received 
stolen  goods  from  them,  is  not  admissi- 
ble to  show  that  the  defendant  incited  a 
slave  which  he  hired  of  the  plaintiff  to' 
steal,  without  first  connecting  the  slave 
with  such  unlawful  acts.  So  held  in  an 
action  by  plaintiff,  who  had  rescinded 
the  contract,  to  recover  the  value  of  the 
slave's  services.  Rasco  v.  Willis,  5 
Ala.  38. 

If  one  to  whom  a  slave  is  bound  as  an 
apprentice  for  a  term  of  years,  before 
the  expiration  of  such  term,  renounces 
his  trust,  and  suffers  the  slave  to  be 
converted  by  a  third  person,  the  owner 
will  become  entitled  to  the  immediate 
possession,  and  may  bring  trover  for 
the  conversion.  Tucker  v.  Magee,  18 
Ala.  99. 

If  a  slave  is  falsely  represented  by  her 
owner,  at  the  time  of  hiring  her,  to  be  a 


good  cook,  washer,  and  ironer,  soch  cis- 
representation  authorizes  the  hirer  te 
rescind  the  contract  Wilkinson  v.  Mok- 
ley,  30  Ala.  562. 

Where  a  bailor  of  slaves,  on  delirc- 
ing  possession  of  them  to  the  batlct,  de- 
clares that  he  gives  or  lends  them  t: 
her,  "but  subject  to  his  call  at  aiy 
time,"  his  right  to  reclaim  die  shves 
and  terminate  the  bailment  is  not  ce:- 
essarily  limited  to  the  life  of  the  Uil(f 
McGehee  v.  Mahone,  37  Ala.  258. 

Performance  or  Breach  in  GcncnL- 
In  the  absence  of  any  express  agrte- 
ment  to  the  contrary,  the  full  amoonrci 
the  hire  of  a  slave  must  be  paid,  thoig^. 
during  the  term  he  was  disabkd  fr:r 
performing  any  labor.  Ontlaw  t.  Cc>i 
Minor  257. 

A  covenant  by  the  hirer  of  a  slavf : 
return  it  to  the  owner  at  the  cxpiratx 
of  the  term  binds  the  hirer  to  paj  ^ 
price  agreed  on  for  the  whole  ten: 
though  the  slave  died  before  its  expir;* 
tion.     Perry  v.  Hewlett,  5  Port.  31i 

If  the  covenants  be  for  the  hire  aac 
return  of  two  slaves,  and,  on  the  ttr: 
of  one,  the  owner  takes  the  other  o:: 
of  the  possession  of  the  hirer,  befcr: 
the  end  of  the  term,  without  his  coast:* 
the  covenant  to  pay  for  the  hire  of  boi 
slaves  is  discharged.  Perry  v.  Hewkti 
6  Port.  318. 

If  the  hirer  of  a  slave  refuse  to  %- 
vide  necessary  medical  attendance  '- ' 
the  slave,  and  insist  on  his  Itbor^i 
when  physically  unable  to  do  so.  '^ 
owner  may  take  possession  of  the  sj^ 
for  the  purpose  of  having  medical  r- 
tendance  afforded  him,  and,  on  the  n- 
fusal  of  the  hirer  to  receive  the  sU* 
again  when  restored  to  health,  the  r- 
tire  amount  of  the  hire  is  recovtra:-* 
of  him.     Hogan  v,  Carr,  6  Ala.  4?L 

Where  a  slave  who  has  been  hired  c. 
leaves  his    employer   and    returns  to  "* 
owner,   and    the   employer   makes  a  -^ 
mand    on   the    owner,    and    consents  ' 
take  the  slave  if  returned  the  next  &• 
a  second  demand  is  not  necessary  \^^ 
V.  Buford,  8  Ala.  134. 

A  bailee  of  slaves,  who  recognizes  *." 
title  of  the  owners,  two  of  whoc  i^ 
infants,  and,  acting  in  good  faith,  k^;' 
them  subject  to  delivery  whcneteT  ^ 
gaily  demanded,  but  who,  in  conseqctt"* 
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of  instructions  from  the  guardian  of  the 
infants,  refuses  to  deliver  them  to  the 
other  joint  owners,  without  his  author- 
ity, is  not  chargeable  in  equity  with 
what  the  slaves  would  have  hired  for, 
but  only  with  the  actual  value  of  their 
services,  after  deducting  the  expenses  of 
their  food  and  clothing.     Leach  v.  West, 

16  Ala.  250. 

Where  two  slaves  are  hired  for  a  year 
at  a  gross  sum,  the  contract  is  entire, 
and  its  entire  fulfillment  a  condition 
precedent  to  its  enforcement.  If,  there- 
fore, the  owner  take  one  of  them  from 
the  service  of  the  hirer  before  the  expi- 
ration of  the  term,  without  his  consent, 
he  can  not  recover  any  part  of  the  price 
contracted  to  be  paid.    Nesbitt  v.  Drew, 

17  Ala.  379. 

Where  slaves  are-  hired  to  work  at  a 
sawmill,  it  is  not  a  breach  of  the  con- 
tract to  employ  them  in  rafting  saw  logs 
down  an  adjacent  river,  that  being,  at 
the  time  of  the  hiring  and  long  before, 
a  part  of  the  ordinary  labor  performed 
by  the  hands  at  said  mill.  Nesbitt  v. 
Drew,  17  Ala.  379. 

If  the  owner  take  possession  of  a 
hired  slave,  when  there  has  been  no  vio- 
lation of  the  contract  on  the  part  of  the 
hirer,  he  loses  his  right  to  hire;  if  he  re- 
fuses to  deliver  the  slave  on  demand, 
the  fact  that  he  afterwards  sends  him 
away  alone,  with  directions  to  return  to 
the  hirer  (which  instructions  the  slave 
disobeys,  and  runs  away),  does  not  ex- 
cuse the  refusal.  McNeill  v.  Easeley,  24 
Ala.  455. 

When  a  slave  who  is  hired  for  one 
month  does  not  work  the  full  term,  no 
recovery  can  be  had  on  the  contract,  as 
it  is  entire.    Petty  v.  Gayle,  25  Ala.  472. 

The  bailee  of  a  slave,  under  a  con- 
tract of  deposit,  is  not  liable  to  the  per- 
sonal representative  of  the  bailor  for 
hire  until  after  demand  made.  Farrow 
V,  Bragg's  Adm'r,  30  Ala.  261. 

Where  the  holder  retakes  the  posses- 
sion of  his  slave  before  the  expiration  of 
the  stipulated  time  of  hiring  and  against 
the  objection  of  the  hirer,  he  can  not 
afterwards  recover  any  portion  of  the 
hire.  Farrow  v.  Bragg's  Adm'r,  30  Ala. 
^61. 

If  the  owner  retakes  the  possession  of 
his    slave  during  the  term  without  legal 


cause,  and  refuses  to  surrender  htm  on 
the  demand  of  the  liirer  or  subhirer,  he 
is  guilty  of  a  breach  of  the  contract,  and 
can  not  recover  any  portion  of  the  hire. 
Harris  v,  Maury,  80  Ala.  679. 

Where  two  slaves  are  hired  for  a  spec- 
ified term  at  a  gross  sum,  the  contract  is 
entire,  and  its  entire  fulfillment  by  the 
owner  is  a  condition  precedent  to  its 
enforcement.  Harris  v,  Maury,  30  Ala. 
679. 

In  this  state  it  is  settled  that  the  hirer 
of  a  slave  for  a  fixed  period  becomes  a 
purchaser  of  the  slave  for  that  period, 
and  his  liability  for  the  entire  amount  of 
the  contract  will  not  be  affected  by 
emancipation  of  the  slave  by  the  mili- 
tary forces  of  the  United  States  during 
the  term  of  the  contract.  Leslie  v, 
Langham's  Ex'rs,  40  Ala.  524. 

A  person  may  be  liable  on  a  note  for 
the  hire  of  slaves,  though  the  slaves 
never  went  into  the  possession  of  the 
hirer,  if  the  failure  to  take  possession 
was  the  hirer's  fault.  Jemison  v.  Hear- 
ing's Ex'rs,  41  Ala.  2S3. 

One  who  hired  a  slave  for  a  fixed  and 
definite  period  is  liable  for  the  entire 
hire,  though  the  slave  was  emancipated 
during  the  term.  Buford  v.  Tucker,  44 
/\ia.  ov. 

Losing  and  Converting  Slaves.  —  If  a 
slave  is  hired  for  a  particular  service, 
and  is  afterwards  employed  in  a  di£Fer- 
ent  one,  this  is  a  conversion  for  which 
the  owner  may  bring  trover,  and  re- 
cover the  value  of  the  slave,  with  inter- 
est from  the  time  of  conversion.  Mose- 
ley  V.  Wilkinson,  24  Ala.  411. 

If  a  slave  is  hired  for  a  particular 
service  and  is  afterwards  employed  by 
the  hirer  in  another  and  different  serv- 
ice, it  is  a  conversion,  if  the  owner  elect 
so  treat  it    Fail  v,  Mc Arthur,  31  Ala.  26 

Chastising,  Injuring,  Killing  or  Caus- 
ing Death  of  Slave. — The  owner  of  a 
steamboat,  who  employs  a  slave  thereon, 
is  only  liable  to  the  owner  of  the  slave, 
in  the  event  of  his  being  killed,  for  gross 
negligence.  Williams  v,  Taylor,  4  Port. 
234. 

Trustees    who    are    authorized    to    re- 

iceive  the  profits^   but  who    have  -not  a 

right  to  possession  of  the  boat,  are  not 

liable  for  injuries  to  a  slave  who  is  hired 
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on  board.  Williams  v.  Taylor,  4  Port. 
234. 

Where  the  owner  of  a  slave  at  the 
time  of  hiring  him  out  to  work  on  a 
steamboat  has  knowledge  of  defects  in 
the  boat,  he  takes  the  risk  of  injury 
therefrom  to  the  slave.  Williams  r.  Tay- 
lor, 4  Port.  294. 

Where  one  hires  a  slave  for  a  limited 
time,  and  fails  at  the  expiration  of  the 
term  to  redeliver  him  to  the  owner,  he 
is  prima  facie  liable  for  his  value;  but  if 
it  be  shown  that  the  slave  has  died  dur- 
ing the  term  for  which  he  was  hired,  it 
devolves  on  the  owner  to  show  that  the 
death  resulted  from  a  violation  of  duty  on 
the  part  of  the  hirer.  Wilkinson  v. 
Moseley,  18  Ala.  288. 

If  one  hires  a  slave  for  a  particular 
service,  and  afterwards  appropriates 
him  to  a  service  different  from  that  con- 
templated by  the  contract,  and  the  slave 
is  lost,  the  hirer  is  liable  in  trover  for 
the  value  of  the  slave,  though  the  loss 
was  the  result  of  inevitable  casualty. 
Hooks  V.  Smith,  18  Ala.  338. 

In  the  absence  of  an  express  stipula- 
tion, the  owner  delegates  to  the  hirer 
the  same  right  to  punish  and  correct  the 
slave  which  he  himself  has;  but  if  the 
punishment  inflicted  by  the  hirer,  when 
considered  with  a  just  regard  to  all  the 
attendant  circumstances,  is  either  cruel 
or  barbarous,  he  becomes  a  trespasser 
ab  initio,  and  liable  to  damages  to  the 
suit  of  the  owner.  Nelson  v,  Bondurant, 
26  Ala.  341. 

But  the  mere  fact  that  the  slave  was 
tied  when  the  punishment  was  inflicted, 
and  so  secured  as  to  prevent  resistance 
on  his  part,  does  not  affect  the  rights  or 
liabilities  of  the  parties.  Nelson  v.  Bon- 
durant, 26  Ala.  341. 

.  A  plea  averring  that  the  defendant,  at 
the  time  of  the  alleged  trespass,  had  the 
rightful  and  legal  control  and  posses- 
sion of  the  slave,  under  a  contract  of 
hiring,  from  his  owner,  that  the  slave 
refused  to  obey  him,  and  forcibly  re- 
sisted the  exercise  of  his  lawful  author- 
ity, and  that  he  only  inflicted  such  proper 
and  moderate  chastisement  as  was  ab- 
solutely necessary  to  overcome  such  re- 
sistance and  to  subdue  the  slave,  is  a 
full  defense  to  such  action.  Nelson  v 
Bondurant,  26  Ala.  341. 


:t 


The  mere  failure  to  call  in  a  physidaa 
to  a  hired  slave,  when  sick,  docs  nst 
constitute  negligence  on  the  part  of  tbe 
hirer,  if  the  disease  is  plain  and  simple. 
and  the  generality  of  mankind,  m  sad 
cases,  administer  medicines  withoc 
calling  in  a  physician.  Wilkinsoa  r. 
Moseley,  30  Ala.  662. 

If  the  raising  of  a  ginhouse  inTohes 
more  danger  than  the  ordinary  labor  o: 
a  plantation,  a  party  who  has  bired  i 
slave  specially  for  plantation  semcebs 
no  right  to  lend  him  to  another  for  ttt 
specific  purpose  of  raising  a  giohocse 
or  use  him  on  his  own  account  for  tba: 
purpose.  And  if  said  work  involns  ex- 
traordinary peril,  and  such  as  pradec 
masters  would  not  be  willing  to  \tai 
their  slaves  for,  a  party  who  has  hired  i 
slave,  under  a  general  contract  of  hir- 
ing, has  no  right  to  lend  him  to  asot^r 
to  engage  in  such  work,  or  use  bbn  k: 
such  work  himself.  Jopes  v.  Fort  3» 
Ala.  449. 

If  a  slave,  who  has  been  hired  ucdr 
a  general  contract  of  hiring,  or  under  i 
special  contract  for  plantation  sennce, 
is  employed  by  a  third  person,  withx: 
the  authority  of  the  hirer,  in  raising  i 
ginhouse,  and  is  killed  while  so  eogagei 
the  person  employing  him  is  liable  frr 
his  value  to  the  owner,  no  matter  whi: 
degree  of  care  he  exercised  in  hariBi 
the  work  performed.  And  he  is  also  la- 
ble  when  he  employs  the  slave,  with  '^^ 
authority  of  the  fairer,  in  raising  sx*! 
house,  when  such  work  is  forbtddeo  by 
the  scope  of  the  hirer's  contract  wtb 
the  owner,  though  he  does  not  ksov 
and  has  no  reason  to  suppose,  that  tk? 
party  from  whom  he  receives  the  skit 
is  not  the  owner.  Jones  v.  Fort,  36  .^ 
449. 

To  authorize  a  recovery  in  case  agaast 
the  hirer  of  a  slave,  when  it  is  shor: 
that  the  slave  died  in  his  possessioD  k* 
fore  the  expiration  of  the  time  of  birisg. 
it  must  appear  that  the  death  Ttsa\tti 
from  some  violation  of  duty  on  his  pa.*! 
Wilkinson  v.  Moseley,  30  Ala.  562. 

Recovery  for  Senrket,  or  for  Brack 
of  Contract. — Whether  an  action  be  is 
form  assumpsit  or  case,  the  proof  ccs: 
correspond  with  the  declaration.  When. 
therefore,  the  declaration  alleges  mereSr 
the  hiring  of  a  slave  and  the  promise  y- 
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the  defendant  to  treat  the  slave  with 
care  in  case  of  sickness  and  to  call  in  a 
physician,  if  necessary,  and  from  the 
aonobservance  of  these  promises  de- 
duces the  plaintiffs  right  to  recover, 
proof  that  the  slave'  was  hired  in  a  par- 
ticular place  and  for  a  particular  serv- 
ice, and  that  it  was  a  term  of  the  con- 
tract that  the  slave  should  not  be  re- 
hired and  sent  from  that  place,  or  be 
employed  in  a  different  service,  is  vari- 
ant from  the  declaration,  and  will  not 
authorize  a  recovery.  Wilkinson  v. 
Moseley,  18  Ala.  ^88. 

In  an  action  to  recover  the  value  of  a 
slave,  hired  as  a  servant  on  a  certain 
steamboat,  and  alleged  to  have  been 
lost  by  reason  of  a  breach  of  the  con- 
tract on  the  part  of  the  hirer,  the  fact 
that  the  boat,  before  and  at  the  time  of 
the  hiring,  was  running  as  a  regular 
packet  on  the  line  between  Mobile  and 
New  Orleans,  and  was  advertised  in  the 
newspapers  as  such,  in  the  absence  of 
proof  of  an  express  contract,  is  not  con- 
clusive evidence  of  a  contract  that  the 
boat  should  run  on  that  line,  and  not 
elsewhere,  during  the  term  of  hiring, 
but  is  a  circumstance  merely,  to  be  con- 
sidered by  the  jury,  in  connection  with 
the  other  testimony,  for  the  purpose  of 
ascertaining  what  the  real  contract  was. 
Myers  v.  Gilbert,  18  Ala.  W!, 

Trespass  may  be  maintained  by  the 
owner  against  the  hirer  of  a  slave,  for 
an  illegal  and  forcible  injury,  causing 
the  slave's  death,  committed  while  in 
the  hirer's  possession  under  his  contract. 
Nelson  v.  Bondurant,  ^  Ala.  341. 

Where  the  plaintiff  introduces  evi- 
dence of  an  act  tending  tp  show  negli- 
gence of  the  hirer  in  the  treatment  of  a 
slave,  the  defendant  has  the  right  to 
prove  that  he  acted  under  the  advice  of 
a  physician.  Alabama  &I  T.  R.  R.  Co.  v. 
Burke,  27  Ala.  535. 

The  action  of  trespass  will  lie  for  the 
owner  of  a  slave  against'  one  who  has 
hired  him  for  a  year,  for  injuries  in- 
flicted on  the  slave  by  cruel  treatment 
during  the  term,  the  owner  having  put 
and  end  to  the  possession  of  the  hirer, 
after  the  injuries  and  before  the  expira- 
tion of  the  term.  Hall  v.  Goodson,  32 
Ala.  277. 

In  trespass  brought  by  the  owner  of  a 


slave,  against  the  hirer,  for  injuries  in- 
flicted on  the  slave  during  the  term  by 
cruel  and  unreasonable  whipping,  the 
receipt  by  the  owner  of  the  hire,  for  the 
entire  term,  with  the  knowledge  of  the 
fact  that  the  hirer  had  inflicted  a  cruel 
and  unreasonable  whipping  to  the  slave, 
does  not  bar  his  right  to  maintain  the 
action.     Hall  v.  Goodson,  32  Ala.  277. 

Admissibility  of  Evidence  in  General. 

— Where,  in  an  action  to  recover  for  the 
death  of  a  slave  while  in  the  possession 
of  the  defendant,  evidence  is  introduced 
in  favor  of  the  plainti£F  to  show  that  the 
slave  came  to  his  death  while  he  was 
aiding  in  raising  a  ginhouse,  and  that  it 
was  imprudent  to  attempt  to  raise  such 
house,  evidence  is  admissible  in*  favor  of 
the  defendant  to  show  that  the  work  \ 
was  not  undertaken  until  after  consulta- 
tion as  to  whether  it  was  safe  to  pro- 
ceed with  it.  Jones  v.  Fort,  36  Ala.  449, 
citing  Alabama,  etc.,  R.  Co.  v.  Burke,  27 
Ala.  535,  541. 

In  trespass  by  the  owner  of  a  slave, 
against  a  hirer,  for  injuries  inflicted  dur- 
ing the  term  by  cruel  and  unreasonable 
whipping,  proof  of  threats  and  resist- 
ance by  the  slave  to  one  endeavoring  to 
capture  him  is  not  admissible  in  justifi- 
cation of  the  whipping,  where  it  ap- 
pears that  the  defendant  had  not  been 
informed  of  such  resistance  and  threats 
at  the  time.  Hall  v.  Goodson,  32  Ala. 
277. 

Where  the  hirer  of  a  slave  is  sued  for 
neglecting  to  furnish  him  with  medical 
aid  while  sick,  and  it  appears  that  the 
contract  of  hiring  was  made  by  an 
agent  of  the  plaintiff,  who,  under  au-  * 
thority,  agreed  to  pay  for  all  medical 
attendance  upon  the  slave,  evidence 
that  the  wife  of  the  hirer  informed  such 
agent  of  the  slave's  sickness,  and  re- 
quested him  to  send  a  physician,  and  of 
his  reply,  is  admissible  in  favor  of  the 
defendant,  if  it  is  shown  that  the  hirer 
himself  was  absent  from  home  during  a 
considerable  portion  of  the  time  of  the 
slave's-  sickness;  that  when  not  absent 
he  vras  at  home  only  at  night;  and  that 
his  wife  had  the  management  and  nurs- 
ing of  the  slave  throughout  his  sickness. 
Howard  v,  Coleman,  36  Ala.  721. 

Where  the  hirer  of  a  slave  is  sued  for 
exposing  him  to  smallpox  and  for  neg- 
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lecting  to  provide  medical  attendance 
for  him  while  sick,  and  evidence  is  in- 
troduced by  the  plaintiff  to  show  that 
the  defendant  was  unnecessarily  absent 
from  home  and  neglected  the  slave  dur- 
ing his  sickness,  the  defendant  may 
show  that  he  was  engaged  in  business 
which  required  such  absence;  that  the 
disease  was  introduced  into  his  family 
by  himself,  who  had  contracted  it  when 
on  a  necessary  visit  to  New  York,  and 
that  he  had  been  engaged  for  some  time 
in  business  which  rendered  visits  to 
Northern  cities  necessary.  Howard  v, 
Coleman,  36  Ala.  721, 

Charge  Misleading  Jury. — In  an  ac- 
tion to  recover  damages  for  injuries  re- 
sulting ta  a  slave  from  a  whipping  by  a 
bailee  for  hire,  a  charge  to  the  jury 
that,  if  the  whipping  was  beyond  what 
was  right  and  proper,  the  onus  was 
upon  the  defendant  to  show  that  the 
slave's  conduct  was  such  as  to  authorize 
the  bailee  to  whip  him  beyond  what  was 
right  and  proper,  is  rightly  refused.  Till- 
man V.   Chad  wick,  d7  Ala.  317. 

Recovery  against  Third  Persons. — If 
the  bailee  of  a  hired  slave  is  deprived  of 
his  possession  during  the  term  by  a 
third  person,  and  thereupon  notifies  his 
bailor  that  he  declines  to  sue  for  his  re- 
covery, and  requests  the  latter  to  sue, 
the  bailor  may  maintain  detinue  for  the 
slave  against  such  third  person  without 
waiting  for  the  termination  of  the  bail- 
ment.    Sims   V.    Boynton,   32   Ala.   353. 

Subcontracts. — If  the  hirer  lets  out 
the  slave  to  another,  and  he  loses  his 
life  while  engaged  in  a  perilous  business 
not  covered  by  the.  contract,  even  by 
inevitable  accident,  the  owner  may  re- 
gard the  misuse  of  the  slave  as  a  con- 
version, and  recover  full  value  from  the 
first  hirer,  though  the  slave's  death  was 
caused  by  his  disobedience.  Seay  v. 
Marks,  23  Ala.   532. 

The  hirer  of  a  slave  is  responsible 
only  for  the  omission  of  that  care  and 
diligence  which  the  generality  of  man- 
kind use  and  exercise  in  relation  to  their 
own  slaves  under  similar  circumstances; 
and  if  he  rehires  the  slave  to  another, 
his  own  contract  of  hiring  being  general 
in  its  terms,  he  is  equally  responsible  for 
the  same  degree  of  negligence  on  the 
part  of  his  bailee.  Alabama  &  T.  R.  R. 
Co.  V.  Burke,  27  Ala.  535. 


Falsely  representing  at  the  tine  c: 
hiring  a  slave  that  she  is  a  good  cook, 
washer,  and  ironer,  gives  no  riflit  t3 
subhire  the  slave  to  be  emplojed  in  i 
service  different  from  that  specified  a 
the  original  contract  Wilkinson  r.  Uok- 
ley,  30  Ala.  562. 

The  hirer  of  a  slave  has  an  implk^ 
right,  in  the  absence  of  an  exprcis  stip- 
ulation to  the  contrary,  to  sobfaire  tbe 
slave  to  another  for  any  portion  of  ^ 
term.     Harris  v.  Maury,  dO  Ala.  €71. 

§  8.  Fugitive  Slaves. 

Constitatioiial  and  Stattttoiy  Provi- 
sioiia — Children  bom  in  Alabama  ot  i 
negro  woman  who  is  a  fugitive  shn 
can  not  be  regarded  as  fugitive  sUns.  a: 
slaves  which  have  escaped  from  serrkt 
in  another  state,  within  the  meanioi  o 
the  constitution  of  the  United  States  tsi 
of  the  act  of  congress  of  1793.  Fields: 
Walker,  23  Ali.  IM. 

Appreboiaion  and  Sale  TlicftoL-£> 
the  statute  of  180»,  "respecting  nmaiiT 
slaves  committed  to  jail,"  pnblicatioa  a' 
the  commitment  of  the  slave  mast  b« 
made  in  some  newspaper  for  the  spur. 
of  six  months,  and  in  every  naaober  s: 
the  paper  within  that  time.  Tmnei  r 
Thrower,  5  Port.  43. 

Where  a  runaway  slave,  after  biv^ 
been  committed  to  jail  under  the  ict '' 
1809  (Aikm's  Dig.  p.  395,  §  5),  wis  ^ 
by  the  sherifiF,  the  burden  is  on  the  pur 
claiming  title  under  the  sale  to  show  i"^ 
the  notice  of  commitment  to  jail  ^ 
been  given  as  required  by  the  act  To.i:r 
V,  Thrower,  5  Port.  43. 

The  notice  of  a  sale  of  a  fngitire  sj^tc. 
under  the  act  of  1809  (Aikin's  Dig.  r 
3»5,  §  25),  must  be  given  for  30  dip 
after  the  expiration  of  the  6  months  froz 
the  first  publication  of  the  commiti3cr' 
of  such  slave  to  jail.  Turner  v,  Throwf* 
5  Port.  43. 

Reclamation  of  Slaves.— WHiere  :-- 
claimant  of  slaves  institutes  procetdrp 
for  their  recovery  under  the  act  of  c^a 
gress  of  1793,  as  fugitives  from  his  se^ 
ice,  and  obtains  the  certificate  of  the  p* 
tices  in  his  favor,  as  required  by  the  a^- 
the  proceedings  can  only  affect  those  »t'' 
are  arrested  by  the  warrant  of  the  .-*' 
tice  and  brought  before  him,  and  thn:: 
the  certificate  declares  that  certain  r.i^ 
persons,   children   of   a   woman  who  «■ 
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arrested  and  remanded  as  a  fugitive 
slave,  are  also  slaves,  and  owe  service 
to  the  claimant,  yet,  as  to  them,  the  sen- 
tence is  a  nullity.  Fielils  v.  Walker,  23 
Ala.  155. 

Offense  under  Laws  Relating  There- 
to and  Prosecution  and  Punishment 
Thereof. — To  harbor  a  slave  per  quod 
servitium  amisit  is  a  misdemeanor  only. 
Kennedy  v.  McArthur,  6  Ala.  151. 

The  offense  of  inveigling  or  enticing 
away  a  slave  is  consummated  when  the 
slave,  'by  promises  or  persuasion,  is  in- 
duced to  quit  his  master's  service  with 
the  intent  to  escape  from  bondage  as  a 
slave,  whether  the  person  so  operating 
on  the  mind  and  will  of  the  slave  is  or 
is  not  present  when  the  determination 
to  escape  is  manifested,  by  the  act  of 
leaving  the  master's  service,  or  whether 
he  is  or  is  not  sufficiently  near  to  aid  in 
the  escape,  if  necessary.  Mooney  v. 
•State,  %  Ala.  328.  ^ 

A  charge  of  "persuading  and  inducing 
a  negro  woman  slave  named  A.,  the  prop- 
erty of  B.,  to  leave  her  master's  prem- 
ises and  employ,  with  a  view  to  take  said 
slave  to  another  state,  and  convert  her 
to  his  own  use,"  though  not  in  the  tech- 
nical language  of  the  statute,  is  a  sub- 
stantial description  of  an  offense  em- 
braced by  its  provisions.  State  v. 
Weaver,  1-8  Ala.  293. 

To  warrant  a  conviction  on  an  indict- 
ment, for  feloniously  aiding  slaves  to 
escape  from  the  services  of  their  master, 
the  state  must  prove  that  the  defendant 
aided  the  slaves  to  escape,  and  that  they 
were  the  slaves  of  the  person  whose 
property  they  were  averred  to  be  in  the 
indictment.     Winter  v.  State,  20  Ala.  39. 

The  terms  "harbor"  and  "conceal,"  as 
used  in  Pen.  Code,  c.  4,  §  14  (Clay's  Dig. 
p.  419,  I  14),  are  descriptive  of  two  of- 
fenses; a  person  may  be  convicted  of 
"harboring,"  on  proof  that  he,  knowing 
the  slave  to  be  a  runaway,  fed  her,  or 
furnished  her  with  shelter  and  the  like, 
to  enable  her  to  remain  away  from  her 
master,  or  to  deprive  her  master  of  her 
service  although  he  may  not  have  "con- 
cealed" her.  McEIhaney  v.  State,  24 
Ala.  71. 

W^hen  an  indictment  charges  the  de- 
fendant with  "harboring  and  concealing" 
a  runaway  slave,  he  may  'be  convicted  on 
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proof  of  either  harboring  or  concealing. 
McEIhaney  v.  State,  24  Ala.  71. 

An  affidavit  charging  the  affiant's  be- 
lief that  the  defendant  "was  about  to 
persuade,  and  trying  to  persuade,  two  of 
his  (affiant's)  hired  slaves,  to  leave  his 
premises,"  though  informal,  is  substan- 
tially sufficient  to  justify  a  warrant 
against  the  defendant  under  the  statute 
(Clay's  Dig.  p.  419,  §  15)  forbidding  any 
person  to  "aid  any  negro  or  other  slave 
to  run  away  or  depart  from  his  master's 
service."  Crosby  v.  Hawthorn,  25  Ala. 
221. 

To  sustain  an  indictment  for  persuad- 
ing a  slave  "to  leave  her  master's  serv- 
ice, with  the  intent  to  go  to  a  state  or 
country  where  such  slave  might  enjoy 
freedom,"  the  "intent"  to  leave  her  mas- 
ter's service  is  an  ingredient  of  the  of- 
fense, but  a  specific  intent  on  the  part 
of  the  accused  to  induce  her  to  leave  is 
not  necessary  to  a  conviction.  Wilson  v. 
State,  38  Ala.  411. 

Under  an  indictment  for  inveigling  a 
slave,  the  court  may  refuse  to  instruct 
the  jury  "that  if  the  evidence  showed 
that  said  slave  refused  to  go  with  the 
said  defendant,  and  did  not  leave  the 
premises  or  the  possession  of  his  owner, 
then  the  jury  should  find  the  defendant 
not  guilty."    Martin  v.  State,  39  Ala.  I®3. 

Pines  Und  Penalties  and  Actions  for 
Recovery  Thereof.— It  is  no  defense,  to 
an  action  brought  against  the  owners  of 
a  steamboat  to  recover  a  penalty  of  $50 
for  their  transportation  of  plaintiff's 
slave  on  board  of  their  boat,  that  the 
slave  got  on  board  without  the  knowl- 
edge or  consent  of  any  one  in  charge  of 
her;  that  when  discovered  he  was  put 
in  charge  of  tl\e  steward,  with  instruc- 
tions to  bring  him  back  to  Mobile  on  the 
return  trip  and  deliver  him  to  his  owner; 
that  the  plaintiff  got  possession  of  him 
without  expense  charged  by  the  defend- 
ants; and  that  all  who  were  in  charge  of 
the  boat  were  instructed  to  use  every 
diligence  to  prevent  negroes  from  get- 
ting aboard  of  the  boat,  to  be  carried 
without  the  consent  of  their  owners. 
Massey  v.  Cole,  29  Ala.  364. 

§  9.  Regulation  of  Slaves,  Freedom,  and 
Free  Negroes. 

In  General.— The  statute  forbidding  the 
employment  of  slaves,  or  free  persons  of 
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color,  in  sampling  cotton,  applies  to 
those  cases  only  where  the  person  em- 
ploying the  slave,  or  free  person  or  color, 
is  not  the  owner  of  the  cotton.  Wragg 
V.  State,  14  Ala.  402. 

A  free  negro,  residing  in  Florida  when 
it  was  ceded  to  the  United  States,  lost 
the  character  of  an  alien  by  the  opera- 
tion of  the  treaty  of  cession,  and  might 
take  lands  by  descent  in  the  United 
States,  if  not  incapacitated  by  the  laws 
of  the  state  in  which  the  lands  were  sit- 
uated.    Tannis  v.  St.  Cyre,  21  Ala.  449. 

Employing  and  Keeping  Overseers  on 
Plantations* — If  a  person  keeps  his 
slaves  on-  a  plantation  separate  from  that 
on  which  he  resides,  and  four  miles  dis- 
tant from  it,  without  the  presence  of  a 
white  agent  or  overseer,  he  is  gruilty,  un- 
der St.  I<d66,  though  he  owns  all  the  land 
between  the  two  places.  Molett  v.  State, 
33  Ala.  408. 

Trading  and  Dealing  with  Slaves. — 
Under  the  statute  which  prohibits  buy- 
ing and  selling  to  and  from  a  slave  with- 
out the  consent  of  the  owner,  master,  or 
overseer  of  such  slave  in  writing,  an  in- 
dictment which  alleges  the  buying  or  sell- 
ing "without  consent  of  the  owner  or 
overseer"  is  sufficient.  State  v,  Saund- 
ers, 9  Port.  326. 

In  an  indictment  for  trading  with  a 
slave,  the  averment  that  it  was  without 
the  consent  of  the  master  or  owner  need 
not  be  proved.  State  v,  Gaus,  9  Port. 
633. 

Under  an  indictment  for  selling  to  a 
slave,  without  the  consent  of  his  master, 
one  yard  of  cotton  cloth,  it  is  sufficient 
if  it  be  proved  that  any  cloth  was  so  sold. 
State  V.  Newman,  7  Ala.  69. 

The  act  inflicting  a  pekialty  on  persons 
"who  buy,  sell,  or  receive  from  any  slave 
any  commodity,"  etc.,  without  the  con- 
sent of  his  master,  is  violated  by  selling 
to  a  slave  without  the  consent  of  his  mas- 
ter.    Worrell  v.  State,  12  Ala.  73®. 

Under  Clay's  Djg.  p.  437,  •§  8,  prohibit- 
ing any  person  under  penalty  from  sell- 
ing to  any  slave  any  commodity  without 
the  consent  of  the  master,  verbally  or  in 
writing,  expressing  the  articles  per- 
mitted to  be  sold  him,  a  verbal  permis- 
sion from  the  owner  of  the  slave  to  sell 
"dry  goods"  to  the  slave  is  too  general 
and  indefinite.    Hurt  v.  State,  19  Ala.  19. 


Act  Feb.  7,  1850,  providing  that  lla^ 
after,  on  trial  of  any  person  indicted  ior 
trading  with  a  slave,  as  now  proricd 
for  by  law,  it  shall  not  be  necessarr.  e 
order  to  conviction,  for  the  state  to  pnw 
who  was  the  master  of  snch  sbre,  6- 
penses  with  the  necessity  of  averms  s 
the  indictment  the  master's  oast 
Hirschfelder  v.  State,  19  Ala.  534. 

An  indictment  under  Gay's  Dig.  : 
4^5,  §  8,  providing  that  every  person  w:: 
shall  sell  any  commodity  to  a  slare  wd- 
out  consent  of  his  master  shall  be  ps 
ished,  which  charges  defendant  i-*- 
selling  "to  a  certain  slave  whose  w::* 
is  to  the  jurors  unknown,"  is  t»d  for  r- 
certainty  in  descrrbing  the  slave.  Frr- 
cois  V.  State,  20  Ala.  83. 

To  charge  a  person  under  a  city  o't- 
nance  forbidding  the  trading  with  sla^e^ 
without  the  permission  of  the  owner :: 
employer,  the  statement  must  arer  nt 
name  of|  the  slave,  or  that  of  his  oir:r 
or  employer.  If  it  docs  not,  it  is  bai  c- 
demurrer.  Brown  v.  City  of  Mobile  '- 
Ala.  722. 

Under  an  indictment  for  tradbg  •"'- 
a  slave,  it  was  shown  that  the  deieok' 
had  bought  some  bricks  from  the  sVt 
which  the  latter  had  stolen  from  b 
master;  and  the  master  testified,  oc  - 
half  of  the  state,  that  the  bricks  »f-^ 
his,  and  that  he  had  examined  there :' 
the  defendant's  premises.  Held,  that  'i« 
defendant's  declarations,  made  while  *y 
witness  was  examining  the  bricks,  '^y*- 
the  bricks  were  his,  and  that  he  got  *^'' 
from  another  person's  brickyard,"  «*' 
not  admissible  evidence  for  him.  Su' 
V.  State,  25  Ala.  49. 

An  indictment  under  the  code 
trading  with  a  slave  is  fatally  defect « 
when  the  slave  is  described  as  "a  sh^- 
the  property  of  (Bcnajah  S.  BH*.  wS*f 
name  is  to  the  jury  unknown.*  Sta-*^- 
State,  25  Ala.  38. 

In  a  proceeding  for  the  violation  "" ' 
munkipal    ordinance    prohibiting  tni'- 
with  slaves,  if  the  complaint  allege?  t^^ 
the  defendant  "traded  and  sold  to  rs'" 
slaves,   the  names  and  owners  o:  ^^ 
are   totally   unknown   to  the  plaintic-  ■ 
wit,  one  black  boy,  about  20  years  c: »~ 
and   one  yellow   boy,    stoat  and  hea^ 
this    is   a    sufficient    description   o:  • 
slaves.     Eberlin   v.    City    of  MobBe  ' 
Ala.  648. 
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Where  the   complaint   alleges   that   the 
defendant,  on  a  day  certain,  "traded  and 
sold  to  sundry  slaves,"  etc.,  "sundry  com- 
modities, to  wit,"  etc.,  "in  the  corporate 
limits  of  said  city,  without  the  written  or 
personal    assent    6r    permission    of     the 
owner,  master,   employer,   or  agent,  con- 
trary to  the  ordinance  of  said  city,  then 
in  full  force,  which  is  hereto  annexed  as 
a  <part  of  this  complaint,"  this  is  a  suffi- 
cient allegation  of  a  breach  of  a  by-law 
prohibiting  trading  with  slaves.     Eberlin 
V.  City  of  Mobile,  30  Ala.  548. 

Code,  §  Z2S5,  makes  it  an  offense  to  re- 
ceive from  a  slave,  without  a  permit, 
"any  article  or  commodity  other  than" 
spirits.  Under  an  indictment  for  receiv- 
ing one  black  bottle  and  one  quart  of 
whisky,  the  prisoner  was  convicted  of  re- 
ceiving the  bottle,  though  the  whisky 
was  the  controlling  cause  of  its  recep- 
tion.   Shuttleworth  v.  State,  35  Ala.  415. 

Malice  is  not  an  efisential  ingredient 
of  th<  offense  (Code,  §  3^5)  of  trading 
with  a  slave.  Shuttleworth  v.  State,  ^ 
Ala.  415. 

The  sale  of  any  article  to  a  slave  with- 
out his  master's  consent  *is  a  penal  of- 
fense; but  where  the  contract  has  been 
completed  and  the  property  delivered  to 
the  slave,  a  third  person,  when  sued  by 
the   master   for  a   trespass  to   the  prop- 
erty, can  not  allege  the  illegality  of  the 
sale.     Sterrett's   Ex'r  v.   Kaster,  37   Ala. 
3©6. 

To  secure  conviction  on  an  indictment 
for  illegally  trafficking  with  slaves,  three 
respectable  witnesses  must  testify,  as  re- 
quired   by   Act   1858,  §  4,  that   the  gen- 
eral   reputation    of  the   defendant,   or   of 
his   house,  as  to  trading  or  trafficking  il- 
legrally   with   slaves,  is  bad;  but  proof  is 
unnecessary  that  the  -defendant  permitted 
or  consented  to  the  acts  of  the  slaves,  or 
that   he   was  a  licensed  retailer.  Schwartz 
V.    State,  37  Ala.  460. 

An  indictment  lor  the  statutory  offense 
if  illeg^ally  trafficking  with  slaves,  which 
harg-es  in  the  terms  of  the  statute  (Act 
968,  §  3)  that  defendant  ''kept,  or  was 
ngSLged  in  the  keeping  of,  a  public  nui- 
»nce,  «by  having  permitted  slaves  *  ♦  ♦ 
abitually  to  visit,  assemble,  stop  at,  or 
nter  about  the  house  or  premises  kept 
occupied  by  said  defendant,"  suffi- 
entlx   sets  out  "the  nature  and  cause  of 


the  accusation,"  as  required  by  Bill  of 
Rights,  §  10.  Schwartz  v.  State,  37  Ala. 
460. 

No  statute  forbids  the  gift  of  harmless 
articles,  like  old  clothes,  to  a  slave,  with- 
out his  master's  consent;  but  the  articles, 
as  soon  as  the  gift  takes  effect,  beconie 
the  property  of  the  master.  Devaughn 
V.  Heath,  37  Ala.  595. 

Inciting  Insuirection,  Rebellion,  Con- 
spiracy, or  Discontent. — In  a*  prosecution 
for  "aiding  and  assisting"  a  slave  or 
slaves  in  meditated  rebellion  or  conspir- 
acy, under  Act  181i2,  it  is  not  material 
whether  the  project  originated  with  the 
slave  or  with  the  free  person.  State  v, 
McEVonald,  4  Port.  449. 

In  order  to  sustain  a  conviction,  un- 
der Act  1812,  for  "advising,  plotting,  or 
consulting"  with  a  slave  or  slaves  for  the 
purposes  of  encouraging  any  insurrection 
or  rebellion,  there  must  be  proof  of  an  ac- 
tual or  meditated  rebellion  by  a  slave  or 
slaves.     State  v,  McDonald,  4  Port.  449. 

In  order  to  convict  a  free  person  of 
"advising,  plotting,  or  consulting"  with 
a  slave  or  slaves  for  the  purpose  of  en- 
couraging rebellion  or  insurrection,  it 
need  not  be  shown  that  the  intention  to 
rebel  originated  with  a  slave,  or  that  it 
ever  had  his  concurrence  or  assent;  but 
it  is  sufficient  if  the  intention  existed  in 
the  free  person.  State  v.  McDonald,  4 
Port.  449. 

Unlawful  Seals  of  Slaves. — A  licensed 
auctioneer,  who  is  also  engaged  in  the 
business  of  selling  slaves  as  agent  or 
broker,  is  within  th^  provisions  of  the 
statute  (Code,  §  397)  respecting  the  sale 
of  slaves  "by  a  negro  trader,  broker,  or 
agent  for  the  sale  of  slaves;"  and  the 
fact  that  the  owner  of  the  slave  was  pres- 
ent at  the  sale  and  executed  the  bill  of 
sale  to  the  purchaser  is  no  protection  to 
him.     Brooks  v.  State,  30  Ala.  513. 

A  negro  trader,  who  allows  a  party  to 
exhibit  and  sell  slaves  in  his  sales  house, 
and  charges  commissions  for  such  privi- 
lege, is  not  a  negro  trader,  broker,  or 
agent  for  the  sale  of  such  party's  slaves, 
within  the  meaning  of  the  statute  pro- 
hibiting the  sale  of  slaves  without  a  li- 
cense.    Dillard  i^.  Scruggs,  36  Ala.  670. 

Offenses  by  or  against  Freedmen. — An 

offspring  of  a  white  mother  and  a  mu- 
latta    father    is    not    a    mulatto,    within 
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Clay's  Dig.  p.^  472,  §  4,  providing  that 
any  mulatto  who  shall  commit  an  assault 
with  intent  to  rape  and  be  convicted  shall 
suffer  death.  Thurman  v.  State,  IS  Ala. 
27«. 

Freedmen  are  criminally  responsible 
under  the  laws  applicable  to  other  free 
persons  of  color.  Tempe  v.  State,  40 
Ala.  350. 

§  10.  Personal  Rights  and  Disabilities. 

Slave  as  Agent — A  slave  may  act  as 
the  agent  of  his  owner  or  hirer.  Stanley 
V.  Nelson,  28   Ala.  '514. 

§  11.  Statutes  in  General. 

Rights  of  Property  of  Slaves.— Where 
a  slave  finds  lost  property,  his  possession 
of  it  is  the  possession  of  his  master,  and 
if  it  be  delivered  by  the  slave  to  any  per- 
son not  the  owner,  and  the  oyirner  is  not 
known,  the  master  may  maintain  an  ac- 
tion to  recover  it.  Brandon  v.  Planters' 
and  Merchants'  Bank  of  Huntsville,  1 
Stew.  ^20. 

Slaves  have  not  the  capacity  to  take 
property  by  purchase  or  descent;  and  a 
bequest  in  trust  for  a  slave  will  not  be 
enforced  for  his  benefit,  but  the  bequest 
will  lapse.  Trotter  v.  Blocker,  6  Port. 
269. 

The  bequest  of  freedom  to  a  slave  after 
the  determination  of  a  life  estate  in  the 
slave  is  void;  and  a  bequest  of  money 
for  the  benefit  of  the  slave  is  void,  and 
falls  into  the  residuum  of  the  estate.  Al- 
ston V.  Colenlan,  7  Ala.  795,  citing  Trot- 
ter V.  Blocker,  6  Port.  269. 

If  a  master  permits  his  slave  to  retain 
and  dispose  of  a  portion  of  his  earnings, 
he  can  not  afterwards  reclaim  them. 
Shanklin  v,  Johnson,  9  Ala.  271. 

Where  a  slave,  who  was  permitted  by 
his  master  to  retain  a  portion  of  his  earn- 
ings, placed  the  part  yielded  up  to  him 
in  the  hands  of  a  third  person  to  be  in- 
vested in  real  estate,  and  title  is  taken 
in  the  name  of  such  person  that  the  slave 
might  have  the  benefit  of  the  purchase, 
there  is  no  resulting  trust  in  favor  of  the 
master.     Shanklin  v.  Johnson,  9  Ala.  271. 

If  a  slave,  who  *was  permitted  by  his 
master  to  retain  a  portion  of  his  earn- 
ings, place  the  part  yielded  up  to  him  in 
the  hands  of  a  third  person  to  be  in- 
vested in  real  estate,  and  the  person  who 
has    invested   the   money   sells   the   prop- 


erty, counts  the  proceeds  in  his  presacc 
acknowledging  it  to  be  his,  borrows  froc 
his  a  part,  and  promises  to  retnni  it,  ^ 
law  will  consider  this  a  promise  to  per* 
form  that  which  was  previously  a  monl 
duty;  and  it  inures  to  the  master,  though 
he  may  have  purchased  the  slave  sl^s^ 
quent  to  the  investment  of  the  monej. 
Shanklin  v,  Johnson,  9  Ala.  27 L 

A  bequest  of  property  in  trust  for  cer- 
tain slaves,  whom  the  testator  attempts 
by  his  will  to  emancipate,  is  void,  ind 
the  property  thus  bequeathed  falls  into 
the  general  residuum  of  the  estate  tot 
distribution.  Pool  v.  Harrison,  IS  .Mi 
514,  citing  Harrison  v.  Harrison,  9  *ik 
470;  Welch  v,  Welch,  14  Ala,  76;  Carrol 
V.  Brumby,  13  Ala.  102. 

A  bequest  to  a  slave,  to  take  effect  im- 
mediately, is  void;  for  slaves  are  inapa* 
ble  of  taking.  Abercrombie's  Ex'r  :. 
Abercrom4>ie's  Heirs,  27  Ala.  489. 

Under  the  statute,  if  a  slave  acqdre 
money  or  property  with  his  master's  coa- 
sent,  and  pay  it  out  to  a  third  persc= 
with  like  consent,  in  a  business  tracs&c- 
tion,  the  master  can  not  afterwards  pz:- 
sue  such  money  and  recover  it;  but  when 
the  money  or  property  is  received  by  a 
third  person,  and  held  for  the  slave,  the 
owner  can  recover  it.  Webb  r.  Kelly  T 
Ala.  393. 

There  is  no  statute  which  forbids  th« 
giving  of  articles  like  old  clothes  to  i 
slave  without  the  knowledge  or  consn- 
of  his  owner,  whose  property  they  be- 
came on  the  perfection  of  the  gift  by  it 
livery.     Devaughn  v.  Heath,  37  Ala.  5SS 

§  1%,  Inheritance  from  or  through  Sfcnci 

The  children  of  a  slave,  bom  dnrisf 
slavery,  are  not  such  heirs  as  will  prevrtt 
the  escheat  of  his  property  in  the  ertcr 
of  his  death  intestate  after  he  has 
obtained  his  freedom.  Malinda  r.  Ganf- 
ner,  24  Ala.  719. 

Slaves  cohabited  and  had  a  child  befor: 
the  war.  The  mother  also  died  beior; 
the  war.  The  father  then  commeaccc  ' 
cohabitation  with  another  slave,  wtuc- 
was  continued  till  after  the  close  of  th 
war,  resulting  in  birth  of  another  chC* 
Held,  that  though  the  second  child  «i-« 
legitimate,  he  could  not  inherit  from  r^' 
first  child,  who  was  illegitimate.  Johsioe 
V,  Shepherd,  143  Ala.  325,  3»  So.  2tl 

Under  Code  1907,  §  3760,  providing  thi* 
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every  illegitimate  child  is  considered  the 
heir  of  his  mother,  and  inherits  her  estate 
as  if  born  in  lawful  wedlock,  children  of 
a  slave  mother  who  died  in  1896,  and  who 
were  of  unknown  paternity,  were  entitled 
to  inherit  from  her,  though  during  slavery 
they  were  neither  legitimate  nor  illegiti- 
mate. Williams  v.  Witherspoon,  171  Ala. 
559,  55  So.  132. 

§  13.  Contracts  by  or  with  Slaves. 

If  a  slave,  while  permitted  by  his  owner, 
or  heirer,  contrary  to  the  provisions  of 
the  act  of  1805,  to  go  at  large  and  to  act 
as  a  freeman,  makes  a  contract  for  the 
hire  of  another  slave  to  work  with  him, 
and  a  white  man  gives  his  note  under  seal 
for  the  hire,  the  note  is  void.  Stanley  v. 
Nelson,  28  Ala.  514. 

If  a  slave,  while  suffered  by  his  owner 
or  hirer  to  go  at  large  and  to  act  as  a  free- 
man, appropriates  the  proceeds  of  his 
labor,  with  the  consent  of  his  owner  or 
hirer,  to  the  payment  of  a  debt,  the 
owner  or  hirer  can  not  afterwards  re- 
claim them;  and,  a  fortiori,  a  third  per- 
son can  not  afterwards  claim  to  have 
them  applied  in  payment  of  a  liability  in- 
curred by  him  for  the  slave.  Stanley  v. 
Nelson,   28   Ala.   514. 

Under  the  statute,  a  promissory  note 
given  to  a  slave  by  a  white  man  for 
money  borrowed  of  him  is  void,  and  no 
action  can  be  maintained  thereon,  either 
by  the  slave  or  his  master.  Martin  v. 
Reed,  37  Ala.  198. 

If  a  slave  acquires  money  with  his  mas- 
ter's consent  and  with  permission  to  pay 
it  to  another,  who  receives  it  fairly  and 
in  a  business  transaction,  the  owner  of 
the  slave  can  not  afterwards  pursue  such 
money  and  recover  it;  but,  to  come 
within  this  rule,  the  person  who  receives 
the  money  must  receive  it  in  his  own 
right,  and  not  as  a  bailee  for  the  slave. 
Webb   V.   Kelly.   37   Ala.   333. 

Validity  of  Note  Given  for  Money 
Loaned  by  Slave. — Money  loaned  by  a 
slave,  without  the  consent  of  his  master, 
owner,  or  overseer,  is  not  legal  considera- 
tion in  support  of  a  promissory  note. 
Broadhead  v.  Jones,  39  Ala.  96. 

§  14.  Torts  by  Slaves. 

A  master  is  not  liable  for  injuries 
caused  by  the  negligent  conduct  of  the 
slave  while  not  acting  in  his  employment 


nor    under    his    authority.     Cawthorn    v. 
Deas,  2  Port.  276. 

"It  must  be  conceded  that  the  common 
low  I  upon  this  particular  head,  is  not 
framed  with  reference  to  any  such  rela- 
tion as  exists  in  this  country  between 
owner  and  slave;  and  that  (though  by  no 
means  identical),  the  resemblance,  is  much 
greater,  between  the  codition  of  slavery 
with  us,  and  amongst  the  Romans,  than 
between  it,  and  any  condition  recognized 
by  the  common  law.  It  is  apparent  too, 
that  by  adopting  the  principles  of  the 
common  law,  as  above  cited,  it  will  re- 
sult from  the  peculiar  nature  of  our  slav- 
ery, that  there  is  no  redress,  civiliter,  for 
any  injury  done  by  a  slave,  not  acting 
in  obedience  to  his  master's  authority, 
express  or  implied.  Punishment  may 
operate  as  a  preventive,  but  so  far  as  re- 
muneration is  concerned,  it  is,  as  if  the 
injury  was  effective  by  the  natural  ele- 
ments of  air,  or  fire.  By  the  common 
law  we  know,  in  case  of  injury  to  third  , 
persons,  either  the  master,  or  servant,  or 
both,  were  always  responsible.  But  not- 
withstanding all  this,  and  many  other  dis- 
crepancies not  here  adverted  to;  upon 
the  question  of  the  liability  of  the  master 
for  the  acts  of  the  slave,  1  feel  bound  to 
adopt  in  this  case,  the  principles  of  the 
common  law,  as  applied  to  master  and 
servant."  Cawthorn  v.  Deas,  2  Port.  276, 
279. 

The  master  or  mistress  of  a  slave,  when 
assaulted  by  another,  may  command  the 
dlave  to  aid  in  repeling  the  threatened  in« 
jury;  but  the  employment  of  such  an  in- 
strument of  defense  would  of  itself  ag- 
gravate any  injury  which  might  resuU» 
and  enhance  the  damages,  unless  the 
threatened  danger  was  so  imminent  as  to 
render  a  resort  to  any  means  justifiable, 
or  at  least  excusable,  to  prevent  irrepar- 
able injury.    Pinkston  v.  Greene,  9  Ala.  19. 

The  master  is  not  responsible  in  tres- 
pass for  injuries  to  stock  committed 
by  his  slaves,  under  the  direction  of  his 
overseer,  of  which  the  master  was 
ignorant,  and  which  he  neither  authorized 
nor  directed.  Lindsay  v.  Griffin,  22  Ala. 
629. 

Difference  between  Counts  in  Trespass 
and  in  Case. — A  master,  who  instigates 
his  slave  to  fire  a  particular  house,  is  lia- 
ble in  trespass;  one  who  allows  a  slave 
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of  known  bad  character  to  run  at  large 
is  liable  for  such  act  of  the  slave,  if  at  all, 
in  case.     Bell  Adm'r  v,  Troy,  35  Ala.  184. 

§  15.  Crimes  by  Slaves. 

Liability    for    Crimes   in    GeneraL — ^An 

intentional  and  unnecessary  mutilation,  by 
a  slave,  of  any  of  the  members  of  a  white 
person,  enumerated  in  the  statute  of  Ala- 
bama as  constituting  mayhem,  will  be 
''willfully"  committed,  within  the  mean- 
ing of  the  act.  But,  if  the  slave  be  en- 
gaged in  mortal  strife,  his  adversary 
armed  with  a  deadly  weapon,  and  he  de- 
fenseless, such  a  mutilation  will  not  be 
considered  as  "willfull/'  done,  unless, 
from  the  circumstances  of  the  case,  it 
can  be  considered  as  having  been  wan- 
tonly done.     State  v,  Abram,  10  Ala.  928. 

It  is  an  offense  if  one  slave  commit  an 
assault  and  battery  on  another.  Bob  v. 
State,  29  Ala.  20. 

Under  the  ordinance  of  the  state  con- 
vention of  Alabama,  adopted  September 
22,  18&5,  declaring  slavery  to  have  been 
abolished,  and  abrogating  all  the  criminal 
laws  of  the  state  which  were  applicable 
exclusively  to  slaves,  a  freeman  can  not 
be  convicted  and  punished  for  the  robbery 
of  a  white  person  where  the  offense  was 
committed  by  him  while  a  slave.  George 
V,  State,  39  Ala.   675. 

Homicide. — The  slave  undoubtedly  has 
the  natural  right  of  self-preservation  or 
self-defense,  but  in  order  to  avail  himself 
'of  this  for  the  justification  of  his  acts,  he 
must  not  himself  be  wrongdoer;  if,  in 
the  perpetration  of  a  wrong,  he  does  an 
act  which  he  might  justify  if  he  were  in 
the  right,  the  law  will  no  more  protect 
him  on  the  ground  of  natural  light  than 
it  will  any  other  wrongdoer.  Dave  v. 
State,  22  Ala.  23. 

Malice  is  not  a  necesssary  ingredient 
of  the  offense  denounced  by  the  second 
section  of  the  fifteenth  chapter  of  the 
Penal  Code  (Clay's  Dig.  p.  472,  §  2), 
against  a  slave  "who  shall  commit  an  as- 
sault with  intent  to  kill  any  white  per- 
son."    Dave  V.  State,  22  Ala.  23. 

When  a  slave,  in  a  personal  conflict 
with  his  master,  resists  his  authority  by 
physical  force,  and  in  that  resistance  kills 
his  master,  he  can  not  reduce  the  crime 
from  murder  to  manslaughter,  by  show- 
ing that,  in  the  commencement  of  the  re- 


sistance,  he   had  no   design    to  take  lift 
Dave  V.  State,  22  Ala.  23. 

If  a  slave  stabs  his  master  v/ith  intoi! 
to  kill,  while  resisting  his  authority  in  \ 
personal  collision  with  bini,  it  is  no  jnst- 
fication  for  the  act  that  the  slave  was  k- 
pressed  at  the  time  with  a  reasooib'ic 
sense  of  imminent  danger  to  his  owa  Me 
Dave  V,  State,  22  Ala.  23. 

If  a  slave,  in  the  attempt.  unjnsu^a^Iy 
to  commit  an  assault  or  assualt  aud  ba:- 
tery  on  another  slave,  kill  a  white  pcrsoE 
by  misadventure  he  is  guilty  of  inrol* 
untary  manslaughter,  under  §  3312  of  tbt 
Code.     Bob  v.  State.  29  Ala.  20. 

If  a  slave  kill  a  white  man  under  ti» 
delusion  that  the  deceased  was  a  rau- 
way  slave,  and  the  delusion  was  jcstifi^! 
by  the  attendant  circumstances,  he  * 
guilty  of  a  criminal  homicide  in  the  c^ 
gree  in  which  he  \vould  have  been  guil!:- 
if  the  person  slain  had  been  a  runamv 
slave.     Isham  v.  State,  38   Al«i.  21X 

Where  a  slave  was  indicted  for  tb^ 
murder  of  a  white  man,  committed  Se:- 
tember  23,  1863,  and  tried,  condemned,  as. 
sentenced  to  death  September  30,  i^'- 
it  was  held,  on  appeal,  that  under  tb.* 
ordinance  of  September  22,  1865,  declr- 
ing  slavery  abolished,  there  was  no  '-i'* 
in  force  by  which  the  prisoner  conld  ">. 
convicted,  and  he  was  accordingly  ^ 
charged  for  the  crime  charged  in  tb< 
indictment.  Burt  v.  State,  39  Ala.  Si' 
Nelson  v.  State,  39  Ala.  667. 

Criminal  Procedure  against  Slaves  ia 
GeneraL — A  person  who  believes  thai  tr* 
property  has  been  stolen  by  a  slave  i»? 
no  right,  without  process  of  law,  to  scarcb 
the  slave's  dwelling  on  the  premises  c: 
his  master;  the  house  of  the  slave  beisi^ 
that  of  his  master.  Thompson  r.  State. 
25  Ala.  41. 

Indictment — Requisites  and  Snffickacy 
in  GeneraL — In  an  indictment  against  i 
slave,  in  Alabama,  for  a  capital  offense 
the  name  of  the  owner  must  be  allegei 
it  being  essential  that  the  ownership  \* 
found  by  the  jury.  Flora  v.  State.  4  Poft 
111. 

In  the  criminal  presecution  of  a  sU^f 
for  murder,  the  indictment  most  aBe^ 
who  the  owner  is  at  the  time  it  is  foori 
and  the  allegation  must  be  supported  \'^ 
the  proof;    Phereby  v.  State,  16  Ala.  TT4 

In   an   indictment   against    a    slave  '^' 
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murder,  an  allegation  that  the  slave  is  the 
property  of  the  "late"  W.  C.  is  an  insuffi- 
cient allegation  of  ownership.  Pleasant  v. 
State,  17  Ala.  190. 

In  an  indictment  against  a  slave  for 
murder,  it  is  necessary  to  allege  the  name 
of  his  owner.  Pleasant  v.  State,  17  Ala. 
190. 

Jurisdiction  and  Venue. — A  slave  is  a 
person  within  the  meaning  of  the  statute 
which  provides  for  a  change  of  venue  in 
a  criminal  case.  Mose  v.  State,  36  Ala. 
211. 

Evidence. — The  fact  that  defendant  is 
a  slave,  ignorant,  and  to  some  extent  un- 
acquainted with  the  circumstances  which 
attend  the  making  of  a  confession,  should 
be  taken  into  consideration  by  the  jury 
in  determining  the  weight  of  such  con- 
fession.    Seaborn  v.  State,  20  Ala.  15. 

The  facts  that  defendant  is  a  slave,  ig- 
norant, and  to  some  extent  unacquainted 
with  the  consequences  which  may  attend 
the  making  of  confessions,  do  not  affect 
the  admissibility  of  the  evidence.  Seaborn 
V,  State,  20  Ala.  15. 

A  cohfession  made  by  a  slave  to  his 
master  when  influenced  by  the  hope  of 
some  benefit  to  be  gained  by  making  it 
IS  inadmissible.    Wyatt  v.  State,  25  Ala.  9. 

A  confession  by  a  slave  to  his  master 
when  influenced  by  fear  of  punishment 
is  inadmissible.    Wyatt  v.  State,  25  Ala.  9. 

If  a  slave,  by  a  misdirected  blow  aimed 
at  another  slave,  kill  a  white  person,  the 
homicide  is  murder,  involuntary  man- 
slaughter, or  excusable,  as  his  intent  is 
felonious,  simply  unlawful,  or  justifiable, 
and  evidence  of  a  previous  quarrel  be- 
tween the  slaves  is  admissible.  Bob  v. 
State,  29  Ala.  20,  citing  Baalam  v.  State, 
17  Ala.  451;  Johnson  v.  State,  17  Ala.  618; 
Martin  v.   State,  28   Ala.  71,  72. 

Trial  Judgment  and  Review. — On  the 
trial  of  a  slave  for  a  capital  offense,  at 
least  two-thirds  of  the  jurors  must  be 
slaveholders,  but  a  judgment  which  char- 
acterizes the  jury  as  "good  and  lawful 
men,"  sufficiently  finds  such  q<ialification 
of  the  jurors.    Nelson  v.  State,  6  Ala.  394. 

It  is  competent  to  prove  on  the  trial 
of  a  colored  person  for  a  capital  offense, 
charged  in  the  indictment  as  a  slave,  that 
he  admitted  himself  to  be  a  slave.  But 
where   the    proof   was   that   the    prisoner 


had  brought  to  the  witness  a  bill  of  sale 
of  himself  to  one  A.,  transferred  to  the 
witness  by  A.,  which  was  objected,  to  be- 
cause the  bill  of  sale  was  not  produced, 
it  was  held  that,  although  this  might  be 
considered  as  an  admission  by  the  prisoner 
of  his  status,  and  that  it  was  not,  there- 
fore, necessary  to  produce  the  instrument 
by  which  it  was  .  evidenced,  yet,  as  the 
jury  may  have  been  mislead,  and  probably 
acted  on  the  belief,  that  the  bill  of  sale 
was  proof  that  the  prisioner  was  or  had 
been  the  slave  of  A.,  in  favorem  vitae,  it 
was  proper  there  should  be  a  new  trial. 
State  V.  Marshall,  S  Ala.  302. 

On  the  indictment  of  a  slave  for  the 
murder  of  a  white  ms^n,  a  finding  by  the 
jury  that  the  prisoner  is  guilty  of  volun- 
tary  manslaughter  is  sufficient  to  autho- 
rize the  court  to  sentence  the  slave  to  the 
punishment  of  death.  State  v,  Stephen, 
15  Ala.  534. 

A  juror,  whose  sole  property  in  slaves 
consists  of  an  undistributed  share  in  an 
estate  composed  of  slaves,  is  not  a  slave- 
holder within  the  contemplation  of  the 
statute,  and  is  incompetent  to  sit  as  such 
on  the  trial  of  a  slave  for  a  capital  offense. 
Spence  v.  State,  17  Ala.  192. 

The  offense  of  murder  of  a  slave  by  a 
slave  is  included  within  the  provisions  of 
§  3312  of  the  code;  but  mttrder  com- 
mitted by  a  slave  is  not  divided  into  de- 
grees, and  the  jury  are  not  required  to 
specify  the  degree  in  their  verdict.  Crock- 
ett V.  State,  38  Ala.  387. 

Punishment.  —  In  Alabama,  where  a 
slave  is  indicted  for  the  murder  of  another 
slave,  and  found  guilty  of  manslaughter 
only,  he  may  be  punished  by  whipping 
and  branding. '  State  v.  Peter,  1  Stew.  38. 

An  assualt  on  a  white  person  by  a  slave, 
with  intent  to  kill,  is  a  capital  offense, 
though  in  a  case  where,  if  the  intent 
should  be  consummated,  the  offense  would 
be  manslaughter  only.  Nancy  v.  State, 
6  Ala.  483. 

If  a  slave  kill  a  white  man  under  the 
delusion  that  the  deceased  was  a  runa- 
way slave,  and  the  delusion  was  justified 
by  the  attendant  circumstances,  he  is 
guilty  of  a  criminal  homicide  in  the  de- 
gree in  which  he  would  have  been  guilty 
if  the  person  slain  had  been  a  runaway 
slave,  but  he  is  subject  to  the  punishment 
prescribed    for    the    commission    of    the 
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offense    on    a    white    person.     Isham    v. 
State,  38  Ala.  213. 

§  16.  Offenses  against  Slaves. 

In  GeneraL — Const,  art.  6,  relating  to 
the  maltcious  dismemberment  or  killing 
of  a  slave,  does  not  create  new  offenses, 
punishable  by  indictment  in  the  words 
of  the  constitution;  but  if  the  offense 
was  dismemberment,  the  indictment 
should  be  for  mayhem,  and  if  it  was  a 
killing,  the  indictment  should  be  for 
murder.    State  v.  Coleman,  5  Port.  32. 

An  indictment  for  murder,  framed  as 
at  common  law,  and  concluding  against 
the  form  of  the  statute,  will  warrant  the 
conviction,  under  Pen.  Code,  c.  3,  §  6, 
of  a  person  who  shall,  with  malice  afore- 
thought, cause  the  death  of  a  slave  by 
cruel,  barbarous  or  inhuman  whipping, 
etc.;  or,  under  the  sixth  section,  of  an 
overseer  or  manager  who  shall  cause  the 
death  of  a  slave  by  barbarous  or  inhu- 
man whipping,  etc.  State  v.  Flanigin,  6 
Ala.  477;  State  v.  Jones,  5  Ala.  666. 

It  is  not  sufficient  that  an  indictment 
for  "cruel  or  unusual  punishment"  of  a 
slave,  under  the  statute,  should  pursue 
the  words  of  the  statute;  it  should  allege 
the  punishment  inflicted.  Turnipseed  v. 
State,  6  Ala.  664. 

When  the  indictment  alleges  that  the 
slave  who  was  maimed  belonged  to  the 
defendant's  wife,  while  the  evidence 
shows  that  the  defendant  himself  was 
the  owner,  the  variance  is  fatal;  the  al- 
legation of  ownership,  being  a  material 
part  of  the  description  of  the  slave,  must 
be  proved  as  laid,  in  order  to  identify 
the  person  on  whom  the  offense  was 
committed,  thus  enabling  the  defendant 
to  prepare  his  defense,  and  making  the 
record  of  his  conviction  or  acquittal  a 
protection  against  a  second  indictment 
for  the  same  offense.  Eskridge  v.  State, 
25  Ala.  30. 

It  is  an  offense  if  one  slave  commit  an 
assault  and  battery  on  another.  Bob  v. 
State,   29  Ala.   20. 

Where,  on  trial  of  an  indictment  un- 
der the  statutes  of  Alabama,  for  negli- 
gent treatment  of  slaves  by  their  owner, 
the  prosecution  proved  that  all  the  meat 
on  defendant's  plantation  was  consumed 
by  midsummer,  and  that  meat  was  after- 
wards supplied  from  his  residence,  held. 


that  the  defendant  could  show  that  ii 
the  December  preceding,  and  oatsidc  ot 
the  time  covered  by  the  indictment,  a 
specified  number  of  hogs  were  killed  a 
the  plantation,  the  meat  of  which  vu 
kept  there  for  the  use  of  the  sbm 
Cheek  v.  State,  38  Ala.  227. 

An  indictment  under  the  statute  agahst 
the  owner  of  slaves,  charging  that  \t 
failed  "to  provide  them  with  a  soi- 
ciency  of  healthy  food  or  necessarr 
clothing,  or  to  provide  for  them  prop- 
erly in  sickness  or  old  age,"  is  not  ob- 
noxious to  the  objection  of  duplicity,  ir 
though  a  conviction  may  be  had  o: 
either  of  the  specified  xnodes  of  ofitnx 
nor  is  the  joinder  of  several  slaves  in  ont 
count  any  ground  for  the  same  objectio:. 
although  proof  of  the  negligent  tie;:- 
ment  of  any  one  of  them  would  author* 
ize  a  conviction.  Cheek  v.  State,  38  Aii 
227. 

When,  on  trial  of  an  indictment  utflcr 
the  statutes  of  Alabama  for  negligeat 
treatment  of  slaves  by  their  owner,  it  ap- 
pears that  the  offenses  as  to  the  Wftri 
slaves  were  distinct,  it  is  the  duty  of  tkt 
court  to  compel  an  election  by  the  pros- 
ecution; but  where  all  the  sbvcs  art « 
one  plantation,  and  the  conduct  of  tkc 
defendant  toward  them  was  a  part  c<!  | 
the  same  general  transaction,  the  court 
is  not  bound  to  compel  an  electioe. 
Cheek  r.   State,  38  Ala.  227. 

An  indictment  which  charges  tk 
owner  of  certain  slaves  with  "failing  - 
provide  them  with  a  sufficiency  :' 
healthy  food,  or  necessary  clothing,  or  \: 
provide  for  them  properly  in  sickncs?  r 
old  age,"  is  not  objectionable  for  t- 
plicity,  and  the  joinder  of  the  names  c 
several  slaves  in  the  same  count  is  ro' 
bad  where  it  appears  that  the  offcB«> 
as  to  the  different  slaves,  were  parte  J' 
the  same  transaction,  or  the  resnit  '•' 
the  same  conduct,  on  the  part  of  the  dfr 
fendant.    Cheek  v.  State,  38  Ala.  »' 

It  was  shown  on  the  part  of  the  gc^ 
ernment  that  about  the  summer  of  '*^ 
the  meat  on  the  defendant's  plantati^t. 
where  the  slaves  were  kept,  had  t<-' 
consumed,  and  that  afterwards  meat  *i^ 
supplied  from  the  defendant's  residectc 
Held,  that  the  defendant  might  5hc» 
that  in  December,  1858.  a  certain  qni"" 
tity   of   pork  had  been   provided  on  •■- 
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plantation  and  kept  on  it,  as  bearing 
upon  the  question  of  the  amount  of  meat 
which  the  negroes  had  received  and  con- 
samed.     Cheek  v.  State,  38  Ala.  227. 

§  17.  Right  to  Freedom. 

In  GeneraL — A  negro,  who  by  the  law 
of  the  place  of  his  birth  is  entitled  to  his 
freedom  when  his  mother  arrives  at  a 
particular  age,  will  be  entitled  to  his 
freedom,  in  Alabama,  though  sold  as  a 
slave,  and  brought  to  Alabama  before 
that  event  happened.  Sidney  v»  White, 
L2  Ala.  12t 

\  18.  Proceedings  for  Freedom. 

Nature  and  Form. — As  between  mas- 
er  and  slave,  the  question  of  freedom 
:an  only  be  tried  in  the  manner  pre- 
cribed  by  the  statute;  but,  when  ne- 
rroes  arc  levied  on  by  the  sheriff  as  the 
»ropcrty  of  the  defendant  in  execution, 
hey  may  try  the  question  of  their  free- 
!om,  as  between  him  and  them,  by  pe- 
ition  for  habeas  corpus.  Union  Bank 
f  Tennessee  v.  Benham,  23  Ala.  143. 

White  persons  held  as  slaves  can  try 
■leir  right  to  freedom  on  habeas  cor- 
us.      Guilford  v.  Hicks,  36  Ala.  95. 

Security  for  Appearance,  Prosecution, 
tc. — The  statute  which  requires  the 
laintiff,  in  a  suit  for  freedom,  if  out  of 
le  possession  of  the  person  claiming 
m  as  a  slave,  to  enter  into  a  recogni- 
mce,  with  sufficient  sureties,  to  make 
3od  to  his  owner  all  such  costs  and 
images  as  he  shall  have  incurred  in 
m sequence  of  said  suit,  and  to  be  forth- 
>ming  to  abide  the  sentence  of  the 
urt  (Clay's  Dig.,  p.  542,  §  1^),  does  not 
ipose  on  the  sheriff  the  duty  of  detain- 
g  him  for  that  purpose;  nor  can  his 
re  ties,  by  surrendering  their  principal 

the  sheriff,  discharge  themselves  from 
eir  bond.  Jones  v.  Covey,  26  Ala.  464. 
But  if  the  sheriff  receives  him,  when 
rrendered  by  his  sureties,  and  com- 
;ts  him  to  jail,  he  (and  a  fortiori  the 
ler,  who  is  but  his  deputy)  can  not  re- 
ver  against  the  sureties  for  board  fur- 
ihed   their  principal.     Jones,  v.  Covey, 

Ala.  464. 
Rigrht    to    Sue    under    Code.— Code,    § 
19,    allowing  suits  for  freedom,  applies 
all  shades  of  color.    Farrelly  v,  Maria 
uisa,  34  Ala.  284. 
Trial — Question    for    Jury. — The     suf- 


ficiency of  proof  to  rebut  the  presumption 
of  slavery  arising  from  color  is  in  all 
cases  a  question  for  the  jury.  Becton  v, 
Ferguson,  22  Ala.  690. 

§  19.  Manumission. 

Constitutional  and  Statutory  Pn>vi- 
sions.->The  act  of  the  legislature  of 
South  Carolina,  i)assed  in  1841,  making 
it  illegal  to  provide  by  will  or  deed  for 
the  manumission  of  slaves,  «an  not  af- 
fect the  rights  of  a  legatee  who  received 
the  possession  of  the  slaves  bequeathed 
to  him  from  the  executor  in  South  Car- 
olina, and  brought  them  to  Alabama  be- 
fore the  passage  of  that  act;  the  provi- 
sions of  the  will  being  then  valid  by  the 
laws  of  South  Carolina.  Hunter  v. 
Green,  22  Ala.  329. 

The  constitutional  delegation  of  au- 
thority to  the  legislature  "to  pass  laws 
to  permit  the  owners  of  slaves  to  eman- 
cipate them"  is  equivalent  to  a  positive 
inhibition  of  the  right  of  the  owner  to 
emancipate  them,  except  only  under  such 
regfulations  as  the  legislature  may  pre- 
scribe. Trotter  v.  Blocker,  6  Port.  269, 
overruled  in  Prater's  Adm'r  v.  Darby,  24 
Ala.  496. 

Act  Feb.  25,  1860,  amending  the  law 
relating  to  the  emancipation  of  slaves, 
does  not  affect  a  will  admitted  to  pro- 
bate before  its  passage.  Jones  v,  Jone's 
Ex'r,  37  Ala.  646. 

Act  Jan.  '25,  1860,  "to  amend  the  law 
in  relation  to  the  emancipation  of  ' 
slaves,"  has  no  application  to  a  will 
which  was  admitted  to  probate  before 
its  passage.  Hall's  Heirs  v.  Hall's  Ex'rs, 
38  Ala.  131. 

Prohibition  of  Manumission  and 
Avoidance  Thereof. — A  slave  can  not  be 
the  cestui  que  trust  of  his  own  freedom, 
under  a  bequest  of  freedom,  where  a  di- 
rect emancipation  of  the  slave  by  the 
will  would  be  invalid.  Trotter  v. 
Blocker,  6  Port.  269. 

A  testator's  slaves  are  not  entitled  to 
freedom  bequeathed  to  them  under  the 
testator's  will,  but  they  must  be  held 
subject  to  distribution  as  in  case  of  in- 
testacy, since  the  constitution,  relative  to 
slaves,  inhibits  the  right  of  the  owner  to 
emancipate  them,  except  under  such  reg- 
ulations as  the  legislature  may  prescribe. 
Trotter  r.  Blocker,  6  Port.  269. 
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The  constitutional  provision  respect- 
ing the  emancipation  of  slaves,  and  the 
several  statutes  in  relation  thereto, 
amount  to  a  prohibition  of  the  right  of 
emancipation  in  the  state,  except  in  the 
mode  pointed  out  by  statute.  Atwood's 
Heirs  v.  Beck,  21  Ala.  590. 

How  Slaves  Could  Be  Manmnitted  in 
GeneraL — ^The  constitution,  by  investing 
the  legislature  with  power  "to  pass  laws 
to  permit  tl^e  owners  of  slaves  to  eman- 
cipate them,''  has  impliedly  abrogated  all 
prior  modes  of  emancipation;  and  as  the 
subsequent  statute  of  1834  upon  that 
subject  provides  that,  when  the  owner  of 
slaves  wishes  to  emancipate  them,  he 
may  institute  proceedings  for  that  pur- 
pose in  the  county  court,  to  be  conducted 
in  the  manner  therein  prescribed,  and 
that  for  sufficient  cause  shown  the  judge 
may  emancipate  them,  but  does  not  pro- 
vide that  such  proceedings  may  be  insti- 
tuted by  an  executor  or  administrator, 
nor  for  any  mode  of  emancipation  by 
will,  a  bequest  of  freedom  to  a -slave  is 
void  under  that  statute.  Trotter  t/. 
Blocker,   6   Port.   269. 

The  bequest  of  freedom  to  a  slave 
after  the  determination  of  a  life  estate  in 
the  slave  is  void.  Alston  v,  Coleman,  7 
Ala.  795. 

Slaves  can  not  be  emancipated  by  will 
in  this  state.  Welch's  Heirs  v.  Welch's 
Adm'r,  14  Ala.  76. 

A  bequest  of  freedom  to  a  slave  is 
void,  in  consequence  of  his  incapacity  to 
take  under  the  will.  Rober son's  Heirs  v, 
Roberson's    Ex'rs,   21   Ala.   273. 

Though  an  executor  has  the  power  to 
emancipate  a  slave,  under  a  trust  in  the 
will  providing  for  such  emancipation,  the 
emancipation  can  not  be  consummated 
by  the  will  alone.  Hooper  v.  Hooper,  32 
Ala.  669. 

Under  St.  1834,  slaves  can  not  be 
emancipated  in  this  state  by  will  or  con- 
tract, either  absolutely  or  on  condition. 
Evans  v,  Kittrell,  33  Ala.  449. 

Security  for  Support. — Under  the  stat- 
ute, a  direct  bequest  df  freedom  to  slaves 
is  void,  unless  authorized  by  some  spe- 
cial legislative  provision;  and  where  a 
special  statute  authorized  the  testator  to 
emancipate  his  slaves,  at  his  discretion, 
but  required,  as  a  condition  precedent, 
that  he  should  convey  a  quantity  of  land 


to  the  judge  of  the  county  court,  in  trust 
for  their  use,  as  security  that  thejr  shooU 
not  become  a  public  charge,  a  derise «' 
the  land  directly  to  the  slaves  tbeo- 
selves,  in  a  will  insufficiently  attested  tc 
pass  real  estate,  held  not  a  substutii! 
compliance  with  the  statute,  and  that  it 
bequest  and  devise  were  both  void.  }a» 
V.  Doran's  Ex'rs,  37  Ala.  265.  citing  At- 
wood  V,  Beck,  21  Ala.  590;  Robersonr. 
Roberson,  21   Ala.  273. 

Blectioii  or  Consent  of  Slaves.— \\1im 
a  testator  directed  that  his  slaves  shoc'i 
be  permitted  to  go  to  Africa,  their  ^ 
sage  to  be  paid,  etc.,  or,  if  they  sfaoc!^ 
perfer  to  remain  with  his  daughter,  thej 
should  be  subject  to  her  as  to  him,  kt 
they  should  in  no  event  be  sold,  it  «u 
held  that,  the  slaves  having  by  the  Ut5 
of  the  state  no  legal  capacity  to  choost 
between  freedom  and  servitude,  the  ti*je 
to  them  vested  in  the  daughter.  CarroC 
V,   Brumby,   13  Ala.   102. 

A  testamentary  trust  for  the  emaac- 
pation  of  slaves,  dependent  upon  0)^' 
election,  held  void,  because  the  slares 
have  not  the  legal  capacity  to  nuke  'k 
election;  so  where  the  executor  is  t- 
rected  to  carry  the  slaves,  for  the  re- 
pose of  emancipating  them,  "to  sc4J 
nonslaveholding  state,  or  to  the  repcbc: 
of  Liberia,  as  the  said  slaves  may  7^ 
fer."  Creswell's  ExV  r.  Walker,  37  Aa 
229. 

Removal  from  Sute  and  Sccsii? 
Therefor.— Slaves  may  be  ematicipi'^ 
by  will  if  provision  be  made  therein  f 
their  removal  from  the  state.  ^^• 
Heirs  v.   Pool's   Ex'rs,  35  Ala.  12. 

Agreementa  to  Manumit  and  Peifotc- 
ance  Thereof.— The  owner  of  ceftt: 
slaves,  being  about  to  remove  with  tbtf 
to  Illinois  for  the  purpose  of  cmanapij 
ing  them,  conveyed  them  by  absolnle  b^ 
of  sale  to  another,  and  took  from  t-^ 
at  the  same  a  bond  conditioned  that  ^^ 
should  emancipate  them  when  reasoc* 
ble  compensation  had  been  made  to  t- 
for  his  trouble  and  expense  with  ttr^ 
Held,  that  inasmuch  as  there  was  aotbrrf 
on  the  face  of  the  bond  rcquiriDg  *- 
obligor  to  emancipate  the  slaves  ia  ^-^ 
bama,  his  undertaking  was  not  voii  ^ 
formed  a  sufficient  consideration  io: '  * 
bill  of  sale.  Prater's  Adm'r  r.  Darby.  :* 
Ala.  496. 
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.  A  contract  m^de  in  Alabama,  and  con- 
taining nothing  to  show  that  the  parties 
contemplate  its  performance  elsewhere, 
by  which  the  purchaser  of  a  slave  binds 
himself  to  emancipate  the  slave  when- 
ever he  shall  have  been  reimbursed  for 
the  amount  of  the  purchase  money  by 
the  proceeds  of  the  slave's  labor,  is  void 
overruling  Prater  v.  Darby,  24  Ala.  496. 
Evans  v.  Kittrell,  33  Ala.  449. 

Form,  Requisites,  Execution,  and  Va- 
Udity  of  Certificate,  Deed  or  WUl^A 
bequest  of  slaves  to  an  executor,  with 
directions  "to  have  their  freedom  se- 
cured to  them  when  they  shall  have  ar- 
rived at  age,  by  the  laws  of  the  state, 
if  it  can  be  done  so  that  they  may  re- 
main here,  and^  if  he  can  not  do  so,  to 
send  them  to  some  free  state  or  coun- 
try, wherever,  in  his  discretion,  will  be 
best  for  them,"  is  a  valid  trust,  which 
the  executor,  under  our  existing  laws, 
has  full  authority  to  execute;  and  if  he 
refuses  to  execute  the  trust,  the  court  of 
equity,  to  which  he  submits  his  adminis- 
tration, has  ample  powers  to  enforce  it. 
Abercrombie's  Ex'r  v.  Abercrombie's 
Heirs,  27  Ala.  489. 

If  a  testator  gives  specific  directions 
by.  will  to  his  executor,  concerning  the 
treatment  and  government  of  his  young 
slaves,  until  they  arrive  at  the  age  fixed 
for  their  emancipation,  which  contem- 
plate that  they  shall  remain  in  this  state 
and  yet  occupy  a  condition  of  qualified 
freedom,  the  trust  is  invalid,  since  our 
law  recognizes  no  other  status  than  that 
of  absolute  freedom  or  absolute  slavery; 
but  where  he  directs  his  executor  "to  re- 
ceive them  into  his  possession,  to  take 
care  of,  protect,  govern,  and  control 
them,  until  they  arrive  at  age,  according 
to  the  laws  of  this  state,  treating  them 
with  humanity  according  to  the  position 
they  occupy  in  society,  and  see  that  they 
are  not  imposed  upon  by  others,"  the 
directions  create  no  additional  obligation 
on  the  executor  to  that  which  would  ex- 
ist independently  of  them,  and  are  not 
illegal.  Abercrombie  v,  Aberbrombie,  27 
Ala.  489. 

The  statute  of  Maryland  respecting  the 
emancipation  of  slaves,  enacted  in  1752 
and  continued  in  force  to  1796,  requires 
two  attesting  witnesses  to  a  deed  pro- 
viding for  the  prospective   emancipation 


of  slaves.     Bloodgood  v.  Grasey,  31  Ala. 
676. 

A  clause  in  a  will  directing  the  execu- 
tor to  remove  certain  slaves,  for  the  pur- 
pose of  emancipating  them,  to  one  of 
two  places,  as  the  slaves  may  prefer,  is 
void,  on  account  of  the  legal  incapacity 
of  the  slaves  to  make  the  selection. 
Crcswell's  Ex'r  v.  Walker,  37  Ala.  229. 

A  direct  bequest  of  freedom  to  slaves 
is  void,  though  the  testator  makes 
an  attempt  to  comply  with  the  statute 
authorizing  such  bequest  by  devising  the 
prescribed  quantity  of  land,  which,  how- 
ever, does  not  pass  on  account  of  the 
defective  execution  of  the  will  making 
the  devise.  Jack  v.  Doran's  Ex'rs,  37 
Ala.  265. 

As  to  Right  to  Freedom  and  Property. 
— Where  a  decedent's  will  provides  that 
a  certain  slave  shall  be  taken  by  his  ex- 
ecutor to  a  free  state  and  there  set  free, 
the  latter  will  not  acquire  freedom  un- 
til he  is  taken  to  the  state  in  execution 
of  the  trust,  but  will  remain  subject  to 
all  the  disabilities  of  slavery.  Hooper 
V.   Hooper,  32  Ala.   669. 

Compliance  with  Terms  of  Will.  ^ 
Where  a  decedent's  will  provides  that 
certain  slaves  shall  be  carried  to  a  non- 
slaveholding  state  by  his  executor  and 
there  set  free,  the  court  will  not  enforce 
the  provision  of  the  will  at  the  instance 
and  suit  of  the  slaves.  Hooper  v. 
Hooper,    32    Ala.    669. 

Statutes  and  Rights  of  Iftanumitted 
Slaves. — ^A  slave  who  was  emancipated 
prior  to  the  act  of  1834  may  hold  lands 
in  Alabama.  Tannis  v.  St.  Cyre,  21  Ala. 
449. 

The  property  of  a  freed  negro  who 
died  intestate  escheated  to  the  state 
when  there  were  no  persons  who  could 
claim  as  heirs  at  law;  and  where  the 
state,  by  the  act  of  the  legislature,  after- 
wards relinquished  all  its  rights  to  the 
testator's  children,  born  of  two  female 
slaves  with  whom  he  cohabited,  and 
emancipated  by  such  act  pursuant  to  his 
will,  neither  set  of  children  was  in  a  con- 
dition to  insist  on  the  necessity  of  an 
inquisition  to  vest  title  in  the  state;  since 
having  no  inheritable  blood  they  can 
only  take  by  virtue  of  the  relinquish- 
ment.    Malinda  v.   Gardner,  24  Ala.  719. 

A   bequest    to   a   slave   to   take   effect 
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when  emancipated  is  valid.  Abercrom- 
bie's  Ex'r  v,  Abcrcrombie's  Heirs,  27  Ala. 
489. 

Where  a  decedent's  will  provides  that 
certain  slaves  shall  be  carried  to  a  non^ 
slaveholding  state  by  his  executor  and 
there  set  free,  the  slaves  can  not  main- 
tain an  action  for  a  bequest  in  their  own 
name  before  their  removal,  since  until 
that  time  they  retained  their  former  dis- 
abilities.   Hooper  v.  Hooper,  32  Ala.  669. 

§  20.  Emancipation. 

In  QeneraL — Slaves  in  this  state  nei- 
ther in  law  nor  in  fact  became  free  un- 
til 1865,  when  they  were  emancipated  by 
the  action  of  the  United  States  author- 
ities. Leslie  v,  Laugham's  Ex'rs,  40  Ala. 
524. 

The  proclamation  of  emancipation  is- 
sued in  1863  did  not  of  itself  free  the 
slaves.  Leslie  v.  Laugham's  Ex'rs,  40 
Ala.  524;  Logan  v.  State,  40  Ala.  TSsf. 

The  proclamation  of  the  president,  de- 
claring the  manumission  of  all  persons 
held  as  slaves  within  the  seceded  states, 
was  a  war  measure,  and  had  no  opera- 
tive effect  until  carried  into  execution  by 
force  of  arms.  Weaver  v,  Lapsley,  42 
Ala.  601;  McElvain  v.  Mudd,  44  Ala.  48. 

§  21.  Abolition  of  Slavery. 

In  General. — Ordinance  Sept.  22,  1865, 
declaring  slavery  abolished,  abrogated 
all  the  criminal  laws  of  the  state  which 
were  applicable  exclusively  to  slaves. 
George  v.  State,  39  Ala.  676. 

In  becoming  freedmen,  slaves  become 
"persons,"  and  are  punishable  under  our 
criminal  law  for  all  offenses  committed 
by  them  in  such  personal  status.  Eliza 
r.  State,  39  Ala.  693;  Witherby  v.  State, 
39  Ala.  702;  Ferdinand  v.  State,  39  Ala. 
706. 

The  emancipation  of  slaves  in  this 
state  is  a  fact  which  will  be  judicially 
noticed  by  the  courts,  and  it  must  be 
referred  to  some  particular  date.  It  was 
effected  by  the  nation,  and  not  by  the 
state.  The  only  national  act  that  de- 
creed it,  was  the  proclamation  of  the 
president,  of  the  1st  of  January,  1863. 
The  struggle  afterwards  was  merely  an 
effort  to  prevent  the  proclamation  from 
being  carried  into  effect,  and  the  total 
failure  of  the  struggle,  refers  emancipa- 


tion back  to  that  date.     Morgan  r.  Nd- 
son,  43  Ala.  586. 

§  8S.  Legalizing  Cohabitation  and  Lctjt- 
imizing  Issue  of   Former  Sltfci 

Legalizing  Cohabitation.— The  act  c' 
1868,  extending  to  a  subsequent  date  & 
provisions  of  the  ordinance  of  1867  mak- 
ing cohabitation  between  a  freednun  asd 
a  freedwoman  marriage,  gave  no  Tali£t: 
to  connections  which  had  terminited  be- 
fore emancipation.  Cantelou  v.  Hood 
56  Ala.'  519,  overruling  Stikes  v.  Svas- 
son,  44  Ala.  633;  Haden  v.  Ivey,  51  ^ 
381. 

The  ordinance  of  1865,  ratifjing  i):: 
marriage  relations  of  slaves  who  b: 
lived  together  as  husband  and  wife,  vis 
moral  and  just,  and  did'  not  appif  t: 
slaves  living  together  in  concobiiar. 
but  only  "as"  man  and  wife.  WashJ^:- 
ton   V,    Washington,   69    Ala.  28L 

Legitimizing  Issue. — In  an  actios  c: 
ejectment,  where  the  plaintiffs  claic:^- 
title  as  children  of  former  slaves,  and  t^t 
evidence  shows  without  conflict  that  t^ 
parents  of  the  plaintiffs  lived  together  a 
husband  and  wife  up  to  the  time  of  t>;' 
mother's  death,  and  the  plaintifFs'  tT> 
dence  tended  to  show  that  thej  so  j^< 
together  after  the  passage  of  the  or^ 
nance  legitimating  the  issue  of  cohair> 
tion  between  slaves,  while  the  erider:? 
for  the  defendant  was  to  the  effect  tkc 
the  mother  of  the  plaintiffs  died  befor. 
the  passage  of  such  ordinance,  a  charge 
is  free  from  error,  and  properly  p^r. 
at  the  request  of  the  plaintiffs,  which  3- 
structs  the  jury  that  if  they  beliert  thi: 
the  mother  of  the  plaintiffs  "died  r:: 
earlier  than  the  30th  day  of  Scptex^' 
1865  (said  ordinance  being  adopted  Se^ 
tember  29,  1865),  they  must  find  for  d^ 
plaintiffs."  Woods  v.  Motcn,  30  Sa  3:i 
129  Ala.  228. 

Where  a  slave  marriage  was  abi-- 
doned  in  1863,  and  a  year  later  the  h-v 
band  intermarried  with  another  shn 
and  the  parties  to  this  marriage  lived  * 
gether  as  husband  and  wife  until  the  ^ 
band's  death,  in  1877,  the  children  c:  '^- 
first  marriage  were  ill%itimatc,  and  tc' 
no  estate  by  descent  in  lands  of  ^  * 
the  father  died  seised.  Harrison  t  ^' 
exandcr,  33  So.  543,  135  Ala.  307»  c-'t 
Washington  v,  Washington,  69  Ala  >'• 


Sleeping  Car  Companies. 

See  the  title  CARRIERS. 

Sleeping  Cars. 

See  the  titles  CARRIERS;  COMMERCE. 

Sleeping  on  Rii^its. 

See  the  title  EQUITY. 

Sleeping  Partners. 

See  the  title  PARTNERSHIP. 

Slot  Machines. 

See  the  titles  GAMING;  LOTTERIES. 

Small-Cause  Courts. 

See  the  title  COURTS. 

Smallpox. 

See  the  title  HEALTH,  and  references  there  given. 

Smart  Money. 

See  the  title  DAMAGES. 

Smoke. 

e   the  titles,    CONSTITUTIONAL    LAW;    EMINENT    DOMAIN;    INJUNC- 
TION; MUNICIPAL  CORPORATIONS;  NEGLIGENCE. 

SmcJdng. 

As  to  rules  of  carriers,  see  the  title  CARRIERS. 

SmcJdng  Cars. 

See  the  title  CARRIERS. 

Social  Qubs. 

See  the  titles  CLUBS;  INTOXICATING  LIQUORS. 

Societies. 

:   the   titles  BUILDING  AND  LOAN  ASSOCIATIONS;   CHARITIES;    COR- 
PORATIONS; RELIGIOUS  SOCIETIES. 
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Cross  References. 
See  in  general  the  title  CRIMINAL  LAW. 


Indictment  or  Information.  —  An  in- 
dictment that  "B.,  against  the  order  of 
nature,    attempted     carnally  to    know    a 


certain  beast,  to  wit,  a  cow,"  safficiestlT 
charges  a  crime  against  nature.  Brad- 
ford V.  State,  104  Ala.  68,  16  So.  lOT. 


Soil. 

See  the  titles  DEDICATION;  EMINENT  DOMAIN;  HIGHWAY?;  MlXICl. 
PAL  CORPORATIONS;  NAVIGABLE  WATERS;  WATERS  AND  WATER- 
COURSES. 

SolcBers. 

See  the  titles  MILITIA;  PUBLIC  LANDS;  WAR. 

Solemn  Form. 

See  the  title  WILLS. 

Solemnization. 

See  the  title  MARRIAGE. 

Sole  Ownership. 

See  the  title  INSURANCE. 

9 

Solicitation  to  Commit  Crime. 

See   the   titles   ABDUCTION;   BRIBERY;   CRIMINAL   LAW;   HOMICIDE 

Solvency. 

See  the  title  INSOLVENCY.  As  to  fraudulent  representations  relating  to  >o> 
ency,  see  :he  title  FRAUD.  As  affecting  validity  of  conveyances,  sec  the  r.:? 
FRAUDULENT  CONVEYANCES.  As  to  evidence  as  to  solvency  or  inSoIvrcr 
see  the  titles  BANKRUPTCY;  BANKS  AND!  BANKING;  CORPORATIONf. 
FRAUDULENT  CONVEYANCES;  INSOLVENCY;  and  other  appropriate  ti.::^ 

Son  Assault  Demesne. 

See  the  titles  ASSAULT  AND  BATTERY;  CRIMINAL  LAW;  TRIAL 

Space. 

See  the  titles  CRIMINAL  LAW;  EVIDENCE. 

Sparic  Arresters. 

See  the  titles  CARRIERS;  RAILROADS. 
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Speakiiig  DemuiTer. 

See  the  titles  EQUITY;  PLEADING. 

Special  Administrators. 

See  the  title  EXECUTORS  AND  ADMINISTRATORS. 

Special  Agents. 

See  the  titles  INSURANCE;  PRINCIPAL  AND  AGENT. 

Special  Appearance. 

See  the  title  APPEARANCE. 

Special  Bail. 

See  the  title  BAIL. 

Special  Compensation. 

See  the  titles  CLERKS  OF  COURTS;  COUNTIES. 

Special  Contracts. 

As  to  special  contracts  of  carriage,  see  the  title  CARRIERS. 

Special  Courts. 

See  the  title  COURTS. 

Special  Damages. 

See  the  title  DAMAGES,  and  cross  references  there  found. 

Special  Deposits. 

See  the  title  BANKS  AND  BANKING. 

Special  Elections. 

Sec  the  titles  CONSTITUTIONAL  LAW;  ELECTIONS;  MUNICIPAL  COR- 
ORATIONS.  As  .to  stock  law  elections,  see  the  title  ANIMALS.  As  to  local 
>tion   elections,  see  the  title  INTOXICATING  LIQUORS. 

Special  Findings. 

See  the  titles  CRIMINAL  LAW;  REFERENCE;  TRIAL. 

Special  Fmids 

See  the  titles  COUNTIES;  INSURANCE;  MUNICIPAL  CORPORATIONS. 
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Spociftl  Guudiuift* 

See  the  titles  GUARDIAN  AND  WARD;  INFANTS. 

Special  IndonemeniL 

See  the  title  BILLS  AND  NOTES. 

Special  Injury. 

See  the  title  DAMAGES;  INJUNCTION;  NUISANCE. 

Special  Interrogatories. 

See  the  title  TRIAL. 

Special  Judges. 

See  the  titles  APPEAL  AND  ERROR;  JUDGES. 

Spedal  Juries. 

See  the  titles  COSTS;  JURY. 

Special  Jurisdiction. 

See  the  title  COURTS. 

Special  Masters. 

See  the  titles  BANKRUPTCY;  EQUITY. 

Special  Meetings. 

As  to  meetings  of  directors,  stockholders,  county  boards,  city  councils,  etc.  sec 
the  appropriate  titles,  such  as,  CORPORATIONS;  COURTS;  MUNICIPAL  COR- 
RATIONS. 

Special  Partners. 

See  the  title  PARTNERSHIP. 

Special  Payment. 

See  the  title  PAYMENT. 

Special  Pleas. 

See  the  title  PLEADING. 

Special  Privileges. 

See  the  titles  CONSTITUTIONAL  LAW;   INTERSTATE  COMMERCE;  MAS- 
TER AND  SERVANT. 

Special  Proceedings. 

See  the  titles  ADOPTION;    ARBITRATION    AND    AWARD;   ARREST;  AT- 
TACHMENT;   BASTARDS;    BOUNDARIES;    DEPO^TIONS;    DISCOVERS 
EMINENT  DOMAIN;   EXECUTION;   HABEAS   CORPUS;   INTERPLEADER 
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MANDAMUS;  MARSHALING  ASSETS  AND  SECURITIES;  MOTIONS;  NE 
EXEAT;  PROHIBITION;  QUO  WARRANTO;  SUBROGATION.  As  to  speei^l 
proceedings  in  particular  instances,  see  tlie  appropriate  specific  titles,  such  as 
ALIENS;  BRIDGES;  INSANE  PERSONS;  LICENSES;  OFFICERS. 

Special  Rates. 

See  the  title  CARRIERS. 

Special  Service. 

See  the  titles  CLERKS  OF  COURTS;  MASTER  AND  SERVANT;  NOTICE. 

Special  Scmions. 

See  the  title  COURTS. 

Special  Taxes. 

See  the  titles   BRIDGES;    FENCES;    HIGHWAYS;    MUNICIPAL  CORPORA- 
TIONS. 

» 

Special   I  enss. 

See  the  titles  COSTS;  COURTS. 

Specialties. 

See  the   titles    ASSUMPSIT,    ACTION    OF;    BONDS;    CONTRACTS;    DEEDS;, 
RELEASE;  SEALS.    As  to  sealing  notes,  see  the  title  BILLS  AND  NOTES. 

Special  Trains. 

'  See  the  title  CARRIERS. 

Special  Traverse. 

See  the  title  PLEADING. 

Special  Venire. 

See  the  titles  GRAND  JURY;  JURY. 

Special  Verdict. 

See  the  titles  CRIMINAL  LAW;  TRIAL. 

Specification  of  Errors. 

See  the  titles  APPEAL  AND  ERROR;  CRIMINAL  LAW;     As  to  specifications 

in  motions  for  new  trial,  see  the  title  NEW  TRIAL. 

Specific   Devises. 

See  the  tide  WILLS. 

Specific  Ezceptimis. 

See  the  titles  APPEAL  AND  ERROR;  CRIMINAL  LAW. 

Specific  Legacies. 

See  the  title  WILLS. 
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SPECnPlC  PERFORMANCE. 

L  Nature  and  Grounds  of  Bemedy  in  OeneraL 

j    1.  Nature  and  Purpose  in  General. 

§    2.  Grounds  of  Relief  in  General. 

§    3.  Existence  of  Other  Remedy. 

§    4.  Inadequacy  of  Remedy  at  Law. 

§    5.  Mutuality  of  Remedy. 

§    6.  Discretion  of  Court. 

§    7.  Enforcing  Partial  Performance. 

§    8.  Defenses  or  Objections  to  Relief.  # 

§    9.  In  General. 

§  10. Performance  Impossible. 

§  11.  Performance  Involving  Act  or  Assent  of  Person  Not  Party 

to  Contract. 

§  12.  Enforcement  Inequitable  or  Involving  Hardship. 

§  13.  Persons  Entitled  to  Enforce  Performance. 

§  14.  Persons  as  against  Whom  Performance  May  Be  Enforced. 

§  IS. Interest  in  Subject  Matter. 

§  16. Husband  or  Wife  of  Party  to  Contract. 

§  17. Purchasers  in  General. 

§  18.  Executors,  Administrators,  Devisees,  and  Heirs. 

n.  Oontracts  Enforceable. 

§  19.  Requisites  and  Validity  in  General. 

§  20.  Existence  and  Condition  of  Subject  Matter. 

§  21.  Certainty. 

§  22. In  General. 

§  23.  Description  of  Subject  Matter. 

§  24.  Completeness. 

§  25.  Mutuality  of  Obligation. 

§  26.  Contracts  between  Husband  and  Wife. 

§  27.  Contracts  of  Married  Women. 

§  28.  Conclusion  of  Agreement. 

§  29.  Oral  Contracts  in  General. 

§  30.  Oral  Contracts  within  Statute  of  Frauds. 

§  31.  Part  Performance  of  Oral  Contracts. 

§  32.  In  General. 

§  33.  Acts  Constituting  Performance  in  General. 

§  34.  Consideration. 

§  34  (1)  Necessity. 

§  34  (2)  Adequacy  and  Sufficiency. 
§  35.  Fairness  ai^d  Reasonableness. 
§  36.  Mistake. 

§  37.  Misrepresentation  and  Fraud. 
§  38.  Illegality. 

§  39.  Alternative  Stipulations  in  General. 
§  40.  Contracts  Subject  to  Conditions. 
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§  41.  Rescission  or  Other  Termination  of  Contract. 
§  42.  Subject  Matter  of  Contracts  in  GeiieraL 
§  43.  Contracts  Relating  to  Real  Property. 

§  44. In  General. 

§  45. Enforcement  by  Purchaser. 

§  46.  Contracts  Relating  to  Personal  Property. 

§  47. In  General. 

§  48. Specific  Articles  or  Goods. 

§  49. Corporate  Stock  or  Securities. 

§  50.  Contracts  for  Personal  Services  of  Acts  in  General. 

§  51.  Contracts  for  Continuous  Acts  During  Long  Period. 

§  52.  Contracts  for  Submission  to  Arbitration. 

§  53.  Awards. 

§  54.  Marriage  Settlements. 

§  55.  Conveyances  Enforceable  as  Contracts. 

§  56.  Gifts. 

§  57.  Contracts  to  Devise  or  Bequeath. 

n.  Good  Faith  and  Diligenoe. 

§  58.  Good  Faith  of  Plaintiff  in  General. 

§  59.  Fraud  or  Inequitable  Conduct  of  Plaintiff  Subsequent  to  Ccmtract. 

§  60.  Notice  and  Demand  by  Plaintiff. 

§  61.  Time  for  Performance  by  Plaintiff  in  General. 

§  62.  Time  as  of  the  Essence  of  the  Contract. 

§  63.  Sufficiency  of  Performance  by  Plaintiff  in  General. 

§  64.  Sufficiency  of  Title  of  Vendor. 

§  65.  Conveyance  or  Tender  Thereof. 

§  66.  Payment  of  Consideration  or  Tender  Thereof. 

§  66  (1)  Necessity. 

§  66  (2)  Sufficiency  of  Payment. 
§  66  (3)  Sufficiency  of  Tender. 
§  67.  Effect  of  Delay  or  Default  of  Plaintiff. 
§  68.  Waiver  and  Estoppel  to  Urge  Objections  to  Delay  or  of  Default. 

1.  Proceedings  and  Relief. 

§  69.  Jurisdiction. 

§  70.  Time  to  Sue,  Limitations,  and  Laches. 

§  71.  Parties. 

§  71  (1)  In  General. 

§  71  (2)  Heirs  of  Party  to  Contract. 
§  72.  Injunction. 
§  73.  Pleading. 
§  74. Bill,  Complaint,  or  Petition. 

§  74  (1)  Averments  as  to  Contract. 

§  74  (2)  Averments  as- to  Parties  and  Property. 

§  74  (3)  Averments  as  to  Performance,  Good  Faith,  and  Diligence. 

§  74  (4)  Ability  of  Defendant  to  Perform. 

§  74  (5)  Prayer  for  Relief. 
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§  75. 
§  76. 
§  77. 


Pl«a  or  Answer,  and  Subsequent  Pleadings.* 
Amended  aiid  Supplemental  Pleading. 
Issues,  Proof,  and  Variance. 


§  78.  Evidence. 

§  79.  Presumptions  and  Burden  of  Proof. 

§  80.  1 Admissibility. 

§  81.  Weight  and  Sufficiency. 

§  81  (1)  Clearness  and  Positiveness. 

§  81   (2)  Making  of  Contract  in  General. 

§  81  (3)  Subject-Matter  and  Terms  of  Contract. 
§  82.  Dismissal  before  Hearing. 
§  83.  Reference. 
§  84.  Relief  Awarded. 

§  85.  Performance  of  Contract  in  General. 

'  §  86.  Alternative,  Additional,  or  Incidental  Equitable  Relief. 

§  87.  Recovery  of  Compensation  or  E)amages  Instead  of  Specific 

Performance. 

§  88.  Recovery  of  Damages  in  Addition  to  Specific  P^rfomanot 

§  89.  Relief  to  Defendant. 

§  90.  Judgment  or  Decree. 
§  91.  Appeal. 

Cross  References. 

See  the  titles  ELECTION  OF  REMEDIES;  FRAUDS,  STATUTE  OF;  IN- 
JUNCTION; REFORMATION  OF  INSTRUMENTS;  VENDOR  AND  PUR- 
CHASER. 

As  to  requisites,  validity  and  consideration  of  contracts  in  general,  see  die  tisSe 
CONTRACTS. 


I.   NATURE  AND  GROUNDS  OF 
REMEDY  IN  GENERAL. 

0 

§  1.    Nature  and  Purpose  in  General. 

"The  jurisdiction  of  courts  of  equity 
to  enforce  specific  performance  of  con- 
tracts arose  from  the  fact  that  the  com- 
mon-law remedies  are  often  inadequate, 
and  the  extraordinary  power  of  a  court  of 
chancery  was  exercised  only  where  there 
was  no  remedy  at  common  law,  or  where 
there  was  a  remedy,  but  it  was  inade- 
quate." Brown  v.  Van  Winkle,  etc., 
Mach.  Works,  141  Ala.  580,  39  So.  243, 
244;  Comer  v.  'Bankhead,  70  Ala.  493, 
496. 

When  a  contract  respecting  real  estate 
is  in  writing,  is  certain,  fair  in  all  its 
parts,  founded  on  an  adequate  considera- 
tion, and  capable  of  execution,  a  specific 
performance  in  a  court  of  equity  is  as 
much  a  matter  of  rrght,  as  damages  for 
its  breach  in  a  court  of  law.  Bogan  v. 
Daughdriil,   51   Ala.   312,   314.     See   post, 


"Inadequacy  of  Remedy  at  Law,"  §  4. 
"Requisites  and  Validity  in  General"  \ 
19;    "Discretion  of  Co«rt,'*  §  6. 

§  %.  Grounds  of  Rdief  in  General 

Where,  on  a  joint  contract  by  tenants 
in  common  to  convey  their  land,  tbf 
deed  is  defectively  executed  by  cm  ^ 
them,  the  vendees  are  not  bound  to  ac- 
cept it  as  performance  on  the  part  of  tbc 
other,  but  may  sue  both  for  specific  per- 
formance. Johnston  v.  Jones,  85  Ala.  291 
4  So.  748. 

Where,  in  a  bill  for  specific  perfcnn' 
ance,  no  fraud  is  alleged,  and  no  injurr 
set  up  as  a  ground  of  relief,  the  cocr. 
may  properly  consider  the  otnissioti  ■: 
malting  up  an  opinion  on  the  pr«prietT  : 
granting  the  relief.  Ellerbe  v,  EIlerbe.4: 
Ala.  643. 

$  8.  Bidsttnce  of  Other  Remedj. 

That  a  purchaser  in  an  option  contrac: 
for  the  purchase  of  real  estate  has  a  res> 


I 


§  3^ 
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edy  at  law  against  the  vendor  for  breach 
of  the  contract  reacting  from  his  act  in. 
conveying  the  property  to  a  grantee  hav- 
ing knowledge  of  the  existence  of  the 
option,  does  not  take  away  the  ptrrchas- 
er's  eQtutable  remedy  to  compel  specific 
performance  of  the  contract.  City  of 
Birmingham  v.  Forney,  173  Ala.  1,  65  So. 
618. 

Where  a  vendee's  agent  without  au- 
thority returned  to  the  vendor  a  deed  on 
the  ground  that  it  was  not  properly  ac- 
knowledged, the  vendor's  remedy  was 
not  specific  performance,  whatever  may 
have  been  his  rights  to  have  a  return  of 
the  deed.  Ryder  v.  Johnston,  153  Ala. 
482,  45  So.  181. 

§  4.  Inadequacy  d  Remedy  at  Law. 

As  to  nature  of  subject  matter  as  af- 
fecting remedy  at  law,  see  post,  §§  42,57. 

**The  court  will  not  in  any  case  decree 
specific  performance  when  the  complain- 
ant has  an  adequate  remedy  at  law.  Elec- 
tric Lighting  Co.  v.  Mobile,  etc.,  R.  Co., 
109  Ala.  190,  19  So.  721 ;  Jones  v.  Peebles, 
133  Ala.  290,  32  So.  60."  Brown  v.  Van 
Winkle,  etc.,  Mach.  Works,  141  Ala.  580, 
39  So.  243,  245. 

Defendants  executed  a  subcontract  to 
plaintiffs  for  the  performance  of  certain 
government  improvements,  and  agreed 
that,  in  case  of  breach,  complainants 
should  be  entitled  to  the  possession  of 
defendants'  personal  property  on  the 
work  with  which  to  complete  the  same. 
On  defendants'  abandonment  of  the 
work,  complainants  brought  detinue  for 
such  personal  property,  but  before  trial 
complainants,  filed  a  bill  to  compel  spe- 
cific performance  of  the  contract,  to  ob- 
tain a  delivery  of  such  personal  property, 
and  to  restrain  defendants  from  remov- 
ing the  same,  alleging  that  the  remedy  of 
detinue  was  inadequate,  because  defend- 
ants by  executing  forthcoming  bonds 
could  regain  possession  of  the  property. 
It  was  not  alleged  that  defendants' 
breach  pf  contract  would  result  in  any 
forfeiture  of  complainants'  contract  with 
the  government,  nor  that  time  was  of  the 
essence  of  that  contract,  nor  that  the  in- 
juries flowing  from  defendants'  breach 
could  not  be  readily  estimated  and  com- 
pensated for  in  damages.  Held,  that 
complainants  had  an  adequate  remedy  at^ 


law,  and  that  the  bill  was  properly  dis- 
missed. Lewman  &  Co.  v.  Ogden  Bros., 
42   So.  102,  143  Ala.  351. 

Contracts  lor  Personal  Services. — 
Where  a  contract  for  a  term  of  years 
provided  for  services  on  the  part  of  one 
and  payments  on  the  part  of  the  othfer, 
and  that  in  default  of  payments  by  the 
latter  the  other  might  terminate  the  con- 
tract, it  would  not  be  specifically  en- 
forced at  the  instance  of  the  latter,  since 
he  had  an  adequate  remedy  at  law.  Elec- 
tric Lighting  Co.  v.  Mobile  &  S.  H.  Ry. 
Co.,  109  Ala.  190,  19  So.  721. 

A  mail  contractor  can  not  come  into 
equity  to  enforce  a  contract  with  a  plank 
road  company  for  the  transportation  of 
the  mail  over  its  road,  unless  he  shows 
by  his  bill  that  a  court  of  law  could  not 
compensate  him  in  damages  for  the 
breach  of  the  contract.  Powell  v.  Central 
Plank  Road  Co.,  24  Ala.  441.  See  post, 
"Contracts  for  Personal  Services  or  Acts 
in  General,"  §  50. 

§  5.  Mutuality  of  Remedy. 

See  post,  "Mutuality  of  Obligation," 
§  25. 

"The  doctrine  is  well  established,  as 
applicable  to  suits  for  specific  perform- 
ance, that,  though  no  difficulty  may  at- 
tend the  execution  of  the  contract  on  the 
part  of  the  defendant,  yet,  unless  there 
be  mutuality  as  to  the  remedy  as  well  as 
the  obligation,  so  that  the  complainant, 
in  case  of  his  defection,  could  be  com- 
pelled to  perform,  the  parties  will  be  left 
to  other  remedies.  Iron  Age  Pub.  Co.  v. 
Western  Union  Tel.  Co.,  83  Ala.  498,  3 
So.  449;  Irwin  v,  Bailey,  72  Ala.  467." 
Chadwick  v.  Chadwick,  121  Ala.  580,  25 
So.  631,  633. 

A  contract  involving  reciprocity  of  ob- 
ligation and  duty  will  not  be  specifically 
enforced  in  favor  of  a  party  who  on  his 
part  has  not  performed,  can  not  be  com- 
pelled to  perform,  and  is  not  capable  of 
performing.  Tombigbee  Valley  R.  Co. 
V,  Fairford  Lumber  Co.,  47  So.  88,  155 
Ala.  575. 

Contracts  Relating  to  Real  Property.— 
Specific  performance  of  defendant's 
promise  to  convey  land,  made  in  con- 
sideration of  complainant's  executory 
agreement  to  pay  certain  debts  of  de- 
fendant,   will    not    be    awarded,    since,    if 
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complainant  afterwards  refused  to  pay 
the  debts,  defendant  would  be  left  to  an 
action  at  law  to  enforce  complainant's 
promise,  so  that  complete  relief  could 
not  be  awarded  by  decree  of  specific  per- 
formance. Bentley  v,  Barnes,  171  Ala. 
5i2,  55  So.  130.  See  post,  ''Contracts 
Relating  to  Real  Property,"  §  43. 

§  6.   Discretion  of  Court. 

"The  right  to  specifically  enforce  the 
performance  of  a  contract  is  not  abso- 
lute. Its  enforcement  in  a  measure,  at 
least,  rests  in  the  sound  discretion  of 
the  court,  a  judicial  discretion,  of  course, 
to  be  exercised  according  to  the  princi- 
ples of  equity.  It  has  been  held  that 
contracts  which  will  be  thus  enforced 
must  be  fair,  must  be  reasonable,  and 
must  be  just,  and  not  attended  with  ex- 
cessive hardships  or  injustice.  Courts 
of  equity  have  frequently  refused  to  en- 
force contracts  when  it  appeared  that 
they  were  founded  on  mistake  or  sur- 
prise to  such  an  extent  that  their  en- 
forcement would  be  inequitable.  Tom- 
bigbee  Valley  R.  Co.  v.  Fair  ford  Lumber 
Co.,  155  Ala.  575,  47  So.  88."  Cachet  v. 
Morton,  181  Ala.  179,  61  So.  817,  818; 
Moon  V.  Crowder,  72  Ala.  79,  89;  Irwin 
V,  Bailey,  72  Ala.  467;  Carlisle  v.  Carlisle, 
77  Ala.  339;  Ellis  v.  Burden,  1  Ala.  458; 
Homan  v.  Stewart,  103  Ala.  644,  16  So. 
35,  36;  Alabama  Cent.  R.  Co.  v.  Long, 
158  Ala.  301,  48  So.  363. 

Governed  by  General  Rules  of  Equity 
aa  Par  as  Posaible. — It  is  said,  the  en- 
forcement of  the  specific  execution  of 
contracts  in  a  court  of  equity  is  not  mat- 
ter of  right  in  either  party,  but  it  is  a 
matter  of  discretion  in  the  .court;  not, 
indeed,  of  arbitrary  or  capricious  discre- 
tion, dependent  upon  the  mere  pleasure  of 
the  judge,  but  of  that  sound  and  reason- 
able discretion  which  governs  itself,  as 
far  as  it  may,  by  general  rules  and  prin- 
ciples; but,  at  the  same  time,  withholds 
or  grants  relief  according  to  the  circum- 
stances of  each  particular  case,  when 
these  rules  will  not  furnish  any  exact 
measure  of  justice  between  the  parties. 
The  court  uniformly  refuses  to  decree  a 
specific  performance  except  in  cases 
where  such  decree  would  be  strictly  equi- 
table. Blackwilder  v.  Loveless,  21  Ala. 
371,   374. 


Although  bills  for  the  specific  perforo- 
ance  of  contracts  ^  addressed  to  tke 
discretion  of  the  court,  yet  this  is  not  an 
arbitrary  or  capricious  discretioii,  bo: 
one  which  is  regulated,  as  nearly  ss  maj 
be,  by  general  rules.  Pulliam  v.  Oves, 
25  Ala.  492. 

§  7.  Enforcing  Partial  Performance. 

Contracts  Including  Larger  Area  of 
Land  Than  Owned  by  Vendor. — If  &  por- 

chaser  is  content  to  take  part  of  the  bed 
sold,  because  the  vendor  can  not  voakt 
title  to  the  whole,  he  is  entitled  to  per- 
formance as  to  that  part,  and  to  have  as 
abatement  of  the  price.  Bell  v.  Thomp- 
son, 34  Ala.  633. 

Where,  on  a  bill  by  a  vendee  of  lacd 
for  specific  performance  of  the  contract 
of  sale,  the  vendor  answers  that  he  has 
sold  and  conveyed  to  a  third  person  two- 
thirds  in  quantity  and  one-half  in  vahie 
of  the  land,  the  vendee  may  elect  to  take 
the  residue;  and  in  such  case  a  decree 
directing  the  title  to  such  residue  to  Tcst 
in  him  would  be  regular.  Bass  r.  GS- 
land's  Heirs,  5  Ala.  761. 

Contracts  for  Estste  or  Title  Not 
Owned  by  Vendor^ — ^Where  one  sells  a 
greater  interest  in  land  than  he  has,  or 
knowingly  sells  a  defective  title,  a  cosrt 
of  equity  will  decree  a  specific  perforo- 
ance  of  the  contract  at  the  instance  of 
the  vendee,  if  he  is  willing  to  take  sach 
interest  or  title  as  the  vendor  bu 
Weatherford  v.  James,  2  Ala.  170. 

Where  the  contract  is  to  convey  an 
estate  in  fee,  but  only  on  a  contingeacj 
which  has  not  happened,  the  vendee  is 
not  entitled  to  a  conveyance  of  such  tx.t 
as  the  vendor  has  and  a  correspoodicf 
deduction  from  the  price.  Wcatherfor: 
V.  James,  2  Ala.  170. 

Contracts  for  Continuoas  Acts.— A 
contract,  to  be  specifically  cnforceibk 
must  be  such  as  can  be  enforced  in  its 
entirety;  a  partial  enforcement  by  piece- 
meal not  sufficing.  Tombigbee  VallcTR. 
Co.  V.  Fairford  Lumber  Co.,  155  Ala.  5*5 
47  Co.  88.  See  post,  "Contracts  for  C»=- 
tinuous  Acts  During  Long  Period,*  {  •* 

§  8.  Defenses  or  Objections  to  ReilcL 

§  9.  —  In  GeneraL 

Equity  will  not  entertain  jurisdictior  t: 
specifically  enforce  a  contract  where  it 
would  be  powerless  to  enforce  a  decr«. 
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Decree,  Browning  v,  Kelly,  113  Ala.  420, 
21  So.  928,  modified  on  rehearing. 
Browning  v,  Kelly,  124  Ala.  645,  27  So. 
391. 

Rights  or  Equities  of  Parties  to  Con- 
tract Unconnected  Therewith. — Equity 
will  not,  in  the  exercise  of  its  discretion, 
in  applications  for  a  specific  performance, 
look  to  circumstances  entirely  independ- 
ent of  the  agreement,  and  in  Byrd  v.  Odem, 
9  Ala.  755,  it  was  held,  that  a  vendor 
could  not  resist  the  specific  performance 
of  his  contract,  by  showing  an  indebted- 
ness of  the  vendee  to  him,  independent 
of  his  contract.  PuUiam  v,  Owen,  25 
Ala.   492,  497. 

Specific  performance  of  a  contract  can 
not  be  resisted  by  showing  that  com- 
plainant is  indebted  to  defendant  on 
other  accounts  which  are  not  connected 
vr:th  the  contract  of  which  specific  per- 
formance is  sought;  but  where,  at  the 
execution  of  a  contract  to  sell  lands,  it 
is  agreed  that  a  third  party  in  whom  the 
title  is  placed  shall  hold  it  as  security  In 
part  for  an  outside  or  disconnected  in- 
debtedness of  the  vendee,  the  latter  can 
not  compel  specific  performance  until  he 
has  paid  that  indebtedness.  Kight  v. 
Luke,  69  Ala.  423. 

The  vendor  can  not,  after  he  has  re- 
ceived full  payment  of  the  purchase 
money,  resist  a  specific  performance  of 
his  contract,  on  the  application  of  the 
vendee's  assignee,  on  the  ground  that  the 
vendee  has  committed  trespasses  on  his 
other  lands  and  is  insblvent.  Pulliam  v, 
Owen,  25  Ala.  492. 

Rights  as  Equities  of  Third  Persons^—- 
Where  a  vendee  impressed  the  property 
ivith  a  homestead  character,  and  then  as- 
signed his  bond  for  title  without  joinder 
of  his  wife,  such  failure  was  no  defense 
to  a  suit  by  the  transferee  against  the 
vendor  to  enforce  specific  performance. 
Reid  V,  Allen,  183  Ala.  682,  62  So.  801. 

Inability  of  Plaintiff  to  Fulfill  Agree- 
ment.— Equity  will  refuse,  in  the  exercise 
of  a  sound  discretion,  to  enforce  the  spe- 
cific execution  of  a  contract  in  favor  of 
one  party,  when  it  is  uncertain  whether 
he  can  fulfill  the  stipulations  of  the  con- 
tract on  his  own  part— as  where  the  com- 
plainant's insolvency  renders  it  doubtful 
^ivhether  he  would  be  able  to  pay  his 
share  of  the  purchase  money  yet  due,  or 


to  repay  the  advances  made  by  the  de- 
fendant Sims  V.  McEwen's  Adm'r,  27 
Ala.  184. 

A  married  woman  advanced  money  of 
her  separate  estate  to  her  father  to  pay 
for  land,  the  title  to  which  he  took  in  his 
own  name,  and  a  part  of  which,  when 
she  and  her  husband  expressed  dissatis- 
faction at  his  so  taking  the  title,  he 
agreed  to  convey  to  the  husband  on  the 
following  condition:  ''He  to  pay  off  the 
mortgage  of  $3,000  that  now  stands 
against  the  property,  and  I  to  make  him 
a  deed  to  the  property  when  he  is  pre- 
pared to  lift  the  mortgage."  Held,  that 
the  wife  having  died  intestate,  the  hus- 
band could  not  enforce  specific  perform- 
ance on  payment  of  the  mortgage,  as  he 
could  not  perform  the  principal  consid- 
eration, which  was  the  release  of  defend- 
ant from  his  obligation  because  of  the 
money  advanced.  Irwin  v,  Bailey  72  Ala. 
467. 

§  10. Performance  Impossible. 

"A  court  of  chancery  can  not  decree 
specific  performance  of  an  agreement  to 
convey  property  to  which  defendant  has 
no  title,  even  though  the  want  of  title 
has  been  caused  by  the  defendant's  own 
act,  as  by  his  conveyance  to  a  bona  fide 
purchaser."  Enslen  v,  Allen,  160  Ala.  529, 
49   So.   430,   431. 

Specific  performance  of  a  contract  for 
the  conveyance  of  land  will  not  be  de- 
creed where  the  vendor  has  no  title,  as 
it  would  be  to  decree  the  performance  of 
an  unlawful  act.  Fitzpatrick  v.  Feather- 
stone,  3  Ala.  40. 

§  11. Perfonnance  Involving  Act  or 

Assent  of  Person  Not  Party  to  Con- 
tract. 

Complainant  can  not  compel  specific 
performance  by  defendant  of  his  contract 
to  permit  plaintiff  to  carry  out  defend- 
ant's contract  with  a  county  to  load 
gravel  fr^m  a  pit  belonging  to  the  county, 
where  the  county  did  not  consent  to  the 
contract  between  plaintiff  and  defendant, 
since  to  do  so  would  involve  compelling 
the  county  to  allow  complainant  to  per- 
form its  contract  with  defendant.  Roque- 
more  &  Hall  v,  Mitchell  Bros.,  167  Ala. 
475,  52   So.   423. 

Specific  performance  of  the  delivery  of 
a  deed  by  a  married  woman  will  be  de- 
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-nied,  where  the  deed  would  be  void  be- 
cause not  joined  in  by  the  husband  under 
Code  1876,  §  2707.  Jackson  Lumber  Co. 
V,  Bass,  181  Ala.  169,  61  So.  371. 

§  18.  — —  Enforcement  Inequitable  or  In- 
volving Hardship. 

See   post,   "Consideration/'   §   34. 

Courts  will  never  grant  specific  per- 
formance of  an  unconscionable  bargain, 
or  where  the  decree  will  work  undue  op- 
pression to  the  defendant,  or  where  the 
proof  of  right  is  not  clear.  Daughdrill 
V,  Edwards,  59  Ala.  424,  429;  Jenkins  v, 
Matthews,  80  Ala.  488,  2  So.  518;  Allen 
V.  Young,  88  Ala.  338,  6  So.  747;  Whisen- 
ant  V,  Gordon,  101  Ala.  250,  13  So.  914; 
Homan  v,  Stewart,  103  Ala.  644,  16  So. 
35;  Brown  t/.  Weaver,  113  Ala.  228,  20 
So.  964;  Westbrook  v.  Hayes,  137  Ala. 
576,  34  So.  622;  Whisenant  v,  Gordon 
(Ala.),  10  So.  513;  Daniel  v.  Collins  & 
Co.,  57  Ala.  625;  Ellis  v.  Burden,  1  Ala. 
458. 

A  specific  performance  will  not  be  de- 
creed, where  it  would  be  inequitable. 
And,  greater  latitude  will  be  allowed  the 
defendant  in  resisting,  than  to  the  plain- 
tiff in  making  out  his  case.  Casey  v. 
Holmes,  10  Ala.  776. 

Plaintiff  sold  to  defendant's  husband 
certain  machinery  for  $400.  Two  hun- 
dred dollars  of  the  consideration  was  to 
be  paid  by  a  conveyance  of  land  belong- 
ing to  defendant,  the  balance  to  be  se- 
cured by  notes  to  be  executed  by  the  hus- 
band, in  which  plaintiff  was  to  retain  title 
to  the  machinery  sold.  The  notes  were 
executed,  and  small  payments  made 
thereon,  but  on  the  husband's  failure  to 
make  other  payments  plaintiff  took  pos- 
session of  the  machinery,  the  value  of 
which,  added  to  the  amount  paid,  more 
than  repaid  the  purchase  money  and  in- 
terest. Held,  that  plaintiff  was  not  en- 
titled in  equity  to  enforce  specific  per- 
formance of  defendant's  contract  to  con- 
vey the  land.  Sanders  v,  Newton,  140 
Ala.    335,   37    So.   340. 

A  railroad  company,  under  the  mistaken 
supposition  that  a  land  company  was  au- 
thorized to  construct  a  railroad  and  con- 
demn a  right  of  way  across  its  tracks, 
and  to  prevent  the  land  company's  threat- 
ened crossing  of  its  tracks  at  inconveni- 
ent points,  granted  the  land  company  the 


right  to  cross  at  certain  other  points,  isA 
to  use  a  certain  part  of  its  right  of  wit. 
The  land  company's  undisclosed  object 
was  to  secure  a  right  of  way  into  the 
railroad  company's  passengrer  station,  un- 
der the  mistaken  belief  that  it  was  legallv 
entitled  to  enter  and  use  the  same,  lai 

m 

that  it  owned  and  could  cross  a  cema 
35-foot  strip  of  land  in  doing  so.  In  coa- 
sideration  therefor,  the  land  company  to 
to  repair  the  crossings,  pay  for  erectisf 
and  maintaining  signals  and  cmptojiog 
watchmen  thereat,  and  grant  to  the  nil- 
road  company  the  privilegre  of  crossing 
and  building  its  tracks  on  the  35-foot 
strip  of  land  it  was  supposed  to  on. 
Possession  of  its  grant  was  never  ac- 
quired by  the  land  company,  or  its  sac- 
cessor,  further  than  to  lay  a  part  of  its 
track,  which  was  subsequently  occopsd 
by  other  railroads  for  passenger  tra&c* 
with  the  railroad  company's  permissioa. 
This  traffic,  if  the  agreement  was  en- 
forced, would  be  interrupted,  to  the  grot 
injury  of  the  railroad  comi>any  and  ^ 
interests  of  the  public;  but  neither  t^ 
land  company  nor  its  successor,  seekbf 
to  enforce  the  agreemeirt,  was  legally  an- 
thorized  to  construct  railroad  tracks  over 
the  right  of  way  leading  to  the  pasKa- 
ger  station,  and  which  the  agreement  vas 
intended  to  secure.  Held,  that  speciac 
performance  of  the  agreement  woold  sot 
be  enforced.  South  &  N.  A.  R.  Co.  r. 
Highland  Ave.  &  B.  R.  Co..  119  Ala.  IK. 
34  So.  114. 

§   13.  Persons  Entitled  to  EnfoRC  Per- 
fonnance. 

See  post,  "Parties,"  §  71. 

That  the  purchaser  in  an  option  con- 
tract for  the  purchase  of  real  estate  «as 
an  alderman  of  the  city,  which  sQbs^ 
quently  purchased  the  property  from  tke 
vendor  with  knowledge  of  the  option  con- 
tract, does  not  destroy  his  right  to  toe* 
pel  specific  performance  of  the  contfKt: 
he  not  having  acquired  his  rights  throog^ 
any  transaction  with  the  city.  Citj  o: 
Birmingham  v.  Forney,  173  Ala  1,  55  Sa 
618. 

Under  defendant's  contract  to  conrtj 
land  to  complainant  or  to  O.,  "as  thet 
might  elect,"  to  compel  conveyance  w 
complainant,  it  must  be  alleged  vi 
proved  that   he  and   O.  elected  that  tbe 
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conveyance  should  be  to  complainant; 
the  existence  of  facts  estopping  O.  to 
question  defendant's  right  to  convey  to 
complainant  is  not  enough.  Farmer  v. 
Sellers,  137  Ala.  aid,  ^»  So.  820. 

Where  a  bond  to  make  title  to  the 
purchaser  of  lands  provides  that  in  default 
thereof  the  money  shall  be  refunded,  the 
persons  really  interested,  though  not 
holding  the  legal  title,  may  maintain  an 
action  for  the  failure  to  refund  the  money, 
but  not  for  specific  performance.  Skin- 
ner V.  Bedell's  Adm'r,  32  Ala.  44\ 

Assignees  of  Original  Parties  to  Con- 
tract.— ^When  the  speciftc  execution  of  a 
parol  agreement  would  be  decreed  be- 
tween the  immediate  parties  thereto,  it 
will  also  be  decreed  between  parties 
claiming  under  them,  unless  some  con> 
trolling  equity  intervenes  which  would 
render  it  *  improper,  according  to  the 
rules  by  which  courts  of  equity  are  gov- 
erned, to  decree  its  specific  execution. 
Hays  V,  Hall,  4  Port.  374;  Brewer  v. 
Brewer,  19  Ala.  481;  Goodlett  v,  Hansell, 
66  Ala.  151;  Chambers  v.  Alabama  Iron 
Co.,  67  Ala.   353. 

A.  gave  his  bond  for  title  to  land,  on 
payment  of  the  purchase  money,  to  B., 
who  assigned  the  bond  to  *C.,  who  had 
become  surety  of  B.  for  the  payment  of 
the  purchase  money  as  collateral  security, 
and  C.  took  possession  of  the  land,  exer- 
cised control  over  it,  and  paid  part  of 
the  purchase  money.  Before  payment  of 
the  last  installment  A.  died,  and  C.  paid 
such  last  installment  after  jjudgment 
against  him,  for  the  alleged  consideration 
of  which  payment  he  obtained  the  bond 
of  the  administrator  and  heirs  of  A.,  in 
the  penalty  of  $5,000,  for  a  title  to  the 
land  within  a  stipulated  time,  at  the  ex- 
piration of  which  time,  title  not  having 
been  made  to  him,  he  brought  suit  on 
the  bond;  whereupon  A.'s  administrator 
and  heirs  filed  their  bill  to  enforce  a 
specific  performance  of  the  contract  of 
A.,  and  for  the  cancellation  of  their  own 
bond.  Held,  that  the  bond  of  the  admin- 
istrator and  heirs  of  A.  was  without  con- 
sideration and  void;  that  the  administra- 
tor was  entitled  to  specific  execution  of 
A.*s  contract.     Hays  v.  Hall,  4  Port.  374. 

Assignee  of  Title  Bond. — ^The  mem- 
bers of  a  partnership,  to  secure  a 
firm     obligation,   executed     a     mortgage 


covering  firm  property,  and  also  land 
held  by  one  of  the  partners  individ- 
ually under  a  contract  of  purchase. 
After  the  death  of  such  partner,  the 
mortgagees  sold  the  land  under  their 
mortgage,  and,  it  was  afterwards  con- 
veyed by  the  purchaser  to  the  surviving 
member  of  the  firm  of  mortgagors. 
Held,  that  he  was  entitled  to  enforce  the 
contract  under  which  his  deceased  part- 
ner held  the  land.  Peck  v,  Ashurst,  108 
Ala.  429,  19   So.  781. 

Person  for  Whose  Benefit  Contract 
Was  Made. — The  performance  of  a  vol- 
untary executory  contract  will  not  be 
enforced  in  favor  of  a  mere  volunteer 
although  the  child  of  the  promisor. 
Morris  v,  Lewis'   Ex'r,  33  Ala.  53. 

§  14.  Persons  as  against  Whom  Perform- 
ance May  Be  Enforced. 

§  16. Interest  in  Subject  Matter. 

A.  agreed  to  sell  certain  land  to  B., 
and  on  discovering  that  a  part  was 
owned  by  his  brother  procured  from  the 
latter  a  power  of  attorney  authorizing 
him  to  convey  the  brother's  interest. 
The  deed  was  executed  by  A.  individu- 
ally and  as  attorney  in  fact  for  his 
brother;  but,  the  acknowledgments  to 
the  power  of  attorney  and  deed  being 
defective,  B.  required  that  they  be  per- 
fected. Before  this  was  done,  A.  died. 
Held,  that  B.  was  not  entitled  to  a  de- 
cree against  the  brother  requiring  him 
to  convey  his  interest  in  the  land;  there 
being  no  contract  relation  between  them. 
Ryder  v.  Johnston,  45  So.  181,  153  Ala. 
482. 

§  16.' Husband  or  Wife  of  Party  to 

Contract 

In  an  action  against  E.  and  wife  to 
specifically  enforce  a  contract,  by  which 
E.  agreed  to  deliver  to  plaintiff  R.  stock 
in  a  company  to  be  formed,  provided  R. 
obtained  subscriptions  for  the  capital 
stock  of  the  company,  where  the  only  al- 
legation connecting  E.'s  wife  with  the 
case  is  that  E.  placed  all  the  stock  of 
the  compatfy  belonging  to  him  in  her 
name,  and  there  is  no  allegation  that  she 
participated  in  the  alleged  fraud,  it  is 
error,  on  her  failure  to  answer,  to  enter 
an  absolute  money  judgment  against  her. 
Eastman  v.  Reid,  101  Ala.  320,  13  So.  46. 


970 


Specific  Performance 


§§17.19 


§  17.  — — >  PnrchtfierB  in  QeneraL 

Where  k  conveyance  has  been  made  in 
fraud  of  the  complainant's  right  to  spe- 
cific performance,  the  grantee  being  a 
party  to  the  fraud,  the  transaction  will  be 
avoided,  the  fraudulent  grantee  divested 
of  his  title,  and  a  conveyance  compelled 
in  compliance  with  the  grantor's  con- 
tract Manning  v.  Pippen,  86  Ala.  357, 
5  So.  572;  Kent  v.  Dean,  128  Ala.  600, 
30  So.  543;  Enslen  v.  Allen,  160  Ala.  539, 
49   So.  430,  431. 

A  grantee  of  land,  with  knowledge  of 
an  existing  option  contract  giving  a  third 
person  the  right  to  purchase,  occupies 
the  same  position  as  the  grantor  as  to 
the  third  person,  who  may  compel  spe- 
cific performance  against  the  grantee, 
where  he  could  have  done  so  against  the 
grantor,  had  he  not  parted  with  the  legal 
title.  Ross  V,  Parks,  93  Ala..  153,  8  So. 
368;  Meyer  Bros.  v.  Mitchell,  75  Ala. 
475;  Dickinson  v.  Any,  25  Ala.  424;  Bir- 
mingham V,  Forney,  173  Ala.  1,  55  So. 
618. 

Purchaser  with  Notice. — ^Where  the 
contract  in  respect  to  a  chattel  passes 
neither  the  legal  nor  equitable  title,  a 
court  of  equity  will  not  enforce  its  spe- 
cific execution  against  a  subsequent  as- 
signee of  the  legal  title,  although  he  has 
acquired  it  with  notice.  Maulden  v.  Ar- 
mistead,  18  Ala.  500. 

§    18.    — «—    Executors,    Administrators, 
Devisees,  and  Heirs. 

"The  jurisdiction  of  the  probate  court, 
'to  compel  an  executor  or  administrator 
to  make  titles,'  upon  petition  filed  in  that 
court,  is  limited  by  the  words  of  the  stat- 
ute (Clay's  Dig.  157,  §  38)  to  cases  where 
persons  owning  lands  sold  them,  and  en- 
tered into  'bond  or  obligation  to  make 
titles  thereto,'  and  died  without  making 
titles.  In  such  a  case  the  executor  or 
administrator  can  be  compelled  to  make 
titles  agreeably  to  the  'bond  or  obliga- 
tion given  by  the  decedent.'  It  would  be 
extending  the  jurisdiction  thus  conferred 
entirely  beyond  its  proper  limits,  to  hold 
that  under  this  statute  the  probate  court 
is  competent  to  act  in  such  a  case  as  that 
presented  by  the  record.  Here  there 
was  no  'b'ond  or  obligation  to  make  ti- 
tles,' nor  even  a  written  agreement  to 
make   a   transfer   of   the   'approved    con- 


tract' on  the  part  of  McDougall,  the  d^ 
cedent,  to  the  petitioner.  See  Grigss  t 
Woodruff,  14  Ala.  9."  Wilkerson  v.  X^ 
son,  20  Ala.  131,  132. 

Laws,  p.  248,  empowering  the  orpbas' 
court  to  make  titles  agreeable  to  a  coo- 
tract  of  sale  of  lands  made  by  decedot 
while  owning  the  lands,  does  not  author- 
ize a  decree  of  specific  perfonnaiice  by 
an  administrator  of  a  decedent's  contract 
"to  clear  out  of  the  land  office  and  trans- 
fer" certain  land  which  was  owned  br 
the  United  States.  Lacy  r.  Simpsot 
Minor  33. 

A  father  sold  land  to  his  son,  giria^ 
bond  for  title  on  payment  of  the  pv- 
chase  money,  and  died  before  all  tht 
purchase  money  was  paid.  The  »c 
qualified  as  his  executor,  and  gave  b(wi 
with  the  other  adult  legatees  and  disthb- 
utees  as  his  sureties.  Thereafter  he  idc 
the  land,  receiving  full  payment  of  tfc< 
purchase  money  from  his  purchaser.  C^ 
final  settlement  of  his  accounts  as  cxea- 
tor,  he  was  charged  with  the  unpaid  bal- 
ance due  on  his  notes  for  the  purchase 
money.  Executions  on  this  decree  wer 
returned  only  partially  satisfied  Th« 
administrators  de  bonis  non  of  the  fath- 
er's estate  having  brought  ejectment  ic 
the .  land,  the  purchaser  filed  hb  bX  = 
equity  for  injunction  thereof,  and  f:' 
specific  performance  of  the  contract  b^ 
tween  the  father  and  son.  Held.  *i^' 
upon  paying  the  balance  due  to  the  fath- 
er's estate,  the  purchaser  from  the  exc:- 
utor  was  entitled  to  the  injunction  a^ 
specific  performance  prayed  for.  Brot- 
ling's  Adm'rs  v.  Clarke,  49  Ala.  450. 

A  bill  will  not  lie  against  an  admiris^ 
trator  as  such  for  title  to  a  tract  of  Uai 
sold  by  his  intestate,  and  for  which  he 
executed  his  bond  for  title.  Porter  r 
Worthingjton,  14  Ala.  584. 

II.  CONTRACTS  ENPORCKABIX 

§  19.  Requidtet  and  Validity  in  GcooiL 

A  court  of  equity  will  not  spedfica^^ 
execute  every  contract  into  which  partio 
may  lawfully  enter;  nor  does  it  neces- 
sarily follow  that  a  specific  perfonnar.t 
will  be  decreed,  because  a  rcsdssiaB  ka 
been  refused  at  the  instance  of  the  ^ 
fendant,  in  a  former  suit  between  i? 
parties,  and  that  decree  is  binding  as  r?f 
adjudicata.     It  is  always  a  matter  witM 
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the     judicial     discretion     of    the    court, 


whether  to  grant  or  refuse  a  Specific  per- 
formance; and  it  may  and  should  be  re- 
fused, unless  the  contract  is  not  only  le- 
gally binding,  but  also  fair,  just,  and  rea- 
sonable in  all  its  parts;  in  other  words, 
there  must  be  "a  valuable  consideration, 
particularity,  certainty,  mutuality,  and  a 
necessity   for   performance."     Derrick  r. 
Monette,  73  Ala.  75,  78;  Carlisle  v.  Car- 
lisle, 77  Ala.  339,  342;  Cowan  v.  Sapp,  81 
Ala.  525.  8  So.  212;  Iron  Age  Pub.  Co.  v. 
Western  Union  Tel.  Co.,  83  Ala.  498.  3 
So.  449;   Moses  v.  Scott,  84  Ala.  608,  4 
So.  742;  McBryde  v.  Sayre,  86  Ala.  462, 
5   So.   791;   Homan  v.  Stewart.  103   Ala. 
644,  16  So.  35;  Barker  v.  Barker,  126  Ala. 
6O3'.  28  So.  587;  Moon  V.  Crowder.  72  Ala. 
79;  Irwin  v,  Bailey.  72  Ala.  467,  471;  Ala- 
bama  Cent.  R.  Co.  v.  Long.  158  Ala.  301, 
48  So.  363.  364. 

Action  at  Law  for  Damages  for  Breach, 
—"The  general  rule  is,  if  an  action  at  law 
will  not  lie  on  a  contract  to  recover  dam- 
ages for  its  breach,  equity  will  decline  to 
decree  its  specific  performance  or  execu- 
tion. Comer  v.  Bankhead.  70  Ala.  493. 
Kent  V.  Dean.   128  Ala.  600,  30  So.  543. 

^Determined  by  SUtua  at  Time  of  Exc 
cation.— In  determining  whether  a  con- 
tract is  specifically  enforceable,  it  must 
be  considered  with  reference  to  the 
status  existing  at  the  time  of  its  execu- 
tion, and  not  in  view  of  subsequent  con- 
ditions. Tombigbee  Valley  R.  Co  v. 
Fairford  Lumber  Co..  -47  So.  88.  155  Ala. 

Void  Contracts.— Equity  will  not  lend 
its  aid  to  compel  the  specific  execution 
of  a  void  contract     Bogan  v.  Camp,  30 

Ala.  276.  ^  ,.     .    *• 

Contract  by  Agent-Where  the  testi- 
mony fails  to  show  that  the  alleged 
agent  of  a  corporation  from  whom  lands 
were  purchased  had  any  written  author- 
ity to  act  as  its  agent  in  making  the  sale. 
or  that  there  ever  was  any  note  of  the 
board  of  directors,  or  any  minute  made 
evidencing  the  appointment  of  such 
agent,  a  purchaser  from  him  can  not  en- 
force specific  performance.  Swann  v. 
Miller,  82  Ala.  630,  1  So.  65. 

Contract    to     Convey    Homestead.— A 
married    man,    residing    on    land  as  his 


not  joining  in  the  agreement,  and  refus- 


ing  to  join  in  a  deed.    The  purchaser  of- 
fered to  accept  the  vendor's  deed  to  the 
tract  as  a  performance  of  the  agreement, 
and  brought  suit  to  compel  a  specific  per- 
formance of  the  agreement  thus  modified. 
The   land   was   worth    more    than    the 
amount  exempt  by  law  as  »  ho™"'**^' 
Held,  that  although,  under  the  Alabama 
statute,   where,   by   reason   <><««"'« 
value,  the  homestead  can  not  be  carved 
out  by  division,  its  equivalent  m  money 
can  be  secured  to  the  owner  and  occu- 
pant, yet  that  as.  (mder  Code.  |  mi.  the 
Lsband's  deed  of  the  homestead  .s  not 
only  inoperative  as  to  **«*  wife,  but  ab- 
solutely void,  unless  she  vo^ntanly  signs 
and  assents:  and  as  the  offer  could  not 
be   interpreted  as  an  offer  to  accept   a 
conveyance  of  the  land,  outside  and  .« 
excess  of  the  homestead  e"*"?*'**";^"* 
demanded   a   deed   to   ^e   entire    tract 
specific   performance   would  not   be   « 
cJeed.     Moses  v.  McClain.  82  Ala.   370. 
3   So.  741. 

§  M.  Extetence  and  Conditioii  of  8ubi«t 
Matter. 

A  bill  to  enforce  a  contract  to  lease  a 
building  when  completed  can  not  be 
maintained  while  t^e  bu.ldmg  is  m 
course  of  construction.  Friedman  v.  Mc- 
Adory.  85  Ala.  61.  4  So    838 

That  a  purchaser  of  real  estate,  in 
seeking  to  enforce  the  contract  to  con- 
vey, seeks  to  require  the  vendor  and  a 
Ihird  person,  to  whom  a  part  of  the  prop- 
erty  had  been  conveyed  with  kno^»«df* 
of  the  interest  of  the  purchaser,  to  ac- 
count for  the  proceeds  of  such  property 
sold  and  converted,  does  not  change  the 
Tature  of  the  contract,  -^ich  /elates  to 
land.  Bentley  v.  Barnes.  50  So.  361.  162 
Ala.  524. 


§  ai.  Cert^ty. 

§  98. In  QeneraL 

"A  contract  that  is  incomplete  uncer- 
tain or  indefinite  in  its  matenal  terms 
will  not  be  specifically  enforced  in  equij- 
Following  the  general  rules  of  equity, 
there  is  required  a  greater  degree  of  cer- 
tainty and  definiteness  for  specific  per 
Srmance  than  to  obtain  damage  at  law 
For  specific  performance  is  "^"".f  *^*; 
degree     of     certainty^  and     deji-te-^^^ 


married    man.    residing    on    »f "«»  ."  "jlM  <^t«'!%,***     ^rthr™>«d  »*  *'^^ 
homestead,  agreed  to  convey  it.  his  wife 'which  leaves  m  the 
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lor  or  court  no  reasonable  doubt  as  to 
what  the  parties  intended,  and  no  rea- 
sonable doubt  of  the  specific  thing  equity 
is  to  compel  done."  Stay  v.  Tennille,' 
159  Ala.  '514,  49  So.  238,  239. 

The  objection  of  uncertainty  in  the 
terms  of  the  contract  being  raised,  the 
court  held  that  while  great  certainty  and 
precision  in  contracts  were  indispensable 
prerequisites  to  their  specific  execution, 
in  view  of  the  looseness  and  inaccuracy 
of  the  language,  which  showed  that  the 
parties  and  witnesses  were  uneducated, 
and  construing  the  inartificial  expres- 
sions of  the  parties  by  their  subsequent 
declarations,  showing  the  meaning  which 
they  attached  to  the  words,  the  terms  of 
the  contract  were  sufficiently  certain. 
Andrews  v.  Andrews,  28  Ala.  432. 

Contracts  Relating  to  Real  Property. — 

An  agreement  that  one  may  erect  and 
occupy  as  long  as  he  desires  an  office  on 
the  land  of  another  is  too  indefinite  to 
be  enforced.  Nelson  v.  Kelly,  91  Ala.  «69, 
8  So.   690. 

A  provision  in  a  contract  to  convey 
land  that  the  land  was  "subject  to  title 
contract  of  $200/'  but  which  did  not 
identify  the  title  contract,  was  not  too 
ambiguous  to  be  specifically  enforced,  as 
the  subject  matter  related  to  the  title 
only,  and  was  not  a  provision  to  be  en* 
forced.  Minge  v.  Green,  176  Ala.  343, 
58  So.   381. 

Time  of  Performance. — Defendant's  in- 
testate, with  other  owners  of  stock, 
agreed  that,  if  any  one  of  the  parties  de- 
sired to  sell  his  stock,  he  should  first  of- 
fer the  same  to  the  other  parties,  and 
that,  on  the  death  of  any  party,  his  heirs, 
executors,  or  administrators  should  sell 
to  the  other  parties  his  stock  to  the  ex- 
tent of  $5,000,  or  all  of  his  stock,  should 
it  be  less  than  that  amount,  at  the  ap- 
tion  of  the  other  parties,  before  offering 
the  same  on  the  market.  Held,  that  the 
contract  was  indefinite  as  to  the  time, 
and  it  is  incapable  of  being  specifically 
enforced  against  the  administratrix  of 
the  intestate,  where  the  bill  does  not 
render  the  time  definite  by  any  averment 
as  to  an  offer  by  the  administratrix  to 
sell  the  stock,  or  of  any  intention  on  her 
part  to  sell  the  same.  Stay  v.  Tennille, 
49   So.   238,   159  Ala.   514. 

An    agreement    to    supply    water    "for 


three  years  or  longer,"  at  the  optioo  o* 
one  of  the  parties,  at  a  fixed  compeasi- 
tion  per  annum,  is  not  void  for  indefiiite- 
ness  as  to  duration,  and  constitotes  ok 
contract,  which  can  be  specificallj  en- 
forced. Christian  &  Craft  Grocery  d, 
V,  Bienville  Water-Supply  Ca,  106  Sk 
124,   17   So.  352. 

An  election  to  continue  the  service  iro= 
"month  to  month"  or  "for  three  yeari 
reserving  the  right  to  elect  to  continK 
the  service  thereafter,"  is  too  indcfinitt 
to  be  enforced.  Christian  &  Craft  Gro- 
cery Co.  V,  Bienville  Water-Supply  Co. 
106  Ala.  124,  17  So.  352. 


§  28. Description  of  Subject  Mttts. 

"It  is  an  elementary  principle  in  eqicy 
jurisprudence  that  specific  perfomaaci: 
will  not  be  decreed  of  an  agreement  uy 
sale,  unless  the  property  to  be  conveyed 
is  fixed  with  certainty  as  to  the  local*? 
and  description  of  the  land.  This  ^rz- 
ciple  is  equally  applicable  with  respe:' 
of  the  price  to  be  paid."  Cox  r.  Coi. 
59  Ala.  592;  Howison  v.  Bartlett,  147  AIl 
408,  40  So.  757,  758. 

An  agreement  to  sell  "fdrty  acres  c: 
land"  is  void  for  uncertainty.  Thoxp*oc 
V.  Gordon,  72  Ala.  465. 

A  contract  of  sale  designated  the  preo 
ises  as  part  of  the  "land  lately  bocf^' 
by  L.  from  O.;  to  wit,  a  part  booEifC 
by  the  section  line  running  from  tk 
northeast  corner  of  said  tract  to  the  stab 
put  up  by  B.  on  the  southeast;  thcace  - 
a  due.  ■  northeast  -course  until  it  strJce* 
the  main  road;  thence  along  the  S2d 
road  till  it  strikes  the  northern  lice  c 
said  tract;  thence  to  the  beginoifig-' 
Held,  that  the  description  was  soffickrx: 
definite  to  support  a  decree  for  spec-- 
performance.  Hooper  p.  Laney,  3f  A* 
338. 

Failure  to  Designate  between  Two  or 
More  Tracts  Owned  by  Vendor.— A  s^c 
B.  agreed  in  writing  that  A  skodd  k 
the  brickwork  and  plastering  on  16  teae- 
ments  on  a  certain  sfreet,  and  on  com- 
pletion of  the  work  B.  agreed  to  give  ; 
deed  to  three  of  the  tenements.  He*i 
that  the  silence  of  the  contract  *$  -' 
which  three  of  the  tenements  ahouM  ^ 
conveyed  was  no  obstacle  to  a  spec'-" 
performance,  as  the  agreement  ox  t-' 
parties  in   this  respect  miglit  be  pro^e! 
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by  parol;  and,  if  no  detigution  was 
made  by  them,  but  all  the  houses  being 
of  the  «aine  vahie,  it  was  competent  for 
the  court  to  designate  them.  Ellis  t. 
Burden,  1  Ala.  458. 

Detemdiiliif  Boundary  Line  by  Heiglit 
of  DaoL — An  option  to  purchase  pro- 
vided f4r  the  conveyance  of  land  lying 
between  normal  low-water  line  on  the 
west  bank  of  a  river  and  a  line  level  with 
the  crest  of  a  dam  or  dams  of  such 
height,  and  at  such  location  on  the  river 
as  the  purchaser  might  desire  to  erect, 
as  such  line  would  meander  along  the 
west  bank  of  the  Hver  and  the  north  and 
south  lines  of  such  place.  The  contract 
provided  that  the  area  of  the  tract  re- 
ferred to  should  be  ascertained  before 
tke  erection  of  the  dam  or  dams  was  be- 
gun. Pursuant  to  the  provisions  of  the 
contract,  after  the  purchaser  designated 
the  height  of  his  dam,  a  survey  was 
made,  and  the  exact  description  and 
area  of  the  tract  agreed  to  be  conveyed 
ascertained.  Held,  that  the  mere  fact 
that  the  contract  reposed  in  the  pur- 
chaser the  right  to  determine  the  loca- 
tion of  the  west  line  of  the  tract  by  the 
determination  of  the  height  of  the  dam 
did  not  render  it  too  uncertain  to  war- 
rant specific  performance.  WiUcins  v. 
Hardaway,  159  Ala.  565,  48  So.  678.  See 
also,  the  title  VENDOR  AND  PUR- 
CHASER. 

Descriptioii  Made  Definite  by  Bxtriatic 
Evidence* — "It  is  indispensable  that  the 
land  should  be  so  accurately  described 
as  to  leave  no  douDt  as  to  what  is  mep.nt; 
evidence  dehors  the  contract  being  ad- 
missible to  explain  ambiguous  terms,  un- 
der the  maxim :  'That  is  certain  which  may 
be  made  certain.'  This  principle  was  rec- 
ognized in  the  opinion  of  the  court  on 
the  former  appeal  in  this  case  in  this 
language:  'Neither  the  statute  of  frauds 
nor  any  principle  governing  specific  per- 
formance requires  such  definite  descrip- 
tion of  the  land  as  to  preclude  the  neces- 
sity for  a  resort  to  extrinsic  evidence,  such 
as  will  render  the  given  description  cer- 
tain.' Waterman  on  Specific  Perform- 
ance, §  144;  Bass  v.  Gilliland,  5  Ala.  761; 
Meyer  Bros,  v,  Mitchell,  75  Ala.  475; 
Angel  V.  Sinipson,  85  Ala.  53,  3  So.  758; 
Driggers  v.  Cassady,  71  Ala.  529;  Howi- 
son  V.   Bartlett,  141  Ala.  593,  37  So.  590; 


Horaan  v.  Stewart,  103  Ala.  644,  16  So. 
35."  Howison  cr.  Bartlett,  147  Ala.  408, 
40  So.  757,  758;  Ellis  V.  Burden,  1  Ala. 
458;  Baucum  v.  George,  65  Ala.  259; 
Minge  v.  Green,  1T6  Ahi.  343,  58  So.  881, 
383;  Cottingham  v.  Hill,  119  Ala.  356,  24 
So.  552;  Greene  v,  Dickson,  119  Ala. 
346,  24  So.  402;  EufauU  Nat.  Bank  v. 
Pruett,  128  Ala.  470,  30  So.  731;  Caston 
V.  McCord,  130  Ala.  318,  30  So.  4ai;  Sey- 
mour V.  Wilharas,  139  Ala.  414,  36  So. 
187. 

''Speaking  of  the  liberality  of  this  rule, 
Justice  Head  said  in  Webb  v.  Elyton 
Land  Co.,  106  Ala.  479,  18  So.  179:  The 
rule  we  have  adopted  commends  itself 
for  its  Conservatism  and  justice.  How- 
soever vulnerable  it  may  be  to  the  attack 
of  technical  and  refined  principles  of  law 
upon  the  subject  of  ambiguous  writings, 
we  are  not  so  wefl  satisfied  that  it  is  un- 
wise as  to  be  disposed  to  part  from  it.'" 
Minge  v.  Green,  176  Ala.  343,  58  So.  381, 

A  contract  describing  real  estate  to  be 
conveyed  as  a  400-acre  farm  located  about 
2  miles  from  a  designated  railroad  sta- 
tion, and  belonging  to  the  vendor,  was 
not  too  indefinite  as  to  description  to  be 
specificaHy  enforced,  where  the  vendor 
owned  but  one  farm  conforming  to  such 
description.  Minge  v.  Green,  176  Ala. 
343,  58  So.  381. 

Where  a  contract  for  the  sale  of  land 
and  timber  described  it  as  ''the  virgin 
growth,  long  leaf,  nellow  pine  timber 
land  and  rights  owned' by  the  first  party" 
in  a  certain  township,  range,  etc.,  edge 
of  a  certain  river,  such  description,  be- 
ing capable  of  identification,  was  suffi- 
cient to  sustain  a  decree  for  specific  per- 
formance. Howison  V.  Bartlett,  40  So. 
757,  147  Ala.  408. 

In  a  bill  to  enforce  specific  performance 
of  a  contract  by  defendant  to  convey  to 
plaintiff  certain  property  purchased  by 
defendant  at  a  sale  under  a  judgment 
against  plaintiflF,  a  description  in  the  con- 
tract of  the  land  as  that  purchased  by 
defendant  at  sherifiPs  sale  was  not  void 
for  uncertainty,  as  it  was  capable  of  be- 
ing made  more  definite  by  parol  evidence 
without  offending  the  rule  against  vary- 
ing a  written  contract  by  such  evidence. 
Farmer  v.  Sellers  (Ala.),  39  So.  772. 
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Designation  m  Owned  or  Occupied  by 
Certain  Peraona^ — ^A  description  of  prop- 
erty as  "the  house  and  lot  now  occupied 
by  James  H.  Henham/'  when  supple- 
mented by  extraneous  testimony,  is  suffi- 
cient to  support  a  decree  pro  confesso. 
Angel  V.  Simpson,  86  Ala.  53,  3  So.  758. 

Designation  by  Local  Appellation*— In 

a  suit  for  the  speciRc  performance  of  a 
land  contract,  the  bill  described  the  land 
in  dispute  as  "the  Fernland  millsite  and 
pine  lands  near  thereto,  comprising  8,000 
acres,  more  or  less,  near  Portersville,  Mo- 
bile county,  Alabama,"  and  alleged  as  a 
contract  a  letter  to  plaintiff,  in  which  de- 
fendant said:  "Now,  I  would  like  very 
much  to  see  you  have  the  lands  you  want, 
and  will  give  you  the  preference  at  75 
cents  per  acre,  and  trust  you  will  see  fit 
to  close  the  thing  at  once,"  etc.;  which 
offer  plaintiff  sought  to  accept  the  fol- 
lowing morning  (the  letter  being  received 
Sunday),  when  defendant  stated  that  he 
had  sold  the  land  to  another.  Held,  that 
the  bill  was  bad  on  demurrer,  since  the 
writing  relied  on  neither  expressed  the 
quantity  of  land  nor  contained  any  de- 
scription by  which  it  could  be  deter- 
mined without  proof  by  parol  what  land 
was  intended  to  be  sold.  Alba  v.  Strong, 
94  Ala.  163,  10  So.  242. 

Aider  of  Description  by  Survey. — In 
an  action  to  compel  specific  performance 
it  appeared  that  the  particular  lands  in- 
tended to  be  sold  had  been  platted  and 
surveyed  by  the  county  surveyor  at  the 
instance  of  the  purchaser;  that  the  cor- 
rectness of  this  plat  was  not  impeached, 
and  corresponded  substantially  with  the 
averment  of  the  bill  The  survey  was 
made  without  notice  to  the  defendant, 
and  the  land  had  been  pointed  out  to  the 
surveyor  by  the  complainant  himself. 
Held,  that  it  was  not  error  to  grant  the 
decree.     Meyer  v.  Mitchell,  77  Ala,  312. 

§  M.  Completeness. 

"Where  the  contract  specifies  a  mode 
of  ascertaining  the  price  which  is  essen- 
tial, the  contract  is  conditional  until  the 
ascertainment,  and  is  absolute  only  when 
the  price  has  been  determined.  If  there 
be  default  in  this  respect  the  contract  re- 
mains imperfect,  and  incapable  of  being 
enforced."  Howison  v.  Bartlett,  147  Ala. 
408,  40  So.  757,  759. 


An  option  for  the  sale  of  certain  kit 
provided  that  if  it  was  accepted  the  pa- 
chase  should  be  consammsted  on  tk 
same  terms  and  conditions  as  mentioGtd 
in  a  certain  contract  for  the  sale  of  other 
land,  one  provision  of  which  was  that  i 
survey  be  made  "by  a  competent  sor- 
veyor,  mutually  agreed  on."  Hdd,  M 
such  survey  was  provided  for  only  as  u 
incident  to  the  sale,  and  for  the  pnncx 
of  measuring  and  marking  oot  the  pro^ 
erty  constituting  the  subject  matter,  xd 
the  failure  to  agree  on  the  smtsK 
would  not  defeat  a  suit  for  specific  per- 
foi:mance  on  acceptance  of  sach  optka 
Howiaon  v.  Bartlett,  37  So.  590, 141  Ah. 
593. 

A  bank  agreed  to  take  of  A,  its  dehtor. 
a  certain  tract  of  land,  "at  its  fair  cash 
value,"  to  be  ascertained  by  five  pcrtois 
selected  by  the  parties,  to  be  paid  for  by 
the  debt  of  A.,  and  in  notes  of  the  Bask 
of  Alabama.  The  persons  selected  est- 
mated  the  value  of  the  hind  to  be  ^3  u 
acre,  payable  in  Alabama  bank  aott^ 
which  were  then  at  a  discoont  of  25  or 
35  per  cent  Held,  that  by  the  coatnct 
the  land  was  to  be  taken  at  its  a^ 
money  value  in  the  market,  and  that  the 
notes  of  the  bank  and  the  debt  of  A.  ftft 
to  be  considered  as  cash,  and  that  a  ift- 
cific  performance  of  the  contract  wt^* 
not  be  enforced  at  the  suit  of  A.,  becaost 
by  the  mode  adopted  to  ascertain  tfce 
cash  value  of  the  land,  the  debt  of  A.  ui 
the  bank  notes  were  not  considered  u 
money,  and  the  object  of  the  bank  in  nak- 
ing  the  contract  would  thereby  be  ^ 
feated.  Blevins  v.  Bank  at  Deator.  < 
Ala.  377. 

§  W.  Mntoality  of  Obligatkm. 

See  ante,  "Mutuality  of  Rcraedy,"  I  ^ 
"Our  court,  in  defining  the  class  of  c«- 
tracts  that  cam  be  specifically  enio^ 
in  equity,  in  the  catse  of  Irwin  v,  BaikT- 
72  Ala.  467,  says:  'There  is  no  diss  is 
cases  to  which  the  jurisdiction  of  a  coo:^ 
of  e<iuity  extends  that  the  maxim  '^^ 
who  seeks  equity  must  do  eqnitT''^  ^ 
more  rigidly  applied.  Hence  it  ^^ 
that  the  contract  or  agreement  whidi  ** 
court  is  asked  to  enforce  speciBaily  0^ 
not  only  be  certain,  fair,  just,  reasonahk 
and  equal  in  all  its  {>arts  and  terms;  se^ 
not  be  merely  voluntary,  but  founded  ^ 
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on  a  valuable  and  adequate  consideration; 
and  it  must  be  mutual  in  its  operation 
and  effect.  As  is  said  by  Prof.  Pomeroy: 
"The  contract  must  be  of  such  a  nature 
that  both  a  right  arises  from  its  terms, 
in  favor  of  cither  party  against  the  other, 
while  the  corresponding  obligation  rests 
upon  each  towards  the  other,  and  also 
that  either  party  is  entitled  to  the  equit- 
able remedy  of  a  specific  execution  of 
such  obligation  against  the  other  con- 
tracting party." '  *'  Dimmick  v,  Stokes,  151 
Ala.   150,  43  So.  854,  855. 

"There  are  some  cases,  in  which  a 
want  of  mutuality  in  the  contract,  at  the 
time  it  was  entered  into,  is  not  regarded 
as  an  insuperable  obstacle  to  specific  per- 
formance; these  rest  upon  their  own  pe- 
culiar circumstances  and  facts.  Perform-* 
ance  by  the  one  party,  and  its  acceptance 
by  the  other,,  may  entitle  the  party  per- 
forming to  the  assistance  of  the  court, 
though  he  could  not  have  been  compelled 
to  perform.  The  contract  of  an  infant  is 
voidable;  but,  after  the  arriving  at  age, 
he  may  affirm  and  enforce  it,  notwith- 
standing the  original  want  of  mutuality. 
The  class  of  cases  to  which  we  refer  are 
exceptions  to  the  general  principle,  and 
involve  considerations  which  justify  the 
court  in  the  specific  performance  of  the 
contract.  But,  when  the  contract,  in  its 
nature  and  character,  and  according  to 
the  intention  of  the  parties,  involves  and 
imposes  a  reciprocity  of  obligation  and 
duty,  there  is  no  authority  for  enforcing 
specific  performance  of  it,  in  favor  of  a 
party,  who,  on  his  part,  has  not  per- 
formed, can  not  be  compelled  to  per- 
form, and  is  not  capable  of  performing." 
Irwin  V.  Bailey,  72  Ala.  4^7,  472. 

Specific  performance  of  an  agreement 
to  convey  land  may  be  decreed  although 
the  purchaser  was  not  bound  by  the 
ag^reement.  The  election  of  the  pur- 
chaser to  treat  the  agreement  as  binding 
satisfies  the  rule  requiring  mutuality. 
Moses  V.  McClain,  82  Ala.  370,  2  So.  741. 

A  contract  by  which  D.  agreed  that 
complainant  should  be  employed  as  gen- 
eral manager  of  a  corporation  would  not 
support  a  bill  for  specific  performance, 
for  want  of  mutuality.  Dimmick  t». 
Stokes,   43  So.  854,  151  Ala.  150. 

The  agreement  to  give  to  the  plaintiff 
the  preference    in  the    purchase   of    the 


reservation,  at  such  price,  and  on  such, 
terms  as  the  defendant,  Love,  might  pre- 
scribe, did  not  impose  upon  the  former, 
an  obligation  to  become  the  purchaser. 
Thus  far  there  was  no  reciprocity:  and 
the  stipulation  to  offer  to  sell,  being  un- 
certain and  incomplete  in  its  details,  can 
not  be  specifically  enforced.  Lewis  v. 
Love,  1   Ala.   335. 

Defendant  railroad  company  and  the 
assignor  of  plaintiff  railroad  company 
agreed  to  permit  the  building  of  tracks 
on  the  rights  of  way  of  each  other,  at 
certain  designated  places,  and  make  all 
crossings  needed  by  either  company, 
such  assignor  binding  itself  to  put  in  and 
maintain  all  such  crossings.  The  con- 
tract also  provided  that  if  such  assignor, 
after  30  days'  notice,  failed  to  renew 
such  crossings,  then  defendant  could  do 
so  at  the  former's  cost  Held,  that  such 
contract  is  not  wanting  in  mutuality,  and 
therefore  incapable  of  enforcement,  in 
that  defendant  bound  itself  to  permit 
plaintiff  to  construct  its  track,  while 
plaintiff  Was  not  bound  to  construct  it, 
on  defendant's  right  of  way,  since  plain- 
tiff also  granted  a  like  easen^ent  to  de- 
fendant South  &  North  Alabama  R.  Co. 
V.  Highland  Ave.  &  B.  R.  Co.,  98  Ala.  400, 
13  So.  682. 

Contract  Signed  Only  by  Party  Sued. 
— An  agreement  for  the  sale  of  lands, 
which  must  be  subscribed  by  the  party 
to  be  charged,  may  be  specifically  en- 
forced by  one  who  did  not  sign  it;  for, 
by  thus  resorting  to  equity,  he  renders  it 
obligatory  on  himself.  Chambers  v.  Ala- 
bama Iron  Co.,  67  Ala.  353. 

Where  the  owner  of  land  signs  an 
agreement  to  convey  it  to  plaintiff  if  he 
will  pay  $200  at  a  given  time,  the  ex- 
pressed consideration  of  the  contract  be- 
ing 50  cents,  the  election  of  plaintiff  to 
treat  the  Qpntract  as  binding,  and  to  en- 
force it,  gives  it  such  mutuality  as  will 
support  a  suit  for  specific  performance, 
though  plaintiff  does  not  sign  the  con- 
tract himself.  Ross  v.  Parks,  93  Ala.  153, 
8    So.   368. 

Contract  to  Convey  on  Condition  of 
Building  Railroad. — ^Where  the  owners 
of  land,  near  which  it  is  proposed  to  con- 
struct a  railroad,  agree  to  convey  to  the 
projectors  the  coal  and  iron  on  certain 
lands,  and   to   secure   them   the  right  of 
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way,  if  they  would  construct  the  road  to 
a  named  points  within  a  given  time,  and 
the*  road  is  completed  within  such  time, 
it  is  no  defense  to  an  action  for  specific 
performance  that  the  contract  is  wanting 
in  mutuality,  because  of  a  stipulation  that 
the  projectors  would  not  be  liable  'in 
damages  if  they  should  fail  to  construct 
the  road.  Wilks  v.  Georgia  Pac.  R.  Co., 
79  Ala.   18a 

Lease  Containing  Contrmct  for  Con^^ey- 
ance. — A  contract  by  which  defendant 
leases  land  to  complainant  for  a  term  of 
years,  and  stipulates  to  convey  the  land 
at 'the  expiration  of  the  lease  if  certain 
annual  payments  are  made  as  provided, 
is  not  void  for  want  of  mutuality  because 
it  is  signed  only  by  defendant,  but  may 
be  specifically  enforced  at  the  suit  of 
complainant,  where  the  latter  has  made 
all  the  prescribed  payments.  Davis  v. 
Robert,  89  Ala.  402,  8  So.  114. 

§  M.    Contracts    between    Huaband    and 
Wife. 

An  unexecuted  promise  of  intention  of 
a  husband  to  convey  to  his  wife  land  for 
which  she  has  partly  paid  can  not  be  en- 
forced in  equity.  Lewis  v.  Montgomery 
Mut.  Building  &  Loan  Ass'n,  70  Ala.  276. 

The  heirs  of  a  deceased  woman  brought 
a  bill  for  specific  performance,  alleging 
that  she  purchased  certain  lands  of  her 
husband,  and  "went  into  immediate  pos- 
session*' thereof,  and  that  her  husband 
"recognized  her  in  the  possession  of  said 
lands,"  and  that  she  continued  in  posses- 
sion about  seven  years,*  until  her  death. 
Held,  that  in  the  light  of  their  marital 
relation,  such  allegations  are  open  to  the 
construction  that  both  held  possession  as 
husband  and  wife  before  the  sale,  and  so 
continued  thereafter;  and  the  recognition 
of  the  possession  in  the  wife  by  the  hus- 
band does  not  make  such  possession  sufH- 
ciently  open  and  notorious  to  bring  the 
contract  under  the  exception  of  the  stat^ 
ute  of  frauds  OCode,  §  1732,  subd.  5), 
though  failure  to  allege  in  a  bill,  based 
upon  a  contract  for  the  sale  of  lands,  that 
it  is  in  writing,  is  immaterial;  and  a  de- 
murrer on  such  grounds  will  be  sustained 
only  when  it  affirmatively  appears  there- 
in that  such  contract  is  not  in  writing. 
Trammell  v.  Craddock,  93  Ala.  450,  9  So. 
587. 


§  S7«  Contracts  of  ICarrisd  Woonb. 

In  an  action  for  specific  perfonmace 
of  a  contract  for  the  conveyance  of  hod. 
it  is  immaterial  that  it  belonged  to  \ 
wife,  where  she  and  her  has1)tnd  joined 
in  the  contract.  Davis  v.  WiRiams.  2S 
So.  704,  121  Ala.  542. 

A'  married  woman  having  a  sqnnte 
estate  can  not  bind  it  or  herself  by  \ 
testamentary  paper  as  an  irre?oab!t 
contract,  though  she  has  power  to  en- 
cute  a  will.  Bolman  v.  Overall,  80  Ah. 
451,  2  So.  624. 

Contnct  for  Sak  of  Homestcid.  - 
*The  constitution  and  statutes,  as  has 
been  repeatedly  held,  touching  the  hoiw- 
stead  and  how  it  may  be  alienated,  bn 
reference  to  some  mode  of  alienation  by 
which  the  title  passes  in  praesentl  'TV 
do  not  contemplate  instruments  wkici' 
can  be  regarded  only  as  agreements  to 
convey.*  When  such  contracts  come  t*- 
be  performed,  the  wife  having  the  loc:« 
penitentise,  can  withhold  her  signatcrt 
and  assent,  and  the  courts  are  witkos 
authority  or  power  to  compel  her  to  per- 
form. Jenkins  v,  Harrison.  66  Ah.  ^45 
Gardner  v.  Moore,  75  Ala.  .394,  397;  St> 
lin  V,  Cooper,  80  Ala.  356;  Cox  r.  Hci- 
comb,  87  Ala.  589.  6  So.  309;  Griffitt  r 
Ventress,  91  Ala.  366.  8  So.  312;  Hendr 
son  V.  Kirkland,  127  Ala.  185.  28  So.  «:*' 
Lyon  V.  Harden,  129  Ala.  643,  59  So.  -■ 

§  as.  Conclusion  of  Agreement 

Equity  will  not  enforce  the  speox 
performance  of  a  contract  the  teras 
of  which  have  not  been  fully  agreed 
upon.     Derrick  v.  Monette,  73  Ala,  T5. 

Qualified  Acceptanccr— Plaintiff  vtck 
to  defendant  pi'oposing  to  sell  land  af- 
fixing the  pricie,  and  defendant  repiK- 
that  he  would  take  the  land  as  soon  as  i 
third  person  signed  a  deed  of  waiver  o' 
his  equity  of  redemption.  Held,  that  theft 
was  no  absolute  acceptance  of  plsistif  ^ 
proposition,  so  that  specific  pcrforsitfc* 
could  not  be  compelled.  Carter  ? 
Shorter,  57  Ala.  253. 

§  M.  Oral  Contracts  in  QenenL 

See  post,  "Contracts  Relating  to  Rfi-' 
Property,"  §  43. 

"Where  one  person  advances  monc}  t* 
another  by  way  of  a  loan,  through  a  par 
ment  to  a  third  person,  for  land  ^-^^ 
the  borrower  has  purchased  or  is  partt**" 
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ing,  and,  to  secure  the  loan,  the  lender 
takes  the  title  of  the  land  to  himself, 
with  the  agreement  and  understanding 
between  him  and  the  rcfSal  purchaser  that 
he  will  reconvey  to  the  latter  oH  repay- 
ment of  the  money  advanced,  equity 
will  declare  the  holder  of  the  title  a  trus- 
tee thereof  for  the  purchaser,  and  com- 
pel him  to  discharge  the  trust  by  the  re- 
conveyance stipulated  for  upon  the  re- 
payment to  him  of  the  money  to  secure 
which  the  title  was  vested  in  him;  and 
such  case  is  not  within  the  statute  of 
frauds,  but  the  equities  of  the  parties 
will  be  worked  out  and  effectuated, 
though  the  contract  which  they  have 
made  to  the  end  in  view  rests  entirely 
in  parol.  Bates  iv.  Kelly,  80  Ala.  142; 
Olds  V.  Marshall,  93  Ala.  138,  8  So.  284; 
Jordan  v.  Garner,  101  Ala.  411,  13  So. 
&7S"  Hodges  v.  Thompson,  100  Ala.  612, 
13   So.  679,   680. 

Where  both  parties  claimed  title  to  a 
particular  strip  of  land,  an  award  ren- 
dered on  an  oral  submission  to  arbitra- 
tion, giving  one  of  the  parties  a  road- 
bed over  the  strip,  operated  on  the  title, 
and  was  not  capable  of  specific  perform- 
ance. Walden  v,  McKinnon,  47  So.  874, 
157  Ala.  291. 

In  a  action  to  enforce  specific  perform- 
ance of  an  award  rendered  on  the  submis- 
sion to  arbitration  of  a  controversy  in- 
volving  title  to  land,  that  the  arbitrators 
testified  that  they  did  not  consider  the 
question  of  title  could  not  overcome  the 
actual  result  of  the  arbitration,  by  which 
one  of  the  parties  was  awarded  part  of 
the  land.  Walden  v.  McKinnon,  157  Ala. 
291,  47  So.  874. 

§  30. .  Oral   Contracts   within   Statute   of 
Frauds. 

The  probate  court  can  not  direct  an  ad- 
ministrator to  perform  specifically  a  con- 
tract for  the  conveyance  of  land,  made  by 
his  intestate,  unless  the  contract  of  the  in- 
testate was  in  writing.  Griggs  z/.  Woodx 
ruff,  14  Ala.  9. 

"The  statute  provides  that  'where  any 
person  owning  lands,  or  tenements,  shall 
sell  the  same,  and  enter  into  bond  or  ob- 
ligation to  make  titles  thereto,  and  shall 
depart  this  life,  without  having  made  ti- 
tles, in  that  case,  the  person  to  whom 
such  bond  or  obligation  was  given,  his 
executors  or  administrators,  may  petition 


the  orphans'  court  of  the  county  where 
probate  of  the  will  of  such  deceased  per- 
son was  taken,  or  letters  of  administration 
granted,  to  compel  the  executors  or  ad- 
ministrators to  make  titles  agreeably  to 
the  bond,  or  obligation,  given  by  the  de- 
cedent,' &c.  This  court,  at  an  early  day, 
held,  that  in  order  to  give  the  orphans' 
court  authority  to  make  the  order,  the  in- 
strument evidencing  the  agreement  must 
be  under  seal.  Lacy  v,  Simpson,  Minor 
33."     Griggs  V.  Woodruff,  14  Ala.  »,  17. 

§  SI.  Part  PerformancQ  of  Oral  Contracts. 

§  32.  In  General. 

A  court  of  equity  will  decree  the  specific 
execution  of  a  parol  agreement  to  sell  or 
convey  land,  notwithstanding  the  statute 
of  frauds,  when  there  has  been  such  a 
part  performance  of  the  agreement  that 
it  would  work  a  fraud  on  the  party  seek- 
ing its  specific  execution,  to  refuse  it. 
Cummings  v.  Gill,  6  Ala.  562;  Meredith  v. 
Naish,  3  Stew.  207;  Hays  v.  Hall,  4  Port. 
374,  375;  Brewer  v,  iBrewer,  19  Ala.  481, 
4d8. 

§  sa.  — -  Acts  Constituting  Performance 
in  General. 

Payment  and  Possession. — A  parol  con- 
tract to  convey  land,  executed  by  the  pay- 
ment of  the  purchase  money  and  the  de- 
livery of  possession  of  the  property,  is  en- 
forceable, notwithstanding  the  statute  of 
frauds.  Bentley  v.  Barnes,  50  So.  361,  162 
Ala.  5i24. 

"When  the  possession  is  taken  under 
ihe  contract  and  in  pursuance  of  its  terms, 
and  the  entire  purchase  money  is  paid, 
this  will  be  held  a  sufficient  part  per- 
formance to  entitle  the  vendee  to  a  spe- 
cific execution  of  the  contract."  Brewer 
V.  Brewer,  19  Ala.  481,  488. 

Equity  will  specifically  enforce  a  sale  of 
lands  by  an  agent  under  parol  authoriza- 
tion, where  there  has  been  a  payment  of 
the  purchase  money  and  a  surrender  of 
the  possession  to  the  purchasers.  Rovel- 
sky  V.  Scheuer,  21  So.  785,  114  Ala.  419. 

Part  Pajrment  and  Possession. — A  spe- 
cific performance  of  a  parol  contract  for 
the  conveyance  of  land  will  be  decreed 
where  the  vendee  has  paid  a  large  part 
of  the  purchase  money,  gone  into  posses- 
sion, and  made  improvements,  at  the  in- 
stance of  the  vendor,  against  a  creditor 
of  the  vendor,  on  payment  of  the  residue 
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of     the     purchase     money.       Cumminga' 
Heirs  v.  Gill's  Heirs,  6  Ala.  562. 

Allegation  of  bill  for  enforcement  of 
contract  for  sale  of  land,  made  by  defend- 
ant after  it  brought  ejectment  against 
complainant,  that  complainant  was  in  pos- 
session when  the  ejectment  suit  was 
brought,  and  is  now  in  possession,  does 
not  show  that  defendant  put  complainant 
in  possession  under  the  contract,  or  that, 
then  being  in  possession,  he  was  continued 
in  possession,  so  as  to  bring  the  case 
within  the  exception  to  the  statute  of 
frauds  (Code  1896,  §  &152,  subd.  5),  where 
there  is  part  payment,  and  the  purchaser 
is  put  in  possession  by  the  seller.  Robin- 
son V,  Driver,  31  So.  49t5,  132  Ala.  169. 

Pajrment  without  Possession. — A  seller 
is  not  estopped  from  invoking  the  statute 
of  frauds  as  a  defense  to  a  suit  for  spe- 
cific performance  of  an  oral  contract  for 
the  sale  of  land  by  the  fact  that  he  has  re- 
ceived and  retained  part  of  the  price. 
Thompson  v.  New  South  Coal  Co.,  34  So. 
31,  135  Ala.  630. 

IPzymtnt  to  Attorney  Unauthorized  to 
Receive  Payment. — Payment  to  an  attor- 
ney not  shown  authorized  to  receive  it 
is  not  a  partial  payment  which  will  take 
agreement  for  sale  of  land  out  of  the  stat- 
ute of  frauds.  Robinson  v.  Driver,  31  So. 
495,  132  Ala.   169. 

Where  Possession  Abandoned* — A  pos- 
session which  has  been  abandoned,  under 
a  parol  contract  for  the  purchase  of  land, 
is  not  such  a  part  performance  as  will 
authorize  a  decree  for  the  specific  execu- 
tion of  the  contract  Chambliss  v.  Smith, 
30  Ala.  366. 

§  84.  Considention. 

§  M  (1)  Necessity. 

A  court  of  equity  will  not  decree  the 
specific  execution  of  a  contract,  unless  it 
is  based  on  some  fair  and  valuable  con- 
sideration.    Gould  V.  Womack,  2  Ala.  83. 

Where  a  trust  is  created  by  a  deed  with- 
out consideration,  equity  will  not  enforce 
its  terms  in  a  bill  against  the  representa- 
tive of  the  creator  of  the  trust  praying 
for  a  specific  execution  of  it.  Borum  v. 
King's  Adm'r,  37  Ala.  606. 

"A  verbal  promise  by  a  father  to  his  son 
that,  if  he  will  remove  from  North  Caro- 
lina and  settle  in  Alabama  he  will  give 
him  a  particular  plantation,  being  a  mere 


gratuity,  can  not  be  enforced  against  the 
hetrs  or  devisees  of  the  father  after  bii 
death,  although  the  father  may  have  pii 
the  son  in  possesion  of  the  land  beiore 
his  death.  Forward  v,  Armstead,  12  AIl 
124.  The  principle  was  reaffirmed  in  tix 
case  of  Evans  v.  Battle,  19  Ala.  398,  401 
and  again  in  Pinckard  v.  Pinckard,  23 
Ala.  650."  ToUerson  v.  Blackstock,  S5 
Ala.  510,  11   So.  284,  285. 

§  84  (2)  Adequacy  and  Sufficiency. 

A  lesser  estate  or  interest  in  lands  thaa 
a  perfect  legal  title  may  form  the  consid- 
eration of  a  contract  of  sale  or  exchiogt. 
the  specific  performance  of  which  eqoit? 
will  compel.  Goodlett  v.  Hansell,  66  Ah. 
151. 

An  agreement  between  an  infant's  fa- 
ther and  grandfather  by  which  the  former 
delivered  to  the  latter  certain  slaves  be- 
longing to  the  infant  on  the  promise  df 
the  latter  to  keep  them  for  the  infant,  t: 
provide  for  her,  and  to  give  her,  as  th« 
representative  of  her  deceased  mother,  i 
child's  portion  in  the  distribution  of  ^ 
estate,  constitutes  the  grandfather  a  sere 
depositary  of  the  slaves  for  the  benen:  &• 
the  infant;  and  the  agreement  not  bcic^ 
supported  by  a  valuable  consideration,  i 
court  of  chancery  will  not  compel  a  per- 
formance of  it.  Morris  v.  Lewis'  Ex'r.  S3 
Ala.  53. 

Neither  the  moral  obligation  of  the 
husband  to  provide  for  his  wife,  nor  the 
fact  that  he  received  property  by  her.  us: 
both  these  considerations  together,  v^ 
justify  the  specific  execution  of  a  post- 
nuptial agreement  on  his  part  to  make  i 
settlement  on  her;  but  when,  superad^^: 
to  these,  there  is  a  valuable  consideratict 
irrevocably  executed  on  the  part  o?  kb 
wife,  a  specific  performance  will  not  be 
refused  on  account  of  the  inade<iuacT  o: 
that  consideration.  In  this  case,  the 
court  decreed  a  specific  performance  c: 
an  agreement  to  settle  on  the  wrife  sbrts 
valued  at  more  than  $4,000,  in  considen- 
tion  of  her  relinquishment  of  dower  c 
certain  lands  sold  at  $2^600,  it  being  a!$- 
alleged  and  proved  that  the  husband  re 
ceived  the  slaves,  with  other  property,  hr 
the  wife,  and  that  there  were  no  chSdrti 
of  the  marriage  to  be  provided  for.  A3- 
drews  v.  Andrews,  28  Ala.  432. 

Performance  of  Servicea.  —  Services 
rendered    by    an    attorney  in    indocisf  > 
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testator,  by  threatening  to  attack  his  will, 
to  insert  a  codicil  releasing  certain  per- 
sons from  their  obligation  on  a  bond,  is 
not  clearly  such  an  adequate  considera- 
tion for  a  conveyance  by  the  persons  to 
the  attorney  of  a  large  track  of  land 
with  personal  property  thereon  as  to  au- 
thorize a  decree  of  specific  performance 
af  a  contract  to  convey  it  Moon's  Adm'r 
v.  Crowder,  72  Ala.  79. 

Meritorious  Consideration. — An  agree- 
nent  was  that  A.  should  keep  and  provide 
'or  his  infant  grandcKild  and  her  slaves, 
md  should  give  her,  as  the  representa- 
ive  of  her  deceased  mother,  her  share  of 
lis  property.  On  a  bill  against  A.'s  ^xec- 
itor  for  such  property,  it  was  held  that 
L  became  the  gratuitous  bsMlee  of  the 
laves,  bound  to  account  for  the  profits, 
nd  therefore  that  there  was  no  consid- 
ration  for  his  promise,  and  a  decree  for 
is  promise,  and  a  decree  -for  specific  per- 
)rmance  was  refused.  Morris  v.  Lewis' 
!x'r,   33   Ala.   53. 

Inadequacy    as  Grounds  of    Defense. — 

Although  inadequacy  of  consideration 
contracts  of  sale,  either  in  the  price 
■  property  sold,  may  be  a  ground  of  de- 
nse, yet  the  facility  of  contracting  and 
e  free  exercise  of  the  judgment  and 
ill  of  the  parties  require  that,  as  a  gen- 
al  rule,  they  should  be  sole  judges  of 
e  value  of  the  benefits  to  be  derived 
3ni  their  bargains.  It  is  therefore  man- 
istly  just  and  expedient  that  mere  in- 
equacy  of  consideration  or  value  should 
t  in  itself  be  deemed  by  the  court  a 
fficient  reason  to  refuse  to  specifically 
force  a  contract  or  a  cause  to  set  it 
ide.  And  such  is  now  the  rule;  for 
Lirts  of  equity,  as  well  as  courts  of 
IT,  act  upon  the  ground  that  every  per- 
7  who  is  not,  from  the  peculiar  con- 
ion  and  circumstances,  under  disabil- 
,  is  entitled  to  dispose  of  his  property 
such  manner  and  upon  such  terms  as 
chooses;  and  whether  his  bargains  are 
e  and  discreet,  or  profitable  or  unprof- 
>le»  or  otherwise,  are  considerations 
for  courts  of  justice,  but  for  the  party 
iself  to  deliberate  upon.  The  reason 
this  is  to  be  sought  in  the  extreme 
iculty  of  judging  as  to  the  feelings  and 
tives  which  may  have  actuated  the 
ties,  and  the  corresponding  variety  of 
lions  which  may  be  formed  with  ref- 


erence to  the  sufficiency  of  the  consider- 
ation." South,  etc.,  R.  Co.  v.  Highland 
Ave.,  etc.,  R.  Co.,  98  Ala.  400,  13  So.  682, 
684. 

When  the  inadequacy  of  consideration 
shows  that  the  contract  is  unfair,  ineq- 
uitable, or  unconscionable,  even  though  it 
might  not  be  sufficient,  if  the  contract^ 
were  executed,  to  induce  the  court  to  set 
it  aside,  a  specific  performance  will  be 
refused.  Andrews'  v,  Andrews,  d8  Ala. 
43«. 

Inadequacy  of  consideration,  when  un- 
connected with  any  circumstances  of  un- 
fairness, overreaching,  or  oppression,  and 
where  the  parties  stand  on  equal  grounds, 
with  equal  means  of  information,  and 
without  any  artifice  practiced,  is  no  ob-* 
jection  to  the  specific  execution  of  a 
contract.  Goodlett  v.  Hansell,  66  Ala. 
151. 

A  contract  for  the  conveyance  of  land 
to  a  railroad  for  a  right  of  way  in  con- 
sideration of  $1.00  is,  in  the  absence  of 
fraud  or  fiduciary  relation,  supported  by 
a  sufficient  consideration  to  authorize  its 
specific  performance.  Alabama  Cent.  R. 
Co.  V.  IrOng,  48  So.  363,  IM  Ala.  301. 

§  85.  Fairness  and  Reasonableness. 

Necessity  as  to  Fairness* — It  is  an  un- 
questioned doctrine  of  equity  that  only 
those  contracts  which  are  fair,  just,  and 
reasonable  will  be  specifically  executed. 
Andrews  v.  Andrews,  28  Ala.  432w 

Equity  has  jurisdiction  to  enforce  the 
performance  of  contracts  fairly  entered 
into  between  parties  able  to  contract; 
but  it  is  an  appeal  to  the  extraordinary 
power  of  the  court,  which  will  not  lend 
its  aid  for  such  purpose,  unless  it  is  just 
and  reasonable  in  all  its  parts.  The  ju- 
risdiction is  not  con^ulsory.  Gould  v. 
Womack,  2*  Ala.  «3. 

Sufficiency. — Specific  performance  of 
an  agreement  to  convey  land  will  not  be 
refused,  as  inequitable,  because  the  rents 
and  profits  and  proceeds  of  timber  sold 
by  the  grantor  amounted  in  six  years  to 
more  than  the  stipulated  purchase  money. 
Gentry  v.  Rogers,  40  Ala.  442. 

§  se.  Mistake. 

Chancery  will  not  specifically  enforce 
a  contract  founded  in  mutual  mistake, 
when  it  would  materially  affect  rights  of 


9ea 


SpHcmc  Perpormancb 


iS3^% 


defendant      James    v.    State    Bank,     17 
Ala.  6(9. 

Nature  and  Deprce  of  Mistake. — Com- 
plainant, one  of  a  syndi(:ate  formed  to 
buy  land,  paid  the  trustee  his  share  of 
the  price,  and  received  from  him  a  re- 
ceipt, reciting,  "Received  *  ♦  ♦  of  the 
Shelby  Iron  Company  $&52.09,  it  being 
the  one-sixth  cash  payment  of  the  syn- 
dicate purchase"  of  land,  and  describ- 
ing the  land  purchased.  Complainant 
assigned  defendant  the  receipt,  in  part 
consideration  of  the  latter's  contract  to 
convey  complainant  the  land  in  suit. 
The  receipt  was  written  on  a  printed 
blank,  in  which  the  Shelby  Iron  Com- 
pany appeared  as  payor,  and  inadvert- 
ently its  name  was  not  stricken  out,  nor 
complainant's  name  inserted.  Held,  in  a 
suit  to  compel  a  conveyance  by  defend- 
ant, that  the  mistake  in  the  receipt,  as  be- 
tween complainant  and  defendant,  was 
obvious  and  self-corrective,  and  was  no 
defense.  Homan  v.  Stewart,  103  Ala. 
644,  16  So.  a5. 

Mistake  as  to  Boundaries. — On  a  bill 
for  specific  performance  of  a  contract 
for  the  conveyance  of  land,  it  appeared 
that  when  the  contract  was  made  the 
land  was  inclosed  by  a  fence,  which,  in 
front  of  the  dwelling  house,  extended 
beyond  the  southern  line,  inclosing  a 
strip  oi  V/i  acres,  belonging  to  a  rail- 
road company,  on  which  were  trees,  and 
through  which  was  the  only  passage 
from  the  dwelling  to  the  public  road. 
There  was  no  visible  boundary  other 
than  the  fence,  and  a  person  looking  at 
the  premises  would  naturally  assume 
that  it  was  the  boundary.  Defendant 
purchased  the  tract  for  his  residence. 
'No  information  was  sought  or  given  as 
to  the  location  of  the  lines.  Held,  that 
as  the  defendant  had  been  nlistaken  as 
to  a  material  fact  by  the  omission  of 
plaintiff  to  point  out  the  lines,  specific 
performance  would  be  denied,  whether 
the  omission  was  intentional  or  uninten- 
tional. Campbell  v.  Durham,  86  Ala. 
299,  5   So.  507. 

§  87.  Misrepresentation  and  Fraud. 

"The  agreement  must  be  free  from  un- 
fairness, hardship,  or  mistake  going  to 
itA  essence.  A  fraudulent  representa- 
tion   or   concealment,   sufficient   to   avoid 


it  at  law,  or  for  its  rescism>n  or  oi- 
cellation  in  equity,  is  not  essential  to  i 
denial  of  specific  perfonnance.  If  tk 
contract  is  obtained  by  the  suppressioB 
of  material  facts  known  to  the  party 
seeking  performance,  and  unknown  to 
the  defendant;  or  if  the  defendant  vas 
led  into  making  it  by  mistake  or  tir- 
prise  without  fault  on  his  part,  tkoofh 
not  misled  by  positive  representations  cf 
the  other  party;  or  if  it  is  impressed 
with  any  inequitable  feature — the  cocn 
will  refuse  to  enforce  the  contract  B>* 
ars  V,  Stubbs,  85  Ala.  256,  4  Sa  T^: 
Cowan  V.  Sapp,  81  Ala.  525,  8  Sa  311^ 
Campbell  v.  Durham,  a6  Ala.  299,  5  Sc 
507. 

Where  cogiplainant  practiced  no  im|»> 
sition  on  defendant,  each  having  txzor 
ined  the  property  ^  of  the  other,  aid 
having  equal  opportunities  of  fonmng  i 
judgment,  a  decree  of  specific  perfora- 
ance  compelling  defendant  to  convcj  bi> 
land  to  complainant  would  not  be  deciev 
merely  because  complainant  asked  d^ 
fendant  twice  as  much  for  his  (coaH 
plainant's)  land  interest  as  he  paid  therf- 
for.  Homan  v.  Stewart,  103  Ala.  6H  l'^ 
So.  as. 

§  88.  Illegality. 

A  court  of  equity  will  not  compel  ; 
specific  performance  of  a  contract  whici 
is  illegal  and  void,  because  contraiy  to 
the  policy  of  the  "graduation"  act  o: 
congress  of  1854,  although  the  pany 
seeking  the  specific  performance  is  i: 
possession  of  the  land.  Smith  v.  Jo^- 
son,  37  Ala.  &33. 

The  law  will  not  give  its  aid  to  eitkr 
party  to  enforce  a  contract  which  is 
illegal,  immoral,  or  against  public  poli:? 
but  will  leave  both  parties  in  the  c.^- 
dition  in  which  it  finds  them;  and,  vlir 
the  contract  is  executed,  neither  party 
can  have  any  remedy  against  the  others- 
to  be  restored  to  his  former  condinc- 
"In  pari  delicto  potior  est  conditio  pa- 
sidentis."  Cothran  v.  McCoy's  Hen. 
33  Ala.  65;  Evans  v.  Kittrell,  33  Aa 
449. 

Contract  to  Control  Sale  of  CorponK 
Stock. — Certain  stockholders  agreed  *- 
place  their  stock  for  three  years  is  tbf 
hands  of  trustees,  with  power  to  v?te 
it   at   all   stockholders'  meetings    dsriM 
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SQch  time,  the  stock  only  to  be  sold 
subject  to  the  agreement,  and  to  sell  to 
one  another  in  preference  to  any  third 
person,  provided  they  cotild  obtain  the 
price  offered  for  it  by  outsiders.  Held, 
that  the  contract,  being  a  restraint  on 
the  alienation  of  property,  would  not  be 
enforced  in  equity.  Moses  v.  Scott,  84 
Ala.  «0»,  4  So.  742. 

Contract  for  Stode  Subscriptioii. — An 
agreement  was  entered  into  by  several 
persons  to  convey  designated  lands  to 
a  trustee,  and  to  form  a  land  company, 
to  which,  when  incorporated,  the  lands 
should  be  conveyed  by  the  trustee,  and 
stock  issued  to  each  subscriber  to  an 
amount  equaling  the  land  conveyed.  At 
that  time  stock  could  be  made  payable 
in  money,  or  in  property  at  its  money 
value.  Code  Ala.  1«7«,  §  1805.  Prior 
to  the  incorporation  of  the  company,  by 
Code  1886,  §  1662,  it  was  declared  that 
all  subscriptions  to  capital  stock  of  such 
a  corporation  must  be  payable  in  money, 
which  might  be  discharged  by  a  con- 
veyance of  property  at  a  reasonable  value. 
Held,  that  as  the  agreement  to  subscribe 
had  become  illegal  before  it  was  ac- 
cepted by  the  act  of  incorporation,  it 
could  not  be  enforced.  Knox  v.  Child- 
ersburg  Land  Co.,  8©  Ala.  180,  «  Sa  578. 

Bond  to  Convey  Homestead  without 
Wife's  Joining. — A  bond  given  by  a  hus- 
band obligating  himself  to  convey  part 
of  his  homestead  not  signed,  and  sep- 
arately a^nowledged  by  his  wife,  be- 
ing void  as  an  obligation  to  convey,  can 
not  be  specifically  enforced  by  the  pur- 
chaser. Clark  V,  Bird,  48  So.  359,  158 
Ala.    278. 

§   39.   Alternative     Stipulations   in    Gen* 
end. 

Where  the  contract  is  to  convey  the 
fee  in  land,  or,  if  the  vendor  is  unable 
to  do  so,  to  make  a  mortgage  on  slaves, 
a  conveyance  of  the  land  will  not  be 
decreed,  unless  the  vendor  is  unable  to 
comply  with  the  alternativei  contract. 
Weatherford  v.  James,  2  Ala.  170. 

§  49.  Contracts  Subject  to  Conditions. 

Equity  will  not  specifically  enforce  a 
provision  of  a  contract  requiring  the  is- 
suance of  new  railroad  bonds  to  com- 
plainant in  lieu  of  other  bonds  that  had 
been    delivered,    where    another    part   of 


the  contract,  providing  for  a  reorgani- 
zation of  the  railroad  company  prior  to 
the  issuance  of  the  new  bonds,  is  unen- 
forceable. Decree  (1896)  21  So.  928, 
113  Ala.  420,  modified  on  rehearing. 
Browning  v.  Kelly,  27  So.  391,  124  Ala. 
645. 

A  contract  to  purchase  certain  timber 
land  and  timber  rights  provided  that  if 
the  purchaser  should  fail  to  p^rchase  the 
timber  land  of  another  party  the  contract 
should  be  null  and  void.  A  supple- 
mental contract  expressly  preserved  the 
original  in  force,  except  that  it  annulled 
a  part  giving  the  vendor  one  year  in 
which  to  perfect  his  title  to  the  land, 
and  further  provided  that  the  purchaser 
was  to  accept  or  annul  the  original  and 
supplemental » contracts  within  20  days. 
Held,  that  the  provision  annulling  the 
contract  in  case  of  the  purchaser's  fail- 
ure to  purchase  the  other  land  was  not 
waived  by  the  supplemental  contract, 
requiring  the  contracts  to  be  accepted 
or  annulled  in  20  days,  and  hence  the 
allegation  in  a  bill  for  specific  perform- 
ance that  the  purchaser  had  made  an 
agreement  to  purchase  such  other  land, 
and  afterwards  refused  to  perform  it,  did 
not  show  the  happening  of  such  con- 
tingency, necessary  to  bind  him  to  buy 
complainant's  lands.  Howison  v,  Jack- 
son, 27  So.  494,  124  ^la.  187. 

§  41.  Rescission  or  Other  Termination 
of  Contract 
A.  filed  his  bill,  alleging  that  a  writ- 
ten agreement  was  entered  into  between 
himself  and  the  defendants  to  purchase 
land  in  copartnership,  and  that  the  de- 
fendants refused  to  perform  their  part  of 
such  agreement,  and  combined  with 
strangers  to  it  to  commit  a  fraud  upon 
his  rights  by  entering  into,  and  actually 
effecting,  an  agreement  for  the  purchase 
of  the  lands.  It  appeared,  by  the  an- 
swer and  proofs,  that  the  first  contract 
had  not  been,  and  in  fact  could  not  be, 
consummated;  that  A.  had  neglected  to 
comply  with  his  part  of  it,  and  had  as- 
sented to  the  second  agreement,  and 
was  considered  a  party  to  it,  but  re- 
fused to  sign  it,  on  the  ground  that  he 
was  an  officer  of  government  and  could 
not  therefore  do  so  consistently;  and 
that  A.  had  the  privilege  of  becoming  a 
party  to  such  second  agreement,  but  had 
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failed  to  furnish  his  quota  of  the  funds, 
and  finally  abandoned  the  concern.  Held, 
that  although  the  bill  contained  equity 
on  its  face,  yet,  considered  in  connection 
with  the  answers  and  proofs,  the  com- 
plainant was  not  entitled  to  relief,  and 
the  bill  should  be  dismissed.  Duren  V. 
Parsons,  5  Port.  M5. 

§    49.    Subject    Matter   of    Contracts   in 
General. 

A  bill  by  an  executor  seeking  to  en- 
join proceedings  for  an  accounting  by 
him  in  probate  court  on  the  ground  that 
the  legatees  and  executor  had  contracted 
for  a  division  of  the  estate  and  the  giv- 
ing of  receipts  and  a  discharge  of  the 
executor,  and  alleging  a  division,  but  a 
failure  to  file  the  receipts  according  to 
the  contract,  was  a  propef  invocation  of 
the  jurisdiction  of  equity  to  compel  spe- 
cific performance  of  a  contract.  Nor- 
wood V,  Tyson,  138  Ala.  1^9,  ^6  So.  370. 

A  bill  by  an  executor  to  enforce  per- 
formance of  a  contract  between  himself 
and  the  legatees  for  a  division  of  the 
estate  and  the  giving  of  receipts  and  the 
discharge  of  the  executor  was  not  de- 
murrable on  the  theory  that  equity  could 
not  enforce  the  contract  and  discharge 
the  executor.  Norwood  v.  Tyson,  138 
Ala.  26&,  36  So.  370. 

§  4S.  Contracts  Relating  to  Real  Prop- 
erty. 

See  ante,  "Oral  Contracts  in  General," 
§  29;  "Part  Performance  of  Oral  Con- 
tracts," §  31. 


§  44. 


In  OeneraL 


Contracts  for  Sale  of  Land.— The  fol- 
lowing propositions  must  be  regarded  as 
settled  by  the  former  decisions  of  this 
court  beyond  controversy:  First,  that 
to  authorize  the  specific  enforcement  of 
an  agreement  to  sell  land  all  the  terms 
of  the  agreement  must  have  been  agreed 
on,  leaving  nothing  for  negotiation. 
Second,  that  all  the  terms  of  the  agree- 
ment, viz.,  the  names  of  the  parties,  the 
subject-matter  of  the  contract,  the  con- 
sideration and  the  promise,  must  be  in 
writing,  signed  by  the  party  sought  to 
be  charged,  or  by  his  agent  thereunto 
authorized  in  writing.  Code,  1886,  §  1732}. 
Third,  that  it  is  not  essential  that  the 
paper   evidence   of  the   agreement  be   in 


any  particular  form,  proTided  it  contiiii 
the  substance,  as  stated  above.  Fourtk 
that  the  written  evidence  of  the  terns 
of  the  agreement  need  not  all  be  a- 
pressed  in  one  paper.  If  expressed  k 
two  or  more  papers  it  will  be  snffidest. 
if  collectively  they  contain  enoogfa,  asd 
refer  to  each  other,  and  show  the  oos- 
nection  with  sufficient  clearness,  without 
the  aid  of  oral  testimony.  If,  howcrer. 
oral  testimony  is  required  to  coooen 
the  papers,  or  to  supply  any  esseatiai 
term  of  the  contract,  then  there  is  i 
failure  to  make  a  case  for  spedsf 
performance.  Wat.  Spec.  Perf.  {  331: 
Fry.  Spec.  Perf.  §  72;  Carter  v.  Shorter. 
57  Ala.  253;  Phillips  v.  Adams,  70  Ala. 
373;  Horton  v.  Wollner,  71  Ala.  452. 
Norman  v,  Molett,  8  Ala.  546;  Albt  ; 
Strong,  »4  Ala.  16a,  10  So.  %4t. 

To  authorize  the  specific  performasce 
of  an  agreement  for  the  sale  of  lasi 
which  rests  largely  in  judicial  discre- 
tion, and  depends  upon  an  equitable  coc- 
sideration  of  the  particular  circmnstasces 
of  each  case,  the  contract  must  be 
founded  4>n  a  valuable  consideration,  as: 
must  be  just,  fair  |ind  reasonable;  mm 
not  have  originated  in  mistake,  surprise. 
violation  of  confidence,  breach  of  trust 
or  advantage  of  condition,  nor  been  o^ 
tained  by  unconscientious  or  nnf^k 
methods;  must  be  reasonably  certab  b 
respect  to  the  subject-matter,  the  tersn 
and  stipulations,  and  its  perfonnuce 
must  not  work  hardship  or  injustice 
Carlisle  v.  Carlisle.  77  Alau  390. 

It  is  an  appropriate  office  of  chasccrr. 
to  enforce  specific  performance  of  agree- 
ments for  the  sale  of  realty.  Iforgac  t 
Morgan,  3   Stew.  383. 

The  specific  performance  of  an  execu- 
tory contract  for  the  purchase  of  la36 
is  never  decreed,  unless  it  is  stnctlj 
equitable,  and  the  complainant  deir!T 
shows  that  he  is  entitled  to  it.  Hurst  ? 
Thompson,  7Z  Ala.  166. 

A  contract  for  a  mortgage,  thongii  c: 
real  estate,  will  not  be  specifically  per- 
formed, in  the  absence  of  allegation  ac- 
proof  of  insolvency  of  the  debtor,  or 
some  other  fact  showing  the  case  to  b« 
of  equitable  cognizance,  or  that  :^« 
remedy  at  law  is  not  adequate.  Brov: 
V.  E.  Van  Winkle  Gin  &  Machine  Worts^ 
141  Ala.  580,  39  So.  243. 
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An  agreement  by  a  judgment  creditor, 
who  had  purchased  his  debtor's  lands  un- 
der execution  sale,  to  convey  the  sjame 
to  the  debtor  and  release  his  judgment 
on  i>ayment  of  a  sum  less  than  the  debt, 
is  a  contract  for  the  sale  of  lands,  and 
not  a  mere  naked  promise  to  discharge 
a  debt  on  payment  of  a  smaller  sum 
than  that  due,  and  hence  specific  per- 
formance thereof  will  be  decreed.  Far- 
mer V.  Sellers,  127  Ala.  31*5,  28  So.  450. 

Contracts  for  Exchange  of  Land. — A 
court  of  equity  will  proceed  upon  the 
same  principles  in  compelling  or  refus- 
ing the  specific  performance  of  a  con- 
tract for  the  exchange  of  lands  as  of  a 
contract  for  the  sale  of  lands.  Goodlett 
V,    Hansen,  M  Ala.  151. 

§  46.  — -—  Enforcement  by  Pnrchaaer. 

On  breach  of  a  contract  by  a  vendor 
to  convey  land,  the  remedy  of  the  vendee 
is  by  a  bill  for  specific  performance. 
Stone  V,  Gover,  1  Ala.  2^. 

Where  A.  and  B.  entered  into  an  agree- 
ment, in  writing,  that  A.  should  do  the 
brick  work  and  plastering  on  16  tene- 
ments on  a  certain  street,  and,  on  com- 
pletion of  the  work,  B.  agreed  to  give 
to  A.  a  deed  of  three  of  the  tenements, 
it  was  held  that  a  specific  performance 
would  be  decreed  to  A.,  who  had  per- 
formed his  part  of  the  contract.  Ellis 
V,   Burden,  1  Ala.  458. 

A  contract  binding  one  to  convey  real 
estate  to  another  on  the  latter  taking 
up  mortgages  thereon,  executed  by  the 
payment  of  the  price  and  the  delivery 
of  the  possession  of  the  property,  is  not 
fully  executed,  and  the  latter  may  com- 
pel the  execution  of  a  conveyance  of  the 
lefiral  title.  Bentley  v.  Barnes,  162  Ala. 
524,   50  So.  361. 

A  vendee  who  has  not  contracted  for 
an  acknowledged  deed  can  not  reject  a 
valid  deed  properly  witnessed,  refuse  to 
pay  the  purchase  money,  and  then  file  a 
bill  for  specific  performance,  in  order  to 
gret  an  acknowledged  deed.  Ryder  v. 
Johnston,  153  Ala.  482,  45  So.  181. 

Judgments  Secured  against  Vendor  be- 
fore  Conveyance. — ^Where  judgments  are 
recovered  against  the  vendor  of  land 
before  a  conveyance  has  been  made  ac- 
cording to  a  prior  contract,  the  vendee 
may    maintain   a    bill    for    specific    per- 


formance  against  the  vendor  and  make 
the  judgment  creditors  parties.  He  is 
not  bound  to  wait  until  there  has  been  a 
sale  of  the  land  under  the  judgments  and 
contest  the  right  with  the  purchasers. 
Morgan  v,  Morgan,  3  Stew.  383. 

It  is  no  objection  in  such  case  to  the 
maintenance  of  the  bill  that  the  com- 
plainant's right  has  not  been  established 
at  law.    Morgan  v.  Morgan,  3  Stew.  383. 

§  46.    Contracts    Relating    to    Personal 
Property. 


!  47. 


In  GeneraL 


Specific  performance  of  a  contract  in 
respect  to  personalty  will  not  be  en- 
forced, except  when  adequate  compen- 
sation in  damages  can  not  be  made.  Sav- 
ery  v.  Spence,  13  Ala.  561. 

"A  court  of  equity,  will  in  some  in- 
stances interpose,  and  decree  a  specific 
performance  of  a  contract,  in  reference 
to  personal  property;  but  then  it  must 
be  shown,  that  a  court  of  law  can  not 
give  full  and  complete  redress  by  com- 
pensation in  damages,  for  a  breach  of 
the  contract,  either  from  the  nature  of 
the  contract  itself,  or  from  the  peculiar 
character  of  the  subject  matter  of  the 
contract."  Savery  v,  Spence,  13  Ala.  561, 
564. 

Generally  equity  will  not  specifically 
enforce  contracts  concerning  personal 
property,  because  there  is  a  remedy  at 
law  in  a  suit  for  damages;  but  where 
there  is  no  remedy  at  law,  as  in  the 
case  of  postnuptial  agreements  between 
husband  an4  wife,  a  specific  performance 
may  be  decreed.  Andrews  v,  Andrews, 
28  Ala.  432. 

§  48. Specific  Articles  or  Goods. 

'"Equity  will  not,  in  general,  decree 
the  specific  performance  of  a  contract 
concerning  chattels,  because  their  money 
value,  recovered  as  damages,  will  en- 
able the  party  to  purchase  others  in  the 
market  of  like  kind  and  quality.  Where, 
however,  particular  chattels  have  some 
special  value  to  the  owner  over  and 
above  any  pecuniary  estimate — ^the  pre- 
tium  affectionis — ^and  where  they  are 
unique,  rare,  and  incapable  of  being  re- 
produced by  money  damages,  equity 
will  decree  a  specific  delivery  of  them 
to  their  owner,  and  the  specific  perform- 
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ancc  of  contracts  wtth  reference  to  them.* 
3  Pom.  £q.  Juris,  p.  441,  |  1409;  Moses 
V.  Scott,  m  Ala.  60«,  4  So.  742;  Dilbume 
V.  Yoang1>lood,  86  Ala.  449,  6  So.  175; 
Powell  V.  Central  Plank  Road  Co.,  24 
Ala.  441;  Savery  v.  Spence,  13  Ala.  661; 
Morris  v.  Tuskaloosa  Co.,  93  Ala.  665, 
3  So.  669."  Lewman  &  Co.  v.  Ogden 
Bros.,  148  Ala.  361,  42  ^o  102,  105; 
Brown  v.  Van  Winkle,  etc.,  Mach. 
Works,    141    Ala.   680,   39    So.   243,    244. 

Where  Defendant  Only  Capable  of 
Supplying. — "Specific  performance  might 
be  decreed  of  a  contract  for  the  deliv- 
ery of  chattels  which  no  one  but  the 
defendant  can  supply,  and  which  are 
necessary  to  enable  the  plaintiff  to  ful- 
fill an  engagement  with  a  third  party, 
but  not  where  the  delivery  of  the  chat- 
tels by  the  defendant  is  a  mere  question 
of  convenience.'  Waterman  on  Specific 
Performance,  §§  17,  16;  Moses  v,  Scott, 
84  Ala.  606,  4  So.  742."  Lewman  &  Co.  v. 
Ogden  Bros.,  148  Ala.  351,  42  So.  102, 
105. 

A  contract  of  a  subcontractor  for  gov- 
ernment improvement  work,  stating  that 
in  case  of  his  failure  to  perform  the  con- 
tractor should  have  possession  of  the 
subcontractor's  personal  property,  ma- 
chinery, etc.,  with  which  to  complete  the 
work,  was  not  a  contract  susceptible  of 
specific  porformance,  in  the  absence  of 
allegation  and  proof  that  no  similar 
property  couM  be  obtained  in  the  mar- 
ket, and  that  the  contractor's  demand 
for  delivery  of  the  specific  property  was 
not  made  merely  to  subserve  his  conve- 
nience. Lewman  &  Co.  v,  Ogden  Bros., 
143   Ala.  351,  42  So.   102. 

§  48.  Corporate  Stock  or  SccurlUca. 

In  a  suit  against  a  bank  to  compel  it 
to  register  plaintiff  as  a  stockholder  for 
40  shares  of  stock,  or  pay  the  value  of 
the  stock  and  the  dividends  declared 
thereon,  as  compensation  in  lieu  of  the 
stock,  the  defendant  demurred,  on  the 
ground  that  plaintiff  had  a  complete 
remedy  at  law.  Held,  that  plaintiff 
could,  in  equity,  enforce  a  specific  per- 
formance by  having  the  stock  registered 
in  his  name,  and  compel  the  issue  of  cer- 
tificates to  him,  or  in  the  alternative,  if 
the  corporation  was  unable  to  perform 
its  contract,   have  his  remedy  by    com- 


pensation in  damages.     BhTmngham  Ka 
Bank  v.  Roden,  07  Ala.  404,  11  Sa  883. 

§  50.  Contracts  for  Peraonal!  Scrvicci  or 
Acts  in  GeneraL 

When  Specific  Performance  Will  Be 
Decreed.— "Where  the  contract  stipa- 
lates  for  special,  unique,  or  extraordioaij 
personal  services,  or  where  the  services 
to  be  rendered  are  purely  intellectual  and 
individual  in  their  character,  the  coons 
will  grant  an  injunction  in  aid  of  i 
specific  performance."  Roquemore  r. 
Mitchell  Bros.,  167  Ala,  475,  52  Sa  42i, 
424. 

When  Performance  Not  SpedficaDj 
Enforced. — A  contract  to  permit  com- 
plainants to  carry  out  defendant's  con- 
tract with  a  county  to  load  gravel  from 
a  pit  belonging  to  the  county,  aod  to 
sell  gravel  therefrom,  and  to  assign  d^ 
fendant's  contract  with  the  countj  to 
complainants  if  the  county  conseotei 
will  not  be  specifically  enforced,  hang  i 
contract  for  personal  services.  Roque- 
more V.  Mitchell  Bros.,  167  Ala.  475.  ^ 
So.  423. 

Same — ^Running  through  Tndefiwite  P^ 
riod. — "Courts  of  equity  will  decline  jv- 
risdiction  to  decree  specific  performance 
of  contract  for  personal  services  involr- 
ing  the  exercise  of  special  skill,  jndf- 
ment,  and  discretion,  continuous  in  tkor 
nature,  and  running  through  an  indeficitc 
period  of  time;  and  injunctions  to  pre- 
vent the  breach  of  such  contrscts  an 
granted  with  great  caution  by  the  coorts. 
although  the  remedy  by  damages  at  hw 
may  be  inadequate.  Iron  Age  Pnb.  Co. 
V.  Western  Union  Tel.  Co.,  88  Ala.  4Si 
3  So.  440."  Roquemore  v.  Mitchei] 
Bros.,   167   Ala.   475,   62  So.   423,  4t4. 

Where  a  contract  for  an  unexpired 
term  of  ten  years  imposes  on  compUia- 
ant  the  rendition  of  continuous  mediafi- 
ical  services,  demanding  the  highest  <k> 
gree  of  skill,  and  on  defendant  the  dcty 
of  maintaining  costly  machinery,  asdthe 
daily  use  of  cars  moved  by  electridtj 
on  the  line  of  its  railway,  a  court  of  eq- 
uity will  not  decree  a  specific  perfons- 
ance  of  the  contract.  Electric  Ltghting 
Co.  V,  Mobile  &  S.  H.  Ry.  Co.,  10»  Afai 
190,  1»  So.  7S1. 

''A  contract  for  the  penwrnal  icfTicH 
of  an  adult»  as  a  general  thing,  is  a  mai- 
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tcr  for  courts  of  law;    and    for  a  viola- 
tion of  it  the  remedy  is  in  damages,  and 
a  specific    performance  will    not    be  en-- 
forced/'     Roquemore   t\    Mitchell   Bros., 
1«7   Ala.  475,   6d  So.  423,  425. 

An  oblifation  to  support  the  gnator, 

as  consideration  for  a  conveyance  of 
land,  is  for  undefined  personal  acts, 
which  can  not  be  enforced  by  a  suit  for 
specific  performance.  Gardner  v.  Knight, 
124  Ala.  278,  27  So.  29«. 

§  M.  Contracts  for  Continuous  Acts 
during  Long  Period. 

"A  court  of  equity  can  decree  specific 
performance  only  when  it  can  dispose 
of  the  matter  in  controversy  by  a  de- 
cree capable  of  present  performance, 
but  it  can  not  decree  a  party  to  perform 
a  continuous  duty,  extending  over  a  se- 
ries of  years,  but  will  leave  the  ag- 
grieved party  to  his  remedies  at  law. 
Electric  Lighting  Co.  v.  Mobile,  etc.,  R. 
Co.,  109  Ala.  190,  19  So.  721."  Roque- 
more V,  Mitchell  Bros.,  167  Ala;  475,  52 
So.  423,  425. 

Defendant  railroad  company  and  the 
assignor  of  plaintiff  railroad  company 
agreed  to  permit  the  building  of  tracks 
on  the  rights  of  way  of  each  other,  at 
certain  designated  places,  and  make  all 
crossings  needed  by  either  company, 
such  assignor  binding  itself  to  put  in 
and  maintain  all  such  crossings.  Held, 
that  equity  will  not  refuse  to  specifi- 
cally enforce  the  provisions  of  sdch 
contract,  as  implying  the  performance 
of  personal  services  to  be  exercised 
with  special  skill,  and  intended  to  ex- 
tend through  a  series  of  years.  South 
&  North  Ala.  R.  Co.  v.  Highland  Ave.  & 
B.  R.  Co.,  98  Ala.  400,  13  So.  062. 

Contracts  which  provide  for  a  succes- 
sion of  acts,  whose  performance  can  not 
be  consummated  by  one  transaction,  but 
will  be  protracted  and  require  continued 
supervision,  with  the  exercise  of  special 
knowledge,  skill,  or  judgment,  will  not 
as  a  rule  be  specifically  enforced.  Tom- 
bigbee  VaHey  R.  Co.  v.  Fairford  Lum- 
ber Co.,  156  Ala.  57«,  47  So.  86.         , 

Complainant's  predecessors  contracted 
to  continuously  operate  a  sawmill  as 
long  as  they  owned  it,  and  to  grant  to  a 
railroad  company  to  be  organized  by  re- 
spondent's predecessors  such  rights  of 
way  as  might  be    required  by    the  com- 


pany for  the  extension  of  its  line,  and  to 
furnish  roadbed  and  lay  ties  ready  for 
rails  upon  spurs  to  be  built  through 
lands  whereon  timber  was  to  be  cut. 
Held,  that  the  contract  was  for  such  a 
succession  of  acts  requiring  protracted 
supervision  that  it  was  incapable  of  be- 
ing specifically  enforced  as  against  com- 
plainant's predecessors,  and  hence  spe- 
cific performance  by  the  successor  of 
the  other  party  to  the  contract  could 
not  be  enforced  in  favor  of  complainant. 
Tcmbigbee  Valley  R.  Co.  v.  Fsiirford 
Lumber  Co.,  155  Ala.  57^,  47  So.  88. 

Contract  to  Provide  Home  and  Sup- 
port daring  Life. — "The  contract  de- 
scribed in  this  bill  belongs  to  a  peculiar 
class,  to  which  the  remedy  of  specific 
enforcement  is  not  adapted  or  applied. 
The  chief  consideration  moving  to  the 
defendant  for  the  conveyance  which  the 
complainant  seeks  to  compel  is  the 
agreement  on  his  part  to  allow  the  de- 
fendant to  reside  with  him,  and  to  sup- 
port her  during  her  life.  It  is  an  under- 
taking which  implies  the  legal  duty  on 
his  part  not  only  to  furnish  necessaiies 
for  defendant's  support,  but  to  treat  her 
with  due  consideration,  so  that  her  ex- 
istence as  a  member  of  his  household 
might  be  at  least  tolerable.  The  court 
of  equity  will  not  undertake  to  regulate 
or  control  the  performance  of  such  con- 
tinuous duties,  and  it  would  be  power- 
less to  do  so  by  any  of  its  processes." 
Chadwick  v.  Chadwick,  121  Ala.  580,  25 
So   631,  «32. 

Contract  to  Lease  Building  in  Course 
of  Erection. — A  contract  to  lease  a  cer- 
tain amount  of  floor  space  in  a  building 
being  erected  will  not  be  specifically  en- 
forced, where  the  erection  of  the  build- 
ing will  extend  over  a  considerable  pe- 
riod of  time  and  will  require  the  exer- 
cise of  skill  and  discretion  in  placing 
the  beams,  etc.  Bromberg  v,  Eugenotto 
Const.   Co.,   158   Ala.   323,   48   So.   60. 

In  Bridgeport  Co.  v.  American  Fire 
Proof  Co.,  94  Ala.  «92,  10  So.  704,  it  was 
said:  "We  are  of  opinion  that  a  bill  for 
specific  performance  would  not  lie  un- 
der the  facts  as  they  appear  in  the  pres- 
ent case.  The  consideration  offered  is 
'the  erecting  and  operating  of  a  car  fac- 
tory, etc.  To  carry  out  this  agreement  re- 
quires the  exercise  of  labor  and  special 
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skill,  judgment,  and  discretion;  *  *  « 
and,  furthermore,  a  court  of  chancery 
will  not  undertake  to  enforce  a  specific 
performance,  where  it  involves  the  ex- 
ercise of  specific  skill,  judgment,  and 
discretion" — citing  Iron  Age  Pub.  Co.  v. 
Western  Union  Tel.  Co.,  8a  Ala.  49^,  3 
So.  449."  Bromberg  v.  Eugenotto  Const 
Co.,  158  Ala.  323,  48  So.  80. 

§  5S.  Contracts  for  SubmiBsion  to  Arbi- 
tration. 

"While  the  chancery  court  has  the  ju- 
risdiction and  power  to  enforce  an 
award  of  arbitrators  appointed  by  the 
parties,  it  is  without  authority  to  carry 
out  mere  agreements  to  submit  matters 
in  controversy  to  arbitration."  Cald- 
well V.  Caldwell,  157  Ala.  119,  47  So.  268, 
269. 

§  5S.  Awards. 

A  party  is  entitled  to  come  into  equity 
to  compel  the  specific  performance  of  an 
award,  and  to  obtain  the  protection  of 
the  court  by  injunction  until  the  award 
can  be  specifically  performed,  whenever 
he  can  not  obtain  at  law  all  that  was  in- 
tended to  be  given  to  him  by  the  award. 
Jones  V.  Blalock,  81  Ala.  180;  Kirksey  v. 
Fike,  27  Ala.  383;  Caldwell  v,  Caldwell, 
157  Ala.  119,  47  So.  268. 

A  bill  by  one  partner  against  his  co- 
partner, alleging  arbitration  and  award 
of  partnership  transactions,  and  insol- 
vency of  defendant,  and  asking  an  in- 
junction, attachment,  account,  discovery, 
and  general  relief,  may  be  sustained,  in« 
dependent  of  the  defendant's  insolvency, 
for  the  purpose  of  enforcing  the  speedy 
performance  of  the  ward,  since  a  court 
of  law  could  not  afford  full  redress. 
Kirksey  v.  Fike,  27  Ala.  383. 

§  54.  Marriage  Settlements. 

Generally  equity  will  not  specifically 
enforce  contracts  concerning  personal 
property,  as  there  is  a  remedy  at  law  in 
an  action  for  damages;  but  where  there 
is  no  remedy  at  law,  as  in  case  of  an 
agreement  between  husband  and  wife,  by 
which  he  agrees  to  settle  certain  prop- 
erty upon  her,  a  specific  performance 
may  be  decreed.  Andrews  v.  Andrews, 
28  Ala.  432. 

Equity  will  sustain  a  voluntary  settle- 
ment by  a  husband  in  favor  of  his  wife. 


when  executed,  and  will  specifically  es- 
force,  as  against  any  other  person  thac 
the  party  himself,  an  agreement  to  nula 
such  settlement,  but  will  not  spedicaSr 
execute  it  against  the  husband,  as,  nstil 
executed,  it  is  revocable.  Andrevs  r. 
Andews,  28  Ala.  432. 

An  agreement  to  make   a  post-noptal 
settlement   may  be    specifically  enforced 
against   the   heir  of   the   promisor.    An- 
drews V.  Andrews,  28  Ala.   432. 
*    In    an   action    to    compel    specific  per- 
formance of  an  ante-nuptial  contract  h 
which   defendant   released    all  her  rights 
as    wife    and    widow    of     her    inteadfd 
husband  in  all  his  property,  in  considen* 
tion  of  $500,  a  plea  alleging  that  the  cos- 
tract  was  handed  to  defendant  for  execs- 
tion  a  few  moments  before  the  marriagt 
and   that  she   signed   it   without  readisf 
supposing  it  to  be  a  contract   securing  her 
a  promised  gift  of  $500;  that  neither  ht- 
fore  nor  after  the  execution  of  the  cot- 
tract    was    any    mention    made   of  se.* 
waiver   by   her  of  her    marital   rights  r 
her   husband's    property;     and    that  th? 
property  of  her  husband  affected  by  tt; 
alleged  contract  was  worth  at  the  tirf 
of  the  marriage,    and    now,    the  scm  :: 
$10,000 — states  a  good  defense,  since  ti:; 
consideration  for  the  contract  was  so  c- 
adequate    that,    in    connection   with   tt 
other   circumstances,   it    showed  that  2= 
improper   advantage   had   been   taket  o: 
th,e    confidential     relations     existing  b^ 
tween  the  parties.    Barker  r.  Barker,  il^ 
Ala.  503,  28  So.  587.     See  ante,  "Cocs^ 
eration,"  §  34. 

§  55>  Conveyances  Enforceable  as  Coa- 
trmcta, 

'"It  is  a  familiar  doctrine  of  a  cort 
of  equity  that  an  instrument  c 
writing,  intended  as  a  conveyance  oi 
lands,  wanting  in  some  essental  eltmtt'. 
to  pass  the  legal  title,  *  •  ♦  wiE  t< 
regarded  as  an  agrreement  to  convey.  ie< 
performance  of  it  will  be  enforced 
Roney  v.  Moss,  74  Ala.  390;  Goodlet;  ? 
Hansen,  66  Ala.  151;  Jenkins  r.  Harrisis. 
66  ^la.  345."  Hollis  v.  Harris,  96  At 
288,   11   So.   377,   378. 

Where  a  deed  indicates  an  understat- 
ing that  the  grantor's  children  will  7^' 
feet  the  title  by  joining  in  the  deed,  sr- 
one  of  the  children,  who  is  liot  Ba7^^ 
in    the    body    of    the  deed,  signs  it  i=- 
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acknowledges  it,  though  not  according  to 
the  statutory  form,  as  to  his  interest  the 
instrument  will  be  treated  as  an  agree- 
ment to  convey,  and  as  such  will  be 
specifically  enforced.  Hollis  v,  Harris, 
96  Ala.  288,  11  So.  377. 

Deed  by  Attorney  in  Pact  in  Hit  Own 
Name.— Though  a  deed  executed  by  an 
attorney  in  fact  in  his  own  name  does 
not  vest  the  legal  title,  equity  can  grant 
relief  by  compelling  the  execution  of  a 
deed  in  the  name  of  the  grantor.  Gil- 
lespy  V.  HoUingsworth,  53  So.  987,  169 
Ala.  602. 

Making  Mark  Instead  of  ^gning 
Name. — ^A  deed  authenticated  by  wit- 
nesses who  made  their  marks  instead  of 
signing  their  names,  as  required  by 
Code,  §  1789,  is  good  as  an  agreement 
to  convey,  and  will  be  enforced  in  eq- 
uity. Sparks  v,  Wodstock  Iron  &  Steel 
Co.,  87  Ala.  d94,  6  So.  195. 

Partnership  Lands  Deeded  by  Pirm 
Name. — A  firm  of  which  defendant  was 
a  member  conveyed  partnership  lands  by 
the  firm  name;  defendant  receiving  his 
portion  of  the ,  purchase  money.  Held, 
that  one  holding  under  such  conveyance 
ivas  entitled  to  a  decree  for  defendant's 
interest  in  the  lands.  Brunson  v,  Mor- 
gran,  84  Ala.  598,  4  So.  589. 

§  50.  Gifta. 

If  the  gift  is  complete,  and  the  donor 
has  parted  with  the  legal  title,  a  court 
of  equity  will  then  execute  the  trust,  be- 
cause the  relation  of  trustee  and  cestui 
que  trust  is  established  by  the  act  of  the 
donor.  But  if  the  gift  is  not  complete, 
[f  the  legal  title  still  remains  with  the 
lonor,  and  it  requires  another  act  to  be 
lone  in  order  to  establish  the  relation  of 
:rustee  and  cestui  que  trust,  or  to  divest 
:he  donor  of  the  legal  title,  a  court  of 
equity  will  never  do  that  act,  or  compel 
t  to  be  done,  without  a  consideration. 
i^'orward  v,  Armstead,  12  Ala.  124;  Evans 
r.    Battle,  19  Ala.  398,  403. 

A  court  of  equity  will  not  compel  the 
pecific  performance  of  a  voluntary  exec- 
itory  contract  Morris  v.  Lewis's  £xV, 
3  Ala.   53. 

Parol  Gift  of  Land. — A  court  of  equity 
irill  not  specifically  enforce  a  parol  gift 
»f  land.     Evans  v.  Battle,  19  Ala.  398. 

EfiFect  of  Posseation.— Equity  will  not 


enforce  the  specific  execution  of  a  parol 
gift  of  land  by  a  father  to  his  son,  though 
accompanied  by  delivery  of  possession, 
either  against  the  father  himself,  or  his 
heirs  at  law  and  personal  representatives 
after  his  death.  Pinckard  v.  Pinckard's 
Heirs,  23  Ala.  649. 

A  promise  by  a  father  to  a  son,  that  if 
he  will  remove  from  North  CaroUna  and 
settle  in  Alabama  he  will  give  him  a  par- 
ticular plantation  and  slaves,  can  not  be 
enforced  in  equity  by  specific  performance* 
as  a  contract,  it  being  a  mere  gratuity, 
although  the  son  is  by  it  induced  to  break 
up  at  a  loss,  and  is  put  to  trouble  and 
expense  in  the  removal;  and  part  per- 
formance, by  putting  the  son  in  posses- 
sion, and  his  making  improvements,  will 
not  warrant  a  court  of  equity  in  decree- 
ing a  conveyance  by  the  heirs  or  devisees 
of  the  father  after  his  death,  no  convey- 
ance, or  written  agreement,  or  promise 
to  convey  being  proved.  Forward  v. 
Armstead,  12  Ala.  124. 

§  57.  Contracts  to  Devise  or  Bequeath. 

"A  contract  for  the  execution  of  a  will 
with  particular  provisions  can  be  specifi- 
cally enforced  only  by  fastiening  a  trust 
on  the  property  of  the  testator  in  favor 
of  the  promisee  and  enforcing  such  trust 
against  the  personal  representatives  and 
others  claiming,  under  the  will  violating 
the  terms  of  the  contract,  it  is  necessary 
that  the  will  be  first  probated,  'for  it  can 
not  be  recognized  in  any  forum  until  ad- 
mitted to  probate.'  Describes  v,  Wilmer, 
69  Ala.  25."  Allen  v,  Bromberg,  147  Ala. 
317,  41  So.  771,  772. 

III.  GOOD  PAITH  AND  DILIGENCE. 

§  58.  Good  Paitfa  of  PhJntiff  in  GeneraL 

"The  right  to  specific  execution  is  not 
absolute,  and  a  decree  therefor  does  not 
necessarily  follow,  though  the  contract 
may  be  plain  and  certain  in  its  terms, 
and  may  be  obligatory  on  both  parties. 
Its  enforcement  rests  in  the  sound  dis- 
cretion of  the  court — ^a  judicial  discre- 
tion, to  be  exercised  according  to  the 
established  principles  of  equity.  An 
agreement  may  be  valid  at  law,  and  there 
may  not  be  sufficient  grounds  for  its 
cancellation  in  equity,  and  yet,  upon  a 
fair  and  just  consideration  of  the  attend- 
ant   and    collateral    circumstances,    and ' 
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sometimes  of  subseqaent  events,  the 
court  will  abstain  from  its  enforcement. 
An  essential  element  is  that  the  contract 
must  be  fair,  just,  and  reasonable  in  all 
its  provisions,  and  its  specific  perform- 
ance must  be  exempt  from  hardship  or 
injustice  to  either  of  the  parties.  The 
court  will  refuse  to  enforce  the  contract 
if  it  be  founded  in  mistake  or  surprise, 
or  is  obtained  by  any  sharp  practice, 
trickery,  or  undue  advantage  of  position, 
or  by  non*disclosure  of  material  facts 
known  by  one  party  and  unknown  to  the 
other,  or  is  affected  by  any  inequitable 
feature.  Cowan  v.  Sapp,  81  Ala.  525,  8 
So.  212."  Byars  v.  Stubbs,  85  Ala.  256, 
4  So.  755. 

Defendant,  by  letter,  requested  plain- 
tiff, who  lived  about  100  miles  distant, 
and  near  the  land  in  question,  to  sell  it, 
offering  to  allow  him,  as  compensation, 
whatever  was  realized  over  $600.  Plain- 
tiff immediately  procured  from  defend- 
ant an  agreement  to  sell  the  land  at  $500, 
if  paid  within  three  weeks.  A  company 
had  been  organized  to  purchase  land 
near  the  land  in  question,  thus  materially 
increasing  its  value,  which  was  known  to 
plaintiff  but  not  to  defendant.  Held, 
that  equity  would  not  enforce  perform- 
ance, plaintiff  having  failed  to  communi- 
cate the  fact  of  rise  in  value  to  defend- 
ant. Byars  v.  Stubbs,  85  Ala.  256,  4 
So.  765.  "There  is  no  class  of  cases,  to 
which  the  jurisdiction  of  a  court  of  equity 
extends,  that  the  maxim  *he  who  seeks 
equity  must  do  equity,'  is  more  rigidly 
applied.  Hence  rt  results,  that  the  contract 
o»  agreement  which  the  court  is  asked  to 
enforce  specifically  must  not  only  be  cer- 
tain, fair,  just,  reasonable,  and  equal  in 
all  its  parts  and  t^rms,  must  not  be 
merely  voluntary,  but  founded  upon  a 
valuable  and  adequate  consideration;  and 
it  must  be  mutual  in  its  operation  and 
effect."     Irwin  v.  Bailey,  72  Ala.  467,  472. 

§  59.  Fraud  or  Inequitable  Conduct  of 
Plaintiff  Subsequent  to  Contnct 

Where  a  contract  was  entered  into  be- 
tween the  other  children  of  deceased  and 
complainant,  providing  for  the  purchase 
by  him  of  the  family  homestead,  and  the 
widow  was  induced  by  him  and  defend- 
ant, as  trustees  for  her  under  the  will, 
not  to  carry  out  her  intention  of  dissent- 
ing  from   the  will   and   electing   to   take 


in  dower,  but  to  give  assent  to  the  sile 
upon  complainant's  promise  that  ske 
should  continue  to  live  upon  the  holD^ 
stead  with  him,  and  be  treated  with  kifid- 
ness  and  affection,  it  appearing  that  tit 
widow  and  complainant  have  stnce  bccoiK 
estranged,  specific  performance  will  not 
be  decreed.  Carlisle  v.  Carlisle,  77  Ali. 
339. 

§  60.  Notice  and  Demand  by  Haiattf. 

XJnder  an  agreement  for  an  exchange 
of  lands  belonging  to  the  separate  es- 
tates of  married  women,  by  which  de 
fendant  was  to  execute  a  lien  on  her  Itti 
as  security  against  any  defect  in  the  titie, 
a  tender  of  a  deed  by  plaintiff,  accoiL* 
panied  by  a  tender  of  a  mortgage  to  be 
signed  by  defendant,  is  not  sufficient  » 
maintain  specific  performance;  defendatt, 
by  reason  of  her  coverture,  having  sc 
power  to  execute  such  a  mortgage.  Rid- 
ley V.  Ennis,  70  Ala,  463. 

Where  defendant  gave  complainaiit  ai 
Option  for  20  days  for  the  purchase  cf 
defendant's  real  estate,  and  defendar: 
thereafter  left  her  residence  and  went  tc 
a  distant  point  before  the  expiration  of 
the  option,  preventing  complainant  ires. 
making  a  tender  of  the  purchase  price 
within  the  20  days,  a  letter  addressed  to 
defendant  at  her  residence  on  the  las! 
day  the  option  was  in  force,  notifjirc 
defendant  of  complainant's  readiness  to 
conclude  the  purchase  was  a  suScie": 
acceptance  on  complainant's  part,  wfcrb 
together  with  a  subsequent  offer  by  lei- 
ter  mailed,  and  complainant's  contxKti 
readiness  and  willingness  to  purchase  is 
accordance  with  the  terms  of  the  optio?' 
contract,  showed  a  prima  facie  casf  ^' 
titling  him  to  have  the  contract  spen- 
ically  enforced.  Holmes  v.  Myles,  3T  5? 
58B,  141  Ala.  401. 

Duty  of  Vendee  to  Tender  Deed.— T:^ 
obtain  specific  performance  of  a  contract 
for  the  sale  of  land,  complainant  ve«d« 
need  not  offer  to  perform  or  tender  s 
deed  before  filing  the  bill.  A  faiterc  ttj 
do  so  affects  only  the  question  of  co«ts 
Ashurst  V.  Peck,  101  Ala.  4W.  14  So.  54t 

Application  and  Offer  to  Fay  Rcssoe- 
able  Sum  for  Water, — A  bill  to  compel  i 
corporation  to  supply  water,  on  -'• 
ground  that  such  was  its  duty  under  <? 
charter,  accompanied  with  a  tender  ie'-"' 
court   of  the  price  under  a  former  cw^- 
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tract.  Which,  together  with  the  option  o! 
renewal  thereof,  had  expired,  is  without 
equity,  where  no  application  for  water 
was  made  to  the  company  prior  to  bring- 
ing the  suit,  or  offer  to  pay  a  reasonable 
sum.  Christian  &  Craft  Grocery*  Co.  v. 
Bienville  Water-supply  Co.,  X06  Ala,  124, 
17  So.  368. 

§  61.  Time  for  Performance  by  Plaintiff 
in  General. 

A  party  seeking  t6  enforce  a  specific 
performance  of  a  contract  for  the  con- 
veyance of  real  estate  must  show  that  he 
has  substantially  complied  with  the 
terms  of  the  contract  on  his  part.  Cox 
V.   Boyd,  38  Ala.  42. 

A  bill  for  the  specific  performance  of 
a  contract  by  which  defendant's  intestate 
agreed  to  convey  land  on  payment  of  a 
certain  price  recited  that  complainant  did 
not  know  whether  certain*  notes  which 
the  contract  stated  were  given  for  the 
agreed  price  to  the  intestate  by  com- 
plainant's deceased  assignor  were  ac- 
tually executed  or  not,  and  there  was  no 
averment  as  to  when  the  price  was  to 
be  paid,  nor  did  this  appear  from  the 
contract.  Held,  that  complainant  was 
entitled  to  relief,  though  unable  to  aver 
the  time  for  the  payment  of  the  price,  or 
that  no  such  time  was  fixed,  and  that  he 
could  assume  that  the  vendee  was  to 
perform  in  a  reasonable  time.  Ashurst 
V.  Peck,  101  Ala.  499,  14  So.  541. 

Agrecoients  to  Extend  Time. — Where 
a  bond  is  given  for  title,  if  the  vendee 
shall  pay  his  note  for  the  purchase 
money  when  the  same  becomes  due,  and 
if  not,  the  bond  to  be  given  back,  and 
the  note  given  up  to  the  vendee,  it  is 
doubtful  whether  the  vendee  can  put  an 
end  to  the  contract  by  failing  to  pay  his 
note;  but  if  he  is  ready  to  pay  when  the 
note  becomes  due,  and  announces  his 
readiness  to  do  so,  and  the  vendor  con- 
sents to  a  delay  of  payment,  the  latter 
can  not  refuse  to  execute  a  conveyance 
because  of  the  nonpayment  of  the  note 
at  the  day.  Bass  v.  Gilliland's  Heirs,  5 
Ala.  761. 

§  62.  Time  as  of  the  Essence  of  the  Con- 
tract. 

Time   is   essential,  in  a  parol  contract 
for  the  sale   of   land,   in   respect   to  the 


specific  performance  of  it  by  a  court  of 
equity.     Goodwin  v.  Lyon,  4  Port.  297. 

Stipulation  Providing  Essentiality.— A 
bond  for  a  deed,  stipulating  that  the 
erection  of  certain  improvements  within 
six  months  is  the  principal  consideration 
of  sale,  and  that  a  failure  so  to  do  will 
work  a  forfeiture,  must  be  strictly  con- 
strued, and  inexcusable  neglect  to  make 
the  required  improvements  for  two  years 
is  a  good  defense  to  a  bill  by  the  heirs 
of  the  purchaser  for  specific  performance. 
Haggerty  v,  Elyton  Land  Co.,  89  Ala. 
428,   7   So.   851. 

§  63.    Sufficiency     of     PerforJUnce     by 
Plaintiff  in  GeneraL 

Where  the  holder  of  a  note  agrees  to 
transfer  a  judgment  obtained  by  him 
against  the  maker,  if  the  indorser  will 
confess  a  judgment  for  the  sum  for  which 
he  was  liable,  his  subsequent  refusal  to 
transfer  is  no  ground  to  file  a  bill  to 
compel  him  to  do  so,  in  the  absence  of 
the  allegation  by  the  indorser  that  he 
has  paid  the  judgment  so  confessed,  as 
the  payment  of  the  money,  and  not  the 
form  of  confession,  is  the  essence  of  the 
contract.     Caller  v,  Vivian,  8  Ala.  903. 

A.  gave  bond  to  convey  certain  land 
to  B.  on  the  payment  of  the  purchase 
price,  for  which  B.  gave  his  notes,  pay- 
able in  three  successive  years,  with  a 
mortgage  of  the  crops  of  those  years,  re- 
citing that  it  was  executed  to  "more  ef- 
fectually secure  the  payment  of  said 
promissory  notes  as  they  respectively 
mature,"  B.  having  also  agreed  in  the 
contract  of  sale  to  deliver  the  crops  to 
A.  for  sale  and  application  of  the  pro- 
ceeds. B.  paid  the  notes  at  or  before  ma- 
turity, but  delivered  no  crops.  Held, 
that  the  agreemnt  to  deliver  was  simply 
to  make  the  mortgage  security  more 
available,  and  that  upon  payment  of  the 
notes  B.  was  entitled  to  specific  perform- 
ance of  the  contract  to  convey.  Sims  v. 
Knight,  71  Ala.  197. 

Part  Performance. — A  party  to  a  con- 
tract of  sale  of  an  estate,  who  has  per- 
formed a  valuable  p^rt  of  his  agreement, 
and  is  in  no  default  as  to  the  residue,  is 
entitled  to  a  specific  performance  of  it, 
especially  where  he  can  not  be  placed  in 
statu  quo.    Hays  v.  Hall,  4  Port.  374; 

The  F.  Co.  agreed  to  construct  an  elec- 
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trie  light  plant  for  defendant,  and  to  pay 
off  an  existing  mortgage  to  third  persons 
on  an  old  plant  of  defendant.  The  latter 
agreed  to  issue  first  mortgage  bonds  to 
the  F.  Co.  to  secure  the  debt  arising  from 
the  performance  of  the  services,  with 
certain  powers  to  take  the  bonds  as  ab- 
solute payment  after  a  certain  time. 
Held,  that  an  action  by  the  receiver  of 
the  F.  Co.  for  specific  performance  of 
defendant's  contract  would  not  lie,  in  the 
absence  of  any  averment  that  the  F.  Co. 
had  offered  to  pay  off  the  mortgage  to 
third  persons,  or  that  it  was  able  or  will- 
ing to  doA  so.  Florence  Gas,  Electric 
Light  &  Power  Co.  v,  Hanby,  101  Ala. 
15,  13  So.  343. 

Agreements  for  Exchange. — A.,  having 
a  bond  for  title  to  land,  upon  payment  of 
the  purchase  money,  exchanged  such  land 
for  land  owned  by  B.,  agreeing  to  give  B. 
the  benefit  of  all  payments  previously 
made  by  him,  and  B.  was  compelled  to 
surrender  the  land  because  of  his  failure 
to  pay  the  rest  of  the  purchase  money. 
Held,  that  A.  might  maintain  a  bill  to 
compel  B.  to  give  him  title  to  the  land 
which  he  acquired  by  the  exchange. 
Goodlett  V.  Hansell,  66  Ala.  151. 

§  64.  Sufficiency  of  Title  of  Vendor. 

Dower  Rights. — An  inchoate  right  to 
dower  is  such  an  incumbrance  on  land  as 
will  authorize  a  purchaser,  who  has  con- 
tracted for  a  good  and  lawful  title,  to 
refuse  to  perform  the  contract  Parks  v. 
Brooks,  16  Ala.  529. 

Knowledge  of  Defendant  as  to  Defect. 

— If  one  under  an  agreement  for  the  ex- 
change of  land  goes  into  possession, 
knowing  of  a  defect  in  the  title  at  the 
time  of  making  the  contract,  he  can  not 
afterwards  object  to  the  defect  in  the 
title  as  a  reason  for  not  completing  the 
contract  on  his  part,  unless  there  has 
been  unreasonable  delay  in  curing  the 
defect.     Beck  v,  Simmons,  7  Ala.  71. 

§  65.  Conveyance  or  Tender  Thereof. 

**  'It  is  not  essential  to  the  maintenance 
of  a  bill  for  specific  performance  that  the 
complainant  vendee  offer  to  perform,  or 
tender  a  deed,  before  filing  the  bill.  A 
failure  to  do  so  affects  only  the  question 
of  costs.'  Ashurst  v.  Peck,'  101  Ala.  499, 
14    So.    541,    and   cases    cited;    Taylor   v. 


Newton,  152  Ala.  459,  44  So.  583.'    Ztrtie 
V.  Ball,  171  Ala.  568,  54  So.  1000,  1001 

Where  a  bill  by  the  vendee's  heirs  for 
specific  performance  offers  to  do  equity 
and  to  pay  whatever  is  due,  it  is  not  es- 
sential that  complainants  offer  to  per- 
form and  tender  a  deed  for  execution  be- 
fore filing  the  bill.  Zirkle  v.  Ball.  171  Ah. 
568,  54  So.  1000. 

A.  and  B.  agreed,  in  writing,  that  A. 
should  do  the  brickwork  and  plastencf 
on  16  tenements  on  a  certain  street,  aod 
on  completion  of  the  work  B.  agreetl  to 
give  to  A.  a  deed  to  Z  of  the  tenemeots. 
Held,  that  B.  should  convey  to  A  tke 
3  houses  agreed  upon  by  them,  by  deed 
in  fee  simple,  with  a  covenant  against  in- 
cumbrances made  or  suffered  by  B.  EUis 
V.  Burden,  1  Ala.  458. 

§  66.  Pajfinent  of  Consideration  or  Tender 
Thereof. 

§  66  (1)  Necessity. 

''It  is  not  essential,  in  all  cases,  that 
the  complainant  shall  make  an  actual 
tender  of  performance,  before  bringiaf 
suit.  Circumstances  may  render  scd 
tender  impracticable,  or  unnecessary. 
When  the  stipulations  are  mutual  and 
dependent — simultaneous  performance  h? 
both  contracting  parties  being  intended 
— a  tender  should,  ordinarily,  precede  tie 
commencement  of  the  suit.  And  whether 
a  precedent  tender  is  requisite,  or  may 
be  dispensed  with,  the  complair.a':: 
should  aver  in  his  bill  readiness  and  wil- 
lingness, and  an  offer  to  perform,  scb- 
mitting  himself  to  the  orders  and  di- 
rections of  the  court,  and  entitling  tiie 
defendant  to  a  decree,  whereby  the  rigks 
of  all  the  parties  to  the  contract  may  be 
ascertained  and  protected.  Jenkins  r. 
Harrison,  66  Ala.  345;  Gentry  r.  Rogers, 
40  Ala.  442;  Bell  r.  Thompson,  34  Ala. 
633."  Carlisle  r.  Carlisle,  77  Ala.  351. 
343. 

Where  real  estate  is  conveyed  with  ibe 
privilege  reserved  to  the  grantor  to  re- 
purchase within  a  given  time  for  a  sped- 
fied  sum,  the  payment  of  the  sum  withh 
the  time  is  a  condition  precedent  to  a  re- 
conveyance, and  a  reconveyance  can  D:>t 
be  compelled  unless  the  condition  kis 
been  performed.  Hubert  tr.  Sistniak 
(Ala.),*  53  So.  819. 

The  vendor  having  failed    to  give  an? 
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evidence  of  his  title,  but  his  title  being 
thereafter  made  to  appear  of  record,  the 
vendee  was  entitled  to  maintain  a  suit 
for  specific  performance  without  making 
any  further  tender  of  the  purchase 
money;  he  having  offered  to  make  pay- 
ment on  being  furnished  evidence  of  title 
when  he  demanded  such  evidence.  Tay- 
lor V,  Newton,  152  Ala.  459,  44  So.  583. 

Where  a  vendee  of  la^id  paid  part  of 
the  purchase  price,  under  a  contract  pro- 
viding that  the  balance  need  not  be  paid 
until  the  delivery  of  a  deed,  he  was  not 
obliged  to  tender  the  balance  before  filing 
a  bill  for  specific  performance  of  the 
contract,  on  the  vendor's  refusal  to  com- 
ply therewith.  Campbell  v,  Lombardo, 
153  Ala.  489,  44  So.  862. 

By  an  agreement  between  the  vendor 
of  land  and  the  administrators  of  the 
vendee,  a  contract  of  sale  between  the 
former  and  the  intestate  was  rescinded 
after  one  of  several  notes  for  the  pur- 
chase money  was  paid,  and  the  unpaid 
notes  were  delivered  to  the  administra- 
tors. Held,  that  the  heirs  of  the  intestate 
could  not  compel  the  vendor  by  suit  in 
equity  to  perfect  their  title,  unless  they 
would  pay  the  residue  of  the  purchase 
money,  the  vendor  asserting  that,  upon 
such  payment,  he  would  perform  his  con- 
tract with  their  ancestor.  Strange  v. 
Watson,  11  Ala.  324. 

Pajnnent  Prevented  by  Vendor. — 
Where  a  vendee  of  land  is  prevented  by 
the  vendor  from  paying  the  price  accord- 
ing to  the  contract,  the  vendor  can  not 
insist  upon  his  failure  to  pay  as  a  reason 
why  he  should  not  be  compelled  to  exe- 
cute his  contract.  Bass  v.  Gilliland's 
Heirs,  5  Ala.  761. 

Where  Vendor  Refuses  to  Comply  with 
Contract. — "A  party  who  seeks  the  spe- 
cific performance  of  a  contract,  as  a  gen- 
eral rule,  must  show  performance  on  his 
part,  or  an  offer  to  perform,  thereby  en- 
abling the  court  to  render  a  decree  for 
the  defendant,  if  necessary;  but  the  alle- 
gation is  formal,  and  it  is  sufficient  to 
show  ability  or  willingness  to  perform, 
and  it  may  well  be  doubted  whether  it  is 
material,  where  the  bill  shows  that  the 
complainant  has  partly  performed,  and 
has  been  prevented  from  making  full  per- 
formance by  the  act  of  his  adversary, 
and  that  further  offers  would  not  be  ac- 


cepted if  tendered.  Jenkins  v,  Harrison, 
66  Ala.  345;  Stewart  v.  Cross,  66  Ala.  22; 
Ashurst  V.  Peck,  101  Ala.  499,  14  So.  541." 
Taylor  v,  Newton,  152  Ala.  459,  44  So. 
583,   584. 

Where  a  vendor  of  real  estate,  who  has 
not  yet  executed  a  deed,  denies  the  obli- 
gation of  the  contract  of  sale,  or  places 
himself  in  such  a  position  that  it  appears 
that  if  a  tender  of  the  price  were  made 
its  acceptance  would  be  refused,  no  tender 
need  be  made  by  the  purchaser  in  order 
to  support  his  suit  for  specific  perform- 
ance. It  is  enough  if  he  offer  in  his  bill 
to  bring  in  the  money  when  the  amount 
is  liquidated  and  his  decree  granted. 
Stewart  v.  Cross,  66  Ala.  22;  Root  v, 
Johnson,    99    Ala.    90,    10    So.    293. 

Specific  performance  of  an  agreement 
to  convey  land  will  not  be  enforced  if 
the  purchaser  has  not  fulfilled  his  part 
of  the  agreement  by  an  offer  of  the  pay-^ 
ment  of  the  purchase  money,  and  has 
neglected  to  seek  legal  redress  until  nine 
months  after  the  time  fixed  fof  the  pay- 
ment, notwithstanding  that  the  vendor 
had  declared  two  years  prior  to  such 
time  that  he  never  would  comply  with 
the  contract  on  his  part.  Gentry  v,  Rog- 
ers, 40  Ala.  442. 

§  66  (S)  Sufficiency  of  Payment. 

A.,  being  in  possession  of  a  quarter 
section  of  land  to  which  he  had  a  pre- 
emption right,  agreed  by  parol  with  B. 
that  B.  should  pay  the  whole  of  the  en- 
trance money  to  the  government,  and, 
in  consideration  thereof,  should  have  one- 
half  of  the  land.  B.  paid  the  entrance 
money  accordingly,  and  took  a  patent  in 
his  own  name.  Held,  that  these  facts 
were  tantamount  to  a  payment  of  the 
purchase  money,  and  entitled  A.  to  a  spe- 
cific execution  of  the  contract.  Brewer 
V,  Brewer,  19  Ala.  481. 

§  66  (3)  Sufficiency  of  Tender. 

On  a  bill  for  specific  performance  of 
a  contract  for  conveyance  of  realty,  an 
offer  by  complainant  to  pay  an  unpaid 
balance  due  under  the  agreement  is  not 
a  sufficient  offer  to  do  equity,  where  the 
proof  shows  that  the  agreed  price  was 
a  certain  sum  per  acre,  which  amounts 
to  a  greater  sum  than  that  specified  in 
the  bill.  Billingsley's  Heirs  v.  Billings- 
ley,  37  Ala.  425. 
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Kind  of  Piuid»— Confederate  Money. — 

A  contract  to  sell  lands,  executed  in  1864, 
providing  that  the  purchase  money  notes 
should  be  payable  ''in  Confederate  money, 
if  paid  at  maturity/'  in  1865,  but  before 
the  maturity  of  which  Confederate  money 
was  rendered  valueless  by  the  surrender 
of  the  Confederate  forces,  will  not  be 
specifically  enforced  upon  the  vendee's 
tender  of  Confederate  money,  and  offer- 
ing "to  do  whatever  this  court  may  or- 
der to  be  done  in  the  premises  respecting 
said  Confederate  money,"  instead  of  of- 
fering to  pay  whatever  may  be  found  due 
the  vendor.  Daughdrill  v,  Edwards,  59 
Ala.  424. 

§  67.  Effect  of  Delay  or  Default  of  Plain- 
tiff. 

Increase  in  Value. — In  1854  S.  gave  L. 
a  writing  attested  by  two  witnesses: 
"Received  of  L.  a  negro  man,  valued  at 
$200,  in  part  payment  of  ten  acres  ot 
land  sold  by  me  to  L.  at  $700,  and  the 
balance  of  the  money  is  to  be  paid  when 
I  can  give  L.  satisfactory  titles,  which 
I  bind  myself  and  my  heirs  to  do."  L. 
soon  afterwards  entered  upon  10  acres 
of  land  of  which  S.  was  in  possession, 
and  used  the  same  for  pasturage  until 
1871,  when  he  sold  the  fences  and  left 
the  land  vacant,  and  S.  re-entered.  S. 
was  unable  to  produce  a  satisfactory  pa- 
per title,  but  there  was  no  pretense  that 
his  claim  was  false.  In  1871  L.  died,  and 
in  1872,  when  the  land  was  worth  $2,700, 
his  representative  tendered  S.  $500  and 
one  year's  interest  for  the  land.  Held,  in 
an  action  by  L.'s  representative  to  com- 
pel specific  performance,  that  it  would 
be  inequitable  to  compel  S.  to  part  with 
the  land  of  such  increased  value,  on  pay- 
ment of  merely  the  principal  of  the  pur- 
chase money,  without  compensation  for 
the  use,  and  that  the  case  was  not  al- 
tered by  the  fact  that  a  small  part  of 
the  purchase  money  had  been  paid. 
Schuessler   v,    Hatchett,    58    Ala.    181. 

§  68.  Waiver  and  Estoppel  to  Urge  Ob- 
jections to  Delay  or  of  Default. 

Where  a  vendor,  under  a  contract  of 
sale  providing  for  payment  of  the  price 
in  installments  and  that  the  vendor  might 
declare  the  same  forfeited  on  default,  did 
not  declare  a  forfeit  on  default,  but  con- 
tinued to  treat  it  as  a  contract  after  the 


last  payment  was  due,  it  was  still  sub- 
ject to  a  suit  for  specific  performasce 
by  the  vendee's  heirs  after  her  deati 
Zirkle  v.  Ball,  171  Ala.  568,  54  So.  lOOD; 
Stewart  v.  Cross,  66  Ala.  28;  Davis  :. 
Robert,  89  Ala.  408,  8  So.  114;  Has 
V.  Thompson,  73  Ala.  158;  Acker  v.  Ben- 
der, 33  Ala.  230;  Andrews  v.  Tucker,  12: 
Ala.  631,  29  So.  34. 

■  Part  Perforn^^nce  after  Default— Th 
vendor  of  land  can  not  resist  a  sprite 
performance  of  the  contract  of  sale.  03 
account  of  the  purchaser's  failure  to 
make  a  cash  payment  as  stipulated,  whcs 
he  accepts  the  payment  as  subsequendj 
made.  Brassell  v,  McLemore,  50  AU. 
476l 

Delay  or  Default  Caused  by  Defendnt 
— Delay  in  performance  by  the  vendees 
is  no  l^ar  to  an  action  for  specific  per- 
formance, where  it  was  occasioned  ly 
the  vendors  tendering  a  deed  defectirelj 
acknowledged  by  one  of  them,  and  h 
which  the  wife  of  one  did  not  vk^ 
Johnston  v.  Jones,  85  Ala.  286,  4  So.  T4t 

Where  a  purchaser  of  lands  who  ha- 
agreed  to  erect  thereon  one  rcsidecrc 
within  four  months,  and  another  withi: 
a  year,  was  notified  within  the  foa: 
months,  and  while  building  the  €r^> 
house,  to  surrender  possession  to  ^^-e 
vendor,  who  shortly  after  sued  in  eject- 
ment, the  failure  to  build  the  sccoo: 
house  within  the  year  was  not  the  ladies 
of  the  purchaser,  and  did  not  estop  fai^- 
from  obtaining  equitable  relief.  Powell 
r.  Higley,  90  Ala.  103,  7  So.  440. 

Both  Parties  Equally  Responsible  for 
Delay. — Right  to  specific  performance  -it 
a  contract  to  convey  was  not  lost  by 
delay  in  enforcing  it  and  enhancement  ?' 
the  land's  value  in  the  meantime,  vberi: 
both  parties  were  equally  responsible  ::' 
the  delay.  Gainer  v.  Jones,  176  Ah-  4C«? 
58  So.  288. 

IV.  PROCEEDINGS  AND  RBUEF. 

§  69.  Jurisdiction. 

In  proceedings  before  the  orphaas 
court  to  compel  the  administrator  of  a 
deceased  vendor  to  make  title  to  lasi. 
the  fact  that  the  person  holding  the  boc. 
for  title  has  sold  a  part  of  the  land  t: 
a  third  person  does  not  deprive  the  or- 
phans' court  of  jurisdiction.  Prince  : 
Bates,  19  Ala.  105. 
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§   70.   Tifiit    to    Sue,    Limitations^    and 
Laches. 

See  generally  the  title  LIMITATION 
OF  ACTIONS. 

Delay    of    Plaintiff    in    Possession.^ 

Where  a  purchaser  of  land  under  a  verbal 
contract  takes  and  retains  possession  of 
the  premises  with  the  vendor's  consent, 
his  mere  delay  in  bringing  suit  for  spe- 
cific performance  will  not  constitute  a 
bar  to  the  suit,  where  he  has  never  been 
put  in  default  by  any  act  of  the  vendor. 
Jones  V,  Gainer,  157  Ala.  318,  47  So.  14S; 
Davis  V.  Williams,  121  Ala.  547,  25  So. 
704;  Ashurst  v.  Peck,  101  Ala.  499,  14 
So.  541;  Haggerty  v,  Elyton  Land  Co., 
89  Ala.  428,  7  So.  651;  Gentry  v,  Rogers, 
40  Ala.  442;  Cole  v,  Birmingham  Union 
R.  Co.,  143  Ala.  427,  39  So.  403;  Scruggs 
V.  Decatur,  etc.,  Land  Co.,  86  Ala.  173, 
5  So.  440. 

Where  a  purchaser  of  land  under  a 
contract  went  into  possession,  and  occu- 
pied the  land  until  his  death,  the  follow- 
ing year,  a  purchaser  of  his  interest,  two 
years  later,  who  offered  to  perform  the 
contract  at  once,  which  was  refused  by 
the  vendor,  and  who  within  two  years 
thereafter  commenced  an  action  for  spe- 
cific performance,  was  not  guilty  of  such 
laches  as  will  defeat  his  recovery.  Peck 
V.  Ashurst,  106  Ala.  429,  19  So.  781. 

A  delay  for  14  years  to  bring  an  action 
for  specific  performance  is  not  sufficiently 
excused  by  a  general  averment  of  ig- 
norance, without  distinct  allegations  of 
specific  facts  showing  good  reasons 
therefor.  Haggerty  v.  Elyton  Land  Co., 
89  Ala.  428,  7  So.  651. 

Delay  of  Plaintiff  Who  Has  Fully  Per- 
formed.— A  bill  for  specific  performance 
filed  March  24,  1890,  is  not  open  to  the 
objection  of  staleness,  which  alleges  a 
contract  of  sale  by  P.  in  1872;  possession 
taken  under  it,  and  full  payment  of  the 
price;  actual  possession  by  the  vendee  for 
six  or  seven  years,  until  his  removal  from 
the  state;  his  continued  claim  of  the  land 
and  payment  of  the  taxes  thereon  till 
1885;  his  sale  of  it  at  that  time  to  the 
grantor  of  complainant's  lessor,  no  one 
in  the  meantime  having  been  in  actual 
possession;  the  immediate  sale  to  com- 
plainant's lessor,  possession  being  taken 
at    the    same    time    by    complainant    as 
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Itessee,  and  retained  until  ousted  under 
judgment  in  ejectment  in  favor  of  P., 
on  March  5,  1890;  no  adverse  claim  hav- 
ing been  advanced  by  P.  prior  to  March 
4,  1887,*  from  which  time  complainant 
was  in  good  faith,  as  alleged  by  the  bill, 
asserting  its  rights  in  a  court  of  law. 
Louisville  &  N.  R.  Co.  v,  Philyaw,  94 
Ala.  463,  10  So.  83. 

!  7L  Parties. 

§  71  (1)  In  GeneraL 

Where  a  lessee  unconditionally  assigns 
his  interest  in  the  lease,  and  the  assign- 
ment is  not  assailed,  or  the  insolvency  of 
the  assignee  alleged,  the  lessee  is  not  a 
necessary  party  to  a  bill  filed  by  his  as- 
signee, against  the  lessor,  to  compel  the 
specific  execution  of  a  parol  contract  to 
make  a  lease  for  a  term  of  years.  Shakes- 
peare V,  Alba,  76  Ala.  351. 

Where  a  husband  purchases  land  from 
an  administrator,  his  wife  being  a  dis- 
tributee of  the  estate,  and  gives  a  receipt 
of  so  much  of  her  share  as  is  sufficient 
to  pay  for  the  land,  she  must  be  made 
a  party  to  a  bill  to  compel  a  specific  per- 
formance of  the  contract  of  sale.  Saw- 
yers V,  Baker,  66  Ala.  292. 

Where  Purchaser  Has  Assigned. — A 
bill  for  specific  performance  of  a  con- 
tract for  the  sale  of  lands,  brought  by 
the  purchaser,  who  had  transferred  half 
his  interest  in  the  title  bond  to  A.,  who 
had  paid  half  of  an  installment  due  un- 
der said  bond,  can  not  be  maintained 
without  joining  A.  Hurst  v,  Thompson, 
73  Ala.  158. 

Where  Vendor  Has  Assigned. — ^Where 
a  vendor  in  a  contract  for  the  sale  of 
land  conveyed  to  a  third  party,  who  con- 
veyed to  A.,  the  third  party  was  a  proper 
party  to  a  suit  by  the  vendee  for  specific 
performance.  Taylor  v.  Newton,  152  Ala. 
459,  44  So.  583. 

A  party  who  conveys  his  equitable  in- 
terest under  a  contract  is  not  a  necessary 
party  to  a  bill  by  the  assignee  for  its 
specific  performance.  Davis  v.  Williams, 
121  Ala.  542,  25  So.  704. 

One  taking  with  notice  a  conveyance 
of  the  property  from  a  vendor  occupies 
the  position  of  a  trustee  with  the  vendor, 
and  is  a  proper  party  in  a  suit  by  the 
purchaser  to  compel  the  specific  perform- 
ance  of  the   contract   to   convey  and   to 


994 


Spec;ific  Performance 


§§  71  (i.i-r4 


account-  for  the  proceeds  of  the  property 
sold  and  converted.  Bentley  v,  BarneSi 
162  Ala.  524,  50  So.  361. 

i  71  (S)  Heirs  of  Party  to  Contract 

A  bill  in  equity  to  enforce  the  specific 
performance  of  a  contract  made  by  a  de- 
ceased person  for  the  sale  of  land  must 
include  his  heirs  as  parties  defendant. 
Moore  v.  Murrah,  40  Ala.  573. 

A  suit  for  specific  performance  against 
the  vendor's  executor  will  be  dismissed 
or  held  over  for  amendment,  where  the 
vendor's  heirs  and  devisees  are  not  made 
parties,  it  does  not  appear  who  they  are 
or  what  disposition  was  made  of  the 
property  by  the  will,  and  no  fact  is  al- 
leged which  would  excuse  the  court  in 
proceeding  to  a  disposition  of  the  legal 
title  in  their  absence.  Harris  v.  Johnson, 
176  Ala.  445,  58  So.  426. 

A.,  after  the  execution  of  an  agree- 
ment for  the  sale  of  lands,  gave  bond 
to  make  title  when  the  notes  given  for 
the  purchase  money  were  paid.  After  the 
death  of  A.,  the  sureties  on  such  notes, 
to  whom  the  bond  had  been  assigned  by 
the  vendees,  paid  the  last  note  due,  tak- 
ing from  A.'s  representatives  and  heirs  a 
bond  conditioned  for  the  execution  of 
title  to  the  sureties  within  a  fixed  time, 
upon  the  expiration  of  which  suit  was 
brought  upon  the  bond.  Held,  that  A.'s 
heirs  were  proper  parties  as  complain- 
ants in  a  bill  by  his  administrator  for  the 
specific  execution  of  the  agreement  .  of 
sale  made  with  A.  Hays  v.  Hall,  4  Port. 
374. 

All  the  distributees  of  an  estate  are 
necessary  parties  to  a  bill,  which  seeks 
to  enforce  the  specific  execution  of  an 
assignment  by  one  of  them,  to  a  third 
person,  of  all  his  interest  in  the  undi- 
vided assets  of  the  estate  in  the  hands 
of  the  administrator.  Bogan  v.  Camp, 
30  Ala.  276;  Chapman  v.  Hamilton,  19 
Ala.  121;  Hartley  v.  Bloodgood,  16  Ala. 
233;  Julian  v.  Reynolds,  8  Ala.  680,  over- 
ruling Cherry  v.  Belcher,  5  Stew.  &  P. 
133;  Goodman  v,  Benham,  16  Ala.  625; 
Watts  V.  Gayle,  20  Ala.  824. 

Administrator  Where  Vendor  Fully 
Performed  during  Life. — Where  a  con- 
tract for  the  purchase  of  land  was  fully 
performed  by  the  purchaser  in  his  life- 
time, his  administrator  is  not  a  necessary 


or  proper  party  to  a  bill  for  specific  per- 
formance by  the  heir.  McKay  9,  Broii. 
70  Ala.  377. 

An  administrator  can  not  join  with  ^ 
heir  to  compel  the  conveyance  of  land 
purchased  and  paid  for  by  the  decedes*. 
and  also  to  obtain  damages  for  trespass 
committed  on  the  land.  McKay  v.  Broad. 
70  Ala.  377. 

§  n.  Injunction. 

An  injunction  is  granted  in  a  suit  fo: 
specific  performance  only  as  incidental  to 
the  execution  of  the  decree;  and,  vfacre 
the  decree  of  specific  performance  can 
not  be  enforced,  an  injunction  will  sot 
be  granted,  complainant  being  left  to  bi: 
legal  remedy;  Roquemore  &  HaU  r. 
Mitchell   Bros.,  167  Ala.  475,  52  Sa  423. 

§  78.  Pleading. 

§  74. Bill,  Complaint,  or  Petition. 

"In  bills  for  specific  performance  grtai 
accuracy  of  averment  is  required.  Daniel 
V.  Collins  &  Co.,  57  Ala.  625;  Johnston 
V,  Jones,  85  Ala,  286,  4  So.  748."  Rcxjae- 
more  v.  Mitchell  Bros.,  167  Ala.  475,  :: 
So.  423,  425. 

An  executor  filed  a  bill  seeking  to  es- 
join  proceedings  for  an  accounting  "^ 
probate  court,  and  for  specific  perform- 
ance of  an  alleged  agreement  betwe^ 
himself  and  the  legatees  whereby  tbc  es- 
tate was  to  be  distributed,  receipts  gi«' 
by  the  several  legatees,  and  the  execs- 
tor  discharged,  and  alleged  that  a  certa:: 
receipt  was  executed,  but  not  filed,  an: 
that  there  had  been  full  settlement  ^tr. 
the  receipt  did  not  state  that  there  ha! 
been  a  division  of  "all  the  assets."*  Hcl!. 
that  the  bill  was  not  demurrable  because 
of  the  fact  that  the  receipt  was  cvidea- 
tial  against  the  allegation  of  full  settle 
ment.  Norwood  v.  Tyson.  138  Ala  i^i 
36  So.  370. 

Tender.  Notice  or  Demand  hy  P1«b- 
tiff. — In  a  bill  for  specific  perfonnaact. 
the  plaintiff  must  show  his  own  readises* 
and  a  demand  on  the  other  party  oncosr- 
plied  with.  Bell  v,  Thompson,  34  AU. 
633. 

On  a  bill  for  specific  performance  of  i 
contract  for  the  sale  of  land,  brocc^* 
by  the  vendee,  against  the  vendor.  \>' 
bill  must  allege  a  tender  of  the  parcfcas; 
money  when  it  became  due,  and  a  cc^ 
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tinued  readiness  to  pay  it  since,  and  of- 
fer to  bring  the  same  into  court.  Bass 
V.  Gilliland's  Heirs,  5  Ala.  761. 

A  purchaser  seeking  relief  in  the  na- 
ture of  a  specific  performance  should 
aver  in  his  bill  that  he  has  requested  his 
vendor  to  make  title  in  conformity  to 
the  terms  of  the  bond  for  title,  or  show 
some  excuse  for  not  doing  so,  and  an 
aiverment  that  the  vendor  was  insolvent 
is  not  sufficient  to  excuse  the  necessity 
3f  such  a  request.  Carter  v.  Thompson, 
II  Ala.  375. 

An  offer  to  brihg  the  money  into  court, 
IS  the  chancellor  may  direct,  is  sufficient 
:o  authorize  the  entertaining  of  the  bill, 
ind  the  administering  of  justice  between 
he  parties.  Bass  v.  Gilliland's  Heirs,  5 
Via.  761. 

Facts  Constituting  Offer.^A  general 
illegation  in  a  bill  that  the  plaintiff  has 
'offered,  and  has  always  been  ready  and 
villing  to  comply  with  his  "contract,"  is 
lot  sufficient  in  a  bill  for  specific  per- 
ormance,  but  the  facts  constituting  the 
>ffer  should  be  alleged.  Hart  v.  McClel- 
an,  41  Ala.  251;  Mitchell  v.  Wright,  155 
Ua.    458,  46   So.  473. 

Failure  or  Refusal  of  Defendant  to 
'erfonn. — In  a  bill  to  specifically  en- 
tree a  contract  to  convey  lands,  which 
rovided  that  the  vendor  would  secure 
ie  vendee  against  certain  debts  or 
harges  created  by  a  former  deceased 
wner  if  they  should .  exist  at  the  time 
xed  for  a  conveyance,  an  averment  that 

suit  in  equity  is  pending  against  his 
dministrator  with  others  in  which  the 
tie  to  the  lands  is  involved  and  litigated 

not  equivalent  to  an  averment  that 
ley  are  subject  to  any  charge  or  liabil- 
y  for  the  debts  of  such  former  owner, 
idley  v.   Ennis,   70  Ala.   463. 

Unnecessary  Allegations  for  Subordi- 
ite  Relief. — The  bill  alleged  a  contract 
•r  the  purchase  and  sale  of  land,  pay- 
ent  of  part  of  the  price  by  complain- 
it,  and  his  taking  possession,  and  that 
:fendant  is  attempting,  or  has  con- 
acted,  to  sell  80  acres  of  the  land  to 
lother,  and  that  such  purchasers  have 
itered  and  cut  timber  to  plaintiffs 
.mage;  that  complainant  has  offered  to 
y  defendant  the  balance  due,  which  he 
is  refused  to  accept;  and  that  the  pur- 
aser  of  the  80  acres  had  notice  of  com- 


plainant's equity.  Interrogatories  tp 
each  defendant  were  attached  to  the  bill 
seeking  evidence  as  to  the  facts  alleged, 
and  the  prayer  was  for  specific  perfornd* 
ance,  an  accounting  for  timber  cut,  and 
general  relief,  as  well  as  an  injunction 
restraining  defendants  from  disposing  .of 
the  80  acres.  Held,  that  the  bill  wasi^pt 
demurrable  for  want  of  equity,  even  if 
the  agreement  was  not  reduced  to  writ- 
ing, since  it  alleged  compliance  with  the 
statute  of  frauds  (Code  1907,  §  4389, 
subdiv.  5;  Code  1896,  §  2152),  by  alleg- 
ing part  payment  and  the  putting  ,of 
complainant  into  possession,  and  any 
unnecessary  allegations  as  to  the  subor- 
dinate relief  sought  did  not  nullify  the 
equity  of  the  bill.  Nelson  v,  Hammonds, 
173  Ala.  212,  55  So.  301. 

Effect  of  Right  of  Action  at  Law  to 
Recover  Money  Paid. — ^Where  a  bill 
showed  that  complainants  were  induced 
to  purchase  certain  land  by  defendants' 
fraud  and  misrepresentation,  and  th^^t 
complainants  went  into  possession  and 
made  improvements,  and  that  they  were 
still  indebted  for  a  part  of  the  price,  and 
that  by  the  terms  of  the  contract,  upon 
refusal  of  complainants  to  pay  the  bal- 
ance of  the  purchase  money,  the  defend- 
ants might  annul  the  contract,  and  the 
bill  prayed  for  specific  performance,  and 
for  an  abatement  of  the  purchase  price 
as  ancillary  to  relief  by  way  of  specific 
performance,  the  bill  was  not  demurr- 
able, conceding  that  complainants  might 
have  had  an  action  at  law  to  recover  the 
money  paid.  Neal  v.  Williams,  168  Ala. 
3H0,  53   So.  94.^ 

Bill  for  Enforcement  of  Parol  Trust  in 
Lands. — A  bill  for  specific  performance 
alleged  that  the  ancestor  of  plaintiffs  &nd 
defendants  executed  a  deed  to  his  real 
estate  to  one  plaintiff  and  another  to  de- 
fendents;  that  the  latter  deed  covered 
also  certain  of  his  personal  property;  that 
to  avoid  litigation  it  was  agreed  by  all 
the  heirs,  including  all  the  grantees  in 
both  deeds,  that  the  property  should  be 
sold  and  divided  equally,  and  the  agree- 
ment was  put  in  writing  and  made  an 
exhibit;  that  to  divide  the  property  it 
should  be  sold  for  that  purpose;  that, 
to  carry  out  the  agfeement  as  to  the  sale 
and  distribution,  all  the  heirs  executed  a 
a  deed  to  defendants,  conveying  all  per* 
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sonal  and  real  property  left  by  their  an- 
cestor and  included  in  the  two  deeds; 
that  the  gprantees  in  the  deed  wholly 
failed  to  perform  their  contract,  and  are 
converting  the  property,  and  cancella- 
tion and  specific  performance  are  prayed 
for.  Held,  that  the  bill  was  for  the  en- 
forcemi^nt  of  a  parol  trust  m  lands,  and 
not  for  specific  performance  of  a  con- 
tract. O'Briant  v.  O'Briant,  160  Ala.  457, 
49   So.  317. 

Prayer  for  Injunction  Conttrued  as 
Equivalent  to  One  for  Specific  Perform- 
ance. — Where  a  subcontract  for  the  per- 
formance of  certain  government  work 
provided  that,  on  the  subcontractor's 
failure  to  perform,  the  contractor  should 
be  entitled  to  possession  of  the  subcon- 
tractor's personal  property  with  which 
to  complete  the  work,  and  a  bill  to  ob- 
tain possession  of  such  property,  etc., 
averred  that  the  contractor  had  no  ade- 
quate remedy  at  law,  and  contained  a 
prayer  for  an  injunction  to  restrain  the 
subcontractor  from  removing  the  prop- 
erty or  in  any  manner  interfering  there- 
with, such  prayer  would  be  construed  as 
the  equivalent  of  a  prayer  for  specific 
performance.  Lewman  &.  Co.  v.  Ogden 
Bros.,   143  Ala.  351,  42  So.  102. 

Signing  Bill  as  Solicitor  as  fistoppel 
of  Attorney's  RightSw— For  O.  to  sign  as 
solicitor  a  bill  to  compel  a  conveyance 
to  complainant,  under  defendant's  con- 
tract to  convey  to  complainant  or  O.,  is 
not  a  pleading  of  an  estoppel  of  O.  to 
question  defendant's  right  to  convey  to 
complainant.  Parmer  v.  Sellers,  137  Ala. 
112,  33  So.  829. 

§  74  (1)  Averments  as  to  Contract 

A  bill  for  the  specific  enforcement  of 
a  contract  to  convey  lands  is  not  de- 
murrable because  it  fails  to  show  whether 
or  not  a  note  which  was  to  be  executed 
by  the  purchaser  for  a  part  of  the  price 
was  ever  executed,  or  when  such  pur- 
chase money  was  payable,  where  the 
contract  set  out  shows  the  purchase  price 
and  the  rate  of  interest  it  is  to  bear  until 
paid,  and  it  is  alleged  that  the  original' 
parties  to  the  contract  are  both  dead, 
afnd  the  complainant  has  no  knowledge 
as  to  such  omitted  iacts.  Peck  v.  Ash- 
urst,  108  Ala.  429,  19  So.  781. 

When  a  bill  for  specific  performance 
and    injunction,    against    several    nonresi- 


dent corporations,  does  not  state  dei- 
nitely  when  the  contract  is  to  be  pr- 
formed,  nor  where  made,  nor  whether 
to  be  performed  in  or  out  of  the  state 
and  does  not  give  the  name  of  ^e  i'- 
leged  agent  of  the  nonresident  corpon- 
tion,  and  the  consideration  agreed  to  be 
paid,  a  demurrer  to  the  bill  should  be 
sustained.  Iron  Age  Pub.  Co.  r.  Wtr.- 
ern  Union  Tel.  Co.,  83  Ala.  498.  3  So.  m 

A  bill  alleged  that  complainaDt  eo- 
ployed  respondent  to  purchase  a  certair 
lot  and  house,  and  that  sabseqoeotljr  re- 
spondent informed  him  that  he  hadcIose<. 
the  deal,  taking  the  deed  in  his  cvr 
name,  and  that  he  was  ready  to  make  i 
deed  to  complainant  therefor,  whereg^vr 
complainant  paid  him  $6.10  in  mertha£* 
dise  in  part  payment  of  the  coosidcratk: 
of  $65,  and  was  by  respondent  placed :: 
possession,  respondent  agreeing  to  dee:! 
him  the  property  and  he  agreeing  to  pi 
the  balance  of  the  purchase  price  dcrc: 
the  following  week;  that  compUica:' 
has  demanded  a  deed,  proposing  to  pi> 
the  balance  of  the  purchase  price,  br* 
that  respondent  has  refused  to  execr.- 
the  deed  and  accept  the  balance  of  t^c 
purchase  price;  that  complainant  ^ 
ready  and  willing  to  pay,  and  subs'^ 
himself  to  the  jurisdiction  of  the  ccsr 
as  to  the  pa3rment  of  the  purchase  pre 
Held,  that  the  bill  was  insufficient  as  • 
bill  for  specific  performance  of  the  cx 
tract,  as  it  failed  to  set  out  its  terms  v-t 
sufficient  particularity  and  clear3cs» 
Mitchell  V.  Wright,  155  Ala.  458,  4€  y 
473. 

Married  Wonian'»  Contract— Avcfoffs 
as  to  Writing  and  Property  Sicned.- 
bill  for  the  specific  performance  of  a  irar 
ried    woman's    contract,    which    fails  t 
aver  that  it  was  in  writing,  signed  bv  >e: 
self  and  husband,   is   demurrable.    Ka:^ 
V.  Chxldersburg  Land  Co.,  86  Ala.  Is^ 
So.  578, 

Consideration. — A  contract  for  the  p^' 
chase  of  land  will  not  be  specifically  et- 
forced    tmder    an    averment    that  it  «^' 
purchased  by  complainant  and  his  fatkt' 
in-law  for  the  benefit  of  complainant  ^ 
his  wife,  in  the  absence  of  any  sho«i=^' 
to  what  constituted  the  consideratios 
the  contract,  or  that  the  purchase  ^^  - 
joint  one,  as  alleged  in  the  bill    Coi  - 
Cox,  59  Ala.  591. 
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Acknowledgment  of  Deed. — A  bill  to 
compel  the  execution  of  a  conveyance, 
alleging  that  defendant's  name  was  writ- 
ten on  the  deed  by  her  direction,  without 
any  averment  as  to  whether  it  was  ac- 
knowledged, is  defective,  since  it  may  be 
inferred  that  the  execution  was  already 
complete.  Chadwick  v.  Chadwick,  121 
Ala;  580,  25  So.  631. 

§  74   (S)   Averments  as  to  Parties  and 
Property. 

In  a  bill  in  equity  in  the  nature  of 
specific  performance,  seeking  by  the  aux- 
iliary force  of  an  injunction  to  prevent 
the  breach  of  an  alleged  contract  for 
personal  services,  when  the  bill  shows 
prima  facie  that  the  contract  sought  to 
be  enforced  was  made  by  a  non-resident 
corporation,  an  indispensably  essential 
party,  and  fails  to  aver  that  the  contract 
arose  in  this  state,  or  was  to  be  per- 
formed within  its  jurisdiction,  in  the  ab- 
sence of  the  actual  appearance  of  the 
non-resident  defendant  so  as  to  confer 
jurisdiction  of  its  person,  the  bill  fails 
to'  bring  the  case  within  the  class  speci- 
fied by  the  statute  (Code  Ala.  1876,  § 
32&S,  or  Code  1886,  §  3414),  and  does  not 
confer  jurisdiction,  and  ^  demurrer  by 
the  resident  codefendants  should  be 
sustained.  Iron  Age  Pub.  Co.  v.  West- 
ern Union  Tel.  Co.,  83  Ala.  498,  3  So. 
449. 

Title    and    Possession   of    Property. — 

"The  statute  enacts,  *That  when  any  per- 
son owning  lands  or  tenements,  shall  sell 
the  same,  and  enter  into  bond  or  obliga- 
tion to  make  titles  thereto,  and  shall  de- 
part this  life  without  having  made  titles, 
in  that  case  the  person  to  whom  such 
bond  or  obligation  was  given,  his  execu- 
tors or  administrators,  may  petition  the 
orphans'  court  of  the  county,  where  pro- 
bate of  the  will  of  such  deceased  person 
was  taken,  or  letters  of  administration 
granted,  to  compel  the  executors  or  ad- 
ministrators to  make  titles,  agreeably  to 
the  bond  or  obligation  given  by  the  de- 
cedent,' etc.  It  then  prescribes  notice 
to  be  given  by  publication  in  some  news- 
paper in  the  state  once  a  month  for  at 
least  three  months,  when  the  court  may. 
if  it  find  the  said  contract  was  fairly 
made,  order  the  executor  or  administra- 
tor to  make  titles  as  such,  to  the  lands, 


etc.  We  have  recently  held,  Driver  v, 
Hudspeth,  16  Ala.  348,  that  in  proceeding 
under  this  statute,  the  petition  should 
disclose  that  the  deceased  was  the  owner 
of  the  land  at  the  time  of  his  death." 
Prince  v.  Bates,  19  Ala.  105,  108. 

Where  a  bill,  seeking  the  specific  per- 
formance of  a  contract  for  the  sale  of 
land,  shows  on  its  face  that  one  of  the 
defendants,  through  whom  the  plaintiff 
does  not  deduce  his  title,  holds  the  legal 
title  to  the  land  by  patent  from  the 
United  States,  it  must  also  show  that 
the  legal  title  is  subordinate  to  the  equi- 
table title  under  which  the  plaintiff 
claims;  otherwise  the  bill  is  without 
equity  as  against  the  holder  of  the  legal 
title.     Cameron  v.  Abbott,  30  Ala.  416. 

^  Description  of  Property.— Where  a 
deed  reserved  a  right  of  way  to  and  from 
certain  lands  belonging  to  the  estate  of 
deceased  lying  west  of  the  lands  con- 
veyed, and  the  lands  accurately  described 
in  the  bill  to  enforce  the  demand,  it  being 
alleged  that  they  were  the  only  lands  be- 
longing to  the  estate  lying  west  of  the 
lands  conveyed,  the  dominant  estate  was 
sufficiently  described  to  entitle  the  court 
to  decree  specific  performance.  Webb  v. 
Jones,  163  Ala.  637,  50  So.  887. 

Where  the  bill  for  specific  perform- 
ance of  the  contract  averred  that  pursu- 
ant to  its  provisions  the  survey  was  made, 
and  the  exact  description  and  area  of  the 
tract  agreed  to  be  sold  ascertained,  it 
was  sufficient  as  ag^ainst  demurrer  tj 
show  that  any  uncertainty  in  the  descrip- 
tion in  the  contract  was  removed.  Wil- 
kins  V.  Hardaway,  159  Ala.  565,  48  So. 
678. 

When  a  bill  seeks  to  enforce  a  con- 
tract by  which  one  of  the  distributees  of 
an  estate  assigned  to  a  plaintiff  all  h's 
interest  in  the  undivided  assets  of  the 
estate,  it  must  show  that  such  distribu- 
tee, at  the  time  of  the  assignment,  had 
an  interest  in  the  assets  then  remaining 
undivided,  and  furnish  the  data  from 
which  that  interest  may  be  ascertained. 
Bogan  V.  Camp,  30  Ala.  276. 

In  a  suit  for  the  specific  performance 
of  a  contract  to  convey  a  tract  of  land, 
the  bill  is  not  demurrable  on  the  ground 
that  specific  performance  would  infringe 
defendant's  homestead  right,  either  in 
the  particular  tract  or  in  the  rieht  of  se- 
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lection  from  a  larger  tract,  where  the 
bill  does  not  show  that  the  land  for 
which  a  conveyance  is  sought  is  part  of 
defendant's  homestead,  though  it  does 
appear  that  it  is  a  part  of  a  larger  tract 
owned  by  defendant,  since  it  will  not  be 
assumed  that  it  was  a  part  of  defendant's 
homestead  from  such  fact  alone.  Wil- 
kins  V.  Hardaway,  159  Ala.  565,  48  So. 
678. 

§   74  (3)   Averments  aa  to  Performance, 
Good  Faith,  and  Diligence. 

Readiness  and  Willingness  to  Perform. 

— In  a  bill  for  the  specific  performance 
of  a  contract,  any  allegation  which 
clearly  shows  the  ability  and  willingness 
on  the  part  of  the  complainant  to  per- 
form his  part  of  the  contract  is  a  suffi- 
cient offer  to  perform.  Jenkins  v.  Har- 
rison, 66  Ala.  345. 

In  a  suit  by  complainant  to  compel 
conveyance  pf  a  half  interest  in  property 
which  he  and  defendant's  wife  purchased, 
making  defendant  their  agent  to  collect 
rents,  etc.,  but  which  complainant  claimed 
defendant  purchased  on  mortgage  fore- 
closure which  he  had  fraudulently  has- 
tened in  order  to  defraud  complainant  of 
his  rights  under  the  contract,  complain- 
ant's demand  in  his  bill  for  an  account- 
ing, and  his  offer  therein  to  pay  what 
was  due  on  his  part  of  the  contract  price 
within  the  time  provided  by  the  con- 
tract, was  a  sufficient  offer  of  perform- 
ance; defendant  having  denied  com- 
plainant's right.  Enslen  v,  Allen,  160 
Ala.   529,   49   So.   430. 

Upon  a  bill  by  a  vendor  for  perform- 
ance, he  must  allege  and  show  that  he 
would  have  been  ready  to  perform  on 
the  day  had  it  not  been  for  the  vendee's 
previous  refusal  to  complete  the  contract 
by  taking  and  paying  for  the  land.  Mc- 
Kleroy  z\  Tulane,  34  Ala.  78. 

Facts    Constituting    Offer   to    Perform. 

—"The  general  allegation  of  the  bill, 
that  he  has  'offered,  and  has  always  been 
ready  and  willing  to  comply  with  his 
contract,'  is  not  sufficient  in  a  bill  for 
specific  performance.  The  facts  consti- 
tuting the  offer  should  have  been  given, 
so  that  the  court  might  judge  of  the 
correctness  of  the  conclusion  stated,  and 
determine  whether  the  appellee  had  taken 
all  proper  steps  towards  performance  on 


his  own  part,  and  had  been  ready,  desir- 
ous, and  prompt  to  perform.  Bell  : 
Thompson,  34  Ala.  633;  Billingsler  :. 
Billingsley,  ,37  Ala,  425;  Cox  r.  Boyi 
38  Ala.  42;  Gentry  v.  Rogers,  40  Al 
442."    Hart  V.  McCleltan,  41  Ala.  251,  25:. 

A  bill  for  specific  performance  trhi:i: 
merely  alleges  generally  compla.inants' 
offer  to  perform,  but  does  not  allege  iz 
offer  to  perform  which  will  comply  with 
the  terms  of  the  contract,  is  insuficiest 
Roquemore  v,  Mitchell  Bros.,  167  Alt 
475,   52   So.  423. 

A  bill  for  specific  performance  was  de- 
fective where  it  did  not  allege  that  cocr.- 
plainants  paid  the  amounts  and  furcishe! 
the  security  '  for  deferred  paymcnrs 
agreed,  in  the  contract  sought  to  be  er.- 
forced,  to  be  paid  and  furnished  withi:: 
the  time  and  in  the  manner  proTi'ici 
therein.  Roquemore  r.  Mitchell  Bros. 
167  Ala.  475,  52  So.  423. 

§  74  (4)  Ability  of  Defendant  to  PerfoA 

In  proceedings  by  the  vendee  of  rcalr- 
who  holds  the  bond  of  the  decease: 
vendor,  to  compel  the  personal  repre- 
sentative to  make  him  a  title,  the  pet- 
tion  should  disclose  that  deceased  vu 
the  owner  of  the  land  at  the  time  of  ^ii 
death.     Driver  v.  Hudspeth,   16  Ala.  ;** 

§  74  (5)  Prayer  for  Relief. 

Although  the  special  prayer  of  a  ':• 
is  for  a  specific  performance  of  a  cor- 
tract,  yet  under  the  general  prayer.  2 
lien,  created  by  the  contract,  may  be  d^j- 
clared  and  enforced.  Kirkscy  v.  Mear? 
42   Ala.   426. 

§  75.  — —  Plea  or  Answer*  and  Sobsc- 
qnent   Pleadings. 

In  a  suit  for  specific  performance  o:  a 
verbal  contract  of  sale  of  land,  and  t: 
enjoin  actions  arising  out  of  a  jndgirert 
against  complainant  in  ejectment  for  the 
same  land,  complainant  based  his  rigfcts 
on  possession  granted  under  the  Ter^l. 
contract  and  on  the  payment  of  :>? 
price,  which  he  alleged  was  paid  to  de- 
fendant, P.,  and  that  P.  executed  a  re^ 
ceipt  therefor.  The  receipt  was  mzi: 
part  of  the  bill,  and  purported  to  ^^ 
signed  by  P.  Held,  that  a  preliminary  J'- 
junction  was  properly  dissolved  on  tb^ 
filing  of  answer  denying  that  P.  execute ! 
the  receipt,  and  denying  the  payment  • " 
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the  price,  or  any  part  thereof,  as  the  an- 
swer could  not  be  considered  evasive  by 
reason  of  its  failure  to  'negative  the  ex- 
ecution of  the  receipt  by  some  one  au- 
thorized to  execute  it  for  P.  Louisville 
&  N.  R.  Co.  V.  Philyaw,  94  Ala.  463,  10 
So.  83. 

§    76.    —    Amended  and  Supplemental 
Pleading. 

When  a  contract  for  the  sale  of  land 
is  shown  by  the  bill  for  a  specific  per- 
formance thereof  to  be  obnoxious  to  the 
statute  of  frauds,  the  more  appropriate 
mode  of  taking  advantage  of  this  is  by 
demurrer.  Thompson  v.  New  South  Coal 
Co.,  135  Ala.  ft30,  34  So.  31. 

Where  a  bill  for  the  specific  perform- 
ance of  a  contract  by  which  defendant's 
intestate  agreed  to  convey  land  on  pay- 
ment of  a  certain  price  recited  that  com- 
plainant did  not  know  whether  certain 
notes  which  the  contract  stated  were 
given  for  the  agreed  price  to  the  intes- 
tate by  complainant's  deceased  assignor 
were  actually  executed  or  not,  a  de- 
murrer does  not  raise  the  objection  that 
the  bill  does  not  sufficiently  show  that 
complainant  had  done  what  he  could  to 
learn  whether  the  notes  were  executed, 
in  the  absence  of  an  averment  in  the  de- 
murrer pointing  out  such  defect.  Ashurst 
V.  Peck,  101  Ala.  499,  14  So.  541. 

§  77.  —  Issues,  Proof,  and  Variance. 

"The  general  principle  that  the  allega- 
tions of  a  bill  in  equity  and  the  evidence 
adduced  at  the  hearing  must  correspond 
is  applied  with  the  greatest  strictness  to 
bills  for  the  specific  performance  of  con- 
tracts, to  the  extent,  indeed,  of  requiring 
absolute  correspondence,  not  only  be- 
tween every  essential  averment'  and  the 
proof,  but  also  between  every  redundant 
and  superfluous  averment  with  respect, 
to  a  material  fact,  or  descriptive  of  a 
matter  or  thing  necessary  to  be  alleged. 
Daniell's,  Ch.  Pr.  p.  860;  Goodwin  v. 
Lyon,  4  Port.  297;  Ellis  v.  Burden,  1 
Ala.  458;  EUerbe  v,  Ellerbe,  42  Ala.  643; 
Winston  v.  Mitchell,  87  Ala.  395,  5  So. 
741;  Webb  v.  Crawford,  77  Ala.  440." 
McDonald  v.  Walker,  95  Ala.  172,  10  So. 
225;  Meyer  Bros,  v,  Mitchell,  75  Ala. 
475,  482;  Allen  v.  Young,  88  Ala.  338,  6 
So.  747;  Whisenant  v.  Gordon,  101  Ala. 
250,  13  So.  914;    Homan  v.  Stewart,  103 


Ala.  644,  16  So.  35;  Westbiook  v.  Hayes, 
137  Ala.  576,  34  So.  622;  Whisenant  v. 
Gordon  (Ala.),  10  So.  513,  515;  Daniel  v. 
Collins  &  Co.,  57  Ala.  625  j  Sims  v,  Mc- 
Ewen,  27  Ala.  184. 

A  bill  to  specifically  enforce  a  con- 
tract for  the  division  of  land  between  two 
joint  owners  is  not  sustainable  where 
complainant's  testimony  shows  a  pur- 
chase by  him  of  an  undivided  interest 
from  defendant,  and  that  the  parcel  to  be 
allotted  to  him  on  the  division  was  in 
consideration  of  his  interest  in  the  land 
and  the  money  paid  by  him  to  obtain  it 
Riddle  r.  Cameron,  50  Ala.  263. 

Redundant    Averments    Descriptive    of 
Material    Facts.— "The    averment  of    the 
bill    is,   in   general   terms,   that   the   debt 
secured   by   the  deed   of  trust   h&s   been 
fully  paid.     This  is  followed  by  an  aver- 
ment   more     precise,     stating    the    time, 
mode,   and   source   of   payment,   and   de- 
scribing  the   particular   transaction   from 
which   it  was   derived.     The  latter  aver- 
ment may  have  been  unnecessary  and  re- 
dundant.    A   general   statement   or   aver- 
ment of  the  payment  of  the  debt  would 
have   been   sufficient,   without   descending 
to  a  statement  of  the  particular  facts  or 
circumstances    proving,    or    conducing    to 
prove,   it.     If   redundant   allegations   are 
introduced    into    pleading,    and    they   are 
descriptive   of  that   which   is  material,   a 
variance'   between     the     allegations     and 
proof  is   fatal — of  the  same  consequence 
as   the   variance   between   the   allegations 
of  an  essential  fact,  of  that  which  is  ma- 
terial, and  the  evidence  or  proof  of  the 
fact.     1    Greenl.    Ev.    §    67.     The    same 
measure  of  relief  may  be  obtainable  upon 
the  facts  proved  as  could  have  been  ob- 
tained if  the  particular  facts  averred  had 
been  proved,  but  the  court  can  not  per- 
mit the  opposite  party  to  be  misled  and 
taken  by  surprise  by  the  proof  of  a  case 
differing  from  that  set  up  in  the  plead- 
ings, and  which,  it  is  presumed,  he  came 
prepared  to  meet,  as  it  is  the  case  he  had 
notice  to  resist.     Floyd  v,  Ritter,  56  Ala. 
356;     Meadors    v.    Askew,    56    Ala.    584; 
Bellows  V,  Stone,  14  N.  H.  175;    Gilmer 
V.   Wallace,  75   Ala.   220."     McDonald  v. 
Walker,  95   Ala.   172,  10  So.  225. 

As  to  Terms  of  Contracts — ^The  terms 
of  the  contract  must  be  definitely  alleged, 
and   must   be    established   as   alleged   by 
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dear  and  satisfactory  proof;  and  if  any 
of  the  terms  are  left  in  doubt  and  uncer- 
tainty, or  there  is  a  variance  between  the 
allegations  and  the  proof  as  to  any  of 
the  terms,  a  specific  performance  will  not 
be  decreed.  Carlisle  v,  Carlisle,  77  Ala. 
339;    Derrick  v,  Monette,  73  Ala.  75. 

Alleging  Five  Ek^ual  Payments-— Proof 
of  Four  or  Fivc.--"Thus  where  the  bill 
alleged  that  the  payments  under  a  con- 
tract sought  to  be  enforced  were  to  be 
made  in  five  equal  annual  installments, 
and  the  proof  was  that  they  were  to  be 
made  in  four  or  five  such  installments,  it 
was  held  that  the  variance  was  fatal,  and 
that  a  decree  for  specific  performance  of 
the  contract  was  properly  refused.  Aday 
V.  Echols,  18  Ala.  353."  McDonald  v. 
Walker;  95  Ala.  172,  10  So.  225. 

Date  of  Contract. — "And  where  the 
bill  averred  that  the  contract  was  made 
on  September  30,  1885,  while  the  proof 
showed  that  it  was  made  September  30, 
1886,  the  variance  was  held  to  be  fatal  to 
relief;  and  this,  notwithstanding  the  ab- 
stract rights  of  the  parties  were  the  same 
whether  the  contract  bore  the  one  or  the 
other  of  these  dates.  The  court  said: 
'There  is  no  class  of  cases  in  which  cor- 
respondence between  the  allegations  of 
the  bill  and  the  proof  is  more  rigidly  ex- 
acted than  in  suits  for  the  specific  per- 
formance of  contracts.  The  allegation 
of  the  time  when  the  contract  is  made  is 
descriptive  of  that  which  is  material,  and 
the  variance  between  the  allegation  and 
proof  is  fatal.'  Johnston  v,  Jones,  85 
Ala.  286,  4  So.  748.  See  also,  Hamaker 
V.  Hamaker,  85  Ala.  231,  3  So.  611."  Mc- 
Donald V.  Walker,  95  Ala.  172,  10  So.  225, 

Alleging  Joint  Execution— Proof  Show- 
ing Execution  by  One  Only. — ^Where  a 
bill  for  specific  performance  of  a  contract 
for  the  sale  of  land  alleges  that  the  bond 
for  title  was  executed  by  A.  M.  and  M. 
A.  M.,  and  the  evidence  shows  that  it  was 
executed  by  A.  M.  alone,  the  variance  is 
fatal.  McDonald  v.  Walker,  96  Ala.  172, 
10  So.  225. 

Where  a  bill  is  filed,  in  the  nature  of 
one  to  enforce  specific  performance,  to 
compel  conveyance  of  the  legal  title  to 
land,  averring  that  a  deed  was  executed 
to  complainant's  ancestor  by  the  trustee 
of  a  naked  trust  therein,  executed  at  the 
instance  of  the  beneficiaries  of  the  trust 


estate,  on  a  sale  made  by  them  jotatly  ia 
payment  of  a  debt  due  by  them  joiatlt, 
while  proof  shows  that  the  sale  was  made 
by  one  of  them  only,  and  that  the  contey- 
ance  was  executed  at  his  instance,  with- 
out the  knowledge  or  subsequent  ap- 
proval of  the  other,  the  variance  is  fatal 
Webb  V.  Crawford,  77  Ala,  440. 

Alleging  Certain  Tinae  for  Payment- 
Proof  Showing  Indefinite  Time. — ^Where 
a  bill  for  specific  performance  alleged  a 
contract  for  the  purchase  of  land  for 
cash,  payable  at  a  time  certain,  and  ths 
proof  showed  that  the  contract  as  al- 
leged was  subsequently  modified  by  tJic 
parties,  on  account  of  the  refusal  of  tht 
vendor's  wife  to  join  in  the  conveyarc:. 
to  provide  for  the  payment  only  when 
the  vendor's  wife  should  join,  there  is 
a  material  variance  between  the  alkgs- 
tions  of  the  bill  and  the  proof.  Gacbet 
V.   Morton,   181   Ala.  179,  61   So.  817. 

Failure  to  Prove  Stipulation  Impficd 
by  Law. — In  a  bill  for  specific  perfoni:- 
ance,  the  failure  to  prove  an  alleged  stip- 
ulation of  the  contract,  which  the  law  im- 
plies, is  no  variance;  as  where  the  y.I 
alleges  an  agreement,  by  the  husbaEl 
to  settle  property  on  the  wife,  for  bcr 
sole  and  separate  use,  and  the  eTider.:e 
fails  to  show  that  the  exclusive  words 
were  used.  Andrews  v.  Andrews,  28  Ala. 
432. 

Contracts  for  Sale  of  Land. — ^Thc  rue 
which  requires  a  correspondence  betw« 
the  allegations  and  proof  is  espedaH/ 
strict  in  cases  for  the  specific  execnriC- 
of  parol  contracts  for  the  sale  of  lasw 
Where  the  contract  alleged  was  that  ib^ 
complainant  should  execute  his  note  ic^ 
one-half  of  the  purchase  money  of  tw: 
lots  bought  by  defendant;  that  the  tv? 
lots  should  be  equally  divided  between 
them  by  an  east  and  west  line,  and  that 
each  party  should  immediately  enter  iato 
possession  of  his  half;  while  the  coc- 
tract  proved  contained  the  additioc-- 
stipulation  "that  whenever  either  of  their 
wished  to  sell,  the  other  should  have  rhs 
preference  or  refusal" — it  was  held  that 
the  variance  was  fatal  to  relief.  WiUiar> 
V,  Barnes,  28  Ala.  613;  Jones  «.  MalK«c- 
157  Ala.  105,  47  So.  195;  Ellerbe  r.  E- 
lerbe,  42  Ala.  643. 

Equity  will  not  aid  in  enforcing  spea^c 
performance  of  a  parol  contract  for  tl:« 
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purchase  of  land,  where  the  purchaser 
seeks  to  take  it  from  the  operation  of 
the  statute  of  frauds  by  alleging  part 
payment,  unless  the  contract  is  definitely 
alleged,  and  the  proof  clearly  establishes 
the  particular  contract  set  up  in  the  bill. 
Alien  V.  Young,  88  Ala.  338,  6  So.  747. 

Where  a  bill  for  specific  performance 
of  a  contract  for  the  sale  of  land  allege^ 
possession  by  the  vendee  under  a  parol 
agreement  of  sale,  and  the  vendor,  in  his 
answer,,  affirms  that  the  possession  was 
not  under  the  contract  of  sale,  but  under 
a  contract  of  rent,  the  vendee  must  prove 
the  nature  of  the  contract.  Danforth  v, 
Laney,  28  Ala.  374. 

Description  of  Property. — Where  a  bill 
to  enforce  a  trust  in  land  held  under  an 
executed  parol  contract  of  purchase  mis- 
describes  the  land,  a  decree  for  the  plain- 
tiff must  be  reversed  for  the  variance. 
Price  V.  Bell,  91  Ala.  180,  8  So.  565. 

In  an  action  to  enforce  specific  per- 
formance of  a  contract  to  convey,  the 
bill  described  the  land  as  "lot  25,  in  block 
a,  in  the  city  of  Anniston;"  but  the  proofs 
showed  that  complainant  had  bought  only 
a  part  of  the  lot.  Held,  that  the  variance 
would  not  prevent  a  decree  of  specific 
performance,  as  the  evidence  made  the 
property,  for  the  conveyance  of  which  a 
decree  was  asked,  reasonably  certain. 
Roman  v,  Stewart,  103  Ala.  644,  16  So.  35. 

In  decreeing  the  specific  performance 
of  a  contract  for  the  sale  of  lands,  the 
court  can  only  compel  the  vendor  to 
convey  his  title  and  interest  in  the  land, 
whatever  that  may  be;  consequently 
vagueness  and  uncertainty  in  the  plead- 
ings and  proof,  or  a  variance  between 
them,  as  to  whether  the  vendor  cove- 
nanted to  convey  the  entire  interest  in 
the  lands,  or  only  his  undivided  interest, 
is  no  obstacle  to  a  specific  performance 
to  the  extent  of  his  interest.  Bogan  v. 
Daughdrill,  51  Ala.  312. 

Under  a  bill  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  four 
hundred  acres  of  land,  the  complainant 
may  have  a  specific  performance  as  to 
eighty  acres  only.  The  discrepancy,  in 
such  cases,  is  not  a  matter  by  which  \)\e. 
defendant  can  be  injured,  and  he  can  not 
complain  of  it.  Bogan  v.  Daughdrill,  51 
Ala.  312. 

Misnomer    of    Instrument. — ^Where    an 


instrument  was  an  executed  conveyance, 
the  variance  between  it  and  the  aver- 
ments of  a  bill  to  obtain  specific  per- 
formance thereof,  which  alleged  that  it 
was  an  obligation  to  convey,  is  immate- 
rial. Cantrell  v.  Cantrell,  178  Ala.  273, 
59  So.  652. 

§  78.  Evidenc^. 

§  79.  Presumptions  and  Burden  of 

Proof. 

In  proceedings  before  the  orphans' 
court  to  compel  the  administrator  of  the 
deceased  vendor  to  make  title  to  land, 
which  had  been  sold  by  the  deceased, 
and  for  which  he  had  executed  his  title 
bond,  the  fact  that  the  deceased  vendor 
assumed  to  sell  the  land,  and  executed 
his  bond  for  title,  raises  the  presump- 
tion of  ownership  in  him,  and  thereby 
casts  the  burden  of  showing  an  outstand-. 
ing  title  on  the  adverse  party.  Prince 
V.  Bates,  19  Ala.  105. 

§  80. ;  Admissibility. 

On  a  bill  for  specific  performance  of 
a  parol  contract  for  the  sale  of  land, 
where  the  contract  and  its  terms  were 
in  dispute,  evidence  that  the  land  was 
worth  four  or  five  times  the  amount 
named  as  the  consideration  for  the  sale 
was  admissible.  Brown  v.  Weaver,  113 
Ala.  228,  20  So.  964. 

§  81.  — -*  Weight  and  Sufficiency. 

As  to  compelling  specific  performance 
of  award,  see  ante,  "Awards,"  §  53. 

§  81  (1)  Clearness  and  Positiveness. 

In  actions  for  specific  performance  of 
a  parol  contract  for  the  sale  of  land,  the 
rule  is  well  established  that,  to  make  a 
case  for  relief,  the  terms  of  the  contract 
must  be  definitely  alleged,  and  established 
as  alleged  by  clear  and  satisfactory  proof. 
If  the  evidence  fails  to  prove  the  con- 
tract,'or  if  any  of  its  terms  are  left  in 
doubt  or  uncertainty,  a  specific  perfor- 
mance will  be  refused.  As  expressed  by 
Stone,  J.,  in  Daniel  v.  Collins  &  Co.,  57 
Ala.  626,  627;  "In  such  suits,  great  ac- 
curacy of  averment  and  strict  correspond- 
ing proof  are  required.  Loose  and  inac- 
curate pleading,  or  variant  or  merely  per- 
suasive testimony,  is  alike  fatal  to  the  re- 
lief prayed.  The  complainant's  case 
must  be  clearly  made  out  in  harmonious 
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pleading  and  proof,  to  entitle  him  to  a 
decree."  Goodwin  v.  Lyon,  4  Port.  297; 
Aday  v.  Echols,  18  Ala.  353;  Moon  v. 
Crowder,  72  Ala.  79;  Carlisle  v.  Carlisle, 
77  Ala.  339;  Jones  v.  Jones,  155  Ala.  ft44, 
47  So.  80,  81;  Thompson  v.  Jones  (Ala.), 
39  So.  983. 

To  authorize  a  decree  for  the  specific 
performance  of  a  parol  agreement  for  the 
sale  of  land,  on  the  ground  of  part  per- 
formance, it  is  indispensable,  not  only 
that  the  acts  which  are  alleged  to  be  in 
part  performance,  but  the  contract  itself, 
as  stated  in  the  bill,  should  be  established 
by  clear  and  definite  proof.  Aday  v. 
Echols,  18  Ala.  353. 

If  the  proof  fails  to  estabish  the  con- 
tract, as  alleged,  or  any  of  its  terms  are 
left  in  doubt  or  uncertainity,  a  specific 
performance  can  not  be  decreed,  for 
should  it  be,  it  would  be  uncertain 
whether  the  chancellor  was  enforcing  the 
contract  of  the  parties,  or  one  which  he 
has  made  for  them.  Aday  v.  Echols,  18 
Ala.  353. 

"It  requires  much  less  strength  of  case 
to  enable  a  defendant  to  resist  a  bill  to 
perform  a  contract,  than  it  does  on  the 
part  of  the  plaintiff  to  maintain  such  bill; 
for,  if  there  be  any  fraud  or  mistake,  or 
if  the  bargain  be  hard  and  unconscion- 
able, or  the  specific  execution  would  un- 
der all  the  circumstances,  be  inequitable 
the  Chancellor  should  refuse  to  decree 
the  specific  execution  of  the  agreement, 
and  leave  the  parties  to  their  remedy  at 
law."  Blackwilder  v.  Loveless,  21  Ala. 
371,  375. 

Evidence  Contradictory  and  Susceptible 
to  Two  Interpretations. — ^Where  the  evi- 
dence in  reference  to  the  "part  perfor- 
mance" relied  on  to  take  a  parol  contract 
out  of  the  statute  of 'frauds  is  contradic- 
tory and  susceptible  of  two  interpreta- 
tions, the  contract  will  not  be  enforced. 
Pike  V.  Pettus,  71  Ala.  98. 

§  81  (2)  Making  of  Contract  in  General. 

In  a  bill  for  specific  enforcement  of  a 
contract  to  sell  land,  plaintiff  testified 
positively  that  he  notified  defendant  of  his 
acceptance  within  the  time  specified  in 
the  contract,  which  defendant  denied  with 
equal  emphasis.  One  witness  confirmed 
paintiff  partialy,  while  the  evidence  of 
three  witnesses  tended  to  confirm  defend- 
ant.    Held,  that   the   chancellor  properly 


found  that  plaintiff  failed  to  prove  h  * 
case.  Moses  v.  McClain,  94  Ala.  601.  i- 
So.  5dZ. 

Contracts    with     Persons     Since   Ik- 
ceitsed. — ^A   parol   agreement  for  the  it- 
conveyance      of    land    by  a    son   to  lis 
mother,  though   denied  by  the  son  arte 
his  mother's  death,   is   sufficiently  shov^ 
to  be  specifically  enforced  in  favor  of  the 
mother's  vendee  by  evidence  that  the  sc- 
returned  to  his  mother  the  deed  which  be 
had  received  from  her,  and  by  the  tens? 
of  which  he  was  to  support  her  for  lift 
in  consideration  of  the  conveyance  to  hie: 
that  she  abandoned  his   house  wfaea  the 
deed  was  returned;     that  he  ceased  frsz 
that  time  to  support  her;     that  she  so!: 
the  land;     that  he  did  not  assert  a  c1ai= 
to  the  land  for  lover  six  years  after  he  re- 
turned the  deed,  or  for  over  a  year  ar.e? 
her    death;     that    she    and    her    vendee 
claimed  ownership  during  all  such  tscs 
and  that  he  had  declared  repeatedly  tbr. 
she  "was  bothersome";     that  he  **wcc!: 
not  be  bothered  with   her   for  two  sc^ 
places;"     and   that   he   "had   about  bce= 
paid  for  what  he  had  done  for  her;  ni 
that,  she  wanted  the  land  to  make  a  sup- 
port out  of  or  to  sell,  he  had  returned  :h^ 
deed,  and  did  not  intend  to  have  aaTth^ 
more  to  do  with  the  land."     Whisesatt 
V.  Gordon  (Ala.),  10  So.  513,  reversed  ir 
101  Ala.  250,  13  So.  914. 

§  81    (3)   Subject  Matter  and  Tenns  d 
Contract. 

In  a  suit  for  specific  performance  ».v  : 
contract,  where  the  testimony  as  to  tb? 
terms  of  the  contract  is  wholly  irreco"- 
cilable,  and  the.  only  disinterested  wit- 
ness corroborated  defendant's  versioc  c 
the  case,  no  relief  will  be  given.  Dan:;. 
V.  Collins,  67  Ala.  625. 

On  a  bill  against  an  administrator  ir. 
heirs  for  specific  performance  of  a  par 
contract  for  the  sale  of  land  al!eged  t 
have   been   made   by   the   decedent  cos- 
plainant  averred   that  he  bought  the  1"^ 
for  $150,  paying  part  of  the  purchase  price 
There  was  no  memorandum  of  the  tra35- 
action.    The  lot  claimed  was  a  corner  *" 
a  larger  tract  in  no  way  separated  ir.^-r 
such  tract  by  any  fence  or  other  bocrf- 
ary.    Though  there  was  evidence  that  de- 
cedent   admitted    the    sale    at   the   pr-^ 
named,  and  the  receipt  of  a  portion  of  -"- 
money,  there  was  no  evidence  as  tc  trf 
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terms  of  sale  as  regarded  the  deferred 
payments,  and  nothing  to  identify  the  lot 
claimed  as  the  one  sold.  Held,  that  the 
evidence  was  insufficient  to  sustain  the 
bill.  Brown  v.  Weaver,  113  Ala.  228,  20 
So.  964. 

§   89.    Dismissal   before   Hearing. 

Where  an  action  for  specific  perfor- 
mance is  brought  to  enforce  a  parol  trust 
in  lands  and  personal  property,  and  the 
bill  must  be  dismissed  as  to  lands  because 
a  parol  trust  in  lands  can  not  be  enforced, 
it  can  not  be  retained  to  require  defend- 
ants to  carry  out  the  contract  as  to  the 
personal  property,  as  complainants  have 
a  complete  and  adequate  remedy  at  law 
so  far  as  the  breach  of  the  contract  re- 
lates to  personalty.  O'Briant  v,  O'Briant, 
160  Ala.  457,  49  So.  317. 

"Ordinarily,  when  a  bill  is  filed  for  a 
specific  performance,  and  it  is  dismissed, 
nothing  more  is  settled  by  the  decree, 
than  that  the  case  is  one  in  which  equity 
will  not  interpose  its  extraordinary 
powers.  But  there  are  cases  in  which  the 
decree  may  deny  a  specific  performance, 
and  also  give  relief,  or  great  injustice 
would  be  the  consequence.  A  case  of 
this  sort,  of  very  ready  comprehension, 
is  when  time  is  inserted  as  a  condition, 
and  a  payment  is  made  which  is  to  be 
forfeited  if  the  purchaser  does  not  make 
other  payments  within  limited  periods. 
In  such  a  case  the  vendor  at  law  is  dis- 
charged from  the  contract,  and  possibly 
he  may  also  be  discharged  in  equity;  but 
he  clearly  can  not,  in  equity,  retain  the 
money  paid  to  him,  any  further  than  is 
necessary  to  save  him  harmless  from  all 
losses  actually  sustained.''  Mialhi  v.  Las- 
sabe,  4  Aa.  712,  714. 

§  88.  Reference. 

Where,  in  a  suit  for  specific  perform- 
ance of  a  land  contract,  defendant  averred 
that  there  was  a  balance  due  from  com- 
plainant on  the  price,  and  complainant 
was  otherwise  entitled  to  specific  perform- 
ance, the  case  should  be  referred  to  the 
register  to  ascertain  the  amount  due,  if 
any.  Falkner  v.  Hudson,  148  Ala.  674, 
41  So.  844. 

§  84.  Relief  Awarded. 

§  86.   •-»-   Performance    of   Contract   in 
General. 

"It  is  also  a  principle  of  equity  juris- 


prudence that,  before  a  court  of  chancery 
will  specifically  enforce  a  contract,  it 
must  be  made  to  clearly  appear  to  the 
court  that  it  is  thereby  enforcing  the  con- 
tract which  the  parties  made,  and  of  this 
the  pleadings  must  give 'distinct  informa- 
tion. The  court  will  not  attempt  to  make 
a  contract  for  the  parties,  and  enforce 
it,  even  though  it  be  one  which  the  parties 
might  and  ought  to  have  made.  Homan 
V.  Stewart,  103  Ala.  644,  16  So.  35."  Gachet 
V.  Morton,  18il  Ala.  179,  61  So.  817,  818. 

Where  there  are  several  joint  vendors, 
specific  performance  will  not  be  declared 
against  one  of  them  only,  the  others  not 
being  parties  to  the  bill,  and  the  stipula- 
tions in  the  contract,  as  beween  them  and 
complainant,  never  having  been  per- 
formed.    Carlisle  v.  Carlisle,  77  Ala.  339. 

Where  a  bill  to  compel  the  specific  per- 
formance of  a  contract  is  filed  by  several 
persons  as  joint  owners  of  said  contract, 
and  the  enforcement  of  it  is  sought  by 
them  jointly,  all  of  the  complainants  must 
be  entitled  to  relief,  or  no  relief  will  be 
granted.  Davis  v,  Williams,  130  Ala.  530, 
30  So.  488;  Wilkins  v.  Judge.  14  Ala.  135; 
Moore  v.  Moore,  17  Ala.  631;  Tucker  v. 
Holley,  20  Ala.  426;  Plunkett  v.  Kelly.  22 
Ala.  655;  Plant  v.  Voegelin,  30  Ala.  160; 
Vaughn  v.  Love  joy,  34  Ala.  437;  James 
V,  James,  55  Ala.  525;  Larkin  v.  Mason. 
71  Ala.  227,  231. 

Parties  and  Privies.— "Where  specific 
performance  would  be  decreed  between 
the  original  parties  to  a  contract,  it  will 
be  decreed  against  their  privies,  unless 
there  be  some  intervening  equity  to  pre- 
vent. Meyer  Bros.  v.  Mitchell,  75  Ala.  475; 
Goodlctt  V.  Hansen,  66  Ala.  151."  Taylor 
V,  Newton,  152  Ala.  459,  44  So.  583,  585. 

§  86.  Alternative,  Additional,  or  In- 
cidental Equitable  Relief. 
An  injunction  in  aid  of  specific  perfor- 
mance of  a  contract  is  merely  ancillary, 
and  can  not  be  awarded  unless  a  case  is 
made  for  specific  performance.  Lewman 
&  Co.  V.  Ogden  Bros.,  143  Aa.  351,  42  So. 

102. 

Where  a  servient  tenant  denied  the 
dominant  tenant's  right  to  the  use  of  a 
way  under  an  easement  reserved  in  a  deed, 
which  was  clearly  appurtenant  to  the 
dominant  estate,  it  was  the  duty  of  the 
court  to  enforce  specific  performance  by 
establishing  the  right,  defining  the  tract. 
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and  enjoining  disturbance  of  the  way  if 
it  had  not  been  previously  fixed  either  by 
deed  or  act  of  the  parties.  Webb  v,  Jones, 
163  Ala.  637,  50  So.  887. 

A.  made  an  agreement  for  the  sale  of 
lands  to  B.  and  C.  giving  bond  to  make 
title  when  the  notes  given  for  the  pur- 
chase money  were  paid.  After  the  death 
of  A.  the  sureties  on  the  notes,  to  whom 
B.  and  C.  had  assigned  the  bond,  paid  the 
last  note  due,  taking  from  A.'s  represen- 
tatives and  heirs  a  bond  for  title.  Upon 
the  expiration  of  the  time  fxed.in  such 
bond,  suit  was  brought  thereon  by  the 
sureties.  Held,  that  the  administraior 
and  heirs,  in  a  biU  foi  the  specific  execu- 
tion of  A.'s  contract,  might  make  tbe  lat- 
ter bond  a  part  of  the  case,  and  that 
equity  might  decree  a  cancellation  there- 
of.    Hays  V.  Hall,  4  Port.  374. 

Discharge   of  Encumbrance  of  Dower. 

— Where  a  contra«:t  to  convey  land  pro- 
vided that  the  title  should  be  good  and 
merchantable,  "or  contract  void  and  earn- 
est money  to  be  refunded,"  the  purchase! 
could  require  performance  subject  to  an 
outstanding  dower  right,  unless  removed, 
with  an  abatement  of  the  price  for  its 
value.  Minge  v.  Green,  176  Ala.  343,  58 
So.  381. 

The  deduction  from  the  purchase  price 
to  which  the  purchaser  under  a  contract 
to  convey  is  entitled  by  reason  of  the 
land's  being  incumbered  with  a  dower 
estate  is  not  gross  compensation,  but  is 
an  indemnity  against  loss  by  reason  of 
the  dower  being  or  becoming  vested. 
Minge  v.  Green,  176  Ala.  343,  58  So.  38 J. 

While  this  deduction  is  ordinarily  in  an 
amount  in  proportion  to  the  purchase 
price  as  the  value  of  the  dower  is  to  the 
value  of  the  whole  property,  yet,  v/here 
the  purchase  price  was  payable  in  both 
money  and  property,  it  conld  not  exceed 
that  part  payable  in  money.  Minge  v. 
Green,  176  Ala.  343,  58   So.  381. 

Where  a  vendee  taking  land  incumbered 
with  an  inchoate  right  of  dower  is  allowed 
a  deduction  from  the  purchase  price  to 
indemnify  him  again§t  loss,  he  is  charge- 
able with  interest  on  the  amount  deducted 
and  reserved  until  by  the  death  of  the 
vendor  or  his  wife  the  incumbrance  is  re- 
moved, until  then,  his  possession  and  use 
can  not  be  disturbed.  Minge  v.  Green, 
176  Ala.  343,  58  So.  381. 


In  an  action  for  specific  pcrformaBcc 
of  a  contract  to  convey  a  clear  title  tc- 
land  which  is  incumbered  ^ivith  an  incho- 
ate right  of  dower,  the  vendor  shoalc  be 
given  an  opportunity  to  procure  a  release 
of  such  estate,  as  an  alternative  to  pan 
of  the  purchase  price  bein^  rescrve^l  to 
indemnify  the  vendee  against  loss.  Misgt 
V,  Green,  176  Ala.  343    53    So.  381. 

A.  sold  160  acres  of  land  to  B^  ard 
agreed  to  deliver  possession  and  eTCcutc 
title  on  a  certain  day,  upon  the  pai-mes! 
of  the  purchase  money;  but  before  ne 
day  arrived  A.  died,  whereupon  his  widcv 
continued  to  occupy  and  cultivate  47  aat$ 
of  the  premises  for  several  years  and  nh 
til  her  dower  was  assigned  her.  On  a  bi^ 
filed  by  B.,  and  C,  his  intermediate  as- 
signee, against  the  heirs  and  administra- 
tors of  A.,  to  enjoin  the  collection  of  tk 
purchase  money,  for  a  specific  execntkft 
of  the  contract  so  far  as  it  could  be  per- 
formed, for  an  account  of  rents,  and  tor 
an  abatement  of  the  price  contracted  to 
be  paid  because  of  the  dower  incrs- 
brance,  held,  that  B.  can  not  be  aIlem^: 
a  gross  sum  as  the  supposed  present  rabe 
of  the  dower  interest,  but  should  b<  "t- 
lieved  from  the  payment  of  one-third  the 
value  of  the  land  at  the  time  of  the  coe- 
tract,  until  the  death  of  the  dowress^  oz 
his  securing  its  ultimate  payment  with- 
out interest  by  a  lien  on  the  hzt 
Springle's  Heirs  v.  Shields,  17  .Ma. 
205. 

Enforcement  of  Trust. — Where  a  bill :« 
filed  which  sets  up  a  contract  which  is  i:?- 
sufficient  to  authorize  its  specific  perf-- 
mance,  but  the  facts  averred  in  the  "^ " 
show  that  the  complainant  is  entitled  :~ 
have  a  trust  enforced  in  reference  to  thf 
lands  which  the  contract  related  to.  a-i 
that  the  defendant  held  said  lands  as  a 
trustee  ex  maleficio,  the  pravcr  of  ss:' 
bill,  that  upon  the  final  hearing  the  chaz- 
cellor  would  "enter  a  decree  investix:^  ^ 
this  complainant  the  title  to  the  land,**' 
enforcing  the  specific  performance  of  tb« 
contract  as  set  out  in  the  bill,  and  tc' 
such  other,  further,  or  different  relief  a- 
the  facts  may  warrant  or  equity  denoaoc. 
is  sufficiently  comprehensive  to  have  a 
trust  declared  in  favor  of  the  complatna*:: 
against  the  defendant  as  the  repositorr 
of  the  title  of  complainant  to  the  sa:*: 
land,  and  to  require  the  defendant  to  cj«- 
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vey  the  same  to  the  complainant.  Kent  v. 
Dean,   128   Ala.   600,  30   So.   543. 

§  87.  •-»-  Recovery  of  CompeaMBtion  or 
Danuices  Insteod  of  SiMcUic  Ptrfor- 

"The  power  to  grant  relief  by  way  of 
conepensation  exists  only  as  ancillary  or 
mcidental  to  grant  specilic  performance. 
It  is  only  under  special  circumstances 
and  upon  peculiar  equities,  as,  for  in- 
stance, in  cases  of  fraud,  or  when  a  party 
has  disabled  himself  by  matters  ex  post 
facto  from  a  specific  performance,  or  when 
there  is  no  adequate  remedy  at  law,  that 
the  court  awards  pecuniary  compensation 
in  lieu  of  other  relief.  Where  the  court 
has  no  jurisdiction  to  decree  specific  per- 
formance, and  no  other  special  equity  in- 
tervenes, the  bill  can  not  be  retained  for 
^the  purpose  of  awarding  damages.  Sims 
V.  McEwen,  27  Ala.  184:  Harrison  v.  De- 
ramus,  33  Ala.  463."  Bromberu  v.  Uuge- 
notto  Const.  Co.,  158  Ala.  323,  48  So. 
60,  61. 

A  contract  leasing  to  complainant 
floor  space  in  a  building  being  erected, 
not  being  enforceable  specifically,  be- 
cause of  the  impossibility  of  supervising 
the  work,  damages  for  the  breach  of  the 
contract  will  not  be  awarded.  Bromberg 
V,  Eugenotto  Const.  Co.,  158  Ala.  323,  48 
Slo.  60. 

The  complaint  for  specific  performance 
alleged  that  complainants  purchased  of 
respondent  a  certain  lot,  and  agreed  to 
pay  therefor  a  sum  in  cash  and  discharge 
certain  claims  against  the  lot  by  the  per- 
sons named,  some  of  which  claims  were 
liens  upon  it,  either  for  work  done  or  ma- 
terials furnished  for  improvements,  and 
that  complainants  agreed  to  finish  at  their 
own  expense  a  building  thereon,  and  that 
respondent  agreed  to  execute  a  good 
warranty  deed  to  complainants  for  the 
lot;  that  complainants  "have  satis^ed  all 
liens  or  claims  on  said  land  that  have 
come  to  their  knowledge,"  and  are  will- 
ing to  pay  the  amount  due  respondent 
whenever  she  executes  the  H'^ed,  but  that 
respondent,  upon  discovering  that  she 
could  not  execute  a  good  deed  to  the 
land,  agreed  to  file  a  bill  to  quiet  title 
thereto  in  her,  but,  after  filing  the  bill, 
refused  to  prosecute  the  suit  and  noti- 
fied   complainants    that  she    intended    to 


dismiss  it,  and  would  not  execute  a  deed 
to  complainants  or  reimburse  them  for 
money  and  labor  expended  in  improve- 
ment, and  to  satisfy  the  claims  against 
the  property;  that  certain  others,  as  trus- 
tees, took  possession  of  the  lot  and  build- 
ings, denying  respondent's  right  to  sell 
the  property  and  repudiating  ner  acts 
concerning  it,  and  drove  complainants 
from  the  property,  and  the  prayer  was 
that  respondent  be  compelled  to  convey 
to  complainants,  or,  in  lieu  thereof,  to  re- 
fund them  the  money  expended  in  dis- 
charging Kens  or  claims  against  the  prop- 
erty and  in  improving  it,  etc.  Held,  that 
so  far  as  the  relief  prayed  was  for  dam- 
ages for  breach  of  contract,  complainants 
had  an  adequate  remedy  at  law,  and,  on 
the  court  denying  specific  performance, 
they  were  not  entitled  to  any  equitable 
relief;  it  not  appearing  that  they  dis- 
charged any  subsisting  mechanics'  liens 
so  as  to  give  them  a  right  of  subrogation. 
Nelson  v,  Lee  (Ala.),  53  So.  1023. 

Performance  Imposrtble. — On  a  bill  for 
specific  performance,  a  decree  assessing 
damages  against  defendants  can  not  be 
rendered  unless  it  appears  that  they  are 
or  may  be  unable  to  perform  their  con- 
tract, and  then  not  without  giving  them 
the  opportunity  to  do  so,  by  awarding 
damages  in  the  alternative.  Eastman  v. 
Reid,  101  Ala.  320,  13  So.  46. 

Where  the  defendant  in  a  bill  which 
prays  for  a  specific  performance,  or  com- 
pensation if  it  can  not  be  done,  is  called 
upon  to  produce  his  title  and  fails  to  do 
so,  it  is  not  error  to  grant  the  alternate 
•relief.  Springle's  Heirs  v.  Shields,  17 
Ala.  295. 

Suits  on  Land  Contracta. — A  bill  for 
specific  performance  of  an  oral  contract 
for  sale  of  land,  which  avers  the  making 
of  improvements  by  complainant  on  the 
faith  of  the  contract,  should  not  be  dis- 
missed on  determination  that  perform- 
ance can  not  be  decreed;  but  the  case 
should  be  retained  for  the  purpose  of 
awarding  compensation  for  the  improve- 
ments, since  complainant  is  entitled  to 
have  a  lien  declared  for  his  reimburse- 
ment, and  to  accomplish  that  end  he  has 
no  adequate  remedy  at  law.  Jones  v. 
Gainer,  47  So.  142,  157  Ala.  218. 

Where  complainant  is  not  entitled  to 
specific  performance  of  a  contract  for  the 
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purchase  of  land,  but  there  is  evidence  of 
the  payment  of  part  of  the  purchase 
money,  and  possession,  under  an  agree- 
ment to  purchase  when  the  value  of  a 
house  to  be  erected  on  the  land  is  ascer- 
tained, which  agreement  was  never  con- 
summated, the  bill  will  be  retained,  to 
ascertain  and  allow  such  equitable  com- 
pensation as  complainant  may  be  entitled 
to  recover.  Allen  v.  Young,  88  Ala.  338, 
6  So.  747. 

"In  Aday  v,  Echols,  18  Ala.  353,  that 
able  jurists,  Chief  Justice  Dargan,  said: 
'The  rule  is  that  when  a  purchaser  enters 
into  possession,  and  upon  the  faith  of  a 
contract  has  made  valuable  improvements 
upon  the  land,  and  afterwards  files  his 
bill  to  compel  a  specific  performance,  but 
fails  to  make  out  such  a  case  as  entitles 
him  to  that  relief,  the  bill  may  be  re- 
tained for  the  purpose  of  allowing  him 
compensation,  if  he  has  not  a  full  and 
adequate  remedy  at  law.'  Goodwin  v, 
Lyon,  4  Port.  297;  Allen  v.  Young,  88 
Ala.  338,  6  So.  747."  Powell  v,  Higley, 
90  Ala.   103,  7   So.  440,  441. 

Where  plaintiff  asked  a  specific  per- 
formance, and  failed  to  make  out  a  case 
for  it,  but  showed  facts  entitling  him  to 
have  a  lien  declared  upon  the  premises 
for  reimbursements,  the  case  was  prop- 
erly retained  for  the  purpose  of  giving 
such  relief.  Powell  v.  Higley,  90  Ala. 
103,  7  So.  440. 

Where  a  vendee  of  land  goes  into  pos- 
session, and  makes  valuable  and  perma- 
nent improvements  under  a  parol  con- 
tract, although  there  may  not  be  sufficient 
ground  to  decree  specific  performance  at 
the  instance  of  the  vendee,  equity  will  in 
general  decree  compensation  for  the  im- 
provements. Goodwin  v.  Lyon,  4  Port. 
297. 

Where  Plaintiff  in  Default.  —  Where 
the  proof  under  the  vendee's  bill  for  spe- 
cific performance  is  contradictory  and 
uncertain,  and  variant  from  the  allega- 
tions of  the  bill,  and  it  appears  that  he  is 
in  default  in  respect  to  his  part  of  the 
agreement,  compensation  will  not  be  de- 
creed.    Goodwin  v.  Lyon,  4  Port.  297. 

Where  Defendant  Repudiates  Voidable 
Contract. — Where  a  vendor  relies  on  the 
statute  of  frauds  as  a  bar  to  a  bill  by  the 
vendee  of  land,  under  a  parol  contract 
for  a  specific  performance,  he  will  be  de- 


creed to  repay  the  sum,  if  any,  advacrtd 
on  the  contract  by  the  vendee,  althocfb 
by  the  contract  of  sale  such  payment  vas 
to  be  forfeited  by  the  vendee,  unless  the 
other  payments  should  be  made  at  ti% 
times  stipulated.  Mialhi  v,  Lassabc.  4 
Ala.  712. 

§  88.  Recovery  of  Damages  in  AA- 

dition  to   Specific  Performance. 

An  agreement  whereby  a  landowner 
gives  a  railway  company  the  use,  for  its 
right  of  way  and  other  purposes,  of  i 
strip  of  land  and  a  designated  portion  of 
a  certain  lot,  in  consideration  of  the  com- 
pany's agreement  to  pay  him  a  stipulated 
sum  of  money  and  do  certain  work  l«is- 
eficial  to  his  property,  may  be  specificaDr 
enforced,  and,  as  incidental  to  sucb  re- 
lief, the  landowner  may  be  decreed  cqt- 
pensatiori  for  any  damages  sustained  bj 
him  because  of  the  company's  failure  to 
do  the  work.  Hooper  v.  Savannah  &  M 
R.  Co.,  69  Ala.  529. 

Interest  on  Purchase  Price.  —  Where 
the  vendee  alleges  a  tender  of  the  par- 
chase  money  when  it  became  due,  and  a 
continued  readiness  to  pay  it  since,  i: 
there  be  no  evidence  that  the  vendee  re- 
tained the  money,  and  a  tender  is  proved 
he  will  not  be  charged  with  interest  after 
the  tender.  Bass  v.  Gilliland's  Heirs.  5 
Ala.    761. 

Rents  and  Profits. — ^A  vendor  died  be- 
fore the  day  arrived  on  which  he  had 
agreed  to  deliver  possession  and  execute 
title  on  payment  of  the  purchase-monej 
notes,  whereupon  his  widow  continued  to 
occupy  and  cultivate  a  portion  of  the  hoc 
for  several  years,  and  until  her  dower 
was  assigned.  Held,  in  an  action  by  the 
vendee  for  specific  performance,  for  as 
account  of  rents,  and  for  an  abatement  o: 
the  price  because  of  the  dower  incan- 
brance,  that  if  the  widow  occupied  on'j 
that  portion  of  the  land  which  was  after- 
wards assigned  to  her  dower,  no  com- 
pensation should  be  allowed  the  vendee 
for  rent,  since  the  interest  on  the  vahe 
of  such  portion  would  be  a  set>oflF  agaic$: 
the  dower.  Springle's  Heirs  v.  Shk"^ 
17  Ala.  295. 

§  89. Relief  to  Defendant. 

Where  a  bill  alleged  a  conveyance  cf 
land  to  defendant  on  his  agreement  t<3 
pay  notes  previously  given  by  compU:S' 
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ant  for  the  price,  to  open  an  account 
charged  with  the  notes  and  interest  and 
expenses,  and  on  payment  thereof  to  con- 
vey half  the  land  to  complainant,  and 
prayed  an  account  and  a  conveyance,  and 
payment  of  the  balance,  with  an  offer  to 
pay  the  same  if  it  be  found  against  com- 
plainant, and  defendants  asked  no  affir-' 
mative  relief,  and  part  of  the  land  was 
sold  pending  suit,  it  was  error,  without 
allowing  complainant  to  ratify  the  sale, 
and  have  the  proceeds  credited  on  the 
account,  to  decree  that  he  should  pay, 
within  60  days,  the  balance  found  against 
him,  or  be  forever  barred  of  any  interest 
in  the  premises.  Hunt  v.  Stockton  Lum* 
ber  Co.,  21  So.  454,  113  Ala.  387. 

§  90.  Judgment  or  Decree. 

In  an  action  against  E.  and  wife  to 
specifically  enforce  a  contract,  by  which 
E.  agreed  to  deliver  to  plaintiff  R.  stock 
in  a  company  to  be  .formed,  provided  R. 
obtained  subscriptions  for  the  capital 
stock  of  the  company,  it  appeared  that 
R.,   without    E.'s   knowledge,    assigned   a 


half  interest  in  the  contract  to  his  co- 
plaintiff.  Held,  that  it  was  error  to 
rencUi*  two  decrees,  one  in  favor  of  each 
complainant  for  one-half  the  total  dam-i 
ages  assessed  against  both  defendants. 
Eastman  v.  Reid,  101  Ala.  320,  13  So'.  46. 

§  91.  Appeal. 

Review  of  Questioiui  of  Pact. — ^A  hus- 
band agreed  to  exchange  land  belonging 
to  his  wife,  for  a  tract  belonging  to  J., 
who  was  to  pay  in  addition  $100,  the 
parties  to  execute  mutual  conveyances, 
and  possession  of  the  several  tracts  was 
taken  under  the  agreement.  After  the 
husband's  death,  the  wife  orally  agreed 
to  fulfill  the  contract  and  execute  'the 
conveyance.  In  an  action  against  her  for 
specific  performance,  the  evidence  was 
conflicting  as  to  whether  J.  had  paid  the 
$100.  Held,  that  a  finding  that  he  had 
paid  it,  and  a  decree  that  defendant  ex- 
ecute the  conveyance,  would  not  be  dis- 
turbed on  appeal.  McLure  v.  Tennille, 
89  Ala.  572,  8  So.  60. 


Speculation. 

See  the  title  GAMING.  • 

Speculative   Damages. 

See  the  titles  CARRIERS;  DAMAGES;  EMINENT  DOMAIN. 

Speech. 

See  the  title  CONSTITUTIONAL  LAW. 

Speed. 

As  to  municipal  regulations,  see  the  title  MUNICIPAL  CORPORATIONS.  As 
to  regulations  of  vehicles,  etc.,  on  highways,  see  the  titles  BRIDGES;  HIGHWAYS. 
As  to  speed  of  trains  and  street  cars,  see  the  titles  CARRIERS;  CONSTITU- 
TIONAL LAW;  RAILROADS;  STREET  RAILROADS.  As  to  evidence  as  to 
rate  of  speed,  see  the  titles  CARRIERS;  EVIDENCE;  RAILROADS;  STREET 
RAILROADS.  / 

Speedy  Trial. 

See  the  title  CRIMINAL  LAW. 


Spelling. 

See  the  titles  INDICTMENT  AND  INFORMATION;  PLEADING;  WILLS, 


Spiiituous  Liquori. 

See  the  tide  INTOXICATING  LIQUORS. 


V  Spite 

See   the   titles   FENCES;    INJUNCTION;    NUISANCE. 

Splitting  CauMt  of  Actioii. 

See  the  titles  ABATEMENT  AND  REVIVAL;  ACTION;  APPEAL  AND  ER- 

ROR. 

Spoliation. 

Sea  the  titles  ALTERATION    OF '  INSTRUMENTS;    CRIMINAL    LAW;  EM- 

DENCE. 

Springing  Uae. 

See  the  title  WILLS. 

Springs. 

See  the  title  WATERS  AND  WATERCOURSES. 

Squatters. 

See  the  titles  ADVERSE  POSSESSION;  PUBLIC  LANDS. 

Squirrek. 

See  the  title  GAME. 

StabiMng. 

See  the  title  ASSAULT  AND   BATTERY;  WEAPONS. 

dcaoies. 

See   the   titles    BURGLARY;   LIVERY   STABLE   KEEPERS;   NUISANCE 

Stage  Coaches. 

See  the  title  CARRIERS 

Stains. 

See  the  title  CRIMINAL  LAW. 

Stakeholders* 

See  the  title  GAMING. 

Stale  Demands. 

See  the  titles    ADVERSE    POSSESSION;    EQUITY;    LIMITATION  OF   AC- 
TIONS. 
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Stamps* 

See   the  titles   BANKS  AND   BANKING;   BILLS   AND    NOTES;  LARCENY. 

Standard  Poliey. 

Sec  the  title  INSURANCE. 

Standards  Tor  G>mparison. 

See   the   titles   CRIMINAL   LAW;    EVIDENCE. 

Standard  Time. 

See  the  title  TIME. 

Standing  Aside  Jurors. 

See  the  title  JURY. 

Standing  by. 

See  the  title  ESTOPPEL. 

Standing  Mute. 

See  the  title  CRIMINAL  LAW. 

Standing  Timber. 

See  the  titles  INJUNCTION;  LOGS  AND  LOGGING;  TRESPASS;  WASTE. 

Stare  Decisis. 

See  the  titles  APPEAL  AND  ERROR;  COURTS. 

Starvation. 

See  the  title  HOMICIDE. 

State  Agricultural  Societies. 

See  the  title  AGRICULTURE. 

State  Banks. 

See  the  title  BANKS  AND  BANKING. 

State  Boards. 

See  the  title  STATES. 

State  Census. 

See  cross  reference   under   CENSUS. 

State  Constitution. 

See  the  title  CONSTITUTIONAL  LAW. 
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State  Contracts. 

See  the  title  STATES. 

State  G>urt8. 

See  the  title  COURTS. 

Stated. 

See  the  title  ACCOUNT  STATED.    As  to  stated  terms,  see  the  title  COURTS. 

State  Lands. 

See  the  titles  PUBLIC  LANDS;  STATES. 

State  Laws. 

See  the  titles  COMMON  LAW;  CONSTITUTIONAL  LAW;  COURTS;  STAT- 

UTES. 

State  Legislature. 

See  the  title  STATES. 

Statement. 

As  to  when  admissible  in  evidence,  see  the  titles  CRIMINAL  LAW;  EVI- 
DENCE. As  to  false  statement  by  banking  officials,  see  the  title  BANKS  AND 
BANKING.  As  to  statement  by  corporation,  see  the  titles  CORPORATIONS: 
INSURANCE.  As  to  inconsistent  statements  by  witness,  see  the  title  WIT- 
NESSES. As  to  statement  of  facts  for  purposes  of  review,  see  the  titles  APPEAl 
AND  ERROR;  CRIMINAL  LAW;  JUSTICES  OF  THE  PEACE.  As  to  st«^ 
ment  of  demand  or  defense  in  justices*  court,  see  the  titles  JUSTICES  OF  THE 
PEACE.  As  to  statement  of  indebtedness  for  purpose  of  judgment  by  confessicii. 
see  the  title  JUDGMENT. 

State  Officers. 

See  the  title  STATES. 

State  Papers. 

See  the  title  EVIDENCE. 

State  Practice. 

Sec  the  ritlcji  ACTIONS;  COURTS. 

State  Property. 

See   the   titles   ADVERSE   POSSESION;    PUBLIC    LANDS;    STATES;   TAXA- 
TION. 
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STATES. 

I.  Political  Status  and  Relations. 

§  1.  Status    under    Constitution   of    United    States,   and   Relations   to 
United  States. 

§  2.  Territorial  Extent  and  Boundaries. 

§  3.  In  General. 

§  4.  Secession  from  Union,  and  Status  of  Seceded  States. 
§  5.  Confederate  States. 

n.  Government  and  Officers. 

§    6.  De  Facto  Government. 
§    7.  Legislature. 

§    8.  Members. 

§    9.  Sessions  and  Meetings. 

0.  Quorum  or  Number  Required  to  Be  Present  to  Act. 

1.  Minutes  and  Records. 

2.  Appointment  or  Election  of  Officers. 

3.  Resignation,  Suspension,  or  Removal  of  Officers. 

4.  Compensation  of  Officers  and  Fees. 

5.  Right  in  General. 

6.  Compensation  of  Particular  Officers. 

7.  Compensation  of  Particular  Agents  or  Employees. 

8.  Increase  or  Reduction  of  Compensation. 

9.  Particular  Executive  Officers. 

§  20.  Liabilities  of   Officers   for  Negligence  or   Misconduct. 

§  21.  Liabilities  on  Official  Bonds. 

§  22,  Public  Improvements  and  Works. 

DEI.  Property,  Contracts,  and  Liabilities. 

§  23.  Powers  of  Particular  Boards  or  Officers  to  Contract. 

§  24.  In  General. 

§  25.  Individual  Interest  of  Officer  in  Contract. 

§  26.  Construction  and  Operation  of  Contracts. 

§  27.  Performance  or  Breach  of  Contracts. 

§  28.  Torts, 

V.  Fiscal  Management)  Public  Debt,  and  Securities. 

§  29.  Loaning  and  Investment  of  Funds. 
§  30.  Special  Funds. 
§  31.  Appropriations. 

§  32.  Making  and  Requisites. 

§  33.  Warrants  and  Certificates  of  Indebtedness. 

§  34.  Power  and  Duty  to  Issue. 

§  35.  Bills   of   Credit  and  Other   Securities  Intended  to  Circulate  as 
Money. 

1011 


§ 
§ 
§ 


1012 


States 


§§W 


§  36.  Bonds  and  Other  Securities. 

§  37.  Power  and  Duty  to  Issue. 

§  38. Validity  in  General. 

V.  Action. 

§  39.  Capacity  of  State  to  Sue  in  General. 
§  40.  Liability  and  Consent  of  State  to  Be  Sued  in  General. 
§  40  (1)  In  General. 

§  40  (2)  What  Are  Suits  against  State  or  State  Officers. 
§  41.  Rights  of  Action  by  State  or  State  Officers. 
§  42.  Set-Off  and  Counterclaim. 
§  43.  Jurisdiction  and  Venue. 
§  44.  Time  to  Sue,  Limitations  and  Laches. 
§  45.  Parties. 
§  46.  Pleading. 
§  47.  Judgment. 
§  48.  Costs. 

Cross  References. 
Sec  in  general  the  titles'  ATTORNEY  GENERAL;  CITIZENS;  CIVIL 
RIGHTS;  CLERKS  OF  COURTS;  COMMERCE;  CONSTITUTIONAL  LAW 
COURTS;  ELECTIONS;  EMINENT  DOMAIN;  EXTRADITION;  JUDGES 
MILITIA;  OFFICERS;  PUBLIC  LANDS;  PRISONS;  REMOVAL  OF 
CAUSES;  SHERIFFS  AND  CONSTABLES;  TAXATION;  UNITED  STATES 
As  to  nature  of  an  action  to  recover  state  funds  illegally  paid,  sec  the  title  AC- 
TION. As  to  constitutional  provisions  in  regard  to  the  distribution  of  the  power* 
of  government  into  three  departments,  see  the  title  CONSTITUTIONAL  LAW 
As  to  what  is  necessary  to  fix  title  of  land  in  the  state,  see  the  title  PUBLIC 
LANDS. 


I.  POLITICAL  STATUS  AND  RELA- 
TIONS. 

§  1.  Status  under  Constitution  of  United 
States,  and  Relations  to  United 
States. 

Comity  between  states  and  citizens  of 
different  states,  so  far  as  concerns  rights, 
privileges,  and  immunities  not  guaranteed 
by  the  constitution  of  the  United  States, 
must  yield  to  the  laws  and  policy  of  the 
state  in  which  it  is  sought  to  be  invoked. 
Donovan  v.  Pitcher,  53  Ala,  411. 

§   ft.   Territorial   Extent  and  Boundaries. 

§  8.  In  GeneraL 

Boundaries  on  Rivers,  Lakes,  and 
Ocean  Waters. — Construing  the  articles 
of  cession,  entered  into  on  the  24th  of 
April,  1802,  between  the  state  of  Georgia 
and  the  United  States,  according  to  the 
intention  of  the  parties,  low-water  mark 
on  the  west  side  of  the  Chattahoochie 
river,  from  the  point  at  which  it  enters 
the  present  state  of  Florida  to  "the  great 
bend"    next    above    the     place    where    the 


Uchee  creek  empties  into  said  river  is 
the  line  of  separation  between  the  state 
of  Georgia  and  Alabama.  Howard  r.  I^ 
gersoll,  17  Ala.  780. 

§  4.  Secession  from  Union,  and  Statni  of 
Seceded  States. 

In  QeneraL--The  state  laws,  civil  i^i 
criminal,  were  not  suspended  during  thf 
late  war  between  the  United  States  aa- 
the  Confederate  States.  Michael  : 
State.  40  Ala.  361. 

The  Confederate  government,  as  it  ex- 
isted in  the  state  of  Alabama  on  Apri'  ^ 
1862,  was  a  de  facto  government  Shep- 
herd V.  Reese,  42  Ala.  329. 

A  state  government  de  facto  is  a  s'^' 
ernment  that  unlawfully  gets  the  posses- 
sion and  control  of  the  rightful  -en 
government,  and  maintains  itself  there  • 
force  and  arms  against  the  will  ^' 
such  legal  government,  and  claims  to  ex- 
ercise the  powers  thereof.  Therefore  t**' 
so-called  Confederate  and  rebel  govt'' 
ments   in   the   state   during  the   Rcreil  " 
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were  not  de  facto  governments.  Chis- 
holm  V.  Coleman,  43  Ala.  204. 

The  state  government  during  the  iatt 
war  was  its  rightful  de  jure  government. 
Parks  V.  Coffey,  52  Ala.  "32;  Hill  v.  Huck- 
abee,  SZ  Ala.  15<5. 

Appointment  of  Administrator* — ^The 
appointment  of  an  administrator,  though 
made  during  the  war  between  the  states, 
is  valid.  Allen  v.  Kellam,  69  Ala.  442. 
See  in  general  the  title  EXECUTORI 
AND   ADMINISTRATORS. 

The  fact  that  letters  of  administration 
were  granted  during  the  late  war  be- 
tween the  states  does  not  render  them 
invalid.     Bean  v.   Chapman,  73  Ala.   140. 

Legislative  or  Official  Acts  and  Pro- 
ceedings.—Between  July  20,  1865,  when 
the  provisional  governor  of  Alabama  de- 
clared the  civil  and  criminal  laws  of  the 
state  "as  they  stood  January  11,  1861,  ex- 
cept that  provision  which  relates  to  slav- 
ery, to  be  in  full  force  and  operation," 
and  September  21,  1865,  when  the  state 
convention  adopted  an  ordinance  ratify- 
\ng  all  the  laws  enacted  'by  the  legislature 
subsequent  to  January  11,  1861,  such 
laws  enacted  subsequent  to  January  11, 
1&61,  were  not  in  force.  Jeffries  v.  State, 
39  Ala.  655. 

During  the  late  war  the  government  of 
this  state  was  a  de  facto  government,  and 
its  legislative  acts  were  valid.  Watson 
v.   Stone,  40  Ala.  451. 

On  July  20,  1S65,  the  provisional  gov- 
ernor of  Alabama  issued  a  proclamation 
declaring  the  civil  and  criminal  laws  of 
the  state,  "as  they  stood  on  January  11, 
1861,  except  that  portion  which  relates  to 
slavery,  to  be  in  full  force  and  operation." 
September  21,  1865,  the  state  convention 
called  by  the  provisional  governor  adopted 
a>n  ordinance  ratifying,  with  certain  spec- 
ified exceptions,  all  the  laws  enacted  by 
the  legislature  subsequent  to  January  il, 
1861.  Held,  that  by  the  adoption  of  this 
ordinance  the  laws  thus  ratified  and  the 
liens  dependent  on  them  were  invig- 
orated, so  that  they  could  be  enforced 
thereafter,  as  they  could  have  been  be- 
fore their  suspension  by  the  military  gov- 
ernor.*  Winter  v,  Dickerson,  42  Ala.  92. 

The  act  of  the  rebel  general  assembly, 
Icnown  as  "An  act  regulating  judicial  pro- 
ceedings," and  purporting  to  be  approved 
Oecember  10,   1861,  is  invalid,  in   that  it 


has  not  been  re-enacted  or  adopted  by 
the  rightful  government  of  the  state  since 
its  restoration  to  the  Union.  Ray  v. 
Thompson,  43  Ala.  434. 

Act  Dec.  10,  1861,  .regulating  the  judi- 
cial proceedings  creating  judgment  liens, 
etc.,  is  void,  as  it  was  passed  by  a  legis- 
lature which  constituted  one  of  the  de- 
partments of  a  state  government  estab- 
lished in  hostility  to  the  constitution  of 
the  United  States,  and  it  has  not  been 
re-enacted  or  adopted  by  the  rightful 
government  of  the  state  since  its  restora- 
tion to  the  Union.  Ray  v.  Thompson,  43 
Ala.  434. 

The  acts  of  the  rebel  legislature  which 
are  not  in  conflict  with  the  constitution 
or  laws  of  the  United  States  or  the  con- 
stitution of  this  state,  and  have  been 
adopted  into  the  Revised  Code  by  the  leg- 
islature of  the  restored  government,  and 
declared  to  be  in  full  force  and  effect, 
should  be  recognized  as  valid  and  sub- 
sisting laws.  Reynolds  v.  Taylor,  43  Ala. 
420. 

Act  Nov.  9,  1861,  authorizing  guardians, 
executors,  etc.,  to  make  loans  to  the  Con- 
federate government,  was  void  as  in* 
tended  to  give  aid  and  encouragement 
to  the  rebellion.  Powell  v.  Boon,  43  Ala. 
459. 

A  private  act  of  the  legislature  of  Ala*' 
bama,  passed  in  1863,  under  which  a  sale 
of  real  estate  was  made,  can  not  be  held 
void  on  the  ground  that  the  state  was 
then  in  revolt  against  the  federal  govern- 
ment. Chappell  V.  Williamson,  49  Ala. 
153. 

Judicial  Acts  and  Proceedings. — ^The 
supreme  court  of  Alabama  had  no  juris- 
diction on  July  9,  1661,  to  entertain  an 
application  for  a  writ  of  habeas  corpus 
by  a  person  who  was  arrested  before  the 
passage  of  the  secession  ordinance  for  a 
violation  in  Virginia  of  a  United  States 
criminal  law.  £x  parte  Kelly,  37  Ala. 
474. 

A  judgment  rendered  by  the  courts  of 
the  insurrectionary  states  during  the  con- 
tinuance of  the  Civil  War  must  be  re- 
garded as  valid  by  virtue  of  their  subse* 
quent  confirmation  by  legal  state  govern- 
ment.    Powell  V.  Boon,  43  Ala.  459. 

The  judgments  of  the  courts  estab- 
lished in  Alabama  by  the  Confederate 
government  during  the  war  were  of  no 
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more  force  than  the  acts  and  judgments 
of  foreign  courts.  Martin  v.  Hewitt,  44 
Ala.  418;  Griffin  v.  Ryland,  45  Ala.  68«; 
Mosely  v.  Tuthill,  45  Ala.  6®!;  Bibb  v. 
Avery,  45  Ala.  -69 1;  Troy  v,  Ellerbe,  48 
Ala.  6(24;  Bevans  v,  Henry,  49  Ala.  12^3; 
Shaw  V,  Lindsay,  46  Ala.  290;  Irvine  v. 
Armistead,  46  Ala.   363. 

The  acts  of  the  courts  of  Alabama  dur- 
ing the  Civil  War  were  not  void  because 
they  represented  a  government  in  rebel- 
lion against  the  United  States.  Estis  v. 
Prince,  47  Ala.  269;  Griffin  v.  Ryland,  4« 
Ala.  688. 

A  final  decree  rendered  after  the  resto- 
ration of  the  legal  state  government  will 
not  be  held  void  or  irregular,  because  the 
reference  to  the  master  upon  which  it  is 
founded  was  commenced  before  the  Re- 
bellion, and  not  concluded  until  after  the 
restoration  of  the  legal  state  government, 
when  such  order  of  reference  was  re- 
newed after  the  restoration,  and  the  re- 
port made  under  the  authority  of  the  re- 
newed order.  Micou  v.  Tallassee  Bridge 
Co.,  47  Ala.  652. 

A  guardian  appointed  by  the  probate 
court  of  the  government  having  military 
control  of  Alabama  in  1863  can  not  main- 
tain an  action  as  such  guardian  in  the 
courts  of  Alabama  without  a  renewal  of 
his  appointment  by  the  court  of  probate 
of  the  rightful  state  government.  Troy 
V.  Ellerbe,  48  Ala.  6(24. 

The  judicial  acts  of  the  courts  of  Ala- 
bama during  the  Rebellion  are  not  roid, 
and  their  records,  having  passed  into  the 
keeping  of  the  officers  of  such  court,  are 
provable  as  are  the  records  of  the  present 
courts.  Green's  Adm'r  v.  Scarborough, 
49  Ala.  137. 

Judicial  proceedings  had  in  the  courts 
of  Alabama  during  the  late  Rebellion  are 
deemed  foreign  or  quasi  foreign  judg- 
ments, and  in  the  absence  of  any  inter- 
vening fraud  such  proceedings,  when 
fully  executed,  stand  on  the  footing  of 
domestic  judgments.  Sugg's  Adm'r  v, 
Winston's  Adm'r,  49  Ala.  686. 

A  judicial  sale  under  a  probate  decree 
in  Alabama  in  1863  was  not  affected  by 
the  insurrectionary  character  of  the  court. 
Clark  V.  Bernstein,  49  Ala.  596. 

Judgments  entered  by  the  courts  of 
Alabama  during  the  war,  so  far  as  they 
did  not  impair  the  supremacy  of  the  na- 


tional authority  or  the  rights  of  citizens 
under  the  constitution,  are  valid  and  bind- 
ing.    Tarver  v.  Tankersley,  51  Ala.  309. 

The  judgments,  decrees,  and  proceed- 
ings of  the  Alabama  courts  during  the 
late  war,  not  in  violation  of  the  consti- 
tution and  laws  of  the  United  States,  or 
of  any  right  or  obligation  arising  nndr 
them,  and  not  in  violation  of  the  const- 
tution  of  Alabama,  are  valid  and  bindiag. 
Parks  V.  CoflFey,  52  Ala.  32;  Hill  r.  Hock- 
abee,  52  Ala.  15^. 

The  state  courts  of  Alabama  during  the 
Civil  War  were  legal  courts,  and  tbcr 
judgments  valid.  Parks  v.  Coffey,  53  Ala. 
3^;  Hill  V,  Huckabee,  5d  Ala.  155;  Mc- 
Queen V,  McQueen,  -55  Ala.  433. 

A  sale  of  land  under  execution  issati 
since  the  Civil  War,  on  a  judgment  rco- 
dered  during  the  war,  is  valid.  HiD  :. 
Armistead,  56  Ala.  118. 

Validity  of  Contracts  under  Acts  1861- 
63.— Acts  1861-63,  for  the  relief  of  ia- 
digent  families  of  Confederate  soldier^, 
were  intended  to  aid  the  prosecution  > 
the  war,  and  contracts  made  under  ther 
must  share  the  fate  of  all  similar  con- 
tracts made  in  violation  of  the  co&suta- 
tion  or  laws  of  public  policy  of  the 
United  States.  Speed  v.  Cocke,  67  AU 
209,  citing  Patton  v.  Gilmer,  41  Ala  iT->. 
Shepherd  v.  Reese,  42  Ala.  3d9;  Bibb  : 
Court  of  County  Comm'rs,  44  Ala.  ll.^: 
Oxford  Iron  Co.  v.  Quinchett,  44  Ala^ 
487;  Oxford  Iron  Co.  v.  Spradley,  46  Ak 
98;  Milner  v,  Patton,  49  Ala.  4^. 

Reconstruction  and  Readmissum  to 
Union. — The  judgments  of  the  courts  c: 
the  Confederate  government  erected  = 
this  state,  rendered  during  the  War  o* 
Secession,  were  not  made  valid  by  Ct 
reconstruction  acts  of  congress.  Nobt 
V.   Cullom,  44  Ala.  554. 

The  body  of  men  who  assembled  c 
the  United  States  court  room  in  the  crt} 
of  Montgomery,  November  3,  1872>  clais:- 
ing  to  be  the  general  assembly  of  cbc 
state  of  Alabama,  having  had  a  majoritr 
of  the  members  legally  elected  to  eac= 
house,  as  ascertained  on  the  snbseqnec: 
organization  effected  under  the  plan  s^- 
mitted  by  the  attorney  general  of  t^t 
United  States,  was  the  lawful  legislator? 
of  the  state,  though  it  did  not  assem  :!•* 
in  the  capitol,  and  the  lieutenant  govtr— 
or  did  not  preside  in  the  senate.  Ex 
parte  Screws,  49  Ala.  57. 
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Rev.  Code,  §  2884  (exemption  law  of 
February  W,  1867),  being  an  unrepealed 
act  of  the  provisional  government,  was 
continued  in  force  by  Act  July  ^9,  1866 
(Sess.  Acts  1868,  p.  7),  but  was  not  rat- 
ified and  did  not  become  operative  by 
virtue  of  that  act.  McBrayer  v,  Dillard, 
49  Ala.  174. 

The  constitutional  convention  of  1867, 
held  under  the  reconstruction  acts  of  con- 
gress, had  no  legislative  power,  its  pow- 
ers being  limited  and  special;  but  the 
power  conferred  on  it  embraced  author- 
ity to  adopt  an  ordinance  putting  in  op<* 
eration  the  governmental  agencies  it  es- 
tablished in  the  constitution,  and  to  so 
organize  them  that,  when  the  government 
came  into  existence,  it  would  continue 
-without  an  interregnum  of  power  or  offi- 
cers in  all  its  departments;  and  Ordinance 
Xo.  32,  providing  that  the  officers  first 
•elected  under  the  constitution  should  hold 
-their  offices  for  the  prescribed  term,  and 
until  the  election  and  qualification  of  their 
successors,  was  a  valid  exercise  of  such 
power,  and  an  approval  by  a  judicial  of- 
ficer, who  was  one  of  the  first  elected 
under  the  constitution,  of  an  official  bond 
after  the  election,  but  before  his  successor 
Qualified,  is  valid  and  binding.  Plowman 
T\  Thornton,  52  Ala.  S59. 

The  fact  that  the  provisional  govern- 
ment organized  by  Gov.  Parsons  under 
the  president's  proclamation  in  1865,  and 
the  succeeding  one,  were  overthrown  by 
act  of  congress,  did  not  annul  lawful  acts 
of  the  officers  prior  thereto.  The  recon- 
struction acts  did  not  abrogate  the  exist- 
ing state  government,  but  declared  that 
it  should  be  provisional  only  until  the 
state  was  admitted  to  representation  in 
congress.     McGuire   v.    Buckley,   58   Ala. 

§   &.  Confederate  States. 

Where  a  commissary  of  the  Confeder- 
ate states,  whose  duty  it  was  to  receive 
flour  furnished  to  him  by  the  government 
and  have  it  made  into  bread,  leased  a 
'bakery,  paying  the  rent  monthly,  and  em- 
ployed the  defendant  to  take  charge  of 
^nd  superintend  the  bakery  and  the  mak- 
ing the  flour  into  bread,  and  all  these  con- 
-tracts  were  made  in  the  commissary's 
ovrn  name,  and  without  the  knowledge  or 
authority  of  the  government  or  its  offi- 
x:saU,   and   the    employees   were  paid   by 


him,  and  receipts  given  to  him  were  given 
to  him  as  post  commissary  of  subsistence, 
it  was  held  that  defendant  was  the  agent 
of  the  post  commissary  and  not  of  the 
Confederate  States.  Hinderer  v.  State, 
38  Ala.  41«. 

The  so-called  Confederate  government 
and  the  rebel  government  in  the  state  of 
Alabama  were  neither  of  them  de  facto 
governments  during  the  late  Rebellion. 
Chisholm  v.  Coleman,  43  Ala.  204. 

Though  Ordinance  No.  40  of  the  con- 
vention of  1867,  passed  February  6,  1857, 
to  allow  widows,  orphans,  and  others  to 
review  the  validity  of  sales  for  Confed- 
erate bonds,  treasury  notes,  and  other  se- 
curities, and  settlements  of  estates  made 
by  guardians,  trustees,  etc.,  wherein  re- 
ceipts or  payments  in  such  funds  or  se- 
curities were  passed  on,  made  it  manda- 
tory on  the  general  assembly  to  enact 
proper  laws  to  carry  its  provisions  into 
effect,  yet,  in  the  absence  of  such  legis- 
lation, the  ordinance  was  inoperative  and 
conferred  no  power  on  the  courts.  Wat- 
son V.  Stone,  5f2  Ala.  150,  citing  Van 
Dyke  v.  State,  22  Ala.  57. 

II.  GOVERNMENT  AND  OFFICERS. 
§  6.  De  Facto  Government. 

The  legislative  acts  of  a  government 
de  facto,  and  acts  done  under  their  au- 
thority during  its  existence,  are  valid, 
and  will  be  sustained  by  the  courts  after 
the  overthrow  of  such  government,  not- 
withstanding their  repugnancy  to  the 
laws  of  the  rightful  government  by  which 
it  is  overthrown.  Watson  v.  Stone,  40 
Ala.  451. 

The  government  instituted  in  18G5  by 
the  president  of  the  United  States  was 
illegal,  yet  as  it  came  into  power  under 
the  color  of  right,  and  recognized  as  the 
supreme  right  of  the  land  the  constitu- 
tion and  laws  of  the  United  States,  its 
acts  were  valid,  and  therefore  the  grand 
jury  impaneled  by  the  court  in  that  gov- 
ernment was  not  an  illegal  body,  so  as  tp 
render  the  indictments  found  by  it  void. 
Armistead  v.  State,  43  Ala.  340. 

§  7.  Legislature. 

§  8. Members. 

Under  the  constitution,  one  person  can 
not  at  the  same  time  hold  the  incompat- 
ible offices  of  sheriff  and  member  of  the 


1016 


States 


§§8-12 


general  assembly.     Scott  v.  Strobach,  49 
Ala.  477. 

I  9.  —..^  ScMiona  and  Meetings. 

The  constitutional  provision  (article  4, 
I  5),  limiting  the  sessions  of  the  legisla- 
ture to  «50  days,  means  50  legislative  work- 
ing days,  exclusive  of  Sundays  and  other 
days  on  which,  by  concurrent  resolution, 
the  two  houses  do  not  sit.  Moog  v.  Ran- 
dolph, 77  Ala.  S97;  Sayre  v.  Pollard,  77 
Ala.  608. 

The  word  "days,"  in  Const,  art.  4,  §  5, 
providing  that  the  legislature  shall  not  re- 
main in  session  longer  than  60  days,  dots 
not  include  Sundays.  Ex  parte  Cowert, 
9SI  Ala.  94,  9  So.  225. 

§  10.  — -  Quorum  or  Number  Required 
to  Be  Present  to  Act 

Under  Const.  1901,  §  52,  a  majority  of 
ea(!h  house  present,  and  taking  part  in 
its  action,  is  to  be  regarded  as  the  body 
referred  to  as  one  of  the  branches  of  the 
legislature.  Farmers'  Union  Warehouse 
Co.  r.  Mcintosh,  1  Ala.  App.  407,  56  So. 
102. 

§  11. Minutes  and  Records. 

Duty  of  Clerks  or  Secretary  of  State  to 
Exchange^' — The  clerk's  official  connection 
with  the  original  legislative  journal,  and 
all  his  duties  in  respect  to  it,  except  his 
duty  of  copying  it  for  the  printers,  cease 
upon  his  delivering  it  to  the  secretary  of 
state  for  safe-keeping  after  it  has  been 
signed  by  the  secretary  and  himself;  and 
he  is  under  no  duty  to  erase  or  expunge 
an  'extraneous  and  false  entry.  State  v, 
Wilson,  26  So.  482,  12S  Ala.  259. 

Under  Code,  §  1974,  providing  that  it  is 
the  duty  of  the  secretary  of  state  to  keep 
"the  records  and  papers  belonging  to  the 
general  assembly,  keeping  the  papers  of 
each  house  separate,"  it  is  not  his  duty  to 
erase  or  expunge  extraneous  or  false  en- 
tries from  such  records.  State  v,  Wilson, 
25  So.  482,  123  Ala.  259. 

The  "official  journal"  of  each  of  the 
houses  of  the  legislature  is  the  journal 
filed  in  the  office  of  the  Secretary  of  State 
in  accordance  with  law,  and  it  controls  in 
case  of  any  discrepancy  between  it  and  the 
printed  journal.  State  v.  Martin,  48  So. 
846,   160  Ala.   181. 

Effect  of  Member  Spreading  on  Journal 
His  Protest  against  Passage  of  Bill.  —  A 
member   of   the   legislature   spreading   on 


its  journal  his  protest  against  the  passage 
of  a  -bill  merely  exercises  a  personal  pr.T- 
ilege  conferred  by  Const.  1901,  §  55,  aad 
the  protest  does  not  destroy  the  concln- 
sive  effect  of  the  legislative  journaL  Citj 
of  Ensley  v,  Simpson,  52  So.  61,  166  A]a. 
366;  Robinson  v.  City  of  Ensley  (Ala.),  5fi 
So.  69. 
§  IS.  Appointment  or  Election  of  O&cn. 

The  body  of  men  who  assembled  in  the 
United  States  court  room  in  the  city  of 
Montgomery,  November  3,  1872,  claiming 
to  be  the  general  assembly  of  the  state  of 
Alabama,  having  had  a  majority  of  the 
mem-bers  legally  elected  to  each  house,  as 
ascertained  on  the  subsequent  organiza- 
tion effected  under  the  plan  submitted  br 
the  attorney  general  of  the  United  States, 
was  the  lawful  legislature  of  the  state, 
though  it  did  not  assemble  in  the  capitol 
and  the  lieutenant  governor  did  not  pre- 
side in  the  senate;  and  the  election  of  a 
public  printer  by  such  body,  December  10. 
1872,  was  a  valid  act  Ex  parte  Screws. 
49  Al?i.  57. 

Code  1886,  §  130,  created  the  office  of 
commissioner  of  agriculture,  and  provided 
that  it  should  be  filled  by  appointment  of 
the  governor.  Act  Feb.  18,  1891,  declares 
the  office  elective,  and  provides  (§1)  that 
"at  the  general  election  in  1<892,  and  eTcrj 
two  years  thereafter,  there  shall  be  electee 
one  commissioner  of  agriculture,  whose 
term  of  office  shall  be  two  years."  Section 
2  repeals  "all  laws  and  parts  of  laws'  b 
conflict  with  the  act.  Held,  that  the  spe- 
cific provision  in  Act  Feb.  18,  1891,  order- 
ing an  election  in  1892,  controls  the  gen- 
eral rule  of  law,  as  declared  by  the  ^^ 
preme  court  of  Alabama,  that  stati2te> 
take  effect  from  the  date  of  their  enact- 
ment, and  that,  therefore,  on  the  ejcpira- 
tion  of  the  term  of  the  incumbent  in  Sep- 
tember, 1891,  the  'governor,  under  the  au- 
thority conferred  on  him  by  Code  18^^  { 
130,  had  the  power  to  appoint  a  snccesso: 
to  hold  the  office  until  the  general  elec- 
tion of  laoe.  L^ane  v,  Kolb»  M  Ala.  631. 9 
So.  873. 

Act  Feb.  18,  1891,  being  amendatofy  o: 
Code  1886,  §  130,  should  be  so  constroec 
as  to  produce  as  little  conflict  with  scch 
section  as  the  words  employed  in  the  act 
will  permit;  and  as  such  act  contains  so 
specific  provision  authorizing  a  special 
election  to  fill  the  office  from  September. 
1<891,   until   the   general  election  in  19^ 
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the  supreme  court  will  not  assume  that 
the  legislature  intended  to  take  away  the 
governor's  power  of  appointment  for  that 
period.  Lane  v.  Kolb,  92  Ala.  636»  9  So. 
873. 

I    18,    Resii^tion,   SuspMiaion,   Or    Re- 
moval of  Officers. 

In  QeneraL — ^An  enrolling  clerk  of  the 
house  af  representatives  is  an  officer  in 
the  technical  sense  of  that  term,  so  that 
he  can  not  be  removed  by  the  courts  upon 
quo  warranto;  the  remedy  against  such 
persons  is  for  the  house  of  the  general  as- 
sembly, giving  the  appointment,  to  re- 
move them.    State  v,  Gardner,  43  Ala.  234. 

An  officer,  such  as  a  county  solicitor, 
elected  by  the  vote  of  a  single  county, 
confined  in  duty  to  the  territorial  limits 
of  that  county,  is  not  a  state  officer  sub- 
ject to  impeachment,  and  the  legislature 
may  lawfully  provide  for  his  suspension 
or  removal  from  office  in  the  absence  of 
any  constitutional  provision  on  that  sub- 
ject.   Ex  parte  Wiley,  54  Ala.  226. 

"WiUful  Neglect  of  Dttty.**— The  phrase 
"willful  neglect  of  duty,"  as  used  in  Const. 
1901,  §  173,  providing  that  the  governor, 
etc.,  may  be  removed  from  office  for  will- 
ful neglect  of  duty,  corruption  in  office, 
intemperance  so  as  to  unfit  the  officer 
from  discharging  his  duties,  or  for  of- 
fences involving  moral  turpitude,  does 
not  necessarily  import  evil  motive.  State 
V.  Martin,  180  Ala.  458,  61  So.  491.  See  in 
general  the  title,  OFFICERS. 

§  14.  Compenaatioii  of  Officers  and  Feet. 

§  15.  ....^  Right  in  QeneraL 

The  general  assembly,  by  a  joint  resolu- 
tion of  both  houses  during  its  regular 
session,  having  adjourned  on  the  20th  of 
December,  1S&3,  to  meet  again  on  the  9th 
of  January,  1854,  a  member  who  went 
home  and  returned  during  the  recess  is 
entitled  to  mileage,  but  not  to  per  diem 
compensation  during  the  recess.  Ex  parte 
Pickett,  24  Ala.  91. 

When  the  general  assembly,  during  an 
annual  session  of  the  legislature,  adjourns 
for  a  month,  longer  or  shorter,  and  the  ob- 
ject of  such  adjournment  is  that  the  mem- 
bers may  return  to  their  homes,  and  the 
business  of  the  session  thereby  ceases  for 
that  time,  neither  the  members  nor  the 
officers  of  the  two  houses  are  entitled  to 
their  per  diem  compensation  for  the  pe- 


riod of  such  adjournment    Moren  v.  Blue, 
47  Ala.  709. 

§   16,    — —  Compenaation  of    Particular 
Officers. 

Gen.  Acts  1903,  p.  50,  §  1,  subd.  36,  ap- 
propriating $2,500  for  each  year  to  be 
used  for  the  department  of  archives  and 
history,  and  declaring  that  no  appropria- 
tion made  should  be  construed  to  be  in 
addition  to  the  appropriation  for  the 
same  purpose  or  purposes  made  by  sep- 
arate acts  previously  or  subsequently 
passed,  operated  as  an  implied  repeal  of 
Act  Feb.  27,  1001,  §  7  (Acts  1900-01,  p. 
1201),  appropriating  to  the  director  of 
the  department  of  archives  and  history 
the  sum  of  $700,  in  addition  to  his  sal- 
ary, for  the  maintenance  of  such  depart- 
ment. Owen  V.  Beale,  39  So.  907,  145 
Ala.  108. 

§    17.  Compensation    of    Particular 

Agents  or  Employees. 

The  agents  of  the  swamp  lands 
granted  to  the  state  by  the  federal  gov- 
ernment, appointed  by  the  governor  of 
the  state,  in  1800,  to  select  and  deter- 
mine the  swamp  lands  within  the  limits 
of  the  state,  and  the  agents  appointed 
by  the  same  authority,  in  1860,  to  obtain 
patents  from  the  federal  government  for 
the  land  so  selected,  are  entitled  to 
equal  shares  of  the  money  appropriated 
for  the  compensation  of  their  services. 
Saffold  V.  Powell,  59  Ala.  377. 

§    18.  — -  Increase     or     Reduction     of 
Compensation. 

Salary  of  Marshal  and  Librarian  of 
Supreme  Court. — ^The  annual  salary  of 
the  marshal  and  librarian  of  the  supreme 
court  being  fixed  at  $2,000,  by  Code,  § 
586,  while  the  subsequent  law,  making 
appropriations  for  the  fiscal  years  1879 
and  1^80,  appropriated  "for  compensation 
of  the  marshal  and  librarian  $1,500  in 
each  year,  in  all  $3,000,"  which  appro- 
priations were  continued  in  force  until 
January  1,  1881,  while  the  fiscal  year 
ends  on  September  30th  in  each  year; 
and  it  was  further  declared  that  these 
appropriations  "shall  not  be  construed 
to  be  in  addition  to  those  for  the  same 
purposes"  made  by  any  other  laws — 
held,  that  the  marshal  and  librarian  was 
not,  during  the  years  1879  and  1880,  en- 
titled  to  draw  more  than  $1,500  as  his 
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annual  salary.     Riggs  v.  Brewer,  64  Ala. 

§19.  Partictdar  Executive   Officers. 

The  comptroller  of  public  accounts 
has  no  authority  to  receive  payment  of 
moneys  due  to  the  state;  and  a  payment 
to  him,  being  unauthorized  and  invalid, 
does  not  discharge  the  party  making  it 
from  responsibility  to  the  state.  Van 
Dyke  v.  State,  24  Ala.  81. 


§  20.  Luibilitiet    of    Officers    for 
gence  or  Misconduct. 

Though  the  state  auditor  may  not 
deny  access  to  a  public  record  on  ac- 
count of  past  impropriety  of  conduct  of 
the  attorney  seeking  such  access,  evi- 
dence of  such  conduct  is  competent,  in 
an  action  for  denial  of  such  right,  to 
show  good  faith  and  mitigate  damages 
for  such  refusal.  Brewer  v.  Watson,  71 
Ala.  2»9. 

§  21.  Liabilities  on  Official  Bonds. 

Enforcement — The  statute  prescribing 
a  limitation  as  to  actions  against  the 
sureties  of  public  officers,  not  expressly 
including  the  state,  does  not  operate 
against  the  stkte.  Ware  v,  Greene,  37 
Ala.  494. 

§   22.  Public  Improvements  and  Works. 

Where  commissioners  of  the  state 
capitol  were  required  to  complete  their 
work  within  three  years,  and  were  au- 
thorized to  appoint  a  superintendent,  to 
be  allowed  a  fixed  salary,  the  office  and 
salary  of  the  latter  ceased  witk  the  ex- 
piration of  the  three  years.  Nichols  v. 
Comptroller,  4  Stew.  &  P.  154. 

III.  PROPERTY,  CONTRACTS, 
AND  LIABILITIES. 

§    23.  Powers    of    Particular    Boards    or 
Officers  to  Contract. 

§  24. In  General. 

The  governor  of  a  state  has  no  gen- 
eral authority  to  contract  in  the  name  of 
the  state;  and  a  power  conferred  on  him 
to  bind  the  state  by  entering  into  par- 
ticular contracts,  is  a  special,  as  distin- 
guished from  a  general,  power,  and  is 
limited  by  the  statute  conferring  it. 
State  V.  Cobb,  64  Ala.  187. 

§    25.  Individual    Interest    of    Officer    in 
Contract. 

Where   one  of    several   commissioners, 


appointed  by  the  state  to  obtain  tbe 
performance  of  a  certain  public  work. 
became  interested  in  a  contract  with  the 
commissioners  to  perform  the  work,  it 
was  held  that  the  agreement  was  igaicit 
public  policy,  a  fraud  on  t^e  state,  iid 
could  not  be  enforced.  McGehee  r 
Lindsay,  6  Ala.   16. 

» 

§  26.  Construction  and  Operatioo  of 
Contracts. 
Code  1876,  §  115,  provides  that  "ill  ?! 
the  public  printing  and  binding  anthDr- 
ized  by  law  shall  be  given  to  such  pr- 
son,  company,  or  firm,  by  the  oticr 
now  authorized,  to  be  executed  in  th; 
manner  now  required  by  law,  and  h 
shall  receive  his  compensation  thereto: 
under  the  contract,  on  the  same  er- 
dence,  and  in  the  same  manner,  as  cot 
provided  by  law."  The  agricultural  d^ 
partment  was  first  established  in  ivt 
and  by  Acts  1884-85,  p.  168,  all  mancr 
arising  from  its  operations  is  reqcire: 
to  be  kept  in  a  separate  fund  for  its  ex- 
clusive use,  all  sums  necessary  for  it- 
support  to  be  paid  therefrom  under  nc': 
rules  as  the  governor  shall  prescr2« 
Held,  construing  these  and  other  stat- 
utes, that  the  contract  for  public  p:::::- 
ing  does  not  include  printing  reqcirt. 
for  the  use  of  the  agricultural  debar- 
ment. Brown  v.  Seay,  86  Ala.  122»  5  Sc 
216. 

§    27.  Performance   or    Breach   of  to* 
tracts. 

A  state  has  the  same  power  as  an  ''• 
dividual  debtor  to  provide  for  the  a:- 
justment,  security,  or  pa3rinent  of  par- 
ticular claims  against  it,  omitting  otbcr« 
of  greater  or  less  obligation;  but  i:  cr 
not,  by  any  act  of  its  own,  lessen,  chasgt. 
or  destroy  the  obligation  of  contract) 
into  which  it  has  entered.  State  r 
Cobb,  64  Ala.  127. 

■ 

§  26.  Torts. 

Only  by  express  legislation  caa  s 
state  be  held  to  answer  in  an  action  fr 
the  tortious  act  of  any  officer  or  age:* 
employed  to  administer  public  affa-^ 
as  in  case  of  the  killing  of  horses  by  s 
train  run  by  the  state  receiver  of  a  rai- 
road;  Rev.  Code,  §  d534,  being  only  r- 
tended  to  afford  persons  having  cj:t> 
against  a  state  a  mode  of  ascenairr^ 
whether  or  not  they  were   well  fouE-j: 
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and  not  to  create  original  liabilities  on 
the  part  of  the  state.  State  v.  Hill,  54 
Ala.  67. 

A  state  is  not  liable  for  a  tort  com- 
mitted by  its  agents,  and  hence,  where 
the  warden  of  the  state  prison  had  timber 
cut  on  land  adjoining  the  penitentiary 
grounds,  it  is  no  defense,  in  an  action 
for  trespass,  that  he  was  acting  within 
the  scope  of  his  authority  as  an  officer 
of  the  state.  Elmore  v.  Fields,  153  Ala. 
345,  45   So.  66. 

IV.     FISCAL   MANAGEMENT,    PUB- 
Lie    DEBT,    AND    SECURITIES. 

§  88.  Loaning  and  Investment  of  Funds. 

Act  1859-60,  No.  68,  provided  for  a 
loan  to  railroad  companies  of  the  state 
3  per  cent  fund,  and  its  interest,  which 
had  been  created  for  internal  improve- 
ments. Held,  that  where  any  of  the 
companies  to  which  loans  of  said  fund 
were  granted  applied  for  the  same  within 
six  months  after  the  passage  of  the  act, 
and  in  the  manner  prescribed  therein, 
and  that  such  loan  was  postponed  by 
the  governor,  a  subsequent  application 
may  be  made  in  the  renewal  of  the  first 
application;  such  postponement  not  for- 
feiting the  right  to  the  loan.  Ex  parte 
Selma  &!  G.  R.  Co.,  46  Ala.  423. 

Act  Cong.  March  2,  1819,  gave  to  the 
state  of  Alabama  certain  lands  and  the 
proceeds  thereof  for  the  purpose  of  in- 
ternal improvement;  Act  Leg.  Feb.  18, 
1860,  grants  a  loan  and  appropriation  of 
a  certain  amount  of  such  proceeds  to 
the  Selma  &  Gulf  Railroad  Company  on 
its  complying  with  the  requirements  of 
said  act;  and  §  9  provides  that,  in  case 
the  funds  in  the  treasury  not  otherwise 
appropriated  and  required  to  meet  other 
appropriations  shall  be  insufficient  to 
satisfy  the  loans  authorized  at  the  time 
the  same  shall  be  applied  for,  the  gov- 
ernor shall  have  power  to  direct  the 
amount  in  the  treasury  not  required  to 
meet  other  appropriations  to  be  distrib- 
uted pro  rata  among  such  of  said  com- 
panies as  shall  apply  for  loans,  and  that 
the  balance  of  such  loans  shall  be  post- 
poned until  the  amount  in  the  treasury 
shall  be  sufficient  to  satisfy  the  same; 
and  §§  14  and  18  declare  that,  if  any  of 
the  companies  mentioned  shall  fail  for 
ibi  months   to  apply  for   the  loans   pre- 


scribed and  to  comply  with  the  require- 
ments prescribed,  the  amount  proposed 
to  be  loaned  such  company  shall  be 
loaned  pro  rata  to  other  companies. 
Held,  on  it  appearing  that  the  Selma  & 
Gulf  Railroad  Company  had  applied  for 
the  loan  granted  it  within  six  months 
after  the  passage  of  the  act,  and  in  the 
manner  prescribed  therein,  but  that 
such  loan  was  postponed  by  the  gov- 
ernor, that  the  postponement  did  not 
forfeit  the  right  granted  under  the  act. 
Ex  parte  Selma  &  G.  R.  Co.,  46  Ala.  423. 

§  80.  Special  Funds. 

Act  Feb.  25,  1889,  requiring  the  state 
to  pay  the  costs  in  cases  wherein  the 
defendants  are  sentenced  to  the  peni- 
tentiary, does  not  authorize  the  reten- 
tion for  that  purpose  of  moneys  re- 
ceived under  Act  Feb.  28,  1887,  which 
provided  for  the  payment  of  salaries  to 
solicitors  instead  of  fees,  and  required 
the  payment  into  the  state  treasury  of 
certain  former  fees,  any  surplus  remain- 
ing over  after  the  deduction  of  salaries 
to  be  repaid  proportionately  to  the  coun- 
ties. Purifoy  v.  Andrews,  101  Ala.  643, 
16  So.  541,  cited  in  note  in  42  L.  R.  A.  69. 

§  31.  Appropriations. 

§  32.  — -  Making    and  Requisites. 

It  is  not  necessary,  in  order  to  au- 
thorize the  comptroller  to  draw  his  war- 
rant on  the  treasury  for  the  amount  of 
a  salary,  that  there  should  be  a  special 
yearly  appropriation  by  statute,  where 
there  is  a  general  law  fixing  the  amount 
of  the  salary  and  prescribing  payment 
thereof  at  particular  periods.  Nichols 
V.  Comptroller,  4  Stew.  &  P.  154. 

A  resolution  of  the  senate,  requiring 
its  president  and  its  secretary  to  certify 
the  accounts  of  its  duly  elected  and  ap- 
pointed officers  for  their  per  diem  com- 
pensation during  the  recess,  is  not  a 
law,  within  the  meaning  of  Const,  art. 
4,  §  31,  which  declares  that  no  money 
shall  be  drawn  from  the  treasury,  but  in 
pursuance  of  an  appropriation  made  by 
law.  Reynolds  v.  Blue,  47  Ala.  711,  cited 
in  note  in  16  L.  R.  A.,  N.  S.,  637. 

§  33.  Warrants    and    Certificates    of  In- 
debtedness. 

§  34.  — —  Power  and  Duty  to  Issue. 

Act   Dec.   9,    1882,    providing    for   the 
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appointment  of  a  salt  commissioner  by 
the  governor  and  fixing  his  compensa- 
tion, does  not  authorize  the  comptroller 
of  public  accounts  to  draw  any  warrant 
on  the  treasurer  for  the  payment  of  the 
compensation  of  the  salt  commissioner. 
Chisholm  v.  McGehee,  41  Ala.  1^. 

Funding  Act  Dec.  19,  ia78»  |  15,  (Sess. 
Acts  1873,  pp.  40^6),  forbids  the  state 
auditor  to  issue  any  warrant  on  the 
state  treasurer  after  January  1,  1974,  unless 
there  are  at  the  time  funds  in  the  treas- 
ury applicable  to  its  payment,  and  the 
first  proviso  of  such  section  provides 
that  any  public  creditor  may,  if  he  elect, 
rejceive  payment  of  his  claim  on  the  au- 
ditor's warrant,  so  expressed,  in  the  ob- 
ligations therein  authorized,  "if  such  be 
then  in  the  treasury."  Held,  that  the 
words  quoted  meant  simply  that  the  ob- 
ligations must  be  in  the  possession  or 
under  the  control  of  the  proper  state 
officers,  and  not  that  they  must  have 
been  issued  by  the  auditor  and  have 
come  back  into  the  treasury  in  payment 
of  taxes;  and  it  is  the  auditor's  duty,  on 
the  demand  of  any  state  officer  electing 
to  receive  payment. of  his  salary  in  such 
obligations,  to  draw  in  such  officer's  fa- 
vor his  warrant  on  the  treasurer,  ex- 
pressing on  its  face  that  it  is  payable  in 
such  obligations.  Smith  v,  Jones,  59 
Ala.  465. 

Code  of  1876,  §  696,  Conttnied.— It  is 
the  fact  of  default  by  a  public  official,  and 
not  its  ascertainment  by  suit,  which 
makes  it  the  duty  of  the  auditor,  under 
Code  1S7<(,  §  596,  to  withhold  a  warrant 
from  such  public  defaulter  for  moneys 
due  him  by  the  state;  and  such  default 
sufficiently  appears,  if  shown  by  the  rec- 
ords and  books  in  the  auditor's  office. 
State  V.  Brewer,  62  Ala.  215. 

The  fact  that  the  default,  out  of  which 
his  indebtedness  to  the  state  arose,  oc- 
curred in  the  discharge  of  the  duties  of 
another  and  distinct  office  from  that  in 
which  the  defaulter  earned  the  amount 
claimed  from  the  state,  does  not  affect 
the  right  and  duty  of  the  auditor  to 
withhold  from  him  a  warrant  for  that 
amount,  under  Code  1876,  §  96.  State  v. 
Brewer,  62  Ala.  215. 

The  withholding  by  the  auditor  of  a 
warrant  for  money  due  by  the  state  to 
an  officer,    on    the    ground  that    he  is  a 


public  defaulter  to  an  amount  excted- 
ing  the  amount  claimed,  is  not  cocclo- 
sive  of  the  fact  or  amount  of  the  de- 
fault, and  amounts  to  no  more  than  :\t 
refusal  of  an  individual  to  answer  a  de- 
mand against  him,  because  he  has  a  set- 
off.    State  V.  Brewer,  62  Ala.  215. 

If  the  auditor  refuses  to  draw  bi 
warrant  for  just  claims  afipainst  the  state. 
for  the  payment  of  which  provision  ii 
made  by  law,  mandamus  is  the  remedy, 
and,  when  the  refusal  is  put  on  iht 
ground  that  the  applicant  is  a  public  de- 
faulter to  an  amount  exceeding  the 
amount  claimed,  the  answer  may  be 
controverted  and  the  default  established 
or  disproved;  but  where  the  answer  sets 
up  such  default,  and  the  relator  dex:::* 
mandamus  must  be  denied.  State  : 
Brewer,  62  Ala.  215. 

§  86.  Bills  of   Credit   and  Other   Sccori- 
ties  Intended  to  Circolatie  ae  Money. 

Confederate  money  is  within  the  pr> 
hibition  of  the  United  States  constTti- 
tion  against  bills  of  credit  issued  bv 
states;  and  hence  they  could  form  zo 
consideration  for  a  note.  Hale  r.  Hil- 
ton, 44  Ala.  134. 

§  86.  Bonds  and  Other  Securhiet. 
§  87.  Power  and  Duty  to  lasae. 

Act  Nov.  17,  1868,  providing  for  i*r; 
indorsement  by  the  governor,  in  iht 
name  of  the  state,  of  certain  railrQad 
bonds,  contains  provisions  intended  r. 
protect  the  state  against  indorsemesrs 
obtained  by  fraud  or  mistake,  or  boc^s 
sold  by  the  company  at  less  than  90  centi 
on  the  dollar;  and  exact  conformity  hi- 
tween  the  amount  of  bonds  indorsed 
and  the  actual  length  of  the  road,  at  t^e 
rate  of  $16,000  per  mile,  is  not  a  "terr. 
condition,  or  requirement  of  the  sat- 
ute,"  on  which  depended  the  power  art 
duty  of  the  governor  to  make  the  .2- 
dorsements.     State  v.  Cobb,  M  AU.  liT 

Retirement  of  Old  Bonds  in  KwlMagc 
for  New.— The  act  of  February  S3,  iSTr 
authorizing  the  retirement  of  the  bosdf 
of  the  Alabama  &  Chattanooga  Raihm. 
Company,  which  had  been  indorsed  by  tfo 
governor  in  the  name  of  the  state,  as- 
the  substitution  of  new  bonds  in  ttt " 
stead,  embraces  and  applies  to  aO  th; 
indorsed  bonds  bearing  date  in  1869.  a-  . 
makes  no  distinction  between  those  r^^*- 
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ularly  issued  and  those  reported  by  the 
"state-debt  commissioners"  as  "over- 
issue."    State  V.  Cobb,  64  Ala.  127. 

i 

§  38. Validity  in  General. 

Under  Act  November  17,  1868,  and  Act 
February  19,  1867,  if  satisfactory  proof 
was  made  to  the  governor  of  the  com- 
pletion and  equipment  of  a  specified  num- 
ber of  miles  of  the  road  named  in  such 
acts,  and  the  affidavit  and  resolution '  re- 
quired by  the  statute  were  made  and 
presented  to  him,  it  was  his  duty,  not 
having  reason  to  doubt  the  truth  of  the 
facts  as  stated  and  certified,  to  indorse 
the  bonds  of  the  company  to  the  amount 
thereby  shown  to  be  proper,  and  such 
indorsements  would  be  a  valid  exercise 
of  his  statutory  power,  and  would  be 
binding  on  the  state,  though  it  might 
be  made  to  appear,  in  a  subsequent  con- 
troversy between  individual  bondholders, 
that  the  affidavits  were  false,  and  that  he 
had  in  fact  indorsed  more  bonds  than 
the  company  was  entitled  to  receive. 
State  V.  Cobb,  64  Ala.  127. 

V.  ACTION. 

5  30.  Capacity-  of  State  to  Sue  in  Gen- 
eraL 

An  action  for  money  had  and  received 
brought  by  the  state  against  one  who 
has  received  state  funds,  with  knowledge 
of  their  character,  from  the  treasurer  in 
discharge  of  a  private  debt,  does  not 
ratify  the  illegal  act  of  the  treasurer  nor 
discharge  the  treasurer  from  liability,  so 
as  to  require  express  legislative  author- 
ity to  bring  the  action.  Wolff e  v.  State, 
79  Ala.  201. 

Code,  §  2573,  authorizes  suits  in  eject- 
ment by  the  state  in  all  cases  where  un- 
der like  circumstances  an  action  could 
lie  between  individuals.  Gaston  v.  State, 
88  Ala.  459,  7  So.  340. 

§   40.  LiabOity  and  Consent  of  State  to 
Be  Sued  in  General 

§  iO  (1)  In  GeneraL 

The  state  may  not  be  sued  except  by 
its  consent.  State  Land  Co.  v.  Roe,  166 
Ala.  63,  51  So.  991. 

Public  institutions,  created  by  the  state 
for  charitable  or  educational  purposes, 
are  a  part  of  the  state,  together  with  all 
the  property  held  by  them,  and  they  are 


not  subject  to  action,  though  their  char- 
ters expressly  so  provide,  since  Const. 
1901,  §  14,  prohibits  the  state  from  being 
sued  in  any  court  of  law  or  equity.  Cox 
V.  Board  of  Trustees  of  University  of 
Alabama,  161  Ala.  639,  49  So.  814,  citing 
White  V,  Alabama  Insane  Hospital,  138 
Ala.  479,  35  So.  454. 

Waiver  of  Immunity. — The  failure  of 
the  Alabama  Girls'  Industrial  School,  an 
agency  of  the  state,  when  sued,  in  viola- 
tion of  Const.  1901,  art.  1,  §  14,  providing 
that  the-  state  shall  never  be  made  a  de- 
fendant in  any  court,  to  claim  immunity 
from  being  sued  and  to  raise  the  ques- 
tion of  the  jurisdiction  of  the  court,  is 
not  a  waiver  by  if  of  its  immunity,  and 
the  court  does  not  have  jurisdiction  to 
render  judgment  against  it.  Alabama 
Girls'  Industrial  School  t/.  Adler,  144  Ala. 
555,  42  So.  116. 

Withdrawal  of  Consent  or  Permission. 
— ^Thc  proposals  to  the  people  of  Ala- 
bama territory  relative  to  what  is  now 
known  as  the  "3  per  cent,  fund,"  made 
in  Act  Cong.  March  2,  1819,  which  au- 
thorized the  formation  of  a  constitution 
and  state  government,  amounted  to  a 
concession  by  l4ie  United  States  to  *the 
state  of  Alabama  of  three-fifths  of  5  per 
cent,  of  the  net  proceeds  of  the  sales  of 
public  lands  lying  in  the  state,  to  be  used 
by  the  state,  under  direction  of  the  leg- 
islature, in  making  improvements  of  pub* 
lie  roads,  canals,  etc.;  but  neither  any- 
thing contained  in  such  proposals,  nor 
in  the  subsequet  relations  of  the  state 
to  the  fund,  operate  to  prevent  the  state 
from  withdrawing  its  permission  to  be 
sUed  in  its  own  courts  as  to  claims  grow- 
ing out  of  the  fund.  South  &  N.  A.  R. 
Co.  V,  State,  53  Ala.  637. 

§  40  (2)   What  Are  Suits  against  State 
or  State  Officers. 

Under  Acts  1892-93,  p.  1002,  Acts  1896- 
97,  p.  1171,  and  Acts  1900-01,  p.  2247, 
establishing  the  Alabama  Girls'  Industrial 
School,  for  the  purpose  of  giving  instruc- 
tion in  the  liberal  arts  and  sciences,  etc., 
the  school  is  a  mere  agency  of  the  state, 
and  all  its  property  is  owned  by  the  state, 
and  an  action  against  it  is  substantially 
an  action  against  the  state.  Alabama 
Girls*  Industrial  School  v,  Reynolds,  143 
Ala.  579,  42  So.  114. 
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§  41.  Rights  of  Action  by  State  or  State 
Officers. 

No  action  can  be  maintained  by  the 
state  against  the  comptroller  for  public 
money  paid  to  him  by  its  agents  with- 
out authority.  Van  Dyke  v.  State,  24 
Ala.  81. 

The  failure  of  the  county  auditor,  in 
settling  with  a  public  official,  to  include 
items  with  which  he  was  justly  charge- 
able, will  not  debar  the  state  from  an  ap- 
propriate action  against  the  officer;  but 
the  error  must  be  shown,  as  in  other 
cases  of  mistakes  in  accounting,  and  can 
not  be  proved  or  shown,  prima  facie,  by 
a  restatement  by  a  succeeding  auditor. 
State  V.  Brewer,  61  Ala.  318. 

§  4S.  Set-Off  and  Counterdaim. 

The  statute  of  set-off  (Clay's  Dig. 
p.  338)  does  not  apply  to  suits  instituted 
by  the  state  against  its  debtors.  White 
V,  Governor,  18  Ala.  767. 

Const,  art.  1,  §  15,  providing  that  the 
state  can  not  be  made  a  defendant  in  any 
court  of  law  or  equity,  applies  to  a  cross 
bill  seeking  affirmative  relief  ^gainst  the 
state.  Holmes  v.  State,  100  Ala.  291,  14 
So.  51. 

Under  Const.  Bill  of  Rights,  §  14,  pro- 
viding that  the  state  shall  never  be  made 
a  defendant  in  any  court,  a  cross-bill 
seeking  affirmative  relief  does  not  lie 
against  the  state,  or  a  corporation  which 
is  a  mere  agency  of  the  »tate,  notwith- 
standing section  240,  providing  that  cor- 
porations shall  be  subject  to  be  sued  as 
natural  persons;  it  not  destroying  the 
immunity  granted.  Alabama  Girls'  In- 
dustrial School  V.  Reynolds,  143  Ala.  579, 
42  So.  114,  cited  in  notes  in  33  L.  K  A., 
N.    S.,   380,   382. 

§  43.  Jurisdiction  and  Venue. 

As  to  jurisdiction  of  federal  courts  in 
controversies  between  states,  see  the  title 
COURTS.  As  to  removal  of  cause  from 
state  to  federal  court,  see  the  title  RE- 
MOVAL OF  CAUSES. 

Const,  art.  6,  §  9,  provides  that  "the 
general  assembly  shall  direct  by  law  in 
what  manner,  jand  in  what  courts,  suits 
may  be  brought  against  the  state;"  and 
Code,  §  2138,  has  directed  that  suits  may 
be  brought  against  the  state  in  the  cir- 
cuit courts.  Held,  that  a  suit  brought 
against   the   state   in   the   chancery   court 


is   without   authority.      Ex   parte  Grctcc, 
29  Ala.  52. 

The  repeal  of  a  law  authorizing  sohs 
against  the  state,  strips  a  court  in  vbich 
such  suit  is  pending  of  all  jurisdiction  to 
proceed  further  in  the  cause.  Ex  par^ 
State,   52  Ala.   231. 

§  44.  Time     to     Sue,     Lrimitatioiu    and 
Laches. 

As  to  computation  of  period  of  limi- 
tations, see  the  title  LIMITATION  Or 
ACTIONS. 

Code  1896,  §  2794,  fixing:  the  period  c: 
20  years  as  the  limitation  for  actions  br 
the  state  for  the  recovery  of  property 
applies  to  an  action  to  recover  state  \3s» 
versity  land,  though  the  state  holds  sccb 
land  as  trustee  for  the  university.  Coi 
V.   Board,   161   Ala.   639,   49    So.  814. 

An  action  by  the  trustees  of  the  Mnr 
versity  of  Alabama  for  land  granted  tc 
it  in  1885,  and  since  then  held  adverselr. 
is  governed  by  Code  1896,  §  2794,  txi^-f 
the  period  of  20  years  as  the  limiutici: 
for  actions  by  the  state  for  the  recov- 
ery of  property.  Cox  v.  Board,  161  All. 
639,  49   So.   814. 

"It  is  a  cardinal  rule  that  the  sutctt 
of  limitations,  unless  so  expressed,  i<xs 
not  run  against  the  state;  but  it  is  eqmllr 
a  cardinal  rule  that  they  do  run  asnics: 
the  state,  if  so  expressed.  The  state  oc. 
certainly  by  grants  dispose  of  this  Uc: 
for  legitimate  purposes.  It  could  aotko-- 
ize  the  board  of  trustees  to  dispose  y. 
them  for  legitimate  purposes.  The  zcj 
of  congress  and  of  the  legislature  ba^? 
authorized  such  dispositions,  and»  vrct 
they  have  been  disposed  of  in  the  mar- 
ner  provided  by  the  acts  of  congress  a^c 
of  the  legislature,  the  objects  and  pur- 
poses or  motive  which  caused  the  grar: 
can  not  be  inquired  into  a  court  ox  lav 
in  an  action  of  ejectment,  in  which  pare> 
equitable  defenses  can  not  avail,  it  xay 
be  conceded  that  the  state  by  its  grac^^ 
or  in  passing  the  statute  of  limitarw''~> 
which  might  defeat  the  title  to  i^tit 
lands,  may  have  violated  its  trust  yet  r. 
has  been  uniformly  held  by  this  cosri 
that  a  deed  by  a  trustee  in  violatior.  c>: 
his  trust  nevertheless  conveys  legal  trtl^ 
and  is  valid  in  a  court  of  law.  Robis>"' 
V,  Pierce.  118  Ala.  273,  24  So.  984.  N 
then,  it  appears  that,  so  far  as  the  Ie$2 
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title  18  concerned,  a  grant  by  the  state 
would  be  valid,  though  it  was  in  breach 
of  its  trust.  This  being  true,  the  statute 
of  limitations  must  prevail,  notwithstand- 
ing the  trust  imposed  upon  the  state  and 
the  board  of  trustees  by  virtue  of  the 
grrants  of  this  land/'  Cox  v.  Board,  161 
Ala.  639,  49  So.  814,  820. 

§  49.  Parties. 

Joinder  of  States  as  Party  Defendant 

— Since,  under  Const.  1875,  art.  1,  §  15, 
the  state  can  not  be  made  a  party  de- 
fendant to  an  action  a't  law  nor  a  suit 
in  equity,  the  state  is  not  a  necessary  or 
proper  party  to  an  action  by  the  holders 
of  railroad  bonds  guaranteed  by  the  state 
and  secured  by  a  trust  deed  for  the  bene- 
fit of  such  bondholders,  for  the  appoint- 
ment of  receivers,  etc.  Kelly  v.  Alabama 
&  €.  R.  Co.,  58  Ala.  489. 

§  4e.  Pleading. 

The  question  of  the  right  of  the  state 
to  sue  can  not  be  raised  by  demurrer  to 
the  declaration,  yan  Dyke  v.  State,  24 
Ala.  81. 

Where  the  warden  of  the  state  peni- 
tentiary  was   sued   for   trespass,   a   mere 


averment  that  his  act  was  committed  on 
behalf  of  the  state  does  not  make  the 
suit  one  against  the  state.  Elmore  v. 
Fields,  153  Ala.  345,  45  So.  66. 

In  such  case,  a  plea  by  defendant  set- 
ting up  ownership  and  possession  of  the 
state  to  certain  land  in  the  vicinity  of 
that  set  out  in  the  complaint,  but  not 
controverting  plaintiffs  title  or  possession 
to  that  land,  is  demurrable.  Elmore  v. 
Fields,  153  Ala.  345,  45  So.  66. 

§  47.  Judgment 

Under  Const.  1901,  art  1,  §  14,  provid- 
ing that  the  state  shall  never  be  made  a 
defendant  in  any  court,  a  judgment 
against  the  Alabama  Girls'  Industrial 
School,  being  in  effect  a  judgment  against 
the  state,  is  void  for  want  of  jurisdiction 
in  the  court  to  hear  the  cause.  Alabama 
Girls'  Industrial  School  v.  Adler,  144  Ala. 
555,  42  So.  116. 

§  48.  Costs. 

No  costs  can  be  adjudged  against  the 
state,  when  it  is  plaifatiff  in  a  civil  action 
and  fails  in  its  suit.  Collier  v,  Powell, 
23   Ala.  579. 


State's  Evidence. 

See  the  title  CRIMINAL  LAW. 

State  Statutes. 

See  the  title  STATUTES. 

Stating  Account. 

See  the  titles  ACCOUNT;  ASSIGNMENTS  FOR  BENEFIT  OF  CREDIT- 
ORS;  BANKRUPTCY;  EXECUTORS  AND  ADMINISTRATORS;  GUARDIAN 
AND  WARD;  INSOLVENCY;  PRINCIPAL  AND  AGENT;  RECEIVERS; 
TRUSTS,  and  other  appropriate  titles. 

Stating  Part  of  Bill. 

•    See  the  title  EQUITY. 


Station  Agents. 

See  the  title  CARRIERS. 


Station. 

Sec  the  titles  CARRIERS;  RAILROADS. 

■  ■ 

Statutics. 

See  the  title  EVIDENCE. 

Status  Quo. 

See  the  title  CANCELLATION  OF  INSTRUMENTS. 

Statute  of  Dbtributiont. 

See  the  title  DESCENT  AND  DISTRIBUTION. 

Statute  of  Frauds. 

See  the  title  FRAUDS;  STATUTE  OF. 

Statute  of  Limitation. 

See  the  title  LIMITATION  OF  ACTIONS. 

Statute  of  Uses. 

See  the  title  TRUSTS. 

Stetute  of  Wills. 

See  the  title  WILLS. 
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STATUTES. 

I.  Enactment,  Beqnisites,  and  Validity  in  CtoneraL 

§  1.  Powers  and  Duties  of  Legislature  in  General. 
§  2.  Powers  of  Legislature  at  Special  or  Extra  Session. 
§  3.  Powers  of  Separate  Houses  or  Branches  of  Legislature. 
§  4.  Notice  of  Intention  to  Apply  for  Enactment. 

§  4  (1)  Necessity  for  Notice. 

§  4  (2)  Sufficiency  of  Notice. 

§  4  (3)  Publication  of  Notice,  Proof  Thereof,  and  Spreading  on 

Journal. 
§    5.  Reference  of  Bills  to  Committees  and  Reports  Thereon. 
§    6.  Reading  and  Consideration  of  Bills^ 
§    7.  Amendment  of  Pending  Bills. 

§  7  (ij  In  General. 
§    8.  Passage  of  Bills. 

§    9.  In  General. 

§  10.  Mode  of  Voting,  and  Entry  of  Yeas  and  Nays. 

§  11.  — : —  Number  of  Votes  Required. 

§  12.  Particular  Classes  of  Acts, 

§  13.  Concurrence  of  Separate  Houses  or  Branches  of  Legislature. 
§  14.  Approval  or  Veto  by  Executory  Authority. 

§  15. Recall  by  Legislature. 

§  16.  Time  for  Action  by  Executive. 

§  17. Effect  of  Adjournment  of  Legislature. 

§  18.  Enrollment,  Authentication,  and  Filing. 

§  19.  Promulgation  and  Publication. 

§  20.  Errors  or  Omissions  in  Enrollment  or  Publication. 

§  21.  Formal  Requisites  of  Acts, 

§  22.  Validity  and  Sufficiency  of  Provisions. 

§  23. .In  General 

§  24.  Certainty  and  Definiteness. 

§  25.  Consistency  or  Repugnancy. 

§  26.  Possibility  of  Performance  or  Enforcement. 

§  27.  Re-Enactment,  Recital,  or  Incorporation  of  Previous.  Act. 
§  28.  Recognition  of  Previous  Invalid  Act. 
§  29.  Determination  of  Validity  of  Enactment. 

§  30.  Judicial  Authority  and  Duty  in  General. 

§  31.  Scope  of  Inquiry  in  General. 

§  32.  Presumptions  and  Construction  in  Favor  of  Validity. 

§  33.  Effect  of  Total  Invalidity. 
§  34.  Effect  of  Partial  Invalidity. 

§  34     (1)  In  General. 

§  34     (2)  Acts  Relating  to  Particular  Subjects  in  General. 

§  34     (3)  Courts  and  Judicial  Officers. 

§  34     (4)  Counties,  Towns,  and  Municipalities. 
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§  34     (5)  Eminent    Domain,  Public    Improvements,  and    Special 

Assessments. 

§  34     (6)  Public  Offenses,   Prosecutions,  and   Punishments. 
§  34     (7)  Civil  Remedies  and  Procedure. 

§  34     (8)  Taxation,  License  Fees,  and  Public  Funds. 

§  34     (9)  Intoxicating  Liquors. 

§  34  (10)  Subjects  and  Titles  of  Acts. 

n.  General  and  Special  or  Local  Laws. 

§  35.  Power  to  Enact  in  General. 

§  36.  Laws  of  General  or  Public  Nature. 

§  37.  Uniformity  of  Operation  of  General  Laws. 

§  38.  In  General. 

§  39.  Places. 

§  39  (1)  In  General. 
§  40.  Subject  Matter. 

§  40  (1)  Courts,  Jurisdictions,  and  Procedure. 
§  41.  Modification,  Suspension,  or  Partial  Repeal  of  General  Law. 
§  42.  Applicability  of  General  Law  as  Affecting  Validity  of  Special  o: 
Local  Law. 

§  42  (1)  In  General. 

§  42  (2)  Municipal  Government  and  Administration  Thereof. 

§  42  (3)  Courts  and  Procedure  Therein. 

§  42  (4)  Public  Officers. 

§  42  (5)  Taxation  and  Licenses. 

§  43.  Laws  of  Special,  Local,  or  Private  Nature  in  General. 
§  43  (1)  Local  Option  Laws. 
§  43  (2)  Regulation  of  Liquor  Traffic. 

§  44.  Regulation  of  Personal  Status,  Rights,  and  Relations. 

§  45.  Grants  and  Regulation  of  Franchises,  Privileges,  and  Immunitio. 

§  46.  Creation  and  Regulation  of  Corporations  and  Corporate  Officer?. 

§  46  (1)  In  General. 

§  46  (2)  Amendments  of  Charters  and  Grants  of  Special  Powers 

§  47.  Regulation  of  Rights  of  Property,  Transfers,  and  Incumbrances 
§  48.  Regulation  of  Civil  Remedies  and  Proceedings. 

§  48  (1)  Provisions  as  to  Juries. 

§  48  (2)  Matters  of  Practice  and  Procedure. 

§  49.  Regulation  of  Criminal  Prosecutions  and  Punishments. 

§  50.  Incorporation,   Alteration,  and  Dissolution  of   Municipalities. 

§  50  (1)  In  General. 

§  50  (2)  Amendment  or  Repeal  of  Charters  and  Disincorpontkr 

§  51.  Classification   of  Counties,   Towns,   and   Municipal   Corporation? 

§  52.  Grounds  and  Validity. 

§  53.  Validity  of  Acts  Relating  to  Classes. 

§  54.  Regulation  of  Government  and  Affairs  of  Counties,  Towns  ar.i 
Municipalities  in  General. 
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.§  54  (1)  In  General. 

§  54  (2)  Location  or  Removal  of  County  Seat.  . 

§  55.  Regulation  of  Taxation,  Indebtedness,  and  Public  Funds. 
§  55  (1)  In  General. 

§  55  (2)  License  Fees.  r 

§  55  (3)  Creation  and  Funding  of  Indebtedness. 

§  56.  Establishment,  Organization,  and  Jurisdiction  of  Courts. 

§  56  (1)  In  General. 

§  56  (2)  Change  or  Consolidation  of  Courts  or  Judicial  Districts. 
§  57.  Creation  and  Regulation  of  Public  Offices. 

§  58.  Appointment  or  Election  and  Removal  of  Officers. 

§  59.  Compensation  of  Officers,  and  Fees. 

§  60.  Curative  Statutes. 

m.   Subjects  and  Titles  of  Acts. 

§  61.  Constitutional  Requirements  and  Restrictions. 
§  62.  Acts  Relating  to  One  or  More  Subjects. 

§  62  (1)  In  General. 

§  62  (2)  Regulation  of  Private  Rights,  Remedies,  and  Liabilities. 

§  62  (3)  Creation  and  Definition  of  Offenses,  and  Provisions  for 

Punishment,  and  Civil  Liability  Therefor. 

§  62  (4)  Counties,  Towns,  and  Municipalities. 

§  62  (5)  Taxation  and  Public  Funds. 

§  62  (6)  Appropriations. 

§  62  (7)  Public  Property,  Improvements,  and  Works. 

§  62  (8)  Courts  and  Judges. 

§  62  (9)  Public  Officers. 

§  63  Validity  of  Acts  Relating  to  More  Than  One  Subject. 

§  64.  Expression  in  Title  of  Subject  of  Act  in  General. 

§  65.  Titles  and  Provisions  of  Acts  Relating  to  Particular  Subjects. 

§  66.  In  General. 

§  66  (1)  In  General. 

§  66  (2)  Preservation,  Procreation,  and  Regulation  of  Game  and  ^ 

Fish. 

§  66  (3)  Promotion  of  Health. 

§  67.  Franchises,  Privileges,  and  Immunities. 

§  68.  Corporations  and  Corporate  Offices. 

§  68  (1)  In  General. 

§  68  (2)  Special  Acts  of  Incorporation. 

§  68  (3)  Regulation  and  Control. 

§  68  (4)  Amending  and  Repealing  Acts.  s 

§  69.  Occupations  and  Employments. 

§  69  (1)  In  General. 

§  69  (2)  Manufacture  and  Sale  of  Intoxicating  Liquors. 

§  70.  Rights  of  Property  Transfers  and  Incumbrances. 
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§  70  (1)  In  General. 

§  70  (2)  Records. 

§  71.  Contracts  and  Rights  and  Liabilities  under  Contracts. 

§  72.  Civil  Remedies  and  Proceedings, 

§  72  (1)  In  General. 

§  72  (2)  Personal  Injuries. 

§  72  (3)  Enforcement  of  Lien$. 
§  73.  Crimes  and  Criminal  Prosecutions  and  Punishments. 

§  73  (1)  In  General. 

§  73  (2)  Gaming. 

§  73  (3)  Punishments. 

§  73  (4)  Amending  and  Repealing  Acts. 

§  74.  State  Government  and  Administration  Thereof.- 

§  75.  Counties,  Towns,  and  Municipal  Corporations. 

§  75  (1)  Organization  and  Alteration  of  Counties  and  Towns. 

§  75  (2)  Incorporation,  Alteration,  and  Dissolution  of  Munidpal}- 

ties. 

§  75  (3)  Government  and  Affairs  of  Counties,  Towns  and  Munic- 
ipal Coiporations  in  General. 

§  75  (4)  Indebtedness. 

§  75  (5)  Amendment,  Repeal,  and  Reincorporation. 
§  76.  Taxation,  Licenses,  and  Public  Funds. 

§  76  (1)  In  General. 

§  76  (2)  School  Taxes  and  Funds. 
§  77.  —  Sdiools  and  School  Districts. 

%77  (1)  In  General. 

§  77  (2)  Reorganization  and  Consolidation  of  School  Districts. 

§  77  (3)  Control  and  Management  of  Schools. 
§  78.  Highways,  Bridges,  and  Other  Public  Works. 

§  78  (1)  Public  Buildings. 

§  78  (2)  Public  Improvements  and  Works. 

§  78  (3)  Highways  and  Bridges. 

§  78  (4)  Drains  and  Sewers. 
§  79.  — —  Courts,  Judges,  and  Jurors. 

§  79  (1)  In  General. 

§  79  (2)  Justices  of  the  Peace. 

§  79  (3)  Drawing  and  Selection  of  Jurors. 

§  79  (4)  Amending  and  Repealing  Acts. 
§  80.  Public  Officers. 

§  80  (1)  In  General. 

§  80  (2)  Municipal  Officers  in  General. 

§  80  (3)  School  Officers. 

§  80  (4)  Assessors  and  Tax  Officers. 

§  80  (5)  Elections  or  Appointments. 

§  80  (6)  Compensation  and  Fees. 

§  80  (7)  Amending  and  Repealing  Acts. 
§  81.  Validity  of  Acts  as  Affected  by  Title. 
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IV.  Amendment,  Revision,  and  Oodiflcation. 

§  82.  G)nstitutional  Requirements  and  Restrictions. 
§  83.  Nature  of  Amendatory  or  Supplemental  Acts. 
§  84.  Acts  Which  May  Be  Amended.     ^ 

§  85. In  General. 

§  86.  Existence  and  Validity  of  Act  Amended. 

§  87.  Title  of  Amending  Act. 

§  88.  Reference  to  and  Identification  of  Act  Amended. 

§  88  (1)  In  General. 

§  88  (2)  Reference  to  Title  or  Recital  of  Provisions  Amended. 
§  89.  Repeal  of  Provision  Amended. 
§  90.  Amendatory  Provisions  in  General. 
§  91.  Setting  Forth  Provision  as  Altered  or  Amended. 

§  91  (1)  Necessity  in  General. 

§  91  (2)  Separate  or  Additional  Legislation. 

§  91  (3)  Sufficiency  of  Inclusion  or  Recital. 
§  92.  Implied  Amendment. 

§  93.  Adoption  or  Enactment  of  Revised  Statute  or  Code. 
§  94.  Previous  Laws  Included  in  Revision  or  Cbde. 
§  95.  Continuance  or  Alteration  of  Existing  Law  by  Revision  or  Codi- 
fication. 
§  96.  Amendment  of  Provisions  of  Revised  Statutes  or  Code. 

V.  Bepeal,  Suspension,  Xzpiration,  and  Bevival. 

§    97.  Power  to  Repeal  in  General. 

§    98.  Constitutional  Requirements  and  Restrictions. 

§    99.  Express  Repeal. 

§  100.  In  General. 

§  101.  Reference  to  Identification  of  Act  Repealed. 

§  102.  Recital  of  Provision  Repealed. 

§  103.  General  Repeal  of  Inconsistent  Acts  and  Provisions. 

§  104.  Implied  Repeal  in  General. 

§  105.  Implied  Repeal  by  Inconsistent  or  Repugnant  Act. 
•  §  106.  Implied  Repeal  by  Act  Relating  to  Same  Subject. 
§  107.  In  General. 

§  107  (1)  In  General. 

§  107  (2)  Acts  Passed  on  Same  Day  or  at  -Same  Session. 

§  108.  Repeal  of  Special  by  General  Act. 

§  109.  Repeal  of  General  by  Special  Act. 

§  110.  Repeal  by  Amendatory  Act  in  General. 

§  111.  Repeal  of  Penal  Act  by  Change  in  Definition  of  OflFense 

or  in  Punishment  Thereof. 
§  112.  Repeal  by  Revision  or  Codification. 

§  112  (1)  Repeal  by  Revision. 

§  112  (2)  Repeal  by  Adoption  of  Code. 
§  113.  Invalidity  of  Repealing  Act. 
§  114.  Re-Enactment  or  Revival  of  Act  Repealed. 
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§  115.  Suspension  of  Act. 
§  116.  Effect  of  Repeal. 

VL  Oonstmction  and  Operation. 

(A)  General  Rules  of  (S>»istruction. 

§  117.  In  General. 

§  118.  Constitutional  and  Statutory  Rules  and  Provisions. 

§  119.  In  General. 

§  120.  Intention  of  Legislature. 

§  121.  In  General. 

§  122.  Equitable  Q)nstruction. 

§  123.  Spirit  or  Letter  of  Law. 

§  124.  Policy  and  Purpose  of  Act. 

§  125.  Implications  and  Inferences. 

§  126.  Meaning  of  Language. 

§  127.  In  General. 

§  128.  Literal  and  Grammatical  Interpretation. 

§  129.  Existence  of  Ambiguity. 

§  130.  Application  of  Terms  to  Subject-Matter. 

§  131.  Technical  Terms. 

§  132.  Associated  Words. 

§  133.  General  and  Specific  Words. 

§  134.  Express  Mention  and  Implied  Exclusion. 

§  135.  Relative  and  Qualifying  Terms,  and  Their  Relation  tc 

Antecedents. 

§  136.  Particular  Words  and  Phrases. 

§  137.  Mistakes  in  Writing,  Grammar,  Spelling,  or  Punctua- 
tion. 

§  138.  Statute  as  a  Whole,  and  Intrinsic  Aids  to  Construction. 

§  139.  In  General. 

§  140.  Giving  Effect  to  Entire  Statute. 

§  141.  Context  and  Related  Clauses. 

§  142.  Same  or  Different  Language  Relating  to  Same  Sab- 

ject-Matter. 

§  143.  — —  Title,  Headings,  and  Marginal  Notes. 

§  144.  Extrinsic  Aids  to  Construction. 

§  145.  In  General. 

§  146.  Contemporary  Circumstances. 

§  147.  History  and  Passage  of  Act. 

§  148.  Contemporaneous  Construction  in  General. 

§  149.  Executive  Construction. 

§  150.  Legislative  Construction. 

5  151.  Construction  with  Reference  to  Common  Law. 

*^  ■ 

§  152.  Construction  with  Reference  to  Other  Statutes. 

§  153.  In  General. 

§  154.  Statutes  Relating  to  Same  Subject-Matter. 

§  155.  Statutes  Adopted  at  Same  Session. 

§  156.  General  and  Special  Statutes. 
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§  157.  Re-Enactment  of  or  Reference  to  Former  Statute  and 

Adoption  of   Provisions   Previously  Construed. 

§  158.  Construction   of   Statutes   Adopted   from   Other   States   or 
Counties. 

§  159.  Construction  as  Mandatory  or  Directory. 

§  160.  Provisos,  Exceptions,  and  Saving  Clauses. 

§  161.  Amendatory  and  Amended  Acts. 

§  162.  Revisions  and  Codes. 

§  163.  Repealing  Acts. 

§  164.  Construction  as  Concluding  or  Binding  Government. 

§  165.  Effect  of  Statutes  as  Evidence. 

§  166.  Liberal  or  Strict  Construction  as  Affected  by  Nature  of  Act 

in  General.        / 

§  167.  Remedial  Statutes. 

5  168.  Statutes  in  Derogation  of  Common  Right  and  Common  Law. 

§  169.  Statutes  Imposing  Liabilities.  ' 

§  170.  Penal  Statutes. 

§  171.  Statutes  Relating  to  Remedies  and  Procedure. 

§  172.  In  General. 

§  173.  ^Summary  Proceedings. 

§  174.  Private  Acts. 

(C)  Time  of  Taking  Effect. 

§  175.  Constitutional  and  General  Statutory  Provisions. 

§  176.  Piassage  or  Approval  of  Act,  or  Time  Computed  Therefrom. 

§  177.  In  General. 

§  178.  Hour  of  Day. 

§  179.  Occurrence  of  Contingency. 

(D)  Retroactive  Operation. 

§  180.  Express  Retroactive  Provisions. 

§  181.  Retrospective- Construction  in  General. 

§  182.  Remedial  Statutes. 

§  183.  Statutes  Impairing  Vested  Rights. 

§  184.  Statutes  Imposing  Liabilities. 

§  185.  Statute  Relating  to  Remedies  and  Procedure. 

§  185  (1)  In  General. 

§  185  (2)  Application   to   Pending  Actions   and   Proceedings. 

§  185  (3)  Rules  as  to  Evidence. 

§  186.  Curative  Statutes. 

(B)  Particular  Classes  of  Statutes. 

§  187.  Declaratory  Acts. 

§  188.  Repealing  Acts. 

§  189.  In  General. 

§  190.  Rights  Accrued. 

§  191.  Liabilities  Incurred. 

§  192.  Actions  and  Other  Proceedings  Pending. 
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§  192  (1)  In  General 

§  192  (2)  Actions  for  Penalties. 
§  193.  — —  Saving  Clauses. 
§  194.  Prospective  Q)nstruction  of  Retrospective  Acts. 

Vn.  Pleading  and  Evidence. 

§  195.  iPleading  Public  Statutes. 

§  196.  Pleading  Private  Acts. 

§  197.  Pleading  Foreign  Statutes. 

§  198.  Evidence  as  to  Public  Statutes. 

§  199.  Presumptions  as  to  Enactment. 

§  199  (1)  In  General. 

§  199  (2)  Effect  of  Statute,  Enrolled  Bill,  Legislative  Journals  or 

Other  Records. 

§  200.  Admissibility  of  Evidence. 

§  201.  Legislative  Journals  and  Other  Records. 

§  202. Weight  and  Sufficiency. 

§  203.  Evidence  as  to  Foreign  Statutes. 
§  204.  Other  States. 

Cross  References,  , 

As  to  contracts  contrary  to  statutes,  see  the  title  CONTRACTS.  As  to  consti- 
tutional restrictions  on  the  passage  of  ex  post  facto  and  retrospective  laws,  and 
laws  impairing  vested  rights,  obligations  of  contracts,  etc.,  see  the  title  CONSTITU- 
TIONAL LAW.  As  to  statutory  offenses,  see  the  title  CRIMINAL  LAW,  and 
titles  of  particular  offenses.  As  to  statutory  penalties,  see  the  title  PENALTIES. 
As  to  special  statutory  remedies,  see  the  title  ACTION,  and  titles  of  particular 
forms  and  causes  of  actions.  As  to  the  constitution  of  legislative  bodies  and  their 
proceedings  other  than  the  passage  of  statutes,  see  the  titles  STATES;  UNITED 
STATES.  As  to  statutory  provisions,  relating  to  particular  subjects,  see  the  titles 
CIVIL  RIGHTS;  DESCENT  AND  DISTRIBUTION;  FRAUD6,  STATUTE 
OF;  LIMITATION  OF  ACTIONS;  WILLS,  and  other  specific  titles.  As  to 
change  of  law  pending  appeal,  see  the  title  APPEAL  AND  ERROR,  {  2. 
As  to  the  determination  of  the  constitutionality  of  a  statute  in  general,  see  the 
title  CONSTITUTIONAL  LAW,  §  9.  As  to  legislative  construction  of  the  con- 
stitution, see  the  title  CONSTITUTIONAL  LAW,  §  1«.  As  to  the ,  opera- 
tion of  the  constitution  on  laws  previously  in  force,  see  the  title  CONSTITU- 
TIONAL LAW,  §  17.  As  to  the  constitutionality  of  statutes  in  general,  see  the 
title  CONSTITUTIONAL  LAW,  §  28.  As  to  the  necessity  of  determining  the 
constitutionality  of  statutes,  see  the  title  CONSTITUTIOjNAL  LAW,  §  35.  As  to 
presumptions  and  construction  in  favor  of  the  constitutionality  of  statutes,  see  the 
title  CONSTITUTIONAL  LAW,  §  37.  As  to  legislative  powers  and  delegation 
thereof,  see  the  title  CONSTITUTIONAL  LAW,  §§  38,  et  seq.  As  to  the  consti- 
tutionality of  statutes  impairing  vested  rights,  see  the  title,  CONSTITUTIONAL 
LAW,  §§  67,  et  seq.  As  to  the  constitutionality  of  statutes  impairing  oblig:at3ons 
of  contracts,  see  the  title  CONSTITUTIONAL  LAW,  §§  80,  et  seq.  As  to  the 
constitutionality  of  retrospective  and  ex  post  facto  statutes,  see  the  title  CONSTI- 
TUTIONAL LAW,  §§  117,  et  seq.  As  to  the  constitutionality  of  sUtutes  con- 
ferring privileges  or  immunities,  and  class  legislation,  see  the  title  CONSTITU- 
TIONAL LAW,  §§  131,  et  seq.  As  to  the  constitutionality  of  statutes  relating  to 
the  right  to  justice  and  remedies  for  injuries,  see  the  title  CONSTITUTIONAL 
LAW,  §§  180,  et  seq. 
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I.  ENACTMENT,  REQUISITES,  AND 
VALIDITY   IN    GENERAL. 

Sec  post,  "Subjects  and  Titles  of  Acts," 
III;  "Amendment,  Revision,  and  Codifi- 
cation," IV. 

§  1.  Powers  and  Duties  of  Legislature  in 
GeneraL 

It  is  a  fundamental  principle  in  the  or- 
ganization of  the  several  states  of  the 
Union,  that  the  fegislature  of  each  has 
the  same  unlimited  power  of  legislation 
that  resides  in  the  British  Parliament, 
except  as  restrained  by  constitutional 
provisions,  and  subject  to  the  qualifica- 
tion, by  necessary  implication,  that  its 
acts  must  be  purely  legislative  in  their 
character,  and  not  judicial,  nor  executive. 
Davis  V,  State',  68  Ala.  58. 

§  8.  Powers  of  Legislature  at  Special  or 
Extra  Session. 
Const.  1901,  §  76,  relating  to  the  num- 
ber of  votes  required  for  the  passage  of 
an  act  at  a  special  session,  construed 
with  Const  §§  52,  125,  284,  286,  and  held 
that  the  requirement  was  complied  with 
by  a  favorable  vote  on  such  act  of  two- 
thirds  of  a  quorum  of  each  house.  Farm- 
ers' Union  Warehouse  Co.  v.  Mcintosh, 
1  Ala.  App.  407,  56  So.  102. 

§  •  3.    Powers    of    Separate    Houses    or 
Branches  of  Legislature. 

The  dispensary  law  (Acts  1898-99,  p. 
108),  providing  that  municipal  and  other 
subdivisions  of  the  state  may  engage  in 
the  sale  of  liquors,  and  that  the  sub- 
division so  engaging  shall  pay  the  license 
tax  raised  and  imposed  by  revenue  laws 
of  the  state  from  other  dealers  in  liquor, 
is  not  unconstitutional,  under  article  4, 
§  31,  declaring  that  all  bills  for  raising 
revenue  shall  originate  in  the  house  of 
representatives,  since  the  purpose  of  the 
act  was  not  for. the  raising  of  revenue, 
but  for  regulating  the  liquor  traffic. 
Sheppard  v,  Dowling,  28  So.  791,  127 
Ala.  1. 

A  bill  for  "raising  revenue,"  within 
Const.  1868,  art.  10,  §  15,  requiring  such 
bill  to  originate  in  the  house  of  repre- 
sentatives, is  a  bill  providing  for  the  levy 
of  taxes  as  a  means  of  collecting  reve* 
nue.  A  bill  for  reducing  taxation,  if  it 
provides  for  collecting  revenue,  is  a  bill 
for  raising  revenue.  Perry  County  v, 
Selma,  M.   &  M.   R.  Co.,  58  Ala.  546. 


Revenue  Act  1870,  p.  87,  being  an  act 
to  reduce  taxation,  but  providing  for  col« 
lecting  revenue,  is  an  act  for  raising  rev- 
enue, and  being  affirmatively  shown  by 
the  journals  of  the  legislature  to  have 
originated  in  the  senate,  is  unconstitu- 
tional.  Perry  County  v.  Selma,  M.  & 
M.  R.  Co.,  58  Ala.  546. 

§  4.   Notice   of  Intention  to  Apply  for 
Enactment 

§  4  (1)  Necessity  for  Notice. 

Mandatory  Proviaioow — Const.  1901,  § 
106  providing  that  no  local  law  shall  be 
passed  unless  notice  of  intention  to  ap- 
ply therefor  shall  have  been  published, 
and  that  every  local  law  not  passed  in 
accordance  with  the  provisions  of  the 
section  shall  be  void,  is  mandatory. 
Larkin  v.  Simmons,  155  Ala.  273,  46  So. 
451;  Sute  V.  Sa3rre,  142  Ala.  641,  39  So. 
240. 

Prohibition  Law. — The  state  prohibit 
tion  law  (Sp.  Acts  1907,  p.  71)  can  not 
be  denominated  a  "local  law"  for  the 
sole*purpose  of  bringing  it  ^within  Const 
1901,  §  106,  in  order  to  strike  it  down 
for  want  of  notice  of  intention  to  apply 
for  its  passage.  State  v.  Pitts,  49  So.  441, 
160  Ala.  133. 

The  prohibition  law  (Sp.  Acts  1909,  p. 
63)  being  a  general  law,  notice  of  its 
proposed  enactment  was  not  required  to 
be  given  under  the  statute.  Fitzpatrick 
V.  State,  53  Sa  1021,  169  Ala.  1. 

Election  Law« — Election  Law,  Acts 
1903,  p.  438,  provides  that  all  the  provi- 
sions of  the  statute  shall  apply  to  all 
primary  elections  and  all  elections  by 
counties  and  municipalities,  except  in 
cases  where  the  provisions  of  the  stat- 
ute are  inconsistent  or  in  conflict  with 
the  provisions  of  a  law  governing  special 
primary,  county,  or  municipal  elections. 
Const.  §^10,  provides  that  a  general  law 
is  one  which  applies  to  the  whole  state, 
and  a  local  law  one  which  applies  to 
any  political  subdivision;  and  §  106  pro- 
vides that  no  local  law  shall  be  passed 
without  publication  of  notice,  etc.  Held, 
that  the  provisions  of  §  106  of  the  elec- 
tion law  (page  479)  do  not  render  the 
same  a  local  law,  and  hence  no  notice, 
etc.,  was  required.  State  r.  Thompson, 
38  So.  679,  142  Ala.  98;  Miller  v.  State 
(Ala.),  38  So.   1036;   State  v.   Holcombe 
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(Ala.),  38  So.  1038;  Walton  v.  State 
(Ala.),  38  So.  1039. 

Blectioti  of  Judges.— The  act  passed  in 
1907  (Laws  1907,  p.  517)  to  make  judges 
of  the  Montgomery  city  court  elective 
by  the  people  is  a  local  law,  within  the 
requirement  of  Const.  §  106,  that  notice 
of  such  acts  be  given.  Thomas  v,  Gun- 
ter,  170  Ala.  165,  54  So.  d83. 

Judicial  Circuit,  Creation  of.— Const.  § 
106,  providing  that  no  local  law  shall  be 
passed  unless  notice  of  the  intention  to 
apply  therefor  shall  have  been  published 
in  the  county  or  counties  affected,  is 
mandatory,  and  prohibits  the  legislature 
from  passing  a  law  creating  a  judicial  cir- 
cuit to  be  composed  of  designated  coun- 
ties without  the  publication  of  such  no- 
tice, though  the  constitution  commands 
the  legislature  to  divide  the  state  into 
convenient  circuits.  State  r.  Sayre,  39 
So.  240,   142   Ala.   641. 

Courthouses — ^Time  of  Holding  Court. 
— Under  Const.  1901,  §  106,  providing  that 
no  local  laws  shall  be  passed  unless  no- 
tice of  intention  to  apply  therefor  §hall 
have  been  published  as  pointed  out  in 
the  section,  Loc.  Acts  1903,  p.  28,  provid- 
ing for  an  additional  courthouse  in  the 
counties  of  St  Clair  and  Shelby,  is  in- 
valid. Ex  parte  Birmingham  &  A.  R. 
Co.,  42  So.  118,  145  Ala.  514;  State  v. 
Court  of  Com'rs  of  Shelby  County,  149 
Ala.  674,  43  So.  126;  Hawkins  r.  Tay- 
lor, 149  Ala.  673,  42  So.   126. 

Under  the  express  provisions  of  Const. 
1901,-  §  106,  a  local  law  referring  to  the 
time  of  holding  courts  is  valid,  though 
no  notice  of  intention  to  apply  therefor 
is  given.'  Ex  parte  Birmingham,  etc.,  R. 
Co.,  145  Ala.  514,  43  So.  118;  Turner  v. 
Court  of  Comm'rs,  149  Ala.  674,  42  So. 
126;  Hawkins  r.  Taylor,  149  Ala.  673,  42 
So.  126. 

Municipalities — Bonds — Indebtedness. — 
Under  Const.  §  225,  providing  for  the  is- 
suance of  municipal  bonds  for  certain 
purposes  and  limiting  the  indebtedness 
of  municipalities,  and  further  providing 
that  the  section  shall  not  apply  to  the 
cities  of  Sheffield  and  Tuscombia,  Acts 
1903,  p.  59,  authorizing  cities  and  towns 
to  issue  bonds  for*  specified  purposes,  is 
not,  by  reason  of  the  provision  of  §  10 
(page  62)  thereof,  exempting  the  cities 
of     Sheffield    and    Tuscombia    from    the 


provisions  of  the  act,  a  local  act  within 
the  meaning  of  Const.  §  106,  requiring 
the  publication  of  notice  of  local  acts  u 
a  condition  of  their  passagre.  Blakey  r. 
City  Council  of  Montgomery,  39  So.  745, 
144  Ala.  481. 

Issue  of  County  Bonds. — Act  Sept  26, 
1903  (Loc.  Acts,  p.  609),  authorizing  a 
county  to  issue  bonds  for  the  impro^-e- 
ment  of  its  public  roads,  passed  after  the 
county  had  voted,  at  an  election  author- 
ized by  Act  Feb.  4,  1903  (Loc  Acts  1&03. 
p.  609)  to  issue  bonds  for  such  purpose, 
is:  not  void  for  the  failure  to  comply 
with  Const.  §  106,  providing  that  no  spe- 
cial law  shall  be  passed  unless  notice  ot 
the  intention  to  apply  therefor  shall  hare 
been  published,  etc.;  there  being  no  rea- 
son for  the  giving  of  the  notice,  and  the 
voters  of  the  county  having  expressed 
themselves  on  the  subject  and  in  a  seose 
requested  the  passage  of  the  act.  For- 
man  v.   Hair,  43   So.   827,   150   Ala.  539. 

Mayors — Salary. — Acts  1903,  p.  IJ?. 
providing  that  in  all  cities  having  a  ^y^^- 
ulation  of  over  35,000  according  to  the 
'last  federal  census  the  mayor  shall  re- 
ceive a  salary  of  $2,500,  does  not  refer  | 
to  the  last  census  preceding  the  enact- 
ment but  to  the  last  census  previous  t.^ 
the  fixing  of  the  salary,  and  hence  opi- 
ates upon  all  cities  in  the  state  whicb 
may  have  a  population  of  35,000  or  otc'. 
and  is  not  a  local  law,  within  Const.  §  IM^ 
requring  notice  to  be  given  of  the  in- 
tended passage  of  local  laws.  Griffin  r. 
Drennen,  145  Ala.   128,  40   So.   1016l 

Change  of  County  Seata. — Acts  1903.  ^ 
117,  providing  for  the  change  of  cocrtr 
seats,  being  a  general  law,  is  not  viola- 
tive of  Const.  §  106,  declaring  that  c*^ 
special,  private,  or  local  law  shall  b« 
passed  without  notice  of  its  intended 
passage.  State  r.  Porter,  145  Ala.  541,  f 
So.  144.  See  also,  Covington  r.  Thomp- 
son, 142  Ala.  98,  38  So.  679. 

Removal  of  Causes. — Act  S«pt  26. 
1903  (Acts  1903,  p.  369),  providing  to: 
the  removal  of  causes  f^om  the  dtr 
court  Bessemer,  Jefferson  county,  t? 
other  courts  in  the  county,  is  a  locil 
law,  within  Const.  §  106,  requiring  the 
publication  of  notice  of  intention  to  &r- 
ply  for  the  enactment  of  local  la«rs 
Dudley  v.  Fitzpatrick,  39  So.  384,  143  AU 
162. 
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§  4  (8)  Sufficiency  of  Notice. 

Const.  1901,  §  106,  providing  that  no 
local  law  shall  be  passed  unless  notice 
stating  the  substance  of  the  proposed  law 
shall  be  published,  "is  complied  with  if 
the  notice  contains  a  fair  compendium 
or  abstract  of  the  act  in  all  its  essential 
features.  It  has  been  said  that  the  con- 
stitution does  not  interfere  with  the  right 
of  the  legislature  to  shape  up  and  work 
out  the  details  of  local  legislation.  Van 
Deusen  v.  Williams,  143  Ala.  501,  39  So. 
276;  'Hanna  r.  Tunstall,  145  Ala.  477,  40 
So.  135."  Christian  v.  State,  171  Ala. 
52,  54  So.   1001,   1002. 

Synonyms  —  "Substance"— "Subject"  — 
"In  construing  §  106  of  the  constitution, 
which  provides  that  the  notice  of  the 
intention  to  apply  for  the*  passage  of  a 
local  law  by  the  legislature  shall  be  pub- 
lished, which  notice  shall  state  the  sub- 
stance of  the  proposed  law,  and  be  pub- 
lished for  at  least  once  a  week,  etc.,  care 
should  be  observed  that  the  word  'sub- 
stance'  be  not  used  and  interpreted  as  a 
synonym  of  the  word  'subject.'"  Ex 
parte  Black,' 144  Ala.  1,  40  So.  133,  134, 
citing  Falconer  v,  Robinson,  46  Ala.  340, 
347;  Ex  parte  Pollard,  40  Ala.  77,  98; 
Wallace  v.  Board,  140  Ala.  491,  37  So. 
321. 

Signing  Notice.— The  published  notice 
of  intention  to  apply  for  the  enactment 
of  a  local  law,  required  by  Const.  §  106, 
need  not  be  signed.  Dudley  v.  Fitz- 
patrick,  39  So.  384,  143  Ala.  162;  Ex 
parte  Kelly,  153  Ala.  668,  45  So.  290. 

The  notice  of  intention  to  apply  for 
a  special  or  local  law,  made  by  Const. 
1901,  §  106,  a  prerequisite  to  the  passing 
of  such  law,  not  being  required  by  such 
section  to  be  signed,  the  signing  thereof, 
*'Many  Citizens,"  does  not  invalidate  it. 
Ex  parte  Kelly,  153  Ala.  668,  45  So.  290. 

Time  of  Publication. — Under  Const. 
1901,  §  106,  construed  in  connection  with 
Code  1907,  §  5184,  notice  of  an  intent  to 
apply  for  the  pa'ssage  of  a  local  law,  pub- 
lished 24  days  between  the  first  insertion 
of  the  notice  and  the  introduction  of  the 
bill,  held  sufficient.  Lower  v.  State,  3 
Ala.  App.  122,  57  So.  500,  judgment  af- 
firmed in  178  Ala.   87,  59  So.  611. 

Form  of  Notice — ^Application  of  Act  to 
Unnamed  Place. — As  Const.  1901,  §  106, 
providing    that    no    special   or   local   law 


shall  be  passed  unless  notice  of  intention 
to  apply  therefor,  stating  the  substance 
of  the  proposed  law,  be  published, 
points  out  no  particular  form  in  which 
the  notice  shall  be  given,  the  giving  of 
a  notice  setting  out  in  substance  the  pro- 
posed law,  appended  to  which  is  notice 
that  application  will  be  made  for  the  pas- 
sage of  an  act  of  which  the  foregoing  is 
the  substance,  except  that  a  certain  place 
will  be  included,  is  sufficient  as  to  the 
latter  place.  Ex  parte  Kelly,  153  Ala. 
668,  45   So.  290.  - 

Merely  Stating  Title  of  Subject— Un- 
der Const.  §  106,  providing  that  no  local 
law  shall  be  passed  except  on  notice  of 
intention  to  apply  therefor,  which  shall 
state  the  "substance"  of  the  proposed 
law,  it  is  not  enough  that  the  notice  state 
the  title  or  subject  of  the  act,  which  gives 
but  a  faint  conception  of  its  substance. 
Wallace  v.  Board  of  Revenue  of  Jeffernf 
son  County,  37  So.  321,  140  Ala.  491. 

Form  of  Nemr  E^nactnUent. — Under 
Const.  §  106,  declaring  that  notice  of  in- 
tention to  apply  for  the  enactment  of  a 
local  act  shall  state  the  substance  of  the 
proposed  law,  it  is  not  necessary  for  the 
notice  of  intention  to  apply  for  a  local 
act  amending  an  existing  law  to  state 
whether  the  new  enactment  shall  be  in 
the  form  of  an  act  amending  a  section 
of  the  original  act  or  not,  as  this  is  not 
a  matter  of  substance.  State  v,  Tunstall, 
40  So.  135,  145  Ala.  477. 

Unconstitutional  on  Its  Face. — Const. 
§  106,  provides  that  no  local  law  shall 
be  passed  unless  notice  of  the  intention 
to  apply  therefor  shall  have  been  pub- 
lished, which  notice  shall  state  the  sub- 
stance of  the  proposed  law.  Held,  that 
the  legislature  can  not  enact  a  constitu- 
tional local  law  when  the  notice  of  the 
intention  to  apply  therefor  shows  that 
the  proposed  act,  if  enacted,  would  be 
unconstitutional.  Alford  v.  Hicks,  38  So. 
752,   142  Ala.   355. 

Exclusion  of  Invalid  Section  Added 
Subsequently. — ^Where  the  notice  of  the 
intention  to  apply  for  the  passage  of  a 
local  act,  which  gave  the  substance  of  a 
proposed  bill,  exclusive  of  an  invalid  sec- 
tion added  subsequently,  was  published 
before  the  introduction  of  the  bill,  the 
notice  was  sufficient  within  Const.  1901, 
§   106,  providing  that  no  local  law  shall 
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be  passed  unless  notice  of  the  intention 
to  apply  therefor  shall  have  been  pub* 
lished    Ham  v,  Sute,  47  So.  \2%,  156  Ala. 

645. 

Qucfttioti  for  Court — Whether  a  notice 
of  intention  to  apply  for  the  passage  of 
a  local  law  states  the  substance  of  the 
proposed  law»  as  required  by  Const.  §  106, 
is  a  question  for  the  court,  and  not  for 
the  legislature,  such  section  providing 
that  the  courts,  shall  pronounce  void 
such  a  law  which  the  journals  of  the  leg- 
islature do  not  affirmatively  show  was 
passed  in  accordance  with  its  provision3. 
Wallace  v.  Board,  140  Ala.  491,  37  So. 
321. 

Local  Option  Law  —  Election. — ^Acts 
1903,  p.  392,  purporting  to  regulate  the 
license  and  sale  of  liquor  in  a  certain 
county,  and  providing  for  the  issuance 
of  licenses  in  any  part  of  the  county  on 
petition  signed  by  a  majority  of  the 
qualified  voters  in  the  precinct,  and  mak- 
ing no  provision  for  an  election,  is,  in 
view  of  the  notice  of  intention  to  intro- 
duce the  same,  which  stated  that  a  bill 
would  be  introduced  to  prohibit  the  sale 
of  liquors  "outside  of  incorporated 
towns"  in  that  county,  and  to  provide 
that  liquors  should  not  be  sold  in  an 
incorporated  town  except  pursuant  to  an 
election  to  be  held  to  determine  the  ques- 
tion of  sale  or  no  sale,  repugnant  to 
Const,  requiring  a  notice  of  intention 
stating  the  substance  of  proposed  local 
laws  to  be  published  as  a  condition  of 
the  passage  of  the  same.  Hudgins  v. 
State,  39  So.  717,  145  Ala.  499. 

Prohibition  Laws. — ^A  notice  "that 
there  will  be  a  petition  before  the  next 
legislature  to  repeal  the  prohibition  law 
for  L.  beat"  Acts  1880-81,  p.  148)  is  in- 
sufficient, under  Const.  §  106,  requiring 
the  publication  of  notice  of  intention 
stating  the  substance  of  proposed  special 
laws  as  a  condition  precedent  to  their 
passage,  to  authorize  the  legislature  to 
pass  Act  Sept.  26,  1903  (Loc.  Acts  1903, 
p.  365),  repealing  the  act  specified 
(which  forbade  the  sale  of  intoxicants 
"at  or  within  eight  miles  of  the  court- 
house of  the  town  of  L.")  only  so  far  as 
the  same  applied  to  the  "corporate  lim- 
its of  the  town  of  L."  Brame  v.  State, 
148   Ala.  629,   38    So.    1031. 

Prohibition  Law  —  Punishment — No- 


tice that  application  would  be  made  to 
the  legislature  to  pass  a  law  preventing 
the  sale  of  spirituous,  vinous,  or  malt 
liquors,  except  in  incorporated  cities  or 
towns  within  five  miles  of  the  insane 
hospitals  situated  at  T.  and  M.,  suffi- 
ciently stated  the  substance  of  Act  Sept 
26,  1903  (toe.  Acts  1903,  p.  352),  prohib- 
iting the  sale  of  spirituous,  etc.,  liquors 
within  five  miles  of  the  Alabama  State 
Hospitals  situated  at  T.  and  M.,  except 
in  cities  now  incorporated  or  hereafter 
to  be  incorporated  under  the  laws  of 
the  state,  and  making  a  violation  of  the 
act  a  misdemeanor  punishable  by  a  fine 
or  imprisonment,  or  both,  within  Const 
S  106.  prohibiting  the  passage  of  local 
laws  unless  a  notice  should  be  published 
in  the  locality  affected  stating  the  "sub- 
stance'' of  the  proposed  law.  State  v, 
Williams,  143  Ala.  501,  39  So.  276. 

Intoxicating  Liqaora  —  Eatablishment 
of  Dispensary. — The  substance  of  Loc 
Acts  1903,  p.  5,  establishing  a  liquor  dis- 
pensary in  a  certain  city,  authorizing 
that  city  to  operate  the  dispensary,  em- 
powering it  to  invest  money  therein,  to 
select  a  salaried  dispenser,  and  to  con- 
duct the  business  under  prescribed  regu- 
lations, making  the  business  exclusive, 
and  prohibiting  others  from  engaging  in 
the  same,  was  sufficiently  indicated  by 
the  notice  of  intention  to  apply  for  its 
enactment,  which  recited  that  a  bill 
would  be  introduced  "to  establish  a  dis- 
pensary in  the  city  *  *  *  for  the 
sale  of  spirituous  *  *  *  and  other 
intoxicating  liquors,"  to  satisfy  Const  § 
106,  providing  that  no  special  law  shall 
be  passed  unless  notice  of  intention  to 
apply  therefor,  stating  the  substance  of 
the  proposed  law,  shall  be  published. 
City  of  Uniontown  v.  State,  145  Ala.  471, 
39  So.  814;  State  v.  Wilburn  (Ala,),  39 
So.   816. 

Same— Same — Repeal  of  Act — Notices 
that  application  would  be  made  to  re- 
peal the  law  authorizing  the  establish- 
ment of  dispensaries,  so  far  as  it  related 
to  C.  county,  and  to  forbid  th-e  commis- 
sioners' court  of  that  county  from  erect- 
ing dispensaries  therein,  and  that  at  the 
succeeding  session  of  .the  legislature  ap- 
plication would  be  made  to  repeal  an 
act  to  authorize  municipal  or  other  sub- 
divisions  of   the    state    to   buy   and    sell 
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spirituous,  vinous,  and  malt  liquors,  and 
to  further  regulate  and  prohibit  the  sale 
of  liquors,  approved  February  18,  1899, 
in  so  far  as  it  applies  to  C.  county,  did 
not  sufficiently  set  forth  the  substance 
of  Act  Sept.  25,  1903  (Loc.  Acts  1903,  p. 
316),  repealing  Act  Feb.  18,  1899,  in  so 
far  as  it  related  to  C.  county,  and  pro- 
viding for  prohibition  therein  after  a 
specified  date,  as  required  by  Const.  § 
106,  and  hence  such  repealing  act  was 
void.  Town  of  Elba  v.  Rhodes,  142  Ala. 
689,  38  So.  807,  expressly  following  Wal- 
lace V,  Board.  140  Ala.  491,  37  So.  321. 

Creation  of  New  County. — Const.  § 
106,  requires  notice  to  be  given  of  in- 
tention to  introduce  a  local  act,  and  pro- 
vides that  such  notice  shall  state  the  sub- 
stance of  the  proposed  law.  Article  2, 
§  39,  declares  that  no  new  county  shall 
be  formed  with  less  than  600  square 
miles  of  territory,  but  provides  that  a 
new  county  may  be  formed  from  the 
counties  of  Henry,  Dale,  and  Geneva, 
having  less  than  600  square  miles  of  ter- 
ritory. A  notice  of  application  for  the 
local  law  organizing  this  new  county 
stated  that  at  the  next  session  of  the 
legislature  an  application  would  be  made 
for  the  passage  of  a  law  to  create  a  new 
county  out  of  portions  of  Henry,  Dale, 
and  Geneva  counties,  and  to  define  and 
fix  the  boundaries  of  the  new  county. 
Held,  that  this  notice  stated  the  sub- 
stance of  the  proposed  law  with  suffi- 
cient certainty  to  satisfy  the  constitu- 
tional requirement.  Law  v.  State,  142 
Ala.  62,  38  So.  798. 

Boimdaries  of  City — Change  of  Lines. 

— Const  §  106,  requires  notice  to  be 
given  of  the  intention  to  introduce  a  lo- 
cal act,  and  provides  that .  such  notice 
shall  state  the  substance  of  the  pro- 
posed law.  The  published  notice  of  in- 
tention to  propose  a  law  altering  or  re- 
arranging the  boundaries  of  a  certain 
city  stated  that  such  was  the  purpose  of 
the  act.  Held,  that  the  substance  of  the 
proposed  law  was  the  altering  or  rear- 
ranging of  the  boundaries  of  the  city, 
and  that  the  act  was  valid,  notwithstand- 
ing the  fact  that  the  notice  also  stated 
the  proposed  territorial  lines,  which 
were  not  followed,  but  were  changed  in 
the  act  as  passed.  Ensley  v.  Cohn,  149 
Ala.  316,  42  So.  827;  Ensley  v,  Goswick, 


149  Ala.  676r  42  So.  829,  following  Law 
V,  State,  142  Ala.  62,  38  So.  798;  Bx  parte 
Black,  144  Ala.  1,  40  So.  133,  and  dis- 
tinguishing Brame  v.  State,  148  Ala.  629, 
38   So.   1031. 

Creation  of  Courta^Triai  of  Capital 
Casea.~Act  Dec.  9,  1806  (Acts  1896-97, 
p.  262),  created  the  T.  county  law  and 
equity  court,  and  by  section  28  required 
the  first  continuance  of  a  capital  case  to 
be  at  least  five  months,  except  by  de- 
fendant's written  consent.  Act  Feb.  15, 
1899  (Acts  1898-99,  p.  878)  amended  sec- 
tion 28  so  as  to  forbid  one  accused  of 
a  capital  crime  to  be  tried  in  less  than 
five  months,  except  by  his  written  con- 
sent. Act  Dec.  13,  1900  (Acts  1900-01,  p. 
714),  amends  sections  2  and  26,  provid- 
ing for  the  continuance  in  office  of  the 
"judge  of  the  T.  county  law  and  equity 
court,  now  designated  by  amendment  as 
the  'T,  county  court'"  Act  Oct  1,  1903 
(Loc.  Acts  1908,  pp.  309,  310),  is  entitled 
"An  act  to  sunend  an  act  to  establish 
the  T.  county  law  and  equity  court/' 
etc.,  atid  provides  "that  section  28  of 
said  act,  as  amended  by  act  approved 
February  16,"  shall  be  repealed.  Held, 
the  act  of  1903  was  not  invalid  for  failure 
to  comply  with  the  requirement  of 
Cons't  1901,  §  106,  that  a  certain  notice 
shall  be  published  of  all  local  acts  be- 
fore their  introduction;  the  grounds  of 
objection  to  the  notice  being  that  the 
notice  referred  to  the  act  amended  as 
that  creating  the  T.  county  "law  and 
equity"  court,  which  was  no  longer  the 
title  of  the  court,  and  that  it  stated  the 
purpose  of  the  act  to  be  to  repeal  "sec- 
tion 28,  as  amended  by  act  approved 
February  15,  1899,  so  that  capital  cases 
can  be  tried  at  any  time  after  indictment 
found,"  since  the  original  act  was  still  in 
existence,  and  was  properly  referred  to 
for  purposes  of  amendment  by  its  oWn 
title,  even  though  the  court's  name  had 
been  altered,  and  as  to  the  subject  mat- 
ter of  the  act  as  stated  in  the  notice  no 
one  could  have  been  deceived.  Barnett 
V.  State,  165  Ala.  59,  51  So.  299. 

Establishment  of  County  Court— Trial 
of  Capital  Cases — Special  Venire. — ^The 
notice  of  intention  to  apply  for  the  en- 
actment of  Loc.  Acts  1903,  p.  309, 
amending  Acts  1896-97,  p.  265,  establish- 
ing the  Tuscaloosa  county  law  and  eq- 


1038 


Statutes 


§  4  (2) 


uity  court,  stated  that  notice  was  thereby 
given  that  a  bill  would  be  introduced 
to  amend  an  act  to  establish  the  court 
named  by  amending  section  6  so  as  to 
provide  that  only  one  special  venire  shall 
be  summoned  in  one  week  for  the  trial 
of  capital  cases,  by  repealing  section  28 
so  that  capital  cases  can  be  tried  at  any 
time  after  the  indictment,  and  by  amend- 
ing section  30  so  as  to  limit  assistant  so- 
licitors' fees  to  a  certain  sum,  and  sec- 
tion 25  so  as  to  provide  for  the  appoint- 
ment of  solicitors  by  the  governor,  etc. 
Held,  that  the  notice  of  in'lention  with 
respect  to  each  of  the  amendments 
sought  was  independent  of  all  the  oth- 
ers, so  that  any  alleged  insufficiency  in 
the  notice  with  respect  to  other  amend- 
ments did  not  affect  the  validity  of  the 
amendment  providing  that  only  one  spe- 
cial venire  shall  be  summoned  in  one 
week  for  the  trial  of  capital  cases. 
Green  v.  State,  39  So.  362,  143  Ala.  2. 

Creation  of  Court — Rules — ^Prosecu- 
tions — ^Jury — Fees. — A  notice  of  an  in- 
tention to  apply  to  the  legislature  fpr 
the  passage  of  a  bill  to  create  an  infe- 
rior court  of  record  in  a  county,  to  pre- 
scribe its  powers  and  jurisdiction,  and 
to  provide  for  the  election  of  officers 
thereof,  is  a  sufficient  notice  of  tKe  in- 
tention to  apply  for  the  passage  of  Lo- 
cal Acts  1903,  p.  40,  creating  the  court, 
prescribing  the  rules  of  practice  and  pro- 
cedure thereof,  the  manner  of  commenc- 
ing prosecutions  therein,  the  manner  of 
obtaining  a  jury,  providing  for  the  pay- 
ment of  fees  incurred  at  the.  instance  of 
the  state,  conferring  on  the  judge  the 
powers  exercised  by  circuit  court  judges, 
etc.,  within  Const.  §  106,  providing  that 
the  notice  of  the  intention  to  apply  for 
the  passage  of  a  local  law  shall  state 
the  "substance"  thereof.  Ex  parte 
Black,   144   Ala.   1,   40  So.   133. 

Creation    of    Court  ^-  Jurisdiction.  — 

Const.  1901,  S  106,  provides  that  no  lo- 
cal law  shall  be  passed  unless  notice 
stating  the  substance  of  the  proposed 
law  shall  be  published.  A  notice  of  in- 
tention to  apply  for  a  local  law  stated 
that  the  proposed  law  should  establish  a 
court,  and  should  provide  for  the  trans- 
fer of  all  misdemeanor  and  quasi  crimi- 
nal cases  pending  in  the  circuit  court  to 
the  new  court,  and  that  it  should  exer- 


cise original  and  concurrent  jurisdiction 
with  the  circuit  court  and  justice's  courts 
in  misdemeanor  and  quasi  crimmal 
cases.  The  act  (Loc  Acts  1907,  p.  32St 
created  a  city  court  and  conferred  oc  it 
original  and  exclusive  jurisdiction  of  all 
misdemeanors*  Held,  that  the  notice 
was  sufficient  Ex  parte  O'Neal,  154  Ala. 
237,  45   So.   712. 

Same  — Same.  —  Act  Sept  14,  I9c: 
(Loc.  Acts  1903,  p.  231^),  is  void  as  haT- 
ing  been  passed  without  sufficient  com- 
pliance with  Const  §  106,  providing  that 
notice  of  intention  to  apply  for  passage 
of  a  local  law,  stating  the  substance  of 
the  proposed  law,  shall  be  published  ic 
the  county  to  be  affected;  the  bill  as  in< 
troduced  having  for  its  purpose,  aside 
from  the  repeal  of  a  certain  act,  tht 
transfer  of  all  misdemeanor  cases,  pend- 
ing in  the  county  court,  to  a  law  an<f 
equity  court  of  the  county,  which  wis, 
according  to  the  notice  given,  to  be  cre- 
ated by  the  legislature,  and  the  transfer 
provided  for  by  bill  as  amended  ^nd 
passed  being  to  the  existing  drciiit 
court  of  the  county.  State  v.  Speake,  144 
Ala.   509,  39   So.   224. 

Same — ^Judges  —  Jurisdicticm.  —  Local 
Acts  1903,  p.  379,  established  an  inferior 
court  with  a  salaried  clerk  in  certain 
precincts  of  the  county;  prescribed  the 
qualifications,  powers,  liability  to  i:r- 
peachment,  salaries,  and  term  of  o£ce 
of  the  judges;  provided  for  the  jurisdic- 
tion of  the  court,  particularly  as  agairK 
justices  of  the  peace  and  notaries  po^ 
lie;  prescribed  certain  fees,  process,  and 
laws  as  to  practice;  provided  for  an  au- 
diting of  the  clerk's  accounts;  prohibited 
the  further  election  or  appointment  ie 
the  precincts  of  justices  of  the  peace  and 
notaries  with  power  of  justices;  pro^idei 
for  the  transfer  of  the  dockets  and  otl- 
cial  papers  of  such  offices;  and  repea>c 
all  inconsistent  laws.  The  notice  of  in- 
tention to  apply  for  its  enactment  re- 
cited that  a  bill  would  be  introduced  ~:c 
create  a  court  of  inferior  jurisdictioc' 
in  the  precincts  "in  lieu  of  all  justices  oi 
the  peace  and  notaries  public,  ex  ot%ci:> 
justices  of  the  peace;  '  *  *  to  pro- 
vide *  *  *  judges,  *  ♦  •  dent- 
ing their  jurisdiction,  appointment  o: 
clerk,  and  providing  salaries.  •  •  • 
Also  a  bill"  for  the  "abolishment  of  thr 
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office  of  notary  public  ex  officio  justice 
of  the  peace"  in  said  precincts.  Held, 
that  the  notice  satisfied  Const.  §  106, 
providing  that  no  special  law  shall  be 
passed  unless  notice  of  intention  to  ap- 
ply therefor,  stating  the  substance  of  the 
proposed  law,  shall  be  published.  State 
r.  Abernathy,  146  Ala.  689,  40  So.  353. 

Same  —  Justices    of     Peace  —  Abolish- 
ment   of    Office.— Const,   art.   4,   §    106, 
provides    that,    no    local    law    shall    be 
passed  unless  notice  of  intention  to.  ap- 
ply     therefor,      stating     the      substance 
thereof,  shall  have  been  published  in  the 
county  where  the  matter  affected  is  sit- 
uated. Article  5,  §  130,  prohibits  any  per- 
son to  at  the  same  time  hold  the  office 
of  governor  and  any  other  office  under 
the  state  or  United  States.     Article  6,  S 
158,  provides  for  filling  vacancies  in  the 
judiciary.     Local  Acts  1903,  p.  482,  pro- 
vides for  the  establishment,  in  a  certain 
precinct  and  county,  of  an  inferior  court, 
in  lieu  of  all  justices  of  the  peace  in  the 
precinct,  and  defines  the  jurisdiction  and 
powers   of   the   court   and   of  the  judge. 
The    notice    of    application   for  the   act 
stated  that  a  bill  would  be  introduced  to 
create  and  establish  an  inferior  court  in 
the  precinct  and  county  in  question,  with 
both    civil   and   criminal  jurisdiction,   "as 
provided   by   Const,   art.   7,   §§   130,   158." 
Held,  that  the  notice  did  not  sufficiently 
state  the  substance  of  the  proposed  law, 
in  that  it  omitted  reference  to  the  aboli- 
tion  of  justices  of  the  peace  in  the  pre- 
cinct   and    the    substitution    of    the    pro- 
posed court  therefor,  and  was  misleading 
in  its  reference  to  provisions  of  the  con- 
stitution.    Tillman    v.    Porter,    142     Ala. 
372.   38   So.  647. 

Creation  of  Court— Election  of  Offi- 
cers.— Under  Const.  1901,  §  106,  provid- 
ing that  no  local  law  shall  be  passed  un- 
less notice  stating  the  substance  of  the 
proposed  law  shall  be  published,  a  no- 
tice of  intention  to  apply  for  a  local  law, 
which  states  that  the  proposed  law  shall 
establish  a  court  and  provide  for  the 
election  of  officials  thereof,  is  sufficient 
to  authorize  an  act  for  the  election  of  a 
judge  and  solicitor  at  the  next  general 
election,  and  empowering  the  governor 
to  fill  the  offices  until  such  election,  and 
declaring  that  the  clerk  of  the  circuit 
court  shall  be  ex  officio  clerk  of  the  pro- 


posed court  Christian  v.  State,  171  Ala. 
52,  54  So.  1001. 

Election  of  Judges.— Under  the  re- 
quirements of  Const  1901,  §  106,  that 
notice  of  a  bill  for  a  local  act  be  given, 
a  notice  of  a  bill  lo  make  the  judge  and 
the  associate  judge  of  the  Montgomery 
city  court  elective  by  the  people,  and  to 
fix  their  terms,  was  broad  enough  to  sus- 
tain the  act  adopted  in  1907  (Laws  1907, 
p.  517)  which  makes  such  officers  so 
elective  and  after  the  general  election 
in  1910,  and  provides  that  the  incumbent 
judges  should  hold  until  November  15, 
1910.  Thomas  v.  Gunter,  170  Ala.  165, 
54   So.   283. 

Appointment  of  Court  Bailiffs — Re- 
pealed Acts. — Const.  1901,  §  106,  pro- 
vides that  no  special,  private,  or  .  local 
law  shall  be  passed,  unless  notice  is  first 
.given,  which  shall  state  the  substance 
of  the  proposed  law;  and  section  107 
provides  that  the  legislature  shall  not, 
by  a  special,  private,  or  local  law,  re- 
peal or  modify  any  special,  private,  or 
local  law,  except  upon  notice  being 
given  as  provided  in  the  preceding  sec- 
tion. Held,  that  the  publication  of  Loc. 
Acts  1907,  p.  628,  providing  for  the  ap- 
pointment by  the  judges  of  the  city 
court  of  Birmingham  of  the  necessary 
bailiffs  of  such  court,  was  sufficient, 
where  the  notice  contained  a  copy  of 
the  entire  act,  though  it  did  not  contain 
the  substance  of  any  acts  intended  to  be 
repealed  or  modified  thereby.  Miller  v, 
Griffith,  171  Ala.  337.  54  So.  650;  Miller 
r.  Payne,  173  Ala,  723,  54  So.  652. 

Court  Officer — Election — Appointment 
— ^Amendment — Prior  to  1903  the  law 
provided  for  a  solicitor  of  the  city  court 
of  Anniston  to  be  elected  by  the  legis- 
lature. Notice  was  given  that  applica- 
tion would  be  made  to  the  legislature  to 
amend  the  law  so  as  to  provide  that  the 
solicitor  at  the  expiration  of  the  current 
term  should  be  appointed  by  the  gov- 
ernor or  elected  by  the  people.  Local 
Acts  1903,  p.  625,  created  the  office  of 
solicitor  of  Calhoun  county,  provided 
for  the  election  of  that  officer  by  the 
people,  and  declared  that  a  solicitor 
should  be  appointed  by  the  governor  to 
hold  the  office  until  the  election  should 
take  place.  Held,  that  the  notice  of  ap- 
plication was  sufficient  to  satisfy  the  re- 
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^uirements  of  Const  §  106,  requimg  that 
the  notice  shall  state  the  substance  of 
the  proposed  law.  State  v,  Tunstall,  145 
Ala.  477,  40  So.  135. 

Aboliahmcat  of  Court  — -  Tranaler  of 
Caaet. — Loc.  Acts  1911,  p.  30,  providing 
for  the  abolishment  of  a  court  and  the 
transfer  of  pending  catses  by  the  clerk 
of  court,  is  not  in  violation  of  Const. 
.1901,  §  106,  relating  to  notice  of  inten- 
tion to  apply  for  local  laws,  because  the 
notice,  in  referring  to  the  transfer  of 
cases,  did  not  refer  to  the  transfer  by 
•the  clerk  of  court.  Ham  v.  Brock,  180 
Ala.   505,  61   So.   646. 

Repeal  of  Act  BstabUahinf  Comity 
Court— Transfer  of  Cases.  — Act  Ala. 
Sept  18,  1903  (Acts  1903,  p.  855),  to  re- 
peal *an  act  establishing  a  county  court 
for  the  county  of  Clay,  and  all  subse- 
quent acts  relating  to  such  court,  and 
transfer  all  the  civil  cases  at  law  and 
criminal  cases  therein  pending,  together 
with  all  the  dockets  and  papers  relating 
to  them,  to  the  circuit  court  of  Clay 
county,  and  all  the  equity  cases  pending 
to  the  court  of  chancery  of  the  county 
of  Clay,  was  not  constitutionally  enacted 
where  the  notice  published  of  the  intro- 
duction in  the  legislature  of  said  act  of 
repeal  did  not  cover  that  provision  in 
the  act  (section  5)  whereby,  in  effect,  ju- 
risdiction is  conferred  on  the  circuit 
court  to  try  misdemeanors  on  informa- 
tion in  the  first  instance,  and  such  cases 
pending  in  said  county  court  are  trans- 
ferred to  the  circuit  court  Hooton  v. 
Mellon,  142  Ala.  245,  37  So.  937. 

Acts  1900-01,  p.  861,  as  amended  by 
Acts  1903,  p.  398,  establishes  a  county 
court  with  criminal  jurisdiction  in  mis- 
demeanor cases,  and  with  jurisdiction 
concurrent  with  that  of  justices  of  the 
peace  and  the  circuit  court  in  civil  cases 
wherein  the  sum  in  controversy  does 
not  exceed  $500,  excepting  enumerated 
causes  of  action,  and  provides  that  ap- 
peals from  justices'  courts  shall  be  taken 
to  the  county  court  A  notice  of  the  in- 
tention to  apply  for  the  passage  of  a  law 
recited  that  it  would  provide  for  the 
transfer  of  all  actions  and  proceedings 
and  all  indictments  in  the  county  court, 
and  invest  the  circuit  court  with  the  ju- 
risdiction to  try  such  cases.  Thereupon 
Act    .Aug.    1,    1907,   was    passed.      It 


pealed  the  acts  of  1900  and  1963,  ui 
provided  that  all  cases  on  the  docket  oi 
the  county  court  of  which  the  diast 
court  had  no  original  jurisdictioB  shook 
I  be  certified  to  the  circuit  court,  and  sndi 
I  cases  should  be  disposed  of  as  appea! 
cases  from  justices  of  the  peace.  Held, 
that  the  notice,  whether  constroed  to 
embrace  only  the  transfer  of  actiou 
which  might  have  been  originally  com- 
menced in  the  circuit  court  and  cases  ap- 
pealed from  justices'  courts,  or  whether 
construed  to  mean  that  causes  pending 
in  the  county  court  conunenced  arigi- 
nally  in  that  court  and  of  which  the  cir- 
cuit court  has  not  original  jurisdiction 
would  be  transferred  to  the  circuit  coan, 
was  insufficient  to  authorize  the  passage 
of  the  act  of  1907.  Liarkin  v.  Simmocs, 
155  Ala.  273,  46  So.  451. 

Under  Const  §  106,  requiring  notict 
of  intention  to  apply  for  local  laws^  a 
notice  merely  stating  that  application 
would  be  made  for  the  repeal  of  the  act 
creating  the  Walker  county  law  and  e^ 
uity  court  was  insufficient  to  cover  the 
provision  of  the  repealing  act  of  Mard: 
6,  1903  (Loc  Acts  1903,  p.  101),  that  all 
civil  cases  pending  on  the  jury  docke: 
of  the  court  mentioned  should  be  put  oa 
the  jury  docket  of  the  circuit  court,  an^ 
all  cases  pending  on  the  nonjury  docke: 
should  be  tried  by  the  judge  of  the  cr^ 
cuit  court  without  a  jury.  NorveU  : 
State,  39  So.  357,  143  Ala.  561,  expresslj 
following  Hooton  v.  Mellon,  142  Ala. 
245,   37   So.   937. 

Same  —  Bxtcnaon  of  Jnrisdlctioo.— 
Const  §  106,  provides  that  no  local  lav 
shall  be  passed  unless  notice  of  inten- 
tion to  apply  therefor,  stating  "the  sab- 
stance  of  the  proposed  law,"  shall  tc 
published  in  a  newspaper  of  the  coannr 
where  the  matter  affected  is  situated  A 
notice  called  on  the  people  of  a  certa» 
county  to  take  notice  that  a.  bfll  womi 
be  introduced  '"for  the  repeal  of  the  act 
creating  the  Elmore  county  court*  I- 
pursuance  of  this  notice.  Acts  190X  ; 
510,  No.  501,  entitled  "An  act  to  repeal 
an  act  to  regulate  the  trial  of  misde- 
meanors in  the  county  of  Elmore,*'  va« 
passed.  The  act  which  it  purported  to 
repeal  was  act  Dec  14,  1898  (Acts  n^ 
99,  p.  257,  No.  120),  and  it  did  not  cre- 
ate the  Elmore  county  court,  which  ha; 


§§  4  (2)-4  (3) 


Statutes 


1041 


already  existed,  but  extended  its  juris- 
diction in  cases  of  misdemeanors,  and 
provided  for  juries  and  jury  trials,  etc. 
Held,  that  the  notice  of  the  repealing 
act  (lid  not  state  *'the  substance  of  the 
proposed  law/'  and  the  act  was  void. 
Lancaster  v.  Gafford,  139  Ala.  372»  37 
So.  108. 

Removal  of  Causes. — The  published 
notice  of  intention  to  apply  for  the  en- 
actment of  an  act  providing  for  the  re- 
moval of  causes  from  the  city  court  of 
Bessemer  to  other  courts  in  Jefferson 
county  is  not  insufficient  because  it  fails 
to  refer  to  the  details  of  procedure  for 
such  removal,  which  were  included  in 
the  act  passed  (Acts  1903,  p.  369).  Dud- 
ley V.  Fitzpatrick,  39  So.  384,  143  Ala. 
162. 

That  the  published  notice  of  intention 
to  apply  for  the  enactment  of  an  act 
providing  for  the  removal  of  causes  from 
the  city  court  of  Bessemer  to  other 
courts  in  Jefferson  county  does  not 
name  the  particular  courts  mentioned  in 
the  act  (Acts '1903,  p.  369)  to  which  the 
causes  may  be  removed,  does  not  affect 
its  validity.  Dudley  v,  Fitzpatrick,  143 
Ala.    163,   39    So.   384. 

Terms  of  Court,  Changing  Time  for 
Holding.— "Notice  of  application  for  the 
passage  of  Loc.  Acts  1911,'  p.  63,  to 
change  the  times  for  holding  the  regu- 
lar terms  of  the  county  court  of  Clay 
county,  stated  an  intention  to  apply  to 
the  legislature  meeting  in  January,  1911, 
for  the  passage  of  a  bill  the  substance 
of  which  would  be  to  amend  the  act 
establishing  a  county  court  for  the 
county  of  Clay,  approved  December  13, 
1898,  as  amended  March  2,  1901,  and  Au- 
gust 6,  1907,  as  follows — setting  out  spe- 
cifically the  changes  proposed  in  speci- 
fied section — ^held  sufficient.  Robinson 
tf.   State,  4  Ala.  App.  1,  58  So.  121. 

Terms  of  Court — Court  House — Offi- 
cial Bonds. — Const  1901,  §  106,  requir- 
ing, before  the  passage  of  a  special  or 
local  law,  publication  of  notice  of  *  in- 
tention to  apply  therefor,  stating  the 
substance  of  the  proposed  law,  is  satis- 
fiedy  though  a  notice  for. an  act  for  the 
holding  of  terms  of  the  circuit  court  at 
G.  provides  that  the  first  term  shall  be 
held  in  a  certain  building  that  has  been 
provided  for  the  holding  thereof  by  the 
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mayor  and  aldermen  of  G.  till  the  com- 
missioners' court  of  the  county  may  pro- 
vide another  building,  and  the  act  does 
not  mention  such  building,  but  provides 
.that  court  shall  be  held  in  "such  build- 
ing as  may  be  provided  'by**  such  mayor 
and  alderman,  etc.,  provided  that  noth- 
ing in  the  act  shall  be  construed  to  re- 
quire the  commissioners'  court  to  pro- 
vide a  courthouse.  Ex  parte  Kelly,  153 
Ala.  668,  45  So.  ^90. 

So  the  discrepancy  between  the  no- 
tice requiring  the  sheriff  and  clerk  to 
execute  bonds  for  the  faithful  perform- 
ance of  their  duties  till  expiration  of  the 
terms  of  the  present  incumbents,  and  the 
provision  of  the  act  that  they  shall  be 
liable  on  their  official  bonds  for  acts 
done  at  C,  does  not  go  to  the  substance 
of  the  act,  and  is  immaterial.  Ex  parte 
Kelly,  153  Ala.  668,  45  So.  290. 

§   4    (S)    Publication   of    Notice,    Proof 
Thereof,  and  Spreading  on  JounuiL 

See  post,  "In  General,"  §  IftO  (1);  "Ef- 
fect of  Statute,  Enrolled  Bill,  Legislative 
Journals  or  Other  Records,"  §  199  (»). 

Publication  of  Notice. — Under  Const. 
1901,  §  106,  notice  of  intention  to  apply 
for  the  passage  of  a  local  law*  must  be 
posted  for  full  four  consecutive  weeks 
prior  to  the  introduction  of  the  bill;  but, 
if  published,  it  is  sufficient  if  it  is  pub- 
lished once  in  each  of  four  weeks  before 
such  introduction.  Lower  v.  State,  178 
Ala.   87,  59  So.  611. 

Proof  of  the  publication  of  a  notice  of 
intention  to  apply  for  the  passage  of  a 
local  law  averred  that  the  notice  was 
published   "regularly  in   four  weekly   is- 

• 

sues"  of  a  designated  weekly  newspaper. 
Held  sufficient,  within  Const.  §  106,  pro- 
viding that  the  notice  of  the  intention 
to  apply  for  the  passage  of  a  local  law 
shall  be  published  at  least  once  a  week 
for  four  consecutive  weeks  in  some  news- 
paper. -  Ex  parte  Black,  40  So.  133,  144 
Ala.  1. 

The  governor  convened  the  legislature 
in  special  sesson  on  July  27,  1909,  by 
proclamation  issued  a  few  weeks  before. 
The  affidavit  of  publication  of  notice  of 
intention  to  apply  to  the  special  session 
for  the  passage  of  a  local  law  averred 
the  publication  of  the  notice  once  a 
week    for    four    consecutive    weeks,    and 
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was  subscribed  and  sworn  to  July  28, 
1909.  Held,  that  the  publication  of  the 
notice  was  had  at  a  time  not  unreason- 
ably remote  from  the  introduction  of 
the  bill  on  July  2^,  1909.  Ensley  v. 
Simpson,  166  Ala.  366,  52  So.  61;  Robin- 
son V.   Ensley   (Ala.),  52  So.  69. 

Proof   of   Pnblicatioii   of   Notice.— An 

affidavit  of  the  publisher  of  a  newspaper, 
which  stated  that  the  notice  of  the  in- 
tention to  apply  for  the  passage  of  a 
local  act  contained  a  copy  of  the  bill 
proposed,  and  which  was  otherwise  suf- 
ficient, sufficiently  proved  the  giving  of 
the  notice  required  by  Const  §  106,  de- 
claring that  no  local  law  shall  be  passed 
unless  notice  of  intention  to  apply  there- 
for shall  have  been  published.  Jacobs 
V.  State,  40  So.  572,  144  Ala.  98. 

An  affidavit  of  the  publisher  of  a  news- 
paper that  a  notice  of  intention  to  apply 
for  the  passage  of  a  local  law  was  pub- 
lished once  a  week  for  four  consecutive 
weeks  sufficiently  shows  the  publication 
of  the  notice,  prescribed  by  Const.  1901, 
§  106,  to  justify  the  legislature  in  finding 

that    the    notice    of   intention    had    been 

« 

published.  Ensley  v.  Simpson,  166  Ala. 
366,  52  Sp.  61;  Robinson  v,  Ensley  (Ala.), 
52   So.  69. 

An  affidavit  of  publication  of  notice  of 
an  application  for  the  passage  of  a  spe- 
cial law,  headed  "State  of  Alabama, 
Walker  County,"  and  referring  to  the 
name  of  the  paper  in  which  the  notice 
was  published,  as  the  "Mountain  Eagle, 
published  at  Jasper,  in  said  county  of 
Walker,"  and  further  stating  that  the  no- 
tice was  published  for  four  consecutive 
weeks  in  such  newspaper  refererd  to  in 
the  affidavit,  was  not  objectionable  on 
the  ground  that  it  did  not  state  the  name 
of  the  newspaper  and  the  name  of  the 
county  in  which  the  paper  was  pub- 
lished. Childers  r.  Shepherd,  39  So.  235, 
142  Ala.  385. 

The  journals  of  the  legislature  show- 
ing the  passage  of  a  local  law  within 
Const.  1901,  §  106,  held  not  required  to 
show  affirmatively  that  the  notice  for 
the  law  was  published  without  expense 
to  the  State.  State  r.  Carter,  174  Ala. 
266,  56  So.   974. 

Legislative  journals  showing  that  a  lo- 
cal law   was  passed   in   accordance   with 


ihe  constitution  held  to  affirmatively 
show  that  notice  as  given  and  publica- 
tion had  without  expense  to  the  state. 
Clarke  v.  Cartpr,  174  Ala.  266,  56  So.  974. 

An  affidavit  of  publication  of  notice  of 
intention  to  apply  for  the  passage  of  a 
local  law  held  sufficient  within  Const 
1901,  §  106.  Clarke  v.  Carter,  174  Ala. 
266,  56  So.  974. 

The  affidavit  of  a  newspaper  publisher 
that  affiant  was  the  editor  and  publisher 
of  a  certain  newspaper  in  a  county  where 
a  local  law  was  to  operate,  and  that  no- 
tice of  intention  to  apply  to  the  legis- 
lature for  the  law  had  been  published 
"once  a  week,"  but  which  failed  to  show 
that  the  notice  was  published  in  a  news- 
paper published  in  the  county,  or  that  it 
was  published  "once  a  week  for  four 
consecutive  weeks,"  is  insufficient  to  show 
compliance  with  Const.  §  106,  providing 
that  no  local  law  shall  be  passed  on  cer- 
tain subjects  unless  notice  of  the  inten- 
tion to  apply  therefor  shall  be  published, 
without  cost  to  the  state,  in  the  county 
where  the  matter  to  be  affected  is  situ- 
ated at  least  once  a  week  for  four  con- 
secutive weeks  in  some  newspaper  pub- 
lished in  the  county.  Kump^  v.  Irwin, 
140  Ala.  460,  36  So.  1024. 

Spreading  Proof  of  Pubtication  of  No- 
tice in  Journals  of  Legislature. — Proof  of 
the  giving  of  notice  of  intention  to  ap- 
ply for  the  passage  of  a  particular  stat- 
ute must  be  spread  upon  the  journal  of 
each  house  of  the  legislature.  Jones  r. 
Hutchinson,  43  Ala.  721;  Moody  v.  State, 
48  Ala.  115;  Frederick  v.  Brodie,  148  Ala. 
381,  41  So.  180;  Childers  v.  Shepherd,  142 
Ala.  385,, 39  So.  235;  Wallace  v.  Board. 
140  Ala.   491,  37   So.  321. 

Loc.  Acts  Oct.  6,  1903,  providing  that 
the  judge  of  the  county  court  of  Law- 
rence county  should  transfer  all  misde- 
meanor cases  pending  to  the  circuit  court 
of  the  county,  and  repealing  Act  Feb.  10. 
1899  (Loc.  Acts  1898-99,  p.  836),  chargring 
the  county  solicitor  with  the  duty  of 
prosecuting  such  case  to  the  county  court, 
is  void  because  it  does  not  afHraiatively 
appear  by  the  journals  of  the  legrislature 
to  have  been  passed  in  accordance  with 
Const.  §§  106,  107,  requiring  notice  of  in- 
tent to  apply  for  such  local  act  to  be 
published,  and  that  proof  of  such  notice 
shall  be  exhibited  to  each  house  of  the 


§§  4  (3)-S 


Statutes 


1043 


legislature  and  spread  upon  the  journal. 
Kumpe  z/.  Irwin,  140  Ala.  460,  36  So.  1024. 

Journals  of  Both  House*.— Under 
Const.  1901,  §  106,  prohibiting  the  pas- 
sage of  any  local  law  unless  notice  of  the 
intention  to  apply  therefor  shall  have 
been  published,  and  providing  that  proof 
by  affidavit  of  the  giving  of  the  notice 
shall  be  exhibited  to  each  house  of  the 
legislature  and  spread  on  the  journal,  the 
proof  of  notice  must  be  spread  on  the 
journal  of  each  h%ise;  and  where,  in 
spreading  the  affidavit  on  the  journal  of 
the  senate,  the  name  of  the  notary  public 
is  omitted,  the  local  law  is  invalid,  though 
the  affidavit  properly  appears  on  the 
journal  of  the  house.  Sellers  v.  State, 
162  Ala.  35,  50  So.  340. 

Copy  of  Notice.— Act  July  19,  1907 
(Loc.  Acts  1907,  p.  498),  purporting  to 
amend  Act  Feb.  15,  1899  (Acts  1898-99, 
p.  878),  and  providing  that  in  capital 
cases  a  defendant  should  not  be  put  upon 
trial  within  five  months  from  the  time  of 
the  alleged  offense,  is  void  under  Const. 
1901,  §  106,  providing  that  no  local  law 
shall  be  passed,  unless  proof  by  affidavit 
that  the  notice  required  by  this  section 
has  been  given  is  spread  upon  the  jour- 
nal, where  the  journal  showed  an  affi- 
davit that  the  "above"  notice  was  pub- 
lished, but  did  not  contain  a  copy  of  the 
notice.  Barnett  v.  State,  165  Ala.  59,  51 
So.  299. 

Pasted  on  Journal. — ^The  required  proof 
is  properly  "spread"  on  the  journal, 
though  it  is  not  transcribed,  but  is  pasted 
on  the  pages  of  the  original  journal. 
Dudley  v.  Fitzpatrick,  143  Ala.  162,  39 
So.  384. 

The  pasting  of  a  newspaper  clipping  of 
a  proposed  special  act,  as  published  in 
a  newspaper,  as  required  by  Const.  §  106, 
on  the  legislative  journal,  with  a  type- 
written copy  of  the  affidavit  of  the  pub- 
lisher of  the  paper  in  which  the  same 
was  published,  constituted  a  sufficient 
spreading  of  the  notice  and  proof  on  the 
journal.  Childcrs  v.  Shepherd,  142  Ala. 
d<85,   39   So.   235. 

Jurat  to  Affidavit  Not  in  Printed  Jour- 
ludw — Under  Const.  §  106,  requiring  proof 
by  affidavit  of  publication  of  notice  of  in- 
tention to  apply  for  the  enactment  of  a 
local  law  to  be  spread  on  tlie  journal  of 
each  house,  it  is  immaterial  that  the  jurat 


to  the  affidavit  does  not  appear  in  the 
printed  copy  of  the  journal,  where  it  is 
shown  in  the  original  journal  kept  by  the 
house.  Dudley  v.  Fitzpatrick,  143  Ala. 
162,  39  So.  384. 

Authority  to  Spread  after  Adjournment. 
— Where  a  joint  resolution  of  both  houses 
of  the  legislature  was  adopted  on  the  last 
day  of  the  session,  which  authorized  the 
spreading  on  the  journal  of  each  house 
of  the  proof  by  affidavit  of  the  publica- 
tion of  all  local  bills  passed  by  the  legis- 
lature at  that  session,  such  resolution  was 
sufficient  to  authorize  the  spreading  of 
proof  of  publication  of  such  notice  by 
affidavit,  etc.,  after  the  adjournment  of 
the  legislature.  Childers  v.  Shepherd,  142 
Ala.  385,  39   So.  235. 

Completion  of  Journal  before  Final  Ad- 
journment.— Where  the  original  journal 
of  the  senate  of  the  last  day  of  the  ses- 
sion, at  the  end  of  all  its  proceedings, 
including  a  spreading  thereon  of  the  no- 
tices and  proof  of  notices  of  local  bills, 
including  the  bill  in  question,  showed  the 
final  adjournment  of  the  legislature,  cer- 
tified by  its  president  and  attested  by  its 
secretary,  it  affirmatively  appeared  that 
the  journal  was  completed  before  final 
adjournment  of  the  legislature.  Childers 
V.  Shepherd,  142  Ala.  385,  39  So.  235. 

§  5.  Reference  of  Bills  to  Committees  and 
Reports  Thereon. 

See  post,  "In  General,"  §  9. 

''Action"  by  Committee* — A  decision  in 
committee  to  report  a  bill  to  the  house 
"without  recommendation"  is  "action" 
within  Const.  1901,  art.  4,  §  62,  providing 
that  no  bill  shall  become  a  law  till  re- 
ferred to  a  committee,  acted  on  by  it  in 
session,  and  returned  therefrom.  Walker 
V.  City  Council  of  Montgomery,  139  Ala. 
468,  36  So.  23. 

Proof  of  Action  by  Committee. — ^Const. 
1901,  art.  4,  §  62,  requiring  the  journal  of 
a  house  to  affirmatively  show  that  when 
a  committee  acted  on  a  bill  it  was  in 
session,  is  satisfied  by  its  showing  that 
the  chairman  of  the  committee  reported 
to  the  house  that  the  committee  in  ses- 
sion had  acted  on  the  bill.  Walker  r. 
City  Council  of  Montgomery,  139  Ala. 
468,  36   So.  23. 

Same — ^Return  to  House. — ^Under  Const. 
1901,  art.  4,  §  62,  providing  that  no  bill 
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shall  become  a  law  till  it  shall  have  been 
referred  to  a  standing  committee  of  each 
house,  acted  on  by  such  committee  in 
session,  and  returned  therefrom,  which 
facts  shall  affirmatively  appear  on  the 
journal  of  such  house,  the  only  independ- 
ent facts  required  to  so  affirmatively  ap- 
pear are  the  reference  to  a  standing  com- 
mittee, action  in  session  by  it  (not  the 
character  of  the  action),  and  return  to 
the  house.  Walker  v.  City  Council  of 
Montgomery,  139  Ala.  468,  36  So.  23. 

Reported  Back  from  Different  Com- 
mittee.—Act  Feb.  36,  1907  (Loc.  Acts 
1907,  p.  238),  providing  for  the  drawing 
of  juries  in  capital  cases  in  Jefferson 
county,  is  unconstitutional,  because  re- 
ported back  from  a  different  standing 
committee  from  that  to  which  it  was  re- 
ferred in  the  house,  in  violation  of  Const. 
1901,  §  62,  declaring  that  no  bill  shall  be- 
come' a  law  until  it  shall  have  been  re- 
ferred to  a  standing  committee  of  each 
house,  acted  on  by  such  committee  in 
session,  and  returned  therefrom.  Crain 
V,  State,  166  Ala.  1,  59-  So.  31;  Graves  v. 
State,  166  Ala.  671,  52  So.  34. 

Act  Nov.  23,  1907  (Sp.  Acts  1907,  p. 
49),  having  been  referred  in  the  senate 
to  the  standing  committee  on  local  leg- 
islation, and  having  been  reported  back 
to  the  senate  by  the  judiciary  committee, 
without  any  report  of  the  committee  to 
which  it  was  originally  referred,  and  then 
finally  passed  after  three  readings  in  the 
senate,  was  passed  in  violation  of  Const. 
1901,  §  62,  and  a  nullity.  State  v.  Smith, 
162  Ala.  1,  50  So.  364. 

Under  Const.  1901,  $  62,  requiring  leg- 
islative journals  to  show  that  a  bill  was 
referred  to  a  committee  of  each  house, 
acted  upon  by  such  committee,  and  re- 
turned therefrom.  Act  Nov.  23,  1907 
(House  Bill  No.  37;  Gen.  Acts,  Sp.  Sess. 
1907,  p.  80),  is  void  because  the  senate 
journal  shows  that  the  bill  was  reported 
from  a  committee  other  than  the  one  to 
which  it  was  referred.  Tyler  v.  State, 
159  Ala.  126.  48  So.  672. 
§  6.  Reading  and  Consideration  of  BtOs. 

The  "final  passage"  of  a  bill,  within 
Const,  art.  4,  §  21,  providing  that  no  bill 
shall  become  a  law  unless  on  its  final 
passage  it  be  read  at  length,  is  the  vote 
on  its  passage  in  either  house  of  the 
general    assembly   after    it    has    received 


three  readings  on  three  diflFerent  dajs  is 
the  house.  State  v.  Buckley,  54  Ah.  SM. 
The  constitutional  provision  tiiat  bo 
bill  shall  hav<  the  force  of  a  law  natil  it 
be  read  on  three  several  days  in  ead 
house  of  the  general  assembly  docs  aot 
require  that  everything  which  is  to  be- 
come a  law  by  the  adoption  of  the  bili 
shall  be  thus  read;  nor  does  the  profis- 
ion  prescribing  the  style  of  laws  (article 

3,  §  1)  affect  the  validity  of  a  bod?  oi 
laws,  when  the  bill  ^y  which  tbej  were 
adopted  pursued  the  prescribed  fcHin. 
Dew  V.  Cunningham,  28  Ala.   466. 

§  7.  Amendment  of  Pending  Bills. 

§  7  (1)  In  GeneraL 

Amending  so  as  to  Change  Oxipml 
Purpose. — By  reason  of  changes  durcf 
the  passage  of  Act  Feb.  28,  1901  (Loc 
Laws  1900-01,  p.  1489),  in  the  title  of  Ae 
bill,  to  more  clearly  state  its  purpose. 
and  in  its  body  to  satisfy  Const  1901.  \ 
45,  prohibiting  revival  of  a  law  by  refer- 
ence to  its  title  alone.  Const.  1901.  {  V. 
providing  that  no  bill  shall  be  so  al- 
tered or  amended  on  its  passage  as  :c 
"change  its  original  purpose,**  was  r^ 
violated.  Cooke  v.  Burke,  177  Ala.  l5^ 
58   So.   984. 

Same— Extending  Application  to  Odicr 
Localitieay — Const  art.  4,  §  19,  providisg 
that  no  bill  on  its  passage  shall  be  k 
altered  or  amended  as  to  change  its  oris- 
inal  purpose,  is  not  violated  by  tiicrea5- 
ing,  by  amendment,  the  localities  where  i 
local  bill  shall  take  effect  HaU  r.  Steele 
82  Ala.  562,  2  So.  650;  Henderson  r.  St^^e. 
94  Ala.  95,  10  So.  332. 

The  original  purpose  of  a  bill  to  pr> 
hibit  the  sale  of  liquor  in  specified  loci!- 
ities  is  not  changed  by  the  additioB  -: 
other  particular  localities,  within  ^^ 
meaning  of  Const,  art.  4,  §  19,  proh:^'^ 
ing  the  alteration  or  amendment  of  a  \^ 
on  its  passage  through  either  house  so 
as  to  chancre  its  original  purpose.  Stes 
V,  Lecper,  78  Ala.  517. 

Amending  a  bill  introduced  to  prohfr-i 
sales  of  liquor  within  four  miles  o:  i 
town,  so  that  upon  its  passage  it  becas< 
a  law  forbidding  such  sale  within  ci£^* 
miles,  does  not  **change  its  original  pur- 
pose" within  the  meaning  of  Const  i^ 

4.  §  19.     Harrison  r.  Gordy.  57  Ala.  *? 
Same— Taxation^— House  Bill  No.  \t*' 
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Seas.  1900-01  (Acts  1900-01,  p.  2598),  was 
entitled,  as  originally  introdnced,  *'An 
act  to  provide  for  the  more  efficient  as- 
sessment and  collection  of  taxes  and  li- 
censes/' and  provided  for  the  levying, 
assessing  and  collecting  of  all  taxes. 
The  bill  substituted  for  it  as  an  amend- 
ment was  entitled  "An  act  to  further 
amend  the  revenue  laws,"  and  also  pro- 
vided for  all  taxes.  Many  similar  changes 
were  made  in  existing  laws  by  botlt  orig- 
inal and  substitute.  Held,  that  the  pur- 
pose of  the  two  was  the  same  within 
Const.  1875^  art  4  |  19,  declaring  that  no 
bill  shall  be  so  altered  or  amended  as  to 
change  its  purpose.  Southern  Ry.  Co.  v. 
Mitchell,  139  Ala.  629,  37  So.  85. 

Same  —  Sjmonymous  Terms.  —  Acts 
1888-89,  p.  64,  is  not  violative  of  Const. 
1875,  art.  4,  §  19,  providing  that  no  bill 
shall  be  so  altered  or  amended  on  its 
passage  through  either  house  as  to  change 
its  original  purpose;  the  change  having 
been  only  from  a  bill  to  fix  the  time  of 
"opening"  courts  to  one  to  fix  the  time 
of  "holding"  courts,  and  the  terms  as 
used  in  the  connection  being  synony- 
mous. Letcher  v.  State,  159  Ala.  59,  48 
So.  805. 

Immaterial  Correction. — ^The  striking 
out  of  an  alternative  or  repeating  part  of 
a  section  of  a  bill  by  one  house  is  an  im- 
material correction  which  does  not  amend 
the  bill.  Collman  f.  Pitts,  160  Ala.  133, 
49   So.   441. 

Reporting  Back  Substitute. — So  long  as 
the  original  purpose  of  the  title  is  not 
changed,  the  committee  to  whom  it  is  re- 
ferred may  report  it  back  with  amend- 
ments or  report  a  substitute;  and  the 
substitute  will  take  the  place  of  the  bill 
referred,  and  is  not  remitted  to  the  status 
of  a  new  bill  reported  for  the  first  time. 
Attorney  General  v.  Buckley,  54  Ala.  599. 

Amendment  of  Ammidment  Proposed 
by  Governor. — Const.  1901,  §  125,  provid- 
ing that  an  amendment  proposed  by  the 
governor  to  meet  his  objection  to  a  bill 
returned  by  him  shall  not  be  itself 
amended,  while  requiring  the  amendment 
made  by  the  legislature  to  contain  what 
the  governor  proposes  and  nothing  else, 
does  not  prevent  formal  changes  in  the 
proposal,  so  as  to  put  it  in  proper  shape 
for  submission  to  a  vote.  Brandon  v. 
Askew,  172  Ala.  160,  54  So.  605. 


Amendiiic  by  Reference  to  Title  Only 
application  of  Pr0viaion.-<:on8t.  §  4ft, 
providing  that  no  law  shall  be  amended 
by  reference  to  its  title  only,  but  so 
much  thereof  as  is  amended  shall  be  re- 
enacted  and  published  at  length,  does  not 
apply  to  amendments  to  statutes  upon 
their  passage,  but  only  to  statutes  exist- 
ing when  the  later  law  is  passed.  Jack- 
son V.  Sute,  171  Ala.  38,  55  So.  Iil8. 

Votiiig  on  Amendments  in  Their  Bo- 
tiretjii — ^Amendments  to  a  bill  may  be 
voted  on  in  their  entirety,  though  sepa- 
rately offered  or  reported,  and  when  so 
adopted  they  constitute  a  single  amend- 
ment Collman  v,  Pitts,  160  Ala.  133,  49 
So.  441. 

Concmrenoe  in  Amendment— JounuJs. 
— Const.  1901,  §  64,  providing  that  no 
amendment  to  bills  by  one  house  shall 
be  concurred  in  by  the  other,  unless  a 
vote  be  taken  by  yeas  and  nays,  and  the 
names  of  the  persons  voting  for  and 
against  the  same  shall  be  recorded  at 
length  on  the  journal,  requires  the  jour- 
nals to  show  only  a  concurrence  in  the 
amendment,  and  not  a  vote  on  the 
amended  bill  in  its  entirety.  Brandon 
1/.  Askewt  172  Ala.  160,  54  So.  605. 

Const  §  64,  providing  that  no  amend- 
ment to  bills  shall  be  adopted,  unless  it, 
with  the  names  of  those  voting  for  or 
against  it,  shall  be  entered  at  length  on 
the  journal  of  the  house  in  which  it  is 
adopted;  and  no  amendment  by  one 
house  shall  be  concurred  in  by  the  other 
without  a  yea  and  nay  vote;  and  the 
names  of  the  members  voting  being  re- 
corded at  length  on  the  joufnal  does  not 
require  that  an  amendment  be  etitered 
upon  the  journal  of  both  houses;  it  be- 
ing sufficient  that  the  joiunal  of  the  con- 
curring house  contain  the  names  of  the 
members  voting  for  or  against  it,  if  it 
appears  on  the  journal  of  the  house  of- 
fering it.  Jackson  v.  State,  171  Ala.  38, 
55   So.   118. 

§  8.  Passage  of  Bills. 

§  9.  — «—  In  GeneraL 

See  post,  "Particular  Classes  of  Acts," 
§  12;  "Legislative  Journals  and  Other 
Records,"  §  201;  "Weight  and  Suffi- 
ciency," §  202. 

A  bill  only  becomes  a  law,  when  it  has 
gone  through  all  the  forms  made  neces- 
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^ry  by  the  constitution  to  give  it  force 
and  validity.  Jones  v,  Hutchinson,  43 
Ala,  721. 

The  "final  passage''  of  a  bill,  within 
Const,  art.  4,  §  21,  is  the  vote  on  its 
passage  in  either  house  of  the  general 
assembly  after  it  has  received  three  read- 
ings on  three  different  days  in  the  house. 
Attorney  General  v,  Buckley,  54  Ala.  599. 

Where  an  act  of  the  general  assem- 
bly does  not  appear  from  the  journal  of 
the  two  houses 'to  contain  iftiy  provision 
which  the  houses  did  not  concur  in  pass- 
ing, and  it  does  not  appear  from  such 
journals  that  any  provision  which  the 
houses  concurred  in  enacting  is  omitted 
from  the  act  as  enrolled,  signed,  and  ap- 
proved, and  it  is  shown  by  the  journal  of 
the  house  that  all  the  constitutional  steps 
for  a  valid  enactment  have  been  taken, 
such  statute  is  constitutional  and  valid. 
Robertson  v.  State,  130  Ala.  164,  30  So. 
494. 

Where  a  journal  entry  recited  the  read- 
ing and  signing  of  certain  "house  bills, 
the  title  of  which  are  set  out  in  the  fore- 
going message  from  the  house.  The 
reading  of  said  bill  having  been  dispensed 
with  by  a  two-thirds  vote,"  etc,  the  use 
of  the  singular  instead  of  the  plural  form 
does  not  indicate  that  the  reading  of  any 
one  of  the  bills  theretofore  mentioned 
was  dispensed  with,  for  the  word  "said"  is 
a  word  of  reference,  and  means,  as  there 
used,  "before  mentioned,"  or  "aforesaid," 
and  though  "bill"  is  employed  in  the  sing- 
ular, it  is  colored  by  the  antecedent  to 
•which  "said"  refers  it,  namely,  the  "house 
bills"  mentioned.  Moreover,  the  error 
is  self-correcting  when  the  phrase  is  con- 
-sidered  as  a  whole,  for  the  period  after 
-the  word  "house"  will  not  be  permitted 
to  separate  the  phrase  from  its  relation 
to  the  subject  matter  to  which  it  obvi- 
ously refers.  State  v.  Skeggs,  154  Ala. 
249,  46  So.  268. 


§  10. 


Mode  of  Voting,  and  Entry  of 


Yeas  and  Nays. 

See  post,  "In  General,"  §  199  (1). 

Under  Const.  1901,  §  63,  providing  that 
on  the  final  passage  of  a  bill  the  vote 
must  be  taken  by  yeas  and  nays  and  the 
names  of  those  voting  for  and  against 
entered  on  the  journals,  etc.,  the  official 
journal  of  the  senate,  showing  that  on  the 


final  passage  of  a  bill  there  were  14  yeas 
and  14  nays,  and  that  the  leiutenant  gov- 
ernor gave  the  casting  vote  in  favor  of 
the  bill,  and  only  setting  out  the  names 
of  those  voting  yea,  is  insufficient  State 
V.  Martin,  160  Ala.  181,  48  So.  846. 

Under  Const  1901,  §  125,  authorizing 
the  governor  to  return  a  bill  with  pro- 
posed amendment,  and  providing  that  the 
vote  shall  be  taken  on  such  amendment 
only,  the  fact  that  the  senate  jounial 
shows  that  a  bill  was  returned  suggesting 
an  amendment  which  was  passed,  giricg 
the  yeas  and  nays  properly  entered,  does 
not  cure  a  defect  in  the  passage  of  the 
original  bill.  McKinley  v.  Martin.  160 
Ala.   181,  48  So.  846. 

i  11.  -*~  Number  of  Votes  Reqniitd. 

See  post,  "Particular  Classes  of  Acts,' 
§  12. 

Const  1901,  §  76,  provides  that  whes 
the  legislature  shall  be  convened  in  spe- 
cial session,  there  shall  be  no  legislatioG 
upon  subjects  other  than  those  desig- 
nated in  the  proclamation  of  the  goverccr 
calling  such  session,  except  by  vote  of 
two-thirds  of  each  house.  Section  53 
provides  that  the  majority  of  each  house 
shall  constitute  a  quorum  to  do  business, 
and  in  several  instances  the  constitntioB 
provides  that  an  afiirmative  vote  bj  t 
named  proportion  of  the  entire  elected 
membership  of  each  house  is  essential  to 
the  valid  enactment  of  proposed  legisb- 
tion.  Held,  that  the  word  **hoa8cr  ^ 
used  in  §  52,  means  the  entire  membership 
of  each  body,  but  it  denotes  that  a  nss- 
jority  of  each  body  shall  constitute  the 
house  for  the  transaction  of  business,  and. 
in  view  of  the  absence  of  a  provision  re- 
quirinsT  the  named  proportion  of  the  en- 
tire elected  membership,  two-thirds  of  a 
quorum  of  each  house  is  sufficient  to  ea- 
act  legislation  at  a  special  session  or 
subjects  not  designated  in  the  proclama- 
tion. State  V,  Skeggs,  154  Ala.  249.  4« 
So.  268. 

A  two-thirds  vote  is  necessary  only  oc 
the  final  enactment  of  a  law  passed  at  a 
special  session  on  a  subject  other  this 
that  designated  in  the  proclamation,  acd 
is  not  necessary  on  preliminary  matters, 
such  as  the  introduction  of  the  bill,  etc 
Woodward  v,  Skeggs,  154  Ala.  249.  14« 
So.  268. 
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The  provision  of  Const  art.  4,  §  32, 
that  the  general  assembly  shall  not  loan 
or  give  away  any  money,  credit,  or  other 
thing  due  or  belonging  to  the  state,  with- 
out the  concurrence  of  two*thirds  of  the 
members  of  each  house,  does  not  re- 
strict the  power  of  the  legislature  to 
compound,  release,  or  discharge  debts 
due  the  state;  and  an  act  releasing  ob- 
ligors and  their  personal  representatives 
from  all  liability  on  a  bond  to  the  state  is 
valid,  although  not  passed  by  a  vote  of 
two-thirds  of  the  members  of  each  house. 
State  V.  Mills,  52  Ala.  484. 


§  IS* 


Particular  Classes  o)  Acts. 


Time    for    Passage— Revenue     Bills.p— 

Acts  1903,  pp.  682-689,  providing  for  the 
maintenance,  improvement,  and  protec* 
tion  of  the  public  roads  of  Jackson 
county,  and  granting  power  to  the  com- 
missioners' court  to  make  regulations  for 
the  traffic  on  the  roads,  to  require  a  li- 
cense to  haul  logs,  etc.,  and  to  fix  the 
price  to  be  paid  therefor,  is  not  a  bill  lor 
raising  revenue,  within  the  meaning  of 
Const,  art.  4,  §  70,  prohibiting  the  pass- 
age of  bills  for  raising  revenue  within 
the  last  five  days  of  a  legislative  session* 
Kennamer  r.  State,  150  Ala.  74,  43  So. 
482. 

Acts  1911,  p.  634,  imposing  a  license 
tax  or  registration  fee  on  motor  vehicles, 
is  an  exercise  of  the  police  power  and  not 
a  revenue  measure;  and  hence  is  not  in- 
valid under  Const.  1901,  §  70,  although 
passed  on  the  last  day  of  the  legislative 
session.  Bozeman  v.  State,  7  Ala.  App. 
151,  61  So.  604. 

Ai^ropiiation  Bills— Votes  Required^— 
Under  Acts  1859-60,  p.  348,  incorporating 
the  Medical  College  of  Alabama,  to  be 
governed  by  trustees  having  power  to  ac- 
quire and  dispose  of  real  and  personal 
property,  and  to  exclusively  hold  the  same 
For  use  of  the  college,  etc.,  which  trustees 
ire  given  power  to  cause  to  be  taught 
such  sciences  connected  with  medicine 
IS  they  deem  proper  and  to  fill  such 
;hairs  as  they  see  fit,  the  college  was  not 
inder  the  "absolute  control"  of  the  state, 
ind  hence  an  appropriation  act  for  its 
>enefit,  passed  by  less  than  two-thirds  of 
lU  the  members  of  the  legislature,  was 
nvalid»  under  Const.  §  73,  declaring  that 
lo    appropriation   shall   be  made   to  any 


educational  institution  not  "under  the  ab* 
solute  control  of  the  state,''  etc.,  except 
by  vote  of  two-thirds  of  all  the  members 
elected  to  each  house.  State  v.  Sowell. 
143  Ala.  494,  39  So.  246. 

Act  Feb.  8,  1872  (Sess.  Acts  1871-72, 
p.  411),  entitled  "An  act  for  the  relief 
of  Tallassee  Manufacturing  Company 
No.  1,"  and  requiring  the  auditor  to  as- 
certain the  amount  of  taxes  due -from  the 
company  during  certain  years,  and  to  cer- 
tify the  same  to  the  tax  collector,  and  re- 
quiring the  tax  collector  to  receive  from 
the  company  the  amount  certified  in  full 
payment  of  all  taxes  due  from  the  com- 
pany, is  constitutional,  as  it  is  not  an 
appropriation  of  money  from  the  public 
treasury  which  requires  a  two-thirds 
vote  of  the  general  assembly.  Tallassee 
Mfg.  Co.  V.  Glenn,  50  Ala.  489. 

§  13.  Concurrence  of  Separate  Houses  or 
Branches  of  Legislature. 

See  post,  "Enrollment,  Authentication, 
and  Filing,"  §  18;  "Legislative  Journals 
and  Other  Records,"  §  201;  "Weight  and 
Sufficiency,"  §  202. 

Vote  of  Concurrence— Adoption  of  Re- 
port of  Committee. — ^Under  Const.  §  64, 
providing  that  no  report  of  a  committee 
of  conference  shall  be  adopted  in  either 
house  except  by  a  vote  taken  by  yeas 
and  nays  and  entered  on  the  journal,  it 
is  necessary,  in  order  that  a  vote  of.  the 
hoiise  adopting  the  report  of  a  conference 
committee  operate  of  itself  as  a  vote  of 
concurrence  in  amendments  proposed  by 
the  senate,  that  the  report  recommend 
concurrence  by  the  house  in  such  amend- 
ments. Board  of  Revenue  of  Je£Ferson 
County  v.  Crow,  141  Ala.  126,  37  So.  469. 

Same — Same — ^Amendments  —  Journals. 
— Under  Const.  §  64,  requiring  amend- 
ments to  bills  and  the  names  of  those 
voting  therefor  to  be  entered  at  length 
in  the  journals  of  the  house  in  which  they 
are  adopted,  and  amendments  by  one 
house  to  be  concurred  in  by  the  other  by 
yea  and  nay  vote,  and  reports  of  a  con- 
ference committee  to  be  adopted  in  the 
same  way,  it  must  affirmatively  appear 
upon  the  journals  that  amendatory  provi- 
sions received  the  concurrence  by  yea  and 
nay  vote  of  each  house,  and  precisely 
what  those  amendments  were;  and  any 
implication,    from    the   adoption   by   one 
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hotts^  pf  the  report  of  a  conference  com* 
mittee,  that  it  was  intended  thereby  to 
concur  in  amendments  proposed  by  the 
other  hpuse,  must  be  a  necessary  implica- 
tion, and  not  an  inconclusive  implication. 
Board  of  Revenue  of  Jefferson  County  v. 
Crow,  141  Ala.  126,  87  So.  469. 

Same--^mciuliiient»-^hanciiig  Boimd* 
aiies  of  Countiea*-Votea  Required- 
Const  art.  2,  §  2,  provides  that  the  bound* 
aries  of  counties  shall  not  be  altered  ex* 
cept  by  a  two-thirds  vote  of  both  houses 
of  the  general  assembly.  Article  4,  |  22, 
provides  that  no  amendments  to  bills  by 
one  house  shall  be  concurred  in  by  the 
other  house  except  by  a  vote  of  a  ma* 
jority  thereof.  Act  March  5,  1901,  chang- 
ing the  boundary  between  B.  and  C 
counties,  was  passed  in  the  house,  and 
afterwards  by  the  senate,  with  an  amend* 
ment  thereto,  the  nature  of  which  was 
not  shown  by  the  journals  of  the  two 
houses,  and  the  amended  bill  was  con* 
curred  in  by  the  house,  but  not  by  a 
two-thirds  vote.  Held,  that  the  concur- 
rence by  the  house  in  the  amendment  by 
less  than  a  two-thirds  vote  did  not  ren- 
der the  law  invalid  as  affecting  a  change 
qi  boundaries  without  a  two-thirds  vote 
of  each  house,  but  that  it  would  be  pre- 
sumed that  the  amendment  was  a  modifi- 
cation of  the  bill  in  some  respect  not  af- 
fecting the  boundaries,  which  could  be 
concurred  in  by  a  majority  vote.  Jaclc- 
son  V.  State,  131  Ala.  21,  31  So.  880. 

Saiiii^*^R€poft  ox  Confepence  Com* 
mittee — ^A  report  of  a  conference  com- 
mittee appointed  by  the  house  and  sen* 
ate  must  be  concurred  in  by  a  majority 
of  the  conferees  of  each  house.  Board  of 
Revenue  of  Jefferson  County  v.  Crow, 
141  Ala.  126,  37  So.  469. 

Amendment— Vote  of  Conciirrciice  by 
Senate— Record— Jo«BiiaL— Const.  1901,  § 
64,  declares  that  no  amendment  to  bills 
shall  be  adopted  unless  the  amendment, 
with  the  names  of  those  voting  for  and 
against  the  same,  be  entered  at  length 
on  the  journal  of  the  house  in  which  the 
same  is  adopted,  and  that  no  amendment 
to  bills  by  one  house  shall  be  concurred 
in  by  the  other  unless  a  vote  be  taken 
and  the  names  of  the  parties  votinc:  for 
and  against  the  same  be  entered  at  length 
in  the  journal.  Held,  that  where  a  bill 
was  amended  in  the  house,  the  concur- 


rence of  the  senate  was  sufficiently  re- 
corded by  setting  out  the  names  of  the 
members  voting  on  the  senate  journal 
though  the  amendment  was  not  set  ooi 
on  that  journal.  State  v.  Porter,  145  Ah. 
541,  40  So.  144. 

Const.  §  64,  requires  amendments  to 
bills  to  be  entered  at  length  on  the  ioer- 
nals  of  the  house  in  which  they  are 
adopted,  and  amendments  (proposed  by 
one  house  to-  be  concurred  in  by  the 
other  by  yea  and  nay  vote,  and  reports 
of  a  conference  committee  to  be  adopted 
in  the  same  way.  Act  October  12,  19tn 
(Acts  1903,  p.  566),  amending  certain  sec« 
tions  of  Code,  art  1,  c.  19,  provided  for 
certain  changes  in  the  judicial  drcuiti 
of  the  state,  and  other  kindred  matters. 
The  bill  as  originally  passed  by  the  house 
was  amended  by  the  senate  in  scvenl 
particulars,  and  the  house  nonconcnrred 
in  the  amendments.  A  conference  com- 
mittee  was  appointed,  and  the  majoritr 
thereof  reported  to  each  house  a  recoan 
mendation  that  the  senate  recede  from 
specified  amendments,  saying  nothiag 
about  the  other  amendments,  and  oot 
recommending  in  terms  that  the  boose 
cancur  in  those  amendments.  Each  house 
adopted  the  majority  report  of  the  com- 
mittee of  conference,  entered  at  length  is 
the  journal.  Held,  that  where  a  bill  was 
amended  in  the  house,  the  concurrence  of 
the  senate  was  sufficiently  recorded  by 
setting  out  the  names  of  the  memb^-s 
voting  on  the  senate  journal,  though  the 
amendment  was  not  set  out  on  that  joor- 
nal.  State  v.  Porter,  145  Ala.  541.  40  Sa 
144. 

Striking  Out  Amendments  Receded  iroai 
— Adoptiott  of  Report  of  Conference 
Conunitteeir— Where  the  senate  sends  a 
bill  which  originated  in  the  house  back 
to  the  house  with  amendments,  and  the 
house  nonconcurs  .  in  the  amendments, 
and  a  conference  committee  is  appointed 
and  recommends  recession  by  the  sen- 
ate  from  specified  amendments,  the  bffi 
being  in  the  house,  and  the  senate  havior 
no  control  over  it,  it  is  necessary  not  oalr 
that  the  senate,  but  also  that  the  house, 
adopt  the  report  of  the  conference  coic* 
mittee  in  order  to  strike  out  the  amend- 
ments receded  from.  Board  of  Revenot 
of  Jefferson  County  r.  Cn>w,  141  Ala.  XSk. 
37  Sa  469. 
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Same  Change  in  Law.r— Sp.  Acts  I9a7» 
p.  180,  as  passed  by  both  branches  of  the 
legislature  and  signed  by  the  governor, 
provides  for  a  jury  trial  in  prosecutions 
for  violations  of  the  prohibition  law  when 
^'defendant  filed  in  the  cause  a  demand 
for  a  jury,  ♦  *  ♦  or  where  the  case  is 
set  for  trial  *  ♦  ♦  gnch  written  de- 
mand may  be  made/'  etc.  The  bill  while 
considered  by  the  house  was  amended 
by  striking  out  the  word  "written"  wher- 
ever it  occurred,  which  word  was  in  the 
bill  when  enrolled  and  passed  by  the  sen- 
ate and  when  signed  by  the  governor. 
Held,  that  as,  with  the  word  stricken 
out,  the  accused  must  file  his  demand  for 
a  jury,  the  amendment  does  not  change 
the  law,  and  it  is  not  void.  State  if. 
Semmes,   168  Ala.   187,  50   So.   IZO, 

Revenue  Laws-Senate  Amendnwnt^* 
Journal. — Acts  1896-97,  p.  1505,  amending 
the  revenue  laws,  is  not  void  on  the 
ground  that  the  house  journal  shows 
that  amendments  thereto,  passed  by  the 
senate,  were  not  adopted  by  the  house. 
O'Hara  v.  State,  121  Ala.  28,  25  So.  622. 

§  14.  Approval  or  Veto  by  Executive  Au- 
thority. 

§  U.  — ^—  Recall  by  Legislatnre. 

Under  Const  1901,  §§  66,  125,  requir- 
ing the  presiding  officer  of  each  house  to 
sign  the  bills  and  joint  resolutions  passed 
by  the  legislature,  and  providing  that 
every  vote,  order,  or  resolution  to  which 
concurrence  of  both  houses  shall  be  nee* 
essary  shall  be  presented  to  the  gov- 
ernor for  approval,  etc.,  a  joint  resolu- 
tion requesting  the  governor  to  return  a 
bill  which  had  passed  both  houses  to  en- 
able the  legislature  to  correct  errors 
therein  need  not  be  submitted  to  the 
governor  for  approval,  and  where,  on  the 
return  of  the  bill  pursuant  to  the  request 
of  such  resolution,  the  journals  showed 
that  the  bill  was  without  amendment  en- 
rolled again,  and  again  signed  by  the 
speaker  of  the  house  and  the  president 
of  the  senate,  and  again  presented  to  the 
governor,  who  approved  it  in  due  course, 
the  bill  was  legally  enacted  into  a  law, 
the  joint  resolution  referred  to  in  the 
constitution  being  limited  to  resolutions 
applying  to  a  form  of  legislation  for 
administrative  purposes  of  a  local  or 
temporary  character,  and  known  in  leg- 


islative assemblies  as  joint  resolutions, 
resolutions,  or  resolves.  City  of  Ensley 
«.  Simpson,  166  Ala.  366,  52  So.  61;  Rob- 
inson V.  City  of  Ensley  (Ala.),  52  So.  6». 
9  1^  — —  Time  for  Action  by  BxecutiTe. 
The  six  day*  during  which  the  gov- 
ernor may  coiisider  a  bill  under  the  con- 
stitution, without  it  becoming  a  law,  are 
calendar  days.  State  v.  Joseph,  175  Ala. 
579,   57   So.   942. 

§  17. Effect  of  Adjournment  of  Leg- 


The  constitutional  provision  that  a  bill 
shall  not  become  a  law,  if  its  return  by 
the  governor  is  prevented  by  adjournment 
of  the  legislature,  refers  to  a  final  ad- 
journment, and  not  recess.  State  v,  Jo- 
seph, 175  Ala.  579,  57  So.  942. 

A  bill  can  not,  during  a  recess,  be  re- 
turned by  the  governor,  pursuant  to  the 
constitution,  to  officers  or  members  of 
the  house  in  which  it  originated.  Cren- 
shaw V.  Joseph,  175  Ala.  579,  57  So.  942. 

The  two  days  after  the  reassembling  of 
a  house  in  which  a  bill  originated,  within 
which  it  must  be  returned,  after  recess, 
by  the  governor  to  prevent  it  from  be- 
coming a  law,  imder  the  constitution, 
must  be  legislative  days.  Crenshaw  v. 
Joseph,  175   Ala.  579,  57  So.  942. 

§    18.    Enrollment,     Antheaticatiofi,     and 
Piling. 

See  ante,  "In  General,"  §  9. 

Signature  of  Preddent  of  Senate-— 
Journal  Entry. — A  senate  journal,  with 
reference  to  a  bill  known  as  No.  454, 
recited  a  message  from  the  house,  stat- 
ing that  the  speaker  had  signed  a  num- 
ber of  bills,  including  No.  454,  and  re- 
questing the  signature  of  the  president 
of'  the  senate;  that  a  motion  was  then 
made  to  dispense  with  the  reading  of 
such  bill,  which  was  voted  on  favorably, 
and  then  the  following:  "Signing  of  Bills. 
The  president  of  the  senate,  in  the  pres- 
ence of  the  senate,  immediately  after 
they  had  been  publicly  read  at  length  by 
the  secretary,  signed  the  above  house 
bills,  the  titles  of  which  are  set  out  in 
the  foregoing  message  from  the  house, 
except  house  bills  Nos.  121,  101,  465,  and 
454;  the  reading  of  which  at  length  hav- 
ing been  dispensed  with."  Held,  that 
such  entry  affirmatively  showed  the  sign- 
ing of  Bill  No.  454  by  the  president  of 
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the  senate  in  the  presence  of  the  senate, 
as  required  by  Const.  1901,  §  66;  the  ex- 
cepting clause  being  construed  as  relat- 
ing only  to  the  dispensing  with  the  read- 
ing of  the  bill  at  length.  Mitchell  v. 
City  of  Gadsden,  40  So.  350,  145  Ala.  132; 
Lee  V.  City  of  Gadsden,  40  So.  351,  146 
Ala.  689. 

Speaker's  i  Signature  •—  Journal  p— >  Mere 
Clerical  Error. — ^The  house  journal  con- 
tained an  entry  of  the  receipt  of  a  mes- 
sage from  the  senate  requesting  the 
speaker's  signature  to  certain  bills  set 
out  by  number  and  caption,  immediately 
following  which  was  another  entry  that 
the  speaker,  in  presence  of  the  house, 
signed  the  bills,  whose  titles  were  set  out 
in  such  message.  Succeeding  this  entry 
was  one  that  the  committee  on  enrolled 
bills  reported  certain  bills,  among  which 
was  mentioned,  "H.  972.  To  amend  the 
revenue  law,"  being  Acts  1896-97,  p.  1505. 
Immediately  following  was  an  entry  that 
the  speaker,  in  presence  of  the  house, 
signed  the  bills  whose  titles  were  set  out 
in  the  foregoing  senate  message.  Held, 
that  the  latter  entry  was  a  clerical  error, 
the  words  "report  of  the  committee  on 
enrolled  bills"  being  intended,  so  that  .the 
journal  affirmatively  showed  that  the  bill 
above  named  was  properly  signed.  O'Hara 
t/.  St^te,  25  So.  622,  121  Ala.  28. 

Same— Same. — Const.  1901,  §  66,  re- 
quires the  presiding  officer  of  each  house 
to  sign  all  bills  and  joint  •  resolutions 
passed  by  the  legislature,  in  the  presence  of 
the  house  over  which  he  presides,  after 
it  has  been  publicly  read,  and  that  the  fact 
of  reading  and  signing  shall  be  entered 
on  the  journal.  Held,  that  the  fact  that 
the  signing  was  in  the  presence  of  the 
house  need  not  be  entered  in  the  journal, 
but  merely  the  act  of  signing,  for  the 
journal  is  the  officiiil  narrative  of  the  pro- 
ceedings of  the  respective  houses,  and  the 
existence  of  a  journal  implies  the  pres- 
ence of  a  properly  organized  house.  Wood- 
ward V.  Skeggs,  154  Ala.  249,  46  So.  268. 

Even  if  it  were  necessary  for  the  jour- 
nal to  show  that  a  bill  or  joint  resolution 
was  signed  by  the  presiding  officer  in  the 
presence  of  the  house,  the  requirment 
would  be  met  where  the  journal  narrates 
a  continuous  session  legally  organized, 
of  the  house  covering  prceedings  both 
before  and  after  the  signing  of  a  bill  in 


question,  and  the  dispensation  bj  the 
necessary  proportionate  vote  of  the  read- 
ing at  leng^th  of  certain  bills  enumerated, 
among  which  was  the  one  in  questioa. 
Woodward  v.  Skeggs,  154  Ala.  249,  46  So. 
268. 

Same — Speaker  Pro  Tempore.— When 
the  regularly  and  duly  elected  speaker 
of  the  house  of  representatives  is  uxubW. 
by  reason  of  physical  or  mental  tnfirmit}. 
to  discharge  any  of  the  duties  of  the 
office,  the  said  house  has  authority,  under 
the  constitution,  to  elect  a  speaker  pre 
tempore,  when  it  is  necessary  for  the 
transaction  of  legislative  business;  and 
such  temporary  speaker,  when  so  elected 
is  "the  presiding  officer"  of  the  house 
and  as  such  is  authorized,  by  §  27,  art  4 
of  the  Constitution,  to  sign  bills  passed  by 
the  general  assembly.  Robertson  v.  State. 
130  Ala.  164,  30  So.  494. 

Terms  of  Court.— Under  Const.  1901,  f 
62,  requiring  the  legislative  journals  tc 
show  that  a  bill  was  referred  to  a  staad- 
ing  committee  of  each  house,  acted  oo  by 
such  committee,  and  returned  therefrox. 
Act  Nov.  23,  1907  (Acts  Sp.  Sess.  1907.  p 
23).  purporting  to  fix  the  time  for  holding 
the  circuit  court  in  Chilton  County,  after 
the  year  1907;  is  void  because  the  senate 
journal  does  not  show  that  the  committee 
to  which  the  bill  was  referred  acted  oc 
and  reported  it,  and  does  not  show  that 
it  was  referred  to  the  committee  repcn- 
ing  it.  Pope  r.  State,  165  Ala.  68,  51  >5 
521. 

Amendments— -Vote  of  Concurrence— 
^Record  of  Vote— Journal-— Compliaiioe 
with  Constitutional  Requirement. — C<?q51 
art.  4,  §  22,  declares  that  no  amendment 
to  bills  by  one  house  of  the  general  as- 
sembly shall  be  concurred  in  by  the  other, 
except  by  a  vote  of  a  majority  the*^oi 
taken  by  yeas  and  nays,  and  the  names 
of  those  voting  for  and  against,  recorded 
on  the  journals.  Code,  §  2221,  declares 
that  at  the  close  of  each  session  of  the 
assembly  all  papers  belonging  to  the  as- 
sembly, save  those  relating  to  uniuiisbei 
business,  must  be  deposited  in  the  office 
of  the  secretary  of  state.  Held,  that 
where,  in  an  action  to  recover  rooncv's 
paid  for  a  liquor  license,  under  Revecce 
Act  Feb.  23,  1899,  it  appeared  that  after 
the  session  of  the  assembly  of  199^-9^ 
there  were  deposited  in  the  ofHce  of  tae 
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secretary  of  state  two  bound  volumes 
labeled  ''Journal  of  the  House  of  Repre- 
sentatives, Session  of  1898-9/'  which  were 
signed  by  the  speaker  and  attested  by  the 
clerk,  and  contained  the  proceedings  of 
that  day,  on  which  amendments  to  said 
act  proposed  by  the  senate  were  voted 
on  and  the  bill  finally  passed,  but  such 
record  did  not  show  a  compliance  with 
Const,  art.  4,  §  22,  but  there  was  offered 
in  evidence  a  bundle  of  papers  which  pur- 
ported to  be  the  record  of  the  proceed- 
ings of  that  day  on  which  the  revenue  law 
was  passed,  signed  by  the  speaker  and 
attested  by  the  clerk,  which  the  clerk  of 
the  assembly  testified  were  notes  taken 
by  him  from  which  the  records  in  the 
bound  volumes  were  copied,  as  was  his 
custom  each  day,  and  such  bundle  of 
papers,  together  with  similar  records,  had 
been  sent  to  the  state  printer  as  a  trans- 
cript of  the  journals,  and  never  deposited 
with  the  secretary  of  state,  plaintiff  was 
entitled  to  recover  owing  to  the  inva- 
lidity of  the  revenue  law,  since  the 
bundle  of  papers,  on  account  of  their 
character  and  the  purpose  for  which 
they  were  originally  prepared,  could 
not  be  regarded  as  the  journals  of 
the  house,  rather  than  the  bound  vol- 
umes, the  record  in  which  relative  to  the 
act  of  February  23,  1899,  failed  to  show 
compliance  with  the  constitutional  re- 
quirements. Montgomery  Beer-Bolting 
Works  V.  Gaston,  126  Ala.  425,  28  So. 
497. 

Where  the  journals  of  the  house  de- 
posited in  the  office  of  the  secretary  of 
state  after  the  close  of  the  session  of 
1898-99  failed  to  show  that  amendments 
made  by  the  senate  to  Revenue  Law, 
Feb.  23,  1899,  were  concurred  in  by  ma- 
jority of  the  house  voting  by  yeas  and 
nays,  and  the  names  of  those  voting  for 
and  against  were  not  recorded,  the  act 
was  not  rendered  valid  by  a  marginal  en- 
try of  such  facts,  showing  a  compliance 
with  Const,  art.  4,  §  22,  on  the  journals, 
made  by  authority  of  the  clerk  some 
months  thereafter,  since  the  clerk's  offi- 
cial connection  with  the  original  legisla- 
tive journal,  save  his  duty  for  copying  it 
for  the  state  printers,  ceases  on  its  de- 
livery to  the  secretary  of  state.  Mont- 
gomery Beer-Bottling  Works  v.  Gastin, 
126  Ala.  425,  28   So.  497. 


§  19.  Promulgation  and  Publication. 

The  provision  in  a  statute  that  the 
secretary  of  state  shall  cause  it  to  be  pub- 
lished "three  months,"  etc..  is  only  direc- 
tory, and  his  neglect  to  do  so  will  not 
affect  the  operation  of  the  statute.  State 
V.  Click,  2  Ala.  26. 

Const.  1901,  §  45,  requiring  the  publi- 
cation of  an  act  amended  at  length,  held 
complied  with  by  a  publication  of  the 
statute  as  amended.  Robinson  v.  State, 
4  Ala.  App.  1,  58  So.  121. 

§  80.  Errors  or  Omissions  in  Enrollment 
or  Publication. 

A  material  variance,  in  substance  and 
legal  effect,  between  the  enrolled  bill 
which  was  signed  by  the  governor,  and 
the  bill  which  actually  passed  the  general 
assembly,  as  shown  by  the  journals  of 
two  houses,  is  fatal  to  the  validity  of  the 
enactment  as  a  law.  Moog  v.  Randolph, 
77  Ala.  597;  Sayre  v.  Pollard,  77  Ala. 
60S;  King  Lumber  Co.  v.  Crow,  155  Ala. 
504.  46  So.  646;  Moody  v.  State,  48  Ala. 
115. 

Where  the  enrolled  copy  of  an  act  sub- 
mitted to  the  governor  and  signed  by  him 
was  defective  because  of  the  inadvertent 
omission  of  material  sections  put*  into  the 
bill  by  amendment,  the  act  did  not  be- 
come law.  City  of  West  End  v.  Simmons, 
165  Ala.  359,  51  So.  638.   , 

Act  Feb.  23,  1883,  as  signed  by  the 
governor  in  its  enrolled  form  imposed  a 
tax  on  ''all  money,  loaned  and  sdvent 
credits  or  credits  of  value,''  without  any 
deduction  of  the  taxpayer's  mdtbtcdness. 
The  bill  which  actually  passed  the  two 
houses,  as  shown  by  their  journals,  con- 
tained a  clau<;e  expressly  authorising  such 
deduction,  and  taxing  the  surplus  only. 
Held,  that  the  validity  of  the  entire  law 
w^s  destroyed  by  the  variance.  Moog  v, 
Randolph,  77  Ala.  597. 

Act  Feb.  23,  1883,  providing  for  the  as- 
sessment and  collection  of  taxes,  and  de- 
fining the  duties  of  the  officers  engaged 
therein,  by  §  57,  as  approved  by  the  gov- 
ernor, required  the  tax  coUector  to  give 
notice  of  his  appointments  in  each  pre- 
cinct by  publication  in  a  newspaper,  *'cr 
by  bills  posted  at  five  or  more  public 
places."  The  bill  passed  by  the  legisla- 
ture, as  shown  by  the  journals  of  the  two 
houses,    required    notice    by    publication 
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"and  by  bills  posted/'  Held,  that  the 
validit3'  of  the  entire  enactment  was  de- 
stroyed by  this  variance.  Sayre  v.  Pol- 
lard, 77  Ala.  60S. 

Since  the  enrolled  hill  signed  and  ap- 
proved by  the  governor,  constituting  Act 
March  4,  1901  (Acts  1900-01,  p.  2154),  en- 
titled "An  act  to  create  the  Pridgen  stock 
law  district  in  Cherokee  county,"  did  not 
contain  the  same  description  of  the  dis- 
trict as  was  contained  in  the  bill  that  pas- 
sed the  senate  and  house  of  representa- 
tives without  amendment,  and  no  west 
line  of  the  proposed  district  was  given  in 
the  bill  or  in  the  act  as  approved,  the  act 
was  void.  Yancy  v.  Waddell,  139  Ala. 
524,  36  So.  733, 

PnmsMMis  Missing  Signed.  —  The  act 
creating  the  inferior  court  of  Wondlawn, 
Jefferson  county,  Ala.,  and  a  judge  there- 
of, is  unconstitutional,  because  the 
speaker  of  the  house,  the  president  of  the 
senate,  and  the  governor  did  not  sign  the 
bill  as  passed  by  the  legislature;  tlie  bill 
signed  not  containing  §§'  18-20,  which 
conferred  certain  jurisdiction  on  the  court 
and  the  judge.  King  Lumber  Co.  v. 
Crow,  155  Ala.  504,  46  So.  646,  See  also, 
Moog  V.  Randolph,  77  Ala.  597. 

Where  a  bill  originates  in  one  house  of 
the  general  assemrbly,  and  is  there  passed 
and  sent  to  the  other  house,  and  is  there 
materially  amended,  and  said  amendments 
are  concurred  in  by  the  house  in  which  it 
originated,  but  when  prepared  for  the 
signatures  of  the  presiding  officers  of  the 
two  houses  the  said  amendments  are 
omitted,  and  it  is  signed  by  the  presiding 
officers  and  approved  by  the  governor 
without  said  amendments,  such  bill  does 
not  acquire  the  force  of  law,  and  as  an 
act  of  the  legislature  is  wholly  void. 
Moody  V.  State,  48  Ala.   115. 

Immaterial  Variance. — ^A  material  vari- 
ance in  the  subject  as  expressed  in  the 
title,  between  a  bill  as  it  actually  passed 
the  two  houses  of  the  general  assembly, 
as  shown  by  the  legislative  journals,  and 
the  enrolled  bill  which  received  the  ex- 
ecutive approval  and  signature,  is  gen- 
erally fatal  to  the  entire  law;  but  this 
effect  will  not  be  allowed  to  an  omission, 
from  the  title  of  the  enrolled  and  ap- 
proved bill,  of  words  which  were  included 
in  the  title  as  it  passed  the  two  houses, 
when  the  omitted  words  do  not  change 


the  substance  and  effect  of  the  lav.  or 
when  the  other  portions  of  it  caa  hsn 
full  operation  without  reference  to  tk 
omitted  words.  Stein  v.  Leeper,  78  Ah. 
517. 

Act  Feb.  17,  1885,  providing  for  tbe 
organization  of  juries,  but  excepting  oer- 
tain  counties  from  its  provisions,  is  niid 
notwithstanding  a  variance  between  tbe 
enrolled  bill  and  the  bill  shown  by  the 
legislative  journals  to  have  been  passed, 
in  the  insertion  of  an  additional  coootj 
among  the  excepted  counties.  Abemadijr 
V.  State,  78  Ala.  411,  following  Steii  r. 
Leeper»  78  Ala.  517;  Donnelly  v.  State. 
78  Ala.  453. 

§  21.  Fonnal  Reqnisities  of  Acts. 

The  number  by  which  a  section  of  a 
pending  bill  is  designated,  as  required  hj 
Const  1901,  §  45,  need  not  appear  as  i 
part  of  a  substituted  section  if  the  miabe? 
appears  in  the  bill  as  adopted.  State  t. 
Pitts,  160  Ala.  133,  49  So.  441. 

§  88.  Validly  and  Sufficiency  of  Pron- 
sions. 

§  88.  —  In  GencraL 

A  statute  may  be  passed  to  take  cficit 
on  the  happening  of  a  future  eveia 
Childers  v.  Shepherd,  148  Ala.  885,  39  Sa 
235;  Davis  v.  Sute,  141  Ala.  84,  37  So. 
454,  455;  Hand  v.  Stapleton,  135  Ab.  IK 
33  So.  689. 

"A  local  law  may  be  passed  to  take  ef- 
fect on  the  ratification  of  the  same  by  t^« 
people  of  a  county  or  district  thereoi 
Stanfill  V.  Court,  80  Ala.  287;  Mc&nv 
V.  Court  of  County  Commas,  89  Ala.  4i'. 
8  So.  852;  Edmondson  r.  Ledbetter.  lU 
Ala.  479,  21  So.  989."  Childers  t.  Shep- 
herd, 142  Ala.  385,  39  So.  235,  237. 

§  8C  Certaiaty  and  Dcfiniteoess. 

See  post,  "Taxation,  License  Fees.  afi<: 
Public  Funds,"  §  84  (8). 

Act  approved  March  31,  1911  (La«^ 
1911,  p.  176)  §  83,  providing  for  a  tax  0£ 
oil  tanks,  without  indicating  on  vha: 
basis  a  difference  in  charge  is  to  be  made, 
is  void  for  uncertainty.  Standard  Oil  Co 
V,  Sute,  178  Ala.  400,  59  So.  667 

Act  March  2,  1901  ('Laws  19WM>1,  p 
2064)  §  1,  relative  to  maintenamce  of  Mo- 
bile city  pesthouse,  held  meaningless,  sad 
incapable  of  legal  operation  of  effect 
since  the  only  account  of  which  the 
county  board  is  required  to  pay  one>ha^ 
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18  an  account  of  the  number  aCnd  character 
of  admissions.  State  v.  Board,  180  Ala. 
514,  61    So.   814. 

Log.  Laws    1900-01,   p.   2646,   §   1,   pro- 
vides that  a  majority  of  the  electors  of 
any  precmct  in  F.  county  may  file  a  peti- 
tion with  the  probate  judge  stating  that 
they  desire  a  "stock  law"  for  the  precinct, 
and  he  shall  enter  it  as  a  stock  law  pre- 
cinct.    Section  3  provides  that  any  per- 
son injured  by  any  live  stock  running  at 
large  in  violation  of  this  act  shall  have  a 
lien,   etc.     Section   4   provides   that   any 
person  injured  by  stock  running  at  large 
contrary   to   the   act   may   take   up   such 
stock,  etc.     Held,  that  the  words  "stock 
law"  could  only  refer  to  some  stock  law 
existent  in  the  state  at  the  time  of  the 
passage  of  the  act,  and  where  there  was 
no  stock  law  in  existence  at  that  time  the 
words  were  meaningless,  and  as  there  was 
nothing   in    the    statute    indicating   what 
means  must   have   been   used   to   confine 
stock,    or    under    what    condition    stock 
could  run  at  large,  which  could  only  be 
learned    by    reference    to    some    undesig- 
nated   and    wholly    indeterminate    stock, 
law,  the  statute  is  uncertain,  vague,  inde- 
finite, and  ineffectual,  in  so  far  as  it  un- 
dertakes to  declare  any  right  for  persons 
injured   by   reason   of   stock   running   at 
large    and    damaging    crops.     Savage    v. 
Wallace,  165  Ala.  572,  &1  So.  605. 

§   25.  —  Consistency  or  Repugnancy. 

Where  an  act  contains  sections  that 
may  be  considered  in  conflict  with  a  fol- 
lowing section,  but  the  intent  of  the  leg- 
islature can  be  arrived  at,  and  its  real  pur- 
poses carried  out,  by  giving  effect  to  this 
later  section  and  others  in  harmony  with 
it,  the  act  does  not  become  inoperative 
because  of  the  conflict.  Hand  v.  Staple- 
ton.  135  Ala.  156,  33  So.  689. 

S   M.  -^—  Possibility  of  Performance  of 
Enforcement. 

The  Parks  Bill  (Layvs  1911,  p.  26), 
^hich  provides  for  popular  elections  to 
determine  the  question  of  the  sale  of  in- 
toxicants, and  in  §  17  provides  that  it  shall 
lot  go  into  effect  until  legislative  enact- 
nents  governing  the  sale  of  intoxicants 
;hall  have  been  made,  is  not  invalid,  not 
>ein8:  enacted  upon  an  unknown  contin- 
gency. State  V,  Montgomery,  177  Ala. 
112,   59   So.  294. 


§  Vt*  R»-Biuictmciit,  KedtaL  or  Incorpo- 
ration of  Previous  Act. 

See  post,  "Nature  of  Amendatory  or 
Supplemental  Acts,"  §  83;  "Reference  to 
Title  or  Recital  of  Provisions  Amended," 
§  88  (2) ;  "Repeal  by  Adoption  of  Code," 
§  112  (2). 

Reference  statutes  are  in  form  original, 
and  in  themselves  intelligrble  and  com- 
plete where  they  refer  ^o  and  by  reference 
adopt,  wholly  or  partially,  preexisting 
statutes;  such  statutes  being  treated  as 
if  incorporated  into  and  forming  part  of 
that  which  makes  the  reference;  and  the 
two  coexist  as  separate  legislative  enact- 
ments, each  having  its  appointed  sphere 
of  action.  Savage  v.  Wallace,  165  Ala. 
572,  51   So.  605. 

Gen.  Acts  Sp.  Sess.  1907,  p.  22,  §  5,  ap- 
proved November  22,  1907,  is  not  inopera- 
tive under  the  constitutional  provision 
that  a  law  shall  not  be  extended  unless 
re-enacted  and  published  at  length.  State 
V.  Lamar,  5  Ala.  App.  259,  59  So.  737. 
§  28.  Recognition  of  Previous  Invalid  Act. 

The  fact  that  a  subsequent  statute  re- 
fers to  an  invalid  statute  as  an  existing 
law  does  not  make  it  valid.  Dance  v. 
McArthur,  57  Ala.  448. 

The  act  of  1868,  to  continue  in  force 
certain  laws,  doe^  not  apply  to  §  2877  of 
the  Code,  as  to  judgment  liens;  this  never 
having  been  duly  enacted.  Dance  v.  Mc- 
Arthur, 57  Ala.  448. 

§  29.  Determination  of  Validity  of  Enact- 
ment. 

§  SO.  -**  Judicial  Authority  and  Duty  in 
GeneraL 

The  fact  that  statutes  of  a  certain  class 
have  long  been  in  existence  and  con- 
sidered constitutional  does  not  prevent 
the  court  from  declaring  them  unconsti- 
tutional.   Sadler  v.  Langham,  34  Ala.  311. 

§  81.  -**  Scope  of  Inquiry  in  General. 

"This  court  has  frequently  decided, 
both  before  and  since  the  adoption  of  our 
present  constitution,  that  when  the  ques- 
tion, is  properly  presented  the  court  will 
'go  behind  the  statute  to  the  legislative 
records,  to  ascertain  whether  it  has  a 
legal  existence.*  (Jones  v.  Hutchinson,  43 
Ala.  721;  Moody  v.  State,  48  Ala.  115; 
Moog  V.  Randolph,  77  Ala.  597;  Sayre  v. 
Pollard,  77  Ala.  608;  Walker  v.  City 
Council,  139  Ala.  468,  36  So:  23;  ♦  ♦  *  .") 
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McKinley  v.  Martin,  160  Ala.  181,  48  So. 
846. 

The  court  will  go  behind  a  statute  to 
the  legislative  records  to  ascertain 
whether  it  has  a  legal  existence  only 
where  the  attention  of  the  court  is  called 
to  the  particular  error.  McKinley  v.  Mar- 
tin, 160  Ala.  181,  48  So.  846,  distinguish- 
ing Sigsbee  v.  Birmingham,  160  Ala.  196, 
48  So.  843;  Wetumpka  v,  Wetumpfca 
Wharf  Co.,  63  Ala!  611. 

§  82.  -*~  Presumptions  and  Construction 
in  Favor  of  Validity. 

Presumptions. — A  statute  is  presumed 
to  be  constitutional.  Jackson  v.  Birming- 
ham Foundry  &  Machine  Co.,  154  Ala. 
464,   45   So.  660. 

When  the  constitutionality  of  a  statute 
is  assailed,  the  court  will  indulge  the  pre- 
sumption of  its  constitutionality,  until 
clearly  convinced  to  the  contrary;  but, 
when  part  of  a  statute  has  been  declared 
unconstitutional,  this  presumption  will 
not  be  indulged  in  favor  of  the  remain- 
ing portions.  South,  etc.,  R.  Co.  v.  Mor- 
ris, 65  Ala.  193. 

Construction  in  Favor  of  Validity. — 
Where  an  act  is  capable  of  two  interpre- 
tations, the  court  will  adopt  the  one  which 
will  sustain  it,  rather  than  one  which  will 
render  it  void  as  unconstitutional.  Quart- 
lebaum  v.  State,  79  Ala.  1. 

Statutes  should  not  be  held  invalid,  if 
there  is  a  reasonable  doubt  as  to  their 
validity.  Central  of  Georgia  Ry.  Co.  v. 
Groesbeck  &  Armstrong.  I'JS  Ala.  189, 
57  So.  380. 

In  order  to  avoid  nullifying  a  statute, 
the  court  will  adopt  any  reasonable  con- 
struction of  which  it  is  susceptible,  but 
will  not  give  to  its  language  an  impossible 
meaning.  Standard  Oil  Co.  v.  State,  178 
Ala.   400,   59   So.   667. 

§  83.  Effect  of  Total  Invalidity. 

An  unconstitutional  statute  or  a  void 
act  is  as  if  it  had  never  been,  and  rights 
can  not  be  acquired  under  it,  and  con- 
tracts and  agreements  depending  solely 
upon  it  are  void,  and  it  can  protect  no 
one,  and  no  one  can  be  benefited  or  re- 
quired to  respond  in  damages  for  refus- 
ing obedience.  Norwood  v.  Goldsmith, 
53   So.   84,   168   Ala.   224. 

Where  the  statute  under  which  accused 
was    convicted     is    declared    unconstitu- 


tional, the  conviction  will  be  revfned. 
and  accused  discharged.  Gandy  v.  St2tt 
49  So.  801,  162  Ala.  678. 

Gen.  Acts  1903,  p.  566,  fixing  the  tise 
for  holding  the  circuit  court  in  Washings 
ton  county,  being  unconstitutional,  i 
judgment  rendered  at  a  term  organized 
thereunder  was  void  for  want  of  jurisdic- 
tion. Yellow  Pine  Lumber  Co.  v.  Rand- 
all, 39  So.  5«5,  145  Ala.  653. 

Where  defendant  was  convicted  on  u 
indictment  returned  into  the  circuit  coart 
at  a  term  held  under  the  Lusk  act.  there- 
after held  unconstitutional,  and  at  a  time 
not  authorized  by  any  valid  statute,  the 
conviction  could  not  be  sustained.  Brewer 
V,  State  (Ala.),  39  So.  927. 

§  34.  Effect  of  Partial  Invalidity. 

§  84  (1)  In  General 

Although  a  statute  may  be  invalid  or 
unconstitutional  in  part,  the  part  that  is 
valid  will  be  sustained  where  it  can  be 
separated  from  that  part  which  is  roid 
Mobile  &  O.  R.  Co.  v.  State.  29  Ala.  JT^. 
Harper  v.  State,  109  Ala.  28,  19  So.  JOT; 
Powell  V,  State,  69  Ala.  10;  Lowndes 
County  r.  Hunter,  49  Ala.  507;  Sonth. 
etc..  R.  Co.  V.  Morris,  65  Ala.  193:  Vxes 
v.  State,  67  Ala.  73,  76;  Wjlliams  r.  Boari 
123  Ala.  462,  26  So.  346;*  State  r.  Daris. 
130  Ala.  148,  30  So.  344;  Ensley  r.  Cohs. 
149  Ala.  316.  42  So.  827;  Ensley  r.  Gos- 
wick,  149  Ala.  676,  42  So.  829;  Clarke  : 
Carter,  174  Ala.  266,  56  So.  974. 

Where  the  valid  provisions  of  an  ict 
can  be  given  effect,  the  valid  porticos 
will  be  allowed  to  stand,  unless  the  cocrt 
is  unable  to  say  that  the  legislature  wou'd 
have  passed  the  act  without  the  void  por- 
tion. Clarke  v.  Carter,  174  Ala.  266.  ^ 
So.  974. 

Where  a  statute  contains  an  unconsti- 
tutional provision,  and  another  provisior. 
which,  standing  by  itself,  would  be  ralki 
the  latter  will  be  given  effect  if  the  r»c 
are  so  independent  of  each  other  that  the 
court  can  say  that  the  legislature  woxd 
have  passed  the  latter  even  if  the  former 
had  been  omitted;  but  where  they  art 
so  connected  one  with  the  other,  or  so 
dependent  one  upon  the  other,  that  it  is 
apparent  that  the  legislature  would  no: 
have  passed  the  act,  except  as  a  »hak. 
the  entire  statute  must  fall.  Williams  r 
Board  of  Revenue   of  Butler  County.  2* 
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So.  346,  123  Ala.  432;  Powell  v.  State,  69 
Ala.  10;  Crumpton  v,  Montgomery,  177 
Ala.  212,   59   So.   294. 

The  rule  that  an  unconstitutional  pro- 
vision in  a  statute  does  not  affect  the  va- 
lidity of  other  separate  and  independent 
provisions  which  can  stand  without  it  is 
not  applicable  to  a  single  provision  which 
is  incapable  of  separation,  and  which  is 
clearly  intended  to  operate  as  an  entirety. 
Davis  fv.  Minge,  56  Ala.  121. 

§  34  (2)  Acts  Relating  to  Particular  Sub- 
jects in  General. 
See   post,   '^Civil   Remedies   and   Proce- 
dure," §  34  (7). 

§  84  (8)  Courts  and  Judicial  Officers. 

See  ante,  "Sufficiency  of  Notice,"  §  4 
(2);  post,  "Subjects  and  Titles  of  Acts," 
§  34  (10). 

Acts  1900-01,  p.  861,  creating  the  county 
court  of  Coffee,  provides  that  the  judge 
of  the  court  shall  be  learned  in  the  law. 
Held,  that  though  the  clause  containing 
this  provision  was  in  violation  of  Const. 
1875,  art.  1.  §  2,  investing  all  citizens  of 
the  state  with  equal  civil  and  political 
rights,  yet,  since  the  rejection  of  the 
clause  would  still  leave  the  act  a  harmo- 
nious whole,  the  entire  act  was  not  un- 
constitutional. Wilson  V.  State,  33  So. 
831,  136  Ala.  114,  following  Kentz  v:  Mo- 
bile, 120  Ala.  623,  24  So.  952. 

An  invalid  provision  of  Loc.  Acts  1911, 
p.  274,  creating  an  inferior  civil  court 
within  the  city  of  Mobile,  held  not  to  af- 
fect the  validity  of  other  provisions.  State 
v.   Carter,  174  Ala.  266,  56  So.  974. 

The  legislature  is  without  power  to 
pass  rules  governing  the  courts*  determi- 
nation of  the  constitutionality  of  a  stat- 
ute, and  so  Smith  Bill  (Laws  1911,  p.  269) 
§  38,  providing  that  if  any  section  shall 
be  held  void  it  shall  not  destroy  the  va- 
lidity of  any  other  section  not  in  itself 
void  or  unconstitutional,  will  not  sup- 
port sections  which  are  wholly  depend- 
ent on  invalid  sections.  Crumpton  v, 
Montgomery,  177  Ala.  212,  59  So.  294. 

§  84  (4)  Counties,  Towns,  and  Municipal- 
ities. 

The  invalidity  of  the  provision  of  Loc. 
Acts  1903,  p.  160,  providing  that  the  town 
of  Elba  shall  not  be  required  to  keep  in 
repair  county  bridges  located  within  de- 
scribed   territory  and    sought  to  be    an- 


nexed to  the  town,  does  not  affect  the 
validity  of  so  much  of  the  act  as  provides 
kfor  an  extension  of  the  territory  of  the 
town  so  as  to  include  the  territory  de- 
scribed. Ham  V,  State,  156  Ala.  645,  47 
So.  126. 

Mobile  City  Charter,  §  6,  provides  that 
every  third  year  after  the  first  Monday  in 
March  a  mayor,  a  recorder,  etc.,  shall  be 
elected  for  three  years;  said  recorder 
shall  be  learned  in  the  law,  and  a  prac- 
ticing attorney  at  the  time  of  his  election. 
Held,  that  while  the  latter  clause  was  un- 
constitutional, as  a  violation  of  Const, 
art.  1,  §  2,  investing  all  citizens  of  the 
state  with  equal  civil  and  political  rights, 
yet,  since  such  clause  might  be  stricken 
out  without  impairing  the  remaining 
valid  provisions,  the  entire  section  was 
not  thereby  invalidated.  Kentz  v.  City 
of  Mobile,  24  So.  952,  120  Ala.  623; 
Browne  v.  City  of  Mobile,  25  So.  223,  122 
Ala.  159. 

§  34  (5)  Eminent  Domain,  Public  Im- 
provements, and  Special  Assess- 
ments. 

Any  invalidity  in  the  part  of  Code  1907, 
I  5545,  authorizing  the  railroad  commis- 
sion to  apportion  the  cost  of  erecting  a 
union  depot  required  to  be  erected,  held 
not  to  invalidate  the  part  of  the  statute 
authorizing  the  commission  to  require  the 
erection  of  such  depot.  Railroad  Comm. 
V.  Northern  Alabama  R.  Co.,  182  Ala.  357, 
62   So.  749. 

Mobile  City  Charter,  §  58,  which  seeks 
to  give  authority  to  the  city  government 
to  improve  its  streets  in  the  manner 
therein  indicated,  being  in  conflict  with 
the  state  Constitution,  and  therefore  void, 
a  street  railway  company  in  Mobile  can 
not  be  compelled  to  contribute  to  the  im- 
provement of  a  street  on  which  its  rail- 
road is  built  in  the  manner  prescribed 
by  such  section.  City  of  Mobile  v.  Royal 
St.  R.  Co.,  45  Ala.  322. 

§  84  (6)  Public  0£Fenseft,  Prosecutions, 
and  Punishments. 

Act  Feb.  18,  1895  (Acts  1894-96,  p. 
1088),  entitled  "An  act  to  amend  an  act 
for  the  trial  of  misdemeanors  in  Shelby 
county,  approved  February  12,  1891,"  and 
providing  for  the  trial  of  misdemeanors 
and  felonies,  is  valid,  as  to  misdemean- 
ors,  as  the   part  relating  to  misdemean- 
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ors  is  capable  of  separation  from  the  in* 
valid  portion  relating  to  felonies.  Har- 
per V,  State,  109  Ala.  28,  19  So.  857. 

§  84  (7)  Civil  Remedies  and  Procedure. 

The  provision  in  Act  Feb.  3,  1877,  §  2, 
declaring  that  all  claims  ajgrainst  railroads 
for  damages  for  injuries  to  live  stock 
shall  be  barred  unless  made  within  six 
months  of  the  time  of  the  injury,  held 
valid;  being  separable  from  the  first  sec- 
tion, which  has  been  declared  unconsti- 
tutional. South  &  North  Alabama  R.  Co. 
V.  Morris,  65  Ala.  193. 

§  34  (8)  Taxation,  License  Feet»  and  Pub- 
lic  Funds. , 

The  invalidity  of  act  approved  March 
31,  1911  (Laws  1911,  p.  176)  §  23,  provid- 
ing for  an  annual  tax  on  oil  tanks,  does 
not  affect  the  remainder  of  the  act.  Stand- 
ard Oil  Co.  V.  State,  178  Ala.  400,  59  So. 
667. 

Act  Aug.  9,  1907  (Loc.  Acts  1907,  p. 
860),  divides  Houston  county  into  five 
revenue  districts,  appoints  certain  persons 
as  members  of  the  board,  naming  one  for 
each  district,  etc.;  and  provides  that  dis- 
trict No.  1  shall  embrace  beats  1,  2,  3, 
and  4,  and  district  No.  2,  beat  3,  etc.;  beat 
3  being  included  in  both  districts  No.  1 
and  No.  2,  and  beat  5  not  being  included 
in  either  district.  The  legislature  jour- 
nals disclosed  that  as  first  introduced  the 
bill  provided  for  beat  5  in  one  of  the 
districts;  but  when  the  act  was  amended 
beat  5  was  omitted,  and  beat  3  appeared 
twice.  Held,  that  there  being  a  doubt  as 
to  whether  the  intention  was  to  substi- 
tute 5  for  3  in  the  First  or  in  the  Second 
district,  thus  having  the  districting  pro- 
visions in  confusion  and  inoperative,  as 
the  court  could  not  say  whether  the  Leg- 
islature would  have  passed  the  act  with- 
out the  districting  feature,  the  act  was 
inoperative.  Leslie  v>  Bracking,  154  Ala. 
151,  45  So.  841. 

Provision  of  General  Revenue  Act  of 
1911,  §  4,  relative  to  imposition  of  license 
or  privilege  taxes'  by  municipal  corpora- 
tions, held  not  affected,  even  if  other  pro- 
visions are  unconstitutional,  especially  in 
view  of  §  34.  City  of  Montgomery  v. 
Royal  Exchange  Assur.  Corporation  of 
England,  5  Ala.  App.  3il8,  59  So.  508. 

Laws  1911,  p.  181,  §  33^,  imposing  a 
license  tax  on  persons  practicing  certain 


of  the  learned  professions,  held  not  is- 
valid  because  containing  an  nnconstitn- 
tional  .proviso  exemptinfl^  Confedentc 
soldiers.  McLendon  v.  State,  6  Ala.  App. 
19,  60  So.  406. 


§  34  (9)   Intoxicating  Liquoi 

See  post  ''Subjects  and  Titles  of  Acts." 
§  34  (10). 

Sale  of  Liquor. — ^The  unconstitatioD- 
ality  of  the  proviso  to  Act  Feb.  23,  18§l, 
relative  to  the  sale  of  liquor,  does  not 
affect  the  remainder  pf  the  act  McCre* 
ary  v.  State,  73  Ala.  480,  following  Powell 
V,   State,   69   Ala.   10. 

Sale  by  Dispensary  Only^ — ^Act  Y€b. 
26,  1909  (Loc.  Acts  ^903,  p.  6S)  §  t  pro- 
hibits the  sale  of  liquors  in  L.  consty 
otherwfse  than  by  a  dispensary;  and  §  tt 
(page  68)  prescribes  the  punishment  for 
selling  such  liquors  contrary  to  the  aa 
Section  29  (page  71)  provides  that  if  die 
dispensary  shall  not  be  in  operation,  the 
prohibitive  features  shall  remain  in  foT 
force;  it  being  the  intent  of  the  act  thit 
the  prohibition  of  the  sale  of  liquor  sfaaT 
not  be  dependent  on  the  validity  of  the 
dispensary  features.  Held,  that  the  pro- 
hibitive features  of  the  act  are  not  a> 
fected  by  the  invalidity,  if  any,  of  the 
dispensary  features.  Mitchell  v.  State,  3: 
So.  407,  141  Ala.  90,  following  Bradler 
V.  State,  99  Ala.  177,  13  So.  ^15;  PoweD 
V.  State,  69  Ala.  10. 

Delivery  of  Intoidcants  daring  Cer- 
tain  Houni.-— Thoiagh  the  provision  is 
Acts  1907,  p.  518,  which  makes  it  as  of- 
fense to  deliver  intoxicating  liquors  dnr- 
ing  prohibited  hours,  is  invalid  becacse 
not  embraced  in  the  title  of  the  act;  the 
remainder  of  the  act  fixing  the  hours  fof 
opening  and  closing  saloons  and  pre- 
scribing a  penalty  for  the  sale  or  giriag 
away  of  intoxicating  liquors  during  pr> 
hibited  hours  is  valid.  Fourment  r.  State. 
46   So.   366,   155   Ala.   109. 

Pines. — In  Acts  1880-81,  p.  170,  pro- 
hibiting the  manufacture  or  dispositioc  ct 
intoxicatingi  liquors  in  a  certain  coastr. 
the  invalidity  of  a  provision  that  one-half 
of  all  the  fines  collected  shall*  go  to  the 
informant  does  not  affect  the  balance  of 
the  act  Chaney  v.  State,  146  Ala.  13S.  4: 
So.  172. 

Refunding  of  License  Pees.  —  Thoagii 
Acts  1884<>85,  p.  239,  prohibiting  the  sak 
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of  intoxicating  liquors  within  a  specified 
territory,  and  providing  for  the  refund- 
ing of  the  amount  paid  on  licenses  for  the 
current  year,  and  appropriating  money 
for  that  purpose,  is  unconstitutional  as  to 
the  provision  for  such  refunding,  a  con- 
viction may  nevertheless  ^  had  under  the 
punitive  provisions,  which  are  separate 
and  distinct  from  the  unconstitutional 
provisions.  State  v.  Davis,  130  Ala.  148, 
30  So.  344. 

An  act  of  the  general  assembly  which 
seeks  to  amend  a  local  prohibition  law  by 
seeking  to  extend  the  territorial  prohibi- 
tion, and  in  addition  thereto  contains  a 
provision  for  refunding  a  portion  of  the 
amount  paid  on  licenses  within  the  part 
of  the  territory  included  in  the  original 
act,  is  violative  of  the  constitution,  in  so 
far  as  it  seeks  to  refund  the  licenses;  but 
such  portion  of  the  amended  act  which 
provides  for  refunding  the  licenses  may 
be  stricken  therefrom  without  affecting 
the  validity  of  the  amendatory  and  origi- 
nal act.  State  v.  Davis,  130  Ala.  148,  30 
So.  344. 

Scope  of  Act. — Acts  1882-83,  p.  234,  pro- 
hibiting the  sale  of  intoxicating  liquors 
in  Wilcox  county,  is  not  repugnant  to  the 
constitution,  in  so  far  as  applicable  to  the 
sale  of  vinous,  spirituous  or  malt  liquors, 
notwithstanding  its  unconstitutionality  in 
other  respects.  Davis  v.  State,  145  Ala. 
69,  40  So.  663,  following  Watson  v.  State, 
140  Ala.   134,  37  So.  225. 

Acts  1884-85,  p.  239,  prohibiting  the 
selling,  giving  away,  or  otherwise  dispos- 
ing of  spirituous  or  malt  liquors,  or  in- 
toxicating bitters,  beverages,  or  drinks, 
is  not  unconstitutional  in  its  entirety,  as 
prohibiting  the  giving  away  or  other  dis- 
position than  by  sale  of  any  of  the  liquors 
mentioned,  or  the  selling  of  those  com- 
modities which  are  neither  spirituous, 
vinous,  nor  malt  liquors,  since  such  pro- 
visions may  be  eliminated  and  leave  a 
complete  statute  for  the  prohibition  of  the 
sale  of  vinous  spirits  and  malt  liquors 
within  the  limits  designated.  State  v. 
Davis,  130  Ala.  148,  30  So.  344. 

General  and  Local  Laws— Concurrent 
Operation  and  Prosecutions. — Even  if  it 
was  necessary  to  eliminate  from  the  state 
prohibition  law  (Sp.  Acts  1907,  p.  71)  so 
much  of  §  11  (page  75)  as  provides  for  a 
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concurrent  operation  of  the  law  with 
local  laws  and  authorizes  concurrent 
prosecutions  thereunder,  there  would  still 
be  left  a  valid  and  complete  law.  State  v, 
Pitts,  160  Ala.  133.  49  So.  441, 


§  84  (10) 


and  Titles  of  Acts. 


If  that  part  of  a  statute,  the  subject 
of  which  is  not  expressed  in  its  title,  can 
be  separated  from  the  rest,  it  may  be  de- 
clared void,  the  rest  being  allowed  to 
stand.  £x  parte  Moore,  62  Ala.  471;  Ex 
parte  Cowert,  9(2  Ala.  94,  9  So.  225;  Hani 
z/.  State,  156  Ala.  645,  47  So.  125;  Brad- 
ley V,  State,  99  Ala.  177,  13  So.  415;  Blu- 
thenthal  v,  Trager  &  Co.,  191  Ala.  634),  31 
So.  682;  Norvell  v.  State,  143  Ala.  «61,  39 
So.  357;  Sheppard  v,  Dowling,  127  Ala.  1, 
28  So.  791;  Ex  parte  Pollard,  40  Ala.  77; 
Lowndes  County  v.  Hunter,  49  Ala.  507; 
Walker  v.  State,  49  Ala.  329. 

An  act  will  not  be  held  invalid,  as  con- 
taining two  subjects,  one  of  which  is  not 
germane  to  the  title,  where  one  of  the 
subjects  may  be  shorn  from  the  statute 
and  leave  remaining  a  sufficient  law  for 
all  purposes  of  the  case,  germane  to  the 
subject  expressed  in  the  title.  Thornton 
V,  Bramlett,  46  So.  577,  IW  Ala.  417. 

Where  only  one  subject  is  expressed 
in  the  title,  and  the  body  of  the  act  con- 
tains matter  not  within  the  purview  of 
the  title,  and  such  matter  is  distinct  and 
separable  from  that  expressed  in  the  ti- 
tle, and  the  two  are  not  dependent,  the 
courts  will  permit  the  one  part  to  stand, 
though  the  other  is  expunged  as  uncon- 
stitutional, provided  effect  can  be  given 
to  the  legislative  intent.  Ham  v.  State, 
156  Ala.  645,  47  So.  126. 

If  matter  is  introduced  into  a  statute 
which  is  foreign  to  the  subject  stated  in 
the  title,  such  extraneous  matter  will  be 
stricken  out,  and  the  residue  of  the  stat- 
ute will  be  upheld.  Lowndes  Count/  v. 
Hunter,  49  Ala.  507. 

Where  a  statute  declares  that  any  void 
provision  thereof  shall  not  affect  any 
other  provisions,  the  statute  is  not  un- 
constitutional as  a  whole  on  the  ground 
of  the  insufficiency  of  the  title  to  author- 
ize certain  provisions  contained  in  the 
body  of  the  act,  but  such  provisions  must 
fall  without  rendering  inoperative  the  bal- 
ance of  the  act.  Clarke  v.  Carter,  174 
Ala.  266,   56  So.   974. 
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Creation  of  Court — ^Abolishing  Courts — 

If  that  part  of  Act  Dec.  5,  1900  (Acts 
1900-01,  p.  107),  which  abolishes  Walker 
coutfty  court  should  be  regarded  as  not 
included  in  the  title,  ''An  act  to  establish 
the  Walker  county  law  and  equity  court," 
that  portion  of  the  act  which  created  the 
Walker  county  law  and  equity  court 
would  nevertheless  be  constitutional  and 
operative.  Norvell  v.  State,  39  So.  357, 
143  Ala.  561. 

Prohibition  Acts. — That  the  local  pro- 
hibition acts  (Acts  1980-81,  p.  169;  Acts 
1884-85,  p.  601)  contain  provisions  relat- 
ing to  keeping  liquors  for  sale  and  to  in- 
toxicating bitters,  which  subjects  are  not 
expressed  in  the  titles  of  the  acts,  does 
not  affect  the  validity  of  their  cemaining 
provisions.  Untreiner  v.  State,  41  So. 
170,  146  Ala.  133. 

Act  Feb.  38,  1887  (Sess.  Acts,  p.  665,  § 
1),  provides  that  any  one  selling  liquor 
in  certain  townships  shall  be  punished, 
etc.  Section  3  provides  for  refunding 
money  paid  for  licenses  in  those  town- 
ships. Held,  that  the  subject-matter  of 
the  latter  section,  not  being  embraced  in 
the  title,  was  unconstitutional,  but,  as  the 
first  section  can  be  upheld  without  refer- 
ence to  §  3,  a  conviction  under  it  will  be 
upheld.  Bradley  v.  State,  99  Ala.  177,  13 
So.  415. 

Dispensary  Law. — ^Though  §  10  of  the 
dispensary  law  (Acts  1898-99,  p.  108)  may 
be  broader  than  the  title  of  the  act,  in 
violation  of  Const,  art  4,  §  2,  in  that, 
while  the  purpose  expressed  in  the  title 
is  to  prohibit  the  sale  of  spirituous,  vi- 
nous, and  malt  liquors,  the  prohibitive 
provision  of  §  10  goes  also  to  intoxicat- 
ing drinks,  the  invalidity  of  §  10  can  have 
no  effect  upon  other  provisions  of  the  act 
relating  to  the  sale  of  spirituous  and  malt 
liquors.  Sheppard  r.  Dowling,  26  So. 
791,  127  Ala.  1, 

Restricting  Sale  of  Personal  Property 
—Punishment. — Although     in     Act     1872, 
entitled  *'to  restrict  the  sale  of  personal 
property  in  certain  cases,"  the  provision 
making  punishable  as  a  misdemeanor  thej 
willful   destruction   of    personal   property  j 
on    which    there    is   an   unsatisfied   mort-i 
gage  or  lien  violates   Const,  art   4,   §  2.1 
requiring    the   subject   to   be   clearly    ex-j 
pressed  in  the  title,  yet  the  other  provi-l 


sions  of  the  act,  being  separable  there- 
from, may  be  sustained  as  valid.  Walker 
V.  State,  49  Ala.  329. 

Assignments  for  Benefit  of  Crcditoci 
—-Act  Feb.  21,  1693  (Acts  1892^93.  ?. 
1046),  which  provided  that  every  general 
assignment  made  by  a  debtor,  or  a  con- 
veyance by  a  debtor  of  substantially  i\ 
his  property  in  payment  of  a  prior  de'it 
by  which  a  preference  or  priority  of  p2>- 
ment  was  given,  should  inure  to  the  ben- 
efit of  all  his  creditors,  but  that  the  sec- 
tion should  not  apply  to  mortgages  gives 
to  secure  a  debt  created  contemp<Kanr- 
ously  with  the  execution  of  the  mortgavc 
and  for  the  security  of  which  the  mor.- 
gage  was  given,  was  copied  into  the  mas- 
uscript  volume  of  the  code  of  1896.  whi:: 
was  passed  by  Act  Feb.  16,  1897.  as  § 
2158;  but  an  attempt  to  amend  this  sc:- 
tion  was  afterwards  made  by  the  sane 
legislature  by  Acts  1896-97,  pp.  1089,  liV^ 
and  the  amended  section  was  inserted  5 
the  commissioner  in  the  printed  code  a< 
part  of  section  2168,  in  pursuance  of  i't 
direction  of  the  legislature  adopting  ve 
code  that  all  its  subsequent  acts  shou'. 
be  included  therein  by  the  commissioner. 
Held,  that  the  portion  of  §  21^8  derivr: 
from  Act  Feb.  21,  1893,  and  xndnded  r 
the  written  volume  of  die  code,  is  y^>.:. 
though  the  attempted  amendment  is  r 
violation  of  Const  art.  4,  §  2,  reqnin-sr 
every  law  to  be  confined  to  one  subject. 
to  be  expressed  in  its  title.  Blnthencra' 
V,  Trager  &  Co.,  31  So.  622,  131  Ala,  6J» 

Provisions  Dependent  on   Each  Other. 

—Act  No.  418,  189^-93  (Acts  1892-93,  pp 
934-936),  being  repugnant  to  Const,  art 
4,  I  2,  declaring  that  each  law  sha.ll  co=> 
tain  but  one  subject,  which  shall  be  ex- 
pressed in  its-  title,  is  void  in  its  ec- 
tirety,  as  its  provisions  are  dependent  c' 
each  other.  Yerby  v.  Cochrane,  101  AIi 
541,  14  So.  355. 

More  than  One  Subject. — Under  (^r. 
art  4,  §  2,  declaring  that  each  law  sluH 
contain  but  one  subject,  which  shall  *< 
clearly  expressed  in  its  title,  a  law  ex- 
pressing diverse  subjects  in  its  title,  asi 
also  embodying  them  in  its  provisions, 
can  not  be  sustained  in  part  as  vi!.. 
Builders'  &  Painters'  Supply  Co.  r.  Ls- 
cas,  24  So.  416,  119  Ala.  302;  Ham  : 
State,  156  Ala.  645,  47  So.  126. 


§§  35-40 


Statutes 


1055> 


II.    GENERAL    AND     SPECIAL    OR 
LOCAL  LAWS. 

§   35.  Power  to  Enact  in  General 

There  is  no  constitutional  provision, 
state  or  federal,  which  inhibits  the  pas- 
sage of  local  laws,  operating  in  certain 
named  counties  only,  or  within  a  speci- 
fied territorial  district,  different  from  the 
g^eneral  laws  which  operate  in  the  other 
parts  of  Alabama.  Davis  v.  State,  68 
Ala.  58. 

Act  Dec.  19,  1876,  authorizing  the  gov- 
ernor to  appoint  commissioners  to  dis- 
charge in  their  respective  counties  all  the 
duties  in  relation  to  the  selection  of  ju- 
rors now  required  by  law  to  be  per- 
formed by  the  judges  of  probate,  sher- 
iffs, and  clerks  of  the  circuit  and  city 
courts  of  said  counties,  held  constitu- 
tional; there  being  no  constitutional  pro- 
hibition against  the  enactment  of  local 
laws.     Davis  r.  State,  6^  Ala.  58. 

§  86.  Laws  of  General  or  Public  Nature. 

See  post,  "Laws  of  Special,  Local,  or 
Private  Nature  in  Generaf,"  §  43. 

"  'A  general  law,  as  used  in  our  con- 
stitution, is  a  law  which  operates  through 
out  the  state,  alike  upon  all  the  people  or 
all  of  a  class.  ♦  ♦  ♦  Any  law  affect- 
ing the  public  within  the  limits  of  the 
county,  or  community,  would  be  a  pub- 
lic law,  though  not  a  general  law  with- 
in the  meaning  of  our  constitution.  The 
effect  of  a  statute,  more  than  its  wording 
or  phraseology,  must  determine  its  char- 
acter as  a  public,  general,  special  or  lo- 
cal statute.'  Holt  v,  Birmingham,  111 
Ala.  369,  19  So.  735,  736."  State  r.  Sayre, 
142  Ala.  641,  39  So.  240. 

A  law  which  has  a  bona  fide  applica- 
tion to  the  entire  state  as  to  some  of  its 
chief  features  is  a  "generar*  and  not  a 
"local  law,"  as  defined  by  Const.  1901,  § 
110,  though  it  does  not  apply  in  every 
detail.  State  v.  Pitts,  49  So.  441,  160  Ala. 
133,  following  Covingrton  t/.  Thompson, 
142  Ala.  98,  38  So.  679. 

The  state  prohibition  law  is  a  general, 
3nd  not  a  local,  law,  notwithstanding  the 
fact  that  it  became  operative  in  certain 
counties,  where  the  local  option  law  was 
in  effect,  on  January  1,  1908,  and  in 
other  portions  of  the  state  on  January  1, 
1909.  State  v.  Skeggs,  46  So!  268,  154 
^la.    249,    expressly   reaffirming    Coving- 


ton V.  Thompson,  142  Ala.  98,  38  So.  679, 
and   other   decisions   following   it. 

The  prohibition  law  (Sp.  Acts  1907,  p. 
71),  prohibiting  the  manufacture  or  dis- 
posal of  intoxicating  liquors  "within  this 
state,"  is  a  general  law  within  Const. 
1901,  §  110,  though  its  operation  is  post- 
poned in  certain  counties  for  a  few 
months.  State  v.  Pitts,  49  So.  441,  160 
Ala.  133,  following  Brown  v.  Porter,  145 
Ala.  541,  40  So.  144. 

Section  11,  retaining  existing  local  or 
special  laws,  does  not  render  the  act  a 
local  law,  since  the  statute  prohibits  the 
manufacture  of  liquors  ''within  this 
state,"  which  is  one  of  its  chief  feattires, 
and  further,  by  its  repeal  of  all  conflict- 
ing acts,  may  have  a  field  of  operation 
as  to  the  sale  and  disposal  of  intoxi- 
cants broader  than  the  local  or  special 
laws  retained,  by  prohibiting  sales,  etc., 
not  covered  by  them.  Collman  v,  Pitts, 
160  Ala.  ia3,  49  So.  441. 

The  law  is  a  "general"  and  not  a  "lo- 
cal law,"  notwithstanding  the  fact  that 
local  laws  on  the  subject  were  passed  at 
the  same  session  and  approved  on  the 
same  day.  Collman  v,  Pitts,  160  Ala. 
133,  49  So.  441. 

§  ^7.  Uniformity  of   Operation  of   Gen- 
eral Laws. 

§  Sa  In  General. 

Acts  1903,  p.  117,  providing  for  the 
change  of  county  seats,  and  making  pro- 
vision for  all  the  counties  according  to 
their  several  needs  and  conditions,  is  not 
violative  of  Const.  §  190,  requiring  all 
laws  for  the  regulation  and  government 
of  elections  to  be  uniform  throughout 
the  state.     Ex  parte  Owens,  42  So.  676, 

148  Ala.  402;  Haney  v.  State,  42  So.  683, 

149  Ala.  675. 

§  89. Placea. 

Act  Dec.  14,  1898,  ratifying  and  affirm- 
ing an  election  for  probate  judge  held  in 
a  precinct  other  than  that  required  by 
law,  was  not  in  violation  of  Const,  art. 
6»  §  5,  providing  that  laws  regulating 
elections  shall  be  uniform  throughout  the 
state.  Lovejoy*v.  'Beeson,  25  So.  599,  121 
Ala.  605. 

§  40.  Subject  Matter. 

Courts,  Jurisdiction,    and  Procedureu — 

Acts   Sp.   Sess.   1909,  p.  266,   §  5,  provid- 
ing for  stenographer's   fees   to   be   taxed 
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as  costs,  is  a  general  law,  and  not  in  con- 
flict with  Const.  1901,  §  96,  prohibiting 
any  laws  as  to  fees  and  costs  not  appli- 
cable to  all  the  counties,  though  special 
laws  existed  upon  the  subject  in  some 
of  the  counties.  Clark  v.  State,  4  Ala. 
App.  105,  «8  So.  692. 

i  41.  Modificatioii,  Suspension,  or  Parti&l 
Repeal  of  General  Laws. 

Section'  105  of  the  constitution,  which 
prohibits  the  legislature  from  enacting 
any  special  or  local  law  by  the  partial 
repeal  of  a  general  law,  has  no  applica- 
tion to  a  local  act  amendatory  of  a  prior 
local  law.  Green  v.  State,  143  Ala.  2,  39 
So.  362. 

Loc.  Acts  1903,  p.  309,  amending  Acts 
1896-97,  p.  265,  §  6,  SO  as  to  provide,  with 
respect  to  the  Tuscaloosa  county  law  and 
equity  court,  that  for  the  trial  of  all  cap- 
ital cases  set  for  any  one  week  only  one 
special  venire  shall  be  summoned,  is  not 
in  conflict  with  Const.  §  105,  prohibiting 
the  enactment  of  any  local  law  by  the 
partial  repeal  of  a  general  law.  Green  v. 
State,  39  So.  362,  143  Ala.  2. 

Since  a  sale  of  intoxicating  liquors  by 
an  incorporated  social  club  to  its  mem- 
bers is  a  sale  within  the  statute  prohibit- 
ing the  sale  of  liquors  without  a  license, 
so  much  of  Acts  1896-97,  p.  1160,  con- 
firming the  incorporation  of  a  club  incor- 
porated under  the  general  law,  as  en- 
larges its  powers,  so  as  to  enable  it  to 
provide  for  and  dispose  of  intoxicating 
liquors  to  its  members  without  making 
the  same  a  sale,  is  obnoxious  to  Const, 
art.  4,  §  23,  providing  that  the  operation 
of  a  general  law  shall  not  be  suspended 
by  the  legislature  for  the  ^benefit  of  any 
corporation.  Beauvoir  Club  v.  State,  42 
So.   1040,   148  Ala.  643. 

§  4S.  Applicability  of  Geneial  Law  as  Af- 
fecting Validity  of  Special  or  Local 
Law. 

§  tt  (1)  In  GencraL 

The  test  to  determine  whether  a  local, 
private,  or  special  law  is  within  Const. 
1901.  §  105,  prohibiting  thj  passage  of  lo- 
cal or  special  legislation  on  subjects 
which  may  be  covered  by  general  legis- 
lation, is  to  determine  whether  the  pro- 
ceeding or  action  contemplated  by  the 
local,  private,  or  special  law  might  have 
^een  in  substance,  and  not  in  respect  of 


detail  merely,  taken  or  had  onder  th* 
general  law,  and,  if  so,  it  is  innli-i 
City  Bank  &  Trust  Co.  r.  Sute.  172  AIi 
197,  55  So.  511. 

Const.  §  104,  prohibits  the  legisbtcrt 
from  passing  a  special  or  local  law  in 
any  one  of  thirty-one  specified  instances. 
Section  105  declares  that  no  spedal,  pri- . 
vate,  or  local  law,  except  a  law  fixing  t.t 
time  for  holding  courts,  shall  be  enactc. 
in  any  case  which  is  provided  for  bj  i 
general  law,  or  when  the  relief  can  be 
given  by  a  court  of  the  state;  and  f  lA 
requires  the  legislature  to  pass  genera! 
laws,  under  which  local  and  private  ^- 
terests  shall  be  protected.  Held,  that  ; 
109  was  not  a  limitation  on  the  power  c 
the  legislature  to  pass  special  laws.  i> 
was  §  104,  and  hence  the  legislature,  oz- 
der  its  reserved  power,  had  power  t: 
pass  a  special  law  on  a  snbject  othr 
than  corporations*  and  municipal  corpora- 
tions, not  covered  by  any  general  Uw. 
and  not  within  any  one  of  the  instance 
prescribed  by  §  104.  Sisk  r.  Cargile,  V> 
So.  114,  138  Ala.  164. 

§  49  (a)  Mn^idpal  Govcnuneiit  and  Ad- 
ministration Thereof. 

Acts  1876-77,  p.  225,  authorizing  ti< 
county  superintendent  of  Lee  connty  tc 
pay  certain  debts  contracted  by  the  tr::?- 
tees  of  the  public  schools  of  the  city  o 
Opelika,  held  not  to  be  unconstitntiocii 
special  legislation;  there  being  no  ges- 
eral  law  which  the  creditors  in  the  cise 
could  have  invoked.  McKemie  r.  Gor- 
man, 68  Ala.  442. 

Act  Feb.  26,  1903  (Gen.  Laws  1903,  ;> 
90),  is  a  general  act  on  the  subject  of  :^< 
issuance  of  bonds  by  counties  for  :b'. 
improvement  of  their  public  roads.  Ac: 
Sept  26,  1903,  authorizes  a  connty  to  :>- 
sue  bonds  for  such  purposes,  Tbe 
county,  at  an  election  held  Febraarr  s: 
1903,  as  authorized  by  Act  Feb.  4,  \V^ 
(Loc  Acts  1903,  p.  9),  had  voted  in  fa- 
vor of  the  issuance  of  bonds  for  sn:- 
purpose.  -  Held,  that  Act  Sept.  2<k  l^ 
was  not  void  under  Const.  §  105,  prot>:- 
ing  that  no  ^>ecial  law  shall  be  esacte: 
in  any  case  which  is  provided  for  by  gec- 
eral  law;  the  General  Law  of  Fe!x  > 
1903  (Loc  Acts  1903,  p.  609),  not  pr.*- 
viding  for  the  case,  for  the  reason  thi: 
the  election  was  held  prior  to  its  ccad- 
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ment.     Forman  v.   Hair,  43   So.  8^7,  150 
Ala.  M9. 

§  49  (8)  Courts  and  Procedure  Therein. 

See  post,  'Tublic  Officers,"  §  42   (4). 

Act  Feb.  28,  1907,  and  Act  Aug.  8,  1»07, 
providing  for  holding  terms  of  the  cir- 
cuit court  at  G.,  in  C.  county,  for  trial 
of  certain  matters,  does  not  contravene 
Const.  1901,  §  105,  prohibiting  the  enact- 
ment of  any  special  or  local  law  in  any 
case  which  is  provided  for  by  a  general 
law,  or  when  the  relief  sought  can  be 
given  by  any  court;  such  conditions  not 
existing.  Ex  parte  Kelly,  45  So.  290,  153 
Ala.  •668. 

There  being  no  general  law  on  the 
subject  of  removal  of  causes  from  city 
courts  to  courts  in  the  same  county,  Act 
Sept.  26,  1903  (Loc.  Acts  1903,  p.  369), 
authorizing  the  transfer  of  any  civil  cause 
pending  in  the  city  court  of  Bessemer, 
JeflFerson  county,  to  the  circuit  covt,  or 
any  court  of  competent  jurisdiction  sit- 
ting in  the  city  of  Birmingham,  in  the 
same  county,  is  not  repugnant  to  Const. 
§  105,  providing  that  no  special  or  local 
law  shall  be  enacted  in  any  case  which 
is  provided  for  by  a  general  law.  Dud- 
ly  V.  Birmingham  Ry.,  Light  &  Power 
Co.,   36   So.   700,   139   Ala.   453. 

§  42  (4)  Ptiblic  Officers. 

Notwithstanding  a  general  statute  pro- 
viding for  the  payment  of  a  salary  of 
$2,400  to  the  solicitor  of  each  judicial 
circuit,  Act  March  2,  1-907  (Gen.  Laws 
1907,  p.  255),  fixing  the  salary  of  the  so- 
licitor of  the  Fifteenth,  a  new  circuit,  at 
$1,800,  does  not  contravene  Const.  1901, 
§  105,  providing  that  "no  ♦  ♦  ♦  local 
law  ♦  *  *  shall  be  enacted  in  any 
case  which  is  provided  for  by  a  general 
law,  or  when  the  relief  sought  can  be 
given  by  any  court;"  such  a  limitation  of 
the  salary  of  such  solicitor  not  being  pro- 
vided for  by  the  general  statute,  and  not 
being  possible  by  a  proceeding  in  court. 
Brandon  v.  Askew,  172  Ala.   160,  54  So. 

eo5. 

§  48  (5)  Taxation  and  Licenses. 

See  ante,  "Municipal  Government  and 
Administration  Thereof,"  §  42   (-2). 

Owing  to  the  previous  existence  of 
Gen.  Acts  1903,  pp.  307,  414,  conferring 
authority  upon  the  county  commission- 
ers to  levy  special  taxes  for  the  construc- 


tion of  public  roads,  etc.,  the  act  (Loc 
Acts  1907,  p.  684),  being  a  local  act  and 
providing  for  the  same  thing,  is  uncon- 
stitutional as  being  contrary  to  Const. 
1901,  §  105,  providing  that  no  local  law, 
except  a  law  fixing  the  time  for  holding 
courts,  shall  be  enacted  in  any  case  which 
is  provided  for  by  general  law.  Mc- 
Whorter  r.  Lowndes  County,  52  So.  750, 
167  Ala.  370. 

Const,  art.  4,  §  105,  provides  that  no 
special,  private,  or  local  law,  except  a 
law  Axing  the  terms  of  holding  courts, 
shall  be  enacted  in  any  case  which  is 
provided  for  by  general  law,  and  that  the 
legislature  shall  not  indirectly  enact  any 
special,  private,  or  local  law  by  the  par- 
tial repeal  of  the  general  law.  Gen.  Acts 
1903,  p.  71,  provides  for  the  refunding  of 
the  bonded  indebtedness  of  municipal 
corporations.  By  its  provisions  the  au- 
thorities of  a  municipality  which  may 
have  an  outstanding  bonded  indebtedness 
are  authorized  to  issue  refunding  bonds, 
to  run  not  exceeding  30  years,  and  bear- 
ing interest  not  exceeding  5  per  cent. 
Act  Sept.  26,  1903  (Loc.  Acts  1903,  p. 
615),  authorizes  the  city  of  Montgomery 
to  refund  its  bonded  indebtedness,  exist- 
ing at  the  date  of  the  ratification  of  the 
constitution  of  1901,  by  bonds  bearing 
interest  not  exceeding  4  per  cent,  and  to 
run  not  to  exceed  40  years.  Held  uncon- 
stitutional, as  ^special  or  local  legislation. 
City  Council  of  Montgomery  v.  Reese, 
43   So.    116,   149  Ala.   188. 

§  43.  Laws  of  Special,  Local,  or  Private 
Nature  in  General. 

See  ante,  "Notice  of  Intention  to  Ap- 
ply for  Enactment,"  §  4;  "Laws  of  Gen- 
eral or  Public  Nature,"  §  36. 

§  48  (1)  Local  Option  Laws. 

See  ante,  "Laws  of  General  or  Public 
Nature,"  §  36. 

§  43  (ft)  Regulation  of  Liquor  Traffic. 

The  state  prohibition  law  is  a  general, 
and  not  a  local,  law,  notwithstanding  the 
fact  that  it  became  operative  in  certain 
counties,  where  the  local  option  law  was 
in  effect,  on  Jan.  1,  1908,  and  in  other 
portions  of  the  state  on  Jan.  1,  1909. 
Woodward  v.  Skeggs,  1-54  Ala.  249,  46 
So.  268,  expressly  reaffirming  Covington 
V.  Thompson,  142  Ala.  98,  38  So.  679,  and 
other   decisions   following   it. 
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f    U.    Regidadon    of    Personal    Status, 
Rights,  and  Relations. 

Uixler  Const,  art.  4,  §  25,  which  pro- 
vides, inter  alia,  that  the  operation  of 
any  general  law  shall  not  he  suspended 
hy  the  general  assembly  for  the  benefit 
af  any  individual,  a  special  act  of  the  leg- 
islature, granting  a  divorce,  is  unconsti- 
tutional and  void.  Jones  v,  Jones,  95  Ala. 
443,  11  So.  11. 

f  45.  Grant  and  Regulation  of  Fran- 
chises, Privileges,  and  Immunities^ 
Laws  Relating  to  Coiporations  or  As- 
sociations in  General.— Code  1986,  §§ 
a553-1556,  providing  for  and  regulating 
the  business  of  building  and  loan  asso- 
ciations, do  not  bestow  any  special  ben- 
efit on  any  individual  or  corporation,  and 
hence  are  not  in  conflict  with  Const,  art. 
4,  §  ^,  prohibiting  local  laws  for  such 
purpose.  (Beyer  v.  National  Building  and 
Loan  Ass'n,  31  So.  113,  131  Ala.  369. 

§  46.  Creation  and  Regulation  of  Corpo- 
rations and  Corporate  Offices. 

§  46  (1)  In  General. 

A  statute  approving  and  ratifying  the 
original  organization  of  a  private  corpo- 
ration which  was  defectively  organized, 
and  amending  its  charter,  does  not  form 
or  create  such  corporation,  and  does  not, 
therefore,  violate  the  constitutional  pro- 
hibition against  the  creation  of  corpora- 
tions, other  than  municipal^  by  special 
act.  Central  Agricultural,  etc.,  Ass'n  v. 
Alabama  Gold  Life  Ins.  Co.,  70  Ala.  120. 

§  46  (8)  Amendments  of  Charters  and 
Grants  of  Special  Powers. 
Const.  1901,  §  229,  providing  that  the 
charter  of  any  corporation  shall  be  sub- 
ject to  amendment  or  repeal  under  gen- 
eral laws,  which,  as  shown  by  the  offi- 
cial copy  of  the  constitution  on  file  in 
the  office  off  the  secretary  of  state,  is  un- 
der the  subhead  "Private  Corporations," 
applies  only  to  private  business  corpora- 
tions. City  of  Enslcy  v.  Simpson,  52  So. 
61,  166  Ala.  366;  Robinson  v.  City  of  En- 
slcy (Ala.),  52  So.  69. 

§  47.  Regulation  of  Rights  of  Property, 
Transfers,  and   Incumbrances. 

The  legislature  has  the  power  to  pass 
a  special  act  authorizing  a  widow  in  her 
representative  capacity  as  administra- 
trix of  her  deceased  husband  to  make 
a  sale  of  the  lands  of  her  deceased  hus- 


band for  the  purpose  of  division  among 
the  heirs.    Watson  v.  Oates,  68  Ala.  647. 

§  48.  Regulation  of  Civil  Remedies  and 
Proceedings. 

§  48  (1)  Provisions  as  to  Juries. 

Act  Feb.  28,  1887,  directing  the  jury 
commissioners  to  place  the  names  and 
residences  of  jurors  selected  by  them  on 
the  jury  list,  is  a  general  law,  though 
some  counties  are  excluded  from  its  op- 
eration. Childress  v.  State,  26  So.  162, 
11»2  Ala.  21. 

Acts  1896-^,  p.  265,  §  6,  establishing 
the  Tuscaloosa  county  law  and  equity 
court  and  providing  that,  in  the  absence 
of  any  special  jury  law  for  the  county  of 
Tuscaloosa,  the  jury  shall  be  drawn,  im- 
paneled, and  sworn  in  the  manner  pro- 
vided by  law  in  respect  to  grand  and 
petit  juries  in  the  circuit  courts,  but 
that,  in  case  of  a  special  jury  law  for  the 
county  named,  the  jurors  shall  be 
drawn,  summoned,  impaneled  and  se- 
lected in  the  manner  provided  by  such 
special  law,  provided  that  the  judge 
may  order  jurors  to  be  drawn  at  any 
time  and  for  any  number  of  days,  when- 
ever in  the  discretion  of  the  judge  the 
public  good  may  so  require,  is  a  local 
law.  Green  v.  State,  143  Ala.  2,  39  So. 
362. 

The  act  approved  February  28,  1887 
(Acts  1886^7,  p.  151),  "to  more  eflFect- 
ually  secure  competent  and  well  quali- 
fied jurors  in  the  several  counties  of 
this  state,"  is  a  general  and  not  a  local 
or  special  law,  notwithstanding  the  ex- 
clusion of  some  counties  from  its  opera- 
tion; and  its  several  provisions,  being 
embodied  in  the  Code  of  1896,  (§  4976  et 
seq.),  were  re-enacted  by  the  adoption 
of  said  Code;  and,  as  found  therein,  said 
provisions  are  applicable  to  the  coun- 
ties which  were  originally  excluded 
from  operation  of  said  act.  Mitchell  r. 
State,  129  Ala.  23,  30  So.  348. 

§  48  (%)  Matters  of  Practice  and  Proce- 
dure. 

Act  Sept.  26,  1903  (Loc.  Acts  1903,  p. 
369),  authorizing  the  transfer  of  any 
civil  cause  pending  in  the  city  court  of 
Bessemer,  Jefferson  county,  to  the  cir- 
cuit court  of  that  county,  or  any  court 
of  competent  jurisdiction  sitting  in  the 
city  of  Birmingham,  in  the  same  county. 
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is  not  repugnant  to  Const.  §  104,  provid- 
ing that  the  legislature  shall  not  pass  a 
local  or  special  law  for  a  change  of  venue 
in  any  case.  Dudley  v,  Birmingham  Ry., 
Light  &  Power  Co.,  139  Ala.  453,  36  So. 
700. 

§    49.  Regulation    of    Criminal    Prosecu- 
tions and  Punishments. 

Code  1896,  §  4300,  provided  that  the 
sheriff,  probate  judge,  and  clerk  of  the 
circuit  court  should  prepare  a  list  of 
persons  suitable  to  act  as  grand  jurors. 
Act  Feb.  28,  1887,  repealed  the  above, 
and  substituted  a  board  of  jury  commis- 
sioners to  prepare  such  lists,  but  G. 
county  was  especially  excepted  from  the 
operation  of  the  act„  Code  1896,  c.  1-66, 
adopts  the  provisions  of  the  act  of  1887 
as  the  law  for  the  whole  state,  making 
no  mention  of  the  excepted  counties, 
and,  by  §  10,  repeals  all  laws  except 
those  of  a  local,  private,  or  special  na- 
ture and  public  laws  not  of  a  general  or 
permanent  character.  Held,  that  the 
passage  of  the  act  of  1887  did  not  render 
the  jury  provisions  of  the  Code  of  1886 
a  special  or  local  law  applicable  to  the 
e:xcepted  counties,  so  that  they  would 
remain  unrepealed  by  the  Code  of  1896. 
Gil  more  v.  State,  126  Ala.  20,  28  So.  595. 

Gen.  Acts  1907,  p.  542,  which  'amends 
Loc.  Acts  1907,  p.  285,  §  11,  so  as  to 
provide  for  the  organization  of  grand 
juries  for  the  circuit  court  of  a  desig- 
nated county,  is  a  "local  law,"  within 
Const.  1901,  §  110,  defining  a  local  law 
as  one  which  applies  to  any  political 
subdivision  or  subdivisions  of  the  state 
less  than  the  whole.  Sellers  v.  State, 
162  Ala.  35,  50  So.  340. 

A  misdemeanor  is  not  a  "crime"  within 
Const.  1901,  §  104,  subd.  14,  prohibiting 
local  laws  fixing  the  punishment  of 
crime;  so  that  such  section  is  not  con- 
travened by  §  10  of  the  local  road  law 
for  Pike  county  (Loc.  Acts  1907.  p.  509), 
making  it  a  misdemeanor  for  one 
-warned  to  work  on  the  public  roads  to 
fail  to  appear,  and  declaring  the  punish- 
ment therefor.  Chafncey  v.  State,  170 
Ala.   83,   54   So.   522. 

§   50.  Incorporation,  Alteration,  and  Dis- 
solution of  Municipalities. 

§  to  (1)  In  General. 

Under  the  direct  provision  of  Const.  § 


104,  subd.  18,  the  legislature  may,  by 
special  act,  alter  or  rearrange  the  bound- 
aries of  any  city,  town,  or  village; 
City  of  Ensley  v.  Cohn,  149  Ala.  316,  42 
So.  827;  City  of  Ensley  v,  Goswick,  149 
Ala.  67«,  42  So.  829. 

Const.  1901,  §  104,  par.  29,  prohibiting 
local  legislation  for  the  conduct  of  elec- 
tions, places  of  voting,  changing  the 
boundaries  of  wards  or  districts,  etc., 
when  considered  in  connection  with 
paragraph  18,  providing  that  the  same 
shall  not  prohibit  the  legislature  from 
altering  or  rearranging  the  boundaries 
of  a-  city,  etc.,  refers  only  to  changes  as 
to  elections,  and  boundaries  of  wards 
already  in  the  municipality,  but  does  not 
touch  the  subject  of  changing  the  bound- 
aries by  adding  new  territory;  and  Act 
Aug.  8,  1907  (Loc.  Acts  1907,  p.  902), 
authorizing  the  annexation  of  ^territory 
to  a  city  and  providing  for  an  election 
to  determine  whether  the  act  shall  go 
into  effect,  is  valid.  State  v.  City  of 
Birmingham,  160  Ala.  196,  48  So.  843. 

§  00  (2)  Amendment  or  Repeal  of  Char- 
ters and   Disincorporation. 

A  proceeding  to  annex  territory  to  a 
city  is  not  an  amendment  to  the  city's 
charter,  and  is  not  therefore  in  conflict 
with  Const.  1901,  §  104,  subd.  18,  provid- 
ing that  the  legislature  shall  not  pass 
and  specially  provide  a  local  law  amend- 
ing, confirming,  or  extending  the  terri- 
tory of  any  municipal  corporation,  etc. 
State  V.  City  of  Birmingham,  167  Ala. 
651.  52  So.  461. 

Act  March  4,  1901  (Acts  1900-01,  p. 
2323),  establishing  a  recorder's  court  in 
a  certain  city  and  conferring  on  it  ex- 
clusive jurisdiction  of  certain  offenses, 
being  an  independent  act,  complete 
within  itself,  and  making  no  reference 
to  any  other  act,  though  inconsistent 
with  the  charter  of  such  city,  which  had 
conferred  such  jurisdiction  on  the 
mayor,  does  not  amend  the  charter,  but 
merely  repeals  it,  to  diat  extent,  by  im- 
plication, so  that  Act  Oct.  6,  1903  (Loc. 
Acts  1903,  p.  512),  repealing  Act  March 
4,  1901  (Acts  1900-01,  p.  2323),  does  not 
amend  the  charter  of  the  city  within 
Const.  §  104,  subd.  18,  providing  that  the 
Legislature  shall  not  pass  a  special,  pri- 
vate, or  local  law  amending,  confirming^ 
or  extending  the  charter  of  a  municipal 
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corporation.  State  v.  Hubbard,  148  Ala. 
3dl,  41  So.  903. 

Const.  1901,  §  104,  prohibiting  special 
laws  amending  the  charter  of  a  munici- 
pal corporation,  but  providing  that  the 
prohibition  shall  not  prohibit  the  legis- 
lature from  altering  the  boundaries  of  a 
city,  does  not  prohibit  an  act  altering 
the  boundaries  of  a  city  so  as  to  include 
within  its  limits  territory  included  within 
existing  cities.  City  of  Ensley  v,  Simp- 
son, 166  Ala.  366,  52  So.  61;  Robinson  v. 
City  of  Ensley  (Ala.),  52  So.  69;  City 
Council  V.  Reese,  149  Ala.  188  43  So. 
116. 

Act  Aug.  20,  1909  (Loc.  Laws  Sp. 
Sess.  1909,  p.  392),  altering  the  bound- 
ary of  a  city  so  as  to  include  within  its 
limits  territory  included  within  desig- 
nated cities,  etc.,  affects  noncontiguous 
municipalities,  and  is  not  in  conflict 
with  Const.  1901,  §  105,  prohibiting  any 
special  law  in  any  case  which  is  pro- 
vided for  by  a  general  law,  since  the 
general  law  (Municipal  Code;  Act  Aug. 
13,  1907  [Acts  1907,  p.  604])  merely  per- 
mits the  alteration  of  municipal  bound- 
aries by  the  acquisition  of  contiguous 
territory.  Ensley  v.  Simpson,  166  Ala. 
366,  52  So.  61;  Robinson  v.  Ensley  (Ala.), 
52  So.  69. 

Const.  1901,  §  104,  subds.  5,  18,  pro- 
hibiting any  special  lajv  incorporating  a 
city  or  amending  its  charter,  etc.,  does 
not  prohibit  a  special  act,  the  effect  of 
which  is  to  destroy  an  incorporated  mu- 
nicipality, for  to  destroy  is  not  to 
amend,  as  a  statute  amended  survives. 
Ensley  v.  Simpson,  166  Ala.  366,  52  So. 
61;  Robinson  v.  Ensley  (Ala.),  52  So.  69. 

Act  March  3,  1-903,  providing  for  a 
board  of  police  commissioners  for  a  city, 
with  power  to  appoint  and  regulate  its 
police  force,  and  repealing  all  laws  in 
conflict  therewith,  which  power  its  char- 
ter (Acts  1900-01,  p.  468,  §  20  [10])  gave 
to  its  mayor  and  aldermen,  violates 
Const.  1901,  §  104  (18),  prohibiting  the 
passing  of  a  local  law  amending  or  ex- 
tending the  charter  of  a  private  munici- 
pal corporation.  Little  v.  State,  35  So. 
134,  137  Ala.  650. 

S  61.   CUtsification  of   Counties,  Towns, 
and  Municipal  Corporations. 
68.  Grounds  and  Validity. 

Const.  1901,  §  106,  declares  that  n'o  lo- 


cal laws  shall  be  passed  on  any  subJKt 
with  certain  exceptions,  unless  notice  of 
intention  to  apply  therefor  shall  be  pnb- 
lished  in  a  specified  manner;  and  f  llO 
defines  a  local  law  as  one  applying  to . 
any  political  subdivision  of  the  state 
less  than  the  whole.  Acts  1907,  p.  4Q1,  i 
establishes  a  police  commission  in  cities 
of  a  certain  population  in  counties  of  a 
certain  population;  but  in  fact  the  stat- 
ute is  applicable  to  but  one  city.  Held, 
that  no  notice  of  intention  having  been 
given  for  the  statute,  it  is  invalid  as  a 
local  law,  within  §  110  since  it  is  not  a 
bona  fide  classification  of  cities.  State 
V.  Weakley,  153  Ala.  648,  45  So.  175,  dis- 
tinguishing Covington  v.  Thompson,  143 
Ala.  08,  38  So.  679;*  Griffin  v.  Drenncc 
145  Ala.  128,  40  So.  1016;  Brown  v.  Por- 
ter,  145  Ala.  541,  40  So.   144. 

§  53.  Validity  of  Acts   Rdatng  to 

Classes. 

Acts  (Relating  to  Cities  in  General— 
Acts  1911,  p.  204,  creating  a  comin'*- 
sion  form  of  government  in  cities  har- 
ing  a  certain  population,  is  not  a  local 
act.  Wilkinson  v.  Lane,  181  Ala.  646.  €t 
So.  31,  citing  Crenshaw  v.  Joseph,  IT5 
Ala.  579,  57  So.  942,  943. 

Four  separate  acts,  Gen.  Acts  1911. 
pp.  204,  289,  330,  and  591,  all  referring  to 
the  same  subject,  but  being  reasonably 
based  on  population,  are  not  specal 
laws,  relating  to  municipal  govemmeni 
within  the  constitutional  inhibition. 
State  V.  Joseph,  175  Ala.  579,  57  So.  911 

§  64.  Regulation  of  Government  and  Af- 
fairs of  Counties,  Towna^  and  Ma- 
nicipalities  in  GenersL 

§  64  (1)  In  General. 

Sec  post,  "Regulations  of  Taxatico. 
Indebtedness,  and  Public   Funds,"  {  53. 

§  64  (8)  Location  or  Remoyal  of  County 
Seat 

Acts  1-903,  p.  117,  providing  for  the 
change  of  county  seats,  and  making 
provision  for  all  the  counties  accordmg 
to  their  several  needs  and  conditions,  is 
not  violative  of  Const.  §  190,  reqniring 
all  laws  for  the  regulation  and  govern- 
ment of  elections  to  be  uniform  through- 
out the  state.  Ex  parte  Owens,  14S  Ala. 
402,  42  So.  676;  Haney  v.  State,  149  Ala. 
675,  42  So.  683. 
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§  55,  Regulation  of  Taxation,  Indebted- 
ness, and  PaWc  Funds. 

§  55  (1)  In  QeneraL 

Act  Feb.  28,  1903,  authorizing  an  ex- 
tra levy  of  taxes  for  the  payment  of 
road  bonds  issued  and  to  be  issued  by 
the  county  of  Jackson,  was  an  act  provid- 
ing for  the  "levy"  of  a  special  tax,  as 
distinguished  from  the  "assessment  and 
collection  thereof,"  and  was  therefore 
not  violative  of  Const.  §  104,  subd.  15, 
prohibiting  the  legislature  from  passing 
special  laws  regulating  the  assessment 
3r  collection  of  taxes.  Sisk  v.  Cargile, 
138  Ala.   164,  35  So.  114. 

Act  Feb.  18,  1887,  as  amended,  author- 
izing all  towns  and  cities  to  enforce  any 
Df  its  previsions  for  the  assessment  and 
collection  of  taxes  which  they  have  by 
ordinance  adopted,  but  providing  that 
none  except  certain  designated  cities 
>hal]  collect  a  license  tax  on  any  busi- 
less  or  occupation  upon  which  the  state 
loes  not  collect,  a  like  lax,  is  not  a 
general  law,  within  Const,  art.  4,  §  50, 
prohibiting  the  general  assembly  from 
luthorizing  any  municipal  corporation  to 
:>ass  any  laws  inconsistent  with  the 
'general  laws"  of  the  state  so  as  to 
•ender  void  a  provision  in  a  city  charter 
luthorizing  it  to  tax  business  and  oc- 
rupations.  Holt  v.  City  of  Birmingham, 
111   Ala.  369,  19  So.  735. 

A  local  act  for  Lowndes  county,  ap- 
>roved  Aug.  2,  1907  (Loc.  Acts,  p.  6^), 
evying  a  special  annual  tax  on  all  prop- 
erty in  the  county  subject  to  taxation, 
ind  providing  for  its  levy,  assessment, 
ind  collection,  and  authorizing  the  tax 
collector  of  that  county  to  collect  the 
ax  so  levied  for  1907,  though  it  had  not 
>een  actually  assessed  by  the  assessor, 
s  unconstitutional  as  conflicting  with 
i^onst.  art.  4,  §  105,  providing  that  no 
ocal  law,  except  a  law  fixing  the  term 
or  holding  courts,  shall  be  enacted  in 
iny  case  provided  for  by  general  law, 
lor  shall  the  legislature  indirectly  enact 
iny  such  law  by  the  partial  repeal  of  a 
reneral  law.  Norwood  v.  Goldsmith,  168 
Via.  224,  53  So.  84,  approving  City  Coun- 
:il   V,  Reese,  149  Ala.  188,  43  So.  116. 

;  55  (2)  License  Fees. 

Sec  ante,  "In   General,"  §  55   (1). 


§  55    (8)   Creation    and  Funding  of    In- 
debtedness. 

See  ante,  "In  General,"  §  42  (1). 

Loc.  Acts  1907,  pp.  309-318,  applica- 
ble to  the  city  of  Mobile  alone,  and  en- 
titled "An  act  to  provide  for  the  payment 
of  the  outstanding  indebtedness  of  the 
late  municipal  corporation  known  as  the 
mayor,  aldermen  and  common  council  of 
the  City  of  Mobile,  ♦  *  *  to  issue 
bonds  for  that  purpose,  to  create  a  lien 
on  the  wharf  property  and  water  front 
rights  and  privileges  of  the  city  of  Mo- 
bile, to  secure  the  payment  of  said  bonds 
at  maturity  and  to  regulate  the  appli- 
cation of  the  net  revenues  derived  there- 
from to  aid  the  payment  of  interest  on 
bonds  issued  under  this  act,  to  authorize 
the  city  *  *  *  to  levy  a  special  tax 
to  fully  pay  the  interest  on  said  bonds, 
and  to  provide  for  the  winding  up  of  the 
trust  created  by  the  act  of  February  24, 
1881,"  was  a  local  or  special  law,  in  vi- 
olation of  Const.  1901,  §  105,  prohibit- 
ing the  passage  of  a  local  or  special  law, 
except  a  law  fixing  the  time  for  holding 
courts  and  the  regulation  or  prohibition 
of  the  liquor  traflic,  in  any  case  which  is 
provided  for  by  general  law,  or  when 
the  relief  sought  could  be  given  by  any 
court  of  the  state,  since  the  refunding 
of  the  bonds  of  the  city  of  Mobile  could 
have  been  accomplished  under  Gen.  Acts 
1903,  pp.  71,  72,  providing  for  the  set- 
tlement, adjustment,  and  refunding  of  the 
bonded  indebtedness  of  municipal  cor- 
porations, and  providing  (§  2)  for 
the  renewal  and  operation  of  a  lien, 
mortgage,  or  deed  of  trust  on  property 
to  secure  the  payment  of  refunding 
bonds.  City  Bank  &  Trust  Co.  t/. 
State,  172  Ala.  197,  55  So.  511. 

§    66.    Establishment,    Organixation,   and 
Jurisdiction  of  Courts. 

§  56  (1)  In  General. 

See  ante,  "Matters  of  Practice  and 
Procedure,"  §   48   (2). 

§   56   (2)    Change    or    Consolidation    of 
Courts  or  Judicial  Districts. 

Acts  1903,  p.  488,  creating  the  fifteenth 
judicial  circuit,  to  be  composed  of  des- 
ignated counties  formerly  belonging  to 
other  circuits  under  the  general  law,  is 
a  local  law,  within  Const  §  110,  defining 
a  local  law  as  one  which  applies  to  any 
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political  subdivision  or  subdivisions  of 
the  state  less  than  the  whole.  State  v. 
Sayre,  142  Ala.  641,  39  So.  240. 

Act  Oct.  9,  l«a3  (Acts  1903,  p.  745), 
an  act  to'  consolidate  the  courts  of  a 
certain  city  and  county,  is  a  local  law, 
defined  by  Const.  §  110,  as  a  law  which 
applies  to  any  political  subdivision  or 
subdivisions  of  the  state  less  than  the 
whole.  Wallace  v.  Board  of  Revenue  of 
Jefferson  County,  140  Ala.  491,  37  So.  321. 

§  57.  Creation  and  Regulation  of  Public 
Offices. 

§  58.  Appointment  or  ESection  and 

Removal  of  Officers. 

See  ante,  "Necessity  for  Notice,"  § 
4   (1). 

§  68.  Compensation  of  Officers  and 


Judges  and  Court  Officers. — Loc.  Acts 
1907,  p.  628,  providing  for  the  ap- 
pointment by  judges  of  the  city  court 
of  Birmingham  of  the  necessary  bail- 
iffs for  such  court,  and  fixing  their 
powers  and  compensation,  is  not  viola- 
tive of  Const.  1901,  §  104,  prohibiting 
the  legislature  from  passing  any  private 
or  local  law  creating,  increasing,  or  de- 
creasing fees,  percentages,  or  allowances 
of  puhlic  officers,  as  the  section  refers 
only  to  changing  the  compensation  dur- 
ing the  term  of  the  officer.  Miller  v, 
Griffith,  171  Ala.  337,  64  So.  650;  Miller 
V,  Payne,  173  Ala.  723,  54  So.  652. 

Const.  1901,  §  96,  prohibiting  the  en- 
acting of  a  law  not  applicable  to  all  the 
counties,  regulating  "fees,  commissions 
or  allowances"  of  public  officers,  and 
section  104,  subd.  24,  prohibiting  the 
passage  of  local  laws  creating,  increasing, 
or  decreasing  "fees,  percentages  or  al- 
lowances" of  public  officers,  have  no  ap- 
plication to  the  salary  of  a  solicitor  of 
a  judicial  circuit,  in  view  of  the  use  of 
the  word  "salary"  in  the  constitution  at 
other  places;  section  281  being  as  to  in- 
creasing or  diminishing  the  "salary,  fees 
or  compensation"  of  any  state,  county, 
or  municipal  officer  during  his  term,  and 
section  167  providing  that  a  solicitor 
shall  receive  no  other  compensation  than 
a  salary,  to  be  prescribed  by  law,  a  "sal- 
ary" being  a  fixed  compensation,  decreed 
by  authority  and  for  permanence,  to  be 
paid   at   stated    intervals,   and   depending 


on  the  time,  and  not  on  the  serrices 
rendered,  while  an  "allowance"  is  of  tbe 
same  nature  with  fees,  commissions,  and 
percentages,  which  are  uncertain  and 
variable  in  amount,  and  depending  on 
the  rendition  of  services,  which  uaj  or 
may  not  be  required  or  performed,  and 
sometimes  on  the  discretion  of  the  coon 
ordering  their  payment.  Brandoa  v. 
Askew,  172  Ala.   160,  54   So.   605. 

§  60.  Curative  Statutes. 

A  statute  approving  and  ratifying  the 
original  organization  of  a  private  cor- 
poration which  was  defectively  orgaa- 
ized,  and  amending  its  charter,  does  not 
form  or  create  such  corporation,  as  it 
already  existed  de  facto,  and  docs  sjt 
violate  the  constitutional  prohibitiD- 
against  the  creation  of  corporatioiis, 
other  than  municipal,  by  special  aa 
Central  Agricultural  &  Mechanical  Ass; 
r.  Alabama  Gold  Life  Ins.  Co..  70  .Mi 
120. 

Const,  art.  14,  §  1,  forbidding  the  for- 
mation of  corporations  by  special  laws. 
except  certain  corporations,  docs  o: 
prevent  the  legislature  from  ratifying  by 
special  act  irregularities  in  the  formatios. 
under  a  general  law,  of  a  corporation 
included  in  the  exception.  State  r 
Webb,  110  Ala*.  214,  20  So.   462. 

Const,  art.  4,  §  23,  prohibits  the  sss- 
pension  of  any  general  law  for  the  bene- 
fit of  any  individual  or  corporation.  Ar> 
tide  4,  §  24,  provides  that  the  provisions 
in  regard  to  special  legislation  shall  not 
apply  to  "manufacturing  corporations  or 
interests."  Held,  that  an  act  validating 
the  attempted  formation  of  a  mannlac- 
turing  corporation  under  a  general  lav 
was  not  unconstitutional,  as  suspending 
the  remedy  of  the  state  by  quo  warrant: 
State  V.  Webb,  110  Ala.  214,  20  So.  4^ 

III.  SUBJECTS  AND  TITLES  OF 

ACTS. 

§    61.   Constitutional    Requirements    tad 


Construction  as  Mandatory  or  Dmc- 
tory. — The  constitutional  provision  that 
no  bill  shall  become  a  law  which  tst- 
braces  more  than  one  subject,  that  scb- 
jcct  to  be  expressed  in  the  title,  is  ma**- 
datory.  Weaver  v.  Lapsley,  43  Ala.  »♦. 
Tuskaloosa  Bridge  Co.  r.  Olmstead,  41 
Ala.    9. 
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§  68.  Acts  Relating  to  One  or  More  Sub* 
jects. 

See  post,  "Titles  and  Provisions  of 
Acts  Relating  to  Particular  Subjects/' 
§  65. 

§  68  (1)  In  General. 

The  constitution  does  not  forbid  the 
incorporation  into  a  law  of  everything 
needful  to  the  proper  operation  of  the 
one  subject  to  which  it  is  limited.  £x 
parte  Upshaw,  45  Ala.  ^34. 

A  statute  which  deals  with  several 
branches  of  one  and  the  same  subject- 
matter  is  not  violative  of  a  constitutional 
provision  that  every  law  must  contain 
one  subject  only,  when  such  branches 
are  all  attingent  and  cognate.  Gunter 
V.  Dale  County,  44  Ala.  639-;  Ex  parte 
Upshaw,  45  Ala.  234. 

In  drawing  up  a  statute,  "*the  title 
may  be  so  written  as  to  form  an  index 
to  the  provisions  of  the  body  of  the  act; 
but  if  only  one  subject-matter  is  the  es- 
sence of  the  act  and  its  provisions  are 
referable  and  cognate  to  the  general 
subject,  the  constitutional  mandate  is  not 
violated.  In  short  the  constitution  is  not 
offended  if  the  act  has  but  one  general 
subject,  and  that  is  fairly  indicated  by  the 
title.'  Alford  v.  Attorney  General,  170 
Ala.  178v  54  So.  213,  225;  Ex  parte  Pol- 
lard, 40  Ala.  77,  98;  Ballentyne  v.  Wicker- 
sham,  75  Ala.  533;  Bragg  v.  Rogers,  107 
Ala.  444,  19  So.  909;  Bell  v.  State,  115 
Ala.  87,  22  So.  453;  Ex  parte  Birming- 
ham, 116  Ala.  186,  22  So.  454;  Lindsay 
z\  United  States  Sav.,  etc.,  Co.,  120  Ala. 
156,  24  So.  171."*  Hubbard  v.  State,  1T2 
Ala.    363,    55    So.   614,    615. 

Where  only  one  subject-matter  is  the 
essence  of  an  act  as  stated  in  its  title, 
and  its  provisions  are  referable  and  cog- 
nate to  the  general  subject.  Const.  '1901, 
§  45,  requiring  each  law  to  contain  but 
one  subject,  which  shall  be  expressed  in 
its  title,  is  not  violated,  though  the  title 
may  be  so  written  as  to  form  an  index 
of  the  provisions  in  the  body  of  the  act. 
Hubbard  v.  State,  172  Ala.  363,  55  So. 
614. 

Jury  Law. — The  title  of  jury  law 
(Laws  1909,  p.  305),  entitled  "An  act  to 
prescribe  the  qualifications  of  jurors  and 
regulate  the  selection,  drawing  and  sum- 
moning of  jurors,  and  prescribe  the  qual- 


ifications and  provide  for  appointment 
of  jury  commissioners  and  clerks  of 
such  commission  and  regulate  the  im- 
paneling of  grand  and  petit  juries,"  dis- 
closes but  the  one  subject,  namely,  to 
provide  for  a  jury  system,  and  is  suf- 
ficient within  Const.  1901,  §  45,  requir- 
ing that  each  law  shall  contain  but  one 
subject,  which  shall  be  expressed  in  its 
title.  Hubbard  t/.  State,  172  Ala.  363,  55 
So.  614. 

Revenue  Board.— Act  Feb.  16,  1S99, 
entitled  "An  act  to  establish  a  board  of 
revenue  for  Jefferson  county,  and  for 
the  abolishment  of  the  court  of  county 
commissioners  of  said  county,"  is  not 
unconstitutional,  as  containing  two  sub- 
jects, since  the  provision  of  the  act  cre- 
ating the  board  of  revenue,  and  vesting 
it  with  all  the  powers  of  the  court,  nec- 
essarily, by  implication,  abolished  the 
court  of  county  commissioners,  and  the 
provision  in  the  act  itself  as  to  such 
abolishment  was  mere  surplusage.  Haw- 
kins V.  Roberts  &  Son,  122  Ala.  130,  27 
So.  327. 

Election  of  Commiasioners  of  Revenue. 

—Act  Nov.  28,  1868  (Sess.  Laws  1868, 
p.  352),  entitled  "An  act  to  ratify  and 
confirm  the  election  held  on  certain  days 
for  commissioners  of  revenue  of  Mobile, 
Chambers,  and  Baldwin  counties,  and 
providing  for  filing  vacancies  in  said 
board,"  is  not  violative*  of  Const,  art. 
4,  §  2.     State  V.  Price,  50  Ala.  668. 

The  dispensary  law  (Acts  1899-99,  p. 
108),  the  title  of  which  is  to  authorize 
municipal  and  other  subdivisions  of  the 
state  to  buy  and  sell  sprituous,  vinous, 
and  malt  liquors,  and  to  further  regulate 
6r  prohibit  the  sale  of  such  liquors,  and 
providing  that  governmental  subdivisions 
of  the  state  may  carry  on  the  liquor 
business,  and  prohibiting  its  sale  in  any 
other  manner  in  a  dispensary  district,  is 
not  in  violation  of  Const,  art.  4,  §  2,  on 
the  ground  that  the  title  and  body  of 
the  act  deal  with  two  subjects-matter 
— the  sale  of  liquors  and  the  prohibition 
of  such  sale.  Sheppard  v.  Dowling,  127 
Ala.  1,  28  So.  791. 

Acts  1900-01,  p.  288,  entitled  "An  act 
to  establish  a  dispensary  in  Florence,  and 
a  branch  thereof  in  East  Florence,  and 
to  provide  for  the  issuance  of  liquor  li- 
censes in  such  city  and  county  until  this 


1068 


Statutes 


§§  62  (1)^  i4 


act  goes  into  effect/'  is  not  a  violation 
of  Const.  1875,  art.  4,  §  Z,  providing  that 
each  law  shall  contain  but  one  subject, 
which  shall  be  clearly  expressed  in  its 
title.  Mitchell  v.  State,  134  Ala.  392,  32 
So.  687. 

Prohibition  Law. — A  special  statute  en- 
titled "An  act  to  prohibit  the  sale  of 
liquors  within  a  specified  distance  from 
two  churches,  situated  in  different  coun- 
ties," does  not  violate  the  constitutional 
provision  declaring  that  each  law  shall 
contain  but  one  subject,  to  be  clearly 
expressed  in  its  title.  Block  v.  State,  66 
Ala.  493. 

Local  Option  Election. — Act  Nov.  27, 
1886,  is  entitled  "An  act  to  amend  an 
act  approved  Dec.  12,  1<882,  to  amend 
§  1544  of  the  Code  of  Alabama,  so 
far  as  applies  to  Butler  county,  Ala.,  so 
as  to  authorize  the  probate  judge  of  said 
county  to  order  an  election  to  determine 
whether  spirituous,  vinous,  or  malt  liq- 
uors shall  be  sold,  given  away,  or  other- 
wise disponed  of  in  precinct  12  of  said 
county."  Held,  that  regarding  the  ref- 
erence in  the  title  to  the  amended  act 
as  surplusage,  the  act  was  not  violative 
of  Const.  1875,  art.  4,  §  2,  providing  that 
each  law  shall  contain  but  one  subject, 
which  shall  be  clearly  expressed  in  its 
title.  Gandy  r.  State,  86  Ala.  20,  5  So. 
420. 

§   6S   (8)    Regulation   of   Private   Rights, 
Remedies,  and  Liabilities. 

Acts  1888-89.  p.  60,  §  3,  entitled  "An 
act  to  amend  an  act  entitled  'An  act  co 
provide  for  the  registration  and  lien  of 
judgments,  ♦  ♦  ♦* "  which  seeks  to 
extend  "the  laws  relating  to  the  satis- 
faction of  the  liens  created  by  this  act," 
violates  Const,  art.  4,  §  2,  providing  that 
such  law  shall  contain  but  one  subject. 
Rice  V.  Wcstcott,  108  Ala.  353,  18  So. 
844. 

Under  a  constitutional  provision  that 
no  statute  shall  contain  more  than  one 
subject,  which  shall  be  expressed  in  its 
title,  a  statute  which  vacates  certain 
judgments,  grants  new  trials  in  certain 
causes,  and  assumes  to  repeal  enact- 
ments independent,  is  void,  for  attempt- 
ing to  include  two  subjects.  Weaver  v. 
Lapsley.  43  Ala.  224. 

Act  Oct.  10,  1868,  entitled  "An  act  for 


the  relief  of  laborers  and  emptoyees.' 
and  providing  that  the  wages  of  laborers 
and  employees  shall  not  be  subject  to 
garnishment  or  attachment,  and  repeal- 
ing all  laws  or  parts  of  laws  contravtn- 
ing  its  provisions,  is  not  unconstitutionil 
as  in  violation  of  the  provision  requiring 
each  law  to  contain  but  one  subject, 
which  shall  be  clearly  expressed  in  i:i 
title.     Farley  v.   Dowe,   45    Ala.  324. 

The  "act  to  increase  the  compensatio!: 
of  executors,  administrators,  goardiaos, 
and  county  commissioners  in  Lauderdale 
county,"  approved  February  19,  IMS, 
does  not  violate  Const.  1865,  art  4,  §  1 
Key  V,  Jones,  52  Ala.  238. 

§  6S  (8)  Creation  and  Definitioa  of  Of- 
fenses, and  Provisions  for  Ponisb- 
ment,  and  Civil  Liability  Therefor. 

That  acts  1880-81,  p.  170,  prohibiu  bet:: 
the  manufacture  and  sale  or  disposition 
of  intoxicating  liquors,  does  not  render 
it  invalid  as  containing  separate  and  a- 
dependent  subjects.  Chaney  v.  State,  144 
Ala.  136,  41  So.  172. 

Acts  Dec.  28,  1868,  to  suppress  mur- 
der, lynching,  and  assault  and  battery,  a 
not  unconstitutional  on  the  gronnd  that 
it  contains  more  than  one  subject.  De- 
Kalb  County  v.  Smith,  47  Ala.  407;  Ou- 
ter V,  Dale  County,  44  Ala.   639. 

An  act  prescribing  punishment  for  tbe 
offenses  of  grand  larceny  arson,  aa: 
burglary  is  not  void  as  embracing  more 
subjects  than  one,  within  the  meania?  ot 
article  4,  §  2,  of  the  state  constitutH-ii 
Miles  V.  State,  40  Ala.  39. 

§  6S  (4)  Counties^  Towns,  and  Muuicipil^ 
ities. 

The  act  (Acts  1888-89,  p.  185)  entitlci 
"An  act  to  amend  the  charter  of  the 
town  of  Bessemer,  and  to  reincorponte 
the  same  as  the  city  of  Bessemer,  anj  t^ 
establish  a  charter  therefor,**  is  an  inde- 
pendent and  complete  act  for  the  incor- 
poration of  that  city,  and  does  not  pro- 
fess to  amend  any  former  act,  thoogfa  §  l 
does  provide  '*that  the  charter  of  the 
present  town  of  Bessemer  be  altered, 
amended,  and  enlarged  in  confonritr 
herewith,'*  which  result  would  follow  as  i 
necessary  consequence  of  the  new  ^c 
Held,  that  the  act  is  not  affected  '5 
Const,  art.  4,  §  2.  The  fact  that  tke 
title   contains   more   than   one    subject  :* 
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immaterial  if  the  act  itself  contains  but 
one  of  them.  Judson  v.  City  of  Bessemer, 
87  Ala.  240,  6  So.  267.  following  Gandy 
V,  State,  86  Ala.  20,  5  So.  420. 

Acts  1898-W,  p.  8,  entitled  "An  att  to 
provide  for  the  permanent  location  of 
the  county  seat  of  C.  county  by  vote  of 
the  qualified  ^electors  thereof,"  and  Acts 
1898-^9,  p.  494,  in  amendment  thereof,  do 
not  express  more  than  one  subject  in  the 
title,  as  the  provision  for  the  election  is 
but  a  means  for  the  accomplishment  of 
the  primary  purpose  of  the  act.  State  v. 
Crook,  126  Ala.  600,  28  So.  745. 

Acts  1877,  p.  229,  entitled  "To  change 
the  boundary  line  between  the  counties 
of  Blount,  Walker,  and  Jefferson,  and  to 
authorize  the  removal  of  the  county  seat 
of  Blount  county,"  does  not  contravene 
Const,  art.  4,  §  2,  requiring  each  law  to 
contain  but  one  subject,  which  shall  be 
clearly  expressed  in  its  title.  Walker  v. 
Griffith,  60  Ala.  361. 

Act  Feb.  14,  1887  (Sess.  Acts  pp.  307, 
332),  entitled  "An  act  to  amend  §  3  of  an 
act  entitled  'An  act  to  incorporate  the 
town  of  Anniston,  C.  county,  Ala.,  ap- 
proved Feb.  4,  1879' "  violates  Const,  art. 
4,  §  2,  requiring  each  law  "to  contain  but 
one  subject,"  Ex  parte  Reynolds,  87  Ala. 
138,  6  So.  335. 

§  es  (5)  Taxation  and  Public  Funds. 

The  caption  of  Acts  1900-01,  p.  154, 
held  not  to  express  two  subjects.  Ellis 
V.   Miller,  136  Ala.  185,  33  So.  890. 

§  68  (6)  Appropriations. 

Under  Const,  art.  4,  §  32,  requiring  all 
other  than  general  appropriations  to  be 
by  separate  bills.  Act  Feb.  7,  1893,  es- 
tablishing a  new  charter  for  the  city  of 
Demopolis,  is  vicious  as  to  §  26,  which 
provides  that  the  funds  arising  under  the 
general  laws  for  liquor  licenses  within  the 
city  shall  be  turned  over  to  the  city 
for  its  public  schools.  Woolf  v,  Tay- 
lor, 98  Ala.  254,  13  So.  688. 

§  68  (7)  Public  Property,  Improvements, 
and  Works. 

Act  Aug.  2,  1907  (Laws  1907,  p.  727). 
"To  provide  for  the  more  efficient  work- 
ing of  the  public  roads  in  Mobile  county 
and  certain  streets  and  thoroughfares  in 
the  city  of  Mobile;  provide  for  the  con- 
trol, workinsr.  building,  maintenance  and 


improvement  of  the  same  by  the  board  of 
revenue  and  road  commissioners  of  Mo- 
bile county;  to  prescribe  the  duties  and 
fix  the  authority  of  said  board;  to  pro- 
vide for  the  levy  and  collection  of  a 
road  tax  and  the  method  of  disbursing 
moneys  necessary  to  carry  out  the  pro- 
visions of  this  act,  and  provide  penalties 
for  violations  of  its  provisions"— does 
not  contain  more  than  one  subject.  Mo- 
bile V.  Board,  180  Ala.  489,  61  So.  368. 

UAder  Const,  art.  4,  §  2,  Pamph.  Acts 
1896-97,  pp.  1228-1236,  entitled,  "An  act 
for  the  improvement  of  roads  and  bridges 
in  Marshall  county,"  is  not  unconstitu- 
tional as  embracing  more  than  one  sub- 
ject. State  V.  Street,  117  Ala.  203,  23  So. 
S07. 

§  68  (8)  Courts  and  Judges. 

See  ante,  "In  General,"  §  62   (1). 

Courts.— Act  March  6,  1907  (Acts  1907, 
p.  367),  in  amendment  of  Code  1896,  §§ 
897,  911,  the  first  of  which  sections  di- 
vides the  state  into  13  judicial  circuits, 
and  th^  second  of  which  fixes  the  time  of 
holding  the  court  in  the  thirteenth  cir- 
cuit, i*>  not  repugnant  to  Const.  1901,  art. 
4,  §  45,  providing  that  a  law  shall  con- 
tain but  one  subject;  the  dividing  of  the 
state  into  circuits  and  the  fixing  of  the 
time  for  holding  court  being  both  cog- 
nate to  the  subject  of  holding  circuit 
courts.  Chambers  v.  Morris,  - 156  Ala. 
636,  47  So.  235,  distinguishing  Louisville, 
etc.,  R.  Co.  V.  Grant,  153  Ala.  112,  45  So. 
226;  Layton  v.  Wright  156  Ala.  672,  47 
So.  236. 

Loc.  Acts  1911,  p  274,  entitled  "an  act 
to  establish  an  inferior  civil  court  in  lieu 
of  justices  of  the  peace  for  all  precincts 
lying  within  or  partly  within  the  city  of 
Mobile,"  does  not  contain  two  subjects 
in  violation  of  Const.  1901,  §  45.  Clarke 
V.  Carter,  174  Ala.  266,  56  So.  974. 

Act  Feb.  8,  1901,  establishes  the  county 
court  for  a  county,  defines  its  civil  and 
criminal  jurisdiction,  and  provides  that 
the  court  shall  have  exclusive  jurisdic- 
tion to  try  misdemeanors  in  the  county. 
Acts  1903,  p.  398,  being  an  act  to  amend 
the  act  of  1901,  and  to  define  the  juris- 
diction of  the  county  court,  and  to  re- 
store to  justices  of  the  peace  original 
jurisdiction  of  misdemeanors,  defines  the 
civil     and     criminal    jurisdiction     of    the 
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county  court,  and  provides  that  justices 
of  the  peace  shall  have  jurisdiction  of 
misdemeanors  as  provided  by  Cr.  Code 
1896,  art.  4,  c.  142.  Held,  that  the  title 
of  the  act  of  1903  does  not  contain  two 
distinct  subjects,  but  contains  what  is 
necessary  to  make  a  complete  enactment, 
and  is  valid.  Blue  v,  Everett,  145  Ala. 
104,    40    So.    203. 

Act  Feb.  12,  1879,  entitled  ''An  act  to 
establish  an  inferior  court  of  criminal  ju- 
risdiction for  the  county  of  Mobile,  and 
to  define  the  jurisdiction  of  said  court 
and  the  criminal  jurisdiction  of  justices 
of  the  peace  in  said  county,"  held  uncon- 
stitutional, as  containing  two  distinct  sub- 
jects in  the  title.  Ballentyne  v.  Wicker- 
sham,  75  Ala.  533. 

Election  of  Jttdges.^The  act  adopted  in 
1907  (Laws  1907,  p.  517),  entitled  an  act 
to  make  the  judges  of  the  Montgomery 
city  court  elective  by  the  people,  and  pro- 
viding in  §  1  for  such  election,  and 
in  §  2  that  the  incumbent  judges 
should  hold  until  a  date  following  the 
first  election,  does  not  violate  Const.  1901, 
§  45,  as  containing  more  than  one  subject. 
State  V.  Gunter,  170  Ala.  165,  54  So.  283. 

§  09  (9)  Pttblic  Officers. 

See  ante,  "In  General,"  §  62  (1). 

Sess.  Acts  1875,  p.  277,  entitled  "An  act 
to  provide  for  the  impeachment  and  re- 
moval from  office  of  officers  mentioned  in 
§  2  and  §  3  of  article  7  of  the  consti- 
tution of  Alabama,''  is  not  unconsti- 
tutional on  the  ground  that  it  contains 
more  than  one  subject,  as  the  whole  sub- 
ject of  the  act  is  impeachment.  State  v, 
Buckley,  54  Ala.  599. 

§  6S.  Validity  of  Acts  Rdating  to  More 
than  One  Subject 

See  ante,  "Acts  Relating  to  One  or 
More  Subjects,"  §  62;  post,  "Expression 
in  Title  of  Subject  of  Act  in  General," 
§  64;  "Titles  and  Provisions  of  Acts  Re- 
lating to  Particular  Subjects,"  §  65. 

Where  a  statute  embraces  two  subjects; 
both  of  which  are  expressed  in  the  title, 
it  is  invalid,  as  the  constitutional  inhibi- 
tion is  emphatic  that  a  statute  shall  not 
embrace  more  than  one  subject.  Ballen- 
tyne V.  Wickersham,  75  Ala.  533. 

If  the  title  indicates,  and  the  act  em- 
braces, two  subjects,  diverse  in  nature  and 
without  necessary  connection,  the  whole 


act  is  void;  but,  however  numerous  ^e 
heads  stated  in  the  title  and  the  provi- 
sions of  the  act,  if  they  can  by  fair  intend- 
ment be  considered  as  falling  within  the 
general  subject,  the  act  is  not  contrary  to 
the  constitutional  provision  that  no  law 
shall  embrace  more  than  one  subject,  ex- 
pressed in  its  title.  Allman  v.  City  of  Mo- 
bile, 50  So.  238,  16i2  Ala.  226. 

Const.  1901,  §  45,  requires  that  "each 
law  shall  contain  but  one  subject  which 
shall  be  clearly  expressed  in  its  title." 
The  act  approved  Aug.  25,  1909  (Acts 
1909,  p.  63),  entitled  "An  act  to  further 
suppress  the  evils  of  intemperance  *  *  • 
and  for  the  prohibition  of  the  manufac- 
ture of  and  traffic  in  or  unlawful  disposi- 
tion of  prohibited  liquors  and  beverages; 
to  provide  for.  the  abatement  of  liquor 
nuisances  and  the  seizure  and  destruction 
of  forfeited  liquors  and  beverages;  and 
to  prescribe  the  procedure  in  such  cases,'* 
provided  by  §  22  for  searches  and  seizures 
and  the  procedure  therein.  Held,  that 
the  general  purpose  "to  suppress  the  evils 
of  intemperance,"  and  that  the  following 
clauses  were  in  the  nature  of  specifica- 
tions or  subtitles  of  the  main  title,  ard 
that  the  provision  for  searches  and  sei- 
zures was  an  apt  means  to  effect  the  gen- 
eral purpose,  and  hence  that  the  statute 
was  not  a  violation  of  the  constitutional 
requirement  that  each  law  shall  contain 
but  one  subject.  Toole  v.  State,  54  So. 
195,  170  Ala.  41. 

§   e4.   Bxpret^on  in   Title  of  Subject  of 
Act  in  GeneraL 

See  post,  "Titles  and  Provisions  of  Acts 
Relating  to    Particular    Subjects,"    §    65. 

Mandatory  Provision. — The  provision  of 
Art  4,  §  2,  of  the  constitution  of  Alabama, 
ordaining  that  "each  law  shall  contain  but 
one  subject,  which  shall  be  clearly  ex- 
pressed in  the  title,"  is  mandatory;  but 
its  requirements  are  not  to  be  exactly 
enforced,  or  in  such  manner  as  to  crip- 
ple legislation.  Ballentyne  v,  Wicker- 
sham, 75  Ala,  533;  Walker  v.  State,  49 
Ala.  329. 

Obstruction  of  Legislation. — The  ex- 
igencies of  legislation  require  that  Const. 
1901,  §  45,  should  not  be  so  strictly  con- 
strued as  to  cripple  the  legislature  by  pro- 
hibiting the  insertion  of  matters  not  in- 
cluded in  title,  but  which  are  proper  for 
accomplishment  of  object  expressed.  Ham 
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V,  Brock,  180  Ala.  505,  61  So.  646;  Ex 
parte  Birmingham,  116  Ala.  1>86,  22  So. 
454;  Stein  v.  Leeper,  7>8  Ala.  517;  Ex  parte 
Buckley,  53  Ala.  4^;  Dance  v.  McArthur, 
57  Ala.  448;  Ex  parte  Pollard,  40  Ala.  77. 
Const  1901,  §  45,  providing  that  each 
law  shall  contain  but  one  subject,  which 
shall  be  clearly  expressed  in  its  title, 
should  be  construed  in  a  very  broad  and 
liberal  spirit,  keeping  in  view  its  general 
purpose,  and  should  not  be  so  construed 
as  to  operate  as  an  unreasonable  restraint 
on  important  legislation.  I^ovejoy  v, 
Montgomery,    180    Ala.    473,  61   So.    59^. 

Suffidenfcy  in  GeneraV— The  title  and 
body  of  a  statute  should  be  construed  to- 
gether and  when  so  construed  a  very  gen- 
eral title  is  usually  sufficient  to  cover  all 
the  subjects  in  the  body  of  the  statute 
which  are  germane  to  such  title.  Jordan 
V.  McClure  Lumber  Co.,  170  Ala.  1^9,  54 
So.  415.  ' 

Under  Const.  1901,  §  45,  however  broad 
the  title  to  an  act  may  be,  the  act  will  be 
upheld  if  the  matters  provided  for  are  re- 
ferable and  cognate  to  the  subject  ex- 
pressed, are  not  incongruous  to  such  sub- 
ject, or  are  allied  thereto.  Love  joy  v, 
Montgomery,   180  Ala.  473,  61   So.   597. 

Coxi4)lement  of  Thought.— "When  thi 
title  of  an  act  is  expressed  in  general 
terms,  every  provision  of  the  act  which 
results  'as  a  complement  of  the  thought 
contained  in  the  general  expression'  is 
included  in  and  authorized  by  it.  Leslie 
V.  Brackin,  li54  Ala.  151,  45  So.  841." 
State  V.  Lamar,  178  Ala.  77,  59  So.  47a 

Inclusion  of  Everything  in  Act  —  The 
title  of  a  bill  may  be  as  broad  as  the  leg- 
islature may  choose  to  make  it  if  it  com- 
prehends everything  in  the  bill,  and  con- 
tains but  one  subject  Ham  v,  iBrock,  1<80 
Ala.  505,  61  So.  646. 

**  'The  'subject*  to  be  contained  in  a  bill 
may  be  as  broad  and  comprehensive  as  the 
legislature  may  choose  to  make  it.  It 
may  include  innumerable  minor  subjects, 
provided  all  these  minor  subjects  are  cap- 
able of  being  so  combined  as  to  form  only 
one  grand  and  comprehensive  subject, 
and  if  the  title  of  the  bill,  containing  this 
Strand  and  comprehensive  subject,  is  also 
comprehensive  enough  to  include  all  these 
minor  subjects  as  one  subject,  the  bill 
and  all  parts  thereof  will  be  valid.'  *  *  *; 
Balfentyne  v,  Wickersham,    75    Ala.    533, 


537."     Bell  V.  State  115  Ala.  87,  22  So.  453, 
454. 

Generality  of  Title  Most  Not  Cover  In- 
congruous Legialation. — Under  a  consti- 
tutional requirement  that  a  legislative  act 
shall  contain  but  one  subject  which  shall 
be  expressed  in  its  title,  it  is  no  objection 
to  an  act  that  its  subject  is  broadly  and 
comprehensively  expressed  in  its  title,  so 
l6ng  as  the  generality  of  its  title  is  not 
made  a  cover  for  legislation  incongruous 
in  itself,  and  which  by  no  fair  intendment 
can  be  considered  as  having  a  necessary 
or  proper  connection  with  the  one  gen- 
eral subject  expressed.  Toole  v.  State, 
54  So.  1195,  170  Ala.  41. 

Amended  Sections.— Act  Feb.  21,  1893, 
entitled  "An  act  to  amend  §§  3171,  3178, 
of  the  Code  of  Alabama,"  and  which,  in 
the  body  of  the  act,  recites  the  sections 
as  amended,  meets  the  requirements  of 
Const  art  4,  §  2,  requiring  that  each  law 
shall  contain  but  one  subject,  which  shall 
clearly  be  expressed  in  the  title.  Mont- 
gomery v.  State,  107  Ala.  372,  18  So.  157. 

Whatever  is  referable  and  cognate  to 
the  general  subject  or  whatever  is  neces- 
sary to  a  complete  enactment  in  regard 
to  it,  or  results  as  a  complement  to  the 
general  expression  or  is  necessary  to  the 
end  in  view,  is  authorized,  though  not 
in  terms  expressed  in  the  title.  Ham  v. 
Brock,  180  Ala.  505,  61  So.  646;  Ex  parte 
Birmingham,  116  Ala.  186,  2@  So.  454. 

"A  statute  is  not  violative  of  the  con- 
stitutional provision  that  'each  law  shall 
contain  but  one  subject,  which  shall  be 
clearly  expressed  in  its  title.'  (§  45)  when 
each  of  the  provisions  is  referable  and 
cognate  to  the  subject  expressed  in  the 
title.  Ballentyne  v.  Wickersham,  75  Ala. 
533,  536;  Leslie  v,  Brackin,  154  Ala.  151, 
45  So.  841;  Woodward  v.  Skeggs,  154  Ala. 
249,  46  So.  268;  Winter  v.  Sayre,  11«  Ala. 
35,  24  So.  ®9."  State  v.  Lamar,  5  Ala.  App. 
259,   59   So.   737,   738. 

Details.  —  The  constitutional  provision 
requiring  that  each  law  shall  contain  but 
one  subject,  which  shall  'be  clearly  ex- 
pressed in  its  title  (Const.  1875  §  2,  Art.  4), 
is  intended  to  prohibit  the  legislature  from 
introducing  into  the  body  of  an  act  such 
foreign  or  incongruous  matters  as  are  not 
reasonably  comprehended  within  the  title, 
but  does  not  prohibit  the  embodying  in 
an   act    various    details    relating    to   one 
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general  subject,  which  is  so  expressed  in 
the  title  as  not  to  mislead  or  deceive. 
Carson  v.  State.  69  Ala.  235;  Montgomery 
Mut,  Bldg.,  etc.,  Ass'n  v,  Robinson,  09 
Ala.  413. 

The  title  of  an  act  need  not  embrace 
every  detail  of  legislation  contained  in  it 
in  order  to  meet  the  requirements 
of  the  provision  of  the  constitution 
requiring  that  the  subject*  of  every 
act  shall  be.  expressed  in  its  title,  as  all 
that  the  constitution  requires  is  that  the 
subjects  embraced  in  the  act  shall  be 
fairly  and  naturally  germane  to  that  re- 
cited in  the  title.  Lewis  r.  State,  26  So. 
516,  1^  Ala.  84. 

Subsidiary  Details, — The  subject  of  an 
act,  within  the  requirement  of  §  45,  Const. 
1901,  that  it  be  expressed  in  the  title, 
stated  generally,  includes  incidents  and 
subsidiary  details.  State  v.  Gunter,  54  So. 
2S3,   170  Ala.   165. 

Proper   Agencies   or    Instrumentalities. 

— When  there  is  a  fair  expression  of  the 
subject  in  the  title  of  the  statute,  all  mat- 
ters reasonably  connected  with  it  and  all 
proper  agencies  or  instrumentalities  or 
measures  which  will  or  may  facilitate  its 
accomplishment  are  proper  to  be  incor- 
porated in  the  statute.  Clark  v.  State,  4 
Ala.  App.  105,  58  So.  682;  Lindsay  v. 
United  States  Sav.,  etc.,  Co.,  120  Ala.  156, 
24  So.  171,   176. 

Same  —  Province    of   Legislature.  — 

Const.  1901,  §  45,  providing  that  each 
law  shall  contain  but  one  subject,  which 
shall  be  clearly  expressed  in  the  title, 
contemplates  but  one  title  to  a  law;  and 
the  provision  is  satisfied  if  the  law  has 
but  one  general  subject,  fairly  indicated 
in  the  title,  which  will  support  all  mat- 
ters reasonably  connected  with  it,  and  all 
proper  agencies  which  may  facilitate  its 
accomplishment  are  germane  to  the  ti- 
tle, the  form  of  which  must  be  left  to 
the  legislature,  and  not  to  the  courts. 
Glasscock  v.  State,  48  So.  700,  15«  Ala.  90. 

Need  Not  Specify  Every  Clause.— The 

requirement  of  Const.  1901,  §  45,  that 
each  law  shall  contain  but  one  subject, 
which  shall  be  expressed  in  the  title,  is 
met  where  the  provisions  of  a  statute 
are  referable  and  cognate  to  the  subject 
expressed  in  the  title.  The  title  need  not 
specify  every  clause  of  the  statute.    Dar- 


rington  v.  SUte,  50  So.  396,  162  Ala.  60; 
Ham  V,  State,  156  Ala.  645,  47  So.  126. 

Abolishment  of  Court — Loc.  Acts  1911, 
p.  30  provided  for  the  abolishment  of  a 
court  and  a  transfer  of  pending  cases,  is 
not  in  violation  of  Const  1901,  §  45,  be- 
cause the  body  of  the  act  provides  for 
the  transfer  of  the  pending  cases  by  the 
clerk  of  the  court  which  is  not  men- 
tioned in  the  title.  Ham  v.  Brock,  1^0 
Ala.  505,  61  So.  646. 

Suq;>ension  of  Operatioiv — ^A  provision 
in  a  legislative  enactment  that  it  should 
be  suspended  until  the  passage  of  cer- 
tain other  legislation  is  not  a  part  of  the 
subject  of  the  act  within  the  purview  of 
Const  1901,  §  45,  providing  that  each 
law  shall  contain  but  one  subject,  which 
shall  be  clearly  expressed  in  its  title. 
State  r.  Montgomery,  177  Ala.  212,  59  So. 
294. 

§  M.  Titles  and  Provisions  of  Acts  Rdat- 
ing  to  Particular  Subjects. 

§  W.  — ^  In  GeneraL 

§  66  (1)  In  General 

Compensation  of  Bzecutors.— The  "act 
to  increase  the  compensation  of  execu- 
tors, administrators,  guardians,  and 
county  commissioners  in  Laudendale 
county,"  approved  Feb.  19,  1865,  does  not 
violate  Const  1865,  art  4,  J  2,  which  de- 
clares that  "each  law  shall  embrace  but 
one  subject,  which  shall  be  described  in 
the  title."    Key  v.  Jones,  53  Ala.  238. 

Stock  Law.— Act  Dec.  9,  1890  (Acts 
1890^)1,  p.  59),  entitled  **An  act  to  pre- 
vent stock  from  running  at  large  in  Pike 
county,"  which  not  only  makes  it  unlaw- 
ful for  stock  to  run  at  large,  but  makes 
the  owner  liable  for  all  damages  done  by 
the  animals  while  at  large,  and  provides 
that  the  judgment  recovered  for  such 
damages  be  a  lien  on  the  stock  doing  the 
damage,  does  not  violate  Const  art  4. 
S  2,  requiring  that  "each  law  shall  con- 
tain but  one  subject,  which  shall  be 
clearly  expressed  in  the  title."  Bamhill 
V,  Teague,  96  Ala.  207,  11  So.  444. 

Sale  of  Cotton  Seed  Meat— Oen.  Acts 
Sp.  Sess.  1907,  p.  22,  §  5,  approved  No- 
vember 22,  1907,  providing  that  all  cot- 
ton seed  meal  containing  7^  per  cent 
amonia  and  sold  as  fertilizer  must  be  reg- 
istered, is  a  complement  of  and  em- 
braced in  the  title  of  the  act,  "To  regn- 
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late  the  sale  of  cotton  seed  meal."  State 
V.  Lamar,  5  Ala.  App.  ^59,  59  So.  737. 
Regulation  of  Insurance— Benefi<;iariee. 

— ^Acts  1897,  p.  1393,  §  32,  being  Code 
1896,  §  2607,  providing  that  any  person 
may  insure  his  life  for  the  benefit  of  his 
estate,  his  wife,  her  husband,  or  children, 
or  others,  as  shall  be  provided  in  the  pol- 
icy, and  the  sums  becoming  -due  by  its 
terms  shall  be  exempt  from  all  creditors 
of  the  assured  or  beneficiary,  and  paid  to 
the  beneficiary,  is  not  embraced  in  the 
title  of  such  act,  which  is  ''To  regulate 
the  business  of  insurance  in  the  state  of 
Alabama,"  and  hence  is  violative  of  Const. 
1875,  art  4,  §  2,  requiring  the  subject  of 
an  act  to  be  embraced  in  its  title.  Shef- 
field Oil  Mill  V,  Pool,  53  So.  1027,  169 
Ala.  420,  expressly  ovefruling  Rayford  v. 
Faulk,  154  Ala.  285,  45  So.  714,  distin- 
g^uishing  Mitchell  v.  Allis,  157  Ala.  304, 
47  So.  715,  and  explaining  that  Heflin  v. 
Allen,  160  Ala.  241,  48  So.  695,  and  Chand- 
ler V.  Traub,  159  Ala.  519,  49  So.  240,  are 
based  on   Rayford  v,  Faulk,  supra. 

Freight  Rates. — So  much  of  Acts  1873, 
p.  62,  entitled  "An  act  regulating  the 
charges  of  transportation  of  freight  upon 
railroads,"  as  relates  to  the  transporta- 
tion of  passengers,  is  unconstitutional, 
not  being  mentioned  in  the  title.  Evans 
V.  Memphis  &  C.  R.  Co.,  56  Ala.  246. 

Mutual    Aid— School     Funds — Lottery. 

— So  much  of  the  act  of  1868  "to  estab- 
lish a  mutual  aid  association,  and  to 
raise  funds  for  the  common  school  sys- 
tem of  Alabama,"  as  purports  to  author- 
ize the  carrying  on  of  a  lottery  or  games 
of  chance,  is  unconstitutional,  becat\^e 
the  subject  of  the  act,  as  expressed  in  the 
title,  does  not  cover  them.  Boyd  v. 
State,  53  Ala.  601. 

§    66   (2)    Preservation    Procreation,   and 
Regulation  of  Game  and  Fish. 

Act  Feb.  18,  1891,  entitled  "An  act  to 
regulate  the  planting  and  taking  of  oy- 
sters in  the  waters  of  this  state,"  which 
makes  it  unlawful  for  any  person  not  a 
resident  of  the  state  to  take  or  transport 
oysters  from,  in,  or  through  any  of  the 
•waters  of  the  state,  or  for  any  person, 
'whether  a  citizen  of  this  state  or  of  any 
other  state  or  country,  "to  ship  beyond 
the  limits  of  this  state  any  oysters  taken 
from  the  waters  of  this  state  while   the 
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same  are  in  the  shells,"  is  not  subject 
to  objection  as  containing  subjects  not 
clearly  expressed  in  the  title.  State  f. 
Harrub,    95    Ala.    176,    10    So.    75a. 

§  66  (8)  Promotion  of  Health. 

The  subject-matter  ,of  Code  1907,  § 
703,  subd.  "G,"  is,  as  required  by  Const. 
1901,  §  45,  expressed  in  the  title  of  Act 
Aug.     15,.   1907     (Acts    1907,    p.    893),    of 

which  it  is  §  3,  subd.  "G"— the  title  of 
such  act  being  "An  act  to  amend"  cer- 
tain sections  of,  including  3  and  4,  and 
to  add  certain  other  sections  to,  an 
act  entitled  "An  act  to  amend,  recon- 
struct and  provide  for  the  enforce- 
ment of  '  the  laws  relating  to  public 
health,"  approved  October  9,  1903;  said 
act  of  1903  (Act  1903,  p.  500),  by 
§  3,  giving  the  state  board  of  health  gen- 
eral powers  with  regard  to  the  enforce- 
ment of  the  laws  relating  to  public 
health,  and  the  right  to  inspect  all  public 
schools,  hospitals,  asylums,  jails,  poor- 
houses,  etc.;  §  4  authorizing  the  county 
boards  to  supervise  the  administration  of 
the  health  laws  of  the  state  in  their  re- 
spective counties,  together  with  a  num- 
ber of  similar  powers,  including  the 
power  and  duty  to  exercise  special  su- 
pervision over  the  sanitary  conditions  of 
public  schools,  hospitals,  opera  houses, 
theaters,  asylums,  courthouses,  jails, 
workhouses,  prisons,  markets,  public 
dairies,  and  slaughter  pens  or  houses,  to 
elect  a  health  officer,  and  also  to  elect 
a  health  officer  for  cities,  whose  salary 
shall  be  fixed  by  the  city;  said  Acts  1907, 
p.  894,  §  3,  amending  §  4  of  said  act  of 
1903  by  incorporating  therein  in  subdivi- 
sion "G,"  authorizing  said  county  boards 
of  health  "to  elect  physicians  to 
attend  to  the  inmates  of  the  county  poor 
house  and  jail,  and  to  fix  the  term  of 
office  of  such  physicians,  *  *  *  pro- 
vided *  *  *  that  the  court  of  county 
commissioners  or  board  of  revenue  shall 
fix  fair  salaries  for  such  physicians;  and 
the  matters  brought  in  by  the  amend- 
ment being  within  the  spirit  of,  and  not 
foreign  to,  the  original  act.  Revenue 
Road  Com'rs  of  Mobile  County  v.  State, 
50  So.  972,  163  Ala.  441,  distinguishing 
Brown  v.  State,  115  Ala.  74,  22  So.  458; 
Sanders    v.    Court    of    County    Comm'rs, 
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117  Ala.  543,  23  So.  788;  Birmingham  v. 
Miller,  158  Ala.  59,  48  So.  496. 

§  67. Pranchiset,  Privileges,  and  Im- 
munities. 

Act  Dec.  10,  1900  (Laws  1000-01,  p. 
230),  providing  that  all  grants,  rights, 
privileges,  and  franchises  which  the  city 
council  of  M.  has  heretofore  granted  or 
attempted  to  grant  to  any  railroad,  and 
which  have  been  accepted  and  utilized 
for  railroad  purposes,  be  and  the  same 
are  hereby  legalized,  ratified,  and  con- 
firmed, does  not  contain  more  than  one 
subject.  State  v.  Louisville  &  N.  R.  Co., 
48  So.  391,  158  Ala.  208. 

Acts  1866-67,  p.  307,  entitled  "An  act 
granting  to  the  city  of  Mobile  the  ripa- 
rian rights  to  the  river  front,"  and  giv- 
ing the  city  of  Mobile  the  "shore  and 
soil"  under  the  Mobile  river  within  the 
city  limits,  is  violative  of  Const.  1865, 
art.  4,  §  2,  declaring  that  each  law  shall 
embrace  but  one  subject,  which  shall  be 
described  in  the  title.  Mobile  Docks 
Co.  V.  City  of  Mobile,  40  So.  205,  146 
Ala.  198,  expressly  overruling  Transpor- 
tation Co.  V,  Mobile,  128  Ala.  335,  30 
So.  645. 


§   C8. 


Corporations    and    Corporate 


Offices. 
§  68  (1)  In  General. 

Act  Feb.  8,  1872  (Sess.  Acts  1871-72, 
p.  4lt),  entitled  ''An  act  for  the  relief 
of  Tallassee  Manufacturing  Company  No. 
1,"  and  requiring  the  auditor  to  ascer- 
tain the  amount  of  taxes  due  from  the 
company  during  certain  years  and  to 
certify  the  same  to  the  tax  collector, 
and  requiring  the  tax  collector  to  re- 
ceive from  the  company  the  amount  cer- 
tified in  full  payment  of  all  taxes  due 
from  the  company,  is  constitutional,  as 
the  title  expresses  the  subject-matter 
with  sufficient  clearness  and  fullness. 
Tallassee  Mfg.  Co.  v.  Glenn,  50  Ala.  489. 

The  subject-matter  is  expressed  with 
sufficient  clearness  and  fullness  in  the 
title  to  Act  Feb.  8,  1872  (Sess.  Acts  1871- 
72,  pp.  411,  412),  entitled  "An  act  for 
the  relief  of  Tallassee  Manufacturing 
Company  Number  One,"  making  it  the 
auditor's  duty  to  ascertain  the  amount 
of  taxes  due  from  the  company  during 
the  years  1869-1871,  and  to  certify  them 
to   the    tax   collector   of    Elmore   county, 


who  is  required  to  receive  from  the  com- 
pany the  amount  so  certified  in  full  pay* 
ment  of  all  taxes  due  from  the  company 
for  those  years,  with  a  proviso  that  the 
company  "pay  all  the  costs  that  have 
accrued  in  litigation  in  a  controversy  be- 
tween said  company  and  the  tax  col- 
lector of  Elmore  county."  Tallassee 
Mfg.  Co.  r.  Glenn,  50  Ala.  489. 

§  68   (8)   Special  Acts  of  IncorporatioiL 

The  act  entitled  "An  act  to  incorpo- 
rate The  Montgomery  Mutual  Building 
&  Loan  Association"  is  constitutional, 
though  not  stating  in  its  title  the  objects 
of  the  assocation,  nor  the  powers  with 
which  it  was  invested.  Montgomery 
Mut.  Bldg.  &  Loan  Ass'n  v.  Robinson, 
69  Ala.  413.  • 

§  68  (8)  Regulation  and  ControL 

The  subject  of  Act  Feb.  7,  1893,  |  5 
(Pamph.  Acts  1892-93,  pp.  665-667),  pro- 
viding   "that     any    premiums,    fines,    or 
stock    heretofore    taken,    and    hereafter 
taken    to    represent   premiums    for   loans 
made  by  any  building  and  loan  associa- 
ton    doing   business    in    this    state,   shall 
not    be    treated    as    interest,    nor    render 
such    association    amenable    to    the   laws 
relating    thereto,"    but    shall    be    taken,  . 
etc.,  in  so  far  as  it  relates  to  "premiums 
heretofre  taken,"  and  is  in   consequence 
restrospective,    is    not    expressed    in    the 
title,  which,  after  expressing  the  subject, 
"To  regulate  the  business  of  building  and 
loan  associations  in  this  state,"  contains 
a  catalogue  of  the  contents  of  each  sec- 
tion, that  for  §  5  reading,  "Defining  pre- 
miums, fines,  and  stock  taken   to  repre- 
sent    premiums."       Lindsay     v.     United 
States  Savings  &  Loan  Co.,  24   So.  171, 
120  Ala.  156. 

Laws  1892-93,  p.  665,  is  entitled  "An 
act  to  regelate  the  business  of  building 
and     loan     associations     in     this     state; 

♦  ♦  *  requiring  such  associations  *  *  • 
to  pay  a  license  of  $200  per  annum  to 
the  state  auditor,"  and  provides  in  §  2 
that  "every  building  and  loan  association 

♦  *  *  shall  pay  as  a  license  for  doing 
business  in  this  state,  the  sum  of  $200 
per  annum  in  lieu  of  all  other  licenses 
and  taxation."  Held,  that  the  provisions 
of  §  2  are  expressed  in  the  title  of  the 
act,  within  Const,  art.  4,  §  2.     City  Coun- 
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cil  of  Montgomery  v.  National  Bldg.   & 
Loan  Ass'n,  108  Ala.  336,  18  So.   816. 

:§  68  (4)  Amending  and  Repealing  Acts. 

Code  1896,  §  1321,  as  amended  by  Act 
March  7,  1907  (Acts  1907,  p.  422),  pro- 
hibits foreign  corporations  from  doing 
business  in  the  state  without  paying'  a 
certain  fee,  and  §  1322,  as  amended  by 
said  act,  requires  certain  returns  from 
which  the  amount  may  be  determined. 
Act  Nov.  30,  1907  (Gen.  Acts  Sp.  Sess. 
1907,  p.  200),  is  entitled  "An  act  to  amend 
.§§  1321  and  1322  of  the  Code  of  1896,  as 
amended  by  the  act  approved  March  7, 
1907,"  but  it  amends  only  §  1321  by  in- 
serting a  clause,  complete  in  itself,  and 
not  suggesting  any  change  in  §  1322. 
Held,  that  the  mention  of  §  1322  in  the 
title  is  mere  surplusage,  and  does  not 
render  the  act  void  under  Const.  1901, 
§  45,  providing  that  the  "subject  shall 
be  clearly  expressed  in  the  title."  Chat- 
tanooga Sav.  Bank  v.  Tanner,  47  So.  790, 
157  Ala.  502. 

February  12,  1867,  an  act  was  passed 
entitled  "An  act  to  amend  §§  16  and  22 
of  an  act  entitled  'An  act  to  incorporate 
[the  railroad  company  to  whose  rights 
defendant  succeeded],*  approved  Novem- 
ber 24,  1866,  and  to  add  additional  sec- 
tions thereto."  One  of  the  added  sec- 
tions authorized  any  incorporated  city 
or  village  within  the  state,  that  may  be 
situated  on  any  of  its  railroads,  to  grant 
to  such  company  any  rights,  etc.,  which 
it  might  deem  proper  and  advisable  in 
reference  to  the  construction  of  its  de- 
pots, cars,  etc.,  within  the  limits  thereof. 
Held,  that  the  inclusion  of  the  section 
conferring  such  rights  and  powers  was 
in  contravention  of  article  4,  §  2,  of  the 
constitution,  which  declares  that  "each 
law  shall  embrace  but  one  subject, 
which  shall  be  described  in  the  title,  etc. 
City  of  Mobile  v.  Louisville  &  N.  R.  Co., 
26    So.    902,    124    Ala.    132. 

Occupations  and  Emplojrments. 


§  68  (1)  In  General. 

Act  Feb.  18,  1897  (Gen.  Acts  1896-97, 
p.  1377),  is  entitled  an  act  "to  regulate 
the  business  of  insurance  in  this  state." 
Section  32  (page  1393)  provides  that  any 
person  may  insure  his  own  or  her  own 
life  for  the  sole  benefit  of  his  or  her 
estate,"   etc.,   and   the   amount   of  insur- 


ance becoming  due  shall  be  exempt  from 
creditors  of  the  assured  or  beneficiary, 
and  must  be  paid  to  the  beneficiary  so 
named  in  the  policy,  or  to  his  or  her 
assigns.  Held,  that  the  section  is  cog- 
nate to  and  embraced  within  the  sub- 
ject expressed  in  the  title,  and  is  not  a 
violation  of  Const.  1875,  art.  4,  §  2.  Ray- 
ford  V,  Faulk,  45  So.  714,  154  Ala.  285. 

§  68  (8)  Manufacture  and  Sale  of  Intoxi- 
cating Liquors. 

Prohibition  Election-^Limiting  Locali- 
ties of  Sales.— The  title  of  Parks  Bill 
(Laws  1911,  p.  26),  "An  act  to  submit  to 
the  qualified  voters  of  each  county  the 
question  of  whether  or  not  the  manu- 
facture and  sale  of  spirituous,  vinous,  or 
malt  liquors  shall  be  legalized  therein; 
and  whether  such  liquors  shall  be  sold 
by  dispensaries  or  by  private  dealers," 
is  sufficient  to  warrant  §  10^  providing 
that  the  sale  of  spirituous,  vinous,  malt, 
and  other  intoxicating  drinks  shall  not 
be  permitted  outside  the  corporate  lim- 
its of  cities  or  towns,  nor  in  any  towns 
which  have  not  at  least  one  policeman 
or  marshal!  continually  employed.  State 
r.  Montgomery,  177  Ala.  212,  59  So.  294. 

Prohibition — One  Locality  Omitted. — 
Act  Feb.  17,  1885,  prohibitng  the  sale  of 
intoxicating  liquor  in  specified  localities, 
does  not  violate  Const,  art  4,  §  2,  requir-' 
ing  the  subject  of  a  law  to  be  expressed 
in  its  title,  in  that  one  particular  local- 
ity mentioned  in  the  body  of  the  act 
is  omitted  from  the  title.  Stein  v, 
Leeper,  78.  Ala.  517.  , 

Regulation — Prohibition. — An  act  en- 
titled "An  act  to  regulate  the  sale  of  in- 
toxicating liquors,"  which  contains  pro- 
visions for  the  prohibition  of  such  sales, 
is  a  violation  of  Const,  ^rt.  4,  §  11,  re- 
quiring the  subject  of  an  act  to  be  clearly 
expressed  in  its  title.  Miller  v.  Jones,  80 
Ala.   89. 

Code  1876,  §  4806,  entitled  "An  act  to 
regulate  the  sale,  giving  away,  or  other- 
wise disposing  of  spirituous,  vinous,  or 
malt  liquors,  or  intoxicating  bitters  or 
patent  medicines  having  alcohol  as  a 
basis,  in  Calhoun  county,"  and  conferring 
the  power  to  prohibit  the  sale  of  intoxi- 
cating liquors,  is  repugnant  to  the  con- 
stitutional provision  that  each  law  shall 
contain  but  one  subject,  Which  shall  be 
clearly   expressed   in    the   title.     Morgan 
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V.  State,  81  Ala.  72,  1  So.  472,  following 
Miller  v,  Jones,  80  Ala.  89. 

An  act  entitled  "An  act  to  render  more 
explicit  and  to  provide  for  the  better  en- 
forcemtot  of  the  provisions  of  law  in 
reference  to  the  sale  or  giving  away  of 
spirituous,  vinous,  or  malt  liquors  in  this 
state,"  does  not  conflict  with  a  constitu- 
tional provision  that  "each  law  shall  con- 
tain but  one  subject,  which  shall  be 
clearly  expressed  in  its  title."  Smith  v. 
State,  55  Ala.  1;  Adler  v.  State,  55  Ala. 
16;  Watson  v.   State,   55   Ala.   158. 

Various  Methods  of  Disposing  of  Liq- 
uors.— Acts  1896-97,  p.  599,  entitled  "An 
act  to  provide  for  and  regulate  the  sale 
of  liquors  and  other  intoxicating  drinks 
in  Geneva  county,"  which  prohibits  both 
the  "sale"  and  the  "giving  away  or  oth- 
erwise disposing  of  liquors,"  violates 
Const,  art.  4,  §  2,  providing  that  each  law 
shall  contain  but  one  subject,  which 
shall  be  clearly  expressed  in  its  title. 
Yahn  v,  Merritt,  23  So.  71,  117  Ala.  485. 

Same— Quantity. — An  act  entitled  "An 
act  to  prohibit  the  sale  or  otherwise  dis- 
posing of  spirituous,  vinous,  or  malt  liq- 
uors within  one  mile  of  the  courthouse 
in  the  town  of  Ashville,"  prohibiting  in 
the  body  "the  selling,  giving,  or  deliver- 
ing of  spirituous,  vinous,  or  malt  liquors, 
ale,  lager  beer,  or  intoxicating  bitters  in 
quantities  less  than  40  gallons,"  and  con- 
taining two  exceptions,  held  constitu- 
tional; there  being  but  one  subject  and 
that  clearly  expressed  in  the  title.  Car- 
son V.  State,  69  Ala.  235. 

Articled  Included  in  Act. — The  act  en- 
titled "An  act  to  prohibit  the  sale  or  dis- 
posing of  *  ♦  *  intoxicating  bever- 
ages** (Acts  1882-83,  p.  234)  violates  the 
constitutional  provision  that  "each  law 
shall  contain  but  one  subject,  which  shall 
be  clearly  expressed  in  its  title,"  in  so 
far  as  it  includes  in  its  prohibition  "de- 
coctions, mixtures,  compounds,  dr. bit- 
ters" other  than  such  as  are  beverages. 
Watson  V.  State,  140  Ala.  134,  37  So.  225. 

Same.— Sp.  Act  1886-87,  p.  671,  entitled 
"An  act  to  prohibit  the  sale,  giving  away, 
or  otherwise  disposing  of  spirituous, 
vinous,  or  malt  liquors,  or  intoxicating 
bitters,  or  patent  medicines  having  alco- 
hol as  a  base,  in  Calhoun  county,"  is 
not  in  violatiort  of  Const,  art.  4,  §  2,  pro- 
viding that  "each   law  shall  contain   but 


one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title,"  because  it  provides 
for  the  exemption  of  wines  and  liquors 
for  specified  uses,  and  prohibits  the  sale 
of  "bitters  and  medicines  with  sufficient 
alcohol  therein  to  make  a  man  dnink." 
Ramagnano  v.  Crook,  85  Ala.  226,  3  So. 
845. 

Same — Other  Disposition  than  Sak.— 
Under  the  act  entitled  ^'An  act  to  pro- 
hibit the  sale  of  spirituous,  vinous  and 
malt  liquors  in  Dallas  county,  outside  the 
corporate  limits  and  police  jurisdiction  of 
Selma"  (Act  1884-85,  p.  239),  the  proL»- 
bition  embodied  in  the  act,  that  **2ny 
person  who  sells,  gives  away  or  other- 
wise disposes  of  villous,  spirituons,  or 
malt  liquors,  or  intoxicating  bitters, 
beverages  or  drinks,  or  fruit  pre- 
served in  alcohol,  ^r  alcoholic  liquors  in 
Dallas  county,  outside  the  corporate  lim- 
its and  police  jurisdiction  of  the  dhr  of 
Selma,  shall  be  guilty  of  a  misdemeanor" 
(Id.  §  1),  in  so  far  as  it  undertakes  to 
prohibit  the  giving  away  or  other  dis- 
position than  by  sale  of  any  of  the  liq- 
uors mentioned,  or  so  far  as  it  under- 
takes to  prohibit  the  sale  of  those 
commodities  which  are  neither  vinous, 
spirituous,  nor  malt  liquors,  is  violative  :' 
§  2,  art.  4,  of  the  constitution,  in  that 
such  subjects  are  not  expressed  in  the 
title  of  the  act.  State  v.  Da\'is,  30  S: 
344,    130    Ala.    148. 

Keeping  for  Sale. — The  act  cntitlei 
"An  act  to  prohibit  the  sale  or  disposing 
of  *  *  *  intoxicating^  beverages" 
(Acts  1882-83,  p.  234),  in  so  far  as  it 
prohibits  keeping  such  commodities  for 
sale,  includes  a  subject  not  expressed  ^c 
the  title,  in  violation  of  Const.  1875,  art 
4,  §  2.  Watson  v.  State,  37  So.  235,  l+j 
Ala.    134. 

Medical  Prescriptions. — The  title  i- 
Act  Aug.  13,  1907  (Acts  1907,  p.  727).  u 
further  regulate  and  prohibit  the  sale  ot 
other  disposition  of  spirituous,  vinous  o' 
malt  intoxicating  liquors,  or  the  issuing 
prescriptions  by  physicians  for  the  sail- 
or other  disposition  of  such  liquors,"  l^ 
sufficiently  comprehensive  to  iachide 
provisions  against  the  issuing  of  s'lc^ 
prescriptions  by  physicians  or  other  per- 
sons therefor,  and  forbidding  such  aci5 
to  be  done  on  Sunday.  McAllister  r. 
State,  47   So.   161,   156  Ala.   122. 
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Exceptions   in    Prohibition   Law.— The 

state  prohibitory  law  was  entitled  "An 
act  to  prohibit  the  manufacture,  sale, 
barter,  exchange,  giving  away  to  induce 
trade,  the  furnishing  at  public  places  or 
otherwise  disposing  of  any  alcoholic, 
spirituous,  vinuous  or  malt  liquors,  in- 
toxicating bitters  or  beverages,  or  other 
liouors  or  beverages  by  whatsoever  name 
called  which  if  drunk  to  excess  will  pro- 
duce intoxication,  except  the  sale  of  al- 
cohol in  certain  cases  upon  certain  con- 
ditions, and  except  the  sale  of  wines  for 
sacramental  purposes."  The  law  itself 
declared  the  unlawfulness  of  such  deal- 
ing as  the  title  prescribes,  except  as 
otherwise  provided  in  the  act,  which  pro-' 
vides  the  exceptions  and  the  method  to 
be  pursued  to  effect  the  dealing  within 
the  exceptions  created,  fixes  the  pen- 
alty for  violations  of  the  act,  treats  of 
repeal,  and  by  a  proviso  to  the  general 
repealing  clause  provides  that  the  act 
shall  not  operate  to  repeal  any  local  or 
special  act  prohibiting  the  sale  or  other 
disposition  of  liquors  mentioned,  but  ex- 
pressly continues  them  in  force  and 
creates  a  right  of  election  to  prosecute, 
under  either  law,  a  prosecution  under 
one,  however,  to  bar  a  prosecution  un- 
der the  other  for  the  same  offense,  and 
prescribes  when  the  act  shall  go  into  ef- 
fect. Held,  that  the  only  subject  of  the 
act  was  the  prohibition  of  prescribed 
dealings  with  certain  liquors  and  bev-. 
e rages,  and  the  title  was  sufficient  not- 
withstanding the  exceptions  which  re- 
duce the  effect  of  the  statute  and  do  not 
add  thereto.  State  v.  Skeggs,  46  So.  268, 
154  Ala.  ^9. 

The  prohibitory  act  is  not  unconstitu- 
tional on  the  ground  that  the  exceptions 
created  by  the  act  provide  the  methods 
whereby  those  exceptons  may  be  availed 
of  without  violating  the  major  purposes 
of  the  act,  and  contains  the  subject  of 
regulation  as  well  as  the  subject  of  pro- 
hibition of  dealings  in  intoxicants  fore- 
shadowed by  the  title,  for  while,  in  a 
sense,  regulation  is  accomplished  by  the 
act,  it  is  only  a  method  by  which  the 
universal  prohibition  is  bereft  of"  its  pen- 
alizing qualities  by  affording  exemptions 
to  those  who  comply  with  the  act. 
Woodward  r.  Skeggs,  154  Ala.  249,  46 
So.  261  . 


Sunday  Sales.— The  title  of  Act  Feb. 
23,  1903  (Gen.  Acts  1903,  p.  64),  entitled 
"An  Act  to  prohibit  the  sale  of  liquor 
on  Sunday,"  is  sufficient,  within  Const, 
art.  4,  §  45,  providing  that  each  act  shall 
contain  but  one  subject,  expressed  in  its 
title,  to  include  provisions,  penalizing 
the  keeping  open  of  a  barroom  or  other 
place  for  the  sale  of  liquors  on  Sunday. 
Beauvoir  Club  v.  State,  42  Sq.  1040,  148 
Ala.  643. 

Such  act  is  not  violative  of  Const,  art. 
4,  §  45,  providing  that  each  law  shall 
contain  but  one  subject,  which  shall  be 
clearly  expressed  in  its  title,  though  the 
act  prohibits  Sunday  sales,  provides  a 
punishment  therefor,  imposes  forfeiture 
of  the  license  on  a  conviction  for  a  sec- 
ond offense,  and  provides  a  penalty 
for  failure  of  the  judge  to  perform  such 
duties.    Borck  v.  State  (Ala.),  39  So.  580. 

Saloon  Hottrs.— The  title  of  Acts  1907, 

p.  518,  entitled,  "An  act  to  further  reg- 
ulate the  opening,  closing  and  operating 
saloons  and  giving  away  or  selling  spir- 
ituous ♦  *  *  liquors  under  a  license 
♦  *  *  and  to  punish  violations  thereof," 
is  sufficiently  broad  within  Const.  §  45, 
providing  that  each  law  shall  contain 
but  one  subject,  which  shall  be  expressed 
in  its  title,  to  include  the  provisions  fix- 
ing the  hours  for  opening  and  closing  sa- 
lons and  prescribing  a  penalty  for  sell- 
ing or  giving  away  intoxicating  liquors 
during  the  prohibited  hours,  etc.  Pour- 
ment  v.  State,  46  So.  266,  155  Ala.  109. 

Abatement  of  Liquor  Nuisance — Pro- 
ceedings in  Ekjuity. — The  Carmichael  act 
(Acts  1909,  p.  8)  is  entitled  "An  act  to 
promote  temperance,  suppress  the  evils 
of  intemperance,  discourage  the  use 
and  consumption  of  alcohol,  and  pro- 
hibit the  manufacture,  sale,  offering  for 
sale,  .keeping  or  having  in  possession 
for  sale,  liquors  and  beverages,  and  the 
carrying  on  of  business  of  brewer,  dis- 
tiller, rectifier  or  retail  or  wholesale 
dealer  in  liquor,  and  the  keeping  and 
maintaining  of  unlawful  drinking  places 
which  are  declared  common  nuisances." 
The  Fuller  act  (\cts  1909,  p.  63)  is  en- 
titled "An  act  to  further  suppress  the 
evils  of  intemperance  and  to  secure  obe- 
dience to  and  enforcement  of  and  to 
prevent  evasion  of  the  laws  of  the  state 
for  the  promotion  of  temperance  and  for 
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prohibition  of  the  manufacture,  and  un- 
lawful disposition  of  liquors,"  etc.  Held, 
that  the  provisions  of  such  acts  author- 
izing proceedings  in  equity  to  abate  liq- 
uor nuisance  and  for  the  seizure  of  liq- 
uors and  personal  property  used  therein 
were  germane  to  the  titles  of  the  acts 
and  fully  within  their  scope.  Fulton  v. 
State,  171  Ala.  572,  54  So.  688,  following 
Alford  V,  Attorney  General,  170  Ala,  178, 
54  So.  213;  Toole  v.  State,  170  Ala.  41, 
54  So.  195. 

Rehinding  License  Pees. — Acts  1884- 
85,  p.  239,  being  an  act  to  prohibit  the 
sale  of  spirituous,  vinous,  or  malt  liquors 
in  a  certain  territory,  and  providing  for 
the  refunding  of  the  amount  paid  on  li- 
censes for  the  current  year  and  oppropri- 
ating  money  for  that  purpose,  is  uncon- 
stitutional, since  such  provision  is  out- 
side of  the  subject-matter  expressed  in 
the  title.  State  v,  Davis,  130  Ala.  148, 
30    So.    344. 

The  dispensary  law  (Acts  1898-99,  p. 
108),  providing  that  the  sale  of  liquors 
may  be  carried  on  by  governmental  sub- 
divisions of  the  state,  and  entitled  "An 
act  to  authorize  municipal  and  other  sub- 
divisions of  the  state  to  buy  and  sell 
spirituous  and  malt  liquors,  and  to  fur- 
ther regulate  or  prohibit  the  sale  of  such 
liquors,"  is  not  in  violation  of  Const,  art. 
4,  §  2,  on  the  ground  that  the  pro^sion 
as  to  the  appointment  of  dispensers  is 
not  embraced  in  the  title.  Shepherd  v. 
Dowling,  127  Ala.  1,  28  So.  791. 

§  70.  Rights  of  Property  Transfers 

and   Incumbrances. 

§  70  (1)  In  General. 

See  post,  "Previous  Laws  Included  in 
Revision   or  Code,"   §  94. 

Pamph.  Acts  1896-97,  pp.  1089-1090,  en- 
titled *'An  act  to  further  define  general 
assignments  and  to  prevent  the  fraudu- 
lent disposition  of  property/'  and  enact- 
ing (section  2)  that  a  confession  of  judg- 
ment whereby  a  debtor  conveys  substan- 
tially all  his  property  is  equivalent  to  a 
general  assignment,  and  (§  3)  declar- 
ing it  a  crime  to  sell  or  remove  prop- 
erty subject  to  execution  with  intent  to 
hinder  or  defraud  creditors,  offend  Const, 
art.  4,  §  2,  providing  that  each  law  shall 
contain  but  one  subject,  which  shall  be 
clearly   expressed   in   its  title.     Builders'- 


&    Painters'    Supply    Co.    v,    Lucas,  119 
Ala.   202,   24   So.   416. 

The  act  of  1872,  entitled  "to  restrict 
the  sale  of  personal  property  in  certain 
cases/'  and  making  punishable  as  a  mis- 
demeanor the  willful  destruction  of  per- 
sonal property  on  which  there  is  an  un- 
satisfied mortgage  or  lien,  contravenes 
Const,  art.  4,  §  2,  requiring  the  subject 
to  be  clearly  expressed  in  the  title.  Wal- 
ker V.  State,  49  Ala.  329. 

§  70  (8)  Records. 

The  act  approved  Dec.  10,  1868,  enti- 
tled "An  act  to  secure  complete  records 
in  the  courts  of  this  state"  (Sess.  Acts 
1868,  p.  404),  which  makes  it  the  duty  of 
probate  judges  and  circuit  clerks  to  com- 
plete the  final  records  of  cases  left  in- 
complete by  their  predecessors  in  office, 
provides  that  compensation  for  their 
services  shall  be  paid  by  the  commis- 
sioners' court  out  of  the  county  treasury 
and  that  the  commissioners  may  recover 
the  amount  so  paid  by  suit  on  the  bond 
of  the  delinquent  officers,  relates  to  but 
one  subject,  and  that  is  expressed  with 
sufficient  clearness  in  the  tifle.  Lown- 
des  County  r.   Hunter,   49  Ala.    507. 

Gen.  Laws  1903,  p.  305,  entitled  "An 
act  to  legalize  *  *  *  the  registra- 
tion of  deeds  *  ♦  *  filed  ♦  *  ♦ 
before  or  within  twelve  months  after  the 
passage  of  this  act,  but  not  within  the 
time  required  by  law,  or  recorded  with- 
out proper  acknowledgment  or  probate," 
in  so  far  as  it  provides  that  instruments 
recorded  within  two  years  of  the  passage 
of  the  act  shall  be  Ugal,  violates  Const. 
§  45,  providing  that  each  law  shall  con- 
tain but  one  subject,  which  shall  be 
clearly  expressed  in  its  title.  Carpenter 
V.  Joiner,  151  Ala.  454,  44  So.  424. 

§  71. Contracts  and  Rights  and  lia- 
bilities under  Contracts. 

Acts  1890-91,  p.  578,  entitled  "An  act 
to  provide  liens  for  mechanics  and  ma- 
terialmen, and  to  repeal  sections  3018, 
3022,  3025,  3026,  3028,  3041,  of  the  Code, 
and  section  3027,  as  amended  by  the 
Acts  of  1888-89,"  is  in  conflict  with 
Const  art.  4,  §  2,  providing  that  each 
law  shall  contain  but  one  subject,  which 
shall  be  clearly  expressed  in  its  title,  as 
it  includes  in  the  body  of  the  act  per- 
sons not  referred  to  in  its  cpption,  and 
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things  that  are  not  suggested  by  its 
title.  Randolph  v.  Builders'  &  Painters' 
Supply  Co.,  106  Ala.  601,  17  So.  721. 

S  7^*  — -*—  Civil  Remedies  and  Proceed- 
ings. 

§  72  (1)  In  General. 

The  title  of  Act  Aug.  26,  1909,  an  act 
of  the  second  special  session  of  the  leg- 
islature of  1909  (Acts  2d  Sp.  Sess.  1909, 
p.  279),  was  "An  act  to  stipulate  how 
the  service  of  process  may  be  effected 
upon  certain  unincorporated  organiza- 
tions or  associations,"  and  the  body  of 
the  act  provided,  in  addition,  that  such 
associations  were  suable  in  any  county 
where  they  do  business,  etc.  Held  that, 
in  view  of  Code,  §§  3090,  4863,  5299,  pro- 
viding that  service  of  summons  is  the 
commencement  of  an  action  or  suit,  the 
title  included  that  of  liability  to  suit, 
since  to  stipulate  how  the  service  of 
process  may  be  effected,  etc.,  reasona- 
bly implies  that  the  associations  are  to 
be  made  suable.  Ex  parte  Hill,  166  Ala. 
365,  61   So.  786. 

Act  Sept.  26,  1903  (Loc.  Acts  1903,  p. 
369),  is  entitled  "An  act  authorizing  the 
transfer  of  any  civil  cause  pending  in 
the  city  court  of  Bessemer,  in  the  county 
of  Jefferson,  in  the  state  of  Alabama,  to 
the  circuit  court  of  Jefferson  county,  in 
said  state,  or  to  the  city  court  of  Bir- 
mingham, in  said  state,  or  to  any  other 
court  of  competent  jurisdiction,  sitting 
in  the  city  of  Birmingham."  Held,  that 
section  6  of  the  act,  requiring  the  clerk 
of  the  Bessemer  city  court  to  deliver  the 
papers  in  a  cause  tp  the  clerk  of  the 
court  into  which  removel  is  had,  on  the 
filing  of  a  petition  for  removal,  is  ger- 
mane to  the  title.  Dudley  v,  Birming- 
ham Ry.,  Light  &  Power  Co.,  139  Ala. 
453,  36  So.   700. 

Act  April  4,  1911  (Acts  1911,  p.  192), 
giving  prima  facie  evidential  effect  to 
certain  documents,  held  not  in  violation 
of  Const.  1901,  §  46,  relating  to  the  sub- 
jects and  titles  of  statutes.  Brannan  v. 
Henry,  175  Ala,  464,  57  So.  967. 

The  title  of  the  act  of  Feb.  4th,  1876, 
"To  repeal  an  act  to  amend  §  3470  of 
the  Revised  Code  of  Alabama/'  which 
authorized  the  chancellor  to  render  de- 
crees in  vacation,  within  six  months,  does 
not  express  any  intention  to  revive  that 


section,  and  is  so  restricted  in  its  title, 
that  it  does  not  authorize  the  incorpo- 
ration, in  the  one  subject  to  which  it  re- 
lates, of  a  provision  reviving  that  sec- 
tion, or  substantially  reenacting  it  in 
terms;  and  hence  its  second  section  is 
unconstitutional.  Rogers  v.  Torbut,  68 
Ala.  523. 

i  72   (2)   Personal  Injuries. 

Const.  1901,  §  45,  requiring  the  sub- 
ject of  an  act  to  be  clearly  expressed 
in  its  title,  is  satisfied  by  Act  Feb.  20, 
1899  (Gen.  Acts  1898-99,  p.  32),  entitled 
"An  act  to  amend  section  1441  of  the 
Code,  regulating  actions  of  slander  and. 
libel,"  which  merely  substitutes  for  cer- 
tain words  of  the  original  section  a  pro- 
vision clearly  pertinent  to  the  general 
subject  of  the  section —  the  reg^ulation 
of  the  practice  in  such  cases  and  the  ef- 
fect to  be  given  to  a  retraction  or 
amends  made  before  suit  Comer  v, 
Age-Herald  Pub.  Co.,  151  Ala.  613,  44 
So.  673. 

§   72   (8)   Enforcement  of  Liens. 

See  ante,  "Contracts  and  Rights  and 
Liabilities  under  Contracts,"  §  71. 

§  78.  •— >—  Crimes  and  Criminal  Prosectt-^ 
tions  and  Punishments. 

See  ante,  "Manufacture  and  Sale  of 
Intoxicating    Liquors,"    §    69    (2). 

§  78  (1)  In  General 

Pointiiig  Firearm  at  Another— Misde- 
meanor.->Acts  1888-89,  p.  67,  entitled 
"An  act  to  protect  human  life,"  and  de- 
claring it  to  be  a  misdemeanor  for  any 
person  to  point  at  another  any  firearm, 
whether  loaded  or  tmloaded,  is  not  vio^ 
lative  of  Const  art.  4,  §  2,  providing  that 
the  subject  of  every  law  must  be  clearly 
expressed  in  its  title.  Davenport  v. 
State,  112  Ala.  49,  20  So.   971. 

Stock  Law.— Acts  1896-97,  p.  648,  en- 
titled an  act  to  amend  section  1  of  an 
act  to  prevent  hogs  from  running  at 
large  in  Madison  county,  the  body  of 
which  reads  that  section  1  of  an  act  to 
prevent  hogs  from  running  at  large  in 
certain  portions  of  Madison  county  be 
amended,  etc,  is  not  violative  of  Const 
1875  ,art  4,  §  2,  requiring  every  law  to 
contain  but  one  subject  which  shall  be 
clearly  expressed  in  its  title,  on  the  the- 
ory that  though  the  former  act  applied 
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only  to  certain  portions  oi  Madison 
county,  such  was  not  suggested  by  the 
title  of  the  amendatory  act.  State  v, 
Patterson,  146  Ala.   128,  42  So.   19. 

Acts  1900-01,  p.  1242,  §  5,  prescribing 
a  penalty  lor  the  violation  of  section  1, 
providing  that  it  is  unlawful  for  the 
owner  of  stock  to  knowingly  permit 
them  to  run  at  large,  is  clearly  germane 
to  the  title  of  the  act,  which  is  "to  pre- 
vent stock  from  running  at  large  in  Cof- 
fee county."  Flowers  v.  State,  168  Ala. 
147,  53  So.  276. 

Prohibition  Law  —  Prosecutions. — The 
title  of  Sp.  Acts  1907,  p.  189,  "an  act  to 
regulate  prosecutions  for  violations''  of 
the  prohibition  law,  and  its  body,  pro- 
viding that  prosecutions  may  be  begun 
by  affidavit  or  indictment,  and  when  by 
affidavit  the  prosecution  may  continue 
thereon,  contain  but  one  subject,  ex- 
pressed in  the  title,  as  required  by  Const 
§  45.  State  v.  Semmes',  162  Ala.  187,  50 
So.  120. 

Same  —  Indictment  —  Under  Const. 
1901,  §  45,  providing  that  each  law 
shall  contain  but  one  subject,  which 
shall  be  expressed  in  the  title,  the  title 
of  Gen.  Acts  lj907,  p.  366,  entitled  "An 
*act  to  define,  prohibit  and  punish  aiding 
or  abetting,  or  counseling  or  procuring 
an  unlawful  sale,  purchase,  gift,  or  other 
unlawful  disposition  of  *  *  *  liq- 
uors," etc.,  is  sufficient  to  include  in  the 
body  of  the  act  clauses  relating  to  the 
indictment  in  prosecutions  for  violations 
of  the  act.  Darrington  v.  State,  16S  Alai 
60,   50  So.   396. 

Trial  of  Misdemeanors. — Loc.  Acts 
1900-01,  p.  688,  entitled  "An  act  in  rela- 
tion to  trials  of  misdemeanors  in  Fay- 
ette county,  Alabama,"  which  bestows 
on  the  county  court  concurrent  jurisdic- 
tion with  the  circuit  court  in  trial  of 
misdemeanors,  provides  for  transfers  of 
indictments  in  misdemeanor  cases  from 
the  circuit  to  the  county  court,  for  a 
trial  by  jury,  trials  without  indictment, 
appeals,  and  bestows  certain  duties  on 
the  deputy  solicitor  of  the  county  as  to 
prosecuting  the  cases  in  the  county 
court,  is  not  violative  of  Const.  1901,  § 
45,  declaring  that  each  law  sh|LlI  contain 
but  one  subject,  which  shall  be  clearly 
expressed  in  the  title.  Glasscock  v. 
State,  159  Ala.  90,  48  So.  700. 


Act  Feb.  12,  1891,  entitled  "An  act  to 
regulate  the  trial  of  misdemeanors  in 
Shelby  county,"  and  Act  Feb.  21.  1893, 
amending  the  same,  sufficiently  show 
their  intent  in  their  titles,  and  are  con- 
stitutional. Dean  v.  State,  100  Ala.  108, 
14  So.  762. 

Persons  Qailty  of  Misdemeanon.— 
The  title  of  Act  Dec.  17,  1873,  entitled 
"An  act  to  regulate  confinement  and  dis- 
charge of  persons  charged  with  misde- 
meanor," is  sufficiently  comprehensive, 
within  Const,  art.  4,  §  1,  declaring  that 
each  law  shall  contain  but  one  subject, 
which  shall  be  clearly  expressed  in  the 
title,  to  include  a  provision  making  it  a 
misdemeanor  for  a  person  discharged  on 
his  own  recognizance  to  fail  to  appear 
at  time  and  place  named  therein.  Giles 
V.  State,  62  Ala.  29. 

Convicts— Costs     of     Conviction.— The 

title  of  Act  Feb.  18,  1896,  "To  regulate 
the  management  of  state  and  county 
convicts,"  does  not  express  the  subject 
of  sections  84  and  85,  relating  to  pay- 
ment by  the  state  of  certain  costs  of 
conviction;  and  hence  such  sections  vio- 
late Const,  art  4,  §  2.  White  v.  Burgin, 
113    Ala.    170,    21    So.    832. 

The  subject  of  Act  Feb,  14,  1893,  |  54, 
providing  for  the  'payment  of  costs  of 
conviction  by  the  state  out  of  the  pro- 
ceeds of  convict  labor,  is  expressed  by 
the  title,  "To  create  a  new  convict  sys- 
tem for  the  state  of  Alabama,  and  to 
provide  for  the  government,"  etc,  of 
convicts.  White  v.  Burgin,  21  So.  832, 
113   Ala.   170. 

Jurors — Service  of  Copy  of  Venire.-* 
Under  Const  1901,  §  45,  the  title  of  Laws 
Sp.  Sess.  1909,  p.  305,  entitled  "An  act 
to  prescribe  the  qualification  of  jurors, 
and  regulate  the  selection,  drawing  and 
summoning  of  jurors,"  etc.,  is  sufficiently 
broad  to  justify  provisions  in  the  body 
of  the  act  for  the  service  on  accused  of 
a  copy  of  the  venire  and  indictment  prior 
to  the  trial.  Kirby  v.  State,  6  Ala.  App. 
128,  59  So.   374. 

Witness  Pees— Fines.— Act  No.  418  of 
1892-93  (Acts  1892-93,  pp.  934-936),  en- 
titled  "An  act  to  provide  for  and  regu- 
late the  pay  of  state  witnesses  in  T. 
coiinty,"  and  setting  apart  one-half  of 
all  fines  collected  in  the  courts  of  the 
county  to  the  payment  of  witnesses  for 
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the  state  in  criminal  prosecutions  jn  said 
courts,  clerk  of  the  circuit  court, .  and 
sheriff,  who  shall  be  required  to  appear 
in  criminal  prosecutions,  violates  Const, 
art.  4,  §  2,  declaring  «that  each  law  shall 
contain  but  one  subject,  which  shall  be 
expressed  in  its  title.  Yerby  v.  Coch- 
rane, 101  Ala.  541,  14  So.  355. 

§  78  (8)  Gaming. 

Act  Feb.  5,  1897,  entitled  "An  act  to 
prohibit  bookmaking  or  pool  selling  on 
horse  racing  and  other  forms  of  gam- 
bling," did  not  violate  the  constitutional 
provision  declaring  that  an  act  shall 
contain  but  one  subject,  which  shall  be 
clearly  expressed  in  its  title,  since  the 
single  object  of  the  act  was  the  suppres- 
sion of  gambling  on  horse  racing,  and 
the  classification  provided  only  related 
to  different  modes  in  the  same  form  of 
gambling.  Benners  v.  State,  124  Ala.  97, 
26  So.  942. 

Act  Feb.  26,  1889  (Acts  1888-89,  p.  45), 
entitled  "For  the  better  suppression  of 
gambling,"  and  prohibiting  the  selling  of 
any  pool  or  ticket,  or  the  making  or 
taking  of  any  wager,  or  any  transaction 
whereby  money  or  other  thing  of  value 
may  be  won  or  lost  on  a  horse  race, 
prize  fight,  drill,  baseball  game,  or  other 
contest  not  occurring  in  the  state,  ex- 
presses its  subject  in  its  title.  State  v. 
Stripling  113  Ala.  120,  21  So.  409. 

§  78  (8)  PonishmenU. 

Acts  1892-93,  p.  194,  entitled  "An  act 
to  create  a  new  convict  system  for  the 
state  of  Alabama  and  to  provide  for  the 
government,  discipline  and  maintenance 
of  all  convicts  in  the  state,"  and  Acts 
1894-95,  p.  849,  entitled  "An  act  to  regu- 
late the  management  of  state  and  county 
convicts,"  fail  to  express  their  subjects 
in  their  titles,  in  providing,  in  sections  54 
and  98,  respectively,  that  when  any  con- 
vict is  sentenced  to  hard  labor  for  the 
county  an  additional  sentence,  not  to  ex- 
ceed six  months,  for  the  payment  of 
costs  of  conviction,  may  be  imposed; 
and  hence  Code,  §  4504,  allowing  in  such 
cases  an  additional  sentence  for  15 
months,  was  not  repealed  by  the  latter 
acts.  Brown  r.  State,  115  Ala.  74,  82 
So.  458. 

Under  Const.  1901,  §  45,  the  title  of 
Acts    1907    CSp.    Sess.),    p.    179,    entitled 


an  act  to  provide  for  the  hiring,  man- 
agement, control  and  inspection  of 
county  convicts,  is  not  sufficient  to  in- 
clude in  the  body  of  the  act  a  provision 
requiring  the  court  in  imposing  a  sen- 
tence for  the  payment  of  costs  of  con- 
viction, to  determine  the  time  required 
to  work  out  the  costs  at  a  specified  rate 
per  day.  Dowling  v.  Troy,  173  Ala.  468, 
66  So.  118,  following  Brown  v.  State,  115 
Ala.   74,  22   So.  458. 

Act  Feb.  18,  1895,  known  as  the  "con- 
vict law,"  is  entitled  "An  act  to  regulate 
the  management  of  state  and  county 
convicts;"  and  section  94  provides  that, 
when  the  term  of  sentence  of  any  con- 
vict is  for  two  years  or  less,  the  sentence 
shall  be  to  hard  labor  for  the  county, 
and  when  for  more  than  two  years,  the 
sentence  shall  be  to  imprisonment  in 
the  penitenfiary.  Held,  that  such  sec- 
tion violates  Const,  art  4,  §  2,  requiring 
every  law  to  contain  but  one  subject, 
which  shall  be  clearly  expressed  in  the 
title.'  Ex  parte  Gayles,  108  Ala.  514,  19 
So.  18. 

§  78  (4)  Amending  and  Repealing  Acts. 

See   ante,   "In   General,"   §  73    (1). 

Act  Feb.  18,  1895  (Acts  1894-95,  p. 
1088),  entitled  "An  act  to  amend  an  act 
for  the  trial  of  misdemeanors  in  Shelby 
county,  approved  February  12,  1891,"  is 
invalid  so  far  as  it  attempts  to  provide 
for  the  trial  of  felonies,  which  are  not 
included  in  the  trial  Harper  v.  State, 
109  Ala.  28,  19  So.  857. 

§  74.  -— -  State  Government  and  Admin- 
istration Thereof. 

Act  Feb.  12,  1879,  pp.  198,  199,  is  en- 
titled an  act  "to  further  regulate  the  se- 
curing, preservation  and  sale  of  swamp 
and  overflowed  lands  of  the  state."  Sec- 
tion 3  provided  that  the  titles  of  all  per- 
sons who  shall  have  prior  to  the  passage 
of  the  act  purchased  any  part  of  the 
swamp  and  overflowed  lands  of  the  state 
from  one  acting  or  purporting  to  act  as 
agent  or  receiver  of  the  state  for  such 
lands,  where  the  purchase  moiiey  has 
been  paid,  shall  be  confirmed  unto  said 
purchasers,  and  that  all  title  of  the  state 
to  such  lands  was  thereby  relinquished, 
and  confirmed  unto  the  purchasers. 
Held,  that  the  title  of  the  act  was  suffi- 
cient to  embrace  the  provisions  confirm- 
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ing  the  sales  of  swamp  and  overflowed 
land.  Jordan  v,  McClure  Lumber  Co., 
170  Ala.  289,  54  So.  415,  distinguishing 
Lindsay  v.  United  States  Sav.,  etc,  Co., 
120  Ala.  156,  24  So.  171. 

§  70.  —  Counties,  Towns,  and  Munic- 
ipal Corporations. 

See  ante,  "Franchises,  Privileges,  and 
Immunities,"  §  67. 

i  70  (1)  Organization  and  Alteration  of 
Counties  and  Towns. 

See  post,  "Incorporation,  Alteration, 
and  Dissolution  of  Municipalities/'  § 
75  (2).  ' 

Municipal  Corporations  Act  (Gen. 
Laws  1007,  p.  790),  is  entitled  "An  act 
to  provide  for  the  organization,  incor- 
poration, government  and  regulation  of 
cities  and  towns,  and  to  defme  the  rights, 
powers,  duties,  jurisdiction  and  author- 
ity of  such  cities  and  towns  and  of  the 
officers  thereof  and  to  prescribe  penal- 
ties for  violations  of  the  provisions  of 
this  act."  Section  120  provides  that 
courts  of  the  county  commissioners  and 
boards  of  revenue  of  the  county  where 
there  is  levied  a  special  road  and  bridge 
tax,  or  either,  shall  pay  each  year  to  each 
municipality  therein  one-half  of  the 
money  collected  on  such  taxes  on  the 
property  located  in  the  municipality, 
which  shall  be  used  to  maintain  streets 
and  bridges,  and  if  not  so  used  shall  be 
returned  to  and  credited  to  the  county 
bridge  fund,  etc.  Held,  that  the  title  of 
the  act  relates  solely  to  the  organization, 
etc.,  of  cities  and  towns  and  their  pow- 
ers; and  section  120,  relating  exclusively 
to  the  duties  of  boards  of  revenue  of 
counties,  is  void  as  violative  of  Const. 
1901,  §  45,  providing  that  each  law  with 
immaterial  exceptions  shall  contain  but 
one  subject,  clearly  expressed  in  its  ti- 
tle. State  t/.  Miller,  158  Ala.  59,  48  So. 
496. 

The  title  of  an  act  being  "An  act  to 
amend  section  1  of  an  act  *  *  *  en- 
titled 'An  act  to  amend  section  1  of  an 
act  entitled  "An  act  to  establish  a  new 
charter  for  the  city  of  E.,"'"  there  is  a 
sufficient  compliance  with  Const.  §  45, 
which  provides  that  each  law  shall 
clearly  express  its  subject  in  its  title. 
City  of  Ensley  v,  Cohn,  149  Ala.  316,  42 


So.  827;  City  of  Ensley  v.  Goswick,  149 
Ala.   676,  4a  So.  829. 

Alteration. — Provisions  declaring  the 
citizenship  of  persons  residing  in  two 
counties  and  apportioning  the  taxes  im- 
posed upon  them  may  be  embraced  in 
"An  act  to  change  the  line  between" 
specified  counties.  Ex  parte  Upshaw,  45 
Ala.  234. 

The  title  of  Loc.  Acts  1903,  p.  160, 
entitled  "An  act  to  extend  the  corporate 
limits  of  the  town  of  Elba,"  is  not  suf- 
ficiently broad,  within  Const.  1901,  §  45, 
providing  that  each  law  shall  contain 
but  on»  subject,  which  shall  be  expressed 
in  its  title,  to  include  the  provision  that 
the  town  shall  not  be  required  to  keep 
in  repair  such  county  bridges  as  are  lo- 
cated within  the  territory  described  and 
sought  to  be  annexed  to  the  town,  and 
the  act,  so  far  as  such  provision  is  con- 
cerned, is  void.  Ham  v.  State,  156  Ala. 
645,   47    So.   126. 

§   70    (8)    Incorporation,  Alteration,  and 
Dissolution  of 


See  ante,  "Organization  and  Altera- 
tion of  Counties  and  Towns,"  §  75  (1). 

Incorporation. — ^The  subject  of  a  law 
to  incorporate  a  city  or  town  is  the 
charter  of  incorporation.  This  subject 
is  sufficiently  expressed  in  the  title,  by 
the  words  "An  act  to  establish  a.  charter 
for  the  city  of  Troy,  in  Pike  county." 
The  title  need  not  -set  out  an  enumera- 
tion of  all  the  powers  intended  to  be 
conferred  on  the  corporate  authority. 
Lockhart  v.  City  of  Troy,  48  Ala.  579. 

Act  Feb.  20,  1866  (Sess.  Acts,  pp.  334- 
337),  incorporating  the  Canebrake  Ag- 
ricultural District,  is  not  objectionable  as 
comprising  matters  not  indicated  by  the 
title,  and  it  creates  a  public  corporation 
having  many  of  the  incidents  of  a  mu- 
nicipal one.  Dillard  v.  Webb,  55  Ala. 
466. 

Same— 'Bonds. — ^The  authority  con- 
ferred to  issue  negotiable  bonds  for  mu- 
nicipal purposes  is  germane  to  the  pri- 
mary object  of  incorporation,  and  cog- 
nate to  the  subject  expressed  in  the 
title.  Judson  v.  City  of  Bessemer,  87 
Ala.  240,  6  So.  267. 

Luverne  City  Charter,  approved  Feb- 
ruary 6,  ISM,  entitled  "An  act  to  incor- 
porate   the    town    of    Luverne"     (§    8), 
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provides  that  the  mayor  and  council  may 
issue  bonds  and  borrow  money  for  the 
purpose  of  building  a  court  house  should 
the  county  seat  be  removed  to  the  town. 
Bonds  were  so  issued,  reciting  that  they 
were  issued  under  such  section.  Held, 
that  such  provision  of  §  8  was  void, 
as  in  conflict  with  Const,  art.  4,  § 
2,  requiring  that  "each  law  shall  con- 
tain but  one  subject,  which  shall  be 
clearly  expressed  in  its  title,''  since  the 
matter  of  building  a  court  house  for  the 
county  is  distinct  and  foreign  to  the 
subject  of  incorporating  the  town,  and  is 
not  expressed  in  the  title  of  the  act; 
hence  the  bonds  so  tssued  were  unau- 
thorized and  void.  Thompson  v.  Town 
of  Luverne,  125  Ala.  366,  12S  Ala.  567, 
29  So.  a26. 

Same— Local  Assessmtots.  —  Const, 
art.  4,  §  2,  provides  that  "each  law  shall 
contain  but  one  subject,  which  shall  be 
clearly  expressed  in  its  title."  City 
Charter  of  Montgomery,  §  34  (Acts  1&&2- 
93,  p.  36»),  entitled  "To  establish  a  new 
charter  for  the*  city  of  Montgomery," 
provides  that  the  city  council  shall  pave 
the  streets,  pass  any  laws  necessary  for 
assessing  the  property  benefited  thereby, 
and  enforce  such  assessments  "as  in  the 
case  of  city  taxes"  (Acts  1886-67,  p. 
776).  Held,  that  the'  provision  that  the 
assessment  should  be  enforced  accord- 
ing to  the  law  of  1866-87  was  pertinent 
under  the  title,  and  therefore  that  the 
charter  was  constitutional.  City  Coun- 
cil of  Montgomery  v.  Birdsong,  126  Ala. 
632,  28  So.  522. 

Same  —  Intoxicating  Liquor  -^  Mis- 
demeanor.— Where  the  title  of  an  act  is 
"'to  incorporate  the  town  of  Munford,  in 
the  county  of  Talladega,"  the  insertion 
of  a  section  in  the  act  which  makes  it  a 
misdemeanor  to  sell  or  give  away  spirit- 
uous liquor  within  the  corporate  limits 
is  within  the  purview  of  the  act,  and  suf- 
ficiently expressed  in  the  title,  and  is 
constitutional.  Ex  parte  Moore,  62  Ala. 
471. 

New  Charter  ^  Prosecutions.  —  The 
provision  in  the  act  of  December  12, 
1888,  entitled  "An  act  to  establish  a  new 
charter  for  the  city  of  Huntsville,"  for- 
bidding a  prosecution  before  a  justice  ol 
the  peace  of  a  person  who  has  been  ar- 
raigned    before      the      mayor,     violates 


Const,  art.  4,  §  2,  providing  that  each 
law  shall  contain  but  one  subject,  which 
shall  be  clearly  expressed  in  its  title. 
Bell  V.  State,  115  Ala.  87,  22  So.  453. 

§    75  (8)     Government    and    Affairs    of 
Counties,     Towns      and      Municipal 
Corporations  in  General. 
See  ante,  "Crimes  and  Criminal  Prose- 
cutions and  Punishments,"  §  73. 

§  70  (4)  Indebtedness. 

S^  ante,  "Incorporation,  Alteration, 
and  Dissolution  of  Municipalities,"  §  75 
(2). 

Where  the  general  subject  of  a  law 
was  the  adjustment  and  settlement  of 
the  existing  debts  of  a  late  corporation 
known  as  the  "Mayor,  Aldermen,  and 
Common  Council  of  the  City  of  Mo- 
bile," and  the  title  was  cognate  to  this 
subject,  provision  therein  for  the  levy 
and  collection  of  a  tax  in  such  city  to 
pay  the  debt  does  not  depart  from  the 
title  or  subject.  Hare  v,  Kennerly,  83 
Ala.  608,  S  So.  683. 

Acts  1903,  p.  59,  entitled  "An  act  to 
authorize  cities  and  towns  to  issue  bonds 
for  certain  purposes,"  is  not,  because  it 
provides  for  an  election  and  the  issu- 
ance of  bonds  in  accordance  with  the 
result  of  the  election,  violative  of  Const, 
art.  4,  §  45,  providing  that  a  law  shall 
contain  but  one  subject,  which  shall  be 
clearly  expressed  in  its  title.  Blakey  v. 
City  Council  of  Montgomery,  144  Ala. 
481,  39  So.  745. 

§  75  (5)  Amendment,  Repeal,  and  Rein- 
corporation. 

Amendment.  —  Act  Ala.  Feb.  4,  1879 
(Sess.  Acts,  p.  353),  incorporating  the 
town  of  Anniston,  consists  of  eight  sec- 
tions. Section  3  prescribes  the  oatb  of 
office,  constitutes  the  body  corporate, 
and  gives  the  corporation  certain  pow- 
ers, etc.  The  other  sections  give  the 
power  to  open  and  light  streets,  to  levy 
taxes,  to  prevent  nuisances,  and  all  the 
usual  powers  given  to  such  corporations. 
Act  Feb.  14,  1887  (Sess.  Acts  pp.  307- 
332),  is  entitled  "An  act  to  amend  §  3  of 
an  act  entitled  'An  act  to  incorporate 
the  town  of  .  Anniston,  C.  county,  Ala., 
approved  Feb.  4,  1879.'"  The  act 
changes  the  corporate  name  of  the  town, 
enumerates  and  confers  all  the  powers 
of  a    city    government,    including  many 
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not  conferred  by  the  former  act,  and  It 
also  expressly  repeals  §§  4-8  of  the  for- 
mer act.  Held,  that  the  later  act  vio- 
lates Const,  art.  4,  §  2,  requiring  each 
law  to  "contain  but  one  subject,  which 
shall  be  clearly  expressed  in  the  title." 
Ex  parte  Reynolds,  87  Ala.  138,  6  So, 
335. 

Same  ^  Location  of  County  Seat — 
Election.  —  Acts  189^99,  p.  8,  authoriz- 
ing the  permanent  location  of  the  county 
seat  of  Calhoun  county  by  the  vofe  of 
the  qualified  electors  thereof,  and  Acts 
1896^99,  p.  494,  in  amendment  thereof, 
state  in  the  title  that  the  election  shall 
be  by  the  qualified  voters  of  the  county, 
but  contain  a  provision  in  the  body  of 
the  act  for  a  system  of  registration  which 
will  exclude  certain  electors.  Held  not 
to  niake  the  statute  invalid,  by  reason  of 
the  subject  of  the  act  not  being  ex- 
pressed in  the  title,  since,  from  the  fact 
that  the  constitutional  provisions  relat- 
ing to  elections  do  not  apply  to  county 
seat  elections,  the  qualified  electors 
named  in  the  title  are  those  having  the 
qualifications  prescribed  in  the  act.  State 
V.  Crook,  126  Ala.  600,  28  So.  745. 

Same  —  Public  Schools.  —  Act  Feb. 
7,  1893,  entitled  "An  act  to  amend  *An 
act  to  establish  a  new  charter  for  the 
city  of  Demopolis,' "  provides  in  §  26  that 
all  funds  arising  under  the  general  laws 
for  liquor  licenses  issued  to  dealers 
within  the  city  shall  be  paid  over  by  the 
probate  judge  of  the  county  to  the  city 
treasurer,  for  the  support  of  the  public 
schools  in  the  city.  Held,  that  the  sub- 
ject of  said  section  was  not  "clearly  ex- 
pressed in  the  title,"  as  required  by 
Const,  art.  4,  §  2,  the  support  of  public 
schools  not  being  a  matter  germane  to 
municipal  organization.  Woolf  v.  Tay- 
lor, 98  Ala.  254,  13  So.  688. 

Same — Prohibition.  —  An  act  autho- 
izing  a  town  to  prohibit  the  sale  of  intox- 
icating liquors,  entitled  an  act  to  amend 
a  specified  act  to  establish  a  charter  for 
the  town,  which  latter  act  only  author- 
izes the  collection  of  a  tax  for  celling 
liquors,  is  in  violation  of  Const,  art.  4,  § 
2,  requiring  the  subject-matter  of  an  act 
to  be  expressed  in  its  title.  Ex  parte 
Cowert,  99  Ala.  M,  9  So.  226. 

r 

Same  —  Prosecutions. — Act  Feb.  18, 
1^5,   entitled  "An  act  to  amend  an  act 


entitled,  'An  act  to  incorporate  the  town 
of  Geneva' "  (Laws  1894-95,  p.  794).  pro- 
vides that,  in  all  cases  where  pcrsoos 
are  convicted  or  acquitted  before  the 
mayor  of  the  town  for  any  offense 
which  is  a  misdemeanor,  such  codtic- 
tion  or  acquittal  shall  be  a  bar  to  a  pros- 
ecution for  such  offense  before  the  state 
court.  The  statute  before  amendmest 
contained  no  provision  of  this  mtmt. 
Held,  that  this  provision  is  unconstxto- 
tional,  because  not  within  the  scope  of 
the  title.  Black  v.  Sute,  144  Ala.  n,  40 
So.  611. 

Same  —  Stock-Law  District— -"Aniaid- 
ment  of  Unconstitiitional  Act."— An  act 
approved  December  10,  1890.  provided 
that  stock-law  districts  might  be  estab- 
lished in  Clay  county,  within  which  i: 
should  thereafter  be  unlawful  to  penci: 
stock  to  run  at  large.  Act  Feb.  11,  1B9T. 
provided  for  extending  the  limits  of  es- 
tablished districts  by  incorporating  ad- 
joining territory,  but  was  invalid  be- 
cause of  failure  to  comply  with  Codsl 
art.  4,  §  2,  relating  to  amendment  o: 
statutes.  Acts  1896-99,  p.  1776.  cniitkd 
"An  act  to  amend  an  act  entitled  an  act 
to  provide  for  the  extension  of  stock 
law  in  Clay  county,  approved  Feb.  IL 
1897,"  provided  that  the  stock  law  mijh: 
be  extended  to  territory  which  was  not 
included  within  the  provisions  of  the  ac 
of  1890,  and  re-enacted  all  such  prori- 
sions  as  were  applicable  to,  or  intended 
to  apply  to,  such  extended  territory 
Held,  that  the  title  of  the  act  of  l^ 
sufficiently  stated  the  subject,  whki: 
was  to  extend  the  stock  law  in  Qay 
county,  and  neither  the  sufficiency  of  the 
title,  nor  the  validity  of  the  act,  w2i  af- 
fected by  the  fact  that  the  act  was  statri 
to  be  an  amendment  of  an  unconstita- 
tional  act.  Street  v.  Hooten,  131  Ah. 
492,  32  So.  580. 

§  76.  —  Taxation,  Licenses,  and  Mh 
lie  Funds. 

§  76  (1)  In  GeneraL 

See  ante,  "In  General,"  §  66  (1). 

Taxation. — A  revenue  bill  may  coo- 
tain  any  provisions  for  the  raisin;  c: 
revenue  pertinent  or  germane  therete 
whether  expressed  in  or  covered  by  tbc 
title  or  not.  Montgomery  v.  Rofyal  Eicfe 
Assur.  Corp.,  6  Ala.  App.  318,  69  Sa  sa& 
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All  of  the  terms  and  provisions  of  the 
£:eneral  revenue  act  of  19>11  are  germane 
to  the  title  and  within  the  scope  of 
Const.  1901,  §  45,  excepting  revenue 
laws  from  the  requirement  that  the  sub- 
ject of  acts  must  be  expressed  in  their 
title.  Montgomery  v.  Royal  Exch.  As- 
sur.   Corp.,  5  Ala.  App.  31'8,  &9<  So.  508. 

Acts  1907,  p.  421,  §  Z,  providing  that, 
in  addition  to  the  amount  of  the  fran- 
chise tax  required  to  be  paid  by  a  for- 
eign corporation  to  the  state,  such  cor- 
poration shall  pay  to  the  county  an 
amount  equal  to  one-half  that  paid  to 
the  state,  is  sufficiently  covered  by  the 
title,  which  is  "An  act  to  provide  for  the 
revenue  of  the  state  by  requiring  all  for- 
eign corporations  authorized  to  do  busi- 
ness in  this  state  under  the  laws  of  the 
state  of  Alabama  to  pay  an  annual  fran- 
chise tax,'*  as  required  by  Const.  1901,  § 
45;  the  levy  for  county  purposes  being 
cognate  to  the  general  subject  of  pro- 
viding revenue  for  the  state.  Southern 
Ry.  Co.  V.  Greene,  160  Ala.  306,  49  &o. 
404,  judgment  reversed;  on  other  points, 
30  S.  Ct.  287,  216  U.  S.  400,  54  L.  Ed.  536; 
Central  of  Georgia  Ry.  Co.  v.  Gaston, 
160  Ala.  671,  49  So.  412,  judgment  re- 
versed 30  S.  Ct.  291,  216  U.  S.  418,  54  L. 
Ed.  542;  War  field  v.  Gaston,  161  Ala. 
672,  49  So.  412;  Louisville  &  N.  R.  Co.  v, 
Gaston,  161  Ala.  668,  49  So.  412,  judg- 
ment reversed;  on  other  points;  30  S. 
Ct.  2/9U  216  U.   S.   418,  54   L.   Ed.  542. 

Licenses. — Act  Feb.  17,  1885,  regulat- 
ing the  granting  of  licenses,  and  enti- 
tled "An  act  to  amend  §  1544  of  the 
Code,"  while  the  body  of  the  act  amends 
a  former  amendatory  law,  is  not  uncon- 
stitutional because  its  subject  is  not  ex- 
pressed in  its  title.  Dunbar  v.  Frazer, 
78  Ala.  538. 

Act  Feb.  1893,  §  4  (Acts  1892-93,  p. 
690),  providing  that  no  foreign  corpora- 
tion "shall  hereafter  carry  on  any  busi- 
ness in  this  state  without  first  having 
paid  into  the  treasury  of  the  state"  like 
fees  as  those  required  by  corporations 
created  under  the  laws  of  the  state,  ap- 
plies only  to  such  corporations  as  may 
commence  business  after  the  passage  of 
the  act,  and,  thus  construed,  is  germane 
to  the  title,  which  is  "to  require  all  cor- 
porations to  pay  a  fee  or  license  for  the 
use    of    the     state     before     commencing 


business"  therein.  State  v.  Hartford  Fire 
Ins.  Co.,  9»  Ala.  221,  13  So.  362. 

Provisions  of  General  Revenue  Act,  § 
4,  limiting  power  of  municipal  corpora- 
tions to  impose  license  or  privilege  tax 
on  insurance  companies,  held  pertinent 
and  germane  to  the  subject  of  a  general 
revenue  bill.  Montgomery  v.  Royal 
Exch.  Assur.  Corp.,  -5  Ala.  App.  318,  69 
So.  508. 

Section  6,  Act  March  2,  1911  (Acts 
1911,  p.  54),  regulating  banks  and  bank- 
ing, which  imposes  a  license  tax  on 
banks  and  exempts  them  from  other  li- 
cense taxes,  does  not  violate  Const.  1901, 
§  45,  providing  that  each  law  shall  con- 
tain but  one  subject,  which  shall  be 
clearly  expressed  in  its  title.  Lovejoyz/. 
Montgomery,  180  Ala.  473,  61  So.  597. 

Public  Funds.  —  Provisions  of  Act 
Feb.  18,  1896  (Acts  1894-95,  p.  731),  for 
appropriation  from  general  fund  of  the 
county  to  the  fine  and  forfeiture  fund, 
which  is  separate  and  distinct  from  the 
general  fund,  and  not  under  control  of 
the  commissioners'  court,  is  not  within 
the  title,  "An  act  to  regulate  the  fine  and 
forfeiture  fund"  of  the  county.  Sanders 
V,  Court  of  Com'rs  of  Elmore  County, 
117  Ala.  543,  23  So.  788;  Pierce  v.  Court 
of  Com'rs  of  Elmore  County,  117  Ala. 
569,  23  So.  790. 

Const.  1875,  art.  4,  §  2,  provides  that 
"each  law  shall  contain  but  one  subject, 
which  shall  be  clearly  expressed  in  its 
title."  Acts  1900-1901,  p.  154,  is  entitled 
"An  act  to  authorize  and  require  the 
commissioners'  court  of  Walker  county 
to  set  apart  and  appropriate  money  from 
the  general  fund  of  said  county  with 
which  to  pay  and  discharge  certifi- 
cates of  state  witnesses  hereafter  issued 
by  the  foreman  of  the  grand  jury  and 
by  the  clerk  of  the  circuit  or  county 
court  of  said  county,  fees  which  by  law 
become  a  good  claim  against  the  fine 
and  forfeiture  fund  of  said  county,  after 
the  approval  of  this  act,  and  to  regulate 
the  manner  of  said  payments  and  to  fix 
the  amount  of  said  witness  fees."  Held, 
that  as  the  fixing  of  the  fees  to  be  paid 
witnesses  in  behalf  of  the  state  in  crim- 
inal cases,  as  well  as  the  several  provi- 
sions made  for  the  creation  of  a  fund 
with  which  to  pay  them,  are  each  cog- 
nate  to  and   within  the  general   purpose 


1086 


Statutes 


§§  76  (l)-78  .2> 


of  the  act,  which  is  to  provide  for  the 
payment  of  such  witnesses,  and  as  fees 
accruing  to  witnesses  attending  the  grand 
jury  may,  under  the  general  law,  be- 
come a  good  claim  against  the  fine  and 
forfeiture  fund,  such  fees,  as  well  as 
those  of  witnesses  attending  for  the 
state  in  the  trial  of  criminal  cases,  are 
comprehended  in  the  caption  of  the  act, 
and  the  constitutional  provision  is  not 
violated.  Ellis  v.  Miller,  136  Ala.  185,  33 
So.  8«0. 

§  76  (8)  School  Taxes  and  Funds. 

See  ante,  "Amendment,  Repeal,  and 
Reincorporation,"  §  75   (5). 

§  77.  —  Schools  and  School  DutrictB. 

§  77  (1)  In  General. 

Under  Const,  art.  4,  §  2,  providing 
that  "each  law  shall  contain  but  one 
subject,  which  shall  be  clearly  expressed 
in  its  title,"  the  provision  of  Act  Feb.  10, 
1983  (Acts  1882-83,  p.  342),  entitled  "An 
act  to  establish  a  separate  school  dis- 
trict, to  be  known  as  the  *  *  ♦,  and  for 
the  appointment  of  a  board  of  trustees 
for  said  school  district,  with  certain 
powers  and  privileges,"  which  requires, 
as  a  condition  precedent  to  the  granting 
of  a  liquor  license,  that  the  applicant 
have  the  recommendation  of  such  board 
as  to  his  moral  fitness,  is  unconstitu- 
tional, the  words  of  the  title,  "with  cer- 
tain powers  and  privileges,"  having  no 
force.  Glenn  v.  Lynn,  89  Ala.  608,  7  So. 
924. 

Act  Dec.  31,  1868,  "to  establish  the 
Mobile  Charitable  Association,  for  the 
benefit  of  the  common  school  fund  of 
Mobile  county,  without  distinction  of 
color,"  conflicts  with  Const,  art.  4,  §  2, 
which  provides  that  each  law  shall  con- 
tain but  one  subject,  which  shall  be 
clearly  expressed  in  its  title;  there  be- 
ing nothing  in  the  act  corresponding 
with  the  subject  expressed  by  its  title. 
Horst  V,  Moses,  48  Ala.  129;  Moses  v. 
City  of  Mobile,  52  Ala.  198. 

§  77   (8)   Reorganisation  and  Consolida- 
tion of  School  Districts. 

Under  Const,  art.  4.  §  2,  providing 
that  "each  law  shall  contain  but  one  sub- 
ject, which  shall  be  clearly  expressed  in 
its  title."  the  provision  of  Act  Feb.  5, 
18^5.  entitled  "To  constitute  the  town 
of   Blountsville    and    vicinity,    in   Blount 


county,  a  separate  school  district,**  wtidi 
prohibits  the  sale  of  intoxicating  liquors 
within  the  district,  is  unconstitutioiuL 
Montgomery  v.  State,  88  Ala.  141,  ? 
So.  51. 

§  77   (3)    Control    and    Management   of 
Schools. 

See  post,  "School  Ofliccrs,"  §  80  ('3). 

The  provisions  of  the  Uniform  Tcxt- 
Book  Law  (Act  March  4,  1903,  p.  167),  be- 
ing germane  and  complementary  to  the 
subject  expressed  in  the  title.  Const  an. 
4,  §  45,  requiring  every  law  to  contain  bet 
one  subject,  which  shall  be  clearly  ex- 
pressed in  the  title,  is  not  contravened 
thereby.  Dickinson  v.  Cunningham,  W 
Ala.  527,  37  So.  345. 

§  78.  — -~  Highwajrs,  Bridges,  and  Other 
Public  Works. 

§  78   (1)   PnbUc  Buildings. 

Under  Const,  art  4,  §  2,  requiring  eacb 
law  to  contain  but  one  subject,  which 
shall  be  clearly  expressed  in  its  title. 
Acts  1890-91,  p.  359,  entitled  "An  act  to 
authorize  the  court  of  county  commis- 
sioners of  De  Kalb  connty  to  issoe 
bonds  *  *  *  not  exceeding  $30,00anc 
and  to  dispose  of  the  same  for  the  pur- 
pose of  securing  means  for  building  i 
court  house  and  furnishing  the  same 
with  suitable  furniture,  and  for  buildia; 
an  addition  to  the  county  jail  of  saii 
county,"  is  not  unconstitutional  becasse 
it  also  contains  a  provision  authorizing 
such  court  to  levy  a  special  tax,  whcc 
necessary,  to  pay  interest  and  princ'.pil 
on  such  bonds,  since  the  g^eneral  pur- 
pose of  the  act  was  to  secure  means  for 
building  purposes,  and  such  pro\'is}OD 
was  germane  thereto.  Alabama  G.  S.  R. 
Co.  V.  Reed,  124  Ala.  253,  27  So.  19. 

The  title  of  Loc.  Acts  Sp.  Sess.  l^>", 
p.  28,  entitled  "An  act  to  extend  the 
time  for  the  completion  of  the  coart- 
house  and  the  jail  buildings  at  Chatoic^ 
the  new  county  seat  of  Washingtoa 
county,  is  not  broad  enough  to  tnclcde 
a  provision  for  continuing  the  sessiocs 
of  court  at  St  Stephens  until  the  com- 
pletion of  the  buildings,  and  such  provi- 
sion is  violative  of  Coast  1901,  §  4i. 
Patton  V.  State,  160  Ala.  Ill,  49  So.  S09l 

§     7S     (S)     Public     ImfiroTcmcnts    and 
Works. 

See  ante,  "Public  Buildings,"  §  78  iiv 
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§  78  (8)  Highways  and  Bridges. 

Sec  post,  "Drains  and  Sewers,"  §  78 
(4). 

Under  Const,  art.  4,  §  2,  providing 
that  ''each  law  shall  contain  but  one 
subject,  which  shall  be  clearly  expressed 
in  its  title,"  a  law,  entitled  "An  act  tc 
regulate  the  working  and  keeping  in  re- 
pair of  public  roads,"  is  not  invalid  be- 
cause it  provides  for  the  "construction 
and  building"  of  "macadamized,  turn- 
pike, gravel  or  chert  roads."  Williams 
V,  Board  of  Revenue  of  Butler  County, 
123  Ala.  432,  26  So.  346. 

The  provisions  of  Act  Feb.  18,  1895,  | 
4  (Acts  1894-95,  p.  907),  for  raising  of 
funds  to  pay  for  street  paving  by  assess- 
ment against,  and  collection,  in  like 
manner  as  taxes,  from,  the  owners  of 
abutting  property,  according  to  front- 
age, of  one-twentieth  of  the  cost  each 
year,  are  germane,  cognate,  and  comple- 
mentary to  the  subject  expressed  in, 
and  are  therefore  covered  by,  the  title: 
"An  act  to  authorize  the  city  council 
*  *  *  to  issue  bonds  for  the  purpose 
of  paving  *  *  ♦  the  streets  *  *  ♦  of 
the  city."  City  Council  of  Montgomery 
V,  Moore,  140  Ala.  638,  37  So.  291. 

Act  Dec.  8,  1890  (Acts  1890t01,  p.  42), 
entitled  "An  act  to  incorporate  the  city 
of  Girard,  Russell  county,"  provides  in  § 
21  that  all  bridges,  public  roads,  and 
streets  within  he  city  shall  be  kept  in 
repair  by  the  city,  afnd  all  new  bridges 
within  the  city  shall  be  established  and 
kept  in  repair  by  the  city,  provided  that 
all  bridges  within  the  city  which  have 
heretofore  been  kept  in  repair  by  the 
county  shall  be  continued  to  be  kept  in 
repair  or  rebuilt,  if  necessary,  by  the 
county.  Held,  that  the  proviso  is  not 
included  in  the  title  of  the  act  and  is  in- 
valid under  Const.  1901,  §  45,  providing 
that  the  subject  of  a  statute  shall  be 
clearly  expressed  in  its  title.  Benton  v. 
State,  168  Ala.  175,  52  So.  842,  reconcil- 
ing Birmingham  v.  Miller,  158  Ala.  59, 
48  So.  496. 

§  78  (4)  Drains  and  Sewers. 

Act  March  12,  1907  (Laws  1907,  p. 
398),  entitled  "An  act  to  authorize  cities 
and  towns  in  Alabama  to  provide  for 
the  drainage  thereof .  by  sanitary  and 
storm    sewers,    ditches,     surface    drailis. 


aqueducts,  and  canals,  to  prescribe  rules 
and  regulations  for  the  installment  of 
plumbing,  to  enforce  connections  with 
and  the  use  of  such  sewers  and  drains, 
and  to  regulate  the  same,"  was  not  un- 
constitutional as  containing  more  than 
one  subject,  not  expressed  in  its  title. 
Allman  v.  City  of  Mobile,  102  Ala.  286, 
50  So.  238. 


§  79. 


Courts,  Judges,  and  Jurors. 


§  78  (1)  In  GeneraL 

See  ante,  "Records,"  §  70  (2);  "In 
General,"  §  72  (1);  post,  "Elections  or 
Appointments,"  §  80  (5). 

Establishment  of  Courts. — Loc.  Acts 
1903,  p.  379,  established  an  inferior  court 
with  a  salaried  clerk  in  certain  precincts  of 
the  -county;  prescribed  the  qualifications, 
powers,  liability  to  impeachment,  salaries, 
and  term  of  office  of  the  judges;  pro- 
vided for  the  jurisdiction  of  the  court, 
particularly  as  against  justices  of  the 
peace  and  notaries  public;  prescribed  cer-* 
tain  fees,  process,  and  laws  as  to  prac- 
tice; provided  for  an  auditing  of  the 
clerk's  accounts;  prohibited  the  further 
election  or  appointment  in  the  precincts 
of  justices  of  the  peace  and  notaries 
with  power  of  justices;  provided  for  the 
transfer  of  the  dockets  and  official  pa- 
pers of  such  offices;  and  repealed  all 
inconsistent  laws.  The  act  was  entitled 
"An  act  to  establish  an  inferior  court" 
in  such  precincts  "in  lieu  of  all  justices 
of  the  peace  and  notaries  public,  with 
powers  of  justices  of  the  peace  in  said 
precincts,  and  define  the  jurisdiction  and 
powers  of  said  courts  and  the  judges 
thereof."  Held  a  compliance  with  Const, 
art.  4,  §  45,  requiring  such  law  to  con- 
tain but  one  subject,  which  shall  be 
clearly  expressed  in  its  title.  State  v, 
Abernathy,  146  Ala.  689,  40  So.  353. 

Same— Abolishment  of  Justices'  Court. 
-rThe  title  of  Loc.  Acts  1911,  p.  274, 
"An  act  to  establish  an  inferior  civil 
court  in  lieu  of  justices  of  the  peace  for 
all  precincts  lying  within  or  partly 
within  the  city  of  Mobile,  is  sufficient  to 
support  provisions  in  the  body  of  the 
act  abolishing  justices'  courts  and  cre- 
ating an  inferior  court.  Clarke  v.  Carter, 
174  Ala.  266,  56  So.  974. 

Same— Jurisdiction. — ^The  provision  of 
Act  Dec.   5,  1900   (Acts   1900-01,  p.   107), 
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coilferring  jurisdiction  of  all  cases  for- 
merly triable  in  the  county  court  of 
Walker  county  upon  the  newly  created 
walker  county  law  and  equity  court 
was  germane  to  the  title.  Norvell  v. 
State,  143  Ala.  561,  3»  So.  3«7. 

Same— Punishment  of  Criminals. — Acts 
1994-^,  p.  527,  entitled  "An  act  to  es- 
tablish an  inferior  court  of  criminal  ju- 
risdiction in  the  city  of  Birmingham,  to 
define  its  powers  and  provide  for  the 
election  of  a  judge  and  appointment  of 
a  clerk  therefor,"  confers  on  such  court 
exclusive  jurisdiction  of  all  offenses 
against  *  the  bylaws  and  ordinances  of 
the  city,  with  power  to  allow  the  de- 
fendant to  confess  judgment  for  the  fine 
and  costs,  and,  if  such  fine  and  costs  be 
not  paid,  or  judgment  confessed  there- 
for, then  to  sentence  such  defendant  to 
har'd  labor  for  the  mayor  and  aldermen 
for  such  fine  and  costs.  Held,  that  § 
11  thereof,  providing  that  the  mayor 
and  aldermen  shall  establish  a  system  of 
hard  labor,  or  may  contract  the  labor 
of  all  persons  sentenced  to  hard  labor 
for  the  city,  is  not  obnoxious  to  Const, 
art.  4,  §  2,  requiring  that  the  subject  of 
each  law  •  shall  be  clearly  expressed  in 
its  title,  as  such  provision  is  consistent 
with  the  matters  expressed  in  the  title 
of  the  act.  Ex  parte  City  of  Birming- 
ham, 116  Ala.  186,  22  So.  454. 

'  Abolishment  of  Court — ^Transfer  of 
Cases. — Loc.  Acts  1911,  p.  30,  providing 
for  the  abolishment  of  a  court  and  a 
transfer  of  pending  cases,  is  not  in  vio- 
lation of  Const.  1901,  §  45,  because  the 
body  of  the  act  provides  for  the  transfer 
of  the  pending  cases  by  the  clerk  of 
court  which  is  not  mentioned  in  the  ti- 
tle. Ham  V.  Brock,  180  Ala.  505,  61  So. 
646. 

Same. — Loc.  Acts  1011»  p.  30,  abolish- 
ing a  county  court,  held  not  in  viola- 
tion of  Const.  1901,  §  45,  where  its  title, 
though  lengthy,  expressed  the  subject 
of  the  act.  Ham  v.  Brock,  180  Ala.  505, 
61    So.    646. 

Additional  Jurisdiction  of  County  Court 
— Removal  of  Cases.  —  Act  March  1, 
1901,  p.  1342,  entitled  "An  act  to  confer 
additional  jurisdiction  on  the  county 
court  of  Cullman  county,  Alabama,  and 
to  regulate  proceedings  therein,"  pro- 
vides,   in    §    1,     that     the    county    court 


shall  hav]&  jurisdiction  of  all  misdemean- 
ors committed  in  the  county  concurrent 
with  the  circuit  court.  Section  2  pro- 
vides that  the  presiding  judge  of  the 
circuit  court,  at  each  succeeding  term, 
shall  enter  on  the  minutes  on  the  day 
of  adjournment  an  order  transferring  to 
the  county  court  all  indictments  in  the 
circuit  court  against  persons  charged 
with  misdemeanors,  and  that  after  the 
making  of  such  order  exclusive  juris- 
diction shall  vest  in  the  county  court 
Held,  that  the  act  is  constitutional;  the 
provision  for  the  removal  of  cases  from 
the  circuit  court  and  for  the  exclusive 
jurisdiction  of  the  county  court  thereafter 
being  germane  to  the  purpose  announced 
in  the  title.  Cofer  v.  State,  168  Ala.  171, 
52  So.    934. 

Additionad  Jurisdiction  —  Solicitoi's 
Fees. — Acts  1900-01,  p.  1342,  §  »,  in  so 
far  as  it  provides  that  the  solicitor  of 
Cullman  county,  for  prosecuting  state 
cases  in  the  county  court  of  that  county, 
shall  receive  the  same  fees  as  for  sim- 
ilar services  in  the  circuit  court,  held  not 
in  violation  of  Organic  Law  (Const. 
1901)  §  45,  as  containing  matter  not 
within  the  title  of  the  act,  which  is:  "An 
act  to  confer  additional  jurisdiction  upon 
*  ♦  ♦  and  to  regulate  the  proceedings 
therein."  Roden  v.  Griffin,  179i  Ala.  633, 
60  So.  ^25. 

Jurisdiction  of  City  Recorder^ — ^Act 
Feb.  11,  1901  (Acts  1000-01,  p.  964), 
providing  that  the  recorder,  or  alderman 
of  the  city  of  Montgomery  acting  as  re- 
corder^ shall  have  jurisdiction  of  misde- 
meanors, entitled  "An  act  to  further  de- 
fine the  powers  and  duties  of  the  recorder 
of  the  city  of  Montgomery  and  alder- 
man of  the  city  of  Montgomery  acting 
as  recorder,"  sufficiently  complies  with 
Const,  art.  4,  §  2,  requiring  the  subject 
of  a  law  to  be  clearly  expressed  in  its 
title.  Jackson  v.  State,  136  Ala,  96,  33 
So.   SBS, 

Election  of  Judges — Incumbents  Hold- 
ing Over. — The  act  passed  in  1907  (Laws 
1907,  p.  517)  to  make  certain  judges 
elective  by  the  people  is  not  bad  because 
the  title  fails  to  designate  what  "people** 
are  to  elect.  State  v.  Gunter,  170  Ala. 
165,  54  So.  283;  distinguishing  Lindsay 
V,  United  States  Sav.,  etc.,  Co.,  120  Ala. 
156,   24  So.  171. 
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The  act  atlopted  in  1907  (Laws  1907, 
p.  517),  entitled  "An  act  to  make  the 
judges  of  Montgomery  city  court  *  *  * 
elective  by  the  people,"  which  provided 
in  §  1  for  such  an  election,  and  in 
§  %  that  the  incumbent  judges  should 
hold  office  until  a  date  following 
the  first  election,  does  not  contain  a 
subject  not  clearly  expressed  in  its  ti- 
tle. Thomas  v.  Gunter,  170  Ala.  1^,  54 
So.  283. 

Time  for  Holding  Court  in  Another 
Circuit.— The  title  of  Act  March  6,  1907, 
Gen.  Acts  1907,  p.  367,  entitled  "An  act 
to  amend"  Code  1S96,  §§  897,  911,  the 
first  of  which  sections  divides  the  state 
into  13  judicial  circuits,  and  the  second 
of  which  fixes  the  times  of  holding  the 
court  in  the  Thirteenth  circuit,  is  not 
sufficiently  broad  to  include  a  provi- 
sion fixing  the  terms  for  holding  the 
court  in  the  Fifteenth  cirk:uit,.  which 
circuit  was  composed  of  countres  pre- 
viously in  the  Fifth  and  Second  circuits; 
and  the  provision  is  void  under  Const. 
1901,  art.  4,  §  45,  providing  that  each  law 
shall  contain  but  one  subject,  expressed 
in  its  title.  Harris  v.  State,  155  Ala.  673, 
45  So.  216;  Louisville  &  N.  R.  Co.  v. 
Grant,  153  Ala.  112,  45  So.  226;  Wilson 
V,  State,  155  Ala.  674,  45  So.  227;  Ex 
parte   Smith,  155  Ala.  675,  45   So.  228. 

Act  Sept.  2®,  1903  (Loc.  Acts  1903,  p. 
391),  entitled  an  act  to  "fix  the  time  of 
holding  courts  in  the  Fourteenth  judicial 
circuit  of"  the  state,  which  fixes  the 
terms  of  court  for  the  counties  compos- 
ing the  circuit  created  by  unconstitutional 
Act  March  6,  1903  (Acts  1903,  p.  88), 
is  invalid,  as  the  provisions  fixing  the 
terms  of  court  in  the  counties  are  not 
expressed  in  the  title,  within  Const.  *§ 
45.  Walker  v.  State,  142  Ala.  7,  39  So. 
242. 

§  79  (2)  Justices  of  the  Peace. 

See  ante,  "In  General,"  §  79  (1). 

Acts  1894-95,  p.  498,  is  entitled  "An  act 
to  limit  the  criminal  jurisdiction  of  jus- 
tices of  the  peace  and  notaries  public 
within  certain  precincts  in  J.  county  and 
in  the  wards  of  a  certain  city,"  and  pro- 
vides that  justices  and  notaries  in  such 
territory  shall  not  have  jurisdiction  over 
any  criminal  case,  except  to  take  affidavits 
and  to  issue  warrants  thereon  returnable 
to  the  police  court  of  B.  in  all  cases  in 
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which  that  court  has  jurisdiction,  and  to 
take  affidavits  and  issue  warrants  and 
examine  persons  charged  with  offenses  of 
which  such  court  has  not  jurisdiction. 
Held,  that  the  word  "jurisdiction,"  as  used 
in  the  title,  was  synonymous  with 
"power"  or  "authority,"  as  distinguished 
from  "power  to  hear  and  determine,"  and 
that  the  act  was  therefore  not  objection- 
able as  containing  matter  not  expressed 
in  the  title  of  the  act.  Lee  v.  State,  143 
Ala.  93,  39  So.  366. 

§  79  (8)  Drawing  and  Selection  of  Jurors* 

See  post,  "Amending  and  Repealing 
Acts,"  §  79   (4). 

Act  Feb.  17,  1885,  entitled  "An  act  to 
more  effectually  secure  competent  and 
well-qualified  jurors  in  the  several  coun- 
ties of  this  state"  (Acts  1884-85,  pp.  181- 
187),  by  which,  among  other  provisions, 
the  number  of  peremptory  challenges  in 
capital  cases  is  reduced  from  21  to  12,  is 
not  violative  of  the  constitutional  pro- 
vision (article  4,  §  2)  that  "each  law  shall 
contain  but  one  subject,  which  shall  be 
clearly  expressed  in  its  title."  Tatum  v. 
State,  82  Ala.  5,  2  So.  53il. 


§  79  (4)  Amending  and  Repealing  Acts. 

Title  to  Loc.  Acts,  1911,  p.  63,  changing 
the  time  of  holding  county  court  in  Clay 
county,  held  not  objectionable  for  failure 
to  indicate  in  what  respect  it  proposed  to 
amend  the  prior  act.  Robinson  v.  State, 
4  Ala.  App.  1,  58  So.  121. 

The  act  conferring  jurisdiction  on  the 
criminal  court  of  Pike  county  to  grant 
writs  of  mandamus,  etc.,  entitled  "An  act 
to  amend  §  23  of  an  act  to  establish  a 
criminal  court  for  the  county  of  Pike,  with 
criminal  jurisdiction  in  misdemeanor 
cases,"  etc.,  is  not  open  to  the  objection 
that  its  subject  matter  is  fiot  expressed  in 
is  title,  as  both  is  and  the  amended  section 
relate  to  and  prescribe  the  court's  juris- 
diction, and  the  reference  to  the  number 
of  the  section  is  a  sufficient  expression  in 
the  title  to  cover  any  provision  relating 
to  the  jurisdiction  of  the  court.  Mobile  & 
G.  R.  Co.  V,  Commissioners'  Court  of  Pike 
County,  97  Ala.  105,  11  So.  732. 

Act  Dec.  1(1,  1890  (Acts  1890-91,  p.  204) 
entitled  "An  act  to  amend  an  act  entitled 
an  act  to  more  effectually  secure  compe- 
tent and  well  qualified  jurors  in  the  county 
of  Montgomery,  approved  Feb.  21,  1887" 
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(Acts  1886-87,  p.  190),  being  original  in 
form,  and  competent  and  intelligible  in 
itself,  the  portion  of  the  title  reciting  that 
it  is  to  amend  an  act  approved  February 
21,  1887,  may  be  rejected  as  surplusage; 
and,  regarded,  the  act  does  not  violate 
Const,  art.  4,  §  2,  providing  that  each  law 
shall  contain  but  one  subject,  which  shall 
be  clearly  expressed  in  its  title.  Thomas 
V,  State,  124  Ala.  48,  27  So.  315. 

§  80. Public  Officers. 

See  ante,  "Courts,  Judges,  and  Jurors," 
§  79. 

§  80  (1)  In  General. 

The  title  to  Act  March  4,  1901  (Loc. 
Laws  1900-01,  p.  2255),  which  is  "an  act 
to  provide  an  official  stenographer  of  Jef- 
ferson county  and  prescribe  his  duties  and 
compensation,"  is  broad  enough  to  include 
the  provisions  of  §  5  that  the  transcript 
of  the  official  stenographer  shall  be  com- 
petent evidence  on  a  subsequent  trial  as  to 
the  testimony  of  witnesses  at  the  former 
trial.  Alabama  Western  R.  Co.  v.  Dow- 
ney, 177  Ala.  612,  58  So.  918. 

Stenographers^Fees — Costs. —  The  title 
of  an  act  "to  provide  for  the  appointment 
of  an  official  stenographer  for  each  of  the 
circuit  courts,  and  the  courts  of  like  jur- 
isdiction after  it;  to*prescribe  his  duties; 
to  fix  his  compensation,  and  to  provide 
for  the  payment  of  the  same"  (Acts  Sp. 
Sess.  1909,  p.  263),  is  broad  enough  to  em- 
brace provision  of  §  5  that  a  stenograph- 
er's fee  of  $3  shall  be  taxed  as  costs  and 
paid  into  county  treasury,  and  hence  the 
act  is  not  repugnant  to  Const.  1901,  §  45, 
providing  that  each  subject  of  an  act  shall 
be  clearly  expressed  in  its  title.  Clark  v. 
State,  4  Ala.  App.  105,  58  So.  682. 

§  80  (2)  Municipal  Officers  in  General. 

See  post,  "Compensation  and  Fees,"  § 
80   (6). 

The  statute  (Acts  1898-99,  p.  129)  en- 
titled "An  act  to  provide  the  manner  of 
selecting  the  police  force  of  the  city  of 
Birmingham  and  to  provide  for  the  effici- 
ent management  of  the  police  force  of 
said  city,"  which  declares  that  the  board 
of  commissioners  to  select  the  police 
force  shall  consist  of  seven  instead  of  five 
members,  as  originally  constituted;  that 
said  board  shall  be  elected  by  the  people, 
instead  of  appointed  by  the  governor,  as 
provided  in  a  former  act;  and  which  pre- 


scribes the  terms  of  office  of  each  mem- 
ber of  the  board,  the  time  for  their  elec- 
tion, and  the  manner  of  filing  vacancies, 
etc. — ^is  not  violate  of  §  2,  art.  4,  of  the 
constitution,  declaring  that  ''each  law 
shall  contain  but  one  subject  which  shall 
be  clearly  expressed  in  its  title.  State 
V,  MaCary,  128  Ala.  13®,  30  So.  641. 

Every  provision  in  Act  March  3,  1903, 
being  referable  to  an  cognate  to  the  sub- 
ject expressed  in  the  title,  "An  act  to 
establish  a  board  of  police  commission- 
ers of  the  city  of  *  *  *;  to  provide  for  the 
appointment  of  such  commissioners;  to 
define  their  powers  and  duties  and  to  reg- 
ulate the  police  department  of  said  city." 
it  does  not  violate  Const.  §  45,  providing 
that  "each  law  shall  contain  but  one  sub- 
ject, which  shall  be  clearly  expressed  in 
its  title."  Little  v.  State,  137  Ala.  659,  V> 
So.  134.  . 

Act  IJec.  12,  1892,  "to  establish  a  board 
of  commissioners  of  police  for  the  citv 
of  Birmingham,"  is  not  unconstitutional 
on  the  ground  that  it  provides  for  the  ap- 
pointment of  police  in  the  place  of  those 
then  serving,  and  that  this  object  is  not 
expressed  in  the  title.  Fox  v.  McDonald, 
101    Ala.    51,    13    So.    416. 

§  80  (8)  School  Officers. 

Act  March  2,  1901,  is  entitled  "An  act 
to  establish  a  text  book  board  for  the 
public  schools  of  C.  county,  and  to  define 
its  powers  and  duties,"  and  provides  for 
the  appointment  of  .members  of  the  board, 
who  are  to  select  a  uniform  series  of  text- 
books, and  that  no  part  of  the  public  school 
fund  shall  be  paid  to  any  school  in  which 
such  prescribed  books  are  not  used.  It 
provides  for  the  compensation  of  mem- 
bers, and  that  the  county  shall  pay  expense 
of  carrying  out  the  act.  Held,  that  the 
statute  is  not  in  violation  of  Const.  1875, 
art.  4,  §  2,  declaring  that  every  law  shall 
contain  but  one  subject,  which  shall  be 
clearly  expressed  in  its  title.  State  r. 
Griffin,   132  Ala.  47,  31  So.   112. 

The  provisions  of  Act  Feb.  7,  1899  (Acts 
1898-99,  p.  676),  making  the  term  of  office 
of  the  county  superintendent  of  education 
of  Montgomery  county  four  years,  is  in- 
valid, because  the  title  merely  provides 
"for  the  election"  of  county  superintend- 
ent of  education  of  Montgomery  county. 
State  V,   Thompson,   142  Ala.   98,    38   So. 
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079;  Miller  v.  State  (Ala.),  38  So.  1036; 
State  V.  Holcombe  (Ala.),  38  So.  1038; 
Walton  V.  State  (Ala.).  38  So.  103J. 

Act  March  2,  1901  (Acts  1900-01,  p. 
2070),  entitled  "An  act  to  change  the  cor- 
porate name  of  the  school  commissioners 
of  a  certain  township  to  trustees,  to  pro- 
vide for  their  election,  and  to  further  de- 
fine their  powers  and  duties,"  which  pro- 
vided for  the  change  of  name,  the  powers 
of  the  trustees,  their  vested  rights  and 
power  to  enforce  all  contracts,  and  their 
election  aAd  tenure  of  office,  is  not  in 
violation  of  Const.  1875,  art  4,  §  2,  pro- 
viding that  each  law  shall  contain  but  one 
subject,  which  shall  be  clearly  expressed 
in  the  title.  Courtner  v.  Etheredge,  149 
Ala.  78,  43  So.  368. 

§  80  (4)  Assessors  and  Tax  Officers. 

See  ante,   "Municipal   Officers  in   Gen- 
eral," §  80  (2). 

Establishing  of  Board  of  Revenue — Re- 
construction of  Existing  Board. — Under 
Const,  art.  4,  §  2,  providing  that  each  law 
shall  contain  but  one  subject,  which  shall 
be  clearly  expressed  in  its  title.  Act  Dec. 
17,  1894.  entitled  "An  act  to  establish  a 
loard  of  revenue"  for  a  certain  county, 
s  not  invalid  for  the  reason  that,  in  fact, 
he  act  provides  for  the  reconstruction 
md  reformation  of  the  board  of  revenue 
existing  in  such  county.  State  v.  Rogers, 
07  Ala.  444,  19  So.  909. 
Same— Authority*— Act  March  11,  1875, 
ntitled  "An  act  to  establish  a  board  of 
evenue  for  Montgomery  county,"  and 
»roviding  that  the  board  shall  exercise 
he  same  supervising  control  over  the  tax 
ollector  and  tax  assessor  of  the  county, 
nd  their  bonds  and  removal  from  office, 
s  it  required  "by  law  of  the  commission- 
rs  of  the  county,  is  not  violative  of  the 
onstitutional  provision  that  each  law 
hall  contain  but  one  subject,  which  shall 
e  clearly  expressed  in  the  title,  on  the 
round  that  its  object  is  not  clearly  ex- 
ressed  in  its  title.  Board  of  Revenue  v. 
ai'ber,  53  Ala.  589. 

Same — Same. — Act  Aug.  9,  1907  (Loc. 
cts^l907,  p.  860),  entitled  "An  act  to  es- 
iblish  a  board  of  revenue  for  Houston 
)unty,"  divides  the  county  into  five  rev- 
lue  districts,  appoints  certain  persons  as 
embers  of  the  board,  naming  one  for 
ich    district,   and   provides   for   elections 


in  the  future  and  that  each  member  of 
the  board  must  be  a  bona  fide  resident  of 
the  district  from  which  he  is  elected. 
Held,  that  since  boards  of  revenue  have 
existed  in  various  counties  as  a  substitute 
for  courts  of  county  commissioners,  with 
like  powers  and  duties,  by  conferring  on 
such  broad  the  powers  of  the  court  of 
county  commissioners,  from  which  would 
also  follow  the  abolition  of  that  court, 
etc.,  the  act  does  not  violates  Const.  §  45, 
providing  that  each  law  shall  contain  but 
one  subject,  which  shall  be  clearly  ex- 
pressed in  the  title,  except  that  the  sub- 
ject of  changing  the  ferm  of  office  of  road 
overseers,  is  not  included  in  the  *title,  and 
their  term  would  remain  four  years,  as 
provided  by  Code  1896,  §  2454.  State  v, 
Brackin,  154  Ala.  151,  45  So.  841. 

Ratification  of  Election  of  Reveune 
Commissioners  —  Extending  Term  of 
Office. — Act  Nov.  28,  1868  (Sess.  Laws 
1868,  p.  352),  entitled  "An  act  to  ratify 
and  confirm  the  election  held  on  certain 
days  for  commissioners  of  revenue  of 
Mobile,  Chambers,  and  Baldwin  counties, 
and  providing  for  filling  vacancies  in  said 
board,"  and  extending  the  term  of  office 
of  the  persons  so  elected,  is  not  uncon- 
stitutional because  the  provision  extend- 
ing the  term  of  office  was  not  specifically 
stated  in  the  title.  State  v.  Price,  50  Ala. 
568. 

§  80  (5)  Elections  or  Appointments. 

Pamph.  Acts  1878-79,  pp.  418,  419,  are 
entitled  "An  act  to  authorize  the  gover- 
nor, by  and  with  the  consent  of  the  senate, 
to  appoint  the  judge  of  the  city  court  of 
Montgomery."  At  the  passage  of  the  act 
there  was  an  incumbent  of  the  offiee  hold- 
ing, under  Const.  1868,  a  fixed  term  of 
office,  and  entitled  to  hold  the  office,  if 
there  was  no  legislative  abolition  of  the 
court,  until  the  next  general  election  of 
judges,  and  until  the  election  and  qual- 
ification of  his  successor.  The  present 
constitution  entitled  the  incumbent  to  re- 
main in  office  until  1880 — the  expiration 
of  the  term  for  which  he  had  been  elected. 
Section  1  of  the  act  provides  the  mode  of 
filling  the  office  on  the  expiration  of  the 
term  of  the  then  incumbent.  Section  2 
provides  that  the  term  of  office  shall  be 
six  years,  and  until  the  close  of  the  ses- 
sion   of   the   general    assembly    at   which 
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his  successor  is  appointed  and  confirmed, 
and,  "in  case  of  any  vacancy  in  said  office 
of  judge  of  said  city  court  after  the  pass- 
age of  this  act,  such  vacancy  shall  be 
filled  by  the  governor,  and  the  person 
thus  appointed  shall  hold  the  office  until 
the  close  of  the  next  ensuing  session  of 
the  general  assembly  and  until  his  suc- 
cessor is  appealed  and  confirmed."  Held, 
that  the  title  is  broad  enough  to  compre- 
hend the  clause  conferring  on  the  gov- 
ernor the  power  to  fill  vacancies,  under 
the  clause  of  the  constitution  providing 
that  each  law  shall  contain  but  one  sub- 
ject, which  shall  be  clearly  expressed  in 
its  title.  State  v.  Sayre,  118  Ala.  1,  24 
So.  89. 

Act  Nov.  25,  1868,  entitled  "An  act  to 
authorize  the  governor  to  fill  vacancies  in 
certain  county  offices,"  is  not  violative  of 
Const,  art.  4,  §  2,  requiring  that  each  law 
shall  contain  but  one  subject,  which  shall 
be  clearly  expressed  in  the  title,  on  the 
ground  that  the  title  does  not  specify 
what  particular  county  offices  are  to  be 
filed.     Falconer  v.  Robinson,  46  Ala.  340. 

The  title,  "An  act  to  authorize  the 
governor  to  fill  vacancies  in  certain  county 
offices,"  is  a  sufficient  title.  The  subject 
of  this  law  is  by  whom  vacancies  in  cer- 
tain county  offices  shall  be  filed.  The 
title  clearly  expresses  this.  They  are  to 
be  filled  by  governor.  The  title  need  not 
state  what  particular  county  offices  are 
to  be  filled  by  him.  That  is  a  part  of  the 
matter  and  substance  of  the  law,  and  the 
body  of  the  law,  not  the  title,  is  the  ap- 
propriate place  to  express  it.  To  require 
it  to  be  expressed  in  the  title  would  be  to 
require  the  title  to  express,  not  only  the 
subject,  but  also  the  matter  and  substance, 
of  the  law.  Falconer  v,  Robinson,  46  Ala. 
340. 

§  80  (6)  Compensation  and  Fees. 

Acts  1903,  p.  108,  entitled  "An  act  to 
fix  and  provides  for  the  salaries  of  may- 
ors in  cities  in  the  state,"  and  declaring 
that  in  all  cities  having  over  35,000  popu- 
lation to  the  last  federal  census  the  mayor 
shall  receive  a  salary  of  $2,500,  is  not  ob- 
jectionable on  the  ground  that  its  sub- 
ject is  not  stated  in  its  title,  as  required 
by  Const.  §  45.  Griffin  v.  Drennen,  145 
Ala.  128,  40  So.  1016. 

§  80  (7)  Amending  and  Repealing  Acts. 

Acts    1894-95,    p.    738,    is    entitled,    "To 


amend  §§  8  and  10  of  an  act  to  create  the 
board  of  education  of  the  city  of  Birm- 
ingham, and  to  prescribe  the  powers  and 
duties  of  the  same."  Section  8  of  the 
amended  act  (Acts  1884-85,  p.  8)  gives  the 
board  power  to  charge  fees  in  the 
schools,  and  §  10  provides  that  school 
funds  shall  be  paid  into  city  treasury,  and 
be  distributed  as  the  board  may  direct, 
and  that  not  more  than  4  per  cent,  of  the 
money  derived  from  the  state  shall  be 
used  otherwise  than  for  payment  of  teach- 
ers. After '  amending  said  sections,  the 
amendatory  act  (§  -4)  provides  for  a  levy 
of  a  tax  of  20  cents  on  the  value  of  every 
$100  worth  of  properly  in  the  city,  for 
promotion  of  education  therein.  Held, 
that  the  amendatory  act  v/as  in  violation 
of  Const,  art.  4,  §  2,  requiring  that  each 
law  shall  contain  but  one  subject,  which 
shall  be  clearly  expressed  in  the  title. 
State  V,  Southern  Ry.  Co.,  115  Ala,  250, 22 
So.   589. 

§  81.  Validity  of  Acts  as  Affected  by 
Title. 

See  ante,  "Subjects  and  Titles  of  Acts," 
§  34  (10). 

IV.  AMENDMENT,  REVISION,  AND 
CODIFICATION. 

See  post,  "Repeal,  Suspension,  Expira- 
tion, and  Revival,"  V. 

§  82.  Constitutional  Reqniremaits.  and 
Restrictions. 

See  ante,  "Amendment  of  Pending 
Bills,"  §  7;  post,  "Necessity  in  Gen- 
eral," §  91  (1). 

Const.  1868,  art.  4,  §  2,  forbidding  the 
revision  of  law  by  reference  to  the  title, 
and  requiring  so  much  of  the  act  as  is 
amended  to  be  set  forth  in  the  amending 
act,  does  not  apply  to  legislation  existing 
at  its  adoption.  Phcenix  Assur.  Co.  ?• 
Fire  Department  of  City  of  Montgomery, 
23  So.  843,  117  Ala.  631. 

§  83.  Nature  of  Amendatory  or  SnppU- 
mental  Acts. 

Under  the  constitution  of  Alabama, 
every  amendatory  statute  is,  in  its  nd- 
ture,  a  revision  of  the  statute  amended, 
taking  the  place  of  the  latter.  Bradley  v. 
State,  69  Ala.  318. 

Loc.  Acts  1907,  p.  628,  providing  for  the 
appointment  by  the  judges  of  the  city 
court  of    Birmingham    of  the    necessary 
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bailiffs  for  such  court,  was  intended  as  a 
revision  of  the  entire  law  in  regard  to 
bailiffs  of  such  court.  Miller  v.  Griffith, 
a 71  Ala.  337,  54  So.  660;  Miller  v,  Payne, 
173  Ala.  723,  54  So.  652. 

Reference  statutes  are  not  strictly 
amendatory  or  revisory  in  character^  and 
are  not  obnoxious  to  the  constitutional 
provision  which  forbids  *a  law  to  be  re- 
vised, amended,  or  the  provisions  there- 
of to  be  extended  or  conferred  by  refer- 
ence to  its  title  only,  which  prohibition  is 
directed  against  the  practice  of  amending 
or  revising  laws  by  additions  or  other 
alterations,  which  without  the  presence 
of  the  original  act  are  usually  unintelli- 
gible. Savage  v,  Wallace,  51  So.  60S,  165 
Ala.  672. 

Acts  1886-87,  p.  157,  §  11,  providing 
that  the  sheriff  shall  serve  a  copy  of  the 
"special  jury  drawn  to  try"-  the  case,  to- 
gether with  a  copy  of  the  jurors  drawn 
and  summoned  for  such  week,  and  a  copy 
of  the  indictment,  one  entire  day  before 
the  day  set  for  trial,  is  an  independent 
statute,  and  not  an  amendment  of  Cr. 
Code,  §  4449,  providing  that  a  copy  of  the 
indictment,  and  a  list  of  jurors  sum- 
moned for  the  trial,  including  the  regu- 
lar jury  summoned  for  the  week  in  which 
the  case  is  set  for  trial,  shall  be  served 
on  defendant,  or  his  counsel,  at  least  one 
entire  day  before  the  day  of  trial.  Hence, 
it  does  not  violate  Const,  art.  4,  §  2,  re- 
lating to  amendments  without  referring 
to  'the  Code.  Burton  v.  State,  107  Ala. 
108,   18  So.  284. 

ft 

g  84.  Acts  Which  May  Be  Amended. 

g  85.  In  General. 

The  legislature  by  a  subsequent  stat- 
ute may  modify  a  previous  act  of  the 
same  session.  Mobile  &  O.  R.  Co.  v. 
State,  29  Ala.  573. 

i    86.     Existence    and     Validity    of    Act 
Amended. 

The  legislature  may  amend  an  original 
id  which  has  been  amended  and  re- 
>ealed,  disregarding  the  amendatory  and 
'epealing  act.  Harper  v.  State,  109  Ala. 
J8,   19   So.  857. 

A  statute  amending  an  act  which  had 
>reviously  been  amended  is  constitu- 
ional,  although  the  former  amendment 
vas  passed  under  Const.  1868,  art.  4,  §  2, 
vhich  .  provided    that  any    section    of   a 


statute  which  is  amended  shall  be  there* 
by  repealed.  State  v,  Warford,  84  Ala. 
15,  3  So.  911,  following  Wilkinson*  v* 
Ketler,  69  Ala.  306. 

Act  Feb.  11,  1891,  entitled  an  act  "To 
amend  an  act  entitled  an  act  'to  expedite 
the  trial  of  capital  cases  in  Jefferson 
county* "  (Acts  1890-91,  p.  561),  and  limit- 
ing the  number  of  challenges  to  be  al- 
lowed the  defendant  in  a  capital  case,  is 
not  invalid  as  a  reenactment  of  a  section 
of  the  original  act,  which  had  been  re- 
pealed by  an  intervening  act,  but  is  to  in- 
sert in  the  amendatory  act  a  provision 
cognate  to  the  subject  of  that  act.  Stone 
V.  State,  34  So.  629,  137  Ala..  1. 

§  87.  Title  of  Amending  Act 

See  post,  "Reference  to  and  Identifica- 
tion of  Act  Amended,"  §  88. 

The  title  of  a  bill  as  originally  intro- 
duced was:  "To  further  regulate  opening, 
closing,  keeping  and-  selling  or  giving 
away  spirituous  *  *  *  liquors  under  a 
license  operating  saloons  *  *  *  and 
to  punish  the  violation  thereof."  The 
title  of  a  substitute,  which  became  a  law 
(Acts  1907,  p,  518),  was:  "To  further  reg- 
ulate the  opening,  closing  and  operating 
saloons  and  giving  away  or  selling  spirit- 


uous 


*    *     * 


liquors  under  a  license 
♦  *  *  and  to  punish  violations  thereof." 
Held,  that  the  title  of  the  substitute  was 
but  an  expansion  of  the  title  of  the  orig- 
inal bill,  and  was  not  a  departure  from 
the  purpose  of  the  original  bill  within 
Const.  §  61,  providing  that  no  bill  shall 
be  so  amended  on  its  passage  as  to  change 
its  original  purpose.  Fourment  v.  State, 
46  So.  266,  155  Ala.  109.     , 

Act  Feb.  11,  1891,  entitled  an  act  "To 
amend  an  act  entitled  an  act  'to  expedite 
the  trial  of  capital  cases  in  Jefferson 
county'"  (Acts  1890-91,  p.  561),  is  not 
unconstitutional  on  the  ground  that  the 
title  does  not  identify  the  act  proposed 
to  be  amended  because  of  failure  to  refer 
to  the  date  of  approval  of  the  act 
amended,  the  act  of  February  11,  1869 
(Acts  1^88-89,  p.  324),  being  the  only  act 
of  that  title  in  existence  at  the  time  the 
amendatory  act  was  passed.  Stone  v. 
State,  34  So.  629,  137  Ala.  1. 

§  88.  Reference  to  and  Identification  of 
Act  Amended. 

See  ante,   "Title  of  Amending  Act,"  § 
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87;  post,  ''Setting  Forth  Provision  as 
Altered  or  Amended,"  §  91. 

§  88  (1)  In  GeneraL 

See  ante,  "Nature  of  Amendatory  or 
Supplemental  Acts/'  §  83. 

Independent  Acta.— Const.  1901,  §  45, 
providing  that  no  "law"  shall  be  revived, 
amended,  or  the  provisions  thereof  ex- 
tended or  conferred,  by  reference  to  its 
title  only,  but  so  much  thereof  as  is  re- 
vived, amended,  extended,  or  conferred 
shall  be  enacted  and  published  at  length, 
reaches  only  those  cases  where  the  act  is 
strictly  amendatory  or  revisory  in  its 
character;  and  if  a  law  is  in  itself  com- 
plete, intelligible,  and  original  in  form, 
it  does  not  fall  within  the  meaning  of  the 
constitution.  Miller  v,  Griffith,  171  Ala. 
337,  54  So.  650;  Miller  v.  Payne,  173  Ala. 
723,  54  So.  652. 

Acts  1886-87,  p.  157,  §  11,  providing  that 
the  sheriff  shall  serve  on  the  defendant  a 
copy  of  the  list  of  the  "special  jury  drawn 
to  try"  the  cause,  together  with  a  copy 
of  the  list  of  jurors  drawn  and  summoned 
for  the  week,  and  a  copy  of  the  indict- 
ment, one  entire  day  before  the  day  set 
for  the  trial,  is  an  independent  act,  and 
not  an  amendment  of  Crim.  Code,  art. 
4449,  and  hence'  is  not  a  violation  of 
Const,  art.  4,  §  2,  forbidding  amendments 
to  the  Code  without  referring  thereto. 
Burton  v.  State,  107  Ala.  108.  18  So.  284. 

Application  and  Sufficiency  of  Refer- 
ence.—Act  Feb.  18,  1895  (Acts  1894-95, 
p.  1088),  entitled  "An  act  to  amend  an 
act  for  the  trial  of  misdemeanors  in  Shel- 
by county,  approved  February  12,  1891," 
provides  (§  1)'  that  an  act  entitled  "An 
act  to  regulate  the  trial  of  misdemeanors 
in  Shelby  county,  approved  February  21, 
1893,"  be  amended  so  as  to  read  as  fol- 
lows, etc.  Held,  that  it  was  the  law  of 
1891  which  was  intended  to  be  amended, 
and  that  the  date  mentioned  in  the  body 
of  the  act  may  be  treated  as  surplusage. 
Harper  v.  State,  109  Ala.  28,  19   So.  857. 

Reference  to  Title  Only— Reference  to 
One  Section  of  Act  by  Another  Section. 

— Acts  1900-01,  p.  11242,  prescribing  a  pen- 
alty in  §  5  for  the  violation  of  §  1,  pro- 
viding that  it  is  unlawful  for  the  owner 
of  stock  to  knowingly  permit  them  to 
run  at  large,  is  not  unconstitutional  as  in 
violation  of  Const.   1901,  §   45,  providing 


that  the  provisions  of  an  act  can  not  be 
incorporated  in  another  act  by  reference 
to  the  title  of  the  former;  since  it  was  not 
intended  to  prevent  reference  to  one 
section  of  an  act  by  another  section  of 
the  same  act.  Flowers  v.  State,  53  So. 
276,  168  Ala.  147,  disting^uishing  Barnfaill 
V,  Tcague,  96  Ala.  207,  11  So.  444. 

Reference  Statutes.  —  Reference  stat- 
utes are  in  form  original,  and  in  them- 
selves intelligible  and  complete,  where 
they  refer  to  and  by  reference  adopt, 
wholly  or  partially,  preexisting  statutes, 
the  statutes  referred  to  being  treated  as 
if  incorporated  into  and  forming  part  of 
that  which  makes  the  reference;  and  the 
two  coexist  as  separate  legislative  enact- 
ments, each  having  its  appointed  sphere 
of  action;  and  the  alteration,  change,  or 
repeal  of  one  does  not  operate  or  affect 
the  other.  Savage  v,  Wallace,  51  So. 
605,  165  Ala.  572. 

Amended  by  Implication. —  When  a 
statute  amends  another  one  by  implica- 
tion, it  is  not  necessary  that  the  amend- 
ing statute  should  even  refer  to  the  one 
amended.  Washington  v.  State,  72  Ala. 
272. 

§  88  (8)  Reference  to  Title  or  Recital  of 
provisions  Amended. 

See  post,  "Separate  or  Additional  Leg- 
islation,". §  91  (2). 

In  General. — A  constitutional  provi- 
sion to  the  effect  that  no  law  shall  be  re- 
vived, amended,  or  the  provisions  there- 
of extended  or  conferred  by  reference  to 
its  title  only  must  be  complied  with  to 
render  the  amended  act  valid.  Bay  Shell 
Road  Co.  V.  O'Donnell,  87  Ala.  376.  6  So. 
119;  Barnhill  v,  Teague,  96  Ala.  207,  11 
So.  444;  Tuskaloosa  Bridge  Co.  v.  Olm- 
stead,  41  Ala.  9;  Rice  v.  Wcstcott.  108 
Ala.  353,  18  So.  844;  McMiller  v,  ©erry, 
101  Ala.  5^1,  14  So.  655;  Rose  v.  Lamp- 
ley,  146  Ala.  445,  41  So.  521;  Rogers  r. 
Torbut,  58  Ala.  523;  Stewart  v.  Court  of 
County  Comm'rs,  82  Ala.  209,  2   So.  270. 

However,  a  constitutional  provision  to 
the  effect  that  no  law  shall  be  amended 
•by  reference  to  its  title  only,  but  so  much 
thereof  as  is  amended  shall  be  reenacted 
and  published  at  length,  only  applies  to 
amendments  which  without  the  presence 
of  the  original  act  are  unintelligible. 
Courtner  v.  Etheredge,  149  Ala.  78,  43  So. 
368. 
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Sections  of  a  statute  to  be  amended 
need  aot  be  set  out  in  full  and  followed 
by  the  proposed  amendment,  but  it  is 
sufficient  to  set  out  the  law  as  amended. 
Bray  v.  State,  37  So.  250,  140  Ala.  172; 
Thomas  v.  State,  124  Ala.  48,  27  So.  315; 
Montgomery  v.  State,  107  Ala.  372,  18 
So.  157. 

Where  a  special  statute  refers  for  the 
manner  of  its  execution  to  an  existing 
general  law,  the  latter  is  not  thereby  in- 
corporated in  the  special  act  so  that  it 
must  be  set  out  as  an  amended  act. 
Thomas  v.  State,  124  Ala.  48,  27  So.  31>5. 

Locating  County  Boundary  Lines. — 
Act  Feb.  »,  1893,  entitled  *'An  act  to  de- 
clare inoperative  an  act  entitled  'An  act 
to  change  the  boundary  lines  between 
the  counties  of  Talladega  and  Clay,  in  this 
state,'  approved  Janurary  10,  1877,  and  to 
provide  for  the  location  of  the  lines  be- 
tween said  counties,"  violates  Const,  art. 
-i.  §  df  'providing  that  no  law  shall  be  re- 
vived, amended,  or  th^  provisions  there- 
of extended  or  conferred,  by  reference 
to  its  title  only.  McMiller  v.  Berry,  101 
Ala.  531,  14  So.  &55. 

Establishment     of      Agricultural     Dis- 
trict— Section  2,  art.  4,   Const.,  provides 
that  "no  law  shall  be  revived,  amended, 
or    the  provisions    thereof   extended    or 
conferred  by  reference  to  its  title  only; 
but     so    much    thereof     as     is     revived, 
amended,  extended,  or  conferred  shall  be 
reenacted     and     published      at     length." 
Held,  that  §  4,  Act  Feb.  23,  1883  (Acts 
1882-83,  pp.  -616-618),  which   seeks  to  ex- 
tend   the   provisions  of  the   act  .entitled 
''An   act  to   establish   the   Canebrake   ag- 
ricultural district,"  and  other  laws  amend- 
atory thereof,   over   the    territory   of   all 
new    districts   which    may    be   designated 
by    the    court   of    county    commissioners, 
under  the  authority  given   them  by   this 
act,  by  reference  only  to  the  title  of  the 
act  sought  to   be  extended,  violates  said 
section,  and  renders  the  whole  act  void. 
Stewart  v.   Court   of   County   Com'rs,   82 
Ala,  209,  2  So.  270. 

Satisfaction  of  Liens^ — Acts  1888-89,  p. 
60,  §  3,  entitled  "An  act  to  amend  an  act 
entitled  *An  act  to  provide  for  the  regis- 
tration and  lien  of  judgments,  ♦  *  ** " 
^which  seeks  to  extend  "the  taws  relating 
to  the  satisfaction  of  mortgages  to  the 
satisfaction   of  the  liens   created  by   this 


act/'  violates  Const  art.  4,  §  2,  providing 
that  no  law  shall  be  extended  by  refer- 
ence to  its  title  only.  Rice  v,  Westcott, 
108  Ala.  353,  18  So.  844. 

Incorporation    of    Bridge    Company. — 

Act  Feb.  3,  1«66,  entitled  "An  act  to 
amend  an  act  to  incorporate  a  company 
to  build  a  bridge  across  the  Warrior  river 
opposite  the  city  of  Tuskaloosa,  approved 
January  2,  1833,"  contravenes  Const,  art. 
4,  §  2,  in  that  it  fails  to  set  forth  the 
amended  act  at  length,  and  is  therefore 
void.  Tuskaloosa  Bridge  Co.  v,  Olm- 
stead,  41  Ala.  9. 

Intoxicating  Liquors. — Gen.  Acts  1907, 
p.  366,  punishing  any  person  making,  aid- 
ing, or  abetting  an  unlawful  sale,  pur- 
chase, or  gift  of  intoxicating  liquors,  and 
providing  that  a  conviction  may  be  had 
lor  a  violation  of  the  act  under  an  indict- 
ment for  retailing  liquors  without  a  li- 
cense, is  in  form  original  and  complete, 
and  is  not,  when  applied  to  an  act  pro- 
hibiting the  sale  of  intoxicating  liquors 
in  a  designated  county,  obnoxious  to 
Const.  1901,  §  4*5,  providing  that  no  law 
shall  be  amended  by  reference  to  title 
only.  Darrington  v.  State,  50  So.  396, 
162  Ala.  60. 

Dispensary  Act — Loc.  Acts  1898^9, 
pp.  1632,  1633,  declaring  that  the  provi- 
sions of  the  "Moody  bill  shall  be  opera- 
tive in  the  town  of  Georgiana,"  etc.,  is  in 
conflict  with  Const.  1901,  §  45,  providing 
that  the  provisions  of  a  law  can  not  <be 
extended  by  reference  to  its  title  only. 
Rose  V,  Lampley,  41  So.  521,  146  Ala. 
445. 

Stock  Laws. — So  much  of  Act  Feb.  12, 
1885,  §  2,  providing  that  it  shall  be  un- 
lawful to  allow  any  loose  animal  to  run 
at  large  upon  the  Bay  Shell  road,  as  de- 
clares that  any  afiimal  so  found  "may  be 
by  any  officer  or  employee  of  said  Bay 
Shell  Road  Company  taken  up  and  es- 
trayed  in  the  manner  provided  by  article 
1,  c.  7,  tit.  13,  pt.  1,  Code,"  is  void,  under 
Const.  1875,  art.  4,  §  2,  which  provides 
that  "no  law  shall  be  revived,  amended, 
or  the  provisions  thereof  extended  or  con- 
ferred, 'by  reference  to  its  title  only,  but 
so  much  thereof  as  is  revived,  amended, 
extended,  or  conferred  shall  be  reen- 
acted and  published  at  length."  Bay 
Shell  Road  Co.  v.  O'Donncll,  87  Ala.  376, 
6  So.  119. 


1096 


Statutes 


§§  88  (2)^ 


Act  Dec.  9,  1890  (Acts  1890-91,  p.  59)» 
provides  for  impounding*  of  stock  run- 
ning at  large  in  Pike  county,  and  for  the 
recovery  of  damages  done  by  such  stock. 
Section  3  provides  that,  if  the  owner  of 
an  animal  found  at  large  on  the  prem- 
ises of  another  is  unknown,  "the  person 
taking  it  up  shall  proceed  as  though  such 
animal  was  estray,  and  in  accordance 
with  the  laws  provided  in  the  case  of  es- 
trays,"  but  the  laws  referred  to  are  not 
set  out.  Held,  that  so  much  of  the  act 
as  provides  for  distraining  animals  is 
void  under  Const,  art.  4,  §  2,  which  pro- 
vides that  "no  law  shall  be  revived, 
amended,  or  the  provisions  thereof  ex- 
tended or  conferred  by  reference  to  its 
title  only,  but  so  much  thereof  as  is  re- 
vived, amended,  extended,  or  conferred 
shall  ,be  reenacted  and  published  at 
length."  Barnhill  v.  Teague,  96  Ala.  207, 
11  So.  444. 

Stock  Law  Election— Contests— lAdop- 
tion  of  Statute.— Gen.  Laws  1'903,  p.  434, 
§  7,  providing  that  an  election  to  detei;- 
mine  whether  stock  shall  be  prohibited 
from  running  at  large  may  be  contested 
on  the  same  grounds  and  in  the  same 
manner  as  contests  of  election  of  con- 
stable are  held,  is  not  obnoxious  to  Const, 
art.  4,  §  45,  providing  that  no  law  shall 
be  revived,  amended,  or  extended  by  ref- 
erence to  its  title  only,  and  the  section 
adopts  the  law  relating  to  contests  of 
election  of  constable.  Beason  v,  Shaw, 
42  So.  ^ll,  148  Ala.  544. 

Pajmient  of  Bonds  Issued  under  Prior 
Act — Independent  Act. — Act  Dec.  7,  1898 
(Acts  1898-99,  p.  43),  and  acts  amenda- 
tory thereof,  authorizes  the  county  of 
Jackson  to  issue  bonds  to  the  amount  of 
$250,000  to  build  macadamized  roads  and 
bridges  in  such  county.  The  total  bonds 
issued  prior  to  November  1,  1902, 
amounted  to  $187,'500,  and,  the  money  re- 
ceived thereform  having  been  expended 
without  completing  the  system  of  roads 
contemplated,  the  board  of  county  com- 
missioners in  November,  1902,  author- 
ized the  issuance  of  the  remaining  bonds, 
and  to  facilitate  the  sale  thereof,  and  to 
provide  means  for  the  payment  of  prin- 
cipal and  interest  thereon.  Act  Feb.  28, 
1903,  was  passed,  authorizing  an  addi- 
tional levy  of  taxes  to  pay  such  bonds. 
Held,  that  such  latter  act  was  original 
in  its  nature,  and  not  amendatory  of  the 


former  act,  and  was  therefore  not  with- 
in Const.  §  45,  prohibiting  the  amend- 
ment of  an  existing  law  by  reference  to 
its  title  only.  Sisk  v.  Cargiie,  35  So.  114, 
136  Ala.  164. 

Code  Ad<^ted  by  Sini^e  Act^ — ^A  code 
adopted  by  a  single  act  of  the  legisla- 
ture, though  it  may  contain  inconsistent 
provisions,  and  one  section  may  be  mod- 
ified by  another,  is  not  within  the  letter 
or  spirit  of  Const,  art.  4,  §  S,  providing 
that  no  law  shall  be  revised,  amended  or 
extended  by  reference  to  the  title  only. 
Ex  parte  Thomas,  113  Ala.  1,  21  So.  369. 

Trial  of  Capital  Case-^Spedal  Jmn. 
— Act  Dec.  11,  1890,  §  10,  providing  that 
when  any  capital  case  stands  for  trial  the 
court  must,  on  the  first  day  of  the  term, 
make  the  order  for  the  summoning  of 
special  jurors  required  by  Code  1876,  { 
4874,  and  shall  then  open  court,  etc,  is 
not  unconstitutional  because  reference  is 
made  to  a  section  of  the  Code  without 
setting  it  out.  Thomas  v.  State,  124  Ala. 
48,  ^7  So.  315. 

Sale  of  Cotton  Seed  If  eal— Criows.— 
Within  the  meaning  of  Const.  1901^  S  45, 
providing  that,  "no  law  shall  be  revived, 
amended  or  the  provisions  thereof  ex- 
tended or  conferred,  by  reference  to  its 
title  only,  but  so  much  thereof  as  is  re- 
vived, amended,  extended,  or  conferred 
shall  be  reenacted  and  published  at 
length,'*  Act  Nov.  22,  1907  (Laws  Sp 
Sess.  1907,  p.  22)  §  5,  which  requires  cot- 
ton seed  meal,  sold  as  fertilizer,  to  be 
registered  as  required  by  the  fertilizer 
law,  does  not  extend  the  criminal  provi- 
sions of  the  fertilizer  law,  so  as  to  cover 
sales  of  cotton  seed  meal.  State  r.  La- 
mar, 178  Ala.  77,  59  So.  473,  quoting  with 
approval,  from  the  opinion  of  the  conn 
in  Bragg  v.  Rogers,  107  Ala.  444,  19  So 
909;  Bay  Shell  Road  Co.  ».  O'DonnelL 
87  Ala.  376,  6  So.  119. 

§  88.  Repeal  of  Provisi<Mi  Amended. 

See  post,  "Repeal  by  Amendatory  Ac: 
in   General,"  §  110. 

Const,  art.  4,  §  2,  which  requires  the 
repeal  of  such  sections  of  an  act  as  may 
be  amended,  imposes  the  duty  of  repeal- 
ing them  on  the  legislature;  but  if  the 
legislature  fails  to  perform  this  duty, 
they  are  repealed  by  virtue  of  the  con- 
stitution. Medical  College  v,  Muldon,  4S 
Ala.  603. 
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§  90.  Amendatory  ProTisions  in  GeneraL 

An  independent  legislative  act,  com- 
plete within  itself,  inconsistent  with  other 
statutory  provisions  on  the  same  sub- 
ject, is  not  an  amendment,  but  a  repeal. 
Gamble  v,  Hubbard,  148  Ala.  391,  41  So. 
903,  900;   Ex  parte  Pollard,  40  Ala.  T7. 

Act  Aug.  15,  1907  (Acts  1907,  p.  893), 
though  entirted  "An  act  to  amend"  cer- 
tain sections,  including  §  8,  of  Act  Oct. 
6,  1903  (Acts  1903,  p.  504),  does  not 
amend  such  section;  it  containing  no  pro- 
vision amendatory  of  it.  Revenue  Road 
Com'rs  of  Mobile  County  v.  State,  50  So. 
972,  163  Ala.  441. 

§  9>1.  Setting  Forth  Provision  as  Altered 
or  Amended. 

See  ante,  "Reference  to  and  Identifica- 
tion of  Act  Amended,"  §  88. 

§  91  (1)  Necessity  in  GeneraL 

See  ante,  "Constitutional  Requirements 
and  Restrictions,"   §   82. 

In  General. — Non-compliance  with  a 
constitutional  provision  to  the  effect  that 
no  law  shall  be  revised  or  amended  by 
reference  to  its  title  only,  but  that  so 
much  thereof  ^s  is  amended  or  revised 
shall  be  reenacted  and  published,  will 
render  the  amended  act  invalid.  (Bates  v. 
State,  118  Ala.  102,  24  So.  448,  Rose  v. 
Ivampley,  146  Ala.  445,  41  So.  5^1;  Jud- 
son  V,  Bessemer,  87  Ala.  240,  6   So.  267. 

Const.  1875,  art.  4,  §  2,  provides  that 
no  law  shall  be  revised  or  amended  by 
reference  to  its  title  only,  but  that  so 
much  thereof  as  is  revised  or  amended 
shall  be  reenacted  and  published.  Held, 
that  where  the  body  of  the  act  sets  out 
the  amendment  made  in  full,  it  is  not 
necessary  for  it  to  recite  or  set  out  the 
ok!  law  as  it  stood  before  the  amend- 
ment. State  V.  Patterson,  42  So.  19,  146 
Ala.  1158. 

Where  a  special  statute  refers  for  the 
manner  of  its  executi<Mi  to  an  existing 
g^eneral  law,  the  latter  is  not  thereby  in- 
corporated in  the  special  act  so  that  it 
must  be  set  out  as  an  amended  act 
Thomas  v.  State,  12^  Ala.  48,  27  So.  315. 

Juries. — ^Acts  1886-87,  p.  309,  §  1,  enti- 
tled "An  act,  to  amend  an  act  to  regu- 
late the  drawing  and  impaneling  of  grand 
and  petit  juries  in  Dallas  county,  approved 
Feb'y    14th,    188«,"    and    providing    "that 


upon  the  completion  of  the  roll  required 
to  be  made  by  section  one  of  the  above 
entitled  act,  said  commissioners  shall 
cause  to  be  prepared  slips"  of  paper, 
with  the  names  of  persons  eligible  as  ju- 
rors, etc.,  is  obnoxious  to  Const,  art.  4, 
§  2,  providing  that  no  law  shall  be 
amended  by  reference  to  its  title  only, 
but  so  miich  thereof  as  is  amended  shall 
be  reenacted  and  published  at  length,  in 
that  it  does  not  set  out  all  of  said  §  1, 
and  reference  thereto  is  necessary  to  as- 
certain its  import.  Bate 9  v.  State,  24  So. 
448,  118  Ala.  102. 

Municipal  Bonds^— Acts  ld88-89,  p.  1>85, 
I  36,  authorizing  the  issuance  of  munici-  « 
pal  bonds  'by  the  city  of  Bessemer,  pay- 
able in  50  years,  was  attempted  to  be 
amended  by  a  subsequent  act  of  the 
same  session  (Acts  1838-89,  p.  901)  by 
reducing  the  time  to  30  years,  but  that 
act  failed  to  set  out  in  full  the  section 
as  amended,  as  required  by  the  consti- 
tution. Held,  that  the  original  provision 
remained  unaffected.  Judson  v.  City  of 
Bessemer,  87  Ala.  240,  ^  So.  267. 

Dispensary  Act. — Loc.  Acts  1898-99,  pp. 
1632,  1633,  declaring  that  the  provisions 
of  the  "Moody  bill  shall  be  operative  in 
the  town  of  Georgiana,"  etc.,  is  in  con- 
flict with  Const.  1901,  §  45,  providing 
that  the  provisions  of  a  law  can  not  be 
extended  by  reference  to  its  title  only. 
Rose  V,  Lampley,  146  Ala.  445,  41  So. 
521. 

§  91  (2)  Separate  or  Additional  Legisla- 
tion. 

In  General. — A  constitutional  provision 
to  the  effect  that  no  law  shall  be  amended 
by  reference  to  its  title  only,  but  so  much 
thereby  as  is  amended  shall  be  reenacted 
and  published  at  length,  has  no  application 
to  separate  or  additional  legislation,  in- 
telligible and  complete  in  itself.  Street 
V,  Hoaten,  131  Ala.  492,  32  So.  «80; 
Thomas  v.  State,  1«4  Ala.  48,  27  So.  315; 
Montgomery  r.  Royal  Exch.  Assur. 
Corp.,  6  Ala.  App.  318,  59  So.  508;  Gandy 
r.  State,  86-  Ala.  20,  5  So.  420;  Lockhart 
V.  Troy,  48  Ala.  579;  ^heppard  v.  Bowl- 
ing, 127  Ala.  1,  28  So.  791;  Cobb  v.  Vary, 
120  Ala.  '263,  24  So.  442;  Phoenix  Assur. 
Co.  V.  Fire  Department,  117  Ala.  631,  23 
So.  -^3;  Birmingham  Union  R.  Co.  v. 
Elyton  Land  Co.,  114  Ala.  70,  21  So.  314; 
Bragg  V,    Rogers,    107   Ala.    444,   19    So. 
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909;  Courtner  v,  Etheredgc,  149  Ala.  7«» 
43  So.  368. 

Supplemental  Act. — ^An  act  "supple- 
mental" to  an  other  act  need  not  set  out 
the  act  to  which  it  is  supplemental,  in 
order  to  make  it  conform  to  the  consti- 
tution, which  requires,  in  case  of  the  re- 
vision or  amendment  of  a  former  act, 
that  the  "new  act"  stiall  contain  the  act 
"revised  or  amended."  Lockhart  v.  City 
of  Troy,  48  Ala.  579. 

Revenue  Law. — ^Const.  1901,  §  45,  rel- 
ative to  amendment  of  statutes,  held  to 
have  no  application  to  statutes  not  pur- 
porting to  amend  another  statute;  and 
•  hence  General  Revenue  Law  1911,  §  4, 
is  not  invalid  as  amending  Code  1907,  § 
1339,  without  reenacting  and  publishing 
it  at  length.  City  of  Montgomery  v. 
Royal  Exchange  Assur.  Corporation  of 
England,  5  Ala.  App.  318,  -59  So.  508. 

Tax  Sales — Land  Bid  in  by  State.— 
Acts  1894-95,  p.  488,  entitled  "An  act  to 
dispose  of  lands  ♦  *  *  sold  for  taxes 
and  bid  in  by  the  state,  *  *  *"  provides 
for  a  sale  of  such  lands,  and  that  the 
rights  of  purchasers  suing  for  possession 
shall  be  governed  by  Code  1886,  pt.  1,  tit. 
7,  c.  6,  §§  597,  600-603,  which  provide  "for 
the  rights  and  remedies  of  purchases  at 
tax  sales,"  but  make  no  provision  for  the 
disposition  of  lands  bid  in  for  taxes  by  the 
state.  Held,  that  the  former  act  does  not 
amend  the  latter,  and  hence  is  not  repug- 
nant to  Const.  1875,  art.  4,  §  2,  requiring 
amendatory   acts   to   reenact   the   part   of 

• 

the  old  act  that  is  amended  and  extended. 
Cobb  V.  Vary,  24  So.  442,  120  Ala.  263. 

Dispensary  Law. — The  dispensary  law 
(Acts  1898-99,  p.  108),  providing  that  mu- 
nicipal and  other  subdivisions  of  the 
state  may  engage  in  the  sale  of  liquor,  is 
not  in  violation  of  Const,  art.  4,  §  2,  de- 
claring that  no  law  shall  be  amended  or 
its  provisions  extended  by  reference  to  its 
title  only,  but  so  much  thereof  as  is 
amended  or  extended  shall  be  reenacted 
at  length  in  that  act,  on  the  ground  that 
it  should  have  been  in  form  amendatory 
of  all  the  municipal  eharters  of  the  state, 
and  that  its  title  should  have  expressed  a 
legislative  purpose  to  amend  such  char- 
ters. Sheppard  v,  Dowling,  127  Ala.  1, 
28  So.  791. 

Local  Option  Election. — Act  Nov.  27, 
1886,   is   entitled    "An   act  to    amend  an 


act  approved  December  12,  1862.  to 
amend  §  1544  of  the  Code  of  Ala- 
bama, so  far  as  applies  to  Butler  constr. 
Ala.,  so  as  to  authorize  the  probate  judgt 
of  said  county  to  order  an  election  to 
determine  whether  spirituous,  vinous,  o: 
malt  liquors  shall  be  sold,  given  away, 
or  otherwise  disposed  of  in  precinct  it 
of  said  county."  Held,  that  regardirz 
the  reference  in  the  title  to  the  amcn<ied 
act  as  surplusage,  the  act  was  not  vio- 
lative of  Const.  1875,  art.  4,  §  2,  dedar- 
ing  that  no  law  shall  be  amended  b} 
reference  to  its  title  only,  but  so  mtich 
thereof  as  is  amended  shall  be  reenacte: 
and  published  at  length.  Gandy  r.  State, 
66  Ala.  20,  t5  So.  420. 

Jurors.— Act  Dec.  11.  1890  (Acts  is^^ 
91,  p.  204),  entitled  "An  act  to  amer.: 
an  act  entitled  an  act  to  more  effectuailv 
secure  competent  and  well  qualified  k- 
rors  in  the  county  of  Mongoraery,"  be- 
ing original  in  form,  and  complete  ani 
intelligible  of  itseH,  is  not  void,  unccr 
Const.  art.  4,  §  2,  providing  that  no  lav 
shall  be  amended  by  reference  to  the  r- 
tle  only,  but  so  much  thereof  as  i? 
amended  shall  be  reenacted  and  publisfae- 
at  length.  Thomas  v.  State.  124  Ala.  4*. 
27  So.  315. 

Street  .Railways — Eminent  Domain.- 
Act  Dec.  10,  1886  (Acts  18S6-87.  p.  122' 
providing  that  steet-railroad  conipaiii<?J 
may  condemn  rights  of  way,  and  take 
possession,  on  paying  a  just  compensi- 
tion,  "in  the  same  manner  as  is  nc* 
provided  by  law  for  takings  private  pr-?;- 
erty  for  railroads  and  other  public  uses, 
in  article  2,  c.  17,  tit.  2,  pt.  3.  of  i"^^": 
Code,"  does  not  violate  Const,  art  4. 
§  2,  providing  that  no  law  shall  ^t 
amended  or  its  provisions  extended  ^y 
reference  to  its  title  only,  but  by  po- 
lishing at  length  such  part  as  is  amende: 
or  extended.  Birmingham  Union  K. 
Co.  V,  Elyton  Land  Co.,  114  Ala.  70.  t: 
So.  314,  following  Bragg  v.  Rogers,  l'^ 
Ala.  444,   19  So.  909. 

Insurance  Companies— License  Feca.- 
Pamph.  Acts  1871-72,  p.  390,  providin: 
that  Pamph.  Acts  1*69-70.  p.  288,  rcqni:- 
ing  insurance  companies  to  i>aj  an  an- 
nual fee  to  the  Mobile  fire  department 
shall  be  extended  to  the  fire  departmcct 
of  Montgomery,  does  not  violate  Cons^ 
1868,    art.   4,    §    2,    requiring   amendmens 


to  Uws  to  contain  the  entire  act  re- 
vised. Phoeniit  Assur.  Co.  v.  Fire  De- 
partment o(  City  of  Montgomery,  117 
Ala.  Ml,  23  So.  B43. 

Stock  Law  Diitricta.— Acts  1898-99,  p. 
1776,  provides  that  the  adjacent  stock- 
law  districts  established  under  it  "shall 
be  governed  by  the  law  prohibiting  stock 
from  running  at  large  in  Clay  coui 
and  provides  a  complete  system  for  the 
organization  and  regulation  of  sudi  dis- 
tricts; incorporating  and  re-enacting  all 
the  provisions  of  the  prior  law  appli- 
cable to  sach  districts.  Held,  that  such 
reference  to  the  prior  law  was  not  an 
attempt  to  extend  the  act  without  re- 
enacting  its  provisions,  and  did  not  af- 
fect the  validity  of  the  act.  Street  v. 
Hooten,  131  Ala.  492,  38  So.  S80. 

City  Charter  —  Local  Aucaamenta.— 
Const,  art.  4,  S  ^i  provides  that  no  law 
shall  be  revived  or  extended  by  refet- 
ences  to  its  title  only,  but  shall  be  re- 
enacted  in  full.  City  Charter  of  Mont- 
gomery, S  34  (Acts  1892-93,  p.  368),  pro- 
vides that  a  city  council  shall  enforce 
assessments  for  street  pavements  "ai 
the  case  of  city  taxes"  (Acts  1886-87,  p. 
77-6).  Held,  that  the  city  charter  was  an 
instrument  complete  in  itself,  and  not  an 
amendatory  act,  and  that,  therefore,  the 
adopted  provision  need  not  be  set  forth 
in  full.  City  Council  of  Montgomery  v. 
Birdsong.    12B   Ala,   632,  28    So.   522. 

A  constitutional  provision  to  the  effect 
that  no  law  shall  be  amended  by  refer- 
ence to  its  title  only,  but  so  much 
thereof  as  is  amended  shall  be  re-enacted 
and  published  at  length,  only  applies  to 
amendments  which  without  the  presence 
of  the  original  act  are  unintelligible. 
Courtner  v.  Etheredge,  149  Ala.  78,  43 
So.  368;  Birmingham  Union  Ry.  Co.  v. 
Elyton  Land  Co.,  114  Ala.  70,  21  So.  314; 
Bragg  V.  Rogers,  lOT  Ala,  444,  19  So. 
909. 

School  CommiBsionera.— Act  March  2, 
1901  (Acts  1900-01.  p.  2070),  providing 
for  the  change  in  the  corporate  name  of 
the  school  commissioners  of  a  certain 
township  to  that  of  trustees  and  for  their 
election,  and  defining  their  powers  and 
duties,  is  not  invalid  for  failure  to  set 
out  the  original  act  creating  the  school 
commissioners,  as  directed  in  Const,  art. 
4,    S   ^1  providing  that    no  law    shall   be 


amendMl  by  reference  to  its  title  only, 
but  so  much  thereof  as  is  amended  shall 
be  re-enacted  and  published  at  length; 
the  constitutional  provision  applying  only 
to  apiendments  which,  without  the  pres- 
ence of  the  original  act,  are  unintelligi- 
ble. Courtner  v.  Etheredge.  149  Ala.  ?S, 
43  So,  366, 

Board  of  Revenue — Membership, — Act 
Dec.  17,  1894,  relieving  the  judge  of  pro- 
bate from  official  connection  with  the 
board  of  revenue  of  a  certain  county, 
and  devolving  on  a  chairman,  selected 
by  the  board,  and  the  clerk  of  the  cir- 
cuit court  the  duties  performed  by  such 
judge,  is  not  invalid  for  the  reason  that 
it  does  not  set  out  the  original  act  cre- 
ating boards  of  revenue  so  amended,  as 
directed  in  Const,  art.  4,  §  S,  providing 
that  no  law  shall  be  amended  by  refer- 
ence to  its  title  only,  but  so  much 
thereof  as  is  amended  shall  be  re-enacted 
and  published  at  length;  the  con- 
stitutional provision  applying  only  to 
amendments  which,  without  the  pres- 
ence of  the  original  act,  are  unintelli- 
gible.   State  V.   Rogers,   197   Ala.   444,    19 

So.    909. 


An  amedatory  act  which  refers  to 
the  title  of  the  act  amended,  and  sets 
it  forth  in  full  as  it  is  read  to  as  amended, 
though  it  does  not  recite  the  act  as  it 
originally  stood,  complies  with  Const, 
art.  4,  §  2,  which  provides  that  no  law 
shall  be  amended  by  reference  to  its  ti- 
tle only,  but  so  much  thereof  as  is 
amended  shall  be  re-enacted  and  pub- 
lished at  length.  Lewis  v.  State,  123  Ala. 
64,  S6  So.  S16;  Bray  v.  State,  140  Ala. 
172,  37  So.  250;  Montgomery  v.  SUte,  107 
Ala.  372,  18  So.  157. 

An  amendatory  statute  is  .valid  where 
it  sets  out  the  act  or  section  as  amended. 
although  not  setting  out  the  original  sec- 
tion as  it  stood  befoK  the  amendment. 
Wilkinson   v.    Ketler,    59    Ala.   306. 

Act  Feb.  \1893,  entitled  "an  act  to 
amend  §§  3171,  3178,  of  the  Code  of  Ala- 
bama," and  which,  in  the  body  of  the 
act,  recites  the  sections  as  amended, 
meets  the  requirements  of  Const,  art.  4, 
§  2,  in  that  respect.  Montgomery  v. 
State,  107  Ala.  372,  18  So.  157. 
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Acts  1900,  p.  170,  entitled  "An  act  to 
amend  an  act  to  prevent  stock  running 
at  large  in  several  beats  ^nd  parts  of 
beats  in  Etowah  county,  approved/'  etc., 
was  not  repugnant  to  Const.  1901,  art. 
4,  §  45,  relating  to  amendments;  the  act 
as  amended  being  re-enacted  and  pub- 
lished at  length.  Thornton  t/.  Bramlett, 
155   Ala.  417,   46   So.   577. 

§  9SL  Implied  Amendment. 

A  statute  may  be  amended  by  impM- 
cation.    Washington  v.  State,  72  Ala.  272. 

§  93.  Adoption  or  Enactment  of  Revised 
Statute  or  Code. 

A  code  adopted  by  a  single  act  of  the 
legislature,  though  it  may  contain  incon- 
sistent provisions,  and  one  section  may 
be  modified  by  another,  is  not  within 
the  letter  or  spirit  of  Const,  art.  4,  §  2, 
providing  that  no  law  shall  be  revised, 
amended,  or  extended  by  reference  to  the 
title.  £x  parte  Thomas,  113  Ala.  1,  21 
So.  369. 

§  94.  Previous  Laws  Included  in   Revi- 
sion or  Code. 

Sec  post,  "Repeal  by  Adoption  of 
Code,"  §  112  (2);  "Revisions  and  Codes," 
§  162. 

,  The  Code  of  1876,  purporting  to  cm- 
brace  all  public  statutes,  of  a  general 
and  permanent  nature,  of  force  ac  the 
time  of  its  adoption,  was  enacted  in  con- 
formity to  the  provisions  of  the  consti- 
tution, and  any  statute  therein  included, 
though  not  originally  conforming  to  the 
rules  prescribed  by  the  constitution  as 
to  revising  and  amending  laws,  became 
valid  from  the  day  the  Code  went  into 
operation.     Bales  v.   State,  63   Ala.   30. 

That  §  120,  Gen,  Laws  1907,  p.  847. 
was  embodied  as  §  1335  in  the  Code 
of  1907  imparts  to  it  no  validity, 
because  it  became  a  law  after  the  act 
adopting  the  Code  was  enacted,  and  did 
not  therefore  become  a  part  of  the  Code 
as  adopted.  State  v.  Miller,  158  Ala.  59, 
48  So.  496. 

The  fact  that  Acts  1907,  p.  847,  §  120, 
relating  to  a  special  road  and  bridge 
tax,  is  embodied  as  a  section  in  the 
printed  code  of  1907,  imparts  to  it  no 
validity,  because  it  was  approved  after 
the  approval  of  the  "code,"  which  is 
properly  the  manuscript  prepared  by  the 
code   commissioner,  revised.. by  the  code 


committee,  and  adopted  by  the  legist- 
ture,  and  not  the  printed  volnmcs  la- 
beled "Code  of  Alabama."  City  of  Aa- 
niston  v.  Court  of  County  Com'rs  o: 
Calhoun  County,  1<58  Ala.  68.  48  So.  605. 
adopting  the  opinion  of  Birmingham  t. 
Miller,  158  Ala.  59,  48  So.  496. 

Pamph.  Acts  1896-97,  pp.  1089,  1O90, 
which,  as  enacted,  was  unconstitatioiial 
for  duplicity  of  subject-matter  and  fail- 
ure of  its  title  to  express  the  scope  oi 
the  act,  is  not  cured  by  being  incoipo- 
rated  and  appropriately  classified  by 
commissioners  into  a  previonsiy  adopted 
code,  pursuant  to  a  legislative  mandate 
that  acts  of  the  session  at  which  i^e 
code  was  adopted  should  be  introdocei 
therein.  Builders'  &  Painters'  Supply 
Co.  V.  Lucas,  119  Ala.  20S,  24  So.  416. 

§  95.  Continuance  or  Alteration  of  Ex- 
isting Law  by  Revision  or  Codifi- 
cation. 

See  post,  "Repeal  by  Adoption  o! 
Code,".§   112    (2). 

Act  Dec.  16,  1851,  entitled  "An  act  to 
regulate  the  sale  of  spirituous  liquors  ii 
the  town  of  Elyton,"  is  a  law  of  a  local 
nature,  operating  only  in  that  town  acd 
within  two  miles  thereof,  and  is  coo- 
tinned  in  force  by  Code,  §  10,  continuing 
in  force  laws  of  a  local  nature  operaticz 
in  particular  counties.  Camp  r.  Sate, 
27  Ala.  53. 

A  mere  change  in  the  phraseology  o: 

a  law  on  -a  general  revision  of  the  stat- 
utes should  not  be  construed  to  e^ect 
a  change  of  the  law  unless  such  is  the 
clear  legislative  intent.  Jackson  Coanty 
V.  Derrick,  117   Ala.  348,  23    So.  193. 

The  language  of  a  statute  as  rctisel 
oif  the  legislative  intent  to  change  the 
former  statute,  must  be  clear  before  the 
court  can  adjudge  that  there  is  a  chance 
of  the  statute.  Southern  Ry.  Ca  r 
Smith.  163  Ala,  174,  50  So.  390;  Lindur 
V.  United  States  Sav.,  etc,  Co.,  120  Ala. 
156,  24  So.   171. 

"It  is  stated  as  a  rule  of  constractkn 
of  revisory  statutes,  where  there  hu 
'been  an  alteration  of  phraseology,  tha: 
the  'language  of  the  statute  as  reuse- 
or  the  legislative  intent  to  change  tbe 
former  statute,  must  be  clear  before  -: 
can  be  pronounced  that  there  is  a  change 
of   such   statute   in   construction  and  o;^ 


«ration,'  and  also,  liefore  the  courts  can 
pronounce  that  a  law  is  changed,  the 
legislative  intent  to  change  it  must  be  evi- 
dent. Language  must  be  employed  which 
is  not  susceptible  of  any  other  just  con- 
struction. Lindsay  v.  United  Stales  Sav., 
etc.,  Co.,  137  Ala.  3fl6,  28  So.  717,  and 
authorities  cited.' "  Southern  Ry.  Co,  v. 
Smith,  183  Ala.  174,  50  So.  390,  394. 
§  96.  Amendment  of  ProviaionB  of  Re- 
vised  Sututes  or  Code. 

Code  1876,  g  ITOO,  which  provides  that 
where  persons  or  stock  are  injured  or 
killed  on  a  railroad  track  the  burden  of 
proof  is  on  the  company  to  show  a  coni> 
pliance  with  the  statutory  requirements, 
was  amended  in  code  1886,  S  1147,  by 
the  insertion  of  the  words,  "at  any  one 
of  the  places  specified  in  the  three  pre- 
ceding sections."  Acts  1B86-87,  p.  47, 
adopting  the  code  of  1686,  provides  (! 
2)  that  no  act  passed  at  that  ses- 
sion should  be  repealed  or  affected  by 
the  adoption  of  the  code  of  188S,  but  all 
acts  amending  sections  of  the  code  of 
1676,  and  which  were  incorporated  in  the 
code  of  1686,  should  be  printed  in  place 
of  the  original  sections.  On  the  same 
day  an  act  was  approved  to  amend 
§  170O  of  the  code  (Acts  1886-87,  p. 
146),  and  the  amended  section  is  an  ex- 
act transcript  of  that  section,  as  it  is  in 
the  code  of  1876.  Held,  that  by  the  lat- 
ter act  the  section  was  restored  to  its 
original  form,  without  amendment  as  to 
the  burden  of  proof.  Birmingham  Min- 
eral R.  Co.  V.  Harris,  »8  Ala.  326,  13  So. 
377.  ' 

V.     REPEAL,     SUSPENSION,    EXPI- 
RATION, AND  REVIVAL. 

See  ante,   "Amendment,   Revision,   and 
Codification,"   IV. 
§  S7.  Power  to  Rep«ftl  in  OmeraL 

The  legislature  has  absolute  power,  ex- 
cept as  restrained  by  the  constitution, 
and  may  abrogate  any  right  created  by 
it  unless  such  right  constitutes  a  con- 
tract, or  has  become  property  which  can 
not  be  taken  without  compensation. 
Abies  V.  Southern  Ry.  Co.,  164  Ala.  3S6, 
61  So.  327. 

The  legislature  by  a  subsequent  stat- 
ute may  repeal  a  previous  act  of  the 
same  session.  Mobile  &  O.  R.  Co.  v. 
Sute,  29  Ala.  573. 


The  regulations  of  parliamentary  law 
as  to  the  entertainment  of  propositions 
to  repeal  acts  daring  the  session  of  their 
adoption  are  ru)ps  of  legislative  conduct, 
but  do  not  absolute^  exclude  all  propo- 
sitions for  the  alteration  of  previously 
adopted  acts  of  the  same  session.  Mo- 
bile &  O.  R.  Co.  V.  State,  29  Ala.  573. 
§  98.  Conctitatioiul  Requirements  uid 
Rcotrictloiu. 

See  ante,  "Repeal  of  Provision  Amended," 
f  B9. 

9  99.  Express  Rep«aL 
§  100.  In  OeneraL 

Act  Feb.  23,  1899  (Loc.  Acts  1898-99, 
pp.  1832,  1633),  entitled  "An  act  to  re- 
peal the  prohibition  act  approved  Febru- 
ary 86,  1S87,  so  far  as  the  same  relates 
to  the  town  of  Georgiana,"  and  by  the 
first  section  expressly  repealing  the  act 
mentioned  in  the  title,  did  not  repeal  Act 
Feb.  20,  1889  (Acts  1888-89,  p.  618),  pro- 
hibiting the  sale  of  intoxicating  liquors 
in  Butler  county.  Rose  v.  Lampley,  41 
So.  S21,  146  Ala.  44S. 

S  101. Reference  to  Identification  of 

Act  Repealed. 

The  act  of  1656,  supplementary  to  an 
act  entitled  "An  act  to  regulate  the  sys- 
tem of  public  schools  in  the  county  of  Mo- 
bile," approved  January  16,  1854,  does' 
not  repeal  that  section  of  the  earlier  stat- 
ute in  regard  to  the  collection  of  a  tax 
on  licenses  for  retailing  spirituous  liq- 
uors, and  imposing  a  penalty  of  three 
limes  the  amount  required  for  the  appro- 
priate license,  to  be  recovered  by  suit  for 
its  violation,  for,  though  it  refers  to  the 
act,  the  repealing  clause  fails  to  describe 
it  by  such  other  reference  to  its  contents 
as  to  show  an  intention  to  repeal  the 
entire  law.  Holt  v.  School  Commission- 
ers of  Mobile,  29  Ala.  4S1. 
§  102. Recital  of  Provision  Repealed. 

A  law  which  merely  repeals  former 
law  is  not  required  to  set  them  out  by 
a  constitutional  provision — such  as  Const 
art.  4,  §  2 — that  no  law  shall  be  revised 
or  amended  unless  the  new  act  contain 
the  entire  act  revised  or  the  section  or 
sections  amended.  A  law  can  not  be 
said  to  be  either  revised  or  amended 
when  it  is  abrogated  altogether.  A  law 
is  revised  or  amended,  not  when  it  is  re- 
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pealed,  but  when  it  is,  in  whole  or  in 
part,  permitted  to  remain,  and  something 
is  added  to  or  taken  from  it,  or  it  is  in 
some  way  changed  or  altered  to  make 
it  more  complete  or  perfect,  or  to  fit  it 
the  better  to  accomplish  the  object  or 
purpose  for  which  it  was  made,  or  some 
other  object  or  purpose.  Falconer  v, 
Robinson,  46  Ala.  340. 


§  108. 


General  Repeal  of  Inconsist- 


ent Acts  and  Provisions. 

A  clause  in  a  statute,  repealing  "all 
laws  and  parts  of  laws  contravening  this 
act,"  is  only  a  legislative  declaration  of 
its  necessary  effect.  Ogbourne  v.  Og- 
bourne,  60  Ala.  616. 

§   104.  Implied  Repeal  in  General. 

See  post,  "Implied  Repeal  by  Incon- 
sistent or  Repugnant  Act,"  §  105;  "Im- 
plied Repeal  by  Act  Relating  to  Same 
Subject,"  §   106. 

A  statute  may  be  repealed  by  impli- 
cation.   Washington  v.  State,  72  Ala.  272. 

The  repeal  of  statutes  by  implication 
is  not  favored,  and  is  never  allowed  when 
a  reasonable  field  of  operation  can  by 
any  fair  construction  be  found  for  each 
statute.'  Watson  v.  State,  4  Ala.  App.  180, 
58  So.  735;  Wyman  v.  Campbell,  6  Port. 
219;  Kinney  v.  Mallory,  3  Ala.  626;  Iver- 
son  V.  State,  52  Ala.  170;  Smith  v.  Speed, 
50  Ala.  276;  Enloe  v.  Reike,  56  Ala.  500; 
Parker  v.  Hubbard,  64  Ala.  303;  Rouse  v. 
Jayne,  14  Ala.  727,  731;  Rawls  v.  Ken- 
nedy, 23  Ala.  240,  249;  Pearce  v.  Bank,  33 
Ala.  693;  George  v,  Skeates,  19  Ala.  738. 

Repeals  by  implication  are  not  to  be 
favored  and  a  special  statute  operates 
a  repeal  of  the  general  law  only  so  far 
as  their  provisions  are  repugjiant  Jack- 
son V.  State,  76  Ala.  26;  Herr  v,  Seymour, 
76  Ala.  270;  Roberts  v.  Pippen,  75  Ala. 
103. 

If  effect  can  be  given  to  a  part  of  the 
old  statute,  without  violating  any  of  the 
provisions  of  the  new,  the  repeal  by  im- 
plication of  the  old  statute  by  the  new  is 
only  partial.  Herr  v,  Seymour,  76  Ala. 
370. 

Where  the  legislature  repealed  one  of 
a  series  of  statutes  protecting  the  rights 
of  defendants,  not  personally  served  and 
not  appearing,  such  repeal  was  an  im- 
plied approval  of  those  remaining.  Dick- 
ens V,  Dickens,  174  Ala.  305,  56  So.  806. 


§  105.  Implied  Repeal  by  Inconsistent  or 
Repugnant  Act. 

See  ante,  "Implied  Repeal  in  General," 
§  104;  post,  "Implied  Repeal  by  Act  Re- 
lating to  Same  Subject,"  §  106. 

« 

General  Rule. — If  the  provisions  of  two 
statutes  are  so  inconsistent  that  they  can 
not  both  stand  together,  he  first  is  re- 
pealed by  implication.  Rawls  v,  Ken- 
nedy, 23  Ala.  240,  249;  Birmingham  v. 
Baranco,  4  Ala.  App.  279,  58  So.  944; 
Birmingham  v.  Southern  Exp.  Co.,  164 
Ala.  529,  51  So.  159;  Cook  r.  Meyer  Bros., 
73  Ala.  580;  Enloe  v,  Reike,  56  Ala.  500; 
George  r.  Skeates,  19  Ala.  738;  Henback 
V.  State,  53  Ala.  523;  Iverson  v.  State,  52 
Ala.  170;  Jordan  v.  State,  15  Ala.  746, 
748;  Kinney  r.  Mallory,  13  Ala.  626; 
Parker  v.  Hubbard,  64  Ala.  203;  Pearce 
V.  Bank,  33  Ala.  693;  Riggs  v.  Brewer,  64 
Ala.  282;  Tubbs  r.  White,  160  Ala.  168, 
49  So.  78;  Watson  v.  State,  4  Ala.  App. 
180,  58  So.   735. 

A  subsequent  statute  which  is  clearly 
repugnant  to  a  prior  one  necessarily  re- 
peals the  former  one,  although  it  may  not 
do  so  in  terms.  George  r.  State,  39  Ala. 
675,   676. 

Where  there  is  manifest  repugnancy 
between  two  statutes,  or  when  the  latter 
shows  a  clear  legislative  intention  that 
it  shall  govern  as  to  the  particular  mat- 
ter, it  necessarily  repeals  the  former  stat- 
ute. Watson  V,  State,  4  Ala.  App.  180,  58 
So.  735. 

The  court  will  not  construe  a  prior  act, 
to  be  repealed  by  a  subsequent  one,  in 
the  absence  of  express  words  of  repeal, 
unless  the  provisions  of  the  subsequent 
act  are  directly  repugpiant  to  the  former; 
but  when  such  repugnancy  exists,  the 
latter  must  prevail,  and  consequently  the 
former  is  repealed  to  the  extent  that  the 
provisions  of  the  two  acts  are  inconsist- 
ent with  each  other.  George  v,  Skeates, 
19  Ala.  738. 

The  doctrine  of  repeal  by  implication 
is  not  favored  m  law,  and  will  not  be 
resorted  to  except  where  the  repugnance 
or  opposition  is  too  clear  and  plain  to 
be  reconciled.  Pearce  v.  Bank  of  Mo- 
bile, 33  Ala.  693;  Iverson  v.  State,  52 
Ala.  170;  Parker  v.  Hubbard,  64  Ala.  203; 
Riggs  r.  Brewer,  64  Ala.  282;  Cook  r. 
Meyer,  73  Ala.  580. 

Repeal  by   implication   is  not    favored. 
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and  it  is  only  when  two  statutes  are  so 
repugnant  to  each  other  that  it  must  be 
presumed  that  the  legislature  intended 
that  the  latter  should  repeal  the  former 
that  a  repeal  by  implication  exists;  and 
'  where  there  is  a  reasonable  field  of  op- 
eration by  a  just  construction  for  both 
statutes,  both  will  be  given  effect.  City 
of  Birmingham  v.  Southern  Express  Co., 
51   So.   159,   164   Ala.   529. 

A  subsequent  statute,  if  not  directly 
repugnant  to  a  prior  statute,  will  not 
operate  its  repeal;  and  if  there  be  a  dis- 
crepancy, such  exposition  should  be 
made,  if  practicable,  that  both  may  stand 
together.  Cook  v,  Meyer  Bros.,  73  Ala. 
580. 

The  repeal  of  statutes  by  implication  is 
not  favored;  and  if  effect  can  be  given  to 
even  a  part  of  the  provisions  of  the  older 
statute,  a  partial  repeal  only  will  be  de- 
clared.    Enloe   V.   Reike,   56   Ala.   500. 

Presumption— Passed  at  Same  Session. 
— That  two  statutes  relating  to  public 
health  and  offices  connected  therewith 
were  passed  at  the  same  session  within 
a  few  days  creates  a  strong  presumption 
against  conflict.  State  v.  Duncan,  50  So. 
265,    163   Ala.   196, 

Adoption  of  Code. — Under  Act  Feb.  2, 
1877,  adopting  the  code  of  1876,  but  pro- 
viding that  no  act  passed  at  that  session 
should  be  repealed  or  otherwise  affected 
by  its  adoption,  an  act  passed  at  that  ses- 
sion, subsequent  to  the  adoption  of  the 
code,  repeals  by  implication  other  provi- 
sions in  the  code  relating  to  the  same 
subject,  with  which  it  is  in  irreconcilable 
conflict.     Harrison  v.  Jones,  80  Ala.  412.' 

Incorporated  in  Same  Code. — Where 
repugnant  statutes  are  incorporated  in 
the  same  code,  the  original  statutes,  their 
dates,  and  even  their  judicial  interpre- 
'  tation  will  be  consulted  to  ascertain  the 
legislative  intent  Steele  v.  State,  61  Ala. 
213. 

Penal  Act— Time  of  Going  into  Effect. 
— A  provison  in  a  penal  statute,  fixing  the 
time  when  it  shall  go  into  effect,  oper- 
ates to  repeal  as  to  that  particular  statute, 
a  prior  law,  providing  that  no  penal  act 
shall  go  into  effect  until  30  days  after  the 
adjournment  of  the  legislature  by  which 
it  is  passed.  Henback  v.  State,  53  Ala. 
523. 


§  lOe.  Implied  Repeal  by  Act  Relating  to 
Same  Subject. 

See  ante,  "Implied  Repeal  by  Incon- 
sistent or  Repugpant  Acts,"  §  105, 

§  107.  In  General. 

§  107  (1)  In  GeneraL 

An  act  which  covers  the  whole  subject 
of  an  earlier  statute  and  clearly  shows 
that  it  was  intended  as  a  substitute  re- 
peals the  earlier  statute,  although  the  two 
are  not  in  all  respects  repugnant.  State 
V,  Lamar,  5  Ala.  App.  259,  59  So.  737; 
Abernathy  v.  State,  78  Ala.  411. 

A  subsequent  affirmative  statute  is  a 
repeal  by  implication  by  a  former  one 
made  concerning  the  same  matter  if  it  in- 
troduces a  new  rule  on  the  subject,  and 
be  evidently  intended  as  a  substitute  for 
the  former  law,  although  it  contains  no 
express  words  repealing  it.  David  v. 
Levy,  24  So.  589,  119  Ala.  241. 

It  does  not  follow,  however,  that,  be- 
because  two  statutes  contain  similar  pro- 
visions, the  earlier  is  abrogated,  for,  if 
the  intention  to  construct  two  systems 
is  manifested,  the  similarity  in  the  pro- 
visions of  the  two  statute  will  not  siipply 
a  valid  reason  for  declaring  the  earlier 
to  be  repealed  by  implication.  State  v. 
Stiles,   25   So.   1015,  121   Ala.  363. 

"The  court  will  not  ordinarily  declare 
a  prior  act  to  be  repealed  by  a  subse- 
quent one,  in  the  absence  of  express 
words  of  repeal,  unless  the  provisions  of 
the  two  are  directly  repugnant,  or,  as 
frequently  expressed,  irreconcilably  in- 
consistent." Pearce  v.  Bank,  33  Ala.  693; 
George  r.  Skeates,  19  Ala.  738;  Brick. 
Dig.  p.  463,  §  44,  45;  Sedgwick's  Stat.  & 
Const.  Law  (2d  Ed.)  98."  Roberts  v.  Pip- 
pen,  75  Ala.  103,  107. 

Corporations. — The  "act  supplementary 
to  the  corporation  laws  of  Alabama,"  ap- 
proved Nov.  18th,  1868,  necessarily  re- 
pealed all  former  statutes  for  the  forma- 
tion of  corporations  under  general  laws. 
Cahall  V.  Citizens  Mut.  Bldg.  Ass'n,  61 
Ala.   23^ 

Taxation— Enacted  by  Same  Legisla- 
tor^. — Two  statutes  relating  to  the  sub- 
ject of  taxation,  license,  *or  privilege  .taxes 
on  trade,  enacted  by  the  same  legislature 
and  neither  expressly  repealing  the  other, 
must  both  be  given  effect,  if  practicable 
and    consistent   with    sound   construction 
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or  good  reason.  City  of  Birmingham  v. 
Southern  Express  Co.,  51  So.  159,  164  Ala. 
529. 

Health  Laws — Powers  Conferred  upon 
Mitnicipalities.— Gen.  Acts  1903,  p.  499, 
amended  by  Act  Aug.  15,  1907  (Gen.  Acts 
1907,  p.  893),  provided  for  enforcement  of 
health  laws,  gave  general  control  to  the 
State  Board  of  Health,  conferred  on 
county  boards  certain  powers  under  gen- 
eral supervision  of  the  state  board,  gave 
the  county  board  power  to  elect  health 
officers  for  incorporated  cities  in  the 
county  whose  charter  did  not  otherwise 
provide,  and  enumerated  the  duties  of  the 
health  officers  elected  by  the  county 
board.  Held,  that  this  did  not  repeal  Act 
Aug.  13,  1907  (Gen.  Acts  1907,  p.  864)  § 
142,  conferring  on  municipalities  power 
to  adopt  ordinances  to  guard  against  con- 
tagious diseases,  establish  quarantine,  and 
promote  sanitary  condition,  and  to  fix  the 
compensation  of  such  health  officers,  and 
therefore  an  ordinance  providing  for  a 
city  bacteriologist  was  not  invalid  as  ap- 
pointing an  officer  to  exercise  the  func- 
tions pertaining  to  a  state  officer.  State 
V.  Duncan,  50  So.  265,  162  Ala.  196. 

Replevy  of  Boat  Seized  under  Ad- 
miralty Process. — ^The  statute  of  1841,  au- 
thorizing the  replevy  of  a  boat  seized 
under  admiralty  process,  is  not  a  repeal 
of  the  act  of  1836,  on  the  same  subject; 
the  latter  act  authorzing  all  persons  to 
intervene  as  claimants,  while  the  act  of 
1841  provides  the  mode  in  which  the 
owner  may  obtain  possession  of  the  boat 
Rouse  V.  Jayne,  14  Ala.  727. 

§  107  (2)  Acto  Passed  on  Same  Day  or 
at  Same  Session. 

If,  in  a  subsequent  statute  on  the  same 
subject  as  a  former  one,  the  legislature 
uses  different  language  in  the  same  con- 
nection, the  courts  must  presume  that  a 
change  of  the  law  was  intended.  Leh- 
man, Durr  &  Co.  v,  Robinson,  59  Ala. 
219. 

Where  a  statute  is  passed  to^take  ef- 
fect from  its  passage,  and  on  'the  next 
day  another  statute  upon  the  same  sub- 
ject is  passed,  to  take  effect  at  a  future 
day,  the  latter  does  not  operate  to  repeal 
the  former.  Weatherford's  Adm'rs  v. 
Weatherford,  8  Port.  171. 

Health  Laws— Presiimption.--Vrhat  two 


statutes  relating  to  the  public  health  and 
offices  connected  therewith  were  passed 
at  the  same  session  within  a  few  days 
creates  a  strong  presumption  against  con- 
flict. Sholl  V.  Duncan,  162  Ala.  196,  50 
So.  265. 

Justices  of  the  Peace — Acts  Not  in 
Operation  at  Same  Time. — Acts  1900- 
1901,  pp.  787,  791,  were  passed  on  the 
same  day.  The  first  act  provided  that 
justices  of  the  peace  in  beats  15,  21,  22, 
and  23,  in  C.  county,  should  be  allowed 
to  hold  their  offices  and.  courts  in  either 
of  said  beats,  and  should  exercise  juris- 
diction in  all.  The  latter  act  abolished 
beats  21,  22,  and  23,  and  provided  that 
the  territory  included  therein  should  be 
added  to  precinct  15;  but  it  expressly 
provided  that  it  should  not  take  effect 
until  a  day  specified,  subsequent  to  the 
taking  effect  of  the  former  act.  Held, 
that  since  the  acts  did  not  go  into  op- 
eration at  the  same  time,  a  field  of  op- 
eration was  given  to  both,  so  that  the 
latter  act  operated  as  an  implied  repeal 
of  the  former.  State  v.  Sawyer,  36  So. 
545,  139  Ala.  138. 

Board  of  Revenue.— Act  Feb.  28,  1903 
(Acts  1903,  p.  166),  created  the  board  of 
revenue  of  Montgomery  county,  and  re- 
quired the  members  thereof  to  be  ap- 
pointed by  the  governor;  and  at  the  same 
session  of  the  legislature,  but  later  dur- 
ing the  session,  the  general  election  law 
(Acts  1903,  p.  438)  was  enacted,  provid- 
ing that  certain  enumerated  state  officers 
should  be  elected,  among  those  enumer^ 
ated  being  boards  of  revenue.  Section  2S 
(page  .449)  of  the  act  provided  that  gen- 
eral elections  throughout  the  state 
should  be  held  for  the  enumerated  offi- 
cers, and  among  them  "county  solicitors 
in  such  counties  where  there  are  solicit- 
ors whose  offices  are  elective.  ♦  ♦  *" 
Held,  that  the  act  of  February  28th,  pro- 
viding for  the  appointment  of  the  board 
of  revenue  of  Montgomery  county,  was 
not  repealed  by  the  general  election  law; 
§  25  not  showing  an  intention  to  include 
all  offices  not  mentioned.  State  r. 
Houghton,  38  So.  761,  142  Ala.  90;  State 
V,  Holcombe  (Ala.),  38  So.  1038. 

§  108. Repeal  of  Special  by  General 

Act. 

If   by  any  fair  construction  it   is  pos- 
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sible  for  both  of  two  statutes  to  have 
some  field  of  operation,  both  must  stand, 
especially  where  the  general  words  of  the 
latter  statute  are  the  only  evidence  of  leg- 
islative intent  to  repeal  the  particular  pro- 
visions of  the  former  act.  Iverson  v. 
State,  52  Ala.  170. 

Special  provisions  are  not  repealed  by 
genera]  provisions  upon  the  same  subject; 
and  no  general  law,  subsequently  enacted, 
can  be  construed  to  add  other  conditions 
to  those  required  by  the  special  law,  un- 
less the  latter  law  clearly  manifests  upon 
its  face  an  intention  to  add  such  new 
conditions,  and  thus  specially  aims  at  a 
modification  of  the  former  law  by  a  cum- 
ulation of  conditions.  Mobile  &  O.  R. 
Co.  V,  State,  29  Ala.  573. 

Where  a  specific  subject  has  been  spe- 
cially provided  for  by  law,  it  is  not  re- 
pealed by  a  subsequent  law  dealing  with 
a  general  subject  in  a  general  way,  though 
the  specific  subject  may  be  included  in 
the  general  subject  City  of  Birmingham 
V.  Southern  Express  Co.,  164  Ala.  529, 
51  So.  159;  Parker  v,  Hubbard,  64  Ala. 
203;  City  Council  v.  National  Bldg.,  etc., 
Ass'n,  108  Ala.  336,  18  So.  816. 

Where  the  older  statute  is  special  and 
the  later  one  general,  mere  inconsistency 
in  the  provisions  of  the  two  is  not  enough 
to  imply  a  repeal  of  the  older  special  law. 
State  V,  White,  160  Ala.  168,  49  So.  78. 

Judicial  Circuits. — Act  March  2,  1907 
(Gen.  Laws  1907,  p.  255),  creating  the  Fif- 
teenth judicial  circuit,  with  a  judge  and 
solicitor,  and  fixing  their  salaries,  was  not 
repealed  by  Act  March  6,  1907  (Gen. 
Laws  1907,  p.  367),  dividing  the  state  into 
16  judicial  circuits,  and  providing  for  the 
Fifteenth  circuit;  the  latter,  neither  ex- 
pressly nor  by  any  implication,  dealing 
with  the  subject  of  salaries.  Brandon  v. 
Askew,  172  Ala.  160,  54  So.  605. 

Election  of  Tax  Assessors. — Sess.  Acts 
1868,  p.  272,  §  8,  providing  for  election  of 
one  tax  assessor  in  each  county,  con- 
strued together  with  other  acts,  repeals 
the  special  act  of  the  provisional  gov- 
ernment (Sess.  Acts  1867-68,  p.  494),  au- 
thorizing the  revenue  commissioners  of 
Mobile  county  to  elect  a  tax  assessor. 
State  V,  May,  49  Ala.  376. 

For  Benefit  of  Municipal  Corporation. 
— As  a  general  rule  a  statute  of  a  general 
nature  does  not  repeal  a  special  statute  i 
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appear  to  be  tl 
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§  109,  _  Repc    . 
Act 

Acts  1872-73,  p    1 
of  intoxicating  1 
of  any  coaling  g    : 
1880 — prohibiting    • 
miles,   etc.,   were 
1892-93,  p.   15,   d'    : 
lawful  for  the  d 
lawfully    register    ; 
obtaining  such   li  i 
wholesale    dealer 
malt  liquors  mad 
at  the  place  of  si  : 
37  in  Jefferson  c   i 
of    precinct    37 
within  the  radius  i 
Mines  school  hou  i 
1<S1  Ala.  363,  25  S  i 

§  110 Repeal 

General. 

See      ante,      "]  . 
Amended,"   §   89. 

When    statute    i  i 
the  original  act  is 
amendatory  or  rei  i 
tain  a  repealing  ch  i 
ler,  59  Ala.  306. 

§  111. Repeal  i 

in  Definition  ol 
ment  Thereof. 

See  ante,  "Repeal 
Act,"  §  108. 


11  Ala  Dig— 70 


1106 


Statutes 


§§  111-112  (2i 


A  subsequent  statute,  attaching  milder 
and  different  punishments  to  offenses  than 
are  attached  to  the  same  offenses  by  a 
prior  statute  is  a  repeal  of  such  prior  stat- 
ute.    State  V.  Whitworth,  8  Port.  434. 

A  statute  imposing  a  penalty  for  the 
commission  of  an  offense  is  repealed  by 
a  subsequent  statute,  imposing  a  less 
penalty  for  the  commission  of  a  higher 
grade  of  the  same  offense.  Smith  v.  State, 
1  Stew.  506. 

Vialations  of  Revenue  Laws. — The  rev- 
enue laws  of  1868-1875,  increasing  the  pun- 
ishment specified  by  Rev.  Code,  §  3652, 
for  violations  of  the  revenue  laws,  oper- 
ated to  repeal  that  section.  Caldwell  v. 
State,  55  Ala.  133. 

Retailing  Intoxicating  Liquora  without 
License. — Rev.  Code,  §  3618,  prohibiting 
the  retailing  of  liquors  without  a  license, 
was  not  repealed  by  the  revenue  act  of 
1868,  punishing  those  "engaged  in  or  car- 
rying on  the  business  of  retailing"  with- 
out a  license;  since  under  an  indictment 
for  retailing  without  a  license,  a  convic- 
tion may  be  had  on  proof  of  a  single  act 
of  retailing,  while  under  an  indictment 
for  engaging  in,  or  carrying  on,  the  busi- 
ness of  retailing,  such  proof  would  be  in- 
sufficient. Sanders  v.  State,  58  Ala.  371; 
Martin  v.  State,  59  Ala.  34. 

§  118. Repeal  by  Revision  or  Codifi- 
cation. 

§  lis  (1)  Repeal  by  Revision. 

A  subsequent  statute  revising  the  whole 
subject-matter  of  a  former  one,  and  evi- 
dently intended  as  a  substitute  for  it,  al- 
though it  contains  no  express  words  to 
that  effect,  must  operate  as  a  repeal  of 
the  former.  Prowell  v.  State,  142  Ala. 
80;  39  So.  164;  Lemay  v.  Walker,  62  Ala. 
39,  40;  Scott  V,  Simons,  70  Ala.  352;  Wil- 
kinson V.  Ketler,  69  Ala.  306;  Ogbournetf. 
Ogbourne,  60  Ala.  616;  Edson  v.  State, 
134  Ala.  50,  32  So.  308. 

A  statute  intended  as  a  revision  of  the 
subject-matter  of  former  statutes,  and  as 
a  substitution  for  them,  is,  to  the  extent 
of  the  revision,  a  repeal  of  the  former 
statutes.    Scott  v.  Simons,  70  Ala.  352. 

Act  Feb.  21,  1887  (Acts  1886-87,  p.  190), 
providing  that  members  of  the  board  of 
revenue  shall  constitute  a  board  of  jury 
commissioners  for  the  selection  of  jurors, 
was  repealed  by  Act  March  2,  1901  (Acts 


1900-1901,  p.  1994),  providing  thit  the 
judges  of  the  city  court,  judge  of  probate, 
sheriff,  and  clerk  shall  constitute  soch 
board,  although  such  was  not  expressly 
provided,  as,  the  two  being  cooflictmg, 
and  the  latter  an  affirmative  statute  retis- 
ing  the  subject-matter  of  the  former,  it 
was  evidently  intended  as  a  substitute  for 
it.  Edson  v.  State,  134  Ala.  50,  32  Sa 
308. 

§  lis  (8)  Repeal  by  Adoption  of  Code. 

See  ante,  "Implied  Repeal  by  Inconsis- 
tent or  Repugnant  Act,**  §  105;  post. "Re- 
visions and  Codes,"  §  162. 

General  Rule  as  to  Effect  of  Omisiioa 
from  Code. — ^The  general  rule  is  that,  ii 
no  contrary  intention  is  expressed  in  tbe 
act  adopting  a  code  of  laws,  all  genera' 
public  statutes  in  force  when  the  code  is 
adopted  and  not  embraced  therein  ire  ^^ 
pealed  by  virtue  of  such  omission,  and  :> 
the  laws  providing  for  the  adoption  c: 
the  code.  Poull  &  Co.  v,  Foy-Hiy> 
Const.  Co.,  159  Ala.  453,  48  So.  785;  Tay- 
lor V.  State,  62  Ala.  164;  O'Rear  r  Jack- 
son, 124  Ala.  298,  26  So.  944:  Bailes  r. 
Daly,  146  Ala.  628,  40  So.  420;  Jones  : 
Drewry,  72  Ala.  311;  Hatchett  v.  Billings- 
lea,  65  Ala.  16. 

A  code  is  not  a  mere  compilation  o: 
laws  previously  existing,  but  in  a  body  r 
laws  so  enacted  that  laws  previously  ex- 
isting and  omitted  from  the  code  cea;c 
to  exist,  and  such  additions  as  appei: 
therein  are  the  law  from  the  approval  o: 
the  act  adopting  the  code.  State  r.  Tov^- 
ery,  143  Ala.  48,  39  So.  309. 

Appeals.— Code  1896,  §  436,  allowing  c"? 
year  from  the  rendition  of  a  judgment 
within  which  an  appeal  may  be  taken,  vi^ 
repealed  by  code  1907,  §  2868,  providirg 
that  appeals  under  the  chapter,  except 
where  a  different  time  is  prescribed,  nii:>: 
be  taken  within  six  months.  Poull  &  C 
V.  Foy-Hays  Const.  Co.,  159  Ala.  453.  *? 
So.  785. 

Witne88e8.--Code  1852,  §  2302.  rcmc - 
ing  some  of  the  disqualifications  of  ^  •* 
nesses,  was,  by  its  omission  from  sab>c- 
quent  enactments  of  the  code,  rcpea.t- 
Taylor  v.  State,  62  Ala.  164. 

Widow's  Homestead  Bxemptioa.— Slr^-f 
Act  Feb.  28,  1887,  amending  Act  Feb.  :• 
1885,  relative  to  a  widow's  homestead  co- 
emption, purported  to  amend  only  sectios 


1  of  that  act,  the  balance  thereof  was 
repealed  by  not  having  been  adopted  into 
the  code  of  1888,  since  Act  Feb.  S8,  18B7, 
adopting  the  code,  saved  from  repeal  by 
the  code  only  such  acts  as  were  passed 
at  that  session  of  the  general  assembly. 
O'Rear  v.  Jackson,   124  Ala.  288,   26   So. 

944. 

Homeetead— Title  in  Widow.— Act  Feb. 
12,  1885  (Acts  1884-65,  p.  114)  j  2,  pro- 
viding that  the  title  to  the  homestead 
should  vest  in  the  widow  as  if  the  estate 
had  regularly  been  declared  insolvent,  was 
repealed  by  failure  to  adopt  it  into  the 
code  of  1886  or  preserve  it  by  any  act  of 
legislation  at  the  session  at  which  the 
code  was  adopted.  Bailes  v.  Daly,  146 
Ala.  638,  40  So.  420. 

"The  constitutional  provision  for  codi- 
fying the  statutes  does  not  of  itself  work 
the  abrogation  of  statutes  which  may  be 
omitted  from  the  adopted  body  of  the 
code.  The  theory  upon  which  the  general 
Statutes  so  omitted  are  ordinarily  held  to 
be  repealed  rests  only  upon  a  presumed 
legislative  intention.  Carmichael  v.  Hays, 
86  Ala.  543,  544."  Benrers  r-.  Heflin,  12i 
Ala.  97.  26  So.  942,  943. 

lacorpontioa  in  Code — Re<|^rement 
Merely  Directory.— Code  1886  (Acts  1886- 
67,  p.  47)  provides  that  no  act  passed  at 
the  session  of  1886-87  shall  be  repealed 
or  affected  in  any  manner  by  the  adop- 
tion of  the  code.  The  commissioners 
were  required  to  incorporate  all  acts  of 
that  session,  "amending  sections  of  the 
code  of  1876"  into  the  code  of  1886.  Held, 
that  failure  to  incorporate  one  of  such 
acts  would  not  amount  to  a  repeal  of  the 
act,  as  the  requirement  was  only  directory. 
South  V.  State,  86  Ala.  617.  6  So.  52. 

Repeal  of  Acta  of  Certain  Sesdon  Pro- 
vided acainat  Gambling.— Act  Feb.  5.  1897 
— an  act  to  prohibit  gambling — prevails 
over  any  conflicting  provisions  of  code 
1896,  as  Act  Feb.  16,  1897,  adopting  the 
code,  provides  against  the  repeal  of  acts 
passed  at  that  legislative  session.  Ben- 
ners  v.   State,   124  Ala.   97,  26  So.  942. 

Incorporated  after  Adoption  of  Code. — 
Statutes  enacted  after  July  9,  1907,  and 
incorporated  into  the  code  in  accordance 
with  the  provision  of  Act  July  37,  1B07 
(Laws  1907,  p.  499),  adopting  the  code. 
acquired  no  sanction  by  their  presence 
in   the  code,  so  as  to  repeal  acts  not  so 


incorporated.    State  v.  Lamar,  17B  Ala.  77, 
59  So.  473. 

Prohibition  Statute* — Special  Provision. 
—The  Carmichae!  act,  passed  August  9, 
1909  (Acts  1909,  p.  S),  and  the  Fuller  act. 
passed  August  25,  1909  (Acts  1909.  p.  63), 
prohibiting  the  sale  of  intoxicating  liquors, 
were  both  passed  at  the  special  1909  ses- 
sion of  the  legislature  which  also  on  Au- 
gust 26.  1909  (Acts  1909,  p.  174),  passed 
an  act  readopting  the  code  of  1907,  which 
provided  that  all  acts  passed  at  the  special 
session  of  the  legislature,  altering,  amend- 
ing, or  repealing  either  of  the  sections  of 
the  code  or  the  acts  of  the  legislature 
passed  at  the  general  or  special  sessions, 
were  unaffected  by  the  adoption  of  the 
code,  and  code  1907.  S  10  (the  retaining 
and  repealing  clause  of  all  previous 
Codes),  afler  enumerating  certain  general 
and  local  laws  not  repealed  by  the  code. 
which  enumeration  did  not  include  the 
Fuller  or  Carmichael  acts,  concluded,  "hut 
subject  to  the  foregoing  provisions,  all 
statutes  of  a  public,  general  and  perma- 
nent nature,  not  included  in  this  code,  are 
repealed."  Held,  that  the  act  readopting 
the  code  did  not  repeal  either  the  Car- 
michael or   Fuller  act.     Fulton  v.  State, 

171  Ala.  572,  54  So.  68S. 

Local  Statutea~-Expreaa  Froviaion. — By 
express  provision  of  Code  1907,  5  10,  such 
code  does  not  repeal  local  statutes.  Bran- 
don V.  Askew,  172   Ala.   180,  54  So.  605. 

Jnror«— *Challenge»  Incorporation  in 
Code— Necesaity.— Act  1887  (Acts  1886-87, 
p.  151),  reducing  to  8  the  number  of 
peremptory  challenges  of  jurors  allowed 
to  defendants  in  trials  of  felonies  not  cap- 
ital, is  an  original,  independent  enactment, 
having  the  effect  of  amending  the  act  of 
February  17,  1885,  giving  15  challenges, 
and  does  not  come  within  the  sections 
requiring  the  commissioners  to  incorpo- 
rate all  acts  of  that  session  amending  sec- 
tions of  the  code  of  1876  into  the  code  c 
1786.  South  V.  State,  86  Ala.  617.  6  So.  f 

Practice  —  Special     Statntea  —  Juron 
ChaUengesv— Under  Code  1S96,  S  10. 
viding  that  special  statutes  regulatin< 
practice  of  courts  in  any  division,  f 
or   county   are   not   repealed   by   th 
Act  Dec.  8.  1894,  relating  to  Mon 
county,  under  which  it  is  not  gr 
challenge  of  a  juror  that  he  is 
dent  freeholder  of  the  county 
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preceding  year,  is  still  in  force.    Thomas 
V,  State,  124  Ala.  48.  27  So.  315. 

§  118.  Invalidity  of  Repealing  Act. 

A  repealing  clause  in  an  unconstitu- 
tional statute,  declaring  "that  all  laws 
contravening  the  provisions  of  this  act  be, 
and  the  same  are  hereby,  repealed,"  does 
not  affect  the  previous  laws.  Tims  v. 
State,  26  Ala.  165. 

Act  Feb.  18,  1895,  §  94,  being  uncon- 
stitutional so  far  as  it  attempts  to  regu- 
late the  sentence  of  convicts,  the  previous 
statutes  on  that  subject  were  not  repealed, 
but  remain  in  full  force.  Ex  parte  Gayles, 
108  Ala.  514,  19  So.  12. 

§  114.  Re-Enactment  or  Revival  of  Act 
Repealed. 

Act  Feb.  18,  1893,  providing  that  the 
grand  and  petit  juries  in  the  county  of 
Wilcox  shall  be  drawn  and  organized  as 
provided  by  Co.de,  pt.  5,  tit.  3,  c.  4,  arts.  1, 
2,  is  unconstitutional,  as  attempting  to 
revive  a  law  without  re-enacting  and  pub- 
lishing it  at  length,  as  required  ):>y  Const, 
art.  4,  §  2.  Stewart  v.  State,  100  Ala.  1, 
13  So.  943. 

§  115.  Suspenaion  of  Act. 

See  ante,  "Modification,  Suspension,  or 
Partial  Repeal  of  General  Laws,"  §  41. 

§  116.  Effect  of  Repeal. 

As  a  general  rule,  when  a  statute  is 
repealed,  it  stands  as  if  it  had  never  ex- 
isted, except  as  to  vested  rights  which 
have  accrued  under  its  operation.  Blake 
V,  Going,  178  Ala.  407,  59  So.  623. 

VL    CONSTRUCTION    AND    OPERA- 
TION. 

See  ante,  "Enactment,  Requisites,  and 
Validity  in  General,"  I;  "Amendment, 
Revision,  and  Codification,"  IV. 

(A)  GENERAL     RULES     OF     CON- 
STRUCTION. 

§  117.  In  General. 

Laws  should  be  given  sensible  construc- 
tion, and  general  terms  should  be  so  lim- 
ited as  not  to  lead  to  injustice,  oppres- 
sion, or  an  absurd  consequence.  Ex  parte 
Rowe,  4  Ala.  App.  254^  59  So.  69. 

When  a  statute  is  plain  and  unambigu- 
ous, whether  expressed  in  limited  or  gen- 
eral terms,  the  legislature  is  presumed  to 


have  meant  what  they  have  plainly  ex- 
pressed; and  there  is  no  room  left  for 
construction.     Reese  v.  State,  73  Ala.  18. 

Where  a  statute,  if  applied  to  a  certak 
class  of  cases,  would  result  in  a  violatioc 
of  the  constitution,  but  no  such  result  will 
follow  if  the  application  is  to  another 
class,  the  statute  will  be  held  to  apply  to 
the  latter  class  only,  if  this  is  in  harmonj 
with  the  general  legislative  purpose.  Mo- 
bile V,  Board,  180  Ala.  489,  61  So.  368. 

The  court,  construing  the  sections  of 
the  code  in  the  article  entitled  '"Regula- 
tions Affecting  Public  Safety"  (Code  190T. 
§§  5473-5483),  will  extend  them  to  new 
things  within  the  statute,  reasonably  and 
fairly  construed,  to  promote  the  intention 
of  the  legislature;  but  the  statutes  can 
not  be  construed  to  apply  to  changed  am- 
ditions,  when  their  language  is  such  as  to 
make  them  totally  inapplicable  thereto. 
Birmingham  Ry.,  Light  &  Power  Co.  r. 
Green,  4  Ala.  App.  417,  58  So.  801, 

The  court,  in  construing  a  statute,  mcst 
give  it  a  sensible  application,  if  possible, 
and  avoid  an  absurd  conclusion.  Birmtng* 
ham  R.,  etc.,  Co.  v.  Green,  4  Ala.  App. 
417,  58  So.  801. 

§118.  Constitutional  and  Statutory  Raks 
and  Provisions. 

§  119 In  General. 

Const.  1901,  §  45,  providing:  that  eadi 
law  shall  contain  but  one  subject  whick 
shall  be  clearly  expressed  in  its  title, 
should  be  construed  in  a  very  broad  and 
liberal  spirit,  keeping  in  view  its  general 
purpose,  and  should  not  be  so  construe*! 
as  to  operate,  as  an  unreasonable  restraint 
on  important  legislation.  Lovejoy  c 
Montgomery,  180  Ala.  473,  61  So.  597. 

In  the  construction  of  constitutional 
provisions  prescribing  rules  of  legislatiTC 
procedure,  the  observance  of  which  is  es- 
sential to  the  validity  of  legislative  e&* 
actments,  the  courts  keep  steadily  in  view 
the  purposes  of  their  adoption,  and  avok! 
a  closeness  of  construction  which  woclu 
tend  to  embarrass  legislation.  Montgom- 
ery Mut.  Bldg.,  etc.,  Ass'n  v.  Robinsor. 
69  Ala.  413. 

§  180.  Intention  of  Legislature. 

§  181. In  Gcneial. 

See    ante,   "In    General,"    §    117;    pes:. 
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"Mistakes  in  Writing,  Grammar,  Spell- 
ing, or  Punctuation/'  §  137. 

The  legislative  intent  is  to  be  sought  in 
construing  a  statute.  Sunflower  Lumber 
Co.  V.  Turner  Supply  Co.,  158  Ala.  191,  48 
So.  510. 

The  courts  construing  a  statute  must 
give  effect  to  the  plain  and  validly  ex- 
pressed intention  of  the  legislature.  Wil- 
kinson V.  Lane,  181  Ala.  646,  62  So.  31; 
Priest  V,  State,  5  Ala.  App.  171,  59  So. 
318. 

In  the  construction  of  the  laws,  the 
courts  are  not  to  -regard  the  supposed 
wisdom  or  want  of  wisdom  of  such  laws, 
but  the  object  sought  to  be  accom- 
plished, and  the  appliances  by  which  that 
object  is  to  be  achieved.  These  two,  com- 
bined, create  what  is  called  the  intent  of 
the  legislative  body;  and  this  intent  is 
to  be  discovered  from  the  language  used, 
and  from  the  object  to  be  accomplished. 
Horton  v.  Mobile  School  Com'rs,  43  Ala. 
598. 

§  19SL  Equitable  Construction. 

To  construe  a  statute  according  to  its 
equity,  is  to  give  an  effect  to  it  accord- 
ing to  the  intention  of  its  maker,  as  in- 
dicated by  its  terms  and  purpose.  Blake- 
ncy  V.  Blakeney,  6  Port.  109. 

§  123.  Spirit  or  Letter  of  Law. 

The  courts,  in  construing  a  statute, 
must  look  to  the  context,  the  spirit  and 
the  whole  of  the  statute,  as  well  as  other 
statutes,  to  reach  the  true  intent  of  the 
legislature,  as  a  thing  may  be  within  the 
letter  of  a  statute  and  not  within  its 
spirit,  or  it  may  be  within  the  spirit  and 
not  within  the  letter.  City  of  Birming- 
ham V,  Southern  Express  Co.,  51  So.  159, 
164  Ala.  529;  Thompson  v.  State,  20 
Ala.  54. 

The  intention  of  the  legislature  in  en- 
acting a  law  is  the  law  itself,  and  must  be 
enforced  when  ascertained,  though  it 
may  not  be  consistent  with  the  strict  let- 
ter of  the  law.  J.  H.  Davis  &,  Co.  v. 
Thomas,  45  So.  897,  154  Ala.  279;  Ken- 
nedy V.  Kennedy,  2  Ala.  ;>71. 

A  literal  interpretation,  which  would 
defeat  the  purposes  of  a  statute,  will  not 
be  adopted,  if  any  other  reasonable  con- 
struction can  be  given  to  it.  Thompson 
V,  State,  20  Ala.  54. 

There  are   cases  which   require   courts 


to  disregard  the  letl   i 
manifestly  opposed 
justify  this,  there  n 
viction,  based  on  thi 
the  application   sous 
the   legislature   coul 
such  result,  and  it  is  i 
statute  appears  not    i 
the  best   interests  o 
uals.     Napier  v.  Fos  : 

§  184. Policy  ai  : 

Courts  in  construii  ; 
it   that    construction 
ate  the  purpose  of  t 
V.  Broyles  Furniture    '. 
57  So.  122. 

§  185.  — *—  Implicat  : 

See  post,  "Mistake 
mar,  Spelling,  or  Pui  < 

Where    the    langus  i 
plain  an  unequivocal 
definite   and   certain, 
atitled   to   search   foi 
tion,    nor    indulge    in 
possible    or    probabl< 
might  have  been  in     I 
islature.     Blake   v,    ( 
59  So.  623;  Lehman,  <  i 
59  Ala.  2)19. 

The  clearly  expre 
statute  and  the  intei 
must  prevail  in  the 
statute,  though  othei 
inferred.  City  of  Bi 
ern  Express  Co.,  51  i 

§  186.  Meaning  of  Li 

§  187. In  General 

See  post,  "Contemji 
tion   in   General,"  §   ] 

Where  nothing  to  tl 
it  must  be  presumed 
used  words  in  a  stal 
signification.     Thuma; 
276;  Carlisle  v.  Godw 

The  words  of  a  sts. 
in  their  ordinary  or  p 
it  plainly  appears  thsi 
a  different  sense.  Mi 
Co.  V.  Louisville  &  N. 
629,  60  So.  949;  Prie 
App.  171,  59  So.  318; 
ter,  29  Ala.  651;  Fave 
621. 
j     In  the  construction 
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which  has  two  significations  should  ordi- 
narily receive  that  meaning  which  is  gen- 
erally given  to  it  in  the  community;  but, 
when  this  construction  would  contravene 
the  manifest  intention  of  the  legislature, 
we  must  depart  from  this  rule,  and  give 
effect  to  the  intention.  Pavers  v.  Glass, 
22  Ala.  621. 

Where  the  language  of  a  statute  is 
clear  and  unambiguous,  there  is  no  room 
for  construction.  Bozeman  v.  State,  7 
Ala.  App.  151,  61  So.  604. 

§  128.  — *-  Literal  and  Grammatical   In- 
terpretation. 

See  post,  "General  and  Specific  Words," 
§  ia3;  "Mistakes  in  Writing,  Grammar, 
Spelling,  or  Punctuation,"  §  137. 

In  the  construction  of  statutes,  their 
language,  and  not  their  technical  gram- 
matical construction,  or  their  punctua- 
tion, must  control.  Danzey  v.  State,  68 
Ala.  296. 

"It  is  found  sometimes  necessary  to 
depart,  not  only  from  the  primary  and 
literal  meaning  of  words,  but  also  from 
the  rules  of  grammatical  constructfion, 
when  it  is  improbable  that  they  express 
the  real  intention  of  the  legislature;  it  be- 
ing more  reasonable  to  hold  that  the  leg- 
islature expressed  its  intention  in  a  slov- 
enly manner  than  that  it  intended  some- 
thing which  it  is  presumed  not  to  intend. 
Cloverdale  Homes  v.  Cloverdale,  182 
Ala.    419,    62    So.    712,    715. 

§  129.  -^»  Existence  of  Ambiguity. 

•  Where  the  language  of  a  statute  is  clear 
and  the  intent  obvious,  there  is  no  room 
for  construction;  but  where  the  meaning 
and  intent  are  not  obvious  the  court  must 
attempt  to  arrive  at  the  legislative  intent. 
City  of  Birmingham  v.  Southern  Express 
Co.,  164  Ala.  529,  51  So.  159. 

%  180.  — -  Application  of  Terms  to  Sub- 
ject Matter. 
A  particular  word  in  a  statute  must  be 
construed  with  due  regard  for  the  con- 
nection in  which  it  is  used.  Haisten  v. 
State,  5  Ala.  App.  56,  59  So.  36.1. 

§  181.  Technical  Terms. 

See  post,  "Construction  with  Reference 
to  Common  Law,"  §  151. 

j  182.  — -  Associated  Words. 

See  ante,  "Application  of  Terms  to 
Subject  Matter,"  §  130. 


§  188. General  and  Specific  Words. 

General  terms  in  a  statute  should  be 
so  limited  in  their  application  as  not  to 
lead  to  injustice,  oppression,  or  absurdi- 
ties. Greek-American  Produce  Co.  v.  Illi- 
nois Cent.  R.  Co.,  4  Ala.  App.  377,  58  So. 
994. 

As  a  rule,  in  the  construction  of  stat- 
utes, where  a  specific  term  is  followed  by 
a  more  general  one,  the  principle  of  ejus- 
dem  generis  is  applied.  Martin  v.  State. 
156  Ala.  80,  47  So.  104. 

There  is  a  presumption  that  the  legis- 
lature did  not  intend  to  make  any  altera- 
tion in  the  law  beyond  what  it  declares 
either  expressly  or  by  unmistakable  im- 
plication, and  hence  general  words  and 
phrases,  however  comprehensive  in  their 
literal  sense,  must  be  construed  as  striq^Iy 
limited  to  the  immediate  objects  of  the 
act  and  as  not  altering  the  general  prin- 
ciples of  the  law.  Cloverdale  Homes  r. 
Cloverdale,  182  Ala.  419,  62  So.  712. 

Jurisdiction — ^Assaults  without  Wea- 
pons—*'Stick  or  Other  Weapons." — As  a 
rule,  in  the  construction  of  statutes,  where 
a  specific  term  is  followed  by  a  more 
general  one,  the  principle  of  ejusdem  gen- 
eris is  applied;  but  this  rule  is  not  to  be 
applied  to  the  statute  relating  to  the  jur- 
isdiction of  the  offense  of  assaults  in 
which  no  "stick  or  other  weapon"  is  used, 
since  a  "stick"  is  not  technically  a  "wea- 
pon," though  the  statute  manifestly  in- 
tended it  as  such,  and  therefore  the  term 
"or  other  weapon"  will  not  be  restricted 
either  to  a  weapon  in  a  technical  sense 
or  to  what  might  be  commonly  termed 
such,  but,  as  employed,  includes  any  sub- 
stance or  matter  foreign  to  the  person 
used  in  committing  a  battery.  Martin  r. 
State,  156  Ala.  89,  47   So.   104. 

Junk  Dealers — Material  or  Fixtures  of 
House.— 'U^nder  Acts  1911,  p.  11,  forbid- 
ding purchase  by  junk  dealers  of  iron, 
etc.,  "or  other  material  or  fixtures  per- 
taining to  a  house,"  the  comprehensive, 
generic  term  includes  things  of  the  same 
kind  or  class  as  those  specifically  enumer- 
ated. Dix  V.  State,  8  Ala.  App.  338,  62 
So.  1007. 

§  134. Express  Mention  and  Implied 

Ebcclusion. 

In  an  act  forming  a  new  county  out  of 
of  portions  of  old  ones,  a  provision  for  the 
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transfer  of  suits  pending  against  defend- 
ants from  the  courts  of  the  old  counties 
into  those  of  the  new,  without  referring  to 
administrations  pending  in  the  former, 
is  to  be  construed  as  an  expression  of  leg- 
islative intent  that  such  administration 
should  not  be  removable.  Paige  v,  Bart- 
lett,  101  Ala.  193.  13  So.  768. 

§  185. Relative  and  Qualifying  Terms, 

and  Their  Relation  to  Antecedents. 

It  is  the  matter  succeeding  the  word 
"provided,"  and  not  the  form,  which  (de- 
termines whether  it  is  or  is  not  a  techni- 
cal proviso.    Carroll  v.  State,  58  Ala.  396. 

In  Const,  art.  6,  §  26,  the  provision, 
"Provided,  that  the  governor  may  appoint 
one  notary  public,"  etc.,  "who  shall  have 
the  sanie  jurisdiction  as  justices  of  the 
peace,"  etc.,  authorizes  such  appointment 
of  notaries  having  the  powers  of  justices 
of  the  peace.    Carroll  v.  State,  58  Ala.  3i96. 

§  1S6. Particular  Words  and  Phrases. 

See  ante,  "'In  General,"  §  127;  "Gen- 
eral and  Specific  Words,"  §  133. 

"May."— *The  word  "may"  when  in  a 
statute,  will  be  construed  mandatory  and 
imperative  for  the  purpose  of  sustaining 
and  enforcing  rights,  but  not  for 'the  pur- 
pose of  creating  a  right  or  determining 
its  character.    Ex  parte  Banks,  28  Ala.  28. 

The  word  "may,"  when  used  in  a  stat- 
ute meant  "must"  or  "shall,"  in  cases 
were  the  public  interest  and  rights  are 
concerned,  and  where  the  public  or  third 
persons  have  a  claim  de  jure  that  the 
power  designated  should  be  exercised.  Ex 
parte  Simonton,  9  Port.  390. 

*Trovided." — It  is  the  matter  succeed- 
ing the  word  "provided,"  and  not  the 
form,  which  determines  whether  it  is  or 
is  not  a  technical  proviso.  Carroll  v. 
State,  58  Ala.  396. 

"Hereby  Declared."— The  phrase  **here- 
by  declared,"  as  used  in  Act  Feb.  18,  1891, 
providing  that  the  office  of  commissioner 
of  agriculture  be  "hereby  declared  an 
elective  office,"  meant  that  it  was  declared 
by  such  statute  from  after  its  passage. 
Lane  v.  Kolb,  92  Ala.  636,  9  So.  873. 

"Proceeding."— The  term  "proceeding" 
as  used  in  §  12  of  the  Code,  which  de- 
clares that  "no  action  or  proceedhig" 
commenced  before  its  adoption  shall  be 
affected  by  any  of  its  provisions,  does 
not  include  a  judgment,  which  is  an  en- 


tire act — an  act  which  can  not,  in  any 
proper  sense,  be  said  to  be  "commenced 
before  a  certain  day.  Daily  v.  Bqrke,  28 
Ala.  328. 

"Person."— The  term  "person"  in  a  stat- 
ute embraces  not  only  natural  but  arti- 
ficial persons,  unless  the  language  indi- 
cates that  it  was  used  in  a  more  limited 
sense.  Planters  &  Merchants'  Bank  v. 
Andrews,  8  Port.  404. 

§  187. Mistakes  in  Writing,  Grammar, 

Spelling,  or^  Punctuation. 

See  ante,  "Literal  and  Grammatical  In- 
terpretatioin,"  §  128. 

In  the  construction  of  statutes,  their 
language  and  not  their  grammatical  con- 
struction, or  their  punctuation,  must  con- 
trol.    Danzey  v.  State,  68  Ala.  296. 

Notwithstanding  the  statute  (Pamph. 
Laws  1840;  Clay's  Dig.  p.  416)  provides 
that  every  person  who  shall  be  guilty, 
and  be  thereof  convicted,  of  an  assault 
with  "attempt"  to  murder,  etc.,  instead  of 
"intent"  to  murder,  yet  as  the  true  lan- 
guage of  the  act,  as  shown  by  the  orig- 
inal enrolled  bill,  is  an  assault  with  "in- 
tent" to  murder,  that  must  be  considered 
as  the  true  meaning  of  the  printed  stat- 
ute.    State  V,  Marshall,  14  Ala.  41L 

§  188.  SUtute  aa  a  Whole,  and  Intrinsic 
Aids  to  Construction. 

§  189.  In  General 

See  ante,  "Relative  and  Qualifying 
Terms,  and  Their  Relation  to  Antece- 
dents," §  135. 

Where  a  statute  is  pari  materia,  it 
must  be  taken  as  a  whole  and  construed 
together  as  one  law.  Crawford  v,  Tyson, 
46  Ala.  299;  Lehman,  etc.,  Co.  v.  Robin- 
son, 59  Ala.  219. 

Acts  Sp.  .Sess.  1909,  p.  305,  entitled  "An 
act  to  prescribe  the  qualifications  of  ju- 
rors, etc.,  consisting  of  32  sections,  be- 
ing ofly  a  single  act,  the  sections  are  to 
be  construed  together.  Crandall  v.  State, 
2  Ala.  App.  112,  56  So.  873. 

Apparent  mistakes  in  the  wording  of 
a  statute  will  be  considered  as  corrected, 
where  the  other  provisions  of  the  act  or 
the  legislative  journals  furnish  the  means 
of  correcting  the  same,  so  that  the  in- 
tention of  the  legislature  is  clearly  mani- 
fest; but  the  court  may  not  change  th^ 
wording  of  the  act  to  effectuate  a  sup- 
posed intent  which  can  not  be  gathered 
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from  the  act  itself  or  from  the  legislative 
journals.  State  v.  Brackin,  45  So.  841, 
154  Ala.  151. 

S  140. Giving  Effect  to  Entire  Sut- 

ttte. 

A  statute  must  be  construed  as  a  whole, 
and  every  word  in  it  made  effective  if 
possible.  Hawkins  v.  Louisville,  &  N.  R. 
Co.,  145  Ala.  385,  40  So.  293;  Ex  parte 
Dunlap,  71  Ala.  73. 

A  statute  ought  to  be  so  construed  as 
to  give  to  each  clause,  iT^ possible,  some 
meaning.     Ex  parte   Dunlap,  71   Ala.  73. 

In  the  constructon  of  a  statute,  ef- 
fect should  be  given  to  each  part  of  the 
enactment  if  possible.  Brooks  v.  Mobile 
School  Com'rs,  31  Ala.  227. 

A  statute  is  to  be  so  construed  as  to 
give  to  it,  whenever  possible,  its  full  leg- 
islative meaning.  Shell  v.  State,  2  Ala. 
App.  207,  66  So.  39. 

Separate  Sections. — The  separate  sec- 
tions of  a  statute  should  be  construed  so 
as  to  avoid  a  conflict  and  give  each  ef- 
fect, if  that  can  be  done  without  doing 
violence  to  the  letter  of  either  and  ac- 
cording to  its  plain  language  and  intent. 
Mutual  Life  Ins.  Co.  of  New  York  v.  Al- 
len, 51  So.  877,  106  Ala.   159. 

§  141.  Context  and  Related  Clauses. 

In  determining  the  true  meaning  of  the 
statute,  the  context  must  be  considered. 
Armstrong  v.  Sellers,  182  Ala.  582,  62 
So.  28. 

i  148.  Same  or  Different  Language 

Relating  to  Same  Subject  Matter. 

A  word  or  phrase,  recurring  in  an  in- 
strument, statute,  or  constitution,  is  often 
given  a  presumptive  meaning  by  giving 
it,  when  used  in  an  ambiguous  sense,  the 
same  meaning  it  held  previously  in  the 
instrument,  statute,  or  constitution;  but 
this  presumption  is  conditioned  on  the 
absence  of  the  appearance  of  a  contrary 
intent.  Gernert  v,  Limbach,  50  So.  903,  163 
Ala.  413.  See  also,  Woodward  v.  Skeggs, 
154   Ala.   249,  46  So.  268. 

§  143. TiUe,  Headings,  and  Marginal 

Notes. 

The  title  of  an  act  may  explain  what  is 
doubtful,  but  it  can  not  control  what  is 
contained  in  the  body  of  the  act.  Bart- 
Ictt  V,  Morris,  9  Port.  266. 


Though  the  title  can  not  extend  or  re- 
strain the  positive  language  of  the  body 
of  a  statute,  where  the  meaning  is  doubt- 
ful, it  may  be  considered,  especially  where 
the  constitution  provides  that  the  subject 
of  an  act  shall  be  expressed  in  the  title. 
Jones  V,  Stokes,  179  Ala.  579,  60  So.  280.. 

The  title  at  the  beginning  of  each  sec- 
tion of  a  code  is  not  a  part  of  the  section, 
and  a  change  thereof  will  not  affect  the 
construction  to  be  placed  on  the  section 
from  its  position  and  relation  to  other 
existing  sections.  Ex  parte  Byrd,  172 
Ala.  179,  55  So.  203. 

§  144.  Extrinsic  Aids  to  Constroction. 

See  post,  "Reenactment  of  or  Refer- 
ence to  Former  Statute  and  Adoption  of 
Provisions  Previously  Construed,"  §  157. 

§  145.  In  General. 

See  post,  "History  and  Passage  of 
Act,"  §  147;  "Contemporaneous  Construc- 
tion in  General,"  §  148. 

In  interpreting  a  law  it  is  legitimate  to 
take  into  consideration  the  history  which 
led  up  to  its  enactment,  the  surrounding 
circumstances,  and  the  ends  intended  to 
be  accomplished  thereby.  Prowell  r. 
State,  39  So.  164,  142  Ala.  80. 

Contemporary  construction,  and  official 
usage  for  a  long  period  of  time,  by  the 
person  charged  with  the  administration 
of  the  law,  are  among  the  legitimate  aids 
in  the  interpretation  of  statutes.  Wet- 
more  V,  State,  55  Ala.  198. 

Where  a  law  is  plain  and  unambiguous 
whether  expressed  in  general  or  limited 
terms,  there  is  no  room  left  for  construc- 
tion, and  a  resort  to  extrinsic  facts  is  not 
permitted  to  ascertain  the  meaning. 
Bartlett  v,   Morris,  9  Port.  266. 

Where  the  language  of  a  statute  is 
clear  and  unambiguous,  there  is  no  room 
for  construction,  and  the  courts  can  not 
attempt  to  arrive  at  the  lawmaker's  in- 
tent by  considering  matters  aside  from 
the  language  used.  Bozeman  v.  State,  7 
Ala.  App.  151,  61  So.  604. 

^  146.  Contemporary  Circumstances. 

See  ante,  "In   General,"  §  145. 

§  147.  History  and  Passage  of  Act. 

See   ante,   "In   General,"  §   145. 
Amendments  offered  to  a  bill  during  its 
passage,   but  which   were  not  finally  in- 
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corpo rated  in  the  statute  as  passed,  can 
not  be  considered  in  interpreting  the  stat- 
ute.   Lane  v,  Kolb,  02  Ala.  636,  9  So.  873. 


§   146. 


Contemporaneous   Construc- 


tion in  General. 

See  ante,  "In  General,"  §  145;  post, 
"Reenactment  of  or  Reference  to  Former 
Statute  and  Adoption  of  Provisions  Pre- 
viously Construed,"  §  157. 

"In  interpreting  statutes,  we  must  en- 
deavor to  arrive  at  the  meaning  and  in- 
tention of  the  legislature,  to  be  gathered 
from  the  words  they  have  employed. 
Words  are  but  the  vehicle  of  though;  and 
if,  since  they  were  employed  by  the  leg- 
islature, they  have  undergone  change,  or, 
if  the  subject  they  refer  to  has  under- 
gone modification  since  their  employ- 
ment, we  must  reach  for  and  enforce  the 
sense  they  bore  when  the  statute  was 
enacted;  for  such,  we  must  presume,  was 
the  intention  of  the  law  making  power." 
Sikes  V.  State,  67  Ala.  77,  80. 

The  decisions  of  the  courts  of  another 
state  are  persuasive,  but  not  conclusive 
as  to  the  construction  of  the  statutes  of 
that  state,  where  those  statuses,  but  not 
the  decisions,  are  put  in  evidence.  Nel- 
son V,  Goree's  Adm'r,  34  Ala.  565. 

§  149.  Executive  Construction. 

See  ante,  "In  General,"  §  145. 

§  180. Legislative  Construction. 

The  intention  of  one  legislative  body 
in  the  use  and  application  of  a  term,  in 
an  act  passed  by  it,  is  not  conclusive  as 
to  the  intention  of  another  and  different 
legislative  body  in  the  use  of  the  term 
in  the  passage  of  another  and  different 
act.    Feagin  v.  Comptroller,  42  Ala.  516. 

It  is  the  duty  of  the  court  to  gather 
the  meaning  of  a  statute  from  the  law  it- 
self, and  not  from  contemporaneous 
avowals  of  the  individual  framers  of  it. 
Barnes  v.  Mobile,  19  Ala.  707. 

§   151.    Construction   with    Reference   to 
Common  Law. 

Statutes  must  be  read  and  construed  in 
the  light  of  the  common  law  which  is  the 
base  upon  which  all  of  the  laws  of  this 
state  have  been  constructed.  Cloverdale 
Homes  v.  Cloverdale,  182  Ala.  419,  62 
So.  712. 

All  statutes  are  to  be  construed  with 
reference  to  the  principles  of  the  com- 
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can  be  done  without  violating  their  lan- 
guage. Abingdon  Mills  v,  Grogan,  167 
Ala.  146,  53  So.  596. 

Two  or  more  statutes  in  pari  materia 
must  all  be  looked  to,  to  ascertain  the 
meaning  and  intent  of  each.  City  of  Bir- 
mingham V,  Southern  Express  Co.,  164 
Ala.  529,  51  So.  159. 

Each  statute,  constituting  a  part  of  a 
system  of  laws,  must,  if  practicable,  be 
so  construed  as  to  make  the  system  con- 
sistent in  all  its  parts,  and  each  must  be 
considered  a  part  of  the  whole.  Birming- 
ham V.  Southern  Express  Co.,  164  Ala. 
529,  51   So.   159. 

Insiirance. — Acts  1909,  p.  Ill,  prohibit- 
ing rebates  on  premiums  for  insurance 
policies,  is  an  enlargement  of  Code  1907, 
§  4579,  and  must  be  construed  in  connec- 
tion with  the  code  of  insurance  law.  Me- 
ridian Life  Ins.  Co.  v.  Dean,  182  Ala. 
127,   62   So.   90,   94. 

§   155.  Sututes  Adopted   at   Same 

Session. 

Acts  passed  at  the  same  session,  both 
relating  to -the  subject  of  intoxicating  liq- 
uors one  referring  to  the  other,  must  be 
construed  together  as  in  pari  materia. 
State  V.  Montgomery,  177  Ala.  212,  59  So. 
2^4. 

§  156.  _»  General  and  Special  Statutes. 

Special  provisions  relating  to  specific 
subjects  control  general  provisions  relat- 
ing to  general  subjects,  and  things  spe- 
cially treated  are  considered  as  excep- 
tions to  the  general  provisions.  City  of 
Birmingham  v.  Southern  Express  Co., 
164  Ala.  529,  51  So.  159. 

§  167. Re-Enactment  of  or  Reference 

to  Former  Statute  and  Adoption  of 
Provisions  Previously  Construed. 

See  ante,  "In  General,"  §  153;  post, 
"Revisions  and  Codes,"  §   162. 

The  adoption  or  reenactment  of  a  stat- 
ute that  has  received  judicial  construc- 
tion adopts  the  construction  given  it,  as 
part  of  the  act.  Bank  v.  Meagher,  33 
Ala.  622;  O'Byrnes  r.  State.  51  Ala.  25; 
Ex  parte  Matthews,  52  Ala.  51;  "Huddles- 
ton  r.  Askey,  56  Ala.  218;  Barnewall  v. 
Murrell,  108  Ala.  366,  18  So.  831;  Wool- 
sey  V.  Cade,  54  Ala.  378;  Wood-Dicker- 
son  Supply  Co.  v.  Cocciola,  153  Ala.  555, 
45  So.  192;  Tennessee  Coal,  etc.,  R.  Co. 


V.  Russell,  155  Ala.  435,  46  So.  86«;  Rey- 
nolds V.  Lee,  180  Ala.  76,  60  So.  101; 
White  V,  State,  134  Ala.  197,  3S  So.  320; 
Morrison  v.  Stevenson,  69  Ala.  449;  Po- 
sey V,  Pressley,  60  Ala.  243;  Ex  parte 
Banks,  28  Ala.  28;  East  Tennessee,  etc 
R.  Co.  V,  Bayliss,  74  Ala.  150;  Hope  r. 
State,  5  Ala.  App.  123,  59  So.  326;  Bruce 
V,  Sierra,  175  Ala.  517,  57  So.  709;  Mo- 
bile County  V,  Williams,  180  Ala.  639, 61 
So.  963. 

The  reenactment  of  a  statute,  is  a  leg- 
islative adoption  of  a  fixed  judicial  p^^ 
existing  construction.  Wood-Wickcrson 
Supply  Co.  V.  Cocciola,  153  Ala.  M5, 45 
So.  192. 

"  *It  is  a  settled  rule  that  in  the  adop- 
tion of  the  code  the  legislature  is  pre- 
sumed to  have  known  the  fixed  judidai 
construction  preexisting  statutes  had  r^ 
ceived,  and  the  substantial  reenactment 
of  such  statutes  is  a  legislative  adoptioa 
of  that  construction.'  Morrison  r.  Ste- 
venson, 69  Ala.  448;  Duramus  v.  Harri- 
son, 26  Ala.  326;  Ex  parte  Banks,  28  .\la. 
28;  Stallworth  v,  Stallworth,  29  Ala.  :<; 
Bank  v.  Meagher,  33  Ala.  622."  Wood- 
Dickerson  Supply  Co.  v.  Cocciola,  153 
Ala.  555,  45   So.   192. 

Bankrupt  Law^-'^Pidudary  Capacity.* 
— The  rule  that  a  reenactment  must  be 
construed  as  the  original  act  has  been. 
in  the  same  regard,  is  applicable  to  the 
words  "fiduciary  capacity"  in  the  bank- 
rupt act  of  1867,  reenacting  the  bankrupt 
law  of  1841,  a  former  judicial  construc- 
tion of  which  by  the  United  States  sc- 
preme  court  defined  and  specified  (what 
debts  were  excepted  from  the  opcratioa 
of  a  discharge  in  bankruptcy.  Woolsey 
V.  Cade,  54  Ala.  378. 

Official  Bonds.— Code  1886,  §  273.  sobd 
3,  relating  to  official  bonds,  having  beec 
construed  to  apply  to  bonds  of  judges  of 
probate,  there  was  a  legislative  adoptids 
of  such  construction;  the  section  bcicf 
brought  forward  unchanged  into  Codes 
1896  and  1907  as  section  1500.  Mobik 
County  V.  Williams,  180  Ala.  639.  61  So. 
963. 

§  158.  Construction  of  Sututes  Adopted 
from  Other  States  or  Conaties. 

Where  the  legislature  of  one  state  ea- 
acts  a  provision  taken  from  a  statote  o: 
another   state    or   county,    in    which  the 
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language  of  the  act  has  received  a  set- 
tled judicial  construction,  they  are  pre- 
sumed to  have  intended  it  should  be  un- 
derstood and  applied  according  to  that 
construction.  Kennedy's  Heirs  r.  Ken- 
nedy's Heirs,  2  Ala.  571. 

The  judicial  interpretations  of  statutes 
of  a  state,  as  made  by  its  own  courts,  are 
to  be  followed  by  the  courts  of  other 
states.    Bloodgood  v.  Grasey,  31  Ala.  575. 

English  Statute  of  Frauds.— The  legis- 
lature, in  enacting  a  statute  of  frauds  in 
the  terms  of  the  English  statute  on  that 
subject  (St.  29  Car.  II.  c.  3),  will  be  pre- 
sumed to  have  known  and  adopted  also 
the  judicial  construction  which  had  been 
placed  upon  those  terms.  Kennedy's 
Heirs  v.  Kennedy's  Heirs,  2  Ala.  571. 

Penal  Bonds. — ^The  construction  of  the 
statute  of  1824,  regulating  proceedings 
on  penal  bonds,  which  is  almost  a  literal 
transcript  of  St  8  &  9  Wm.  III.  §  8, 
must  be  controlled  by  the  decisions 
which  have  been  made  under  such  stat- 
ute.    Meakings  v,  Ochiltree,  5  Port.  395. 

Signature  of  Wills.— Code,  §  1611,  rela- 
tive to  the  signature  of  wills,  is  a  sub- 
stantial transcript  of  St.  29  Car.  II.  c.  3, 
and  must  therefore  receive  the  construc- 
tion given  to  the  English  statute  before 
the  enactment  of  the  code.  Armstrong 
V,  Armstrong,  29  Ala.  538;  Bailey's  Heirs 
r.  Bailey's  Ex'rs,  35  Ala.  687. 

Where  a  legislature  adopts  in  aubstaticc 
a  statute  of  an6ther  state,  but  omits  a 
proviso  attached  to  that  statute,  the  stat- 
ute as  adopted  will  be  construed  as  ex- 
cluding the  matter  in  the  proviso.  How- 
ells  Min.  Co.  V.  Gray,  42  So.  448,  148 
Ala.  535. 

§  159.  Construction  as  Mandatory  or  Di- 
rectoryu 

See  ante,  "Partftular  Words  and 
Phrases,"  §  136. 

A  permissive  word  should  be  construed 
peremptory,  when  used  to  clothe  a  public 
officer  with  power  to  do  an  act  which 
ought  to  be  done  for  the  sake  of  justice, 
or  which  concerns  the  public  interests  or 
the  rights  ,of  third  persons.  Ex  parte 
Banks,  28  Ala.  28. 

May. — ^The  word  "may,"  when  used  in  a 
statute,  will  be  construed  mandatory  and 
imperative  for  the  purpose  of  sustaining 
and  enforcing  rights,  but  not  for  the  pur* 


pose  of  creating  a  right  or  determining 
its  character.    Ex  parte  Banks,  28  Ala,  28. 

The  word  "may,"  when  used  in  a  stat- 
ute means  "must"  or  "shall,"  in  cases 
where  the  public  interest  and  rights  are 
concerned,  and  where  the  public  or  third 
persons  have  a  claim  de  jure  that  the 
power  designated  should  be  exercised. 
Ex  parte  Simonton,  9  Port.  390. 

The  words  "it  shall  be  lawful/'  when 
used  in  a  statute,  are  peremptory,  in 
those  cases  in  which  the  public  or  indi- 
viduals have  a  right,  de  jure,  that  the 
powers  conferred  shall  be  exercised. 
Tarver  v.  Commissioners'  Court,  17  Ala- 
527. 

Time  for  Performance  of  Official  Act.-— 
When  a  statute  specifies  a  time  within 
which  a  public  official  must  perform  an 
official  act  regarding  the  rights  of  others, 
it  is  merely  directory  as  to  the  time  with- 
in which  the  act  is  to  h%  done,  unless 
from  the  nature  or  the  act,  or  the  langu* 
age  of  the  statute,  the  designation  of  the 
time  must  -be  considered  a  limitation  on 
the  power  of  the  officer;  and  a  fortiori, 
this  rule  applies  to  public  interests. 
Walker  v.  Chapman,  22  Ala.  116. 

§   160.  Provisos,  Exceptions,  and  Saving 
ClausesL 

See  ante,  ''Relative  and  QuaUfying 
Terms,  and  Their  Relation  to  Antece- 
dents," §  135. 

The  appropriate  office  of  a  proviso  to 
a  statute  is  to  modify  or  limit  the  enact- 
ing clause,  or  to  except  something  which 
Would  otherwise  be  included  in  it.  Dau- 
phin, etc.,  Co.  V,  Kennedy,  74  Ala.  583. 

Although  the  appropriate  office  of  a 
proviso  in  a  statute  is  to  restrain  or  mod- 
ify the  enacting  clause,  and  should  be 
confined  to  what  precedes,  yet  when, 
from  the  context,  and  a  comparison  of 
all  the  provisions  relating  to  the  same 
subject-matter,  it  is  manifest  that  the  ob- 
ject and  intent  were  to  give  the  proviso 
a  scope  extending  beyond  ths  section, 
and  an  effect  beyond  the  phrase  imme- 
diately preceding,  it  will  be  construed  as 
restraining  and  qualifying  preceding  sec- 
tions relating  to  the  subject-matter  of 
the  proviso,  or  as  tantamount  to  an  en- 
actment in  a  separate  section,  without 
regard  to  its  position  and  connection. 
Wartensleben  v,  Haithcock,  80  Ala.  4A5p 
1  So.  3i8. 


I  Kl.  Amendatory  and  Amended  Acts. 

See  post,  ■■Revisions  and  Codes,"  §  H 
{  16S.  Reviaions  and  Codes. 

See  ante.  ■■Reenaclment  of  or  Reft 
ence  to  Former  Statute  and  Adoption 
Frovkions    Previously    Construed."   §    i; 

Adaption  of  Previous  Construction  of 
Statutes  Codified.— In  the  adopti 
a  code,  the  legislature  is  presun 
have  known  the  judici 
which  had  been  placed  on  the  former 
statutes;  and  therefore  the  rcenactment 
in  the  code,  of  provisions  substantially 
the  s&nie  as  those  contained  in  the  for- 
mer statutes,  is  a  legislative  adoption  of 
their  known  judicial  construction.  Dura- 
mus  I'.  Harrison,  26  \\a.  326;  HuRman 
V.  State.  29  Ala.  40;  Anthony  v.  State,  29 
Ala.  27. 

Pro  via  ions  on  Same  Subject  Con- 
fltrued  Together — Earlier  Sections  Re- 
pealed.— In  construing  the  provisions  of 
a  code  upon  a  given  subject,  all  the  vari- 
ous sections  applying  to  such  subject 
should  be  construed  together,  and  if  pos- 
sible made  consistent,  but  where  this  can 
not  be  done,  the  earlier  sections,  or  sec- 
tions taken  from  earlier  acts,  are  to  be 
considered  as  repealed,  or  so  modified  as 
to  be  in  agreement  with  later  sections. 
Ex  parte  Ray,  45  Ala.  15;  O'Neal  v.  Rob- 
inson, 45  Ala.  5S6. 

Same.-^The  several  statutory  provi- 
sions contained  in  the  code  of  1B6T  and 
in  the  code  of  1ST6.  though  not  collated, 
nor  even  placed  in  juxtaposition,  in  ei- 
ther compilation  of  the  statutes,  relate  to 
the  same  subject,  and  are  to  be  construed 
together,  giving  operation  to  each.  Hatch- 
ctt  V.  Billingslea,  65  Ala.  16. 

Same— Railroads.— The  various  sec- 
tions of  a  Revised  code  relating  to  rail- 
road companies  and  their  duties  and  lia- 
bilities, although  collected  from  inde- 
pendent laws  of  previous  enactment. 
ought  to  be  constrtied  together.  Mobile 
&  O.  R.  Co.  V.  Malone.  46  Ala.  391. 

Same — Dissolution  of  Corporations. — 
Code  1386,  §§  1GS3-1689,  relating  to  the 
voluntary  dissolution  of  corporations, 
and  B§  1690-1693,  originally  applying  to 
all  dissolved  corporations,  whether  the 
dissolution  was  voluntary  or  involuntary, 
are  codified  together  in  one  chapter,  en- 
titled, "Dissolution  of  Business  Corpora- 
tions," but  were   enacted  at   different  ses- 


sions of  the  legislature,  and  the  lettiici 
enacted  last  had  no  reference  to  itt 
other  sections.  Held,  that  one  porac 
will  not  be  interpreted  by  referenct  t. 
the  other,  on  the  theory  that  the  ch^r 
embraces  one  general  scheme.  Wt«l- 
erly  z:  Capital  City  Water  Co..  M  So.  I« 
115   .Ala.   ISfi. 

Where  the  Revised  Code  diStn  ■ 
meaning  or  substance  from  the  iHIbis 
which  purport  to  be  incorporaicd  ibnf- 
in,  the  original  statute  must  L-jr,;^. 
Nicholson  t.  Mobile  &  M.  R.  Co..  ts  Vi 
20S. 

In  the  revision  of  statutes,  alttniitc 
of  phraseology,  the  omission  or  iddnc 
of  words,  will  not  necessarily  changf  -h 
operation  or  construction  of  former  *Qi- 
utes;  but  to  have  this  effect,  lie  Ue- 
guage  of  the  statute  as  revised,  or  ".^i 
legislative  intent  to  change  the  forre 
statute,  must  be  clear.  Landfonl  : 
Dunklin,  71  Ala.  S94;  Bradley  t:  Stilt,  ■*» 
Ala.   318. 

When,  in  codifying  statutes,  dogbt  « 
ambiguity  is  created,  as  to  the  coost:^- 
tion  of  any  particular  provision,  lb( 
courts  will  refer  to  the  origin*!  sl»liitn 
and  their  history;  and  will  give  cffwl  ^ 
the  provision  as  originally  framed,  c*^- 
withstanding  a  change  in  its  phnseoias 
or  relative  location,  unless  a  clear  iatr- 
lion  is  manifested  to  change  ihercbj  a 
construction  and  operation.  East  Tf- 
nessee,  etc.,  R.  Co.  z:  Hughes,  7S  Ju 
590;  Steele  z:  Slate.  61  .Ma.  113;  lv.i- 
ford  V.   Dunklin,  71  Ala.  59*. 

Common  Law — Creation  of  Indepea'- 
ent  System.— The  revised  code,  iiV<d  i 
intended  to  contain  all  the  statute  !»■  ; 
the  state,  is  not  merely  cumulative  ot  it- 
common  law,  and  made  to  perfect  tb 
deficiencies  of  that  system,  bat  ii  tr- 
signed  to  create  a  %iew  and  taitjieair'' 
system  applicable  to  our  own  intitiuiiw 
Barker  v.  Bell,  46  Ala.  216. 

Insnnmco— Act  Passed  Subicqasn  1° 
Adoption    of    Code.— Act    Feb.  Ifi.  1»' 

(Gen.    St.    1896-97.    p.    1377).    ' 
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passed  subsequent  to  the  act  of  idoptM 
of  the  code  ot  1896,  and  copied  tlterti 
by  the  codifier.  did  not  become  i  pw  "' 
the  laws  as  codified  and  adopted;  u- 
hence  it  must  be  construed  as  to  iti  cc* 
stitutionality  in  the  form  in  whicb  it  *^ 
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originally  enacted,  without  reference  to 
the  codification.  Rajrford  v,  Faulk,  45 
So.  714,  154  Ala.  295. 


§  168.  Repealing  Acts. 

As  a  general  rule,  when  a  statute  ft  re- 
pealed, it  stands  as  if  it  had  never  existed, 
except  as  to  vested  rights  which  have  ac- 
crued under  its  opevation.  Blake  v.  State, 
1T8  Ala.  407,  59  So.  ft23. 

Revenue  Law  1868,  p.  46,  §  136,  does  not 
repeal  Rev.  Code,  §  3618,  prohibiting  li- 
quor selling  without  license,  as  it  only 
repeals  the  laws  on  the  subject  of  taxa- 
tion in  the  state,  and  not  the  law  on  the 
subject  of  crime.  Mulvey  v.  State,  43 
Ala.  316;  Campbell  v.  State,  46  Ala.  116; 
Lillenstein  v^  State,  46  Ala.  498. 

§  164.  Constructioii  as  Concluding  or 
Binding  Qovenunent. 

General  statutes  will  not  be  so  inter- 
preted as  to  impose  liabilities  on  the 
state  or  to  divest  or  diminish  its  rights 
or  prerogatives,  unless  such  intention  is 
clearly  expressed  or  necessarily  implied. 
State  V,  Brewer,  64  Ala.  287. 

As  a  general  rule  of  statutory  construc- 
tion, without  any  express  legislative  dec- 
laration, general  words  in  a  statute  do 
not  apply  to  the  state,  nor  affect  its 
rights,  unless  an  intention  to  the  con- 
trary appears.  £x  parte  McDonald,  76 
Ala.  603;  Miller  t/.  State,  38  Ala.  600. 

§  165.  Effect  of  SUtutes  as  Evidence. 

A  recital  in  the  title  of  an  act  to  ad- 
just and  settle  the  debt  of  the  city  of 
Mobile,  that  the  report  of  the  commis- 
sioners of  Mobile  had  been*  made  and 
laid  before  the  general  assembly,  is  con- 
clusive of  that  fact  and  that  the  act  was 
made  on  the  basis  of  that  report.  Hare 
V,  Kennerly,  83  Ala.  608,  3  So.  683. 

(B)  PARTICULAR  CLASSES  OF 
STATUTES. 

§  166.  Liberal  or  Strict  Construction  as 
Affected  by  Nature  of  Act  in  Gen- 
eraL 

A  law  respecting,  public  rights  and  in- 
terests should  be  liberally  construed,  so 
as  to  make  it  effective  against  the  evil  it 
was  intended  to  abate,  when  this  can  be 
done  without  depriving  any  individual  of 
his  just  rights.  Ex  parte  Plowman,  53 
Ala.  440. 


§  167. 

See  post,  "I 
173. 

A  remedial  j 
largely  and  ber 
the  mischief,  : 
Sprowl  V.  La^ 
parte  Buckley, 

A     construct! 
and    the   best 
general    purpos 
applied  to  a  re 
words  are  not 
V,  Lawrence,  3: 

§  168.  Statutes  i 
Right  and  < 

See  ante,  "In 

Statutory  pro 
change,   or  dim 

are   to   be   stric 
tory    remedies 
rights  unknown 
to  be   followed 
methods  to  be 
which     they     ar 
Fletcher,  80  Ala 

Right  to  Con 
be  construed  t< 
right  of  a  citiz 
erence  to  his  < 
rights,  unless  st 
tion.     Collier  v. 

Derogation  oi 
utes  in  derogati 
must  be  strictb 
Youngblood,  73 
Leckey,  30  Ala. 
20  Ala.  189;  Na 
«44;    Kirksey  v. 

The  statute  al 
oath    when   the 
does  not  -exceed 
the  common  law: 
strictly.    Lock  v. 

§  169.  Statutes  I 
See  ante,  "In  ( 

§  170.  Penal  Stal 

See   post,   "Sta 
ties,"  §  184. 

Penal   statutes 
strued.     Holmes 
163   Ala.   460;    Gr 
App.   319,  62  So. 
Port.  564;   Crosb; 
221;    Grooms    v. 
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Mangham  v.  Cox,  29  Ala.  81;  Ex  parte 
Diggs,  ^%  Ala.  381. 

A  penal  statute  must  be  strictly  con- 
strued and  can  not  be  extended  to  cases 
not  included  within  the  clear  import  of 
its  language.  Greek-American  Produce 
Co.  V.  Illinois  Cent.  R.  Co.,  4  Ala.  App. 
877,  M  So.  994;  Young  v.  State,  58  Ala. 
a58.      ^ 

A  statute  penal  in  its  nature,  is  not  to 
'be  extended  'by  construction  beyond  its 
natural  meaning.  Gunter  v,  Leckey,  30 
Ala.  1591. 

The  settled  rules  of  construction  jus- 
tify the  courts  in  confining  the  operation 
of  penal  statutes  to  cases  which  are 
clearly  within  their  letter,  and  which  are 
not  proved  to  be  clearly  without  their 
spirit.     Mangham  v.  Cox,  29  Ala.  81. 

• 

Although  penal  statutes  are  to  be 
strictly  construed,  and  can  not  be  ex- 
tended by  construction,  yet  they  are  not 
to  be  construed  so  strictly  as  to  defeat 
the  obvious  intention  of  the  legislature. 
Crosby  v.  Hawthorn,  25  Ala.  221;  Priest 
V.  State,  5  Ala.  App.  171,  59  So.  318. 

Though  penal  laws  are  to  be  con- 
strued strictly,  they  are  not  to  be  con- 
strued so  strictly  as  to  defeat  the  obvious 
intention  of  the  legislature;  nor  is  the 
maxim  to  be  so  applied  as  to  exclude 
from  the  operation  of  the  statute  cases 
which  the  words  in  their  ordinary  accep- 
tation, or  in  the  sense  in  which  the  legis- 
lature obviously  used  them,  would  com- 
prehend.    Walton  V.  State,  62  Ala.  197. 

It  is  the  duty  of  the  court,  while  dis- 
claiming the  right  to  extend  a  criminal 
statute  to  cases  out  of  its  letter,  to  apply 
it  to  every  case  clearly  within  the  mis- 
chief or  cause  of  making  it,  where  its 
words  are  broad  enough  to  embrace  such 
case.     Huffman  v.  State,  29  Ala.  40. 

Where  General  Words  Follow  Words 

of  Particular  Meaning. — The  rule  that 
where  in  penal  statutes  general  words 
follow  an  enumeration  of  words  of  a  par- 
ticular and  specific  meaning  such  gen- 
eral words  are  to  be  held  as  applying 
only  to  persons  or  things  of  the  same 
kind  as  those  designated  by  the  particu- 
lar words  is  but  a  rule  of  construction, 
to  enable  the  court  to  ascertain  the  in- 
tention of  the  legislature,  and,  when  that 
intention  is  apparent,  can  no  more  be  al- 
lowed   to    govern   in    the   exposition    of 


penal  than  any  other  statutes.     Foster  v. 
Blount,  18  Ala.  687. 

§  171.  Statutes  Relating  to  Remedies  and 
Procedure. 

§  178.  In  General. 

When  a  right  is  solely  and  exclusively 
of  legislative  creation,  and  jurisdiction  of 
it  is  limited  to  particular  tribunals,  and 
specific,  peculiar  remedies  are  provided 
for  its  enforcement,  the  jurisdiction  and 
remedy,  being  bounded  by  the  statute, 
can  be  exerci.^ed  only  before  the  tribunals, 
and  in  the  ^  mode  the  statute  provides. 
Chandler  v.  Hanoa,  73  Ala.  390. 

§  173. Summary  Proceedings. 

In  summary  proceedings  under  a  stat- 
ute, strict  conformity  to  the  statute,  in 
the  exercise  of  the  jurisdiction  it  confers, 
is  essential  to  the  regularity  and  validity 
of  the  proceedings.  £x  parte  Buckley,  53 
Ala.   42. 

§  174.  Private  Acts. 

The  rules  of  interpretation  applicable 
to  private  statutes  do  not  differ  from 
those  applicable  to  public  or  general  stat- 
utes.    Bartlett  v.  Morris,  9  Port.  266. 

(C)   TIME  OF  TAKING  EFFECT. 

§  175.  Constitutional  and  General  Statu- 
tory Provisions. 

There  being  no  special  provision  in  the 
general  game  law  (Laws  1907,  p.  81)  as 
to  when  §  44  thereof,  making  it  unlawful 
to  hunt  on  lands  of  another  without  writ- 
ten permission  of  the  owner  or  agent, 
should  become  effective,  the  section  be- 
came effective  30  days  after  the  adjourn- 
ment of  the  legislature  which  enacted  it, 
under  the  express  provisions  of  Code 
1896,  §  5540.  Glenn  v.  State,  158  Ala. 
44,  48  So.  505. 

Act  Feb.  28,  1887,  gives  effect  to  ConsL 
art.  14,  §  4,  forbidding  foreign  corpora- 
tions to  do  business  in  the  state  "without 
having  at  least  one  known  place  of  busi- 
ness and  an  authorized  agent  therein,'' 
and  provides  that  a  corporation  violating 
the  act,  and  any  person  acting  as  its 
agent  in  such  violation,  shall  forfeit  to 
the  state  fixed  sums,  to  be  recovered  in 
an  action,  and  for  imprisonment  of  the 
offending  person.  Held,  that  the  act  be- 
ing penal  in  its  nature,  and  being  silent 
as  to  when  it  should  go  into  effect,  it  did 
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not  go  into  effect  until  30  days  after  ap- 
proval, that  being  the  provision  of  Cr. 
Oode,  §  3705.  Ross  v.  New  England 
Alortgage  Security  Co.,  101  Ala.  362,  13 
So.    564. 

§    176.  Passage  or  Approval  of  Act,  or 
Time  Computed  TherefronL 

§    177. In  General. 

A  statute  takes  effect  from  the  time  of 
its  passage  where  no  time  is  expressly 
fixed.  Rathborne  v,  Bradford,  1  Ala.  312; 
State  V.  Click,  2  Ala.  26;  Weatherford  v. 
Weatherford,  8  Port.  171;  Branch  Bank 
z/.  Murphy,  8  Ala.  119;  Thompson  v. 
Stickney,  6  Ala.  579. 

A  statute  takes  effect  on  the  day  of  its 
approval,  unless  a  different  time  is  ex- 
pressly prescribed.  Taylor  v.  State,  31 
Ala.  383. 

'Where  no  time  is  fixed  for  the  taking 
effect  of  an  act,  it  becomes  operative 
from. the  day  of  its  approval.  Montgom- 
ery Traction  Co.  v.  Knabe,  158  Ala.  458, 
48   So.  501. 

Ignorance  of  Passage. — Statutes,  unless 
otherwise  expressed,  take  effect  from 
their  passage;  and  an  act  done  in  the 
county  of  Clarke,  on  the  day  of  its  pass- 
age, will  be  governed  by  the  statute,  al- 
though it  was  impossible  it  should  have 
been  known  there.  Branch  Bank  at  Mo- 
bile V.  Murphy,  8  Ala.  119;  Thompson  v. 
Stickney,  6  Ala.  579. 

Statutes  of  the  same  session,  passed  on 
different  days,  are  not  to  be  regarded  as 
having  effect  from  the  same  day,  merely 
because  they  pertain  to  the  same  subject. 
Taylor  v.  State,  31  Ala.  383. 

Franchise  Tax.— Act  Feb.  18,  1897,  § 
35,  subd.  15,  requiring  corporations  to  pay 
an  annual  privilege  tax,  took  effect  on  ap- 
proval of  the  act,  notwithstanding  Code, 
§  634,  declaring  that  all  licenses  shall  be 
for  one  year,  and  shall  expire  on  the  31st 
of  December,  as  that  provision  can  not  be 
referred  to  licenses  and  taxes  exacted  by 
subsequent  statutes.  Phcenix  Carpet  Co. 
V.  State,  118  Ala.  143,  22  So.  627. 

§  178. Hour  of  Day. 

Remedial  Statutes. — "Upon  authority 
and  principles  of  policy  and  convenience, 
carefully  limiting  ourselves  by  the  neces- 
sities of  this  case,  we  decide  that  a  pub- 
lic statute,  remedial  in  its  character,  and 
not  prescribing  punishments  or  penalties. 


is  of  force  du 
approval,   and 
thereto,  does  i 
of  a  day;     * 
Ala.  641,  642. 

Appeals. — A 

its  character,  it 
day  of  its  appt 
ence  to  a  statu 
should  be  deer 
tinned,  or  as 
force,  unless  t 
move  for  a  disc 
cause  for  a  dis 
Wood  V.  Fort,  * 

Election  Com 

authorizing  and 
tests  is  in  force 
proval  by  the  g 
repeals  former  ; 
it  immediately 
der  such  acts. 
Ala.  593,  14  So. 
Pollak,  85  Ala.  - 

§  179.  Occurren< 

See  post,  "W 
202. 

Where  a  stat 
and  requires  as 
ity   that   sometlii 
fore  it  goes  int; 
no  force  until  1I 
done  is  perforn  • 
affects  only  one 
sons,    either    na : 
interested    in    i  : 
with  a  prelimim  i 
claim  the  benefi  t 
ou^    requiring    '  I 
condition.     Savs  i 
619. 

(D)    RETROA( 

§   180.   Express 

Under  Code,  i 
action  commenc  : 
affected  by  its  | 
menced  before  i 
erned  by  the  ol  I 
tions  in  the  c 
pending,  and  p  • 
of  a  new  actic  : 
the  determinati'  i 
der  the  old  la\^ 
code  went  into  i 


1120 


Statutes 


§§  180-183 


to  its    provisions.     Mazange    v.  Slocum, 
23  Ala.  668. 

§    181.    Retrospective     Construction     in 
GeneraL 

See  post,  "Statutes  Impairing  Vested 
Rights/'  §  183;  "Statutes  Imposing  Lia- 
bilities," §  184. 

A  law  is  not  to  be  construed  as  hav- 
ing a  retroactive  effect,  unless  it  is  plain 
from  its  terms  that  the  legislature  so  in- 
tended. Smith  V,  Kolb,  58  Ala.  645; 
Barnes  v.  Mobile,  19  Ala.  707;  Kidd  v. 
Montague,  19  Ala.  61d>,  624;  Ex  parte 
Buckley,  53  Ala.  42;  Boyce  v.  Holmes,  2 
Ala.  54;  Luke  v.  Calhoun  County,  56 
Ala.  415. 

Courts  will  not  construe  an  enact- 
ment as  retrospective,  unless  the  legis- 
lature expresses  a  clear  intent  to  give  it 
that  effect.  Duy  v,  Alabama  Western 
R.  Co.,  175  Ala.  162,  57  So.  724. 

A  statute  will  be  construed  as  having 
a  prospective  operation  only,  unless  it 
plainly  indicates  an  intent  that  it  shall 
operate  Retrospectively.  Leahart  v, 
Deedmeyer,  158  Ala.  295,  48  So.  371; 
Smith  V.  Kolb,  58  Ala.  645;  Barnes  v. 
City  of  Mobile,  !<►  Ala.  707;  Ex  parte 
Buckley,  53  Ala.  42;  New  England 
Mortgage  Security  Co.  v.  Board  of  Rev- 
enue, 81  Ala.  110,  1  So.  30. 

Bequeit8« — Courts  will  not  construe  a 
statute,  when  its  words  do  not  force 
them,  so  as  to  defeat  a  devise  or  be- 
quest, which  would  have  been  valid  if  the 
testator  had  died  immediately  after  mak- 
ing it;  but  contra  as  to  a  statute  whose 
effect  is  to  sustain  rather  than  to  defeat 
a  bequest.  Hoffman  v,  Hoffman,  26  Ala. 
535. 

§  183.  Remedial  Statutes. 

Statutes  which  are  intended  to  rem- 
edy a  mischief,  promote  public  justice, 
correct  innocent  mistakes  into  which 
parties  have  fallen,  cure  irregularities, 
or  give  effect  to  the  acts  and  contracts  of 
individuals  fairly  made  and  done,  al- 
though having  a  retroactive  operation, 
are  not  subjected  to  the  judicial  condem- 
nation visited  upon  retroactive  statutes 
in  general;  and  are  to  be  construed  lib- 
erally to  advance  the  beneficient  pur- 
poses for  which  they  were  enacted.  Ex 
parte   Buckley,   53   Ala.  42. 


i  188.  Sututtti  Impairing  Vetted  Rights. 

Statutes  which  may  be  properly  de- 
nominated retrospective  and  subjected 
to  strict  rule  of  construction  are  such  as 
take  away  or  impair  vested  rights  ac- 
quired under  existing  laws,  or  create  a 
new  obligation  or  impose  a  new  disabil- 
ity in  respect  to  transactions  already 
passed.  Ex  parte  Buckley,  53  Ala.  42; 
Kidd  V,  Montague,  10  Ala.  610;  Coosa 
River  Steamboat  Co.  v,  Barclay,  30  Ala. 
120;  Barron  v.  Tart,  1«  Ala.  668. 

Creation  of  Cause  of  Action.  —  It  is 
not  within  the  power  of  legislation  to 
create  a  cause  of  action  out  of  an  exist- 
ing transaction,  for  which  there  was,  at 
the  time  of  its  occurrence,  no  remedy. 
Coosa  River  Steamboat  Co.  v.  Barclay, 
30  Ala.  120. 

"Sealed  Inatrmnents." — Acts  1839,  p. 
90,  declaring  that  an  instrument  con- 
cluding with  "witness  my  hand  and  seal** 
shall  be  considered  as  a  sealed  instru- 
ment, has  no  retrospective  operation. 
Williams  v.  Young,  3  Ala.  145. 

Emancipation  of  Slaves  ^  Bequest  of 
Emanctpation.  —  The  statute  of  I960, 
entitled  "An  act  to  amend  the  law  in  re- 
lation to  the  emancipation  of  slaves,*' 
does  not  affect  a  bequest  of  emancipa- 
tion in  a  will  admitted  to  probate  before 
the  passage  of  the  act.  Jones  v.  Jones, 
37  Ala.  646;  Hall  v.  Hall,  38  Ala.  131. 

Homestead  of  Decedents  Property^ 
Prior  Abandonment.  —  Act  Feb.  28, 
1880,  provides  that  the  widow  and  minor 
children  or  child  of  any  deceased  hus- 
band or  father  who  have  had  set  aside 
to  them  a  homestead  of  the  property  of 
the  decedent,  under  the  laws  of  Alabama, 
shall  not  be  held  to  have  forfeited  the 
same  to  the  claims  of  heirs  or  creditors 
by  a  removal  therefrom,  so  long  as  such 
widow  and  minor  children  or  child  shall 
continue  to  reside  in  the  state,  and  "that 
the  provisions  of  this  act  shall  apply  to 
homesteads  theretofore  set  apart  as  fully 
as  to  those  set  apart  hereafter."  Held, 
that  such  statute  did  not  apply  where 
the  homestead  had  been  '  abandoned 
prior  to  such  act,  since  by  such  aban- 
donment the  title  vested  in  the  heirs, 
subject  to  the  rights  of  creditors,  and 
the  legislature  had  no  power  to  divest 
such  title.  Banks  v.  Speers,  97  Ala.  560, 
11  So.  841. 
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One  who  becomes  a  etockholder  in 'a 
corporation,  after  the  paaaage  of  a  law 
lessening  the  liability  of  stockfaolders  to 
creditors,  is  equally  liable  with  the  old 
stockholders,  under  the  former  law,  to 
creditors  whose  claims  existed  previous 
to  the  change  of  law.  National  Com- 
mercial Bank  v.  McDonnell,  92  Ala.  387, 
9  So.  149. 

§    IM.   Statutes  Imposing   Liabilities. 

See  ante,  "Statutes  Impairing  Vested 
Rights,"  §  183. 

Revenue  —  Penalties. — ^Act  1820,  re- 
lating to  the  raising  of  revenue  for  the 
year  1821,  and  directing  that  motion  for 
the  penalties  that  may  accrue  shall  be 
made  in  the  circuit  court,  can  not  be 
construed  so  as  to  include  the  case  of  a 
penalty  for  failing  to  pay  the  taxes  for 
the  year  1820.  Crawford  v.  State,  Minor 
143. 

The  act  of  1820,  to  raise  a  revenue  for 
the  year  1821,  which  directs  that  mo- 
tions for  penalties  that  may  accrue  un- 
der it  against  the  president  and  direct- 
ors of  the  bank  shall  be  made  in  the  cir- 
cuit courts,  being  altogether  prospective 
in  its  terms,  does  not  authorize  judg- 
ments on  motions  against  the  president 
of  the  bank  for  failing  to  pay  the  taxes 
of   1820.     Crawford  v.  State,  Minor  143. 

Code,  §  3747,  giving  a  remedy  against 
a  trust  estate  for  labor  or  services  ren- 
dered for  it  at  the  instance  of  the  trus- 
tee, has  no  retroactive  operation,  as  the 
legislature  can  not  create  a  legal  liabil- 
ity out  of  a  past  transaction  for  which 
no  remedy  existed  at  the  time  of  its  oc- 
currence. Steele  v,  Steele's  Adm'r,  64 
Ala.  438. 

Crimes  —  Punishment  —  An  act  in- 
creasing the  punishment  for  an  offense, 
and  not  directly  repealing  the  old  law, 
leaves  offenses  committed  prior'  to  its 
passage  to  be  dealt  with  by  the  old  law. 
Miles  V.  State,  40  Ala.  39;  Moore  v. 
State,  40  Ala.  49;  Stephen  v.  State,  40 
Ala.  «7;  Wade,  v.  State,  40  Ala.  74. 

Same  •—  Costs. — A  law  increasing  the 
costs  on  conviction  in  a  criminal  case  is 
penal,  and  can  not  apply  to  offenses 
committed  prior  to  its  passage,  although 
the  trial  and  conviction  may  take  place 
subsequently  to  its  passage.  Caldwell 
V.  State,  55  Ala.  133. 


§  180.  Statute 
Procedure 

§  180  (1)  In 
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person  having  a  lien  on»  or  equitable  ti- 
tle to,  property,  shall  .have  a  statutory 
right  of  trial  to  property  when  levied 
upon,  is  not  retroactive,  and  does  not 
affect  a  suit  in  equity  to  enforce  an  eq- 
uitable title  to  property  levied  on, 
brought  prior  to  the  passage  of  the  act. 
Snediker  v,  Boyleston,  83  Ala.  408,  4 
So.  33. 

Depositians. — The  statute  found  in 
the  Code  in  reference  to  the  mode  of 
taking  depositions  does  not  apply  to 
cases  pending  before  its  adoption. 
Broadnax  v,   Sullivan,   29  Ala.   320. 

Publication  against  Non-Resident — 
Defendant. — The  act  approved  April  33, 
1873,  amending  §  2376  of  the  revised 
code,  by  .providing  for  publication 
against  a  nonresident  defendant,  hus- 
band or  wife  (Sess.  Acts  1872-3,  p.  113), 
is  a  remedial  statute,  and  applies  to  ac- 
tions pending  at  its  passage.  Eskridge 
v.  Ditmars  &  Co.,  51  Ala.  245. 

§  185  (3)  Rtilea  ai  to  Evidence. 

In  a  suit  which  was  commenced  be- 
fore the  adoption  of.  the  Code,  the  com- 
petency of  witnesses  is  to  be  determined 
by  the  former  law.  The  Farmer  v.  Mc- 
Craw,  31   Ala.   659. 

Since  the  passage  of  Acts  1845,  p.  136, 
§  2,  the  defendant  in  execution  can  not 
be  received  as  a  witness  in  a  trial  of  the 
right  of  property,  although  the  suit  was 
in  progress  and  the  deposition  taken  be- 
fore the  passage  of  the  act.  Yarbor- 
ough  V,  Moss,  9  Ala.  382. 

Code  1907,  §  3351,  providing  that 
proof  that  anything  of  value  agreed  to 
be  sold  and  delivered  was  not  actually 
delivered  at  the  time  of  making  the 
agreement,  and  that  one  of  the  parties 
deposited  margins,  shall  be  prima  facie 
evidence  of  a  contract  to  deliver  in  fu- 
ture, relates  to  the  remedy  only,  and  ap- 
plies to  an  action  commenced  before  its 
enactment.  Birmingham  Trust  &  Sav- 
ings Co.  V.  Currey,  175  Ala.  373,  57  So. 
962. 

§  186.  Curative  Sututes. 

A  healing  statute  is  not  bad  as  retro- 
active, if  it  merely  gives  validity  to  an 
act  irregularly  done,  which  the  legisla- 
ture could  have  authorized  to  be  done 
in  the  irregular  way  in  the  first  instance. 
Lockhart  v.  Troy,  48  Ala.  579. 


Act  Feb.  17,  1870,  entitled  "An  act  to 
establish  a  charter  for  the  city  of  Troy, 
in  Pike  county,"  and  authorizing  th< 
collection  of  a  tax  on  real  estate  for  the 
purpose  of  paying  the  principal  and  in* 
terest  on  certain  bonds  previously  is- 
sued, legalized  any  irregularities  which 
intervened  in  the  proceedings.  Lock- 
hart  V,  City  of  Troy,  48  Ala.  679. 

Act  April  5,  1911  (Sess.  Acts  1911.  p. 
199),  relating  to  reformation  of  misde- 
ieciptions  in  deeds,  has  no  ai^lication  to 
suits  pending  at  th6  time  of  its  enact- 
ment, in  view  of  Const.  1901,  §  95. 
Goulding  Fertilizer  Co.  v.  Blanchard, 
178  Ala.  d9«,  59  So.  4«5. 

§  187.  Declaratory  Acts. 

Acts  1875,  p.  235,  declaring  the  effect 
upon  pending  prosecutions  of  the  repeal 
of  the  statutes  which  authorized  them, 
applies  only  to  criminal  prosecutions, 
and  does  not  retroact  so  as  to  revive 
prosecutions  which  had  already  termi- 
nated by  the  repeal  of  the  statute  under 
which  they  were  instituted.  Luke  r. 
Calhoun  County,  56  Ala.  415. 

I  188.  Repealing  Acts. 

§  188.  —  In  GeneraL 

Where  a  contract  is  void  as  being  in 
violation  of  a  statute,  the  subsequent  re- 
peal of  the  statute  will  not  render  it 
valid.  Woods  v,  Armstrong,  54  Ala. 
150;  Pacific  Guano  Co.  v.  Dawkins,  57 
Ala.  115;  Mays  v.  Williams,  27  Ala.  267. 

§  iM.  Rights  Accrued. 

See  post,  "In  General,"  §  192  (1). 

Where  rights  have  vested  under  a 
statute,  a  repeal  of  the  statute  does  not 
divest  them.  Grey's  ExV  v.  Mobile 
Trade  Co.,  55  Ala.  387. 

When  a  penalty  has  accrued  to  an  in- 
dividual under  a  statute,  it  is  a  Tested 
right,  and  the  repeal  of  the  statute 
pending  a  writ  of  error  does  not  divest 
it.    Taylor  v.  Rushing,  2  Stew.  100. 

Under  Code  1876,  §  10,  providing  that 
"this  code  shall  not  affect  any  existing 
right,  remedy,  or  defense/'  a  deed  duly 
registered  prior  to  the  adoption  of  the 
code,  and  by  Act  March  20,  1875,  ren- 
dered admissible  in  evidence  without 
proof  of  its  execution,  was  admissible 
after  the  adoption  of  the  code,  in  an  ac- 
tion pending  at  the  time  of  its  adoption* 


§§  190-194 


Statutes 


even  if  the  act  named  be  regarded  as  re- 
pealed by  being  omitted  from  the  code* 
Hart  V.  Ross,  64  Ala.  96. 

§  191.  Liabilities  Incurred. 

No  recovery  can  be  had  on  a  penal 
statute,  after  its  repeal.  Freeman  v. 
State,  6  Port  Zl% 

A  penalty  given  by  statute,  although 
incurred  before,  can  not  be  recovered 
after,  the  repeal  of  the  statute,  unless 
provision  is  made  in  the  repealing  act 
saving  the  right  to  do  so.  Broughton  v. 
Branch  Bank,  17  Ala.  8^;  State  v.  Tom- 
beckbee  Bank,  1  Stew.  347. 

If  from  any  cause  a  convict  sentenced 
to  death  has  not  been  executed,  and 
after  sentence  the  act  under  which  it 
vras  pronounced  has  been  repealed, 
-without  an  effectual  saving  clause,  the 
prisoner  must  be  discharged;  although 
a  repeal  between  the  sentence  and  the 
day  set  for  execution  would  have  had 
no  effect.     Aaron  v.  State,  40  Ala.  307. 

§   198.  Actions  and  Other  Proceed** 

ings  Pending. 

§  199  (1)  In  Generad 

See  ante,  "Express  Retroactive  Provi- 
sions," §  180;  "Liabilities  Incurred,"  § 
1^1. 

The  jepeal  of  a  statute,  without  any 
reservation  takes  away  the  remedies 
given  by  the  repealed  statute,  and  de- 
feats actions  pending  under  it  at  the 
time  of  its  repeal.  £x  parte  State,  52 
Ala.  231;  Blake  v.  Going,  178  Ala.  407, 
50  So.  6®3. 

Witness  Fees.  —  The  repeal  of  Laws 
Sp.  Sess.  1900,  p.  213,  by  Laws  1911,  p. 
200,  without  a  saving  clause  as  to  pend- 
ing proceedings  and  prosecutions,  held 
to  preclude  the  state's  collection  of  un- 
claimed witness  fees  which  should  have 
been  paid  to  the  state  under  the  repealed 
act.  Blake  v.  Going,  178  Ala.  407,  59  So. 
623. 

•  Indictment  Previously  Foimd.  —  A 
conviction  can  not  be  had  under  a  penal 
statute  which  has  been  repealed  although 
the  indictment  was  found  before  the 
passage  of  the  repealing  statute,  unless 
that  statute  expressly  excepts  from  its 
operation  offenses  committed  prior  to 
its  passage.  Griffin  v.  State,  39  Ala.  541. 
§  199  (9)  Actions  for  Penalties. 

Where  an  act  is  repealed  without  any 
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§  198. Sa^ 

See  ante,  "Ii 
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ckritig  that  a  note  pasrable  to  the  cash- 
lek*  of  the  state  bank  or  branch  banks 
may  be  sued  on  and  collected  as  a  note 
payable  to  the  bank,  applies  to  notes 
made  since  the  passage  of  the  act  as 
well  as  to  those  which  had  been  exe- 
cuted at  the  time  of  its  passage.  Davis 
V,  Branch  Bank  of  Mobile.  12  Ala.  M3. 

VII.   PLEADING    AND   EVIDENCE. 

I  190.  PlMdltig  Pttblle  StatatM. 

Courts  will  take  judicial  notice  of 
public  statutes,  though  not  specially 
pleaded.  Crawford  v.  Planters',  etc., 
Bank,  6  Ala.  289. 

State  courts  take  judicial  notice  of  a 
general  statute  of  the  United  States,  so 
that  it  is  enough  for  a  complaint  to 
aver  a  state  of  facts  showing  liability 
thereunder.  Kansas  City,  M.  &  B.  R. 
Co.  V,  Flippo,  138  Ala.  487,  d5  So.  467. 

Code,  §  1546,  providing  that  no  person 
shall  obtain  a  judgment  on  an  account 
any  item  of  which  is  for  liquor  in  less 
quantities  than  a  quart,  without  produc- 
ing a  license  to  retail  liquor,  must  be 
specially  pleaded  in  an  action  on  a  note 
which  does  not  disclose  that  part  of  its 
consideration  is  for  such  liquors.  Ras- 
berry  v.  PuUiam,  78  Ala.  191. 

§  196.  Pleading  Private  Acta. 

Section  2698  of  the  revised  code,  which 
provides  that  private  statutes  may  be 
"given  in  evidence  without  being  spe- 
cially pleaded,"  does  not  apply  to  suits 
in  chancery,  when  such  a  statute  is  an 
essentia]  constituent  of  a  right  of  recov- 
ery or  defense.  McDonald  v.  Mobile 
Life  Ins.  Co.,  56  Ala.  468;  Perry  v.  New 
Orleans,  etc.,  R.  Co.,  55  Ala.  413. 

§  197.  Pleading  Foreign  Statutes. 

A  general  averment  of  the  existence 
of  a  foreign  statute  is  insufficient;  it  be- 
ing essential  that  the  statute  be  substan- 
tially pleaded.  Cubbedge  v,  Napier,  62 
Ala.  618. 

A  mere  statement,  in  the  pleading  of 
the  substance  of  a  foreign  statute,  of  the 
rights  of  parties,  the  statute  itself  not 
being  set  out,  will  not  suffice.  Forsyth 
V,  Freer,  62  Aa,  443. 

In  construing  a  Kentucky  statute,  this 
court  followed  the  Kentucky  decision 
upon  it,  because  they  approved  of  the 
reasoning,    though    as     it     was    neither 


pleaded  nor  given  in  evidence  they  were 
not  bound  by  it  Donald  v.  Hewitt,  33 
Ala.  534. 

Mortfaget.  —  Averments  in  a  bill  to 
foreclose  a  mortgage  that  the  note  and 
mortgage  are  ''in  accordance  with"  the 
laws  of  another  state,  ^"with  respect  to 
which  the  same  were  made,"  and  that 
the  forfeiture  was  made  "in  accordance 
with"  the  regulations  and  by-laws  of  the 
corporation  making  the  loan,  and  an 
averment  stating  the  effect  of  such  laws, 
are  insufficient  pleadings  of  a  foreign 
statute.  Lomb  v.  Pioneer  Savings  & 
Loan  Co.,  96  Ala.  430,  11  So.  154. 

Usury. — An  averment  that  under  the 
statutes  of  such  state  premiums  taken 
for  loans  should  not  be  considered  usu- 
rious insufficiently  pleads  such  statute. 
Lomb  V,  Pioneer  Savings  &  Loan  Co., 
96  Ala.  430,  11  So.  154. 

§  198.  Evidence  as  to  Piiblic  Statutes. 

§   199.  — ..  Presumptiofia  as  to   Eaact- 
omit. 

§  199  (1)  In  GeneraL 

See  ante,  "Publication  of  Notice,  Proof 
Thereof,  and  Spreading  on  Journal,'' 
§  4  (3). 

Every  statute  is  presumptively  consti- 
tutional, and  the  burden  is  on  him  who 
assails  it  as  violative  of  a  particular  clause 
of  the  constitution  to  show  that  it  con- 
travenes such  clause.  Lovejoy  v.  Mont- 
gomery, 180  Ala.  473,  61  So.  597;  Harri- 
son V.  Gordy,  57  Ala.  49;  Clarke  v.  Jack, 
60  Ala.  271;  Keene  v.  Jefferson  "County^ 
135  Ala.  465,  33  So.  435;  Jennings  v. 
Russell,  92  Ala.  60*3,  9  So.  421;  Norvelt 
V.  Brotherton,  143  Ala.  561,  39  So.  357. 

"It  was  long  ago  held  that  this  court 
will  indulge  the  intendment  that  the  leg- 
islature conformed  to  every  constitu- 
tional requirement,  which  the  journal  of 
its  proceedings  does  not  affirmatively 
show  was  disregarded,  and  that  we  must 
uphold  a  legislative  enactment  until  its 
unconstitutionality  is  clearly  shown. 
Harrison  v.  Gordy,  57  Ala.  49;  Clarke  r. 
Jack,  60  Ala.  271."  Keene  v.  Jefferson 
County,   135  Ala.   465,   33   So.   435,   438. 

Burden  of  Proof. — "  'He  who  assails 
a  statute  on  the  ground  that  it  is  uncon- 
stitutional assumes  the  burden  of  vindi- 
cating his  position  beyond  a  reasonable 
doubt*     Woodward  v.   Skeggs,  154   Ala. 
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849,  46  So.  268;  Mobile  v.  Board,  180  Ala. 
489,  61  So.  368."  Lovejoy  v.  Montgom- 
ery,  180  Ala.  473,  61  So.   597,  598. 

Notice  of  Application  for  Pasaago  of 
Act. — When  the  legislative  journals  are 
silent  on  the  subject,  it  will  be  presumed, 
in  favor  of  the  validity  of  a  local  law,  that 
the  notice  in  regard  thereto,  required  by 
Const,  art.  4,  §  24,  was  given,  and  proof 
thereof  duly  made.  Jennings  v,  Russell, 
92   Ala.  603,  9   So.   421. 

As  to  local  laws  pasaed  under  the  old 
conatitution,  it  is  to  be  presumed  that 
the  constitutional  requirements  as  to  no- 
tice were  complied  with.  Norvell  v.  State, 
143  Ala.  501,  39  So.  357. 

It  is  presumed  that  proper  evidence  of 
the  notice  of  application  for  the  passage 
of  a  special  act,  required  by  the  constitu- 
tion, was  given  the  general  assembly  be- 
fore it  passed  a  special  act  in  question. 
Harrison  v,  Gordy,  57  Ala.  49. 

Yeaa  and  Nays. — No  intendments  can 
be  indulged  that  the  constitutional  re- 
quirement as  to  the  taking  of  the  yeas  and 
nays  in  the  passage  of  bills  has  been  com- 
plied with.  This  must  affirmatively  ap- 
pear from  the  journals;  and  if  they  are 
silent,  no  other  evidence  on  the  subject 
can  be  received,  and  the  act  has  no  con- 
stitutional existence.  Attorney  General 
V.  Buckley,  54  Ala.  599. 

§  199  (2)  Effect  of  Statute,  Enrolled  Bill, 
Legislative  Journals  or  Other  Re- 
cords. 

Enrolled^  and  Signed  by  Gk>vemor«— *In 
the  absehce  of  a  contrary  showing,  the 
presumption  is  that  an  act  as  enrolled  and 
signed  by  the  governor  is  the  act  passed 
by  the  legislature.  City  of  West  End  v. 
Simmons,  165  Ala.  3^9,  51  So.  638. 

Joumala  Silent — Where  the  constitu- 
tion does  not  require  that  the  journals  of 
the  legislature  shall  affirmatively  show 
that  a  notice  of  intention,  thrice  reading, 
or  other  prerequisite  of  the  passage  of 
an  act  existed,  the  courts  will,  in  such  re- 
gard, presume  in  favor  of  its  validity. 
Walker  v,  Griffith,  60  Ala.  361;  Perry 
County  V,  Selma,  etc.,  R.  Co.,  58  Ala.  546; 
McKemie  v.  Gorman,  68  Ala.  442. 

Where  the  legislative  journals  do  not 
contain  data  relating  to  the  passage  of 
bills  proper  to  be  entered  therein,  it  will 
be   presumed    that   the    legislature   com- 
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that  they  were  not  stricken  out  by  amend- 
ment, and  fail  to  show  that  the  inserted 
words  were  not  in  the  original  bill,  or, 
if  they  were  not,  that  they  were  npt  in- 
serted by  amendment.  Ex  parte  Howard- 
Harrison  Iron  Co.,  119  Ala.  484,  24  So. 
516. 

Same— Report  of  Conference  Commit- 
tee—Amendment— Concurrence  of  Houae 
—Enrollment  Journals — Under  Const.  § 
64,  requiring  reports  of  a  conference  com- 
mittee to  be  adopted  by  a  yea  and  nay 
vote  entered  on  the  journal,  concurrence 
by  the  house  in  an  amendment  proposed 
by  the  senate  must  appear  on  its  journal, 
and  can  not  'be  shown  in  any  other  way; 
and  no  presumption  of  a  valid  enactment 
arises  from  the  enrolling  of  a  bill,  to  the 
knowledge  of  the  house,  and  without  dis- 
sent, as  having  been  enacted  with  amend- 
ments proposed  by  the  senate,  and  which 
are  not  shown  by  the  journal  to  have 
been  concurred  in  by  the  house,  contained 
therein.  Board  of  Revenue  of  Jefferson 
County  V.  Crow,  141  Ala.  126,  37  So.  469. 

Same  —  Sanitary  District  —  Acts  1900- 
1901,  pp.  1702,  1722,  constituted  J.  county 
a  sanitary  district,  established  a  sanitary 
commission  therefor,  authorized  the  con- 
struction of  a  sewer  system,  and  provided 
for  a  bond  issue  for  the  same.  Const. 
1875,  art.  4,  §  24,  requires  that  local  no- 
tices shall  be  published,  for  20  days  prior 
to  the  introduction  of  local  bills,  of  the 
intention  to  apply  to  the  legislature  for 
their  passage.  The  printed  journals  of 
the  house  of  representatives,  where  the 
above  statutes  originated,  were  silent  as 
to  the  required  notices.  Held,  that  it 
would  be  presumed  that  the  notices  were 
given  as  required  by  the  constitution. 
Keene  v.  Jefferson  County,  135  Ala.  465, 
33  So.  435. 

Recitals  of  Joumali. — ^The  houses  of  the 
legislature  have  inherent  right  and  power 
during  the  session  to  amend  their  journals 
so  as  to  make  them  speak  the  truth,  and 
the  recitals  of  the  journals,  being  con- 
sistent with  each  other,  must  be  taken  as 
true.  City  of  West  End  v.  Simmons,  165 
Ala.  359,  51  So.  638. 

§  800. Admissibility  of  Evidence. 

See    post,    "Legislative    Journals    and 
Other  Records,"  §  201. 
Evidence      is     inadmissible     to     show 


whether  notice  was  given  of  intention  to 
apply  for  the  passage  of  a  special  or  lo- 
cal law,  as  required  by  Const  art  4,  §  24, 
in  an  action  wherein  rights  are  asserted 
under  that  statute.  McKemie  v,  Gorman* 
68  Ala.  442. 

A  memorandum  made  on  a  bill  at  the 
time  by  governor's  recording  secretary  is 
not  admissible  to  show  that  it  was  not  re- 
turned within  six  days  after  being  sent 
to  the  governor,  as  contemplated  by  the 
constitution.  State  v,  Joseph,  175  Ala. 
579,  57  So.  942, 

To  render  a  book -self -proving,  and  ad- 
missible as  evidence  of  foreign  statutes^ 
public  or  private,  or  of  legislative  pro- 
ceedings (Code,  §'  3045),  it  must  appear 
to  be  published^  not  only  "by  authority^ 
but  by  authority  of  the  particular  state, 
territory  or  government  therein  specified. 
Edmonds  v.  State,  79  Ala.  48;  Johnson 
V.  State,  73  Ala.  483. 

§  801.  —  Legislative  Journals  and  Other 
Records. 

See  ante,  "In  General,"  §  9;  "Concur- 
rence of  Separate  Houses  or  Branches  of 
Legislature,"  §  13;  "Enrollment,  Authen- 
tication and   Filing,"  §  18. 

Admissibility  of  Evidence.  —  "Courts 
will  not  hear  evidence  de  hors  the  jour- 
nals of  the  houses  to  sustain  or  defeat  a 
statute.  Ex  parte  Howard-Harrison  Iron 
Co.,  119  Ala.  484,  24  So.  516;  Montgom- 
ery Beer  Bottling  Works  v.  Gaston, 
126  Ala.  445,  28  So.  497;  Attorney  Gen- 
eral V.  Buckley,  54  Ala.  599,  513."  Fred- 
rick V.  Brodie,  148  Ala.  381,  41'  So.  180, 
181. 

The  journals  of  the  two  houses  of  the 
legislature  are  the  sole  records  of  leg- 
islative proceedings,  and  they  can  neither 
be  contradicted  nor  amplified  by  memo- 
randa of  the  clerical  officers  of  the  house. 
McKinley  v.  Martin.  160  Ala.  181,  48  So. 
846,  distinguishing  Sigsbee  v,  Biraiing- 
ham,  160  Ala.  196,  48  So.  843. 

Same— Concurrence  of  House. — ^Under 
Const.  §  64,  requiring  reports  cf  a  con- 
ference committee  to  be  adopted  by  a 
yea  and  nay  vote  entered  on  the  journal, 
concurrence  by  the  house  in  an  amend- 
ment proposed  by  the  senate  must  appear 
on  its  journal,  and  can  not  be  shown  in 
any  other  way.  Board  v.  Crow,  141  Ala. 
126,  37  So.  469. 
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Same— Enactment.  —  In  determining 
whether  a  bill  enrolled  and  signed  by  the 
president  of  the  senate  and  speaker  of 
the  house  of  representatives  of  the  gen- 
eral assembly  and  approved  by  the  gov- 
ernor was  regularly  and  constitutionally 
enacted  in  all  its  provisions,  and  contains 
all  of  the  provisions  which  were  enacted 
by  the  general  assembly,  recourse  can  be 
had  only  to  the  bill  itself  as  so  enrolled, 
signed,  and  approved,  and  to  the  jour- 
nals of  the  two  houses  of  the  general  as- 
sembly. Robertson  v.  State,  130  Ala.  164, 
30  So.  494. 

Same — Amendments. — The  journals  of 
the  senate  and  house  are  the  only  com- 
petent evidence  of  legislative  proceedings 
in  reference  to  the  amendments  of  a  bill 
in  the  course  of  its  passage,  and  parol 
evidence  is  inadmissible  on  an  issue  as  to 
the  validity  of  the  enactment  of  a  statute 
and  the  character  of  an  amendment 
thereto,  though  the  character  thereof  is 
not  shown  by  the  journals  of  either 
house.  Jackson  t/.  State,  131  Ala.  21,  31 
So.  380. 

Same — ^Amendments. — ^The  journals  of 
both  houses  of  the  legislature  are  the 
only  evidence  admissible  to  show  that 
amendments  to  a  bill  were  adopted  by 
one  branch  and  not  concurred  in  by  the 
other,  and  that  the  bill  as  signed  by  the 
governor  was  not  the  bill  passed.  Ex 
parte  Howard-Harrison  Iron  Co.,  119 
Ala.  484.  24  So.  516. 

Sufficiency  and  Weight — Courts  must 
be  governed  by  the  journals  of  the  leg- 
islature as  to  whether  notice  under  Const. 
1901,  §  106,  of  intention  to  apply  for  a 
special  or  local  law  corresponded  to  the 
act  passed  pursuant  thereto.  Ex  parte 
Kelly,  153  Ala.  668,  45  So.  290. 

The  courts  may  look  to  the  legisla- 
tive records  to  see  whether  a  given  stat- 
ute was  passed  by  the  majority  or  un- 
der the  formalities  required  by  the  con- 
stitution. Jones  V.  Hutchinson,  43  Ala. 
721. 
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See  ante,  "Concurrence  of  Separate 
Houses  or  Branches  of  Legrislature,"  § 
13;  "Enrollment,  Authentication  and  Fil- 
ing," §  18;  "Legislative  Journals  and 
Other  Records,"  §  201. 
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of  each  l«gislstiv«  house,  and  the  read- 
ing at  length  dispensed  with  by  a  two- 
thirds  vote  of  a  quorum  present  which 
fact  shall  be  entered  on  the  journal,  the 
journal  need  not  show  that  a  motion  was 
made  to  dispense  with  the  reading  of  a 
bill,  if  it  shows  that  the  reading  was  dis- 
pensed with  by  a  two-thirds  vote  of  a 
quorum  present  Jackson  v.  State,  ITi 
Ala.  3B,  5S  So.  116,  adhering  to  Jacobs 
V.  SUIe,  144  Ala.  W,  40  So.  973. 

Acceptance  of  Benefita  of  Statute  bj 
Landowners. — Where  a  statute  was  not 
to  take  effect  in  certain  counties  until  the 
court  had  ascertained  and  declared  that 
•  majority  of  the  landowners  therein 
were  desirous  of  availing  themsclrae  of 
its  provisions,  an  order  entered  on  the 
mint^es  of  the  court  that  the  statnu  "is 
declared  of  force"  in  certain  parts  of  the 
county,  and  "that  new  elections  be  held' 
in  certain  other  par^,  does  not  show  ai 
adoption  of  the  law.  Joiner  v.  Winston, 
U  Ala.  ISO. 

j  S03.  Evidence  aa  to  Foreign  Statutea. 
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See  ante,   "Contemporaneous   Construc- 
tion in  General,"  §  148. 
PreanmpticKia  and  Bnrden    of  Proof.— 

When  the  enactment  or  existence  of  a 
foreign  statute  is  properly  proved,  it  will 
ordinarily  be  presumed  to  remain  of 
force  without  additional  negative  proof, 
showing  that  it  has  not  been  repealed  or 
modified,  and  the  burden  of  showing  its 
repeal  or  modi6cation  will  be  on  the  ad- 
ver.se  party.  Bush  v.  Gamer,  73  Alf.  162, 
167. 

The  act  of  congress  as  published  in  the 
pamphlet  acts  of  the  session  may  be  read 
on  the  trial  without  proof  that  the  pamph- 
let   is   authentic.     White   v.    St.   Guirons. 
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Where  a  negro  held  in  this  state  i 
slave  sues  -for  his  freedom,  if  his  right 
to  freedom  depends  on  the  law  of  the 
place  of  his  birth,  the  law  must  be  proved 
as  a  fact  on  the  trial  of  the  cause.  Sid- 
ney f.  White,  la  Ala.  728. 

Where  a  contract  is  governed  by  the 
laws  of  another  state,  in  which  the 
istence  of  the  common  law  can  not  be 
presumed,  and  parties  do  not  produce  the 
law  of  the  lex  loci,  the  courts  will  apply 


the  law  of  the  forum.  Chesser  v.  Uoiu, 
180  Ala.  963,  61  So.  M7. 

AdmlaaJbiltty  of  Evidtnca.  —  Undd 
Code,  8  3S88,  a  transcript  of  >  loreigi 
statute  certified  by  the  secretary  of  itste 
of  such  state,  is  admissible.  Bonner  t 
State,  8  Ala.  App.  236,  e»  So.  33T. 

SuSiciaiiGy  and  Wright  of  Evidince.- 
A  statute  of  another  state  may  bt  prOTt4 
by  a  transcript  or  copy  properly  certified 
by  the  secretary  of  state,  as  being  dtpo*- 
ited  in  his  office,  or  by  a  printed  Tohmt 
purporting  on  its  face  to  have  bta 
printed  by  authority  of  such  othei  itaic. 
Bush  V.  Garner,  73  Ala.  ISt,  163:  Brad- 
ley V.  Northern  Bank,  60  Ala.  »S1;  ain- 
ton  V.  Barnes,  30  Ala.  S60;  Cubbedgc  r. 
Napier,  6S  Ala.  SIS. 

Printod  Volume  of  Stntntea  of  AaoOcr 
StatCL— A  statute  of  another  state  can  ooi 
be  proved  by  the  production  of  a  printed 
volume  purporting  to  contain  it,  which  doo 
not  import  on  its  face  to  have  been  primtii 
by  authority  of  that  state;  and  the  men 
declaration  on  the  title  page  of  the  n\- 
ume,  that  it  was  "published  by  aothot- 
ity,"  without  indicating  the  autbonty.  o: 
that  it  proceeded  from  any  of  the  recog- 
nized departments  of  the  state  goven- 
ment,  does  not  render  it  admissiUe  ii 
evidence  under  the  law  of  Alabanii.  John- 
son V.  SUte,  73  Ala.  483;  Cox  e.  Robin- 
son, 8  Stew.  &  P.  Bl;  Smoot  f.  Finhagi^ 
e  Port.  78;  Geron  V.  Felder,  IS  Al».  3M- 

A  printed  volume,  whose  title  is  v  fol- 
lows: "Acts  passed  by  the  second  legis- 
lature of  the  state  of  Louisiana,  ai  it) 
second  session,  held  and  begun  at  the 
town  of  Baton  Rouge,  on  the  ISth  dav  o: 
January,  18H.  Published  by  aathontf 
New  Orleans:  Printed  by  Amile  Lj 
Sere,  State  Printer,"  shows  on  iti  '»» 
that  it  was  printed  by  authority  of  i*" 
state  of  Louisiana.  Bradley  v.  Northen: 
Bank,  «>  Ala.  US. 

The  revised  code  of  Mississippi  p*r- 
porting  on  its  face  to  have  been  pi^ 
lished  by  the  authority  of  the  legtilan't 
in  1SS7,  is  competent  evidence  l^f 
Code,  S  >M3)  to  prove  the  statote  tltcrt- 
in  incorporated.  Clanton  r.  Barnes.  iD 
Ala.  S60,  Ml. 

While  the  reports  of  adjudged  cases  oi 
a  sister  state  published  by  authoritT.  *n 
competent  evidence  of  the  judicial  cos- 
struction    placed    upon    the    statntej  i'- 
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that  state,  and  must  be  received  as  au- 
thoritative in  the  courts  of  Alabama, 
they  can  not  when  taken  alone,  be  re- 
ceived as  legal  evidence  of  the  contents 


or  provisions  of  such  statutes.     Bush 
Garner,  73  Ala.  162.    See  also,  Cubbed^ 
V,  Napier,  62  Ala.  518;  Inge  v,  Murph 
10  Ala.  885. 


Stay  Lawf. 


See  the  title  LIMITATION  OF  ACTIONS. 


Stay  of  Proceedings. 

See  the  titles  ACTION;  APEAL  AND  ERROR;  CERTIORARI;  CRIMINA 
LAW;  EQUITY;  HABEAS  CORPUS;  JUDGMENT;  JUSTICES  OF  TH 
PEACE;  LIMITATION  OF  ACTIONS.  As  to  supersedeas,  see  the  title  SUPEI 
CEDEAS,  and  cross  references  there  found. 


Stealing. 

See  the  titles  BURGLARY;  EMBEZZLEMENT;  FALSE  PERSONATIO> 
FALSE  PRETENSES;  KIDNAPPING;  LARCENY;  RECEIVING  STOLE! 
GOODS;  ROBBERY.  As  to  bona  fide  holders  of  stolen  negotiable  instrument 
see  the  title  BILLS  AND  NOTES.  As  to  liability  of  carrier  for  loss  of  baggage  < 
other  property  stolen,  see  the  title  CARRIERS.  As  to  liability  of  innkeepers,  sc 
the  title  INNKEEPERS. 
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